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PREFACE.

This volume completes my Criminal-law Series. The great

undertaking was entered upbnv thirty-two years ago, and it has

been consuming ever since the larger part of an active life of

uninterrupted law writing. It consists of the personal examina-

tion by one mind of all the sources of the American criminal

law, including all the English, Irish, American, and leading

Scotch and colonial reported cases, —of reducing the appar-

ently and in some respects actually discordant mass to a system, —
of eliminating from the system, not by slurrings over or denials,

but by bringing to view and explaining, such ill-formed doctrines

and absurdities as the courts can be readily induced to cast off, —
and presenting the whole in language as compact, and with as

few repetitions, as perspicuity and an exact precision would per-

mit, and otherwise in manner deemed best adapted to practical,

every-day use. The finished Series is in six volumes ; namely,

" Criminal Law," two volumes ; Criminal Evidence, Criminal

Pleading, and Criminal Practice, combined under the name of

" Criminal Procedure," two volumes ;
" Statutory Crimes," one

volume ; and the present work, -one volume, ending with a

" General Index " to the whole.^ Further and ample expla-

1 In another view, this series consists day use and necessity that no practitioner

of only five volumes. " Statutory Crimes " who cares for any of my law writings will

comprehends the work separately published be without it. The price of "Statutory

under the title of " Commentaries on the Crimes " is but little more than of this

Written Laws and their Interpretation," work, so that it need not be reckoned in

meant for civil practice, and of such every- the cost of my Criminal-law Series.
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nations of the nature of the work and the manner of its exe-

cution are given in three Introductions published in the last

editions of " Criminal Law," " Criminal Procedure," and " Mar-

riage and Divorce " respectively.

This volume consists of full and ample " directions " for the

various steps in every sort of criminal cause within the range of

the reported cases, whether on the common law or on a statute,

and whether on behalf of the State or of the defendant, with the

needful " forms," and references to the other pi^ecedents in the

books. The indictments are given in the alphabetical order of

the offences, and the citations of the American precedents in the

alphabetical order of the States. For the rest of the matter, ar-

ranged in chapters preceding and following those containing the

indictments, the alphabetical order did not seem practical or

best.

Whether this closing instalment of the series should be con-

densed, as it is, to one volume, or with less labor be made to

occupy more expansively two or three, and so bring to me more

money and to the profession less profit, was a question settled by

a sacrifice which I should be glad to know will be appreciated in

my lifetime ; but, if this cannot be, I rest content in the cer-

tainty of the verdict of the future. All my friends, all the

lawyers, whom I consulted, said it was impossible to do other-

wise than put the work into not less than two volumes or spoil it.

If, now it is finished, gentlemen will do me the favor to look into

it and see how in fact it is, they shall receive my hearty thanks.

They will discover, that, excluding what by universal consent is

of no practical value, this one volume contains more matter in

quantity, not speaking of the quality, than all the other books of

forms and precedents in the criminal law, English and American,

old and new, in however many volumes, combined. I repeat,

that this is what one who " looks " will " see." I ask no reader

to accept this statement except as the result of his personal

examination. Let me suggest for observation the following.

First. Our books of precedents are full of verbosity, by all

opinions useless, not retained in the forms in this volume. Few
persons are prepared to accept the whole truth on this point,
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as to which it can be affirmed only that those who " look " will

"see."i

Secondly. Our books of precedents are, without exception,

largely made up of useless repetitions ; a thing which need be

said but once being repeated, and again repeated, and thence

continually dozens and even hundreds of times. By which
means great numbers of pages are consumed with what might
more clearly appear, and in a way more convenient for use, on
a single half page. One illustration is where verbose counts are

multiplied, varying only in such few words as in the present

work are introduced, between brackets, into the single form
given. Another illustration consists in constant repetitions

of such ridiculous surplusage as " not having the fear of God
before his eyes, but being moved and seduced by the instigation

of the devil," " with force and arms," " to the great damage of

the said," &c., " to the great displeasure of Almighty God," and

immense quantities of other stuff of this sort. Other illustra-

tions will occur to any one who compares our books of prece-

dents in common use with the following pages.

Thirdly. Our books of precedents are almost destitute of

references to places in the other books where precedents may be

found. The free insertion of such references here has given

the reader practical access to nearly five thousand precedents

' I present an illustration which, I sub- and against, &c. [Conclude as in hook I.

mit, is not an extreme instance, but simply chap. 3.]

a fair average. The indictment in Sher- The same form, omitting nothing which
ban V. Commonwealth, 8 Watts, 212, as any pleader would deem important, is, as

in substance copied for use into a current given post, § 398, but little over half as

book of precedents, is, long ; namely, —
That A, &c. on, &c. at, &c. did lay a wager

•if ii. • • J- .- i>iL- _x j-j 1 and bet of fifty dollars with one X, that a
withm the lunsdiction of this court, did lay a ^ . ^r ,_ .y. jit j',...., L r ry jLi certam M, who was then and there a candi-

That D. S., late, &c. on, &c. at, &c. and

wager and bet with a certain J. C, and that
date nominated for the public office of gov-

the said D. S. did then and there laj' a wager r ^u- o^ ^ u » i *• »

J L i n j^^^ J „ •!- .^1. :, T r, ernorof this State, would, at an election to
and bet of fifty dollars with the said J. C. , , , . , ... .... ^- j , c

. / -, be held under the constitution and laws of
that a certain J. K. would be elected governor .,,_.£,... c u i . j tu

, , „ , , , « , this State, on, &c. be elected governor there-
of the Commonwealth of Pennsylvama at an ^j.. .^^^j ^^^ ^.^ ^^_
election to be held in said Commonwealth '

. .

under the constitution and laws of said Com- This sort of condensation, if there were

monwealth, on, &c. the said J. R. then and "o °*e''. ^0"^ almost, perhaps quite, re-

there being a candidate nominated for pub- duce a two volume book to one volume,

lie office, to wit, for the office of gover- But I have introduced other condensations

nor of said Commouwealth ; contrary, &c. also, vastly more effective.
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neither printed nor cited in all the other books of precedents

combined.

I -would not, with this specification, intercept the reader's

further looking and seeing. There is more discoverable ; and

my wish is to stimulate him, not only to examine what is thus

indicated, but, uninfluenced by suggestions from me, to pursue

for himself the investigation to the end.

By the means thus pointed out, this volume is made harmo-

nious with the other volumes of the series. They, too, are

condensed beyond what is common in books on the criminal

law. If they seem to occupy large space, it is because of the

great dimensions to which our criminal law has grown. Con-

tinually, in writing those volumes, I had to struggle with the

immensity of the material, and even to reject more or less of

what presented strong claims to a place on the written page.

But it has been otherwise in preparing this volume. Without

any absolute restriction as to its number of pages, and without

making it greatly larger than the average, I found room in it for

all my material, omitting not even a word deemed important,

and compressing nothing to its detriment. True, the reader will

sometimes wish to look into books cited, but this is an incident

of every text-book.

Though not approving of verbose indictments, I have still fur-

nished to the lovers of verbosity the amplest facilities for spin-

ning the humdrum thread through as long a series of useless

allegations, repetitions, and counts as their hearts may desire.

The stuff is all given, in approved form, and with the amplest

directions for its use. It is even my claim that for this sort of

service the book is a great improvement on its more wordy

predecessors ; for, with it, the pleader will feel a larger freedom

than with them in roaming over these marvellous old grounds.

To illustrate, the "devil" clause appears here, in its proper

place, in various precedents copied in exact words from books in

common use. The pleader can thus know its terms and position,

and as easily transfer it into every indictment he draws as

though it were repeated in every one of these forms. And he

will feel more liberty in making 'amplifications upon it ; result-
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ing, let us hope, in new and useful views concerning satanic in-

fluences, and something valuable added to " science." So the

art of multiplying counts uselessly is here explained, and all the

help which can be of practical service for doing it is furnished.

For more of the plan of the book, not necessary to be here

repeated, the reader is referred to the first chapter, and to the

first sub-title of the second.

Nearly all the forms for the indictment, whether on the com-
mon law or on a statute, are given in terms to satisfy the com-

mon-law requirements as unmodified by statutes. In the few

instances where mere statutory forms are inserted, the fact that

they are such, and that they are not good at the common law, is

distinctly stated. Those of ancient origin are constructed by

eliminating from the approved precedents the allegations which

the courts have adjudged to be useless ; and, where there is

doubt of the necessity of an allegation, or otherwise it is in rea-

son useful, it is retained. The rejected allegations are presented

once in their several proper connections under each offence ; and

their uselessness, and the authorities showing it, are pointed out.

Since, in the States where statutory forms are provided, the

pleader has his choice between them and those of the common
law, the forms here given are severally good in every State in

the Union, and in the United States Courts, except in the few

instances where the contrary is specified. And as the common
law is widely abused for its alleged unreasonable requirements

regarding the indictment, and because I have a profound sympa-

thy for the wronged, I take pleasure and pride in pointing to the

forms in the following pages, and demanding a comparison of

them with the statutory ones in "the most favored State" of the

Union. Even in mere brevity, they are, as a whole, scarcely

inferior ; in reason, they are not objectionable for length ; and,

as furnishing precise pointings-out of the offence charged, they

are surpassed by none ever enacted or devised. To this there

are simply a very few partial exceptions.

Nor is this conclusion modified by what is mentioned in the

text, of the remissness of some of the courts in not excluding

from their records disgraceful verbosity and needlessly multi-
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plied and complicated counts.^ Lax judicial habits constitute no

part of the law.

The purpose of the directions interspersed with the forms is

obvious, requiring no explanation.

The concluding " General Index," opening to one view the

contents of the entire series, will save the active practitioner

a great deal of time. It was not deemed necessary to consume

space with a separate index to the present volume, except to the

forms. And all in search of forms should consult that index,

not the general one to the series.

In other connections I have mentioned, though with less par-

ticularity than desirable, that great impediment to the improve^

ment of our legal literature, —piracy, and the countenance given

it by the profession. I include herein, not only technical piracy,

but all appropriations by legal writers of the labors of others

without the acknowledgment which honesty demands. The evil

has been creeping on us for ages, in later years its progress has

been enormous, and it has now become so gigantic that it would

seem impossible for reform to be longer postponed. The course

of reform in nearly aU things is uniform, and it is as well known
as the path of the sun. An evil grows until earth can endure it

no longer. Then from some person or body of persons comes

the protest; those who profit from the evil quietly put their

hands over the mouths of the people, and their fingers in the

ears of those who ought to hear, and for themselves assume the

appearance of ignorance alike of the protest and the evil. The
protest becomes louder and louder, the very rocks send it through

all the air, and the policy of silence is of necessity reversed.

Those from whom the protest came are vilified, the entire vo-

cabulary of opprobrious epithets is emptied upon them, falsehood

blackens them, and they are even denied a place in decent society.

But the morning nevertheless arrives, what was dark is illumined,

and the day travels onward to its noon.

In the present instance, reform ought to be possible by other

means. Those who profit by piracy in legal literature are com-

paratively few, and those who are injured by it are not only

1 Post, § 11-14.
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numerous, but they constitute a considerable part of the more
educated and enlightened public. If the literature of the law-

kept step with the mechanic arts in improvement, the practice

would be a very different thing from what it is now. And if

the same protection were given it by copyright laws and a public

sentiment sustaining them which improvements in mechanic arts

receive from patent laws and their sustaining public sentiment,

the improvements in the one would equal those in the other.

In the preface to the seventh edition of " Criminal Law " I briefly

pointed out the steps by which the practising lawyers can, if they

will, with little trouble and expense, correct the evil and bring

the day to our legal literature. An author cannot do it ; the

work does not belong to me. It is not the proper function of

any legal writer, it is for the practising part of the profession.

If they will not take up the work, mine must be to give such

warning as will prevent others from throwing away their lives

in feeding pirates. A good may thus be accomplished indirectly

;

for even the pirates know that, if honest authorship ceases, their

vocation is gone.

The present spectacle is amazing. Our practising lawyers and

judges constitute a body of men not surpassed in good qualities

by any other in the community. If, as may happen, a lawyer

sunk in the depths of wickedness utters a falsehood with every

wag of his tongue, if he steals the books from the shelves of his

neighbors and claims them as his own, if at night he prowls about

with the pads of the burglar on his feet and in the day loads his

sideboard and table with plate for which he never paid, he will

sigh in vain for any recognition among his professional brethren

except what the State's attorney will give him. But let the

same man, with the same purpose, fearful of prison bars, turn

aside into legal authorship, —let him write his lies in a law

book, —let him steal, not printed paper, sheepskin, and plate,

but, what is infinitely more valuable and in a just view more to

be protected, the illumined jewels and star-gems which were

shed with the brain-sweat and brain-blood of honest authorship,

—let him put, I repeat, this stolen matter into a law book,

mingled, or not, with original gangrene from his own brain.
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saying at every sentence, not in words, but by the more effectiYS

lie which is implied in the withholding of due acknowledgment,

"This is mine," thus making every page bristle with thefts and

with falsehoods, then will all the learned judges, from the robed

pomp of the highest judicial tribunal of the nation down through

the unadorned benches of the State tribunals, listen and bow

with profoundest deference to what is quoted from " the learned

author," decide cases by it, and honor it by writing or citing

it in their opinions. Professors of law will recommend it to

pupils, alike for the building up of their understandings, and

the destruction of their morals. And the legal reviews will

stand as guards about the thief to see that no hound pursues

him. Is there nothing here for reform? Will those eminent

and honored men who thus inconsiderately reach out their hands

to sustain the meanest of villains continue their encouragement

forever ? Will they even join the hunt against those who plead

for reform ? Until they take this further step, I shall refuse to

believe that they will take it. Excellent men often do thought-

lessly, or through neglect to inform themselves of the facts, what

on due enlightenment and reflection they would abhor.

As a consequence of this abuse, we hear constant complaints of

the quality of our legal literature. Yet the cause is obvious, and

so is the remedy. When the ocean is black with pirate-craft,

no one wonders that commerce languishes. And if we could

imagine a state of things in which, in addition to this, all the

people, including the public press, bestowed equal praise, equal

rewards in money, and equal protection from the prison and

the gallows, upon the mariner who, three days after leaving port,

returned with a cargo taken at the cannon's mouth, and him

who, after a three years' voyage, brought back a like cargo for

which he had honestly paid, it would not require an appeal to

science to ascertain why there were so few merchant ships upon

the ocean, and the few bore so little of value. The monstrosity

of a human skull filled with brains both strong enough to do

fit work in legal authorship and weak enough to expend their

energies in feeding pirates, thus doing alike to their owner and
the public a hundred-fold more harm than good, —sacrificing
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a life, not like our Great Exemplar to save the world, but like

Satan in his fall to damn it, —is not abundant even in the

dime museums.

In view of the condition of things just mentioned, and in view

of the further fact that books occupying the sphere of this vol-

ume seem hitherto to have been the special delight of the pirates,

—in view, in short, of the strong probability that the contents

of this volume, which only very great labor could produce, would

be pillaged and swallowed, —it was but after a long struggle

between inclination and duty, and with deep regrets, that, to

satisfy the just expectations of the professional public, I resolved

to add this venture to the not unsuccessful ones which have

gone before. If it is His Will, without whose leave not even a

pirate's sail was ever filled, that this frail bark shall pass through

these seas unharmed to the haven beyond, I will thank God,

whether man shall also have given occasion for my thanks or

not. Nor should I quite despair, even if I did not remember

that we have copyright laws, and that, though they need amend-

ment, they are much more effective for the protection of an

author than the pirates commonly suppose. The cycles are

changing. Captain Kidd could once roam the ocean, murder

his victims, rob them, sink their ships ; and acquire a wealth for

which, in after ages, all the fools would turn out and dig. But

that sort of captain has had his day, and the night for him has

come. And who knows how near may be the time when Heav-

en's breath will find its way into the legal profession, and move

the hearts of the true and sturdy ones in it to sweep clean the

seas of legal authorship, and leave its paths as secure as are the

watery ones of commerce in times of peace ?

Craving the pardon of any reader who may not understand

the necessity of saying in this preface what he disapproves, I

commit this volume, with the rest of the series, to the indul-

gence which has hitherto made success in these labors possible.

J. P. B.
Cambridge, March, 1885.
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DIRECTIONS AND FOUMS.

BOOK I.

PRELIMINARIES.

CHAPTERI.

IN GENERALOV PEBCEDENTSAND OTHERFORMS.

§ 1. As of Three Parts. —A form of indictment may be con-

templated as consisting of three parts ; namely, what is common
to all indictments, what pertains to all for the specific offence,

and what is special to the individual instance. And something

like this may be said of the subsequent pleadings and other

forms. Now, —
§ 2. Books of Forms. —A book of forms properly contains the

first two parts. Such a book, in any department of the law, is

helpful ; and, in the criminal law, it is indispensable to the prac-

titioner. Our criminal procedure runs so much in ruts that it is

inconvenient, and offensive- to the courts, for the pleader to depart

from what is common, even though he invents a form legally

suflBcient. " Pleaders," said Wagner, J. in rebuke of what had

been done in disregard of this rule, " should be more careful and

pay some attention to the prescribed forms which have grown up
and become familiar to the profession."^ It is little short of an

insult to a judge to compel him, without any necessity, to pass

upon the sufficiency of a form got up for the occasion in disre-

gard of established practice. But these observations do not

1 The State v. Eeakey, 62 Misso. 40, 41.
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§ 4 PEELIMINARIES. [BOOK I.

apply to the averments of those facts which are special to the

particular instance. They ought to individualize the transaction

complained of;' and, as transactions differ, the pleader cannot

ordinarily, with true propriety, set out the facts special to his

case in words which another pleader had employed in describing

a different transaction. A book of forms, therefore, should con-

tain the first two parts, and just and only enough of the third

to illustrate to the practitioner the methods of its construction.

How far otherwise our books of forms in the criminal law have

commonly been made the reader familiar with them does not

need to be told. The departures from this method, and their

heaps of useless lumber, are patent on the face of most of them.

Hence —
§ 3. This Book. —It is proposed, in the present work, simply

to give so much and so many of the forms as are common to all

cases, and to all of each class ; with the directions and illustra-

tive instances which will enable the pleader intelligently to fill

in, for each emergency, the facts special to the individual

instance. And, to supply him with all practicable help, so that

he can look up for himself any question in its minuter details,

references will be added to such other forms and precedents as

our books contain. The difference, therefore, between those

parts of this volume which consist of forms, and the books of

forms and precedents in the criminal law heretofore in common
use, is the same as between an exhaustive treatise on a legal

subject, sustained by full citations of the authorities, and one or

more volumes consisting of mere reports of cases and opinions

of eminent lawyers.

§ 4. Authority of Precedents. —A precedent is a form which
has been used, and has thus received a sort of judicial sanction.

And as judicial usage is one of the evidences of the law,* pre-

cedents are looked upon as possessing more or less of authority.

What is done daily in our courts, and not objected to, is pre-

sumably right. But not unfrequently a fatal omission or ill

averment in an indictment passes for years, under the eye of able

courts and counsel, unnoticed.^ Such a course of things does

1 Crim. Proced. I. § 566-584, 6U, 619, v. Wright, 1 Cush. 46, and Commonwealth
620. V. Tarbox, 1 Cush. 66, where a form for a

2 Stat. Crimes, § 104. long series of years in common use in
' Crim. Proced. II. § 587. An illustra- Massachusetts, and specially recommended

.tion of this may he seen in Commonwealth by a famous prosecuting officer in a hook

2



CHAP. I.] OP PEECEDENTSAND FORMS. § 6

not make the precedent good against an objection clearly well
taken in principle. Again, almost all our forms contain more or

less words inserted from what is termed "abundant caution,"

where their necessity is not even seriously presumed. It would
be absurd, therefore, to argue that, because a particular phrase

is found in all the indictments for a given offence it is couse-

quently indispensable.^ But, with these qualifications, such of

the precedents in our books as are taken from actual and long-

continued usage are high evidence of what should be in allega-

tion. Still, —
§ 5. Our Form-books. —In matter of fact, not all the forms in

our books of " precedents of indictments " and the like are of

this high order. They are of various grades ; some of them are

simply such as have been drawn by the author of the book or by
some eminent pleader, having never been subjected to criticism

in the tribunals. These, therefore, while suggestive, have little

or no weight in authority. Moreover, —
§ 6. Forms sustained by the Courts. —In actual practice, when

an indictment or other pleading has been neatly drawn, —when
it is in arrangement perfect, and in matter clear and full, —in

short, when it is without fault, not often is it questioned ; so

that, on this class of allegations, our courts seldom have occasion

of forms which he had compiled, was ad- where the indictment was held to be good,
judged bad. These cases, I will say from this particular question not having been
remembrance, were argued in succession, raised. To meet this view, I brought for-

flnd as though together, under a mutual ward what the reporter did not deem it

understanding between the several counsel necessary to preserve. I searched, spend-

for the defendants. It was while I was a ing a week's time, the unpublished records

young lawyer in practice, but I took a of the highest judicial court during the

leading part as to the point now alluded to. entire colonial period, and down somewhat
In each case, on the motion in arrest of below ; and showed that, in every case

judgment in the lower court, the judges involving the point, the form had been the

of that court expressed the unqualified same for which we contended. The change

opinion that long usage in Massachusetts had come later ; and, while never objected

had changed for this State the common to, had never been adjudged good. Thus
law on the subject. And in the higher the case was won. And never did I have

court the attorney for the Commonwealth the slightest doubt, or know of a doubt in

declared that to yield to the views urged the mind of any one else, that the decision

for the defendants would be equivalent to was right. The prisoners in the State

opening the door of the State prison to prison did not hear of it, and so the

one-third of its inmates. So far as research prophecy of the attorney for the Common-
could disclose, the form controverted had wealth was not fulfilled.

been the uniform one, never departed from ' And see observations of Lord Kenyon,

and never objected to, during the whole C. J. in Rex v. Crossley, 7 T. R. 315,

period covered by our published reports. 318.

It even appeared in cases in the reports
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to pass. It is when an indictment, for example, is obscure, or

there is otherwise real doubt of its sufficiency, that it comes into

judicial question. If it is sustained, forthwith all the inconsider-

ate members of our profession who, in every profession, consti-

tute the majorit}', look upon it, preserve it, and guard it about,

as pure gold tried in the fire They put their own good sense to

sleep ; and, when they have occasion to draw a like pleading,

follow the "precedent." The average compiler takes this one,

sets it in the best of printer's black ink, and passes it down for

the admiration of ages. Thus the form which was too certainly

correct for dispute is rejected, and the ill-shapen and doubtful

one is crowned to reign forever. " This indictment," a learned

judge once said, " was carelessly drawn, and should not be fol-

lowed as a precedent ;

" while yet it was adjudged to answer the

legal requirement.^ In another case, the court observed : " This

indictment is drawn in a careless manner, without regard to that

precision and professional accuracy which should always be used

in the preparation of such instruments. Indeed, it is a source

of painful regret to notice the general want of skill so often

manifest before us, in criminal cases, in the drawing of indict-

ments. This, no doubt, often happens from the haste with which

such matters are prepared on the circuits, and from the want of

books and other conveniences necessary for the calm and delib-

erate performance of such duties." ^ Yet, should we trace care-

fully the history of our " honored precedents," we should find

many of them to be made of this sort of stuff; their glory con-

sisting of their grotesqueness, and their hoary snows. Nor

should we, therefore, reject the old forms of this sort, but we
should scrupulously avoid the adopting of like new ones.

§ 7. Improving the Forms. —In every other department, the

law improves practically, the same as theoretically, with the

decisions which render it more precise, just, and scientific. Not

so in this. It matters not how often the courts decide, and how
well every lawyer knows, that such allegations as the defendant's

having committed the wrong "instigated by the devil," "not

having the fear of God before his eyes," " with force and arms,"

and other like nonsense which originated in superstition and

1 Bliss, J. in The State v. Murphy, 47 ^ Ryjand, J. in The State v. Edwards,
Misso. 274, 276. And see to the like effect 19 Misso. 674, 677.

Gay V. The State, 2 Texas Ap. 127.

4



CHAP. I.] OP PEECEDENTSAND FORMS. § 8

stupidity, are of no legal effect ; pleaders, down to the present
moment, even in States wherein legislation has endeavored to

simplify the averments, persist in inserting them.i And, not
speaking of books for local use in particular States, the writer is

not aware of any general one of forms for the indictment, wherein
this absurd trash does not more or less abound ; though it is less

in some small volumes than in the larger. Is there any just

reason that we should all shut our eyes as though we were fools,

when dealing with matter of this sort? Again, the old forms
are largely made up of awkwardly constructed sentences, con-

taining thrice the number of words necessary to convey the idea.

It might not be safe for one having no knowledge of the criminal

law to undertake to reduce these expressions to proper shape.

He might use the knife where he should not, and fear to prune
where truly the operation was safe. But the adjadications are

now suflEiciently full to enable any one who has mastered the

subject to do this work, if not in absolute perfection, with reason-

ably satisfactory results. Can any man assign a reason why it

should not be done ? Hence, —
§ 8. How in this Volume. —While the present author will ask

neither courts nor counsel to rely on his skill, or to accept any-

thing as by his authority, he will do, on the authority of the

adjudged law, what in the way of improvement seems practically

desirable. He will give, for each offence, an approved precedent,

not with absolutely all the lumber of the darker periods of our

law, but as pruned by modern hands. He will show what in

the precedent is certainly unnecessary under the decisions of the

tribunals. Having thus obtained a skeleton with the real bones

and no false ones, he will proceed to show, as far as each step in

the showing can be made certainly safe, how about the muscles

and the superfluous fat. In this way, introducing also appro-

priate suggestions and references to authorities, we shall pursue

our course to the end. And the result will be, that the pleadings

prescribed by the common law will appear much less imperfect,

while yet not all are without fault, than our " codifiers " and
" reformers " commonly find it convenient to assume. Nor yet

shall we overlook what legislation has done in the way of real or

imaginary improvement.

1 See post, § 42-49.
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CHAPTERII.

SUGGESTIONSAS TO THE DRAWINGOF THE INDICTMENT OB
INFOEMATION.

§ 9. Introdaction.

10-24. Brevity and how promoted.

25-27. Directness and Distinctness of Allegation.

28-36. Practical Methods for drawing Indictment.

§ 9. How Chapter divided. —Weshall consider, I. Practically

of Brevity and how it is promoted ; II. Directness and Dis-

tinctness of Allegation ; III. Practical Methods for drawing
the Indictment.

I. Praetieally of Brevity and how it is promoted.

§ 10. How in Reason. —The purpose of the indictment being
to inform the defendant of what is to be produced against him,

and guide the court at the trial, —it not being a lecture, a

romance, or a poem, —it is, in reason, best when in the fewest

and aptest words, with no supei-fluous matter. The rule of rea-

son, therefore, is, that it should be in just so many and such
terms as will simply accomplish this object, and no ot^er or

more. But,

—

§ 11. How in Practice. —While there is nothing in the law

forbidding the indictment to be so, and while even the principles

of the law require this, the courts are to a great extent neglect-

ful of their duty to restrain departures from what is thus obvi-

ously just. In Sir James Fitzjames Stephen's late admirable

" History of the Criminal Law of England," we are told how it

is there. Those who draw the indictment being, or having been,

paid for their work in proportion to its length or number of

counts,^ they have trained themselves to make it very long. Nor

1 1 Stephen Hist. Grim. Law, 287, note.

6



CHAP. II.J HOWDRAWINDICTMENT. § 12

have they deemed that much information should be conveyed by
it to the defendant. " I have heard," he says, " of a very emi-

nent special pleader who, when he had drawn a specially long

indictment, used to ' shuffle his counts,' so that his opponent

might find it, humanly speaking, impossible to understand what
the indictment did and did not contain." ^ Again : " Indict-

ments for fraudulent misdemeanors sometimes consist of more
than a hundred counts, differing from each other almost imper-

ceptibly by minute shades of meaning and expression. No one

ever reads them except the clerk who compares the draft with

the engrossed copy. . . . The judge never looks at the indict-

ment unless his attention is directed to some particular point.

. . . No undefended prisoner would get the least information

from it." 2 The writer of this is a judge of the High Court of

Justice, Queen's Bench Division. And he is one of those who
habitually try criminal causes, and sit en banc for their review.

Said another learned judge : " In my opinion, there cannot be a

much greater grievance or oppression than these endless, volumi-

nous, unintelligible, and unwieldy indictments. An indictment

which fills fifty-seven close folio pages is an abuse to be put

down. . . . Most of the persons who are accused of offences are

in a line of life which does not enable them even to get a copy, of

such a charge from the clerk of assize, who will not part with it

without his fees ; and, when the party accused has obtained a

copy, the greatest stretch of mind of the most trained persons

can hardly, even for days, . . . find out what it is that is really

the matter of criminal charge." ^

§ 12. A Death-bed Repentance. —The late Joseph Chitty, the

elder, famous on both sides of the Atlantic as a special pleader,

compiler of precedents and other law books, and barrister, said

in the last edition of his last work :
" A scientific pleader " —he

is speaking particularly of civil causes, but his observations

apply equally to criminal —" would not incumber the record

with unnecessary statements or complicated counts or pleas. . . .

The late Mr. Justice Dampier rarely suffered more than one

count to be introduced into a declaration ; but then he took care

first well to ascertain the facts, and he already knew the law.

Precedents should merely assist, and never govern." He goes

1 lb. 290, note. " Lord Denman, C. J. in O'Connell v.

2 lb. 290, 291. s Beg. 1 Cox C. C. 413, 528, 11 CI. & F. 155.

7



§ 13 PEBLIMINAEIES. [BOOK I.

on to say how absolutely contrary to this rule the course of

things has commonly been.i The whole passage, every word of

which is just, has the true ring of a death-bed repentance. He
had published collections of precedents, the chief ones whereof

constitute the second and third volumes of " Chitty on Plead-

ing," and the second, third, and fourth ^ volumes of "Chitty on

Criminal Law," incumbered by the common verbosity and mul-

tiplicity of counts, and they had been widely circulated and used

on both sides of the Atlantic. Did he not put upon the market
the wares which purchasers demanded? But in atonement for

his sins, if such they are to be deemed, he has left behind him
advice which we shall do well to heed. He goes on to say : "As
Dr. Johnson apologized for writing a long letter ' because he had
not time to dictate a short one, that is, to consider and com-
press ;

' so the circumstance of a declaration or other pleading

being very lengthy, in general indicates that it was framed has-

tily, or that the pleader had not sufficient knowledge of the law,

or strength of mind, to enable and embolden him to compress, or

still more disreputably that he crowded repetition or useless

variations with the sordid and unworthy desire of increasing his

own fee."^ Will the writer of the present volume, and his

publishers, fail to find a market for it, with a due return for his

labor of authorship and their expenditures, because, written with

three times the toil which two volumes would entail, it enables

the practitioner, both to save himself work, and make the indict-

ment what the true spirit of our law and the behests of justice

require ?

§ 13. "With us —the practice is much as it is in England; but

it varies with our States. In some of them, the lumber just

described is piled high enough to shame even the worst English

pleader. In others, the indictment is commonly simple, in one

count unless special reasons properly require more, and not

unreasonably long. And where verbosity is tolerated it is not

eulogized.* In praise of the better course, Tarbell, J. once ob-

served in the Mississippi court : " The indictment in this case

1 2 Chit. Gen. Pract. 3d ed. 44. ^ Chit. Gen. Pract. ut sup.

2 Chitty on Criminal Law, as known * See, for example, observations of

through our American reprints, is in three Pearson, J. in The State v. Boon, 4 Jones,

volumes ; but the English work is in four, N. C. 463, 465.

the fourth volume not having been repro-

duced for American use.

8
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pursues the precise language of the statute ; it presents the issue

fairly ; and is commendable for discarding technicalities, which,

having long since ceased to serve any useful purpose, cannot be

otherwise than mischievous, although honored monuments in the

progress of the jurisprudence of the world." ^

§ 14. Reform of Abuses. —That the abuses above described

need to be reformed no honest man will question ; for not a

word in their support can be found in all our books. If there

are men to profit by them, still there are none to praise them.

The courts can reforpi them if they choose. The draftsmen of

the indictments, both in England and this country, are officers

of the courts ; compellable to obey, as to their acts connected

with judicial proceedings, the judicial commands. Moreover,

and if this were not so, the trial court has the power to quash

an indictment drawn in a way to perplex or otherwise injuriously

burden the defendant; compelling the prosecutor, if he would

succeed, to prepare and lay before the grand jury a proper

indictment. Or the judge can quash a part of the counts, or

order separate trials on the several counts or clusters of them, or

both. If he is not moved to do this, he can do it ex officio? Sir

James Fitzjames Stephen sets down the evil practice, suffered by

the court of which he is a member, among the reasons why Par-

liament should enact a Criminal Code. He is silent as to the

duty of the judges. One who saw less than he does of the good

effects to come from codification, and more of what might result

from practical improvements in the administration of the laws

which we already have, would be apt to ask whether really a

code will, better than the common law, administer itself without

proper judicial supervision. Why should not the work of re-

form begin, where the neglect to supervise did, on the bench,

with those whose duty it has always been to guide the course

of justice and especially to protect from oppression persons

accused of crime? A code could scarcely give fuller powers

than the common law does, and it is difficult to see why the

administration of the one may not as well lapse into neglect as

of the other.

§ 15. Exceptions as to Brevity. —(Avoiding Duplicity.) —There

are circumstances in which the briefest forms possible would not

1 EUey w. The State, 43 Missis. 397, 421. Proced. I. k 425, 447, 449, 454, 455, 458,

2 All will be found explained in Crim. 758, 759, 764, 766.
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be the best, and then they should not be practically employed.

For example, every charge should be made distinct ; and, if two

offences are to be averred against a defendant, both should not

be huddled into one count. As to this, the rule of law^ is the

rule also of reason. Yet the just course may require more words

than would the unjust. Again,

—

§ 16. ni Form, which Court wiU accept. —If the decisions have

sustained a short form which really gives the prisoner no suffi-

cient information of what is to be proved against him, a just

prosecuting officer will either expand further the allegations in

the indictment, or voluntarily tender to him a note or bill of the

particulars. And if, as in a few instances it has happened, the

courts violate constitutional guaranties by sustaining indictments

really inadequate, such a prosecuting officer will add what the

constitution requires, though the judge should deem it super-

fluous ; because he, too, is acting under an oath to support the

constitution. Moreover, —
§ 17. Cases of Legal Doubt —There are cases wherein it is

doubtful whether the court will deem a particular averment to

be necessary or not ; then it is generally, but not quite always,

practically best to introduce it. Especially is this true in those

States wherein the State has no appeal from the decision of an
inferior judge on a question of law. Inevitably, in such a

State, an indictment must be made to pass the scrutiny of the

trial court, by whomsoever presided over, or justice will fail.

And, in a larger view, " it is," in the words of Pollock, C. B.

commonly " better to adhere to precedents than to make experi-

ments with how little an indictable offence may be stated.""^

But there are circumstances wherein a far-seeing prosecuting

officer will, even against great danger of overthrow, avoid a cum-

bersome and ill-constructed precedent in common use, for the

chance of establishing a better form for the future, as well as

proceeding more justly or more effectively in the individual case,

—a question the decision whereof must ordinarily turn on what

is special to the particular instance. Finally, —
§ 18. Doubt on the Proofs. —Where there is a doubt, or room

for it, as to what form the proofs will assume at the trial, the

considerate pleader will so arrange his allegations as to fit them
for any event. This may require more counts than one for what

1 Crim. Proced. I. ^ 432 et seq. ^ Reg v. Webb, 3 Cox C. C. 183, 186.

10
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is really a single offence, or it may not, according to the circum-

stances. No general rule can furnish a complete guide, but the

pleader who has thoroughly qualified himself for his work will

commonly find the course reasonably plain. While a bungler, for

example, will have a count for each manner in which the one

offence lastj have been committed, the skilful pleader will call to

mind that, —
§ 19. Offence committed in Different Ways. —If the law per-

mits an offence to be committed in different ways, a count is not

double, but is good, which charges all the ways, unless repug-

nant.i And the pleader, by availing himself of this doctrine,

can ordinarily anticipate, in a single count, any and every one of

1 Post, § 21 ; Crim. Proced. I. § 434,

453 ; Stat. Crimes, § 244. Even so good
a criminal-law lawyer as Sir James Fitz-

james Stephen has, in his zeal to show the

necessity of a criminal code, overlooked

this principle. He says, that the rule which
forbids the indictment to be double has

caused very great "prolixity, obscurity,

and expense." And he illustrates thus

:

" A policeman tries to apprehend a bur-

glar, who fires a pistol in his face and <rives

him a serious wound in the mouth, knock-

ing out a front tooth. This act is an
offence under 24 &. 25 Vict. c. 100, § 18,

and might, though in practice it would
not, be made the subject of the following

counts," which, he adds further on, "is an

illustration of the principal cause of the

enormous length and intricacy of indict-

ments." The possible counts, and, as I

understand him, the inevitable ones so far.

as the uncertainties of the proof require

variations in the charge, are :
" 1. Wound-

ing with intent to malm ; 2. wounding
with intent to disfigure; 3. wounding with

intent to disable ; 4. wounding with intent

to do some grievous bodily harm other than

those above specified; 5. wounding with

intent to resist lawful apprehension ; 6.

wounding with intent to prevent lawful

apprehension ; 7. wounding with intent to

resist lawful detainer; 8. wounding with

intent to prevent lawful detainer; 9-16,

inclusive, causing grievous bodily harm
with each of the eight intents before stated;

17-24 inclusive, shooting at the policeman

with each of the eight intents before men-

tioned." 1 Stephen Hist. Crim. Law Eng.

289, 290. Now, if we look at the statute

referred to, we shall find that a single count,

not of great length and not intricate, will

comprehend all that is thus set down for

the twenty-four. So much of the 18th

section as this writer means to indicate

makes it a felony to " unlawfully and mal-

iciously, by any means whatsoever, wound
or cause any grievous bodily harm to any
person, or shoot at any person . . . with

intent ... to maim, disfigure, or disable

any person, or to do some other grievous

bodily harm to any person, or with intent

to resist or prevent the lawful apprehension
or detainer of any person." The single

count, covering all the above matter, may,
without the aid of modem statutes sim-

plifying the indictment, be in terms like

the following :
—

The jurors of our lady the queen upon their
oath present, that A, of, &c., on, &c., at, &c.,
having and holding in his hand a pistol

loaded with gunpowder and one leaden bul-
let, did then and there, with intent then and
there to resist and prevent one X, who was a
policeman and had lawful authority then and
there to apprehend and detain him the said

A, from lawfullj' apprehending and detaining

him, and with intent to maim, disfigure, and
disable the said X, and to do him the griev-

ous bodily harm of knocking out one and
more of his teeth and other grievous bodilj'

harm, did unlawfully and maliciouslj' shoot

off and discharge said loaded pistol at and
upon said X, thereby and bj' means of paid

leaden bullet so shot off and discharged giv-

ing unlawfully and maliciously to said X one

wound in his face, and knocking out one of

his front teeth, and inflicting on and causing

11



§ 21 PRBLIMINAEIES. [BOOK I.

the many uncertain forms which by possibility the proofs may
assume. Thus, —

§ 20. In Homicide. —" Take the instance," said a learned

judge, " of a murder at sea ; a man is struck down, lies some

time on the deck insensible, and in that condition is thrown

overboard. The evidence proves the certainty of a homicide by

the blow, or by the drowning, but leaves it uncertain by which."

Must there be more counts than one ? The judge, calling to mind
a common practice, observes, that it " would be a fit case for sev-

eral counts, charging a death by a blow, and a death by drowning,

and perhaps a third alleging a death by the joint result of both

causes combined." ^ But plainly such a complication would be

needless, and in some degree perplexing as to the proofs at the

trial, and the form of the verdict of guilty, and the sentence.

With equal legal effect and better practical results, the charge

might be in one count of a death by botli causes,^ and the jury

would be justified in a verdict of guilty if they believed from the

evidence that it proceeded from either or from both. And —
§ 21. In General. —This method —namely, charging the offence,

whatever it is, in one count, as committed in all the ways known
to the law and not inevitably inconsistent with one another,

within the probable range of the proofs, and directing the jury

that they may find a verdict of guilty on being made satisfied of

the truth of so much of the allegation as constitutes an offence —
is abundantly sustained by the authorities ; ^ while it is practi-

cally superior, above all comparison, to the lumbersome indict-

ment of many counts. Let it be borne in mind, that what is '

thus to be set out is simply one transaction, which, and only

which, is to be given in evidence to the jury. The charge, there-

him grievous bodily harm ; against the peace § 785 ; Crim. Proced. I. § 436 ; Stat. Crimes,

of our said lady the queen [post, § 66, note], § 244.

and contrary to the statute in such case made i Shaw, C. J. in Commonwealth v.

and provided. Webster, 5 Cush. 296, 321.

There is nothing omitted from this form ^ Joy v. The State, 14 Ind. 139.

which could have been thrust into the en- 8 Ante,§ 19; Crim. Proced. I. §434-439

tire twenty-four counts suggested, nor is 484; II. § 106, 143,171,527,656,712,815,

there anything possible for them all to 934 ; Reg. v. Williamson, 1 Cox C. C. 97

accomplish which this does not, and it is Commonwealth v. Brown, 14 Gray, 419

plain and distinct. It may lack something Commonwealth v. Macloon, 101 Mass. 1

in rhetorical grace, but the accused person And see Hudson v. The State, 1 Blackf.

can discern what it means. It charges, as 317 ; Commonwealth v. Fox, 7 Gray, 585

in reason every count should, but one Reg. i'. O'Brian, 2 Car. & K. 115, 1 Den.

offence; it is not double. Crim. Law, I. C C. 9.

12



CHAP. II.] HOWDRAWINDICTMENT. § 24

fore, is homogeneous. The prisoner, the counsel, the court, the

jury, all have before them the one thing and no more. On the

one side, the endeavor is to establish so much of what is alleged

as will constitute an offence ; on the other side, to prevent this,

or, failing, to reduce the offence to its smallest proportions. This

is a leading method of the common law, which every trial judge

has the power to compel the prosecutor to pursue, or abandon
his case. Let us not cast it off till a better is proposed. And,
further, —

§ 22. Keeping Indictment to Facts. —Where, as in most of our

States, the prosecuting officer attends the grand jury, hears the

evidence, advises with them, and then draws whatever indict-

ment they determine to find,i there is ordinarily little occasion

for a wide range of averment to meet possible surprises in the

form of the proofs. And, in fairness, an indictment ought not to

extend over ground in no way disclosed to the grand jury

;

though, in exact law,^ the objection that there was before them

no proof of a particular allegation cannot be made available at

the trial.

§ 23. Brief Statutory Forms. —In some of our States, statutes

have provided brief forms, declaring them sufficient, while still

the pleader is at liberty to follow the common-law precedents if

he chooses. Some of these statutory forms are practically unfit; ^

and some have been, and others will be, declared unconstitu-

tional.* Still other of these forms are excellent, and, with true

propriety, the pleader may substitute them for those of the com-

mon law.

§ 24. Summary. —The foregoing views, while suggestive, are

not intended to exhaust the topic. We shall consider it, from

time to time, in respect of the allegations for particular offences.

In brief, commonly, where one crime only is meant to be charged,

there should be but one count ; yet to this there are excep-

tions, each depending on its own special reasons. Where, as

is sometimes permissible, not always, more offences than one

are meant, there must be a count for each offence, and there

may be more. And, practically, the fewer superfluous words

1 Crim. Proced. I. § 861, 863. Crimes, § 981, 1036, 1037 ;
Williams v.

2 Stat. Crimes, § 1048; Crim. Proced. The State, 12 Texas Ap. 395, 397; Mc-

I. S 864 872, 886. Laughlin v. The State, 45 Ind. 338

;

8 Ante §16. Brinster v. The State, 12 Texas Ap. 612.

4 Crim. Proced. I. § 103, 104; Stat.

13
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an indictment contains, the better in nearly all cases will it

subserve justice.

II. Directness and Distinctness of Allegation.

§ 25. In General. —What the law requires under this head is

explained in other volumes of this series. But the suggestion

here is, that, in practice, the pleader will do well to reject various

permissible, indirect forms, and make his allegations blunt and
distinct. For example, —

§ 26. "For that whereas heretofore" —may be adequate in reci-

tal, but it is not good for every averment ;i direct language suffi-

ces in all, therefore a considerate pleader wiU rarely employ any
other. Again, — '

§ 27. Participle. —Though the participial form of the allega-

tion is different, and is commonly good, even on the main charge,^

there may be circumstances in which it will not be sufficiently

direct. Therefore it is prudent to be cautious in its use, and
avoid it where there is doubt. The pleader who remembers that

he is accusing one, not playing the gentleman toward him, will

have no practical difficulty under this head.

III. Practical Methods for drawing the Indictment.

§ 28. What for this Sub-title and ho-w divided. —The introduc-

tory and closing parts of the indictment, which, in practice, the

pleader will ordinarily have before hini in a printed blank, are

explained in the chapter after the next. Weare here to consider

only the body of it ; as to, first, the indictment on the common
law ; secondly, the indictment on a statute ; and, thirdly, what
is common to both.

§ 29. First. The Indictment on the CommonLaw : —
Following Form. —If the indictment is purely at the common

law, the judicious course, as to those parts of it which may
always be the same for the same offence, is to follow the estab-

lished common-law form, trying no experiments.' In some
offences, not all, a careful study will be required as to the

methods of alleging the —
1 Crim. Proced. L § 554 ; 1 Chit Crim. '^ Crim. Proced. I. § 556.

Law, 231. » Ante, § 2, 17.

14



CHAP. II.] HOWDRAWINDICTMENT. § 38

§ 30. Parts not in the General Form. —The young pleader, not
yet practically familiar with his work, should, after looking up
the law of a case, set down in brief the several heads to which
attention must be directed ; then, with them before him, duly
cover whatever of fact they require. After thus drawing the
indictment, let him re-examine it with reference both to those
heads and to what on a fresh reading he finds to be the law of
the books.

§ 31. Secondly. The Indictment on a Statute : —
Following Common-law Forms. —The pleader should bear in

mind, that, when a statute simply creates an offence by its com-
mon-law name, the common-law form of indictment is to be
followed,^ except in concluding against the form of the statute.^

If, besides this, the statute adds an ingredient to the offence, the

indictment adds it ; being otherwise, except in its conclusion, the

same as at the common law.^ And there are some nice questions

as to when a case comes within the latter distinction, and when
it does not.*

§ 82. Purely Statutory. —If the statute both creates and defines

an offence which was not such at the common law, the method
is different.^ Practically the pleader's course is as follows :

—
Interpret Statute. —The indictment is not, as of course, to be

drawn on the mere verbal statute, but on it as the court will

interpret it.'' Ordinarily the interpretation will be simply by its

words ; but sometimes words will be added to make it broader

or narrower than its uninterpreted terms.' The pleader, there-

fore, should with his pencil insert in his copy of the statute any
words which he thinks the court will incorporate into it. If he

is doubtful how the interpretation will be, he should draw his

indictment with reference to the several possible meanings. For
this purpose, he will sometimes need to frame it in more counts

than one. The indictment must cover the interpreted statute.®

Now,

—

§ 33. Drawing Indictment. —With the facts of his particular

1 Crim. Proced. I. § 610; Stat. Crimes, « Crim. Proced. I. § 611.

§ 416, 471. 8 lb. I. § 623 et seq.

2 As to which, see Crim. Proced. I. §599, ' Stat. Crimes, § 79-81, 101, 120, 121,

600. 145, 226 et seq., 243 ; Core v. James, Law
3 Crim. Proced. I. § 610; Stat. Crimes, Rep. 7 Q. B. 135.

§416. * lb.; Crim. Proced. I. § 523; Stat
* For illustrations, see Stat. Crimes, Crimes, § 796.

§412-415,418,421,422,471-476,513-515.
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case clear in his mind, he should so write them down as to weave

into them the terms of the interpreted statute. In most of the

States, he should appropriately introduce the word "feloniously,"

though not in the statute, if the offence is a felony .^ He should

duly aver time and place.^ And he should make the specifica-

tions of the act sufficiently minute, and indicative of the species

in distinction from the genus, with all other things of the sort,

to individualize the transaction.'' And he should obey all the

other rules of pleading which relate to the indictment.

§ 34. Comparing w^ork with Law. —In a labor of this Sort, one

cannot be too careful. When, therefore, he has done it, let him
read the interpreted statute clause by clause ; and, at the end of

each clause, and sometimes at each word, read over the whole

indictment with reference to the particular clause or word.

§ 35. Thirdly. What is Commonto Both : —
Practical Hints. —The following practical hints may be ser-

viceable.

1. Never diaw an indictment until you are certain of having

mastered both the law and facts of your case.

2. Never draw one on the common law without a common-law
form before you; or, on a statute, without the interpreted statute

before you.

3. Introduce no allegation, and ordinarily no word, which is

certainly needless.

4. Omit nothing, unless to gain some important object, con-

cerning the necessity of which a question may be raised to

embarrass the trial.

5. If the indictment is on a statute, always, unless in the

clearest possible case and for some good reason, employ the exact

words of the interpreted statute, and do not experiment with

other words which you may deem to be sufficient as substitutes.

6. To this end, keep your eye constantly, while you are writing,

on the interpreted statute or the common-law form.

7. So guard every expansion as not to incumber the record with

needless matter alleged in a way to render proof of it necessary.

8. Consider how the proofs of every allegation will be ; and, to

the extent possible and just, so shape the averment as to simplify

and make easy the proofs.

1 Crim. Proced. I. § 533-.^37. » Grim. Proced. 1. § 566-584 ; Stat.

2 Crim. Proced. I. § 360-414. Crimes, § 426, 440.
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CHAP. II.] HOWDRAWINDICTMENT. § 36

9. Consider, at each step, what expansions may be necessary
to bring the charge within constitutional and common-law re-

quirements.

§ 36. Test Questions. —When the indictment is done, lay be-

fore you the following questions, and put them severally, answer-
ing each only as the result of a fresh examination : —

1. Is the commencement right ? the conclusion ?

2. Allegations of time ? of place ?

3. Nameof defendant? of person injured? of owner?
4. Descriptions of things ? value ?

6. Statutory words? exact? too many? too few? Allege
more than statutory words?

6. Is everything which is essential to the punishment inserted ?

Set down each fact which the law makes so, and see that it is by
direct and distinct words averred. Be sure to omit no one fact.

Where any such fact, however minute, is absent, the indictment

is bad, both under the common-law rules, and equally under our

written constitutions, even though a statute declares that it shall

be good.i

7. Are any negative averments necessary, and what ? Is this

indictment adequate as to them ?

8. Howas to such words as "wilfully," "maliciously," "know-
ingly," " feloniously," and the like ?

9. Does any one count charge more than a single offence ?

10. Are the conjunctions " or " and " and " rightly used ?

11. Is all correct with respect to the rule that the indictment

must fully charge a prima-facie offence, but it need not anticipate

defences ?

12. Is the rule that the species of things must be alleged, and

the genus will not suffice, satisfied ?

13. Is the offence otherwise sufficiently particularized ?

14. If there are written instruments, are the allegations intro-

ducing them right ? Are they set out in due form ?

15. If there are oral words, are they properly averred?

16. Are the defendants rightly joined? the counts? Is no

count repugnant?

17. When the proofs appear, will there be no variance ?

1 See, as to this, Crim. Proced. I. § 77- 580, 582, 583; Stat. Crimes, § 166, 167,

88, 95-112, 127, 325, 509, 519, 523, 538- 427, 444, 445, 464, 945, 981, 1036, 1037,

542, 579, 580; II. § 48, 177, 565, 572, 575, 1039, 1044 a.
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CHAPTERIII.

SUGGESTIONSAS TO PBEPABATIONSFOE THE DEFENCE.

§ 37. Preparation Essential. —A wrongful COllTiction for critne

is the very heaviest of calamities. And no lawyer would enter

upon the defence of an indicted person of high rank without the

most careful preparation. But most indicted persons are from

the lower walks, and ignorant. Their ignorance renders prepar-

ation more essential for them than for the intelligent. Yet, be-

cause of their poverty, this the most essential part of their case

is almost as of course neglected. Their defence, therefore,

though made by counsel, becomes inadequate ; and not un-

frequently they are convicted, when, if they had simply trusted

to the judge and jury without counsel, they would have been

acquitted.

§ 38. As to the Indictment. —It is essential to look carefully

into the indictment, and see whether or not it is adequate. The
suggestions as to drawing the indictment, made in the last

chapter for the benefit of prosecuting officers, will be equally

available to the defendant's counsel. If it is outrageously lum-

bersorae and wordy, he will consider whether or not to move the

court to quash it, even assuming it not to be inadequate.^ Not

in all circumstances, but in some, whereof he will judge by the

lights of the special facts, will this be his best first step. Then,

by the old practice, if the indictment was found to be ill, the

course was, in most instances, to go to trial upon it and in case

of conviction move in arrest of judgment.^ But now, in most

of our States, there are statutes, differing in terms, yet in one

way or another purporting to require defendants to object to the

indictment, if at all, at an earlier stage of the proceedings. Such

a statute can properly serve as a shield to protect what is defec-

tive in form, or in terms not duly specific ; but whether, under

1 Ante, § 14. » 1 Chit. Crim. Law, 304, 661, 662.

18



CHAP. III.] PREPARATIONSFOR DEFENCE. § 40

our written constitutions, it can go further is a question not well

illumined by adjudication.^ In reason, it cannot. To permit

one to be hung as for murder on the allegation that he spoke

saucy words to a late living person,, now deceased, would be
equivalent to hanging him without any charge, and without any
trial. To add simply the further averment that he gave the

deceased a blow, and then have him hung, would be only the

same thing. And if we carry on this reasoning through its

remaining steps, we shall arrive at the conclusion that, under our

constitutions, there can be no punishment as for crime, however
one arrested waives his rights, unless the indictment or informa-

tion sets down every ingredient which the law has specified as

an element in the crime.^ Whether, in spite of the statute, this

doctrine can be made available under a motion in arrest of judg-

ment, or whether a writ of habeas corpus or of error will be the

proper method, can be determined only on a consideration of all

the statutes. The principle is, that legislation may define the

remedj', but it cannot take away all remedy.^

§ 39. As to the Pacts. —A careful looking after the facts is

always important. And when the accused person is imprisoned,

and especially when he is also penniless, this may become a mat-

ter of extreme difficulty. But it is not within the sphere of a

work of the present sort to point out the course in the number-

less varying circumstances possible to arise. Yet, in all cases,

the practitioner is under the highest obligations to look carefully

after —
§ 40. The Law. —Criminal law > learning, especially in our

commercial communities, is at the time of this writing at its very

lowest ebb. This fact places upon the practitioner for the

defence a duty as to the law more burdensome than is common
in civil causes. It gives him also a special advantage, if he is

one of the few who have the wisdom to see and seize it. Almost

as of course, though with many exceptions, the prosecuting offi-

cer knows little or nothing of the criminal law. And it is the

same with the judge. In this condition of things, an able lawyer

who will study and learn the criminal law has it in his power to

become ordinarily master of the situation in cases of defence.

1 Crim. Proced. I. § 1287 and the places 2 Ante, § 36, question 6, and the places

there referred to; Stat Crimes, § 1116. there referred to.

» Stat Crimes, § 85 o, 176-178.
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One, to occupy this position, must not be content with simply-

posting himself up for the several occasions, but he must fam-

iliarize himself with the entire law of crimes. Then, in each

case, he can go before the court prepared to take advantage of

the blunders of the prosecuting officer, and to instruct the judge.

As men are most confident of the depth of their knowledge

when it is the most shallow, he will be obliged to use special

adroitness in the manner of his teachings, and particularly not

to appear to teach. The reasons of the criminal law, in all its

parts, must have become parcel of his understanding ; and every-

thing he propounds or argues should, if possible, be stated on a

formula of those reasons. In this way, his mere enunciations

will in most instances carry conviction, and the judicial judgment
will be quietly borne along to the just conclusions. " But," says

one, " the just conclusions are preciselj' what I must avoid if I

would save my client." When this is so, the end may sometimes

be secured by abstaining from any interruption of the prosecut-

ing officer and the court while shaping the law according to

their own ideas, or sometimes by referring to expositions of legal

doctrine by an incompetent or careless author or judge, or even

by following up such reference in an argument on the wrong side.

Is this method right? It is not right, and it would deserve

severe punishment, for a practitioner to falsify, or to mislead the

court. Nor yet, if he could avoid detection for the moment,
would it be in the end compatible with his true interests. But
it is not his privilege to decide the law of the case, or pass upon
the accuracy of what an author or judge has laid down in a book
to which the court permits reference ; nor yet is it his duty to

help the officials, appointed by the prosecuting public, to convict

the client whom he is sworn faithfully to defend and protect.

In conclusion,

—

§ 41. Differing Cases. —Since the cases will differ, whut further

is to be suggested on the subject of this chapter will be set down
under the titles of the several offences in a subsequent division

of the present volume.
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CHAP. IV.] NEEDLESSALLEGATIONS. §43

BOOK II.

COMMOiSr TO ALL OFFENCES.

CHAPTERIV.

FAMILIAR ALLEGATIONS "WHICH AHE TO BE OMITTED BECAUSE
NEEDLESS.

§ 42. Elsewhere and here. —In other parts of this series, vari-

ous common allegations of the indictment have been pointed out
as needless ; but, for the convenience of the practitioner, the
more familiar ones will be here inserted together.

§ 43. Force and Arms. —By the ancient common law, the words
" with force and arms," vi et armis, to which were commonly
added videlicet, cum baculis, eultellis, arcubus, et sagittis, were neces-

sary in certain classes of indictments. But a statute of Henry
VIII.,^ which is common law in this country, dispensed with

them. At first, the courts disagreed as to whether it extended

to vi et armis, or only to the partieularization which followed.

The wider interpretation prevailed ; and, since nearly a century

before the American Revolution, there is reported no English

case, and there has never been an American one, wherein the

indictment was held ill for the lack of any of these words.^

Besides, there are in most of our States statutes which expressly

or by construction render them unnecessary. Still, in practice,

our pleaders cling to the expression " with force and arms " as

for dear life. Even in States where short forms are provided by
legislation, many of the pleaders can no more give them up than

their very eyes. They use them even in cases where the ancient

1 37 Hen. 8, c. 8. By its terms it ex- suit, see Sawe v. King, 1 Saund. 81 ; Gould

tended only to the "inquisition or indict- PI. 1S7-189.

ment." As to the declaration in a civil ^ Crim. Proced. I. § 502, 648, note.
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common law did not require them.^ The present author, en-

deavoring to stem the prejudice, will omit them from this

collection.

§ 44. Pear of God—Instigated by Devil. —Words which were

never necessary, yet were common in the old forms, and are still

not banished from our reports of cases and books of precedents,

are, that the defendant committed the offence " not having the

fear of God before his eyes, but being moved and seduced by the

instigation of the devil." ^ Let us try, in this country, to get on

without this remnant of a faded-out superstition.

§ 45. Not regarding Law. —Another allegation, plainly un-

necessary and better practically not to be employed, is, that the

defendant committed the criminal act " little regarding the laws

of this realm or the pains and penalties in the same contained."

'

§ 46. Bad Disposition. —Many of the forms aver, in varying

words, that the defendant was of a bad disposition ; as, " being

an evil-disposed person," * " being an evil-minded and cruelly dis-

posed person," ^ " being a person of wicked, dishonest, and evil

1 For example, persons are indicted for

receiving stolen goods " with force and
arms," Commonwealth v. Cohen, 120 Mass.

198; for obtaining money by false pre-

tences "with force and arms," People v.

Cooke, 6 Parker C. C. 31 ; for betting

money. Drew v. The State, 5 Eng. 82, and
selling liquor, "with force and arms,"

Woody V. The State, 32 Ga. 595 ; for hav-

ing unlawfully in possession forged paper
" with force and arms," Cantor v. People,

5 Parker C. C. 217; for marrying, while

having a husband or wife living, another

person, "with force and arms," Hayes i).

People, 5 Parker C. C. 325 ; for unlawfully

keeping for sale intoxicating liquor, The
State V. Tracey, 12 R. I. 216, or keeping

a disorderly house. Smith v. Common-
wealth, 6 B. Monr. 21, or bawdy-house,

Thompson v. The State, 1 Texas Ap. 56,

or letting a house for bawdry. Smith v. The
State, 6 Gill, 425, or exposing the person.

The State r. Roper, 6 Dev. & Bat. 208, or

unlawfully establishing a lottery, " with

force and arms," Holoman v. The State, 2

Texas Ap. 610; for committing open and
gross lewdness "with force and arms,"

The State v. Osborne, 69 Misso. 143; and
a clergyman is indicted for celebrating the

marriage of a minor, without consent ot

22

parents, " with force and arms," The State

V. Willis, 4 Eng. 196.

2 2 Chit. Crim. Law, 319, 321, and
multitudes of other places ; The State v.

Chandler, 2 Barring. Del. 553 ; The State

V. Jeffreys, 3 Murph. 480 ; Crim. Proced.

I. § 501 . Mr. Justice Stephen, in his " His-

tory of the Criminal Law of England,"
London, 1883, speaking (Vol. I. p. 286)

of the provision in 14 & 15 Vict. c. 100,

§ 24, that " no indictment for any offence

shall be held insufficient for want of the

averment of any matter unnecessary to be

proved," says :
" This did away with the

statements that the crime was committed

by a person ' not having the fear of God
before his eyes,' and, ' at the special insti-

gation of the devil.' " It is impossible that

this learned writer really believed these

words ever to have been essential. The
oversight must be attributed to his zeal for

codification, to promote which his, in the

main, excellent history was written. And
see ante, § 19, note.

8 2 Chit. Crim. Law, 321.
« lb. 116, 119; Hamilton a. Reg. 2

Cox C. C. 11 ; The State v. Boon, 4 Jones,

N. C. 463.

« Cowley V. People, 21 Hun, 415, 417.
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mind and disposition," ^ " being a person of unfeeling and inhu-
man disposition," ^ " being a person of envious, evil, malicious,

and wicked mind." ^ It is surely not necessary to say that all

such expressions are lumber which is better omitted. What if a

juror, with mind in a fog similar to the pleader's, and believing

the defendant's disposition to be good, while yet he committed
the offence, should deem the indictment not proved, and refuse

assent to a verdict of guilty ?

§ 47. In Peace. —Some of the forms aver that the person

assaulted or killed was " in the peace of God and the king " * or

" the State." ^ Yet these expressions are worse than useless.®

§ 48. other Unneoessary —expressions are —
Damage. —" To the great damage " of the person injured ;

—
Example. —" To the evil example of all others ;

" ' —
Displeasure of God. —" To the great displeasure of Almighty

God." 8

§ 49. still others. —The foregoing are specimens of pernicious

verbosity in forms too much in use. Other instances are pointed

out in " Criminal Procedure " and " Statutory Crimes." The
author, in the following pages, will endeavor to do his part

toward weeding out the entire tangle of this rubbish. If plead-

ers will hereafter help him, the records of our courts will, at

least, appear distinct and clean.

1 2 Chit. Crim. Law, 232; Brown o. s Moore v. The State, 2 Ohio State,

The State, 2 Texas Ap. 115 ; Mortpn ». 500.

The State, 3 Texas Ap. 510. « Crim. Proced. I. § 502 ; II. § 57, 504.

"^ Reg. w. Chandler, Dears. 453, 454. ' As, for illustration, in Campbell u.

? Morton V. The State, 3 Texas Ap. Commonwealth, 9 Smith, Pa. 266.

510 ; Kex v. Carlile, 1 Cox C. C. 229. 8 Crim. Prpced. I. § 500, 647 ; II. § 57.

* Eeg. V. Sawyer, 2 Car. & K. 101;

O'Neill V. Eeg. 6 Cox C. C. 495, 496.
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CHAPTERV.

THE INTEODUCTOKYAND CLOSING PARTS OP THE INDICTMENT
OB INPOKMATION AND THE INDORSEMENTSTHEREON.

§ 50-52. Introduction.

53-56. Caption.

57-64. Commencement.
65-69. Concluding Part.

70-72. Indorsements.

§ 50. In G-eneral. —(Differences in States). —The law of this

subject is explained in " Criminal Procedure." While the prin-

ciples relating to it are uniform, the practice differs considerably

in our States.^ Now, —
§ 51. Printed Blanks. —Printing promotes accuracy; and,

within limits which vary with circumstances, it saves labor. It

can be everywhere had. Therefore no judicious prosecuting offi-

cer will attempt to get on without blanks whereon are printed

the commencement, the concluding part, and the indorsements'of

the indictment or information, being the same in all offences.

These forms this officer will settle once for all, according to the

law and the practice of his particular State. In a compact com-

munity, where many indictments are to be drawn, he will have

also fuller forms for the more common offences ; such as larceny,

burglary, arson, assault and battery, and others practically found

desirable.

§ 62. How Chapter divided. —Weshall consider, I. The Cap-

tion ; II. The Commencement ; III. The Concluding Part

;

IV. The Indorsements.

I. The Caption.

§ 53. In Limited Jurisdiction. —Where the court is of special

or limited jurisdiction, so that its authority to entertain the

1 As to the caption and commencement, eluding part, lb. § 647-652 a; as to indorse-
Crim. Proced. I. § 653-668 ; as to the con- ments, lb. § 690-704.
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CHAP, v.] INTEODUCTORT, CLOSING, INDORSEMENTS. § 56

indictment must appear in the record,^ the caption is ordinarily

the part of it to which this matter is allotted, and it may be as

follows :
—

State of New York.^
City and County of New York, ss.

Be it remembered, that at a Court of General Sessions of the Peace
holden at, &c. in and for the city and county of NewYork, on the first Mon-
day of June, in the year of our Lord one thousand eight hundred and sixty-

five, before John T. Hoffman, Esquire, Recorder of the said city of New
York, justice of the said court assigned to keep the peace of the said city

and county of New York, and to inquire by the oaths of good and lawful

men of the said county of all crimes and misdemeanors committed or

triable in the said county, to hear, determine, and punish according to law
all crimes and misdemeanors in the said city and county done and com-
mitted. By the oath of John T. McKesson, Foreman [here add the

several names of the other grand jurors],'' it was [is^] then and there pre-

sented as follows, that is to say.^

§ 54. In General Jurisdiction. —Where the court is of superior

and general jurisdiction, it is not uncommon for the caption sim-

ply to say :
—

Knox, ss.

At the Supreme Judicial Court begun and holden at Rockland, within

and for the county of Knox, on the second Tuesday of March, in the year

of our Lord one thousand eight hundred and eighty-one, the jurors, &c.°

§ 55. In the United States Courts, —the form may, for example,

be —
In the Circuit Court of the United States of America, holden in and for

the Eastern District of Pennsylvania, of April sessions, in the year of our

Lord one thousand eight hundred and thirty, the jurors, &c.'

§ 56. In General. —The foregoing forms are in actual use ; yet

1 Grim. Proced. I. § 657, 663, 1350. Eex v. Brooks, Trem. P. C. 151 ; Eex v.

2 Commonand proper, but not neces- Townley, 18 Howell St. Tr. 329, 332 ; Rex
sary. Grim. Proced. I. § 383. v. Fearnley, 1 T. R. 316 ; HoUoway v.

' But the names are generally held to Reg. 2 Den. C. C. 287.

be unnecessary. Grim. Proced. I. § 665, « The State v. Jackson, 73 Maine, 91

;

666. The State v. Hurley, 71 Maine, 354; The
* Ordinarily "is." As to the distinc- State v. Gonley, 39 Maine, 78; The State

tion, see Grim. Proced. I. § 657, 658 and v. Bartlett, 55 Maine, 200 ; Turner v. Gom-

note, 1349. monwealth, 5 Norris, Pa. 54; Grim. Proced.

6 Keefe v. People, 40 N. Y. 348. And I. § 665, note. And see Broome v. Reg. 12

see, for forms, 2 Hale P. C. 165 ; 6 Went. Q. B. 834 ; Grim. Proced. I. § 658.

PI. 357, 373; 4 Chit. Grim. Law, 189-195, ' United States v. Wilson, Bald. 78;

258 Archb. Grim. PI. & Et. 19th ed. 40 ;
United States v. Dawson, Hemp. 643, 644.
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their insertion here is only suggestiye to the practitioner, who
will frame this matter with due regard to the requirements and

usages in his own tribunals.^

II. 2%e Commencement.

§ 57. First. To the Indictment : —
May be Short. —A commencement which is not required to

supply defects in the caption ^ may be brief. Thus, —
§ 58. In England. —The common form in England has been

from early times, and is, —
The jurors of our lady the queen [or lord the king] upon their oath

present, that, &c.'

"With us —the like form is common, but not universal;

namel)', —
The jurors of the State of [or of the Commonwealth of , or of

the People of the State of ^-- —, or of the United States of America] on

their oath [or oath and affirmation] present, that, &c.*

Under Statutes. —In a considerable number of our States,

statutes have directly or by implication provided the form. It is

not the same in all these States, and to transcribe into these

pages the various statutes would be useless.^

1 And see Crim. Proced. I. § 656-659, Commonwealth, 12 Allen, 145; Common-
663-667; Keithler w. The State, 10 Sm. & wealth v. Glover, 111 Mass. 395, 396;

M. 192, 196; Mitchell u. The State, 8 Yerg. Commonwealth u. Costley, 118 Mass. 1.

514 ; The State v. Freeman, 21 Misso. 481, Doubtless this short form, which practically

483; Benedict V. The State, 12 Wis. 313; is shoi-t enough, will bear further abridg-

Bass 1). The State, 17 Fla. 685; Dowlingu. ment. Thus, where the word "present"

The State, 5 Sm. & M. 664 ; Goodloe v, was omitted, it was sustained. The State

The State, 60 Ala. 93 ; Carpenter v. The v. Freeman, 21 Misso. 481. And it appears

State, 4 How. Missis 163; Woodsides u. to be sufiScient to say, " The jurors for the

The State, 2 How. Missis. 655; Mitchell State upon their oath present," &c. The
V. The State, 1 Texas Ap. 725, 726 ; Mills State v. Scott, 2 Dev. & Bat. 35. Terri-

V The State, 52 Ind. 187; LoveU u. The tory.^ —In a case now before me, where the

State, 45 Ind. 550 ; The State v. Zule, 5 indictment was in a court of a Territory

Halst. 348. of the United States, the form was :
" The

2 Crim. Proced. I. § 660. grand jurors of the Territory of Kansas,
s Archb. Crim. PI. & Ev. 19th ed. 26; impanelled and sworn to inquire within

1 Stephen Hist. Crim Law, 276 ; 2 Chit, and for the county of Leavenworth, upon
Crim. Law, 1 et seq. ; Rex v. Sanquire, 2 their solemn oaths and affirmations do

Howell St. Tr. 743 ; Rex o. Audley, 3 present." Territory v. Reybum, McCahon,
Howell St. Tr. 401, 406 ; Reg. v. Lister, 7 134. Perhaps it would be more nicely

Cox C, C. 342, 344 ; Reg. v. Rj'land, Law accurate to say, "The jurors of the United

Rep. 1 C. C. 99. The same in the colonies. States, in and for the Territory of Kansas,

Whelan v. Reg. 28 U. C. Q. B. 2, 7. on their oath and affirmation present."
* Crim. Prpced, I, § 668; Jeffries v. 6 For Ulustratjons, consult Cothrjin's
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CHAP. V.J INTEODUCTOET, CLOSING, INDOESEMENTS. 58

In General. —There are other variations, either of what ia

required or what is customary. But, as to all, the forms before

given, and a simple reference to cases containing forms, will

BufBce.^

Rev. Stats, of 111. p. 408, § 408 ; Ala. Code
of 1876, §4824; Reed's Ga. Ciim. Law,
215 ; Garling v. The State, 2 Texas Ap. 44

;

The State v. Mohr, 53 Iowa, 261 ; Com-
monwealth V. Stephenson, 3 Met. Ky. 226;
McCutcheon v. People, 69 Il^Ol ; Noles
V. The State, 24 Ala. 672, 688 ; Perkins v.

The State, 50 Ala. 154; Walker v. The
State, 35 Ark. 386 ; People v. War, 20 Cal.

117 ; The State v. Davis, 22 Minn. 423.

1 Alabama. —The State v. Bell, 5 Port.

365 ; Reeves a. The State, 20 Ala. 33, 35

;

Noles V. The State, 24 Ala. 672, 688;
Lowenthal v. The State, S2 Ala. 589 ; Mc-
Guire v. The State, 37 Ala. 161 ; Schuster

V. The State, 48 Ala. 199; Anderson v.

The State, 48 Ala. 665 ; Caldwell v. The
State, 49 Ala. 34 ; Diggs v. The State, 49

Ala. 311; Perkins v. The State, 50 Ala.

154; Sanders u. The State, 55 Ala. 183,

184; Glenn u. The State, 60 Ala. 104.

And see Crim. Proced. I. § 665, note.

Arkansas. —The State v. Willis, 4 Eng.
196 ; Dixon v. The State, 29 Ark. 165, 167

;

The State v. Hinson, 31 Ark. 638 ; Martin

V. The State, 32 Ark. 124; Bradley v. The
State, 32 Ark. 704 ; Howard v. The State,

34 Ark. 433, 435 ; Walker v. The State, 35

Ark. 386 ; Bridges v. The State, 37 Ark.

224 ; McClure v. The State, 37 Ark. 426.

And see Crim. Proced. I. § 665, note.

California. —People v. Saviers, 14 Cal.

29 ; People v. Mills, 17 Cal. 276 ; People v.

War, 20 Cal. 117.

Georgia. —Long v. The State, 12 Ga.

293.

Illinois. —Nixon v. People, 2 Scam. 267

;

Townsend v. People, 3 Scam. 326 ; Fairlee

V. People, 11 111. 1 ; McCutcheon v. People,

69 111. 601, 602. And see Crim. Proced. L
§ 665, note.

Indiana. —Dukes v. The State, 11 Ind.

557 ; Mains v. The State, 42 Ind. 327

;

Lovell V. The State, 45 Ind. 550 ; Mills v.

The State, 52 Ind. 187; Snyder o. The
State, 59 Ind. 105 ; Edwards v. The State,

62 Ind. 34 ; Mitchell v. The State, 63 Ind.

276 ; The State v. Howard, 63 Ind. 502

;

Batterson v. The State, 63 Ind. 531 ; The
State V. Stephens, 63 Ind. 542 ; Shepherd

V. The State, 64 Ind. 43 ; Howard v. The
State, 64 Ind. 516 ; Manheim v. The State,

66 Ind. 65 ; The State v. Stewart, 66 Ind.

555. And see Crim. Proced. I. § 665, note.

Iowa. —The State u. Reid, 20 Iowa,

413,417; The State !7. Close, 35 Iowa, 570

;

The State v. Jordan, 39 Iowa, 387 ; The
State V. Book, 41 Iowa, 550 ; The State v.

Baumon, 52 Iowa, 68; The State v. Mohr,
53 Iowa, 261.

Kansas. —Rice u. The State, 3 Kan.
141, 156.

Kentucky. —Commonwealth v. Stephen-

son, 3 Met. Ky. 226.

Maine. —The State v. Conley, 39 Maine,

78 ; The State v. Stevens, 40 Maine, 559
;

The State v. Bartlett, 55 Maine, 200; The
State V. Corson, 59 Maine, 137 ; The State

V. Smith, 65 Maine, 257; The State v.

Smith, 67 Maine, 328 ; The State v. God-
dard, 69 Maine, 181 ; The State v. Hurley,

71 Maine, 354; The State v. Jackson, 73

Maine, 91.

Massachusetts. —Commonwealth v. Co-

hen, 120 Mass. 198; Commonwealth u.

Howe, 132 Mass. 250, 251. And see Crim.

Proced. I. § 665, note.

Minnesota. —The State v. Davis, 22

Minn. 423; The State v. Armington, 25

Minn. 29.

Missouri. —The State v. England, 19

Misso. 386; The State v. Freeman, 21

Misso. 481 ; The State v. Ragan, 22 Misso.

459 ; The State v. Cutter, 65 Misso. 503
;

The State v. Osborne, 69 Misso. 143 ; The
State V. Hatfield, 72 Misso. 518. And see

Crim. Proced. I. § 665, note.

Nevada. —The State li. Malim, 14 Nev.

288.

New Jersey. —See Crim. Proced. I.

§ 665, note.

NewMexico. —Territory v. Sevailles, 1

New Mex. 119.

New York. —Woodford a. People, 5

Thomp. & C. 539 ; People v. Bennett, 37

N. Y. 117, 122 ; Keefe v. People, 40 N. Y.

348 ; People w. Smith, I Parker C. C. 329
;

Peojjle V. Thorns, 3 Parker C. C. 256;

People V. Sweetraan, 3 Parker C. C. 358

;

Goodrich v. People, 3 Parker C. C. 622

;
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§60 COMMONTO ALL OFFENCES. [book n.

§59. Secondly. To the Information:'^ —
Variable. —Neither law nor usage has established any one un-

varying form. But, —
§ 60. Common.—Where the attorney for the State proceeds as

of right, it will accord with what is common in England and a

part of our States to say, after properly entitling the cause :
—

Be it remembered, that George G. Wadley, Esquire, Attorney-General,

&c. [or County Attorney, &c.] who prosecutes on behalf of the State,

comes here in person into court, at this term thereof, and for the

State gives the court to understand and be informed, that, &c.^

In other States, —the form would vary, but it may be : —
George G. Wadley, Esquire, &c., comes here into court, on, &c., and in

the name and on behalf [and by. the authority^] of the State, gives this

court to understand and be informed.*

Didieu v. People, 4 Parker C. C. 593;
Cantor v. People, 5 Parker C. C. 217;
Hayes v. People, 5 Parker C. C. 325 ; Co-
hen y. People, 5 Parker C. C. 330 ;

Quin-
lan V. People, 6 Parker C. C. 9 ; People v.

Cooke, 6 Parker C C. 31. And see Grim.
Proced. I. § 665, note.

North Carolina. —The State v. Smith, 3

Hawks, 378 ; The State v. Jasper, 4 Dev.
323 ; The State v. Cobb, 1 Dev. & Bat. 115

;

The State v. Davis, 2 Ire. 153 ; The State

V. Huntly, 3 Ire. 418 ; The State v. Farmer,
4 Ire. 224; The State v. Tolever, 5 Ire.

452 ; The State v. Clark, 8 Ire. 226 ; The
State V. Williams, 7 Jones, N. C. 446 ; The
State V. Whitehurst, 70 N. C. 85; The
State V. Walker, 87 N. C. 541.

Ohio. —Mackey u. The State, 3 Ohio
State, 362, 366; Fonts v. The State, 8 Ohio
State, 98, 116; Eobbins v. The State, 8

Ohio State, 131, 132; Clarke v. The State,

8 Ohio State, 630; Davis v. The State, 19

Ohio State, 270, 271 ; Egner v. The State,

25 Ohio State, 464, 495.

Pennsylvania. —The common form of

commencement appears to be :
" The grand

inquest of the Commonwealth of Pennsyl-
vania, inquiring in and for the county of

, upon their oaths and solemn afiSrm-

ations respectfully do present." But there

are slight variations. Commonwealth v.

Sharpless, 2 S. & R. 91 ; Sherban v. Com-
monwealth, 8 Watts, 212; Comfort v.

Commonwealth, 5 Whart. 437 ; Common-
wealth V. Jackson, 1 Grant, Pa. 262 ; Hackett
V. Commonwealth, 3 Harris, Pa. 95 ; Camp-
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bell u. Commonwealth, 3 Norris, Pa. 1 87

;

Turner v. Commonwealth, 5 Norris, Pa.
54; Brandt v. Commonwealth, 13 Norris,

Pa. 290.

Tennessee. —The State v. Saylor, 6 Lea,
586.

Texas. —Garling v. The State, 2 Texas
Ap. 44; Conner v. The State, 6 Texas Ap.
455, 457; Ferguson v. The State, 6 Texas
Ap. 504.

Vermont. —See Crim. Proced. I. § 665,
note.

Virginia. —Johnson v. Commonwealth,
29 Grat. 796.

West Virginia. —The State v. Balti-

more, &c. Railroad, 15 W. Va. 362; The
State V. Lusk, 16 W. Va. 767.

Wisconsin. —See Crim. Proced. I. § 665,

note

United States. —The form varies some-
what with the practice in the particular

State in which the district is located. And
see United States v. Paul, 6 Pet. 141

;

United States v. Mulvaney, 4 Parker C. C.

164; United States v. Wilson, Bald. 78;
United States v. Dawson, Hemp. 643, 644.

1 Crim. Proced. I. § 144-147, 712-715.
2 Crim. Proced. I. § 146 ; 2 Chit. Crim.

Law, 6 ; Archb. Crim. PI. & Ev. 19 th ed.

116; Rex v. Sfratton, 21 Howell St. Tr.

1045, 1049 ; Rex v. Wilkes, 19 Howell St.

Tr. 1382 ;» Rex o. Sutton, 1 Saund. 269 if;

Commonwealth v. Feely, 2 Va. Cas. 1

;

Commonwealth v. Stockley, 10 Leigh, 678.

8 Crim. Proced. I. § 668.

* People V. McKinney, 10 Mich. 54;
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§ 61. Thirdly. Before a Magistrate : —
Variable. —The form of the information, complaint, or affidavit,

on a proceeding commonly instituted by a private person or

a police officer before an inferior magistrate,^ differs in our

States.

§ 62. In England. —Chitty's form for the commencement is : —
Middlesex, to wit. The information and complaint of James Johnson,

of, &c., taken and made on the oath of the said Johnson, before me, Rich-

ard Robinson, Esquire, one of his majesty's justices of the peace in and
for the said county, on, &c., who on his oath saith, that, &c.

Or,-

Middlesex, to wit. Be it remembered, that, on, &c., in, &c., James
Johnson, of, &c., in his proper person cometh before me, Richard Robin-

son, Esquire, one of his majesty's justices of the peace in and for the said

county, and upon his oath maketh complaint, that, &c.^

§ 63. With us, —the commencement foUovrs more or less

closely these English forms, but varying with the local practice

and the tastes of the particular pleader.^

§ 64. Fourthly. More Counts than one : —
How. —Where there are more counts than one, the commence-

ment, unlike the caption which covers the entire indictment,

should be repeated at each count. But since it is permissible to

refer from one count to another,* this is commonly done in an

abbreviated form, thus, —
And the jurors aforesaid upon their oath aforesaid do further present.^

Or,-

And the attorney as aforesaid, who prosecutes as aforesaid, [in some

States adding,^ in the name and by the authority aforesaid], further gives

this court to understand and be informed.'

Shafer v. The State, 18 Ind. 444; The The State v. Thompson, 44 Iowa, 399;

State V. Smith, 13 Kan. 274, 277 ; The The State v. Woulfe, 58 Ind. 17 ; Schmidt

State V. Cassady, 12 Kan. 550 ; Walker v. v. The State, 78 Ind. 41 ; Housh v. People,

The State, 23 Ind. 61 ; Sneed v. People, 38 75 111. 487.

Mich. 248 ; Crim. Proced. I. § 146, note. * Crim. Proced. I. § 429-431.

1 Crim. Proced. I. §148-154, 230-239 o, 5 2 Chit. Crim. Law, 3; The State v.

716-727. McAllister, 26 Maine, 374.

2 4 Chit. Crim. Law, I. « Crim. Proced. I. § 668.

» Kinsman v. The State, 77 Ind. 132 ; 7 2 Chit. Crim. Law, 6.

29



§ 68 COMMONTO ALL OFFENCES, [BOOK II.

III. The Concluding Part.

§ 65. Diversities in our States. —Under the differing written

constitutions and statutes of our States, there are considerable

diversities as to what the concluding part of an indictment must

contain.!

§ 66. At CommonLaw, —the following, not considering now
whether anything or what further is required in nuisance and

treason,^ is the form :
—

'

Against the peace [and dignity'] of the State [or Commonwealth, or

United States of America *].

On Statute. —Where the indictment is on a statute, the con-

clusion is —
Against the peace [&c., as above], and contrary to the form of the

statute [or statutes ^] in such case made and proyided."

Constitutional Forms. —If the constitution prescribes a form of

conclusion, the pleader should carefully copy its words.^

§ 67. Every Count. —Except where a statute permits otherwise,

this conclusion must be attached to each several count.**

§ 68. The Information —has, to every count, the same conclu-

sion as the indictment ; ® to which is added, not necessarily ,i*' but

in proper cases, and not to each count, but to the entire informa-

tion, a —
^ As to the whole question, see Crim. ler, 9 Cal. 234 ; Cross v. People, 47 HI. 152

;

Proced. I. § 647-652 a. Coggins v. The State, 7 Port 263 ; The
2 lb. I. § 647 ; II. § 863, 864, 897, State v. Click, 2 Ala. 26.

1034. 1 Crim. Proced. I. § 650-652 a.

3 Unnecessary at common law, 2 Hale 8 ib. § 429, 648.

P. C. 188 ; but, in some of our States, made ^ lb. § 146, 652 a ; 2 Chit. Crim. Law,
necessary by the constitution. Crim. Pro- 6; Archb. Crim. PI. & Ev. 19th ed. 117;

ced. I. § 650, 651 ; Cox v. The State, 8 The State v. Smith, 13 Kan. 274 ; Corn-

Texas Ap. 254; Calvert v. The State, 8 mouwealth v. Stockley, 10 Leigh, 678;

Texas Ap. 538; The State o. Parker, 81 Commonwealth v. Feely, 2 Va. Cas. 1.

N. C. 531. lO Sneed v. People, 38 Mich. 248. I have
* 2 Chit. Crim. Law, 3-6 ; Archb. Crim. not before me authorities to justify a more

PI. & Ev. 19th ed. 71 ; Bex v. Boucher, exact statement. All the English forms

Trem. P. C. 150, 151. which I have observed, and a part of the

^ As to when the word should be in the American ones, have the prayer for pro-

singular and when in the plural, see Crim. cess. I cannot see, in reason, why process,

Proced. I. § 605-607. which issues on motion upon an indict-

* Some variations from this form, and ment, may not be awarded in the same

abridgments of it, do not render the con- way upon an information. And, especially,

elusion ill. lb. § 602-604 ; Whiting v. if the defendant is in custody awaiting the

The State, 14 Conn. 487 ; People v. Wink- criminal proceeding, or on bail awaiting it,
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§ 69. Prayer for Process. —There is no precise form of Words
for it, but it may be, following in substance the English

forms :
—

Whereupon the said attorney-general [or district attorney] prays the

consideration of the court here in the premises, and that due process of

law may be awarded against him the said [defendant] in this behalf, to

make him answer to the said State [_or Commonwealth, or People of the

said State] touching and concerning the premises aforesaid.'

IV. The Indorsements.

§ 70. In General —Elsewhere. —Under the differing legisla-

tion of our various States, there has ceased to be any uniformity

in the indorsements required upon the indictment. The leading

ones are explained in " Criminal Procedure." ^ There are stat-

utes, in some of the States, providing for others.^

§ 71. Printing. —The prosecuting ofl&cer should consider care-

fully what ones are necessary in his State, and their forms, and
have all printed* upon his blanks. As to —

§ 72. The Method. —There is no particular place upon the

blank where the indorsements must, as of law, appear. If the

names of the witnesses are required, ample space for them should

be provided ; and it will not be incorrect to let them follow, on

the indictment, the printed word " Witnesses." As to the short

indorsements, it will be specially convenient to put them upon
the back, after the paper is folded and ready for the files of the

court. A form for them employed in one of the districts of New
York is given on the next page as suggestive. In the blank

from which it was copied, the district attorney's name is printed,

instead of leaving a space for it to be written. But in those

States in which he is required to sign the indictment, no reason

occurs to the writer why he may not write his name here, as

such signing. Where a prosecutor's name is required to be

indorsed, or any other short indorsement is provided for by

why pray for process which is neither " Crim. Proced. I. § 690-704.

needed nor expected? ' The State u. Smouse, 50 Iowa, 43;
1 Archb. Crim. PI. & Ev. 19th ed. 117

;
The State v. Harris, 12 Nev. 414.

Crim. Proced. I. § 146 and note; 1 Chit. * Ante, § 51.

Crim. Law, 846, 847 ; 2 lb. 6.
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statute, the officer who prepares the blanks can find a place and

method for it on the back.

COUNTYOF ALBANY.

Court of

THE PE O PL E

against

Indictment: MAYHEM.

District Attorney.

A TBTTE BILL.

Foreman.

Filed day of 188

Arraigned day of 188

Plead Guilty.

Tried day of 188
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CHAPTERVI.

ALLEGATIONS IN THE BODY OP THE INDICTMENT COMMONTO
ALL THE OEEENCES.

§ 73. Introduction.

74-77. Nameand Addition of Defendant.

78, 79. Names of Third Persons.

80-90. Time and Place.

§ 73. How Chapter divided. —Weshall consider, I. The, Name
and Addition of the Defendant ; II. The Names of Third Per-

sons ; III. The Allegations of Time and Place.

I. The Name and Addition of the Defendant.

§ 74. United. —Though the Statute of Additions is not gen-

erally in force in our States,^ or legislation has rendered harmless

the non-observance of its forms, the pleader may like to see how
the allegation under it should be ; namely, —

John Jones, late of Chicago in the county of Cook, laborer ;
'^ —

Or,-
John Jones, late of Chicago in the county of Cook, laborer, otherwise

called Billy Thompson [late of said Chicago, laborer] ;
* —

Or,-
John Jones [&c. as above], and Jacob Roper, late of said Chicago, clerk,

and Jane Roper, wife of said Jacob ;
* —

Or, where the indictment is against a married woman alone,

—

1 Crim. Proced. I. § 672-674. quired. Crim. Proced. I. § 681 ; 1 Chit.

2 1 Chit. Crim. Law, 176 ; 2 lb. 1. Crim. Law, 210, 211 ; 2 lb. 2.

8 The words in brackets are not re- * 1 Chit. Crim. Law, 210, 211 ; 2 lb.

2,3.
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Jane Roper, wife of Jacob Eoper, of Chicago, in the county of Cook,

clerk [the husband's addition].'

§75. "Late of," &o. —The expression "late of," adding the

place of the commission of the offence instead of the actual domi-

oil, is sufficient in law, it is convenient, and it is nearly universal

in practice both in England and in our States.^

§ 76. Name, if known —(Corporation). —How the name is al-

leged when known we have just seen.^ It should be the entire

Christian and surname, and not the surname and the initial letter

of the Christian name ; * with the exception, it would appeaa-;

that the initials will suffice where the party has become com-

monly known by them.^ How the name of a corporation is to be

alleged when indicted we saw in another connection.^ Now, —
§ 77. Nameunknown. —If the name of the defendant is un-

known, one practical method is to indict him by a wrong name ;

and he cannot avail himself of the defect without disclosing, in

advance of his plea to the merits, a name to which he cannot

avoid answering.' But ordinarily this is not necessary, and the

allegation may be, for example, —
One Montgomery, &c. whose given name is to the jurors un-

known ;
* —

Or,-
One whose surname is Montgomery, and the initial of hig. Christian

name is C, but further it is to the jurors unknown ; ' —
Or,-
A man who was personally brought before the jurors by the keeper of

the prison, and refused to disck)se to them his name, and his name is to

them unknown ; " —
Or,-
1 2 lb. 2 ; Lasington's Case, Cro. Eliz. 1 Har. & W. 672 ; Anderson v. Baker, 3

750; 2 Hawk. P. C. c. 23, § 124. See Bex Dowl. P. C. 107.

V. Hurrell, Eyan & Moody N. P. 296. ^ critn. Proced. I. § 685, 686.

2 I Chit. Crim. Law, 209, 210 ; United « lb. § 682. And see post, § 79.

States V. Wilcox, 4 Blatch. 385 ; The State ' lb. § 675 a, 677, 756, 791-793
J

Plum-

V. Medbury, 3 E. I. 138 ; Ivey v. The State, ley v. The State, 8 Texas Ap. 529 ; Alford

12 Ala. 276; Buckland v. Commonwealth, v. The State, 8 Texas Ap. 545.

8 Leigh, 732 ; The State w. Mulhisen, 69 » Harris v. The State, 2 Texas Ap. 102,

Ind. 145 ; Cowley v. People, 21 Hun, 415

;

106. And see Jones v. The State, 63 Ala.

Myers v. People, 26 111. 173. 27.

3 Ante, § 74. 9 And compare with Crim. Proced. L
« Masters v. Carter, 4 Dowl. P. C> 577, § 678, 685.

M Crim. Proced. I. § 676.
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A woman of medium height and weight, dark features, black hair, and a
scar on the left cheek, whose name is to the jurors unknown.'

II. The Names of Third Persons.

§ 78. Additions —are not required to the names of third per-

sons,^ except where they constitute an element in the offence.

Nor, in general, are they commonly given ; though, quite appro-

priately, in special circumstances they are, even where not

strictly required.

§ 79. Names. —Whenand what names of third persons should

be averred is explained in other connections.^ The forms of aver-

ment may be such as —
Edward Ferguson \or Edward Ferguson, clerk].*

Edward Ferguson, Jacob Jones, and John Hubbard. \_Not Ferguson,

Jones, & Co.^]

Edward Ferguson, Administrator of the estate of the late Richard

Hopkinsj deceased. \_Not Richard Hopkins, unless he was living when the

offence was committed.^ But it is proper to say],

—

The body of Richard Hopkins, then lately deceased.''

A certain person whose name is to the jurors unknown.'

An adult male white person whose name is to the jurors unknown.'

A certain male child then recently born of the said Jane, and not

named.'"'

The Farmers' and Mechanics' National Bank of Buffalo [a corporation.

Or a corporation called, &c.]."

III. The Allegations of Time and Place.

§ 80. United. —In ordinary cases, the time and place are alleged

as follows :
—

1 And see, further, lb. § 676-680 ; Jus- ' Crim. Proced. II. § 723.

tiee V. The State, 17 Ind. 56; Alford o. « Crim. Proced. II. § 725. And see 3

The State, 8 Texas Ap. 545 ; Harwood v. Chit. Crim. Law, 964.

Siphers, 70 Maine, 464. ' 2 Chit. Crim. Law, 36 ; People v.

2 Crim. Proced. II. § 506, 718; 1 Chit. Graves, 5 Parker C. C. 134.

Crim. Law, 211. * Archb. Crim. PI. & Ev. 19th ed. 49;
8 For example, Crim. Proced. I. § 104, Crim. Proced. II. § 507 ;

Edmonds v. The

495, 546-552, 571-573, 581 ; II. § 62, 107, State, 34 Ark. 720.

137-139, 492, 493, 506-511, 718-726, <843, 9 Rye v. The State, 8 Texas Ap. 153.

890, 1006 ;. Stat. Crimes, § 335, 428, 443, •» Crim. Proced. II. § 510.

457, 602, 603, 644, 672, 673, 894, 923, 944, " On principle, and, it is believed, on

1037 1120. tli6 authorities, which still are somewhat

* 2 Chit Crim. Law, 21 et seq. indistinct and contradictory, it is sufficient
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On the tenth day of June, in the year of our Lord one thousand eight

hundred and eighty-three,^ at ^ [the Sfth ward of the city of '] New York,

in the county of New York^ [or, in some of our States, at the county of

, naming it, and not specifying the iown.^~\

§ 81. Time in Continuing Ofiences. —If the offence, though in

its nature continuing, admits of being perpetrated on a single

day, and so the pleader may charge it either way at his election,^

the writer deems it to be ordinarily the better practice to aver

simply one day ; unless a judgment of abatement is sought, and
then only the continuing form will suffice. If alleged as on one

day, the proofs may still be that it was continuing ; that is, com-
mitted on any number of other days, the same as under the

other form of allegation.'^ There is an exceptional doctrine to

the contrary in Massachusetts ; in which'State, therefore, what is

thus advised would not be practicable.^ But however the prac-

titioner may regard this suggestion, —
§ 82. Never to be employed. —The following form, not un-

frequently found in the books, and in most circumstances not

rendering the indictment bad, either because the uncertain days

may be rejected as surplusage,* or because the courts do not

deem it necessary to compel absolute accuracy, is not fit for prac-

tical use, so long as the language provides what is better : —
to state correctly the name of the corpora- Texas Ap. 610 ; The State v. Bo.wen, 16

tion (which is an artificial person, Crim. Kan. 475 ; Wilkinson v. The State, 10

Law, I. § 417), the same as in designating Ind. 372 ; The State v. Mulhisen, 69 Ind.

a natural person, without adding the matter 145 ; The State v. Roper, 1 Dev. & Bat.

here given in brackets. Crim. Proced. I. 208 ; Woody v. The State, 32 Ga. 595

;

§ 682 and notes ; II. § 445, 455, 456 ; Mc- Davis v. The State, 33 Ga. 98 ; Steerman
Carney v. People, 83 N. Y. 408, 410, 411

;

v. The State, 10 Misso. 503 ; Norris v. The
Noakes v. People, 25 N. Y. 380; Murphy State, 25 Ohio State, 217 ; Henry v. The
V. The State, 36 Ohio State, 628 ; Burke v. State, 35 Ohio State, 128 ; Davis v. Cora-

The State, 34 Ohio State, 79. monwealth, 13 Bush, 318; Williams r. The
1 Crim. Proced. I. § 389. State, 42 Missis. 328 ; Ncwcomb v. The
2 It is immaterial whether the word State, 37 Missis. 383.

here is "at" or "in." lb. § 378. « For example, Stat. Crimes, § 697, 703,
3 Quinlan v. People, 6 Parker C. C. 9 ; 722, 734, 979.

People V. Holmes, 6 Parker C. C. 25. Not ' dim. Proced. I. § 392, 393, 397 ;

used, except in a few cities such as New Cowley v. People, 83 N. Y. 464, 472, 8
York and Albany. Abb. New Cas. 1 ; The State v. Haley, 52

* People V. Casey, 72 N. Y. 393 ; Bacci- Vt. 476.
galupo 0. Commonwealth, 33 Giat. 807; 8 Crim. Proced. I. § 402; Common-
McDermott v. People, 5 Parker C. C. 102

;

wealth v. Foley, 99 Mass. 499 ; Common-
People V. Sully, 5 Parker C. C. 142. wealth v. Robinson, 126 Mass. 259; Com-

5 Crim. Proced. I. § 370 ; The State v. monwealth v. Elwell, 1 Gray, 463.
Martin, 34 Ark. 340 ; Lowe v. The State, 9 Crim. Proced. I. § 388; Cook v. The
4 Texas Ap. 34; Holoman v. The State, 2 State, 11 Ga. 53.

36



CHAP. VI.] BODYOP INDICTMENT. § 84

On the tenth day of March, in the year of our Lord one thousand eight

hundred and eighty-three, and on divers other days and times between that

day and the day of the [taking of this inquisition, or] finding of this indict-

ment.''

§83. Proper Forms. —The pleader can select between the
following, with or without slight variations, according to his taste

and the nature of the particular case : —
On the tenth day of June, in the year of our Lord one thousand eight

hundred and eighty-three, and thence continually until [the fourteenth

day of August, in the same year, or, what is best in most cases'] the day of

the finding of this indictment.'^

On [&c. specifying a day, as above], and on [each day from then until

the finding of this indictment,' or] all the other days since, and up to the

finding of this indictment.*

§ 84. " Then and There." —The common rule being that repeti-

tions of time and place may be made by "then and there,"" we
have not many authorities to the question whether the same will

suffice after the allegations in the last two forms. That it will,

after the former of them, is reasonably plain ; ^ because there is

one unbroken period, and the word " then ' may as well indicate

it where it exceeds twenty-four hours as where it does not. On
the other hand, if two separate days have been mentioned, " then "

can refer to only one ; and, when it is uncertain to which one, the

averment will be bad.^ But is the second of the above forms to

be interpreted as denoting separate days? Probably not; be-

1 Crim. Proced. I. § 395 ; 2 Chit. Crim. Law, 48 ; 3 lb. 577, 580, 583, 618 ; Common-
Law, 39, 40, 47; Commonwealth v. Gal- wealth v. Kendall, 12 Cash. 414; Com-
lagher, I Allen, 592 ; Barth o. The State, monwealth v. Belding, 13 Met. 10. Piac-

18 Conn. 432 ; The State o. Thomas, 50 tically, in a strictly continuing offence, and
Ind. 292; The State w. Stogsdale, 67 Misso. especially where an order for the abate-

630 ; The State v. Prescott, 33 N. H. 212

;

ment of a nuisance set out was to be asked.

The State v. Boling, 2 Humph. 414 ; Smith I should adopt this form, rejecting the

V. Commonwealth, 6 B. Monr. 21 ; Com- words in brackets. And I see no reason

monwealth v. Ashley, 2 Gray, 356 ; Com- why another form should be preferred in

monwealth v. Sullivan, 5 Allen, 511 ; The any case of a continuing offence.

State V. Tracey, 12 R. I. 216 ; Rex v. Eus- ^ The State v. Odell, 42 Iowa, 75 ; The
sell, 6 East, 427 ; United States v. Lums- State v. Allen, 32 Iowa, 248.

den, 1 Bond, 5 ; The State v. Collins, 48 * The State v. Freeman, 27 Iowa, 333.

Maine, 217. A similar form, but worse, is. And see Commonwealth i/. Walton, 11

" on, &c., and on divers other days as well Allen, 238 ; The State u. Way, 5 Neb.

before as after that day." 2 Chit. Crim. 283.

Law, 68, 69, 73 ; Commonwealth v. McClan- 5 Crim. Proced. I. § 407 et seq.

ahan, 2 Met. Ky. 8; The State u. Spurbeck, ^ Commonwealth v. Wood, 4 Gray, 11.

44 Iowa, 667. ' 2 Hale P. C. 178; 1 Chit. Crim. Law,
2 Crim. Proced. L § 394; 2 Chit. Crim. 218.
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cause each day consists of a full twenty-four hours, and so this

form also discloses no break. Still, there are various ways of

avoiding the objection. In an indictment with no other specifi-

cations of time, the following will be plainly adequate :
—

During the time [^or times] aforesaid.^

§85. Day of Week—(Sunday). —Most of the indictments

wherein the day of the week must be alleged^ are, upon statutes,

for violations of the Sabbath, Sunday, or Lord's Day, as the

expression may be. It is practically best to employ the statutory

term. And, where it is immaterial during what part of the

twenty-four hours the act is done, the form may be, —
On [&c. as in ordinary cases,^'\ being Sunday [or being the Sabbath, or

being the Lord's Day, or being the Lord's l5ay commonly called Sunday,

or being the first day of the week commonly called Sunday].^

§ 86. Hour of Day of Week. —If the hour, as well as the day
of the week, or otherwise the part of the day, is also material,^

the expression will likewise preserve the statutory terms. It

may, for example, be :
—

On the fourteenth day of July, in the year of our Lord one thousand

eight hundred and eighty-three, being Saturday, and after the hour of six

o'clock in the afternoon of said day * [or being the Lord's Day, and between
the midnight preceding and the midnight succeeding the said day.']

Or, there may be circumstances in which the allegation sup-
plementing that of the day of the week should be,

—

During the time of divine worship.'

§ 87. Night. —If —as, for example, in burglary —the crime,
or the degree of it for which a special punishment is sought to

be inflicted, can be perpetrated only in the night, the indictment
must lay it as in the night of the day.^ And it is practically the

1 3 Chit. Crim. Law, 577. And see lb. Railroad, 15 W. Ya. 362 ; Bridges u. The
664-667. State, 37 Ark. 224; Reg. v. Cleworth, 4

2 Crim. Proced. I. § 399. B. & S. 927 ; Commonwealth v. Crowther,
8 Ante, §80. 117 Mass. 116.
* 2 Chit. Crim. Law, 21, 25, and note; 5 Crim. Proced. I. § 399.

3 lb. 672; The State u. Parnell, 16 Ark. 6 Commonwealth v. Colton, 8 Gray,
506 ; Eitel v. The State, 33 Ind. 201 ; Car- 488.
yer v. The State, 69 Ind. 61 ; Albrecht v. "< Commonwealth v. Wright, 12 Allen,
The State, 8 Texas Ap. 313; Archer v. 187.
The State, 10 Texas Ap. 482 ; The State v. 8 2 Chit. Crim. Law, 27, 28.
Meyer, 1 Speers, 305; The State v. Helgen, 9 Crim. Proced. I. § 399 ; 2 lb. § 131

;

1 Speers, 310 ; The State v. Baltimore, &c. Hall v. People, 43 Mich. 417.
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safer way, and in some eircumstances necessary, to add the hour,
which may be, and commonly is, preceded by the word "about."i

Thus,—

On the first day of June, in the year of our Lord one thousand eight

hundred and eighty-three, about the hour of one in the night thereof.^

§ 88. Negativing Limitations Bar —When the offence appears,

prima facie, to be barred by the Statute of Limitations,^ and it

is desirable to negative the bar,^ the matter should be alleged

in accordance with the statutory terms. There are various

methods ; as, for example, follow the setting out of the offence

in the ordinary way by —
After the commission of the said offence, as aforesaid, the said A [one

of the defendants] was absent from the State for the period of five months,

to wit, from, &c. to &e. ; and the said B [another defendant] concealed

himself from the aforesaid time of its commission for the space of two
years until, &c. [but keeping within the terms of the particular statutory

exception.]'

Or, while the dates show no bar, if the pleader desires to fore-

stall suspicion thereof, though unnecessarily, he may set forth

the time of the offence as follows :
—

On [&c. laying the time in the ordinary way], the same being within

ten days next before the [presenting of this complaiift, or^ finding of this

indictment.'

§ 89. On High Seas and Abroad. —There are various distinc-

tions as to what will give jurisdiction to the courts of the United
States over offences committed on the high seas and elsewhere
outside of our territorial limits.' And the rule for the indictment
is, that it must lay the place and the crime in a way to make the

1 Crim. Proced. II. § 131-133 a. Wis. 217 ; The State v. Jones, 10 Iowa,
2 3 Chit. Crim.^ Law, 1117 ; The State 206 ; The State v. Hayden, 45 Iowa, 11.

V. Clark, 42 Vt. 629 ; The State v. Jordan, " Stat. Crimes, § 257-267.
75 N. C. 27 ; Lyons v. People, 68 III. 271

;

» Crim. Proced. I. § 405 ; Stat. Crimes,
Commonwealth v. Taylor, 5 Binn. 277

; § 264.

Eex V. Jones, 1 Leach, 4th ed. 537 ; Rex v. ^ Ulmer u. The State, 14 Ind. 52 ; Stat.

Compton, 7 Car. & P. 139 ; Eex v. Turner, Crimes, § 261 b, 261 c ; The State v. Meyers,
6 Howell St. Tr. 565 ; Johnson v. Com- 68 Misso. 266 ; Hansford u. The State, 54
monwealth, 29 Grat. 796 ; The State v. Ga. 55.

Bartlett, 55 Maine, 200 ; Edwards v. The « Eeg. v. Cleworth, 4 B. & S. 927.

State, 62 Ind. 34 ; Bradlfey v. The State, 7 See, in connection with the statutes,

32 Ark. 704; Hamilton v. The State, 11 Crim. Law, I. § 109-123, 136-144, 182-186,

Texas Ap. 116 ; Hagar v. The State, 35 201, 202. And see post, § 879, note.

Ohio State, 268 ; Powell v. The State, 52
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jurisdiction, equally with the wrongful act itself, prima fade
appear.' Every allegation should conform to the combined law

and facts of the individual case ; for example, the following,

when thus conforming, is correct :
—

Upon the high seas, out of the jurisdiction of any particular State, in

and on board a certain ship or vessel of the United States [the name
whereof is to the jurors unknown, or^ named the Mary Ann.^

§ 90. Other Special Places. —When, in Other cases, a special

locality is an element in the offence, it must be alleged. The
occasions for the application of this rule are various, but at-

tended by no such difficulties as to require forms to be given

here.^

1 Grim. Proced. I. § 45 et seq., 325, 364-
376, 381, 384.

^ United States v. Holmes, 5 Wheat.
412; United States v. Moultou, 5 Mason,
537 ; United States v. Palmer, 3 Wheat.
610 ; United States v. Plumer, 3 Clif. 28

;

Keg. V. Keyn, 13 Cox C. C. 403 ; Reg. v.

Serva, 2 Car. & K. 53, 1 Cox C. C. 292

;

Keg. V. Menham, I Post. & F. 369 ; Kex v.

Hindmarsh, 2 Leach, 4th ed. 569 ; Rex v.

Amarro, Russ.^ & Ry. 286 ; Rex v. Kidd,
14 Howell St. Tr. 123, 130. Committed
in a Foreign Country, —see Reg. v.

Sawyer, 2 Car. & K. 101.

40

8 Harris v. The State, 50 Ala. 127;

United States v. Jackson, 4 Cranch C. C.

483 ; The State v. Raster, 35 Iowa, 221

;

Rex V. Pedly, 1 A. & E. 822 ; Rex v.

White, 1 Bur. 333 ; Rex v. Brooks, Trem.
P. C. 195 ; Reg. v. Mutters, Leigh & C. 491,

10 Cox C. C. 6 ; The State v. Hazle, 20

Ark. 156 ; Commonwealth v. Haynes, 2

Gray, 72 ; Commonwealth v. Goodnow, 117

Mass. 114; Commonwealth v. Wentworth,
Brightly, 318; Commonwealth v. Waters,

11 Gray, 81. Place, in State, under
Jurisdiction of United States, —United

States V. Paul, 6 Pet. 141.



CHAP. VII.] ALLEGATION OP PREVIOUS OFFENCE.

CHAPTERVII.

THE ALLEGATION OF A PBEVIOTJS OFFENCE RENDERINGTHE
PRESENTMOREHEAVILY PUNISHABLE.

§ 91. In General. —As seen elsewhere, the statutes making a

second or third offence punishable more heavily than the first

are in terms quite diverse. Each practitioner, therefore, should

specially note and follow what is enacted in his own State. But.

in every State the prior offence or conviction must in some
form be alleged ; for it is a fact indispensable to the heavier

punishment to be inflicted.^ Now, —
§ 92. Prior Conviction. —If, by the terms of the statute, or by

its interpreted meaning,^ there must be a conviction of the prior

offence, either with or without sentence thereon,^ before the

second is committed, or before the prosecution therefor is begun,

the fact to be alleged is, it is perceived, not in pais, but of judicial

record. So that we are confronted with the question, which will

several times arise in this volume, and upon which the authorities

appear to be a little confused and uncertain, —
§ 93. How is a Record Tact to be Alleged? —On a question

like this, the rules in criminal and civil causes are the same.* In

early times, in both, pleaders commonly set out record facts in

#fche plethoric terms of the extended record ; ^ and so, in practice,

they often do still, even where it is certain that so great fulness

is not required. But some of the old cases have been overruled

;

and at present, and for a long time past, the prevailing doctrine

in our States and in England has been and is, that a record fact

1 Grim. Law, I. §959-965; Stat. Crimes, = Stat. Crimes, § 348; Crim. Law, L
§ 981, 1044 a; Commonwealth v. Harring- § 963.

ton, 130 Mass. 35 ; Johnson v. People, 55 ^ Crim. Proced. I. § 320, 321, 323,

N. Y. 512 ; Larney u. Cleveland, 34 Ohio 325.

State, 599. * Crim. Proced. 11. § 906 ; Pitt v. Knight,

2 Stat Crimes, § 240 ; 1 Hale P. C. 685, 1 Saund. 86.

686 ; ante, § 32.
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is not distinguishable from any other ; and, like one resting in

oral proofs, it may be alleged in any apt phrase which, in a man-
ner not creating a variance,^ fully covers the law relied on, and

gives the other party adequate information of what he is to

answer ; rejecting such collateral and related facts as, by reason

of their connection with those alleged, are indispensable parts of

the evidence.^ For example, a declaration in debt on a judg-

ment may simply aver that, at a term and court named, the

plaintiff, by the judgment for by the consideration] of the said

court, recovered against the defendant a sum specified, &c., for,

&c. without any full setting out of the record.^ So, in a suit for

malicious prosecution, the record of the proceeding complained
of and its termination may be similarly described in brief.*

Where the record is of a court of inferior jurisdiction, the allega-

tions must also show the jurisdiction ; but on the question of the

form and extent of them the authorities are discordant.^ Of
course, within this doctrine, there may be circumstances in which

1 Ducommun v. Hysinger, 14 111. 249;
Noyes v. Newmarch, 1 Allen, 51 ; Gulick
V. Loder, 2 Green, N. J. 572 ; Hunt v.

Middlesworth, 44 Mich. 448; Weber v.

Flckey, 52 Md. 500.

2 Saund. 6th ed. by Wms. 91 a, note,

and the cases there cited
; I Chit. PI, 370

;

2 lb. 482 et seq. ; Grim. Proced. II. § 346,

888, 897, 902, 904, 905, 911, 941, 943, 945,

1051; Rex v. Brooks, Trem. P. C. 175;
Chittenden v. Catlin, 2 D. Chip. 22 ; Bliz-

ard V. Kelly, 2 B. & C. 283 ; Walker v.

Play, 22 Ark. 103 ; Hamilton v. Lyman, 9

Mass. 14,,17 ; Leland v. Kingsbury, 24 Pick.

315 ; Peebles v. Kittle, 2 Johns. 363 ; La-
throp V. Stuart, 5 McLean, 167.

8 7 Went. PI. 79 et seq, ; 1 Chit. PI. 370,

371 ; Caldwell v. Richards, 2 Bibb, 331

;

Central Bank v. Veasey, 14 Ark. 671.

< 8 Went. PI. 316; 2 Chit. PI. 607;
Peppet V. Hearn, 5 B. & Aid. 634 ; Gregory
V. Derby, 8 Car. & P. 749; Leigh v. Webb,
3 Esp. 165

J
Hughes v. Ros.s, 1 Stew. & P.

258; Bacon v. Towne, 4 Cush. 217 ; Mills

V. McCoy, 4 Cow. 406 ; Richards v. Foulks,

3 Ohio, 66 ; Johnson v. Browning, 6 Mod.
216.

5 Richardson v. Hickman, 22 Ind. 244

;

Reeves v. Townsend, 2 Zab. 396 ; Van Etten
V. Hurst, 6 Hill, N. Y. 311 ; People v. Wes-
ton, 4 Parker C. C. 226 ; Dakin v. Hudson,
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6 Cow. 221 ; Bowmanv. Russ, 6 Cow. 234;
Holden v. Scanlin, 30 Vt. 177; Roys v.

Lull, 9 Wis. 324 ; Currie v. Henry, 2 Johns.
433 ; Moseley v. White, 1 Port. 410 ; Beans v.

Emanuelli, 36 Cal. 117; Wormer v. Smith,
2 Ind. 235; Rowley v. Howard, 23 Cal.

401. In 1 Saund. Wms. ed. 91 a, notes,

the English doctrine is stated thus; "In
pleading the judgments even of inferior

courts, whether of record or not, it is now
held not to be necessary to set out the
cause of action, or that the defendant be-
came indebted within the jurisdiction of
the court ; but it is sufficient to say that,

at a certain court, &c. held at, &c. A. B.
levied his certain plaint against C. D. in a
certain plea of trespass on the case or debt,

&c. (as the case may be), for a cause of
action arising within the jurisdiction of the
court, and thereupon such proceedings
were had that afterwards, &c. it was con-
sidered by the said court that the said

A. B. should recover against the said, &c."
Referring to Rowland v. Veale, Cowp. 18,

which also was recognized in Belk ?;.

Broadbent, 3 T. R. 183, 185. This is the
doctrine of a part of the American courts

;

and it is submitted that, in reason, no fur-

ther allegation of jurisdictional facts should
be required.
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ithe exact words of 3, judicial recprd must be set out, just as there

are in which oral words must be. An illustration of the latter

is the action for slander ;
^ of the former, the plea of former

acquittal or conviction.^ Hereupon —
§ 94. Prior Conviction, again. —Some appear to have deemed

that a prior conviction for one offence, when charged in an indict-

ment as ground for a heavier punishment of a subsequent one,

must be set out in the same full and exact way as a former con-

viction of the same offence when pleaded in bar of a second

indictment for it. On this idea rests the form next to be given.

In any view, the jurisdiction of the convicting tribunal ought, if

an inferior one, to be duly averred.^ And there is doubtless no
better practical method of doing this than by setting out what-

ever caption the prior record necessarily contains.* Where,
besides the verdict or other conviction, the sentence is made
also by law necessary to the heavier punishment, it must be

averred. And so must anything else which the statute renders

thus material.^ The following, to be varied with the varying

laws proceeded on, will suffice for illustration :
—

The jurors [&c. ante, § 58], that heretofore, to wit, at a Court of Gen-

eral Sessions of the Peace holden in the city of New York, in and for the

city and county of New York, on the sixth day of July in the year of our

Lord one thousand eight hundred and fifty-three, before Welcome R.

Beebe, Esquire, city judge and justice of the said court assigned to keep

the peace of the said city and county of New York, A [ante, § 74], by

the name and description of B [ante, § 74], was in due form of law tried

and convicted of forgery upon a certain indictment then and there depend-

ing against the said A, by the name and description aforesaid ; for that he,

on [&c. setting out the entire former indictment] ; and therefore it was

considered by the said court then, that the said A, otherwise called B^

should be imprisoned in the State prison for the terra of eight years, as by

the record thereof doth more fully appear. And the jurors aforesaid, now

here sworn upon their oath aforesaid, do further present, that the said A,

otherwise called B, having been so convicted of forgery, and having been

duly discharged and remitted of such judgment and conviction, afterward,

1 Gutsole V. Mathers, 1 M. & W. 495, 2 Crim. Proced. I. § 808, 810, 814-816.

and the eases there referred to ; Wormouth ^ Ante, § 93 ; Crim. Law, L § 962.

». Cramer, 3 Wend. 394 ; Taylor v. Moran, Query whether the dicta in People v. Pow-

4 Met. Ky. 127 ; Watson v. Musick, 2 Misso. ers, 2 Seld. 50, do not go too far.

29 ; Parsons v. Bellows, 6 N. H. 289 ; Bas- * Ante, § 53-56.

sett V. Spofford, 11 N. H. 127. The rule « Stevens v. People, 1 HiU, N. Y. 261.

is somewhat different in Massachusetts.

Lee V. Kane, 6 Gray, 495.
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to wit, on [&c. proceeding to set out the second offence precisely as if

there had been no first].*

§ 95. Further as to which. —This particularity seems to have

been deemed necessary in New York ; and in England prior to

the enactment of 7 & 8 Geo. 4, c. 28, § 11, in the year 1827.^

In reason, the distinction under the common-law rules is as fol-

lows. The plea of autrefois acquit or autrefois convict should set

out accurately and fully the former indictment ; because the

identity of the two offences is the very gist of it, and such iden-

tity cannot otherwise be made duly to appear. But if a statute

simply declares a second conviction of forgery more heavily

punishable than the first, no question of identity arises, and it is

sufficient to allege the first in the briefest words which will ade-

quately inform the defendant of what he has to answer. Not so

was it under 5 Eliz. c. 14.^ That statute created certain specific

forgeries ; and, being silent as to others, left them punishable at

the common law.* Then, in § 7, it rendered more heavily penal

a forgery of the specified kind when committed by one who had
been before " convicted or condemned of any of the offences

aforesaid, by any of the ways and means aforesaid ;
" not, the

reader will note, convicted or condemned of any forgery, but
of any of the forgeries particularized. Thereupon Hale well

observes :
" The indictment for a second offence must recite

the record of the first conviction, that it may appear to he a con-

viction of such a forgery as is within the statute,"^ —a reason

which shows the like recital not to be necessary under statutes

in the terms common in our States. Let the following, therefore,

stand as an illustration of what is believed to be ordinarily suffi-

cient with us, when so the interpreted^ statute is covered : —
The jurors [&c. ante, § 58], that A [&c. ante, § 74], on, &c. at [&c.

ante, § 80], was, by the name of A, &c. of, &c. duly convicted before

Eichard Roe, a justice of the peace having then and there competent

1 This is the form in Cantor v. People, ^ See the places cited ante, § 94.

5 Parker C. C. 217. For other like forms, « Crim. Law, II. § 549-553.
see People v. Butler, 3 Cow. 347 ; Vincent * lb. § 521 ; 1 Hawk. P. C. Curw. ed.

V. People, 5 Parker C. C. 88, 15 Abb. Pr. p. 267 et seq.; Rex v. Ward, 2 Ld. Raym.
234; People v. Caesar, 1 Parker C. C. 645

;

1461, 2 Stra. 747 ; Newman's Case, 3 Leon.
Gibson v. People, 5 Hun, 542; Archb. 170.

Forms (Am. reprint of 1828), 143, 1 52, 264

;

'1 Hale P. C. 686.

and see p. 295, 296 ; Reg. v. Page, 2 Moody, 6 Ante, § 32, 92.

219, 9 Car. & P. 756.
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authority in the premises, of the crime of drunkenness committed by the
voluntary use of intoxicating liquor ;

^ and, after said conviction, he, the
said A, on, &c. at, &c. [proceeding to set out the second offence the same
as if there had been no other].''

§ 96. Simplified by Statute. —In some of our ^tates, and in

England, statutes have permitted or required modifications of

the common-law form. An English form under the later stat-

utes^ is the following : —
That A, &c. on, &c. [setting out the second offence in the ordinary way,

as though there had been no other. Then proceed] : And the jurors

aforesaid upon their oath aforesaid do further present, that heretofore and
before the commission of the felony hereinbefore charged, to wit, at [de-
scribing the court wherein was the first conviction], on [adding the date],

the said A was convicted of felony.*

§ 97. Information for Further Sentence. —When the proceeding
is by information, while the prisoner is undergoing his punish-

ment under the second conviction had without reference to the

first,'^ the form, if so the statutory terms are covered, may be as

follows :
—

Be it remembered [&c. as at ante, § 60], that at [&c. setting out the

court, the time, and the previous conviction and sentence, and the under-

^ By the statute upon which the form (see Hopkins v. Commonwealth, 3 Met. 460

;

here given is supposed to be drawn, "any Wilde v. Commonwealth, 2 Met. 408), if

person who shall be guilty of the crime of there has been one, is matter of defence,

drunkenness, by the voluntary use of any 1 Chit. PI. 371 ; 1 Saand. Wms. ed. 330,

intoxicating liquor, shall, for the first note ; Masterson v. Matthews, 60 Ala. 260

;

offence, be punished, &c., and, for any like Stroup v. Common^vealth, 1 Eob. Va. 754.

offence committed after the first conviction, And indictments, omitting these words,
shall be punished," &c. R. S. of Mass. have been sustained. Reg. v. Martin, 11

c. 130, § 18. Cox C. C. 343; Reg. v. Page, 2 Moody,
^ I have here, in some degree, followed 219, 9 Car. & P. 756 ; Reg. v. Clark, Dears,

the form in Commonwealth v. Miller, 8 198, 6 Cox C. C. 210, 3 Car. &K. 367. In
Gray, 484. See Stat. Crimes, § 981. And Reg. v. Christopher, Bell, 27, 8 Cox C. C.

see Davis Prec. 39 ; The State v. Gorham, 91, the conviction was quashed simply be-

65 Maine, 270; The State v. Dolan, 69 cause of a defect in the evidence. For
Maine, 573 ; The State v. Volmer, 6 Kan. further forms under the modern English

379. statutes, see 2 BumJust. 28th ed. Felony,
» Crim. Law, I. § 964. vi. ; Mat. Crim. Law, 483 &c. Nos. 161, 220,

< Archb. Crim. PI. & Ev. 19th ed. 1033. 225, 261 ; 6 Cox C. C. App. 6; Reg, v.

This form, in Archbold, proceeds further Martin, supra ; Reg. v. Christopher, supra

;

to say: "which said conviction is still in Reg. w. Garland, 11 Cox C. C. 224; Reg.
full force, strength, and effect, and not in v. Clark, supra ; Reg. v. Thomas, Law
the least reversed, annulled, or made void." Rep. 2 C. C. 141 , 13 Cox C. C. 52 ; Reg. v.

But plainly this allegation is not necessary; Fox, 10 Cox C. C. 502; Reg. r. Byrne, 4
for the indictment is required to set out Cox C. C. 248.

only a prima facie case, and the reversal ^ Crim. Law, I. § 959.
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going of the sentence if the statute renders it material]. And that after-

ward, at [&c. setting forth the second conviction and sentence in the same'

way^ ; in execution of which last-mentioned sentence the said [defendant]

is now confined in the State prison, at, &c. And, further, that [if by the
statute material], at the time of the finding and the trial of the indictment

whereon was rendered the last-mentioned conviction and sentence, it was
not known either to the grand jury or ^ to the attorney-general that the
said [defendant] had been before convicted and sentenced as aforesaid.

Wherefore the said attorney-general prays that the said [defendant] may
be brought before this honorable court, and receive the further sentence by
the statute in such case provided."

1 The conjunction here should be "or," 2 Boss's Case, 2 Pict 165; Common-
nol "and," within the rule stated Crim. wealth v. Mott, 21 Pick. 492.
Proced. I. § 591 ; Stat. Crimes, § 1043.
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CHAPTERVIII.

THE FOEMSOP ALLEGATION AGAINST THE EESPECTIVE PAK-
TICIPANTS IN ONE OFFENCE.

§ 98, 99. Introdnction.

100-112. The Attempt.

113-118. Principals and Accessories in Felony.

119-122. Like F'articipants in other Crimes.

123-127. Compounding.
128-130. Misprision.

§ 98. Scope of Chapter. —The " Diagram of Crime " in " Crimi-

nal Law " ^ will, at a glance, convey a better idea of the scope of

this chapter than a long explanation here would do. It appears

in the vertical and nearly vertical lines, disregarding the hori-

zontal. Beginning at the left hand and working to the right, —
§ 99. How Chapter divided. —We shall consider, I. The At-

tempt (represented by A B P) ; 11. The Principals of the two
Degrees and the two Accessories in Felony (represented by so

much of B F L N O P as pertains to felony) ; III. The like

Participants in other Crimes (represented by the rest of B F L
NOP); IV. Compounding (represented by F G K L)

;

V. Mispiision (represented by G H K).

I. The Attempt?

§ 100. In General and how Indictment. —An attempt consists

of the two elements of an intent to commit a substantive offence,

and a sufficient act done pursuant thereto yet falling short of the

consummation meant.' And whether the wrong intended is

treason, felony, or misdemeanor, the attempt is at the common
law misdemeanor ; but, in some of our States, there are statutes

1 Crim. Law, I. § 602. practice, and evidence, see Crim. Proced.

2 For the law of attempt, see Crim. II. § 71-97.

Law, I. § 723-772 a ; for the pleading, » Crim. Law, L § 727-729.
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making particular attempts felony .^ The indictment, therefore,

is required simply to set out, in due form, the specific intent,

and the act done pursuant thereto. The particulars of the sub-

stantive offence meant need not be given ; because, not having

been executed, there are no particulars.^ Where the attempt is

felony, the word " feloniously " should under the common-law
rules be inserted in the proper place ;

^ and, where the indictment

is on a statute, the statutory terms should be duly followed.*

But —
§ 101. Local Differences. —There are, on this subject, differ-

ences in our States, requiring the practitioner to acquaint him-
self with what is special to his own State. Thus, under the

common-law rules, a count for a substantive felony and another
for an attempt to commit it should not be inserted in one indict-

ment, because felony and misdemeanor cannot at common law be
joined ; but such joinder is permissible under the present English
statutes and those of many of our States.^ And, —

§ 102. Count for Attempt. —Wherever the joinder is permis-
sible, the pleader should take the precaution in all cases wherein
by any probability the occasion for it may arise, to add to the
counts for a substantive felony one for the attempt ; or otherwise
so to frame the allegations that there may be a conviction for the
latter should the proofs of the former come short of showing its

consummation. Now, —
§ 103. Conspiracy, —or some forms of it, may be properly

regarded as attempt." But our books do not treat of it under
this head ; so, passing it by, —

§ 104. Three Sorts. —There are, distinguishable as to the in-

dictment, three sorts of attempt. They are. First, Solicitations

;

Secondly, The doing of what is in itself indictable, meaning it

for a step in a heavier offence the consummation whereof fails

;

Thirdly, Acts in themselves less reprehensible, yet intended for

steps in a crime which is not completed."

§ 105. First. Solicitations:^ —
1 lb. § 772. 6 lb. I. § 445, 446, 450, 451 ; Crim.
2 Reg. V. Quail, 4 Tost. & F. 1076

;

Law, I. § 809.

Commonwealth v. Doherty, 10 Cush. 52; ' Crim. Law, II. § 191 et seq.

Crim. Proced. II. § 76, 87. 7 Crim. Proced. II. § 73 et seq.
' Crim. Proced. I. § 533-537. .8 lb. § 74-76.
* And see Crim. Proced. I. § 608-612

;

II. § 74-93.
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CHAP. VIII.] AGAINST RESPECTIVE PARTICIPANTS. § 107

Described. —One, by soliciting another to commit a crime,

does the full act which would cause him to be an accessory

before the fact in felony, or a principal in treason or misde-

meanor, should the other do it. If the latter declines, or en-

deavors and fails, the former is not thereby made innocent ; this

interruption of his plans simply renders it impossible he should

be held as a principal, or as an accessory before the fact, in a

substantive offence. His guilt has assumed the form of attempt.^

Hence —
§ 106. How the Indictment. —The solicitation, which in this

case is the act, is averred in the same or equivalent words ^ as in

the indictment against an accessory before the fact. The setting

out of the substantive offence intended may, as already explained,

be less minute than is required in a charge of such offence as

actually committed.^ There is no one model whereon the alle-

gations must necessarily be framed to be adequate ; but the fol-

lowing, for example, will be found simple and plain :
—

That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80], intending

to procure and cause [state the substantive offence meant], did then and

there * [feloniously, &c.* ] solicit and incite one X to [state what it was

that X was solicited to do] ; against the peace, &c. [ante, § 65-67].°

§ 107. Particular Offences. —Solicitations to particular offences

1 Crim. Law, I. General Introduction, Howell St. Tr. 359, 360 ; Reg. «. Calling-

xxxv-xxxvii, in the notes; § 675, 767- wood, 2 Ld. Eaym. 1116, 6 Mod. 288 ; Rex
768 d, 772 a. v. Higgins, 2 East, 5 ; Rex v. Petitt, Jebb,

2 Post, § 114-117. 151 ; Rex v. Fuller, 2 Leach, 4th ed. 790

;

' Ante, § 100. Reg. f. Welham, 1 Cox C. C. 192 ; Reg.
* These words "then and there" are v. Gregory, Law Rep. 1 C. C. 77, 10 Cox

quickly written and occupy but little space

;

C. C. 459 ; Reg. v. Ransford, 13 Cox C. C.

so I insert them for caution. Yet I do not 9, 11 Eng. Rep 363 ; Reg. v. Most, 7 Q. B.

think that, in this form of allegation, they D. 244, 14 Cox C. C. 583, 585 ; Reg. v.

are necessary, though a slight change in O'Callaghan, 14 Cox C. C. 499; Reg. v.

the form might render them so. Common- Clement, 26 U. C. Q. B. 297.

wealth V. Doherty, 10 Cush. 52; Crim. Maine. —The State t7. Ames, 64 Maine,
Proced. I. § 408, 413 ; II. § 57. 386.

' Say "feloniously" where the attempt Massachusetts. —Commonwealth v. Ja-
is felony. Ante, § 100. And, if the in- cobs, 9 Allen, 274.

dictment is on a statute, whether the at- Michigan. —People v. Thompson, 37
tempt is felony or misdemeanor, add the Mich. 118.

statutory adverbs, adjectives, and the like. New York. —People o. Bush, 4 Hill,

6 For forms, see 2 Chit. Crim. Law, N. Y. 133.

139, 480, 481, 482, 506, 542, 544; 3 lb. Pennsylvania. —Smith v. Common-
684, 693, 992, 993, 1129 ; Burn Just. At- wealth, 4 Smith, Pa. 209.

tempt ; 6 Went. PI. 385 ; Rex v. Devon- United States. —United States v. Lyles,
shire, Trem. P. C, 188; Eex v. Montague, 4 Cranch C. C. 469.
Tram. P. C. 209 ; Rex v. Goodman, 13
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will be considered under the titles of the offences them-

selves.

§ 108. Secondly. The doing of what is in itself indictable, mean-

ing it for a step in a Heavier Offence the consummation whereof

fails : —
Elsewhere. —The rules for the indictment under this head are

pretty fully stated in " Criminal Procedure." ^ And, in this

volume, under the titles of some of the minor offences, particu-

larly Assault and Battery, the form for alleging the intent to

commit a heavier crime will be given.

§ 109. How the Indictment. —The indictment is simple ; name-

ly, it sets out the lighter offence as though it was the only thing

complained of, and adds the intent to commit the heavier. The
following is an adequate formula :

—
That A, &c. [alleging the minor offence, with time and place, in the

same way as though it alone was being proceeded against,^ and continue]

with the intent then and there ' to [specifying the ulterior crime meant, as

already * explained] ; against the peace, &c. [ante, § 65-67]/

§ 110. Thirdly. Acts in themselves less reprehensible, yet in-

tended for steps in a Orime which is not completed .• ®—
The Indictment —under this head has the allegation, already

explained, of a specific intent to do the substantive wrong.

^

And it further sets out any act or acts toward it which, com-
bined with the intent, will prima facie make the transaction in-

dictable as an attempt.^ The law, as to what acts will suffice,

is a little uncertain and variable ; ^ and the obscurities and con-

1 Crim. Proced. II. § 77-85. 862, 1096 ; Eeg. v. Furguson, Dears. 427, 6
2 " Feloniously." —I think the com- Cox C. C. 454, 29 Eng. L. & Eq. 536 ; Reg.

mon-law rules, not ia force in all the States, v. Douglas, Car. & M. 193 ; Keg. v. Cramp,
make to this a single exception. Where 5 Q. B. D. 307, 14 Cox C. C. 401 ; Hen-
the minor offence is a misdemeanor, and shall's Case, 2 Lewin, 135 ; People v. Pettit,

the statute elevates it to a felony when 3 Johns. 511; Davis v. The State, 3 Har.

committed with the intent to inflict the & J. 154; People k. Girr, 53 Cal. 629 ; The
higher wrong, it should be alleged to have State v. Painter, 67 Misso. 84 ; Dickinson

been done feloniously; as, " Aii felom'ousli/ v. The State, 70 Ind. 247, 250; Common-
make an assault," not simply "did make wealth v. Nutter, 8 Grat. 699; Cole v. The
an assault." State, 10 Eng. 318 ; Harrison v. The State,

8 As to "then and there," see ante, § 106

;

2 Coldw. 232 ; Reg. ». Brown, 10 Q. B. D.

Commonwealth v. Doherty, 10 Cush. 52. 381.

* Ante, § 100, 106. 8 Crim. Proced. 11. | 86-93.

5 For forms, see the places mentioned ' Ante, § 100, 106, 109.

and referred to ante, § 111. I insert here, 8 Crim. Proced. II. § 86.

for convenience, a few particuJar references: ' Crim. Law, I. §724, 725, 737-766,

3 Chit. Crim. Law, 798, 807, 828, 829, 769.
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flicts extend equally, and perhaps further, into the form of the

indictment.^ .

§ 111. Formula. —There is no one formula for the indictment

which is indispensable. The following is simple, convenient,

and sufficient :
—

That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80] intending

to [state the substantive offence meant] did then and there ^ [feloniously,

&c.°] thrust his hand, &c. [proceeding to particularize, or otherwise show
what he did; and close as directed ante, § 106].

Or, the order of the averments may be reversed ; thus, —
That A, &c. on, &c. at, &c. did [say what], with the intent then and

there to, &c. [setting out what substantive offence was meant ; and close

as before directed].*

1 Crim. Proced. II. § 87-91.

2 " Then and there " probably not neces-

sary. See ante, § 106 and note, 109.

' See the note, ante, § 106.

* For forms, see Crim. Proced. II. § 87-

91; Stat. Crimes, § 752, 758 a; 2 Chit.

Crim. Law, 162, 169, 493; 3 lb. 696, 795,

796, 797, 798, 817, 846, 981, 984, 1050,

1131, 1132, 1133, 1134; 4 Went. PI. 58, 59,

60 ; 5 Cox C. C. App. 92 ; 6 lb. App. 45,

46, 61, 67, 68, 107, 108, 109; Rex v. Giles,

7 Howell St. Tr. 1129; Reg. v. Burgess,

Leigh & 0. 258, 9 Cox C. C. 247 ; Reg. v.

Collins, Leigh & C. 471, 9 Cox C. C. 497

;

Reg. V. Johnson, Leigh & C. 489, 10 Cox
C. C. 13 ; Rex v. Roberts, Dears. 539, 7

Cox C. C. 39, 33 Eng. L. & Eq. 553 ; Reg.

V. Garrett, Dears. 232, 22 Eng. L. & Eq.

607 ; Reg. ;;. Marsh, 1 Den. C. C. 505, 3

Cox C. C. 570; Reg. .;. Kealey, 2 Den. C.

C. 68, 70, 5 Cox C. C. 193 ; Rex v. Shan-

non, Jebb, 209 ; Reg. v. Henshaw, Leigh &
C. 444, 9 Cox C. C. 472 ; Sinclair's Case,

2 Lewin, 49 ; Rex v. Butler, 6 Car. & P.

368; Reg. v. Martin, 9 Car. & P. 215;

Beg. V. St. George, 9 Car. & P. 483 ; Reg.

V. Lewis, 9 Car. & P. 523 ; Reg. u. March,

1 Car. & K. 496 ; Reg. o. James, 1 Car. &
K. 530 ; Reg. v. Perry, 2 Cox C. C. 223

;

Eeg. V. Donovan, 4 Cox C. C. 399 ; Reg.

V. Jarman, 14 Cox C. C. Ill ; Reg. i>. Bur-

ton, 13 Cox C. C. 71, 13 Eng. Rep. 418.

Alabama. —The State v. Clarissa, 11

Ala. 57.

Arkansas. —SuUivant v. The State, 3

Eng. 400.

Connecticut. —The State v. Wilson, 30

Conn. 500.

Georgia. —Griffin v. The State, 26 Ga.

493 ; Black v. The State, 36 Ga. 447 ; Gib-

son V. The State, 38 Ga. 571.

Indiana. —McMillen <:. The State, 60

Ind. 216.

Massachusetts. —Commonwealth v. Har-

ney, 10 Met. 422 ; Commonwealth v. Flynn,

3 Cush. 529 ; Commonwealth v. McDon-
ald, 5 Cush. 365 ; Commonwealth v. Gala-

van, 9 Allen, 271; Commonwealth v.

Sherman, 105 Mass. 169 ; Commonwealth
u. McLaughlin, 105 Mass. 460; Common-
wealth V. Fortune, 105 Mass. 592; Com-
monwealth V. Bearse, 108 Mass. 487

;

Commonwealth v. Wunsch, 129 Mass. 477.

Michigan. —McDade v. People, 29 Mich.

50.

Mississippi. —Sarah v. The State, 28

Missis. 267.

Missouri. —The State u. Anderson, 19

Misso. 241 ; The State v. Matthews, 20

Misso. 55; The State v. McDonald, 67

Misso. 13, 15 ; The State v. Craft, 72 Misso.

456.

North Carolina. —The State v. Welsh,

3 Hawks, 404.

New Yirrk. —Peverelly v. People, 3

Parker C. C. 59, 61 ; La Beau v. People,

6 Parker C.C. 371.

Pennsylvama. —Hackott v. Common-
wealth, 3 Harris, Pa. 95.

Texas. —The State v. Franks, 38 Texas,

640 ; The State v. Williams, 41 Texas, 98

;

Shepherd v. The State, 42 Texas, 501;
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§ 112. Elsewhere. —Descending to particulars, the form for

the attempt to commit each substantive offence will be given

under the title of the offence itself.

II. The Principals of the Two Degrees and the Two Accessories in

Felony^

§ 113. One Count —(Or Separate Indictments). —All the par-

ticipants in a felony —namely, the principal of the first degree,

the principal of the second degree, the accessory before the fact,

and the accessory after —are felons.^ They may be indicted

separately or together ; if the latter, there need not and properly

should not be a separate count for each, but all are charged, each

in a form appropriate to his act of participation, in the same
count.^ Thus, —

§ 114. Formula for One Count against All. —If all are charged

together, the formula, drawn after the common-law rules, is as

follows :
—

That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80], feloniously

did, &c. [setting out a felony as though committed by A alone, but not

adding the conclusion. Then proceed against the principal of the second

degree thus :] And that B, &c. [ante, § 74-77] was then and there, at the

commission of said felony, feloniously present, aiding, inciting, and abetting

the said A therein. [Still stopping short of the conclusion, charge next

an accessory, better the accessory before the fact, thus :] And that, before

the commission of the said felony, C, &c. [ante, § 74—77], on, &c. at, &c.

[ante, § 80], did feloniously counsel, aid, incite, and procure the said A \or

the said B, or the said A and B*] to commit, in manner and forn^ afore-

said, the said felony. [Still stopping short of the conclusion, proceed as

follows against the accessory after the fact :] And that D, &c. [ante, § 74-

Watson V. The State, 9 Texas Ap.' 237, appear to be charged in distinct counts.

242. Beg. V. Brannon, 14 Cox C. C. 394.

Virginia. —XJhl o. 'Commonwealth, 6 Doubtless such an indictment is not ill;

Grat. 706 ; Christian v. Commonwealth, 23 because, among other reasons, all the con-

Grat. 954. elusions but the one to the last count may
United States, —United States v. Wor- be rejected as surplusage, and then there

rail, 2 Ball. 384. is but one count. And see Commonwealth
1 Crim. Law, I. § 646-654, 660-680, v. Chiovaro, 129 Mass. 489.

692-700 a; Crim. Proced. 11. § 3-11. * Doubtless, if the ayerment is of an
2 Crim. Law, I. § 646, 673, 700 a. enticement of A and B, proof of either
3 Crim. Proced. I. § 467, 468 ; II. § 5, alone will be competent and sufficient.

8, 9, 1 1 . Wesometimes meet with indict- Crim. Proced. II. § 60.

ments wherein the different participants
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CHAP. VIII.] AGAINST RESPECTIVE PARTICIPANTS. § 116

77], after the commission of the said felony, on, &c. at, &c. [ante, § 80],

well knowing the said A [or the said B, or the said C, or the said A, B,

and C] to have committed and procured the commission of the same in

manner and form aforesaid, him the said A [or B, &c. as above] did felo-

niously receive, harbor, and maintain ; against the peace, &c. [concluding

as in any other single count, ante, § 65-69].^

§ 115. Principal of Second Degree. —Not often will the pleader

elect to charge one as principal of the second degree ; because,

since this participant can be equally well convicted on an allega-

tion of being the actual doer, or principal of the first degree,^

the latter method will ordinarily be deemed the more convenient.

But, if the former is adopted, the form appears in the last section
;

or, to copy more nicely the precedents in our books, it is —
That A, &c. [the principal of the first degree, setting out the felony

against him down to but not including the conclusion]. And [the jurors

aforesaid, upon their oath aforesaid, do further present^], that B, &c.

[ante, § 74-77] on the day and year aforesaid,* [with force and arms ^] at the

[place] aforesaid, in the county aforesaid, feloniously was present, aiding,

abetting, and assisting the said A the [felony and larceny] aforesaid to do

and commit ; against the peace, &c. [ante, § 65-69].*

§ 116. Accessory before the Fact. —The ordinary principles of

the common law, as applied in all its departments except in

felony, and under the statutes of some of the States in felony

1 The precedents in the books are all, Chit. Crim. Law, 4. See Crim. Proced. I.

or nearly all, more or less encumbered by § 412.

verbiage; but, excluding it, this formula ' Not necessary. Ante, § 43.

conforms in substance to them ; though, in •> Arehb. PI. & Ev., compare the various

non-essentials, they differ in various de- editions, the pages of which differ; as, 6th

grees from it, and equally from one another. Eng. ed. 681, 13th, 797. For other forms,

Someof the common forms appear in the see 3 Chit. Crim. Law, 753, 755, 761, 762,

remaining sections of this sub-title, and 787, 792, 855, 973, 979 ; 6 Cox C. C. App.
others are referred to in the notes to them. 100; Parker's Case, 2 Dy. 186a; Ttex v.

2 Crim. Law, I. §648; Crim. Proced. Atkins, 7 Howell St. Tr. 231; Rex v.

n. § 3 ; Sharp v. The State, 6 Texas Ap. "White, 17 Howell St. Tr 1079 ; Mackalley's

650; Raiford v. The State, 59 Ala. 106; Case, 9 Co. 616, 62 6; Rex v. Doughty,
The State v. O'Neal, 1 Houst. Crim. 58. Trem. P. C. 285 ; Rex w. Taylor, 1 Leach

^ This repetition of the commencement 4th ed. 360 ; Rex v. Potts, Russ. & Ry. 353

is common, but not universal, in our books Rex y. Folkes, 1 Moody, 354 ; Reg. u

of precedents and in actual practice. It O'Brian, 1 Den. C. C. 9, 2 Car. & K. 115

is never necessary, except as introducing 1 Cox C- C. 126; Reg. y. Brady, Jebb. 257

a new count. Crim. Proced. I. § 429

;

Reg. u. Pym, 1 Cox C. C. 339 ; Reg. u

IL § 5. Crisham, Car. & M. 187 ; Reg. v. Downing,
* Instead of these italic words, which 2 Car. & K. 382; The State v. Hopper, 71

perhaps are legally sufficient, it is neater Misso. 425, 427 ; The State v. Rabon, 4

and safer to say " then and there," as in 2 Eich. 260.
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§116 COMMONTO ALL OFFENCES. [book II.

also, would permit the accessory before the fact to be charged as

principal, in the same manner as may be the principal in the

second degree.^ But a technical rule of the common law, ex-

tending only to felony, has forbidden this ; so that, in the absence

of any interposing statute, the allegation against such accessory

must be special.^ The course is to set out, first, the offence of

the principal, and then the counselling of the accessory. The
form already given in outline will, if detached from the rest,

suffice ;
^ or, as commonly appearing in our books of precedents,

it is as follows :
—

That A, &c. [the principal, setting out his felony in full, except the con-

clusion]. And [the jurors aforesaid upon their oath aforesaid do further

present^], that B, &c. [ante, § 74-77] before the said felony [or felony and
murder, or burglary, &c. as the case is] was committed in form afore-

said, to wit, on, &c., [with force and arms ^] at, &c., did unlawfully and

feloniously counsel, aid, abet, and procure [or, if for murder, did feloniously

and maliciously incite, move, procure, aid, counsel, hire, and command]
the said A to do and commit the said felony [or the said felony aud
murder] in manner and form aforesaid ; against the peace, &c. [ante,

§ 65-69].«

1 Crim. Law, J. § 673, 674, 680, 685

;

Crim. Proced. I. § 57, 332 ; II. § 4.

'^ Crim. Law, I. § 663 ; Crim. Proced.

II. § 7-9.

8 Ante, § 114.

* Unnecessary, yet harmless. Ante,

§ 115, note.

5 Unnecessary. Ante, § 43.

6 2 Chit. Crim. Law, 5. For other

forms, see Archb. Crim. PI. & Et. 13th ed.

802 ; 3 Chit. Crim. Law, 1118; 6 Cox C. C.

App. 101 ; Rex v. Atkins, 7 Howell St. Tr.

231 ; Parker's Case, 2 Dy. 186 a ; Reg. v.

Saunders, 2 Plow. 473 ; Rex v. Dannelly,

Russ. & Ry. 310; Rex v. Foy, Vern. & S.

540; Rex v. Scott, 1 Leach, 4th ed. 401
;

Rex V. Blackson, 8 Car. & P. 43 ; Reg. o.

Greenwood, 23 U. C. Q. B. 255. Foreign
Country. —Against the accessory to a fact

committed in a foreign country. Reg. v.

Bernard, 1 Fost. & F. 240, 243. Different

Counties. —Where the accessorial act is

in one county, and that of the principal is

in another, if the law requires the accessory

to be indicted in the former county (Crim.
Proced. I. § 58), the form in the text may
be employed the same as in other cases.

But the locality of the respective offences
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should be laid, according to the fact,

each in its proper county. Sanchar's

Case, 9 Co. 117 a, 118 a; Admiralty
Case, 13 Co. 51 ; Reg. v. Saunders, 3 Dy.
254 a.

Georgia. —Loyd v. The State, 42 Ga.
221.

Maine. —The State v. Carver, 49 Maine,

588.

Massachusetts. —Commonwealth ».

Glover, 1 1 1 Mass. 395 ; Commonwealth v.

Adams, 127 Mass. 15; Commonwealths.
Chiovaro, 129 Mass. 489.

Nete York. —People v. Hartung, 4
Parker C. C. 256.

Nevada. —The State v. Chapman, 6

Nev. 320.

O/iio. —Hartshorn v. The State, 29

Ohio State, 635.

Pennsylvania. —Commonwealth v. Kaas,
3 Brews. 422. And see Brandt v. Com-
monwealth, 13 Norris, Pa. 290.

Texas. —Cohea v. The State, 1 1 Texas
Ap. 622. And see McKeen v. The State,

7 Texas Ap. 631.

Virginia. —Hawley v. Commonwealth,
1 Mat. 847.



CHAP. VIII.] AGAINST RESPECTIVE PARTICIPANTS. § 118

§ 117. Same after Conviction of Principal. —It is reasonably
plain that, though the principal has been convicted, the fore-

going form will still suffice against the accessory before the fact.^

But for obvious reasons it is convenient, and it has been the

custom, to allege such conviction ; nor, under the common-law
rules, need the principal's guilt be also averred in this case.^

The following is the form :
—

That heretofore, at, &c. [setting out the court and the time of holding

it], one A, of, &c. was by the name of A, of, &c. duly convicted for that,

&c. [reciting the indictment].^ And that B, of, &c. [ante, § 74-77], be-

fore the said felony was by the said A committed in form and manner
aforesaid, on, &c. at, &c. [ante, § 80], did feloniously and maliciously incite,

procure, counsel, hire, and command the said A in form and manner
aforesaid to do and commit the said felony ; against the peace, &c. [ante,

§ 65-69].*

§ 118. Accessory after the Fact. —On the principles of our

law, as appearing in other parts of it, the accessory after the fact,

unlike the accessory before,^ could neither be charged as prin-

cipal nor even be joined with him in the same count.® Yet a

technical rule of the common law permits the latter, hnt requires

the allegation to be special, in exact analogy to the proceedings

against the accessory before the fact.'' The form has already

been given ; ^ or, as commonly appearing in our books of prece-

dents, it is, rejecting the ordinary surplusage, as follows: —
[After stating the guilt or conviction of the principal, as in ante, § 116

or 117, proceed :] And that B, &c. [ante, § 74-77] afterward, on, &c. at,

&c. [ante, § 80], well knowing the said A to have done and committed the

1 Crim. Law, I. § 667. [continuing the indictment to the end, reciting

^ Crim. Proced. II. § 1 1

.

i' however in the past, and not in the present

s There are differences of opinion, and tense] ; upon which said indictment the said

Bome uncertainties, as to what this part of J- S-, at the session of the jail delivery

...... . , ij „„4„-„ rpv,„ „„„„ aforesaid, was duly convicted of the [felony
the indictment snould contain, iheques- ,,!-.. i, »i, j

. , . . ., J ^ o „o and larcenyl aforesaid: as by the record
tion, with forms, is considered ante, § 93- ., . _ '„ . ,,

, „„ , „, , „„„„„„ „
* , ' „ «,,,,-. thereof more luUy and at large appears."

96. And see Reg. v. Butterfield, 2 Moody '

& K. 522, 1 Cox C. C. 39. In Archb. Crim. * Reg. v. Read, 1 Cox C. C. 65 ; Reg. v.

PI. & Ev. 10th Eng. ed. 689, the conviction Butterfield, 1 Cox C. C. 39 ; 2 Morris St.

of the principal is alleged as follows : — Cas. App. 1760.

5 Ante, § 116.
" Middlesex, to wit: - The jurors for our , ^^.^^ ^ j g g92 g^^ ^

lady the Queen upon their oath present, that

heretofore, to wit, at the general sessions of S
_

the delivery of the jail of, &c. &c. - [so con- ' Cnm. Law, I. § 692
;

Crim. Proced.

tinning the caption of the indictment against ! § 467 ;
II. § 7-11.

the principal,] —it was presented upon the ° Ante, § 114.

oaths of, &c., that one J. S., late of &c.

—
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§ 120 COMMONTO ALL OFFENCES. [BOOK II.

said felony and burglary [according to the fact] in form aforesaid, did

feloniously receive, harbor, and maintain^ him the said A; against the

peace, &c. [ante, § 65-69].^

III. The like Participants in other Crimes.^

§ 119. Option to follo-w Foregoing —(Esiception as to Receivers).

—Since the pleader has the option, if he deems practically best,

to set out in an indictment the facts according to their outward
form rather than their legal effect,* it follows that in misde-

meanor and treason, wherein all inciters, whether present or

absent, are by legal construction of their act doers, ^ a count is

sufficient which charges the respective participants at and before

the fact after the rules laid down in the last sub-title." But as

in cases other than felony,^ —at least, as in misdemeanor, the

law in treason being less certain and settled, —the offence of the

helper after the fact who incurs any guilt is separate and not

parcel of the principal's, the two cannot in reason be joined in

one count, whatever be the rule as to joining them in one indict-

ment in separate counts. And the charge against such helper

must, of course, be special.^ Hence, —
§ 120. Present Aiding or Counselling. —One present aiding or

1 On the question whether time and other forms, see Parlier's Case, 2 Dy
place should be repeated to this allegation, 1 86 a ; ReK v. Atkins, 7 Howell St. Tr. 231

;

see ante, § 106, note. Reg. v. Swendsen, 14 Howell St. Tr. 559;
2 In substance, but with a transposition. Rex v. Farringdon, Trem. P. C. 250 ; Rex

as in 2 Chit. Crim. Law, 5. This precedent v. Blaekson, 8 Car. & P. 43 ; 6 Cox C. C.
in Chitty, and the same in various other App. 101 ; Reg. u. Hansill, 3 Cox C. C.

places in our books, after charging the 597; Reg. «. Richards, 2 Q. B. D. 311, 13
felony of the principal, proceeds :

" That Cox C. C. 611 ; Reg. v. Hancock, 14 Cox
B, &c. well knowing the said A to have, C. C. 119.

&c. afterwards, to wit, on, &c. at, &c. him Georgia. —Bieber v. The State, 45 Ga.
the said A did feloniously receive," &c. 569.

Now, to constitute the offence of B, the Ohio. —Hallett u. The State, 29 Ohio,
knowledge of A's felony must have existed 168, 169.

simultaneously with the receiving; but, in Texas. —Postonu. The State, 12 Texas
this form, it is not so charged, nor is there Ap. 408.

any allegation of time and place to it. Virginia. —Wren v. Commonwealth, 25
There is simply an averment that the re- Grat. 989, 991.

ceiving was "after" the knowledge; and ^ Crim. Law, I. § 655-659, 681-689,
so, perhaps, the continuance of the knowl- 701-708

; Crim. Proced. II. § 2.

edge may be inferred. I could not say * Crim. Proced. I. § 332-335.

that a particular court vrill not accept this ' Ante, § 116 ; Crim. Law, I. § 655, 656,
as sufficient, especially in deference to long 681-686.

usage. But it is better in pleading to " Crim. Proced. II. § 2.

avoid objections of this sort, when it can ' Ante, § 118.

be so easily done as in this instance. JFor 8 n,. ; Crim. Law, I. § 701-707.
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CHAP. Vm.] AGAINST RESPECTIVE PARTICIPANTS. § 124

counselling in these offences may be charged in either of the

two forms permissible in felony.^ To repeat here a form of the

indictment would be of no practical service.^

§ 121. Inciting, but Absent. —A person who has incited an-

other to one of these offences, but was absent at its commission,

may be indicted after the form against the accessory before the

factj substituting 3 "maliciously" in misdemeanor, or, "traitor-

ously" in treason, for "feloniously";* or, at the election of the

pleader, he may be charged directly as doer.^ The forms for

this, therefore, appear in other connections, and are not here

required.

§122. Aiding after Pact. —From explanations in "Criminal
Law," 8 the reader will be satisfied that he will probably never
have occasion to prosecute or defend an abettor after the fact in

treason or misdemeanor. Hence, as the bodks appear to furnish

us no precedents for these indictments, the present writer does

not deem it incumbent on him to construct never-to-be-called-for

forms.

IV. Compounding J

§ 123. As to Accessorial, &c. —The chief difference between
the compounder of an offence and an accessory after the fact in

felony is, that the guilt of the former is less intense than of the

latter; he may be prosecuted in advance of the principal, and his

crime is never felony but always misdemeanor.^ Therefore the

indictment charges, first, the offence compounded, and then the

defendant's act of compounding it. Thus, —
§ 124. Formula for Indictment. —The indictment may be, —
That A, &c. on, &c. at, &c. [ante, § 74], did, &c. [setting out his

offence as directed, ante, § 116-118, 121], against the peace, &c. [ante,

§ 65-69] ; and that afterward B, of, &c. [the defendant], on, &c. at, &c.

did, well knowing the premises and the guilt of the said A therein, take

and receive of the said A the sum" of, &c. in consideration whereof he, the

1 Ante, § 114, 115. but of the doing. Crim. Proced. I. § 53,

2 Conspiracy and Tumult. —For a 57.

form for stimulating a conspiracy and * Crim. Proced. II. § 2 ; Crim. Law, I.

tumult, see Rex v. Hanson, 31 Howell St. § 682-686.

Tr. 1. « Crim. Law, I. § 701-708.

8 Crim. Proced. I. § 533-537. ' Crim. Law, I. § 709-715. And see

* Ante, § 116, 117. County. —The lb. § 247, 267-276, 604, 699; Crim. Proced.

county will not be that of the incitement, I. § 404.

8 Crim. Law, I. § 709, 710.
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said B, did while so taking and receiving it there promise to and agree

with the said A, that he would not thereafter prosecute or * appear against

him the said A by reason of his aforesaid offence, but would and thereby

did compound the same ; against the peace, &c.^

§ 125. Puller and CommonForms. —Most of the forms in OUr

books are expressed somewhat differently from the foregoing,

and are more extended. Thus, one of Chitty's is —
That heretofore, to wit, on, &c. at, &c. one A [with force and arms'] felo-

niously did steal, take, and carry away one lamp, of the value of twenty

shillings, of the goods and chattels of one X, late of, &c. against the peace,

&c. ; and that B, &c. [the defendant], well knowing the premises, and the

said felony to have been by the said A so as aforesaid done and committed,

[but contriving and intending unlawfully and unjustly to pervert the due

course of law in this behalf, and to cause and procure the said A for the

felony aforesaid to escape with impunity ^], afterwards, to wit, on, &c. with

force and arms, at, &c. unlawfully [and for wicked gain's sake ^] did com-
pound the said felony with the said A, and did on said last-mentioned day
there exact, receive, and have of the said A the sum of eighteen shillings

[in moneys numbered °] for and as a reward for compounding the said

felony and desisting from all further prosecution against the said A for the

said felony, [and that the said B, on, &c. last aforesaid, at, &c. aforesaid,

did thereupon desist, and from that time hitherto hath desisted, from all

further prosecution of the said A for the said felony, to the great hindrance

of justice, in contempt, &c. and '] against the peace, &c.^

1 This is one of those exceptional cases and thereby obtaining money for com-
wherein or is proper in allegation, not and. pounding the offence, &c., 3 Chit. Crim.
Crim. Proced. I. §591; Stat. Crimes, Law, 1182.

§ 1043. ' Unnecessary. Ante, § 43.

^ As a question of principle, an indict- * These words seem not to be necessary

;

ment on this formula will be adequate, but I am not aware of any direct authority

But the next three sections disclose, that on the question, and it may admit of argu-

the common forms are more voluminous, ment.
The decisions are not sufficiently numerous ^ In reason, not necessary. See, as

to render it certainly safe, before every illustrative, Crim. Law, I. § 1086, 1112;
court, to reject all the customary verbosity. Crim. Proced. II. § 108, 274.

For other and the more common forms, see ^ Plainly not necessary.

2 Chit. Crim. Law, 220 et seq. ; 2 Burn ' " To the great hindrance," &c. " in

Just. 832; Mat. Crim. Law, 450; 4 Went, contempt," &c. unnecessary. Ante, § 48;
PI. 327, 329 ; Davis Prec. 97, 98 ; Reg. v. Crim. Proced. I. § 647. The rest in these

Mabey, 37 U. C. Q. B. 248. Misde- brackets is common. I am not aware of

meanor. —The form in Reg. i: Mabey, any authority or reason requiring it; though
snpra, is for compounding a misdemeanor, it would, at least in some circumstances, be
Inciting. —For prevailing on a victim of a defence that the defendant did not desist

rape to compound it with the offender, who but prosecuted the offender. Rex v. Stone,
was imprisoned and about to be prosecuted, 4 Car. & P. 379. In a printed blank before

see 2 Chit. Crim. Law, 221. Conspiracy me, drawn for use in Albany, New York,
and Compounding. —For conspiring to this clause is employed,
charge a man with receiving stolen goods * 2 Chit. Crim. Law, 221. For a sim-
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§ 126. After Steps taken. —When the compounding has oc-

curred after steps have been taken in the prosecution of the

principal offender, it is common for the indictment to set them
out, while yet it is believed by the present writer not to be

necessary. For example,

—

That B, &c. of, &c. on, &c. at, &c. came before M, esquire, then and
there being one of the justices of the peace in and for, &c. duly authorized

and qualified to execute and perform the duties of that of5ce, and act as

hereinafter recited ; and then and there upon his oath did charge, accuse,

and complain against one A, &c. of, &c. for that, &c. [setting out the

offence of A], which said accusation was and is true ;^ and thereupon the

said M, at the said time and place of the making of the said accusation and
complaint,^ issued his warrant under his hand and seal, in due form of law,

for the apprehension and taking of the said A to answer to and be exam-
ined and dealt with touching and concerning the felony aforesaid, so as

aforesaid charged upon him the said A, as to law and justice might apper-

tain. And afterwards, to wit, on, &c. at, &c. by virtue of the said warrant, and

for the felony aforesaid, the said A was duly arrested and taken and carried

before the said M, esquire, the justice aforesaid, and examined by him the

said justice of and concerning the felony aforesaid, and the subject-matter

of said complaint was examined into and heard by the said justice. Upon
which said examination and hearing the said M, esquire, did on said last-

mentioned day there make a certain warrant under his hand and seal, in

due form of law, directed to the Keeper of the Commonwealth's jail in,

&c. or hia under-keeper or deputy, thereby commanding the said keeper or

his deputy to receive into his custody the body of the said A, so charged

with such felony as aforesaid, and him in custody safely to keep until he

should be discharged by due course of law. And that the said B, well

knowing the premises, but contriving and intending unlawfully and unjustly

to pervert the due course of law in this behalf, and to cause and procure

the said A, for the felony aforesaid, to escape with impunity, afterwards, to

wit, on, &c. at, &c. unlawfully and for the sake of private gain did take

upon himself to compound the said felony on behalf of the said A, and on

said last-mentioned day there did exact, receive, and have of the said A
the sum of, &c. for and as a reward for compounding the said felony, and

for desisting from all further prosecution against the said A for the same ;

against the peace, &c.*

ilar form, see Archb. Crim. PI. & Ev. 19th able interference with public justice to

g^ gg5_ agree to desist from the prosecution, but —
1 These italic words are not in the form would it be a compounding?

from which I am copying, but there is so ^ Not in the original,

much room to doubt the adequacy of the » Davis Prec. 97. And see, of the like

indictment without them that I suggest sort, 4 Went. PI. 327. The pleader can

their insertion. If A in this case was not abridge the verbosity of this form to suit

guilty, perhaps it might still be an indict- his taste.
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§ 127. On Statute —(l8 Eliz.). —The foregoing forms are for the

offence as at common law. They will serve equally as guides to

the indictment on a statute.^ On the old statute of 18 Eliz. c. 5,^

the ordinary form was as follows :
—

That [the defendant] B, &c. [being an evil-disposed person and not

regarding the statute in such case made and provided, nor fearing the

penalties therein contained'], heretofore, to wit,* on, &c. at, &c. by and

upon color and pretence of a certain matter of offence then and there

pretended to have been committed by one A against a certain penal law,

that is to say, by and upon color and pretence that, &c. [setting out A's

act in violation of the penal law], unlawfully, wilfully, and corruptly did

compound and agree with the said A, who was surmised to have offended

against the same statute in manner aforesaid, for the said pretended offence

;

and did then and there, to wit, on, &c. at, &c. aforesaid, without process,

take of and from the said A a certain sum of money, to wit, the sum of,

&c. and divers, to wit, three bank-notes of the bank of, &c. for the pay-

ment of, &c. of the value of, &c. as and by way of composition for the said

pretended offence, and in order to prevent an action being brought against

him the said A for and in respect of the same ; without the order or con-

sent of any or either of His Majesty's courts at Westminster, and without

any lawful authority for so doing [to the great hindrance and obstruction

of public justice, in contempt of our said Lord the King and his laws, to

the evil and pernicious example of, &c.^] ; against the form of the statute,

&c. against the peace, &c.^

V. Misprision.''

§ 128. As to accessorial, &c. —A misprision is of the same
nature with a compounding,^ except that the guilt of the offender

is less intense. Practically it is almost never prosecuted, and the

books are barren of forms. There are two sorts of it ; thus, —
§ 129. Neglect to Disclose and Prosecute. —Chitty's form is,

rejecting palpable verbiage, —
[After setting out the principal offence, proceed] : and that B, &c. [the

defendant]," well knowing the premises, and well knowing the name and

1 Ante, § 31. 232 ; 4 Went. PI. 319-326 ; 6 lb. 399 ; Eeg.
2 Crim. Law, L § 712. v. Best, 2 Moody, 124 ; Rex v. Crisp, 1 B.
8 Not necessary. Ante, § 45, 46. & Aid. 282.

* Also unnecessary. ' Crim. Law, I. § 716-722.
^ Unnecessary. Ante, § 45, 48. " Ante, § 123.

8 Rex V. Gotley, Russ. & Ry. 84, note. 9 I should prefer to add here an aver-

For other forms on this and similar Eng- ment of time and place. See ante, § 106,

lish statutes, see 2 Cliit. Crim. Law, 223- 111, and the places there referred to.
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person and usual place of resort of the said A, but devising and intending

to obstruct and hinder the due course of justice and to cause the said A to

escape unpunished for the said offence so by him committed, afterwards,

to wit, on, &c. at, &c.' unlawfully, maliciously, wickedly, wilfully, and con-

temptuously did conceal, keep secret, and neglect to discover the said

felony so as aforesaid committed by the said A, and the name, person, and
usual place of resort of the said A did utterly refrain and forbear to dis-

close and make known ; against the peace, &c,?

§ 130. Neglect to prevent Felony. —The only form for this

branch of the offence before the compiler was drawn by an
attorney-general of Massachusetts and never used. Omitting
what the practitioner can readily supply, it is,

—

That one A, &c. one B, &c. and one C, &c. on, &c. at, &c. wickedly,

injuriously, and maliciously did conspire, combine, agree, intend, and deter-

mine, &c. [proceeding to state the offence proposed to be committed], and
that D, &c. [the defendant] well knowing the premises, and also well

knowing the names, persons, and usual places of abode and resort of the

said A, B, and C, but devising and intending that they should carry into

effect and commit the said intended felony without being prevented and
brought to justice therefor, on, &c. at, &c. unlawfully, wickedly, wilfully,

maliciously, and contemptuously did conceal, keep secret, and neglect to

discover the felony so as aforesaid agreed, intended, and determined to be

done and committed in manner aforesaid ; and the names, persons, and

usual places of resort of the said A, B, and C, did, during all the time

aforesaid, utterly refrain and forbear to disclose and make known ; against

the peace, &c.'

1 Better transpose this allegation of 2 2 Chit. Grim. Law, 232. And see 4
time to the earlier part of the sentence to Chit. Crim. Law, 14.

read, "that afterward, on, &c. at, &c. B, ^ Davis Prec. 169.

&c. well knowing," &c. See ante, § 118,

note.

61



§ 132 COMMONTO ALL OFFENCES. [BOOK II.

CHAPTERIX.

INDICTMBNTS AND COMPLAINTS ON PKIVATB STATUTES AND
MUNICIPAL BT-LA"WS.^

§ 131. Introduction.

132. Private Statutes.

133-136. Municipal By-laws.

§ 131. How Chapter divided. —We shall consider the forms

for, I. Private Statutes ; II. Municipal By-laws.

I. Private Statutes.

§ 132. Averring Statute. —The indictment or complaint on a

private statute differs from that on a public one only in requiring

the statute to be set out therein. The form is not well settled by
precedents; indeed, the present compiler, after considerable re-

search, has been able to find in the books no precedent for it,

except in civil causes. The following is suggested :
—

That heretofore and before the transpiring of the facts hereinafter al-

leged, it was enacted by the Senate and House of Representatives of the

United States of America \or, should the statute be a Massachusetts one,

it was enacted by the Senate and House of Representatives in General

Court assembled and by the authority of the same, pursuing the enacting

style of the particular State], in manner and form following, that is to say,

that, &c. [here copying simply so much of the statute as the indictment is

to be founded upon, but substituting should ^ for " shall," &c.], and that

afterward, &c. [proceeding now to draw the indictment in the same manner
as on a general statute].'

1 Stat. Crimes, § 394-408. Proced. I. § 1349. And see the form in

' The past tense seems to be appro- the next note,

priate and perhaps necessary ; because, in ^ Shorter forms for this averment are

some way, the statute must appear to have permitted by statutes in some of the States,

been in existence when the offence was Stat. Crimes, § 402 ; The State t. Hea-
committed and before the indictment was ton, 77 N. C. 505. To show the ancient

found. And see, as illustrative, Crim. method, I will here copy from Wentworth
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CHAP. IX.] PRIVATE STATUTES AND BY-LAWS. §134

II. Municipal By-laws.

§ 133. Setting out By-law. —If, by the practice of the particu-

lar State, the indictment or complaint must set out the by-law,

the form in the last section will be suggestive, and the discussions

in " Statutory Crimes " will show how the rest should be.^

§ 134. Illustrative English Form —(Obstruction in Street). —
The following is on the Municipal Corporations Act of 5 & 6

Wm. 4, c. 76, § 90, 91 :
—

That A, &c. on, &c. at, &c. [within the precincts of said borough ^
], did

unlawfully suspend an article of dress, to wit, a shirt, over the causeway

the form of reciting a statute in a penal

action of debt. The 4th section of 6 Anne,
c. 16, after a preamble, proceeds :

" From
and after the determination of this present

session of Parliament, all persons that shall

act as brokers within the city of London
and liberties thereof shall from time to

time be admitted so to do by the court of

mayor and aldermen of the said city for

the time being, under such restrictions and
limitations for their honest and good be-

havior as that court shall think fit and rea-

sonable, and shall upon such their admission

pay to the chamberlain of the said city for

the time being, for the uses hereinafter

mentioned, the sum of forty shillings, and
shall also yearly pay to the said uses the

sum of forty shillings, upon the nine and
twentieth day of September in every year."

Then the 5th section declares: "If any
person or persons, from and after the de-

termination of this present session of Par-

liament, shall take upon hira to act as a

broker, or employ any other under him to

act as such, within the said city and liber-

ties, not being admitted as aforesaid, every

such person so offending shall forfeit and
pay, to the use of the said mayor and com-

monalty and citizens of the said city, for

every such offence, the sum of five and
twenty pounds, to be recovered by action

of debt, in the name of the chamberlain of

tlie said city, in any of her Majesty's courts

of record, in which no protection, essoin,

or wager of law shall be allowed, or any
more than one imparlance." And the fol-

lowing is the opening part of a count of a

declaration on this statute for acting as

broker in London, not being admitted by
the court of the mayor and aldermen to act

as such :
—

"That whereas, in and by a certain act

made in a Parliament of the Lady Aime, late

Queen of Great Britain, holden at West-
minster in the county of Middlesex, the

twenty-third day of October in the sixth
3'ear of her reign, it was amongst other things
enacted by the authority of the same Parlia-

ment, that from and after the termination of

the then session of Parliament all persons
that should act as brokers within the city of

London and liberties thereof should from that

time be admitted so to do by the court of the
mayor and aldennen of the said city for the

time being, under such restrictions and limi-

tations for their good behavior as that court

should think fit and reasonable ; and it was
further enacted by the said act, that, if any
person or persons from and after the de-

termination of the then present session of

Parliament should take upon him to act as

a broker, or employ any under him as such,

within the said cit}^ and liberties, not being
admitted as aforesaid, every such person so

offending should forfeit and pay to the mayor
and commonalty and citizens of the said city

for every such offence the sum of twenty-five

pounds, to be recovered by action of debt in

the name of the chamberlain of the said city

in any court of record (of the said lady the

queen)." 7 Went. PI. 241.

1 Stat. Crimes, § 403-408.

2 Not in the form quoted from, but I

presume something like this is desirable or

perhaps necessary.
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of a certain street there called High Street, for the purpose of then and
there drying the same, contrary to the by-law of and for the said borough
in that behalf duly made at a meeting of the council of the said borough,

held on, &c. and which said by-law was at the time of the commission of

the said offence, and still is, in force for the said borough, and contrary to

the form of the statute in such case made and provided.^

§ 135. In General. —The above form is sufficient only under
statutes modifying the common-law rule. One defect at the

common law would be, that it does not set out the by-law. Pos-

sibly it is otherwise insufficient at the common law ; as, for

example, it does not say " against the peace," &c., but it is

not proposed to intimate an opinion on this question. The prac-

titioner, to be safe, will carefully look into the statutes of his

own State and the decisions of the courts thereon.

§ 136. other Forms. —For other forms on municipal by-laws,

the reader is referred to a subsequent section,'-^ and to cases cited

in the note.^

1 Paley ConTict. 4th ed. 522. Met. 382 ; Commonwealth v. Curtis, 9 AI-
2 Post, § 171. len, 266.

' Kansas. —West v. Columbus, 20 Kan. Michigan. —Napmanv. People, 1 9 Mich.
633. 352.

Massachusetts. —Commonwealth ». Kice, Texas. —Ex parte Slaren, 3 Texas Ap.
9 Met. 253; Commonwealth v. Dow, 10 662; Ex parte Boland, 11 Texas Ap. 159.
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CHAP. Z.] ABORTION. § 138

BOOK III.

THE SPECIFIC OFFENCES.

For ABDUCTIONOF WOMEN,see Seditction And Abduction.
ABETTORS, see ante, § U4-117, 119-121.

CHAPTERX.

ABOETION.^

§ 137. Differences. —Both under the statutes of our differing

States, and under the common law as adjudged in the tribunals,

there are differences in the elements which constitute this of-

fence. The indictment must conform to the law prevailing in

the place where it is to be tried. Still, —
§ 138. Formula. —The following formula, to be varied to con-

form to what the particular court in the particular State will

hold the law to be, will serve for nearly every sort of indictment,

whether for the substantive offence or for the attempt, at com-
mon law or under a statute :

-^

That one X [ante, § 79] being, on, &c. at, &c. [ante, § 80] a woman '

pregnant [and quick'] with child, A, &c. [ante, § 74-77] did then and

1 For the direct exposition, as to both Car. & P. 236 ; Eex v. Scudder, 1 Moody,
law and procedure, see Stat. Crimes, § 740- 216 ; Archb. Crim. PI. & Ev. 19th ed. 771

762. Collateral, Crim. Law, I. § 328, 741, 772 ; Reg. v. Hillman, Leigh & C. 343

169; IL § 691 ; Crim. Proced. I § 1173. Eeg. v. Cramp, 5 Q. B. D. 307; Common
And compare with Assault akd Bat- wealth u. Jackson, 15 Gray, 187; Common-
TERT—Homicide. wealth u. Snow, 1 1 6 Mass. 47 ; Common-

2 These words, "a woman," are here wealth «. Boynton, 116 Mass. 343 ; Com-
inserted out of respect to the usage in many monwealth v. Brown, 121 Mass. 69, 71

of our States. I do not deem them neces- Commonwealth v. Drake, 124 Mass. 21

saty, even in an indictment on a statute Commonwealth v. Blair, 126 Mass. 40

containing them ; the same reasons govern- Commonwealth ii. Adams, 127 Mass. 15

ing as in rape, wherein they are not re- Hunt v. People, 3 Parker C. C. 569 ; Cobel
quired. Crim. Proced. II. § 952. And v. People, 5 Parker C. C. 348 ; Mongeou
indictments for abortion without them have v. People, 55 N. Y. 613 ; The State v.

been sustained ; nor is it tbe more com- Vawter, 7 Blackf. 592.

mon practice in England or in all of our * By some opinions necessary at the

States to insert them. Eeg. v. Ashmall, 9 common law. Stat. Crimes, § 744, 745,
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there unlawfully [if the indictment is on a statute, use, instead of " unlaw-

fully," the statutory adverbs and other qualifying words, whatever they

may be ^] administer to her [or thrust, &c. or both ; setting out, on the prin-

ciple explained ante, § 18-21, all the acts of the defendant which, while not

repugnant, are within any fair probability of being covered by the proofs^],

with the intent thereby ' to cause and procure the abortion and miscarriage

of her the said X of the child wherewith she was so [quick and] pregnant

[thus far, an indictable attempt is alleged. If it culminated in the accom-

plished abortion, proceed] : in consequence whereof, the life of the said

child was then and there destroyed, and it was then and there prematurely
• bom [adding, if the indictment is on a statute, any further words which

may be necessary to bring it within the interpreted ^ statutory terms, such

as] the same not being then and there necessary to preserve the life of the

said X [or, not having been advised by any physician to be, &c.];^ against

the peace, &c. [ante, § 65-69].^

753 ; Mitchell v. Commonwealth, 78 Ky.
204 ; Commonwealth v. Parker, 9 Met 263.

By others, not necessary. Stat. Crimes,

ut sup. and the cases there referred to.

Generally unnecessary under statutes, but

that will depend on the statutory terms.

Stat. Crimes, § 746, 753, 754.

1 " Feloniously." —Where the offence

is felony, add, in most of the States, " felo-

niously," though the word is not in the

statute. Ante, § 100, and the places there

referred to.

2 That method is permissible. See also

Stat Crimes, § 759. And see, for a form.

Commonwealth v. Brown, 14 Gray, 419.

8 As to adding time and place here, see

post, § 140, note.

* Ante, § 32, 33.

5 Stat. Crimes, § 755.

^ Our books often designate the mere
attempt —like the administering of a drag
or the employing of an instrument with the

intent to procure a miscarriage —abortion.

And there is between it and the substan-

tive offence no distinction which will not

be obvious. For further forms, see Stat.

Crimes, § 7,52, 758 a ; 3 Chit. Crim. Law,
797-801 ; Archb. Crim. PI. & Ev. 1 9th ed.

771, 772 ; 6 Cox C. C. App. 99, 100 ; Eex
t\ Scudder, 1 Moody, 216, 3 Car. & P. 605

;

Anonymous, 3 Camp. 74 ; Reg. v. Ash-
mall, 9 Car. & P. 236 ; Reg. v. Hillman,
Leigh & C. 343, 9 Cox C. C. 386 ; Reg. v.

Isaacs, Leigh & C 220, 9 Cox C. C. 228
;

Reg. V. Cramp, 5 Q. B. D. 307, 14 Cox
C. 0. 401 ; Reg. v. Perry, 2 Cox C. C. 223

;

Jleg. V. Hollis, 12 Cox C. C. 463, 6 Eng.

66

Reg. V. O'Callaghan, 14 Cox

- Dougherty v. People, 1 Col.

Rep. 319;
C. C. 499.

Colorado.

Ter. 514.

Indiana. —Willey v. The State, 52 Ind.

246 ; The State v. Elder, 65 Ind. 282 ; The
State V. Sherwood, 75 Ind. 15.

Iowa. —The State v. Hollenbeck, 36
Iowa, 112; The State v. Stewart, 52 Iowa,
284.

Kansas. —Madden v. The State, 1 Kan.
340, 347.

Kentucky. —Mitchell v. Commonwealth,
78 Ky. 204.

Maine. —The State r. Dyer, 59 Maine,
303.

Maryland. —Hays v. The State, 40 Md.
633.

Massachusetts. —Commonwealth v.

Bangs, 9 Mass. 387 ; Commonwealth v.

Parker, 9 Met. 263 ; Commonwealth v.

Wood, 11 Gray, 85 ; Commonwealth u.

Brown, 14 Gray, 419; Commonwealth v.

Jackson, 15 Gray, 187 ; Commonwealth
V. Sholes, 13 Allen, 554 ; Commonwealth
V. Thompson, 108 Mass. 461 ; Common-
wealth V. Snow, 116 Mass. 47; Common-
wealth V. Boynton, 116 Mass. 343; Com-
monwealth V. Brown, 121 Mass. 69, 71

;

Commonwealth v. Drake, 124 Mass. 21
;

Commonwealth v. Blair, 126 Mass. 40

;

Commonwealth v. Adams, 127 Mass. 1 5

;

Commonwealth v. Wunsch, 129 Mass. 477.

Minnesota. —The State o. Mclntyre, 19

Minn. 93 ; The State v. Owens, 22 Minn.
238.

Missouri. —The State v. Van Houten,



CHAP. X.] ABORTION. § 139

§ 139. Form •with the CommonSurplusage —(Assault and Ab-

ortion —Administering with Intent). —Rarely will the occasion

arise to allege an assault as an element in this offence ; because

the woman commonly consents, and this takes from the wrongful

act the legal quality of assault.^ But there may be such a case.^

And Chitty has for it the following form, drawn upon the com-

mon law. It exhibits the ordinary useless redundancies in the

allegation :
—

That A, &c. [being a wicked, malicious, and evil disposed person, and

not having the fear of God before his eyes, but being moved and seduced

by the instigation of the devil "], on, &c. [with force and arms *], af, &c.

aforesaid, in and upon one X, the wife of Y [in the peace of God and our

said sovereign lord the king then and there being °], and also then and
there being big and pregnant with child, did make a violent assault, and

that he the said A then [and on divers other days and times between that

day and the day of the taking of this inquisition, with force and arms °],

at, &c. aforesaid, knowingly, unlawfully, wilfully, wickedly, maliciously,

and injuriously did give and administer [and cause and procure to be given

and administered '] to the said X, so being big and pregnant with child as

aforesaid, divers deadly, dangerous, unwholesome, and pernicious pills,

herbs, drugs, potions, and mixtures,' with intent feloniously, wilfully, and

of his the said A's malice aforethought, to kill and murder the said child,

with which the said X was so then big and pregnant as aforesaid [by rea-

37 Misso. 357; The State v. Meek, 70 Misso. brackets is better omitted. Ante, § 81, 82

;

355. Critn. Proced. I. § 387-401.

New Jersey. —The State v. Drake, 1 ' These words, though not legally harm-

Vroom, 422 ; The State i;. Gedicke, 14 ful, can in no condition of the proofs do

Vroom, 86. any practical good, and they better be

New York. —People v. Jackson, 3 Hill, omitted. Crim. Proced. I. § 332-334, 585,

N. Y. 92 ; Hunt v. People, 3 Parker C. C. 586 ; 11. § 224, 438. The statutory ex-

669 ; Cobel v. People, 5 Parker C. C. 348

;

pression " cause and procure the miscar-

Crichtou v. People, 6 Parker C. C. 363, 1 riage," &c. is different ; and the indictment

Abb. Ap. 467 ; Mongeon v. People, 55 must contain both terms. Stat. Crimes,

N. Y. 613. § 758.

Pennsylvania. —Mills w. Commonwealth, ^ Pavis says, in a note to one of his

1 Harris, Pa. 631. precedents :
" It may be advisable in all

Texas. —Watson v. The State, 9 Texas cases, when the name of the medicine or

Ap. 237, 242. drug is unknown, to allege in the indict-

1 Crim. Law, I. § 260, 261 ; II. § 35, ment that it was a certain dangerous, &c.

36, 72 b ; Stat. Crimes, § 495, 496, 744, drug, potion, &c. 'the name of which is to

749. the jurors aforesaid unknown.' But see 3

2 And see Stat. Crimes, § 744. Chit. 797, note, where it is said the name
8 Unnecessary. Ante, § 44, 46. of the poison is not material ; cites 3 Camp.
4 Unnecessary. Ante, § 43. 75." Davis Prec. 35, note. I should cer-

6 Unnecessary. Ante, § 47. tainly concur with Davis in this recom-

s " With force and arms " unnecessary, mendation, and should name the drug when

Ante, § 43. The rest of this matter in it is known. As to which see further Stat.

Crimes, § 756, 757.
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son and means whereof, not only the said child whereof she the said X was

afterwards delivered, and which by the providence of God was born alive,

became and was rendered weak, sick, diseased, and distempered in body,

but also the said X, as well before as at the time of her said delivery, and

for a long time, to wit, for the space of six months then next following,

became and was rendered weak, sick, diseased, and distempered in body,

and during all tliat time underwent and suffered great and excruciating

pains, anguish, and torture, both of body and mind,-" and other wrongs to

the said X he the said A then and there unlawfully, wilfully, wickedly, ma-
liciously, and injuriously did ; to the grievous damage of the said X ^], and

against the peace of, &c.^

§ 140. Administering •with Intent, at CommonLa-w. —The fol-

lowing form, omitting allegations certainly needless, has been

adjudged good at the common law, and especially against the

objection that it should have charged " the intent to cause and

procure the miscarriage and abortion of the child," instead of the

pregnant mother :
—

That A, &c. on, &c. at, &c. did wilfully, maliciously, unlawfully, and
wickedly administer to and cause to be taken by one X, [single woman,*]
she the said X being then and there big and pregnant [and quick ^] with

child, divers large quantities of deadly, dangerous, unwholesome, and per-

nicious pills, herbs, drugs, potions, teas, liquids, powders, and mixtures ;
*

with intent thereby then and there ' to cause and procure the miscarriage

and abortion of the said X, and the premature birth and destruction of

the said child, of which she was then and there, &c. ; against the peace,

&c.'

1 Looking upon this indictment as at them legally necessary ; because, first, the

common law, the matter within these brack- earlier allegation of time and place may
ets thus far is, while not legally necessary, well be understood to qualify the whole
not altogether objectionable. See, for the sentence; and, secondly, if this were not
explanation, Crim. Proced. II. § 63, 63 a

; so, still, in point of law, the intent need not
Crim. Law, II. § 42, 43. be to have the miscarriage occur when and

2 The rest of this matter in brackets is where the wrongful act was done. The of-

not only needless, but it plainly better be fence would be equally perpetrated if the

omitted. Ante, § 48 ; Crim. Proced. II. purpose were to have the miscarriage occur

§ 55, 57. at any other time or place. And see ante,

3 3 Chit. Crim. Law, 798. And see § 106, 109, 111, and notes, and the places

Commonwealth v. Snow, 116 Mass. 47. there referred to. And see the form ante,
* Unnecessary. Ante, § 78, 138, note. § 139.
5 These words were not in the indict- 8 Mills v. Commonwealth, 1 Hanis, Pa.

mcnt which was sustained, but in some 631. Compare this case with People i;.

States they are necessary. Ante, § 138 Lohman, 2 Barb. 216 ; Commonwealth v.

and note. Parker, 9 Met. 263 ; Mitchell v. Common-
^ See ante, § 139 and note. wealth, 78 Ky. 204 ; People v. Jackson, 3
7 It may be prudent to retain these Hill, N. Y. 92.

words " then and there," but I do not deem
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§ 141. Particular Allegations on Statutes : —
Administering Drug, &o. —The terms of these statutes differ, and

the pleader will follow those of the one on which he is proceed-

ing. Examples of the allegation are —
Did feloniously, wilfully, and unlawfully administer to one X, then and

there being pregnant with a child, a large quantity of medicine, with intent

thereby feloniously, &c. to procure the miscarriage of said X ; the admin-
istering of said medicine to said X not then and there being necessary to

preserve her life.^

Did advise and attempt to procure and did procure one X to take cer-

tain medicines, drugs, and substances ; to wit, certain pills known as Dr.

James Clark's Female Pills ; which, &c., with the intent of procuring the

miscarriage of her, the said X, she then and there being a pregnant

woman.'

§ 142. Operating with Instrument. —The statutory terms as to

this method of abortion differ, and the pleader will follow those

on which he proceeds. Specimens of the allegation are —
Did unlawfully and wilfully employ and use in and upon the body and

wombof one X, who was then and there a pregnant woman [as the said A
well knew '], a certain instrument called a catheter,^ with intent then and

there and thereby to procure and produce the miscarriage of the said X

;

it not being then and there necessary to cause said miscarriage to preserve

her life.=

Did unlawfully use a certain instrument, a more particular description

1 The State v. Vawter, 7 Blackf. 592. v. Drake, 1 Vroom, 422 ; The State v. Van
It was deemed in this case not necessary Houten, 37 Misso. 357 ; The State o. Mc-
to set out the name of the medicine or Intyre, 19 Minn. 93 ; 3 Chit. Ciim. Law,
describe it as noxious. And see Shotwell 797, 798.

V. The State, 37 Misso. 359 ; The State v. 8 These words are plainly not neces-

Van Houten, 37 Misso. 357. Further on sary.

this question see Stat. Crimes, § 756, 757 ; < Doubtless, if the instrument is known
ante, § 139, note. by name to the grand jury, they should say

2 Crichton v. People, 1 Abb. Ap. 467, what it is
;

yet they should avoid needless

6 Parker C. C. 363. For other forms of description, embarrassing the proofs. The
the like sort with these two, see Rex v. instrument need not be one expressly made
Scudder, 1 Moody, 216, 3 Car. & P. 605

; for this work; thus, in People v. Jackson,

Anonymous, 3 Camp. 74 ; Watson v. The 3 Hill, N. Y. 92, the allegation is, " certain

State, 9 Texas Ap. 237, 242 ; Reg. v. Hill- instruments, to wit, one piece of wire, &c.

man, Leigh & C. 343, 9 Cox C. C. 386 ; with the intent," &c.

Reg. w. Isaacs, Leigh & C. 220, 9 Cox C. C. ^ The State v. Sherwood, 75 Ind. 15.

228; Reg. V, Cramp, 5 Q. B. D. 307, 14 The words of the statute in this case are,

—

Cox C. C. 401 ; Reg. v. Perry, 2 Cox C. C. " shall wilfully administer to any pregnant

223; Reg. o. Hollis, 12 Cox C. C. 463; woman, or to any woman whom he sup-

Dougherty V. People, 1 Col. Ter. 514

;

poses to be pregnant, anything whatever.

Commonwealth u. Bangs, 9 Mass. 387
;

or shall employ any means with intent

Hays V. The State, 40 Md. 633 ; The State thereby to procure the miscarriage of such
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whereof is to the jurors unknown, by then and there forcing and thrusting

it into the body and womb of one X, who was then and there pregnant

with child, with the intent to procure her miscarriage thereof.^

Unlawfully and maliciously did thrust a certain instrument, the name
of which is to the jurors aforesaid unknown, into the body and womb of

one X, then and there being pregnant with child, with intent, &c. [as

above] .^

Did feloniously, unlawfully, and maliciously use a certain instrument,

the name whereof is to the jurors unknown, by then and there forcing,

thrusting, and inserting the same into the private parts of one X, with

the intent thereby then and there ^ to procure her miscarriage.*

§ 143. Causing Death. —To cause the woman's death by an

actual or attempted abortion is, at the common law, and under

some of our statutes, a felonious homicide.^ But there are,

in some of our States, statutes under which this offence may or

woman, unless the same is necessary to

preserve her life." The form might be —
Did wilfully employ in and about the

person and womb of one X, supposing and
believing her to be pregnant with child, an in-

strument called a catheter, with intent thereby

to procure her miscarriage, the same not being

a necessary means to preserve her life.

1 Commonwealth v. Drake, 124 Mass.

21 ; Commonwealth v. Brown, 121 Mass.

69,71; Commonwealth v. Boynton, 1}6

Mass. 343 ; The State v. Dyer, 59 Maine,

303 ; Commonwealth v. Wood, 1 1 Gray,

85 ; Commonwealth v. Sholes, 13 Allen,

554.

2 Commonwealth v. Blair, 1 26 Mass. 40

;

Commonwealth v. Snow, 116 JIass. 47.

^ As to this " then and there," see ante,

§ 140, note.

* Keg. V. Ashmall, 9 Car. & P. 236.

As to alleging Pregnancy. —This in-

dictment is for the attempt, and, the reader

observes, it does not aver that the woman
was pregnant. On principle, and, it is

believed, on the authorities, such an allega-

tion is necessary only when her pregnancy

is an aflBrmative element in the offence.

The statute is not given in the report of

this case ; but, from its date, it must have

been 7 Will. 4 & 1 Vict, c 8.^, § 6, the

words of which are " with intent to pro-

cure the miscarriage of any woman, shall

unlawfully administer to her or cause to be

taken by her any poison or other noxious

thing, or shall unlawfully use any in-
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strument or other means whatsoever with

the like intent." Under these words the

woman's pregnancy, the offender believing

it to exist, was held not to be necessary ;

hence this form of the indictment was good.

Reg. V. Goodhall, 1 Den. C. C. 1 87 ; s. c.

nom. Keg. v. Goodall, 2 Cox C. C. 41
;

». 0. nom. Keg. v. Goodchild, 2 Car. & K.
293. It was otherwise under 43 Geo. 3.

c. 58, and 9 Geo. 4, c. 31, § 13, the terms of

which are different. Rex v. Scudder, I

Moody, 216, 3 Car. & P. 605 ; Crim. Law,
I. § 741, note. And see Archb. Crim. PI.

& Ev. 19th ed. § 770, 771 ; Crim. Proced.

II. § 86-92. As to the effect, in the law of

attempt, of the non-existence of a supposed
fact, both at the common law and under
the statutes, see Crim. Law, I. 741-758.

On an indictment in the following form, in

substance nearly like that in the text, judg-
ment was, in Commonwealth v. Wunsch,
129 Mass. 477, rendered against the de-

fendant :
—

Unlawfully did use a certain instrument, a
particular description whereof is to the jurors

imkno\vn, by then and there forcing and
thrusting it into the body and womb of X,
with intent thereby then and there to cause

and procure her miscarriage.

5 Crim. Law, II. § 691 ; Stat. Crimes,

§ 742, 743. For the indictment in this as-

pect see the title Homicide. For some
forms see People v. Jackson, 3 Hill, N. Y.
92 ; Cobel v. People, 5 Parker C. C. 348

;

Hunt V. People, 3 Parker C. C. 569.



CHAP. X.] ABORTION. § 144

must be treated as an aggravated abortion.^ The indictment

may follow the appropriate one of the foregoing forms ; simply

adding the fact of the death in aggravation, in apt words, but

not necessarily as in murder.^ For example, it may be, —
That A, &c. [setting out his intent to procure an abortion, on whom,

and his act toward it, or its accomplishment, with the statutory particulars

and qualifications, as in the foregoing forms ; then arid] by reason and in

consequence whereof the said X did afterward, on, &c. at, &c. die [or, in

any other words to this effect, following the statutory expression] ; against,

&c.»

§ 144. Practical Suggestions : —
Witnesses. —Where the woman is alive, there is ordinarily this

one competent witness* who, besides the defendant, knows per-

sonally the facts ; and not often is there any other whose evidence

is other than circumstantial. Therefore the prosecuting ofiBcer

should, before he draws the indictment, take special pains to

make himself sure of what this one direct witness will say. And
to her testimony, on the other side, should the scrutiny of the

counsel for the defence be specially directed. All the facts from
other sources, which the court will permit to be laid before the

jury, adapted to satisfy them of the degree of credit to be given

this witness, should be, by the party they will benefit, produced.

In rape there are special rules as to impeaching or confirming

the like principal witness ;
^ and, in reason, a similar, though per-

haps not just the same, latitude would seem to be demanded in

this offence. Still the cases thus far have not proceeded on this

view, while yet it might well be urged to the judge on a doubtful

question. Where the defendant is a professional abortionist,

such as are found in our large cities, he is apt to be surrounded

by persons on whose testimony very little reliance can be placed.

To get at the true merits of these witnesses may well exhaust

the fullest professional skill. Again, —
1 Stat. Crimes, § 743, 759. Mass. 15; Commonwealth a. Thompson,
" lb. § 759. 108 Mass. 461 ; Mongeon v. People, 55
8 InCommonwealthw. Jackson, ISGray, N. Y. 613. Soliciting. —In Reg. w. O'Cal-

187, this part of the indictment ran, that laghan, 14 Cox C. C. 499, is an indictment

the said X, afterward, to wit, on, &c. at, &c. for soliciting to abortion, held to be defec-

by means of the forcing and thrusting the tively drawn. And see ante, § 141, the

instrument aforesaid by the said A as afore- second form.

said in manner and form as aforesaid, then ^ Stat. Crimes, § 760.

and there died ; against, &c. For other ^ Crim. Proced. II. § 961-967.

forms, see Commonwealth v. Adams, 127
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§ 146 8PECIMC OFFENCES. [BOOK III,

§ 145. Medical Jurisprudence. —Not infrequently these are

cases for consulting the books of medical jurisprudence, and
medical and surgical experts ; and sometimes for laying the testi-

mony of the latter before the jury. No counsel, on either side,

whatever his legal acquirements, can do justice to them, and no

one should permit himself to enter upon them, except after full

reading, conference with thoroughly competent experts, and pro-

found reflection.

§ 146. TiTramining Indictment. —
• The counsel on both sides

should examine the indictment as pointed out in earlier seC'

tions.i

1 Ante, § 34-36.

For ABUSE, CARNAL, see post, § 903 et seq.

ACCESSORr, see ante, § 113-118.

ADMINISTERING POISON, see post, § 213, 533.

ADULTERATEDFOOD, see Noxious, &c.

72



CHAP. XI.] ADULTKRY, FOENICATION, ETC. § 148

CHAPTERXI.

ADUIiTERY, FORNICATION, BASTARDY, LIVING IN ADULTERYOR
FORNICATION, OPENAND NOTORIOUSLEWDNESS.^

§ 147. Diversities. —The statutes creating these offences are

in differing terms, and to some extent the interpretations given

by the courts to the same words differ in our States. The indict-

ment is to be drawn on the interpreted ^ statute ; hence the

forms, in our respective States, are not quite uniform. Still, —
§ 148. Formula for Indictment. —The following formula, to be

SO varied with the differing interpreted terms of the statute as in

each case to cover them, will ordinarily be adequate :
—

That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80], being then and
there" the husband of one X [ante, § 79]* [or, being then and there an un-

married man'], did commit adultery [or fornication] by then and there hav-

ing carnal knowledge of the body of one Y,' a woman other than said X [or,

did live in adultery' with one Y, a woman other than said X ; or, did live

in fornication, &c. ; or, did openly, lewdly, lasciviously, and grossly cohabit

in adultery and fornication with, &c.] ; the said Y being then and there the

wife of a man other than the said A,* to wit, of one Z ; against the peace,

&c. [ante, § 66].»

1 See, for the direct discussions of these riage, should be given, see Stat. Crimes,

offences, Stat. Cvimes, § 653-725. CoUat- § 601-603 a., 673.

era!. Grim. Law, I. § 38, 39, 500, 501, 706, ' Necessary only when the special terms

767, 768, 795, 1121 ; II. § 184, 235, 708; of the statute make this an affirmative ele-

Crim. Proced. I. § 419 ; IL § 241, 244, 956

;

meut in the offence. Stat. Crimes, § 693.

Stat. Crimes, § 221, 643, 728. And con- *> As to this part of the form, see Stat,

suit Incest —Makkiagb Offences — Crimes, § 674.

Nuisance —Poltgamx —
. Sjiuuction ' Not adequate under all forms of

AND Abduction. the statute. Stat. Crimes, § 699-702,

8 Ante, § 32, 33.
• 706.

8 As to this repetition of time and place, * To be inserted only when an element

see Stat. Crimes, § 676. of the offence,

* This allegation is required only when ' For forms for these several offences in

the defendant's marriage is an element particular States, see —
in the offence. As to whether the name of Alabama. —Lawson v. The State, 20

thQ -wife, and the time and place of the xnar- Ala. 65 ; McNeil u. The State, 47 Ala.
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§149 SPECIFIC OFFENCES. [book IIL

§ 149. Simple Adultery. —The common forms of charging a

single act of adultery are various. For example, —
That A, &c. on, &c. at, &c. did commit the crime of adultery with one

X, who was then and there the lawful wife of Y, by then and there having

carnal knowledge of the body of the said X ; against, &c.^

Or,-

That A, &c. on, &c. at, &c. being then and there a married man and
having a lawful wife alive, did commit adultery with a certain other woman
whose name is to the jurors unknown ; against, &c.^

498; Buchanan v. The State, 55 Ala. 154;
Hoover v. The State, 59 Ala. 57, 58.

Arkansas. —The State v. Dunn, 26 Ark.
34.

Connecticut. —The State v. Bates, 10

Conn. 372.

Georgia. —Walker v. The State, 5 Ga.
491; Bigby v. The State, 44 Ga. 344;
Hopper V. The State, 54 Ga. 389.

Indiana. —Robinson v. The State, 57

Ind. 113; The State v. Stephens, 63 Ind.

542 ; Williams v. The State, 64 Ind. 553

;

The State v. Johnson, 69 Ind. 85.

Iowa. —The State u. Fleak, 54 Iowa,
429.

Maine. —The State v. Hutchinson, 36
Maine, 261 ; The State v. Jackson, 39
Maine, 291 ; The State ;;. Weatherby, 43
Maine, 258.

Maryland. —Eoot v. The State, 10 GiU
& J. 374 ; Norwood y. The State, 45 Md.
68.

Massachusetts. —Commonwealth v. Cat-

lin, 1 Mass. 8 ; Commonwealth v. Calef,

10 Mass. 153 ; Moore v. Commonwealth,
6 Met. 243 ; Booth v. Commonwealth, 7

Met. 285 ; Commonwealth v. Tompson, 2

Cush. 551 ; Commonwealth o. Reardon,
6 Cush. 78 ; Commonwealth v. Parker, 4
Allen, 313 ; Commonwealth v. Squires, 97

Mass. 59.

Michigan. —Delany v. People, 10 Mich.
241.

Missouri. —The State v. Helm, 6 Misso.

263; The State v. Bess, 20 Misso. 419;
The State v. Byron, 20 Misso. 210; The
State V. Crowner, 56 Misso. 147 ; The
State V. Osborne, 69 Misso. 143.

New Hampshire. —The State v. Clark,

54 N. H. 456 ; The State v. Parker, 57 N. H.
123.

North Carolina. —The State v. Al-
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dridge, 3 Dev. 331 ; The State v. Jolly, 3

Dev. & Bat. 110; The State v. Fore, 1 Ire.

378; The State v. Cowell, 4 Ire. 231 ; The
State V. Lyerly, 7 Jones, N. C. 158; The
State V. Tally, 74 N. C. 322.

Pennsylvania. —Helfrich v. Common-
wealth, 9 Casey, Pa. 68 ; Smith a. Com-
monwealth , 4 Smith, Pa. 209.

South Carolina. —The State v. Brun-
son, 2 Bailey, 149 ; The State v. Crawford,

10 Rich. 361, 363, 365.

Tennessee. —Grisham v. The State, 2

Yerg. 589 ; The State v. Ca^le, 2 Humph.
414 ; Britain v. The State, 3 Humph. 203.

Texas. —Ashworth v. The State, 9

Texas, 490 ; Fox v. The State, 3 Texas
Ap. 329, 332 ; Clay v. The State, 3 Texas
Ap. 499 ; Parks v. The State, 4 Texas Ap.
134, 138 ; Swancoat v. The State, 4 Texas
Ap. 105 ; McKnight v. The State, 6 Texas
Ap. 158, 162; Edwards u. The State, 10
Texas Ap. 25.

Vermont. —The State v. Way, 6 Vt.

311 ; The State v. Bridgman, 49 Vt. 202.

Wisconsin. —Ketchingham v. The State,

6 Wis. 426 ; The State v. Fellows, 50 Wis.
65.

1 Commonwealth v. Reardon, 6 Cush.
78. Similar is the form in The State v.

Parker, 57 N. H. 123 ; The State v. Bridg-

man, 49 Vt. 202.
'^ Commonwealth o. Tompson, 2 Cush.

551. Two questions might be raised on
this form ; namely, whether the wife's name
should not be given, and whether the words
"by having carnal knowledge" should not

be employed. As to which, see Stat.

Crimes, § 673, 674. The form in Helfrich

V. Commonwealth, 9 Casey, Pa. 68, 70, 74,

adjudged to be good, is —
That A, &c. on, &c. at, &c. [and within

the jurisdiction of this court, unnecessary, for



CHAP. XI.] ADULTERY, FORNICATION, ETC. § 151

Or,-
That A, &c. [the woman], on, &c. at, &c. being then and there the

lawful wife of X, feloniously ^ permitted another man, one Y, to have, and
the said Y did then and there have, carnal knowledge of her body; against

the peace, &c.^

§ 150. Joint. —Where, by the interpreted statute, the carnal

act between a man who is either married or single and a woman
who is the wife of another man is adultery in both, they may be

jointly proceeded against, if so the prosecuting power chooses.^

The following is an adequate form :
—

That A, &c. and B, &c. on, &c. at, &c. not being then and there married

to each other, but the said B then and there having a husband living other

than the said A, to wit, one X, had carnal knowledge together, each of the

body of the other, and thereby committed adultery ; against the peace,

&c.*

§ 151. Fornication. —Where the statute does not contain

special terms ^ which the indictment is required to cover,^ it is

precisely the same for fornication as for adultery, omitting the

allegation of a marriage of one of the parties to a third person

;

or, on an indictment for adultery, the conviction may be of forni-

cation, if the proof of such marriage fails.'' Yet, by some

opinions, this proposition is subject to the further one, that, as

carnal intercourse between husband and wife is lawful, a marriage

between the parties must in some way be negatived in fornication.

This is so held^ under the terms of the Massachusetts statute,

the jarisdiction appears as of law], then and 6 Crim. Proced. I. § 610-614, 618, 636.

there being a married man and having a wife ^ Stat. Crimes, § 690, 692, 693 ; The
in full life, to wit, X, did commit adultery State v. Stephens, 63 Ind. 542 ; The State

with a certain Y [then late of the same coun- ^ Jolly, 3 Dev. & Bat. 110.

ty, unnecessary. Ante, § 78, 79] ;
contrary, s Commonwealth v. Murphy, 2 Allen,

&<=• 163. Compare with Stat. Crimes, § 693.

1 "Feloniously" to be employed in In Commonwealth w. Murphy, the learned

States where adultery is felony. See ante, judge denies the analogy, as to the point

§ 100, 106, 109. in contemplation, between fornication and
2 The State w. Bates, 10 Conn. 372. I rape. He says : "A different rule is appli-

have made this form a little more full than cable to the offence of rape, because a man
it is in the report, not saying that the ex- may be principal in the second degree in

pansion is necessary, but I deem it expe- the commission of that "crime on his wife."

(jient. To this view there are several answers,

' Stat. Crimes, § 670. any one of which is conclusive. One is,

4 Commonwealth v. Blwell, 2 Met. 190. that, though the law as to rape is so, it is

And see Commonwealth v. Thompson, 99 equally true of any other sexual offence

Mass. 444. which a third person commits against a

5 Stat. Crimes, § 692, 693. wife; if the husband participates in it, he
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§153 SPECIFIC OFFENCES. [book III.

"if a man commits fornication with a single woman, each of

them shall be punished."-' The allegations may be,

—

That A, &c. on, &c. at, &c. did commit fornication with one X, who was
then and there a single and unmarried woman, by then and there having

carnal knowledge of her person ; against, &c.^

Or,-
That A, &c. and B, &c. on, &c. at, &c. being then and there single and

unmarried persons,' did commit fornication together, by then and there

having carnal knowledge each of the body of the other ; against, &c.

§ 152. Living in Adultery or Fornication. —The indictment for

these offences is the same as for the single act ; except that it

charges a living together by the parties, and permits the time to

be laid with a eontinuando if the prosecuting power chooses * It

should pursue the statutory terms ; which, as they differ in our

respective States, should be before the pleader while drawing the

indictment. For example, —
§ 153. Indiana Provision. —Under the words " every person

who shall live in open and notorious adultery or fornication," the

form may be, —
That A, &c. on, &c. [ante, § 80, or as at ante, § 83, 84], at, &c. did un-

lawfully live in open and notorious fornication [together ^] with a woman

is punishable, however impossible its com-
mission by him in person may he. But
the reason for the sufficiency of the ordi-

nary allegation in rape is not, for it cannot
he, the one stated by the learned judge.

Were there no other reason, such allega-

tion could not be held to show prima fade
guilt, as required by the rules of criminal

pleading. It would make apparent a pos-

sible, not a prima facie guilt. Or, in the

language of the learned judge, the effect of

the allegation would he, that the defendant
" may he a principal in the second degree."

This is not enough. It never suffices to

set out against a defendant matter from
which it simply appears that he " may be "

guilty; prima facie guilt must appear, nor
will less ever suffice. Hence the true ex-

planation is the one given at the place

referred to in " Statutory Crimes."
1 Mass. Pub. Stats, c. 207, § 8 ; Stat.

Crimes, § 693.

2 Compare with Train & H. Prec.

233, where the averments are more full.

76

It cannot be necessary to deny that the

man was married to a third person ; be-

cause, though under another statute this

would make his offence adultery, the excep-
tion, even should we regard it as one, is

not in the statute whereon the indictment
is drawn, and its negation does not consti-

tute a part of the prima facie offence.

Crim. Proced. I. § 632, 635, 636, 639.

And, if we admit it to be necessary to al-

lege that the parties were not married to

each other, this appears in the averment
that the woman was single and unmar-
ried.

' As to alleging the one to he a man
and the other a woman, .see ante, § 138,
note; Stat. Crimes, § 705.

* Stat. Crimes, § 699,702, 703; Edwards
V. The State, 10 Texas Ap. 25.

^ The word " together" is in the form
copied, and it would be necessary if it wore
in the statute. Stat. Crimes, § 699, 702,
706. I cannot see its propriety under a
statute in the terms of this one.



CHAP. XI.J ADULTERY, FORNICATION, ETC. §155

named X^ [^or in open and notorious adultery with one X, to whomhe was

then and there not married, and who was then and there the wife of Y]

;

against, &c.^

§ 154. North Carolina. —Under a statute making it punishable
" if any man and woman, not being married to each other, shall

lewdly and lasciviously associate, bed, and cohabit together," [or,

" where they bed or cohabit together, they not being lawfully

married,"] ' the form may be, —
That A, &c. and B, &c. on, &c. [as at ante, § 80, or § 83, 84, at the

election of the pleader], at, &c. not being then and there lawfully married

to each other, unlawfully did lewdly and lasciviously associate, bed, and
cohabit together ; against, (fee*

§ 155. Another Provision —in North Carolina creates a crime

which it defines to be " a man taking a woman, or a woman a

man, into his or her house, and having one or more children,

without parting, or an entire separation." This is a clause of

the statute last quoted ; hence, or even if it did not stand in such

a connection, a fair interpretation would require the words " not

being married to each other " to be incorporated into it, and the

1 The State v. Stephens, 63 Ind. 542.

No averment that the woman was unmar-

ried is necessary. Ante, § 151 ; Bicknell

Crim. Pr. 446, 447 ; The State v. Gooch,

7 Blackf. 468. If the pleader should deem
this question open to doubt, he could add,

after X, " to whom he was then and there

not married."
2 See also The State v. Gartrell, 14

Ind. 280. See, for a form under the Ala-

bama statute, Lawson v. The State, 20

Ala. 65.

8 I think the expression has varied at

different times, but the question is not ma-
terial. The practitioner will follow the

terms of what he finds to be the present

statute.

1 The State v. Jolly, 3 Dev. & Bat. 110;

The State v. Lyerly, 7 Jones, N. C. 158
;

The State v. Tally, 74 N. C. 322. The
form is here given in terms somewhat
briefer than in any of the cited cases.

Thus, in The State v. Jolly, after " cohabit

together," it is added " as man and wife."

I cannot see the necessity or even strict

propriety of these words. In The State v.

Lyerly, the allegations indicated by the

statute are followed by the further one, that

the defendants did then and there "com-
mit fornication and adultery." There is

nothing in the terms of the statute, or their

interpreted meaning, which seems to require

this. In The State v. Tally, where, as in

the other cases, the indictment was held to

be good. Settle, J. observed :
" I believe it

is a copy of an old and well-approved form,

long in use by the solicitors of this State,"

p. 323. Yet it contains manifestly needless

averments. It is, —
That A, &c. and B, &c. [being lewd and

vicious persons. Unnecessary. Ante, § 46]

and not united together in marriage, on, &c.

[and on divers other days and times, both

before and after that day. Ill as a contimi-

ando, and to be rejected as surplusage. Crim

.

Proced. I. § 388. There is a somewhat simi-

lar form which might pass. Ante, § 82], at,

&c. did unlawfully and adulterously bed and
cohabit together [and then and there did un-

lawfully commit fornication and adultery, in

contempt of the holj' rites of matrimony. As
to the former of these two clauses, see above

;

the latter is unnecessary. Ante, § 48 ; Crim.

Proced. I. § 647] i contrary to the form of the

statute in such cases made and provided, and

against the peace and dignity of the State.
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§ 157 SPECIFIC OFFENCES. [BOOK III.

indictment to be framed as though it contained them.^ In this

view of the statute, the allegations may be, —
That A, &c. on, &c. at, &c. did take into his house one X, he and the

said X not being then and there lawfully married to each other, and thence

continually until, &c. did there cause her to remain in his said house with-

out parting and without an entire separation ; and on, &c. while she was

remaining as aforesaid in his said house, he had there by her a child born

;

against, &c.'^

§156. Open Lewdness at Common Law. —All lewdness, of a

degree to be offensive or demoralizing, committed in a public

place and in the presence of people there, is indictable at the

common law as a public nuisance.^ Of course, therefore, so is

sexual commerce in public* And so also it may be of an in-

decent living together by a man and woman not in matrimonj',

though the carnal acts are not before witnesses ; ^ while yet the

courts are perhaps not quite agreed as to where the line is here

to be drawn between the indictable and unindictable. In Ten-
nessee it is held sufficient at common law to allege, —

That A, &c. and B, &c. on, &c. at, &c. [being persons of evil disposition

and designing to corrupt the morals of the people of the State °J,
unlawfully,

openly, and publicly did live, dwell, and cohabit together in lewdness and

adultery [in the county of Sevier'j, they being unmarried to and with

each other ; against, &c.*

§ 157. Under Statutes. —The indictment for open lewdness

under statutes will vary with the statutory expressions and their

interpretations. Thus, —
1 Ante, § 32, 33 ; Crim. Proced. I. 6 These words in brackets add nothing

§ 623-629. to the charge, and the former clause, if not
2 The State v. Fore, 1 Ire. 378. The all, is better omitted. Ante, § 45, 46

;

indictment in this case alleged that the Crim. Proced. I. § 503.

defendant, Joel Pore, "did take into his ' This repetition of the place is, of

house one Susan Chesnut, and they did course, needless.

then and there have one or more children, 8 The State v. Cagle, 2 Humph. 414.

without parting or entire separation ; they, In Grisham v. The State, 2 Yerg. 589,
the said Joel Pore and Susan Chesnut, the indictment was like this, but more volu-

never having been lawfully married." And minous. It was held su6Bcient. In the
it was held to be, though "very carelessly South Carolina case of The State v. Brun-
drawn, . . . sufficient." son, 2 Bailey, 149, the allegations were

8 Crim. Law, 1. § 500-502, 1125. held not to set out a common-law crime.
* Stat. Crimes, § 7U ; Reg. v. Elliot, And compare with Reg. u. Rowed, supra;

Leigh & C. 103 J Reg. v. Rowed, 3 Q. B. Rex v. Montague, Trem. P. C. 209; Rex
180. V. Aleway, Trem. P. C. 214.

^ Stat. Crimes, § 711 and the places

there referred to.
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CHAP. XI.] ADULTERY, FORNICATION, ETC. § 159

Lewd, &c. Person. —Under the words "lewd, wanton, and
lascivious persons in speech or behavior," ^ the allegation may-

be, —
That A, &c. on, &c. [with the continuando as at ante, § 83, 84, though

probably this is not necessary], at, &c. was and still is a lewd, wanton, and
lascivious person in speech and behavior ; against, &c.^

§ 158. Lewdly, &c., Cohabiting. —Under a statute making pun-
ishable "every man and woman, one or both of whom are married
and not to each other, who shall lewdly and lasciviously abide

and cohabit with each other," the allegation may be, —
That A, &c. and B, &c. on, &c. at, &c. not being then and there married

to each other, did lewdly and lasciviously abide and cohabit with each
other, the said A being then and there a married man [the husband of one
X, a woman other than said A^] ; against, &c.^

Or, should the statutory words be simply, " if any man and
woman, not being married to each other, lewdly and lasciviously

associate and cohabit together,"^ the form may be,

—

That A, &c. and B, &c. on, &c. at, &c. not being then and there married
to each other, did lewdly and lasciviously associate and cohabit together

;

against, &c.^

§ 159. Bastardy. —Where this offence^ is the begetting of a

bastard child, the indictment will follow the analogies in adultery

and fornication. But where it consists of a refusal or neglect to

give bonds, or obey a judicial order, for the support of such child,

the form of allegation will be different. The special statutory

words must be pursued, with due particularization of the indi-

vidual instance. Something like the following appears to have

been deemed adequate in South Carolina :
—

That X, &c. a single woman, was, on, &c. at, &c. in the district of, &c.

delivered of a female child, which by the laws of this State is a bastard,

1 Mass. Gen. Stats, c. 165, § 28. And see The State v. Crowner, 56 Misso.

2 Commonwealth v. Parker, 4 Allen, 147; The State w. Osborne, 69 Misso. 143

;

313. Por the principle which renders un- The State v. Bess, 20 Misso. 419; Delany

necessary the specification of particular v. People, 10 Mich. 241.

acts of lewdness, see Crim. Proced. I. * Mass. Gen. Stats, u. 165, § 6 ; R. S.

§ 493-498. C. 130, § 4.

^ This matter in brackets is not in the * Compare with forms in Train & Heard

form given in the case to which I am re- Prec. 352, as to which, query. And see

ferring, and probably it is not necessary. Commonwealth v. Calef, 10 Mass. 153

;

But some courts might require it. Stat The State v. Clark, 54 N. H. 456.

Crimes, § 673. ' Stat. Crimes, § 691 et seq.

* The State v. Byron, 20 Misso. 210.
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that the said child is likely to become a burden to the district aforesaid

;

that A, &e. [the defendant] is the father of the said child ; and that, on,

&c. and thence continually to the day of the finding of this indictment, at,

&c. the said A did and still does, being thereto duly and lawfully required,

refuse and neglect to enter into a cognizance, with two good and sufBcient

sureties, according to law, for and toward the maintenance of the said

child ; against the peace, &c.^

§ 160. Practical Suggestions : —
Name of Partioeps Criminis doubtful —(Duplicity). —Where, ill

single adultery or fornication, there is doubt how the proofs of

the name of the particips criminis may be, and it seems not safe

to trust alone to the allegation that it is unknown, the beat prac-

tical course is to add a second count or more. The method of

bringing all into a single count, and still avoiding duplicity, stated

in a previous chapter,' is not applicable here ; because, if one

commits adultery or fornication with two persons, in however
close succession, there are evidently two offences, and to charge

both in one count would render it double. It is otherwise with

such an offence as assault and battery ; for one blow may take

effect on two persons.^ But there cannot be one carnal penetra-

tion of two women. Where the wrong is the continuing one of

living in adultery or fornication, or of open lewdness, the case

in reason is different. A man may live in adultery, or commit
open lewdness, with any number of women at once ; thereby,

probably, subjecting himself to but one punishment. Still this

question has not been judicially passed upon, and a careful prac-

titioner is cautious in treading on ground not hardened into a

highway by adjudication.

Joining Oflfences. —In this class of crime it is of tener desirable

than in some others to proceed for two or more criminal acts in one

indictment. Then there must be not less than one count for each

separate transaction. Still, —
§ 161. Caution as to Evidence. —Whether there are several

counts or but a single one, the prosecuting officer should be on
his guard not to be defeated in his efforts to lay before the jury

1 The State v. Crawford, 10 Rich. 361, The State, 5 Ga. 491. And see Koot t-.

363, 365. I have made some slight depart- The State, 10 Gill & J, 374 ; Norwood v.

ure from the words in the report, and I The State, iH Md. 68. For an English
should advise following this form only on form for disobeying an order of main-
a careful comparison of it with the existing tenance, see Matt. Crim. Law, 429.

statute. For a fuller form, with the stat- '' Ante, § 18-21.

ute on which it is drawn, see Walker v. » Crim. Froced. I. § 437 ; II. § 60.
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all the relevant testimony. Perhaps he will be required to elect,

at an early stage of the hearing, on what particular transaction

or count or counts he will ask for a verdict. This question being

within the judicial discretion of the presiding judge, he can com-

monly do no otherwise than submit to whatever order is made.^

But the admissibility of evidence is of law, not of discretion.

And, to establish in this offence a particular act, it is competent

to show, within recognized limits, what the defendant did both

before and after, —a doctrine^ which the prosecuting officer

should familiarize himself with, and become able to explain and

enforce to the court, before entering upon the trial.

§ 162. Defence. —Where, as in the majority of these cases, the

evidence is circumstantial, the most available method for the

defendant's counsel will ordinarily be to point out the absence of

some needful link, or to break by counter testimony some such

link, in the chain of the adduced circumstances. He should not

suffer the jury to overlook the fact, or be allured from it by any

artifice, that even an insufficient strength, creating reasonable

doubt, at any one place in the chain,^ is equivalent to the same

thing in the whole.

1 Grim. Proced. I. § 454 et seq. ' Grim. Proced. I. § 1076-1079.

2 Stat. Grimes, § 677-685, 709.

For AFFEAY, see Riot, &c.

AIDING AND ABETTING, ante, § 114-117, 119-121.

ALEHOUSE, see Liquor Selling —Nuisance.

ALLURING TO CRIME, see ante, § 105-107.
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CHAPTERXII.

ANIMALS, OFFENCESRELATING TO.

§ 163. Introduction.

164-166. Illegal Marking and Altering Marks.

167,168. Unlawful Driving.

169. Unlawful Herding.

170. Purchasing and Slaughtering.

171-176. Neglect to restrain, Estrays, Impounding, &e.

177. Unlicensed Keeping of Dogs.

§ 163. Here —Elsewhere —How Chapter divided. —We shall

in this chapter consider, I. Illegal Marking and Altering of

Marks; II. The Unlawful Driving of Cattle; III. Unlawful

Herding ; IV. Offences connected with Purchasing and Slaught-

ering ; V. Neglect to restrain, Estrays, Impounding, and Offences

relating thereto ; VI. The Unlicensed Keeping of Dogs. The
subject of Cruelty to Animals will constitute a chapter by itself.

And larcenies of and malicious mischief to them, and cheats and

nuisances effected by their means, will be placed under the sev-

eral titles of Larceny, Malicious Mischief, Cheats and False Pre-

tences, and Nuisances. Under some of the other titles something

also of animals will appear.

I. Illegal Marking and Altering of Marks.^

§ 164. Formula for Indictment. —The terms of the statutes

differ, and the pleader should duly cover the particular ones on
which he is proceeding. His allegations, if they fulfil this rule,

may be,

—

That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80], did, to defraud

one X, put upon a certain heifer of the cattle'' of the said X, the mark of

him the said A,' without the consent of the said X [or, did, &c. alter the

1 For discussions of these offences, with ^ Crim. Proced. I. § 568-570, 619.

the pleading, practice, and evidence, see ' Stat. Crimes, § 459 ; The State v.

Stat. Crimes, § 454-461. Davis, 2 Ire. 153.
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mark^ upon a certain heifer of the cattle of the said X, by substituting

therefor the mark of the said A, without the consent, &c.] ; against, &c.
[ante, § 66].='

§ 165. Branding. —Under the Texas statute it is good to say,

following its terms, —
That A, &c. on, &c. at, &c. did unlawfully brand a certain colt [to wit,

a sorrel mare colt'], said colt being then and there not his own, and being

then and there the property of* some person whose name is to the jurors

unknown, without the consent of the owner, and with the intent to defraud

the owner thereof; against, &c.'

§ 166. Altering. —Under a provision making ptinishable one

who "shall fraudulently alter or change the mark or brand of

any animal, or shall fraudulently mark or brand any unmarked
animal, with intent to claim the same, or prevent identification

by the true owner thereof," the charge for altering may be,

—

That A, &c. on, &c. at, &c. did fraudulently alter the brand of an animal

to wit, a cow, of one X [of the value of five dollars^], by putting the

1 And see The State v. Davis, supra.

2 For forms practically in use, see Bick-

nell Ind. Crim. Pr. 482 ; Bassett 111. Crim.

PI. 85. A form in Bicknell is on a statute

which provides that "every person who
shall alter the mark or brands on the horse,

mare, gelding, ass, mule, sheep, goat, neat

cattle, or hog of another, or mark or brand

any such animal, with intent to steal the

same, if the value of the animal so marked
be five dollars or upward, shall be subject

to the punishment inflicted on those guilty

of grand larceny ; and, if the value of such

animal be less than five dollars, such per-

son shall be subject to the punishment in-

flicted on those guilty of petit larceny." It

is, —
That A, &c. on, &c. at, &c. unlawfully and

feloniouslj' altered the mark of a certain hog,

of the goods and chattels of X, of the value

of fifteen dollars [with the intent to steal the

same], by then and there unlawfully and
feloniously cutting out a crop on the right ear

of said hog, and changing said mark into a

swallow fork, said crop on the right ear being

then and there the lawful and duly recorded

mark for the hogs of the said X; against,

&c.

The matter here inserted in brackets is

not in the original, but it is clearly essen-

tial. The allegation of value, not generally

required, is necessary on this form of the

statute. Stat. Crimes, § 427, 444, 445, 464,

945. For other forms see —
Florida. —Atzroth v. The State, 10 Fla.

207 ; Morgan v. The State, 13 Fla. 671
;

Curry v. The State, 17 Fla. 683.

North Carolina. —The State v. Davis,

2 Ire. 153.

Texas. —The State u. Hall, 27 Texas,

333 ; The State u. Haws, 41 Texas, 161
;

Senterfit v. The State, 41 Texas, 186 ; Fos-

sett V. The State, 11 Texas Ap. 40; Davis

V. The State, 13 Texas Ap. 215.

8 Unnecessary, and better omitted.

Stat. Crimes, § 440, 443 ; Crim. Proced.

I. § 486.

* It would be neater to say more briefly,

a certain colt not then and there his own,

but the property of, &c.
5 The State v. Haws, 41 Texas, 161

;

Fossett o. The State, 11 Texas Ap. 40.

" Without the consent," and " with intent

to defraud," &c. are essential. The State

V. Hall, 27 Texas, 333.

6 As the value appears under this stat-

ute not to be an element of the offence, —
that is, essential to the punishment, —it

need not be alleged in the indictment. See

the places cited ante, § 164, note.
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same into his the said A's own proper brand [to wit, the letter A ^], with

intent to claim the said animal as his own ; against, &c.^

II. The Unlawful Driving of Cattle.^

§167. From Accustomed Range. —Under the Texas statute,

making punishable one who shall " wilfully take into possession

and drive, use, or remove from its accustomed range, any live-

stock not his own, without the consent of the owner, and with

intent to defraud the owner thereof," the allegations may be, —
That A, &c. on, &c. at, &c. did wilfully take into his possession, and

drive and remove from their accustomed range, one cow and one heifer,^

not his own, being then and there the live-stock of one X, without the con-

sent^ of the said X, and with the intent to defraud him thereof; against,

&c.«

§ 168. Not having been Inspected. —Under another Texas

statute it would seem to be sufficient to say,

—

That A, &c. on, &c. at, &c. did unlawfully drive out of said county of,

&c. one hundred and fifty head of cattle the property of X, and not of said

A, without the written consent of the said X, and without first having

them duly inspected as the law requires ; against, &c.'

III. Unlawful Herding.

§ 169. Statute and Indictment. —A Texas statute makes it un-

lawful for one " to herd any drove of horses or cattle, numbering
more than twenty-five head," upon any land not his own within

one half mile of any residence, without the consent of the owner
of the land. And " whenever any person so unlawfully herding

horses or cattle shall be requested by any resident of this State,

residing within one-half mile of the place where such stock are

1 Probably not necessary. See the The State v. Thompson, 40 Texas, 515

;

places referred to ante, § 164. Long v. The State, 43 Texas, 467. For a
2 Atzroth 0. The State, 10 Fla. 207; form on a somewhat analogous English

Morgan v. The State, 13 Fla. 671. statute, see Reg. v. Fitzsimons, 4 Cox
8 Stat. Crimes, § 4.52, 453. C. C. 246.

* A further description of the animals ' Covington v. The State, 6 Texas Ap.
is unnecessary and injudicious. Ante, 512. Wot having Marks recorded.

—

§ 1 65 and places there referred to. For the driving of cattle without having
^ Where the statute requires the consent their marks on record, see Senterfit v.

to be in writing, say " written consent." The State, 41 Texas, 186.

6 Darnell v. The State, 43 Texas, 147

;
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being so unlawfully herded, to remove the same from such land,

and shall fail, refuse, or neglect to remove such stock at once, he
shall be deemed guilty of a misdemeanor ; and, upon conviction,

&c. shall be fined in any sum not exceeding one hundred dollars

for each hour of delay after notice given." The indictment may
allege, —

That A, &c. on, &c. at, &c. did unlawfully herd, upon land not his own,
within less than one-half mile of the residence of X, then residing in said

county, and without the consent of the owner of the land, a drove of fifty

horses ; and, upon being then and there requested by thq said X to remove
the same from said land, did then and there neglect and refuse so to

remove them for the space of one hundred several and consecutive hours
from and after the making of the said request and notice ; to wit, from and
after three of the clock in the afternoon of said day to the end of the

day of, &c. ; against, &c.^

IV. Offences connected with Purchasing and Slaughtering.

§ 170. The Indictment —for these offences presents no prac-

tical difficulties, and it will be sufficient to refer to cases con-

taining forms.^

V. Neglect to restrain,^ Estrays,^ Impounding, and Offences relating

thereto.

§ 171. Swine on Sidewalk —(Against City Ordinance). —Under
a city by-law making one punishable who shall " permit any
horse, cattle, swine, or sheep under his care to go upon any side-

walk in the city, or otherwise occupy, obstruct, injure, or incumber
any such sidewalk, so as to interfere with the convenient use of

the same by all passengers," it is sufficient, where not necessary

to set out the by-law,^ to say in allegation, —
That A, &c. on, &c. at, &c. did unlawfully permit thirty swine then and

there under his care to go upon and injure the sidewalks on certain public

* Caldwell v. The State, 2 Texas Ap, Garcia, 38 Texas, 543. Purchasing with-

53 ; Linney v. The State, 5 Texas Ap. out bill of sale, with expositions of the

344. statute. Lastro v. The State, 3 Texas Ap.
2 Against butcher for failing to re- 363 ; Houston u. The State, 13 Texas Ap.

turn list of brands of cattle slaughtered. 595.

Schutze V. The State, 30 Texas, 508. For ^ gtat. Crimes, § 223, 1136-1139.

buying hide taken from a dead animal * lb. § 462-464.

without owner's consent. The State v. ^ Ante, § 133-135 ; Stat. Crimes, § 406.
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Streets in the city of Cambridge, to wit, the sidewalks in Harvard Square

and North Avenue, by rooting and destroying the same, so as to interfere

with the convenient use of the same by all passengers ;
" against the peace

of the Commonwealth and of the said city of Cambridge, and contrary to

the form of the statute and of the by-law of said city in such case made
and provided.^

§ 172. Distraining and Impounding. —At the common law, one

finding cattle on his land doing damage may distrain and im-

pound them.^ This right and the general subject of impounding
cattle have been much legislated upon in our States ; and, in

some of them, not in all,* but perhaps generally, the statutes

have superseded the common law.^ Hence, —
§ 173. Pound Breach and Rescuing Cattle. —Within principles

explained in another connection,^ the rescue, by breaking the

pound or otherwise, of cattle lawfully distrained under either

common-law or statutory authority, is indictable at the common
law. So, at least on the better reason, the doctrine appears

pretty plainly to be ; though, as to cases in which there has

been no assault or other breach of the peace, the authorities to

it are a little contradictory and confused.' In the words of

Chitty, "pound breach is an injury and insult to public jus-

tice, and as such seems to be indictable at common law."^ If

' Commonwealth v. Curtis, 9 Allen, Colden k. Eldred, 15 Johns. 220; Rockwell
266. V. Nearing, 35 N. Y. 302 ; Fitzwater v.

2 Ante, § 135 ; Stat. Crimes, § 406, Stout, 4 Harris, Pa. 22 ; Collins v. Larkin,
407. 1 R. I. 219.

3 1 Chit. Gen. Pract. 656-659 ; Co. « Crim. Law, I. § 465-468. See II.

Lit. 96 a, 161a; 3 Bl. Com. 6 ; Vaspor v. § 1013 ; Reg. v. Williams, 1 Den. C. C.
Edwards, 12 Mod. 658; Storey v. Robin- 529, 4 Cox C. C. 87, 2 Car. & K. 1001;
son, 6 T. R. 138; Gimbart v. Pelah, 2 Reg. r. Brenan, 6 Cox C. C. 381 ; Reg. o.

Stra. 1272; Anscomb v. Shore, 1 Camp. Boyle, 7 Cox C. C. 428.

285; Tyrringham's Case, 4 Co. 36 a, 38 6; '1 Russ. Crimes, 5th Eng. ed. 560; 2
Anonymous, 3 Wils. 126 ; Dovaston a. Hawk. P. C. c. 10, § 56 ; The State v.

Payne, 2 H. Bl. 527 ; Hawkins v. Eckles, Young, 18 N. H. 543; Rex u. Bradshaw,
2 B. & P. 359 ; Clement a. Milner, 3 Esp. 7 Car. & P. 233. According to the latter

95 ; Whiteman v. King, 2 H. Bl. 4 ; Sheriff case, and in reason, the rescue is indictable

V. James, 1 Bing. 341 ; Gulliver u. Cozens, from the time when the cattle are "in the

1 C. B. 788 ; Cape v. Scott, Law Rep. 9 custody of the law." In The State v. Bar-
Q. B. 269. rett, 42 N. H. 466, the court observed

:

* Hamlin v. Mack, 33 Mich. 103. And "At common law, a rescue [not speaking
see Oil v. Rowley, 69 111. 469. of the rescue of a person arrested or im-

f Eastman v. Rice, 14 Maine, 419; prisoned] is defined as the taking and set-

Morse V. Reed, 28 Maine, 481 ; Sloan o. ting at liberty, against law, a distress

Hubbard, 34 Ohio State, 583 ; Dent v. taken for rent, or services, or damage
Ross, 52 Missis. 188; Mooney u. Maynard, feasant." p. 469. And see The State v.

1 Vt. 470 ; The State o. Young, 18 N. H. Young, 18 N. H. 543.

543 ; Crocker v. Mann, 3 Misso. 472. See » 2 Chit. Crim. Law, 204, note.
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this were not so, still we have statutes making it indictable.^

Now,

—

§ 174. Common-law Indictment. —The indictment at the com-
mon law sets out the impounding, and then the rescue, or the

breach of the pound, according to the facts.. One of Chitty's

forms for pound-breach and rescue, some parts whereof are need-

lessly plethoric, is, —
That on, &c. at, &c. [ante, § 80], one X, &c. [ante, § 79] took and dis-

trained one mare and two colts of the cattle of A, &c. [the defendant, ante,

§ 74-77], [of the price of, &c. ; in other forms in Chitty the words are, of

the value, &c.^], in and upon a certain parcel of land of the said X there

situate being found then wrongfully feeding, depasturing, destroying the

growing grass, and doing damage to the said X,' as a distress for the dam-
age then and there done and doing by the said animals ; and did thereupon

then and there impound and keep the same in the common pound of, &c.

and detain them in said common pound there as a distress for the cause

and damage aforesaid.* And [the jurors, &c. do further present^], that,

while the said mare and colt were so impounded and remaining in the said

common pound there as a distress for the cause aforesaid, the said A, on,

&c. [with force and arms^], at, &c. aforesaid, broke and entered the said

common pound, and, without the license and against the will of the said X,
and without any satisfaction having been made to him for the said damage,

did then and there unlawfully rescue, take, lead, and drive away the said

mare and colt from and out of the said common pound ; [in contempt, &c.

to the evil example, &c. and'] against the peace, &c.'

§ 175. Indictment on Statute. —Under a statute to punish

"any one who shall make any pound breach, or in any way,

directly or indirectly, convey or deliver any creature out of any

pound without lawful authority," the allegations may be, —
That A, &c. on, &c. at, &c. did unlawfully break and set open a good,

lawful, and sufficient pound, erected and maintained by said town of, &c. for

restraining and impounding all creatures therein liable to be impounded;

1 Commonwealth v. Beale, 5 Pick. 514. 6 Unnecessary. Ante, § 115, note.

2 I am not aware of any reason requir- ^ Unnecessary. Ante, § 43.

ing the price or value to be alleged, and I ' Unnecessary. Ante, § 48 ; Crim.

do not believe it to be necessary. It is Proced. I. § 647.

not in the form in Rex v. Bradshaw, 7 Car. 8 2 Chit. Crim. Law, 204. For other

& P. 233. See, for the rule, Crioa. Proced. forms, see lb. 405, 406 ; The State v.

L § 540, 541, 567 ; Stat. Crimes, §427,444, Young, 18 K H. 543. For rescue only,

445, 464, 945. before impounding, see 2 Chit. Crim. Law,
' I have slightly abridged this allega- 203 ; Rex v. Bradshaw, 7 Car. & P. 233

;

tion. The State v. Barrett, 42 N. H. 466 ; Com-
* I am still abridging the form a little. monwealth v. Hubbard, 24 Pick. 98.
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and did then and there without lawful authority deliver and convey out of

said pound one cow and one heifer,^ then being in said pound lawfully

impounded ; against, &c.^

§ 176. Estrays —(Taking up and using). —One of the princJ^al

offences under our estray laws^ is the taking up and using of an
estray without complying with the statutory directions. A good
indictment for it, upon the Texas statute, is the following : —

That A, &c. on, &c. at, &c. did unlawfully, without complying with the

laws regulating estrays,* take up and use [a certain estray animal, to wit,']

a certain estray mare,^ of the value of fifty dollars,' the property of* some
person to the jurors unknown ; against, &c.'

VI. The Unlicensed Keeping of Dogs.

§ 177. Offence —Indictment or Complaint. —There are, in some
of our States, statutes requiring the keepers of dogs to procure
licenses therefor, and making a non-compliance with their pro-

visions criminal. But they are not so general as to render a dis-

cussion of them, and a presentation of the forms of procedure,

a judicious use of our space. It will suffice to cite some cases

wherein also are forms.'"

1 A particular description of the ani- ' The State v. Apel, 14 Texas, 428.

mals, such as their color, marks, and the ° Davis v. The State, 2 Texas Ap. 162.

like, need not be given. Ante, § 165 and ^or another form, see The State v. Cara-
note ; Stat. Crimes, § 464. bin, supra. For a foi-m for Taking up

2 The State v. Young, 18 K H. 543. and Converting to own Use, see Greene
8 Stat. Crimes, § 462-464. v. The State, 79 Ind. 537. See Dixon v.

* The State v. Hutchinson, 26 Texas, The State, 4 Blackf. 312.

Ill ; The State v. Moreland, 27 Texas, '" Blair v. Forehand, 100 Mass. 136,

726. 137, note ; Commonwealth v. Dow, 10 Met.
5 Not necessary. The State u. Cara- 382 ; Jones v. Commonwealth, 1 5 Gray,

bin, 33 Texas, 697. 193 ; Commonwealth v. Gorman, 16 Gray,
8 That this description of the animal is 601 ; Commonwealth v. Thompson, 2 Al-

suiBcient, see ante, § 165, 175; Stat. Crimes, len, 507 ; Commonwealth b. Brahany, 123

§ 464. Mass. 245 ; Commonwealth v. Washburn,
' The value is important in Texas, as 128 Mass. 421.

explained in Stat. Crimes, § 464. See
ante, § 174 and note.
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CHAPTERXIII.

AESONAND OTHERBURNINGS.^

§ 178. Introduction.

179-190. The Substantive Offence.

191-195. Attempts.

196-199. Practical Suggestions.

§ 178. How Chapter divided. —We shall consider the indict-

ment as to, I. The Substantive Offence ; II. Attempts. To
which will be added, III. Practical Suggestions.

I. The Substantive Offence.

§ 179. Common-law Indictment. —The ordinary indictment for

common-law arson is, to copy Chitty's form, which is needlessly

plethoric, —
That A, &c. [not having the fear of God before his eyes, but being

moved and seduced by the instigation of the devil ^], on, &c. [with force

and arms'], at, &c. a certain house ^ of one X [ante, § 79] there situate,'

feloniously, wilfully, and maliciously ' did set fire to and [the same house

1 For direct expositions of these offences, is to omit them. Crim. Proced. II. §41,
with the pleading, practice, and evidence, 135.

see Crim. Law, II. § 8-21 ; Crim. Proced. ^ "Feloniously" is, of course, neces-

II. § 31-53. Incidental, Crim. Law, I. sary, the offence being felony. " Volun-

§224, 318, 329, 334, 514, 559, 577, 686, tarily " may be substituted for "wilfully"

765, 781 ; Crim. Proced. I. § 540, 573, if the pleader chooses. "Maliciously" is

613; Stat. Crimes, § 207, 213, 277, 289, probably indispensable ; but it is not clear

291,310,311. that either "voluntarily" or "wilfully"
^ Unnecessary. Ante, § 44. must be connected with it, for in meaning
" Unnecessary. Ante, § 43. it seems to include them. Perhaps not all

* Not " dwelling-house," as in burglary, these distinctions are firmly established.

but "house." Crim. Proced. II. § 34. And the rules may be different under stat-

' The words " there situate " are com- utes, for then the statutory words should

mon ; but they are believed not to be neces- be followed. Consult Crim. Proced. I.

sary, though this is not in all the States § 6i3; II. § 42-44; 3 Chit. Crim. Law,

clear beyond argument. Where they are 1122 ; 1 Hale P. C. 567, 569 ; 3 Inst. 67.

certainly not necessary, the better practice
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then and there, by such firing as aforesaid, feloniously, wilfully, and mali-

ciously did ^] burn [and consume ^] ; against the peace, &o.°

§ 180. General Formula. —Most of the indictments are drawn
on statutes, some of which have enlarged the bounds of this fel-

ony, and others created misdemeanors analogous to it. They
follow the common-law form, except that they substitute for the

common-law terms such statutory ones as differ from them, and
add any ingredients which the statutes have introduced into the

offence.* The outline, to be filled up and varied to cover the

particular facts and statutory words, may be, —
That A, &c. on, &c. [if the time of day is material add it here, as ex-

plained ante, § 86, 87 ^], at, &c. [ante, § 80], did feloniously,^ wilfully, and

maliciously ' set fire to [or burn, employing the statutory expression °] a

certain house [or dwelling-house, or shop, or barn, using the statutory

word] of one X [ante, § 79],° there situate ^^ [adding, if the statute re-

quires], with the intent, &c. [or whatever else it has set down as enhancing

t^e criminality of —that is, the punishment for —the burning] ; against

the peace, &c."

1 This matter in brackets adds nothing

to the sense, and it is plainly not necessary.

Nor is it always found even in the old in-

dictments. For illustration, Rex v. Ped-

ley, Cald. 218 ; Bex v. Scofield, Cald.

397.
2 " And consume " not necessary ; and,

it is believed, not common. " Burn " is

essential, but pi-obably " set fire to" need

not be added ; though, in the absence' of

adjudications to the point, it is practically

safer to employ both terms.

3 3 Chit. Grim. Law, 1127. And com-

pare form in Matthews Grim. Law, 436.

« Ante, § 31 ; Grim. Proced. II. § 34,

35.

^ As, see The State v. Hurley, 71 Maine,

354.
s Omit " feloniously " in misdemeanors.
t But follow the statutory words. And

see ante, § 179 and note; TuUer v. The
State, 8 Texas Ap. .501, 505.

s The two expressions are defined and
distinguished in Stat. Grimes, § 310,311.

And see Grim. Proced. L § 612, 613 ; II.

§ 47 ; Rex v. Smith, 4 Gar. & P. 569 ; The
State V. Johnson, 19 Iowa, 230; Mary v.

The State, 24 Ark. 44.

9 Grim. Proced. II. § 36-39.
1" As to whether these words should be

90

employed or not, see ante, § 179 and
note.

11 For forms, see 4 Went. PI. 20-22 ; 3
Ghit. Grim. Law, 1127-1131 ; Archb. Grim.
PI. & Ev. 19th ed. 555, 561, 563-570; Da-
vis Prec. 49-54; 6 Gox G. C. App. 23,

102-107 ; Rex v. Hill, 20 Howell St. Tr.

1317 ; Rex V. Pedley, Gald. 218 ; Rex ;.

Scofield, Gald. 397 ; Rex v. Newiil, 1

Moody, 458 ; Rex v. Woodward, 1 Moody,
323 ; Reg. v. Child, Law Rep. 1 G. C. 307,

12 Gox G. C. 64 ; Reg. o. Manning, Law
Rep. 1 G. G. 338, 12 Cox C. G. 106; Reg.
V. Newboult, Law Rep. 1 C. G. 344, 12

Gox C. G. 148 ; Hunter's Case, 1 Lewin,

3, 4 ; McDonald's Case, 2 Lewin, 46 ; Reg.
V. Paice, 1 Car. & K. 73 ; Reg. u. Fletcher,

2 Gar. & K. 215 ; Reg. v. Munson, 2 Cox
C. C. 186; Reg. v. Lyons, 8 Gox G. C 84,

Bell, 38, 43 ; Reg. v. Batstone, 10 Gox C. G.

20; Reg. V. Faulkner, 13 Cox C. C. 550
;

Reg. i;. Greenwood, 23 U. G. Q. B. 250

;

Reg. V. Gronin, 36 U. C. Q. B. 342.

Alabama. —Martin v. The State, 28 Ala.

71 ; Grim v. The State, 43 Ala. 53 ; Hinds
V. The State, 55 Ala. 145 ; Cheatham v.

The State, 59 Ala. 40 ; Walker v. The
State, 61 Ala.pO; Hudson f. The State, 61

Ala. 333 ; Lockett v. The State, 63 Ala. 5.

Arkansas. —Mary v. The State, 24 Ark.



CHAP, xni.] ARSONAND OTHBE BURNINGS. §181

§ 181. Under Particular Statutes : —
Mill. —Under a statute making one a felon who " shall unlaw-

fully and maliciously set fire to any church, chapel, or meeting-

house, or shall unlawfully and maliciously set fire to any house,

stable, coach-house, outhouse, warehouse, shop, mill, or granary,"

the allegations for the arson of a mill may be, —
That A, &c. on, «&c. at, &c. did feloniously, unlawfully, and maliciously

set fire to and burn one mill [there situate '], the property of one X [with

intent thereby to injure the said X ^] ; against, &c.^

44 ; Mott V. The State, 29 Ark. 147,

148.

California. —People v. Hood, 6 Cal.

236 ; People v. Scliwartz, 32 Cal. 160.

Connecticut. —The State o. Byrne, 45
Conn. 273.

Georgia. —McLane v. The State, 4 Ga.
335.

Illinois. —Staaden v. People, 82 111.

432.

Indiana. —Wolf v. The State, 53 Ind.

30 ; Johnson v. The State, 65 Ind. 204.

Iowa. —The State v. Johnson, 19 Iowa,

230.

Louisiana. —The State v. Gregory, 33

La. An. 737, 739.

Maine. —The State v. Ricker, 29 Maine,

84 ; The State v. Hurley, 71 Maine, 354.

Maryland. —Gibson o. The State, 54

Md. 447.

Massachusetts, —Commonwealth v.

Macomber, 3 Mass. 254 ; Commonwealth
u. Wade, 17 Pick. 395 ; Commonwealth
V. Squire, 1 Met. 258 ; Commonwealth v.

Harney, 10 Met. 422 ; Commonwealth v.

Flynn, 3 Cush. 529 ; Commonwealth v.

Barney, 10 Cush. 480 ; Commonwealth
V. Lamb, 1 Gray, 493 ; Commonwealth v.

Goldstein, 114 Mass. 272 ; Commonwealth
V. Bradford, 126 Mass. 42 ; Commonwealth
K. Allen, 128 Mass. 46.

Michigan. —McDade v. People, 29 Mich.

.50; People y. Thompson, 37 Mich. 118;

People V. Fairchild, 48 Mich. 31, 33.

Mississippi. —Lewis v. The State, 49

Missis. 354.

New Hampshire. —The State v. Liver-

more, 44 N. H. 386.

Neio Jersey. —The State v. Price, 6

Halst. 203.

New York. —People v. Bush, 4 Hill,

N. Y. 133 ; Woodford v. People, 62 N". Y,

117, 119, 5 Thomp. &, C. 539; Levy u.

People, 80 N. Y. 327, 328 ; McGarry v.

People, 2 Lans. 227 ; Peverelly v. People,

3 Parker C. C. 59, 61 ; Didieu v. People, 4
Parker C. C. 593 ; McDermott v. People,

5 Parker C. C. 102.

Nevada. —The State v. Cohn, 9 Nev.

179, 180.

iSfarth Carolina. —The State v. Wise, 66

N. C. 120 ; The State v. King, 69 N. C.

419; The State v Jaynes, 78 N. C. 504;
The State v. Thorne, 81 N. C. 555.

Ohio. —Allen i/. The State, 10 Ohio
State. 287.

Pennsylvania. —Chapman v. Common-
wealth, 5 Whart. 427.

South Carolina. —The State v. Pope, 9

S. C 273.

Texas. —Thomas v. The State, 41

Texas, 27, 28 ; Cesure a. The State, 1

Texas Ap. 19 ; TuUer v. The State, 8

Texas Ap. 501, 502 ; Bullock v. The State,

12 Texas Ap. 42,

Vermont. —The State v. Roe, 12 Vt.

93.

Virginia. —Commonwealth v. Posey, 4

Call, 109 ; Uhl v. Commonwealth, 6 Grat.

706 ; Commonwealth v. Page, 26 Grat.

943, 945 ; White v. Commonwealth, 29

Grat. 824.

United States. —District of Columbia.
United States v. White, 5 Cranch C. C.

38, 73.

1 As to these words see ante, § 179,

note.

2 Follow the statutory terms here ; or,

where the statute has only the words given

in our text, consider whether anything is

to be inserted by construction, and let the

averments cover such matter if any. Oth-

erwise there is probably no occasion for

this clause.

8 The State v. Jaynes, 78 N. C. 504.
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§ 182. Uninhabited Dwelling. —Under statutory terms more

complicated, making it a punishable misdemeanor to " wilfully

and maliciously burn, either in the night or in the day time, any

banking-house, store, manufactory, mill, barn, stable, ship, office,

outhouse, or other building whatsoever of another, other than

is mentioned in the third section," the indibtment for burning

an unfinished and uninhabited dwelling-house within the words
" other building," may be, —

That A, &c. on, &c. [about the hour of twelve o'clock in the night-time of

the same day ^], at, &c. did [feloniously "'], wilfully, and maliciously burn °

a building of one X there situate,* erected for a dwelling-house and not com-

pletely finished therefor and not inhabited ; against the peace, &c.'

§ 183. Public Building. —An indictment on the Vermont stat-

ute for arson of a public building may allege, —
That A, &o. on, &c. at, &c. did feloniously, wilfully, and maliciously set

fire to and burn a certain public building there situate, being a meeting-

house erected for the public worship of Almighty God ; against the peace,

&c.'

§ 184. To defraud Insurer. —The indictment for arson of one's

own house to defraud insurers ' is necessarily upon a statute, the

terms whereof should be covered by the allegations.^ Under the

English 43 Geo. 3, c. 58, § 1, making it felony to " wilfully, ma-
liciously, and unlawfully set fire to any house, &c. whether such
house, &c. shall then be in the possession of the person or per-

sons so setting fire to the same, or in the possession of any other

person or persons, or of any body corporate, with intent thereby

to injure or defraud his majesty, or any of his majesty's subjects,

or any body corporate," the form of the indictment for the of-

fence now in contemplation was, as given in all the books of

practice, omitting obvious surplusage, —
1 This clause is in the foiin now before These allegations make a prima facie case

;

me, but it is plainly not necessary. Ante, hence it is not necessary to say that the

§ 87 ; Crim. Proced. I. § 614. building is "other than is mentioned," &c.
2 Omit " feloniously " if the oflFcnce is lb. ; dim. Proced. I. § 637-639.

misdemeanor, Crim. Proced. II. § 35. ^ The State o. Roe, 12 Vt. 93. Own-
' "Burn" being the statutory word, it ership of such a building need not be al-

is not necessary, whatever be the common- leged. lb. ; Crim. Proced. II. § 36.

law rule, to add " set fire to," &c. Crim. ' Crim. Law, II. § 12, 16 ; Crim. Proced.

Proced. II. § 46, 47. II. § 45 a, 50.

* See ante, § 179. 8 Crim. Proced. IL § 34, 35, 40, 42,
5 Commonwealth v. Squire, 1 Met. 258. 44-48.
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CHAP. XIII.] ARSONAND OTHERBURNINGS. §186

That A, &o. on, &c. at, &c. did feloniously, wilfully, maliciously, and
unlawfully set fire to a certain house there situate and then in his posses-
sion, with intent thereby to injure and defraud the London Insurance Com-
pany ;

^ against the peace, &c.^

. § 185. Continued. —Following this model, an information on
a Connecticut statute, making it felony in " every owner or
tenant of any building who shall wilfully burn it, or anything
therein, with intent to defraud another," would be good which
alleged, —

That A, &c. on, &c. at, &c. did feloniously and wilfully burn a certain
building, to wit, a dwelling house, then and there owned by him, with in-
tent thereby to defraud the Republic Fire Insurance Company ; against
the peace, &c.°

§ 186. Another's Building to defraud Insurer. —Where one
who " wilfully burns a building ... at the time insured against
loss or damage by fire, with intent to injure the insurer, whether
such person is the owner of the property burnt or not," is made
by statute punishable as a felon,* the allegation, if so are the
facts, may be,

—

1 As to the methods of alleging the

name of the corporation, see ante, § 79 and
note, and the places there referred to.

2 3 Chit. Crim. Law, 1131 J; 2 Stark.

Crim. PI. 2d ed. 443 ; Crown C. C. 10th

ed. byEy. 113; Archb. Crim. PI. & Et.
10th Lond ed. 313.

" The State u. Byrne, 45 Conn. 273, is

before me while writing this form ; but the

information, which was therein held to be
good, is much more voUiminous and mi-

nute. It alleges that A, &c. on, &c. at, &c.

"wilfully and feloniously did burn a certain

building, to wit, a dwelling house there

situated," adding the street and number,
"of which building said A was at the time
of the burning of the same as aforesaid the

owner, with intent thereby to defraud the

Republic Fire Insurance Company, a com-
pany duly organized and existing under
the laws of the State of NewYork, for the

purpose of carrying on a general insurance
business throughout the United States, and
especially in the State of Connecticut, hav-
ing its principal office in the city of New
York, and which said corporation had pre-

"viously insured said building of said A, to

him the said A, against loss by fire, to the
amount of fourteen hundred dollars, by
its written policy of insurance theretofore

issued and delivered by it to said A, a more
particular description whereof is to the
attorney unknown, which said policy of

insurance was at the time of the burning
of said house in force as a valid policy of

insurance. And so the said attorney says,

that on, &c. at, &c. aforesaid, said A, being
then and there the owner of said building
as aforesaid, the same wilfully and felo-

niously did burn, with intent to defraud

said insurance company out of said four-

teen hundred dollars insurance as aforesaid

;

against the peace," &c. I know of no
principle of criminal pleading rendering

this particularity necessary. And it might
prove embarrassing in the evidence. Nor
is it usual. Consult, for kindred and illus-

trative forms, Commonwealth v. Bradford,

126 Mass. 42 ; Commonwealth v. Goldstein,

114 Mass. 272 ; People v. Schwartz, 32 Cal.

160; Johnson u. The State, 65 Ind. 204;
Staaden v. People, 82 111. 432; Reg. v.

Lyons, Bell C. C. 38, 8 Cox C. C. 84.

1 Mass. Gen. Stats, c. 161, § 7.
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That A, &c. on, &c. at, &c. did feloniously and wilfully burn a certain

grist-mill building of one X, there situate, which building was then and

there insured against loss and damage by fire, with intent thereby^ to in-

jure a certain insurance company called the Springfield Fire and Marine

Insurance Company ; against the peace, &C.''

§ 187. Burning Goods to injure Insurer. —The allegatious are

in like terms as for burning a building, except that the property

is described according to the different fact.^ Under two statutes,

the one rendering it felony to " unlawfully and maliciously set

fire to any . . . building, . . . whether ... in the possession

of the offender or in the possession of any other person, with in-

tent thereby to injure or defraud any person," * and the other

declaring it felony to " wilfully and maliciously set fire to any

goods or chattels being in any building the setting fire to which

is made felony by" any statute,* it is good in allegation to

say,—

That A, &c. on, &c. at, &c. did feloniously, wilfully, and maliciously set

fire to certain goods and chattels of him the said A, to wit, one straw mat-

tress and one thousand lucifer matches, then being in a certain building,

to wit, a house, in his possession and there situate,^ with intent thereby

to defraud an insurance company known by the name of, &c. ; against the

peace, &c.'

§ 188. Person being in House. —Under a statute declaring it

felony to " unlawfully and maliciously set fire to any dwelling-

house, any person being therein,"^ the allegations may be,

—

That A, &c. on, &c. at, &c. did feloniously, unlawfully, and maliciously

set fire to his own dwelling-house there situate, his wife Y being then in

said dwelling-house [or the dwelling-house of one X there situate, the said

X, and Z the wife of the said X, and another person whose name is to

1 There is no need to add here, as in the and note. It is doubtful whether the pos-

form before me, " then and there ;
" because, session of the house need be alleged, since

among other reasons, the time and place of the statute declares it immaterial to the

the injury meant to follow the burning are constitution of the offence. See ante, § 182

not essential elements in the ofience. and note. And as the court judicially knows
2 Commonwealth !i. Bradford, 126 Mass. that straw mattresses and lucifer matches

42. are " goods and chattels " and a house is a
" For forms, see Commonwealth v. Gold- " building," there seems to be no necessity

stein, 114 Mass. 272; Reg. v. Child, Law for the allegation to contain these quoted
Rep. 1 C. C. 307 ; Commonwealth v. Ma- words, followed by " to-wit." Crim. Pro-
comber, 3 Mass. 254 ; 6 Cox C. C. App. 23, ced. I. § 514, 568, 570, 612, 616, 619 ; Stat.

105-107. Crimes, § 426, 440.

* 7 Will. 4 & 1 Vict. c. 89, § 3. ' Reg. v. Lyons, Bell C. C. 38, 43, 8
6 14 & 15 Vict. c. 19, § 8. Cox C. C. 84.

» As to "there situate," see ante, § 179 8 24 & 25 Vict. c. 97, § 2.
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CHAP. Xril.] ARSONAND OTHER BURNINGS. § 192

the jurors unknown, being there in said dwelling-house] ; against the peace,

&C.1

§ 189. Statutory Degrees. —Some forms under statutes divid-

ing arson into degrees^ appear in the cases cited in the note.^

§ 190. Accessories —Principals of Second Degree. —In a note,

also, cases are referred to containing the allegations against the

accessory.* But, for practical use, nothing more or better is

required for charging the accessory whether before or after the

fact, and the principal in the second degree, than the general

forms given in another chapter.^ As to them, the offences now
under consideration present no peculiarities.

II. Attempts.

§ 191. Elsewhere —Here. —In addition to the general forms
for charging the attempt, given in a previous chapter,^ it is

deemed best to insert in this place some particular ones.

Thus, —
§ 192. Burning own House to burn Neighbor's.^ —Condensing

some forms from Chitty, we have the following, believed to be

good at the common law :
—

That A, &c. on, &c. at, &c. [unlawfully and maliciously '] devising and

intending to feloniously and maliciously burn and consume the house of

1 Arclib. Crim. PI. & Ev. 10th ed. 317, Didieu v. People, 4 Parker C. C. 59.3 (re-

19th ed. 562 ; Reg. v. Paice, 1 Car. & K. 73

;

versed, but not for any defect in the indict-

Eeg. V. Fletcher, 2 Car. & K. 215; Levy v. ment, 22 N. Y. 178) ; Levy v. People, 80

People, 80 N. Y. 327, 328 ; Woodford v. N. Y. 327, 328. Second degree. Peverelly

People, 62 N. Y. 117, 119, 5 Thomp. & C. v. People, 3 Parker C. C. 59, 61 ; Tlie State

539; Didieu v. People, 4 Parker C. C. 593 v. Cohn, 9 Nev. 179, 180. Third degree,

(finally adjudged 22 N. Y. 178). In these McDermott v. People, 5 Parker C. C. 102
;

NewYork forms, the burning is properly McGarry v. People, 2 Lans. 227.

alleged to be in the night, for so the statute * Levy v. People, 80 N. Y. 327, 328

;

requires the fact to be. But the name of McLane v. The State, 4 Ga. 335 ; The
the person in the house is not in all of State v. Ricker, 29 Maine, 84; Hunter's

them given; why, I have not inquired. It Case, 1 Lewin, 3, 4; Peoplau. Thompson,
is in all the English forms. Possibly there 37 Mich. 118.

may be a difference of opinion as to the ^ Ante, § 113-122.

necessity of alleging the name. I should ' Ante, § 100-112.

recommend its insertion as, at least, the ' Crim. Law, I. § 765 ; II. § 20.

better practice, wherever its omission is " When these or other similar adverbs

not expressly sanctioned by a statute or are made to qualify the verbs " burn and
judicial decision. consume," as in this form, I cannot see the

^ Crim. Law, II. § 19; Crim. Proced. necessity of inserting them here also, and

II. § 48 a. I should think it reasonably safe to omit
2 First degree. Woodford v. People, them. See post, § 194.

62 N. Y. 117, 119, 5 Thomp. & C. 539;
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§194 SPECIFIC OFFENCES. [book III.

one X there situate, did then and there, with the said intent so to burn and

consume the said house of X, unlawfully and maliciously set fire to and burn

his own house contiguous and near thereto ; against the peace, &c.^

§ 193. Special Statutory Felony. —The indictment on a statute

making it felony to " unlawfully and maliciously, by any overt

act, attempt to set fire to any building, &c. under such circum-

stances that if the same were thereby set fire to the offender

would be guilty of felony," ^ may allege,

—

That A, &c. on, &c. at, &c. did feloniously, unlawfully, and maliciously

attempt, by then and there, &c. [stating the overt act], to feloniously, un-

lawfully, and maliciously set fire to a certain building, to wit, &c. there

situate and then belonging to one X [with intent thereby then and there

to injure the said X '] ; against the peace, &c.*

§ 194. Another Statutory Attempt. —Under a statute, substan-

tially in the terms of the unwritten law, providing a punishment
for " every person who shall attempt to commit an offence pro-

hibited by law, and in such attempt shall do an act towards

the commission of such offence, but shall fail in the perpetration.

1 3 Chit. Crim. Law, 1129-1131 u.

Chitty's forms are much more Toluminous,
but I cannot discover that this condensa-

tion omits anything which any legal person

would deem essential. For other forms,

see Rex v. Wead, 4 "Went. PI. 59, 60 ; Rex
V. Broome, 4 Went. PI. 21. And see 4

"Went. Pi. 58. One of Chitty's forms —
3 Chit. Crim. Law, 1129 —is the follow-

ing:—

That A, &c. on, &o. at, &c. unlawfully

and maliciously devising and Intending to set

fire to and burn a certain house belonging to

him the said A, there situate, [with force and
arro.s, useless] unlawfully, wickedly, and ma-
liciously did set fire to a certain part of the

wooden floor of and belonging to the said

house, which said wooden floor was then and
there placed on the ground floor of the said

house, which said house was then and there

contiguous and near to certain dwelling-

houses of and belonging to divers of the liege

subjects of our said lord the king, situate at,

&c. aforesaid, with a wicked intention, by
means of such setting fire to the said part of

the said wooden floor of and belonging to the
said house of the said A, then and there un-
lawfully, wilfulh', and maliciously to burn
the said house of the said A [so far, it is

plain, no offence at the common law is set

out, unless the mere fact of contiguity to
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other houses will supply the defect. Crim.
Law, I. § 318, 514, 559, 577 ; II. § 12, 21] ; to

the great damage, danger, terror, and af-

frightment of the liege subjects of our said

lord the king near the house of the said A
then and there inhabiting and dwelling, in

contempt of our said lord the king and his

laws, to the evil example, &c. and against

the peace, &c.

Assuming the body of this indictment

to charge no offence, it is not quite plain

how the conclusion can make up the de-

ficiency. Evidently it is not good for an
attempt; because this requires a specific

intent to burn the neighbor's house, and
here the alleged intent is simply to burn
his own. Crim. Law, L § 729, 731. Still

it is possibly good as for a public nuisance,

but in the absence of adjudications directly

sustaining it I should advise further allega-

tions showing the publicity of the place.

For the law in this view, see Crim. Law,
IL§21.

2 24 & 25 Vict. c. 97, § 8.

' This averment, which is in the form
before me, is necessary only where such

intent to injure constitutes, by statute, an
element in the substantive burning at-

tempted.
* Archb. Crim. PI. & Et. 19th ed. 567.
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or shall be intercepted or prevented in the execution of the
same,"^ the allegations may be,

—

That A, &c. on, &c. at, &c. did attempt feloniously,'^ wilfully, and mali-

ciously to set fire to and burn " a certain house of one X, there situate, and
in pursuance thereof did then and there place and set fire to combustilile
materials on certain boards under said house, with the intent feloniously

and maliciously to then and there burn thereby the said house [but did
then and there fail to perpetrate the offence thus intended *] ; against the
peace, &c.°

§ 195. Solicitations. —On a statute like the one quoted in the

last section, or at common law, the indictment for a solicitation,

which is a form of attempt,® may aver, —
That A, &c. on, &c. at, &c. did unlawfully and maliciously [or, falsely

and wickedly ''] solicit and incite ^ one B to feloniously, unlawfully, and ma-
liciously* set fire to [or burn, or set fire to and burn] a certain house of
one X, situate, &c." [with intent to injure said X "] ; against the peace,

&C.12

1 Mass. Rev. Stats, c. 133, § 12; Crim.
Law, I. § 743 ; Crim. Proced. II. § 86.

2 Omit this " feloniously " if the attempt
is only misdemeanor.

' In one of the forms now before me,

the collocation of these words is different

;

namely, " did feloniously, wilfully, and
maliciously attempt to set fire to and burn."

In the form given in the last section, this

sort of adverb stands in both places, being

repeated. Now, in both places, the offence

consists, not in the attempt to burn, but

to feloniously and maliciously burn —to

commit the felony of malicious burning.

Hence, whether we should trust to a court's

overlooking an inaccuracy of expression

or not, true precision requires these adverbs

to stand where they will qualify " set fire

to and burn." And the statute proceeded

on in this section has no qualifying words
to the intent. That in the last section has

;

therefore the form there has these words at

both places.

* This allegation, or something like it,

appears to be common in Massachusetts

under the statute now in contemplation

;

but, in reason, such failure is not an essen-

tial part of the prima facie offence of at-

tempt, therefore it is probably not neces-

sary. See ante, § 182, first note to the

7

form, and the places there referred to. In
New York, under a statute in like terms,

this allegation does not appear in the cases

of attempted arson now before me, wherein
the indictments were sustained. People «.

Bush, 4 Hill, N. Y. 133 ; McDermott v.

People, 5 Parker C. C. 102. And see

Crim. Proced. II. § 86 ;
post, § 260.

5 Commonwealth v. Flynn, 3 Cush. 529

;

Commonwealth v. Harney, 10 Met. 422.

For other forms, see The State v. Johnson,
19 Iowa, 230; Uhl u. Commonwealth, 6

Grat. 706 ; McDade v. People, 29 Mich. .'50.

" Ante, § 105, 106.

7 People V. Bush, 4 Hill, N. Y. 133.

Or omit these words, see note to the last

section.

8 Crim. Proced. IT. § 74.

' Add, " in the night time," where such

is an element in the offence solicited.

'" It is not necessary, in point of law,

that the house should be located in the'

county of the solicitation. Crim. Proced.

I. § 57.

" See ante, § 193 and note.

12 People V. Bush, supra ; People v. ,

Thompson, 37 Mich. 118; McDermott v.

Feo^e, 5 Parker C. C. 102. And see 3

Chit. Crim. Law, 1129
;

post, § 258.
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III. Practical Suffgestions.

§ 196. Joining Substantive Offence emd Attempt. —By the rules

of the common law, the misdemeanor of an attempt to commit
the felony of arson cannot be joined in an indictment for the fel-

ony. But generally, in our States, the obstacle is in one way or

another removed by legislation ;^ and, where it does not inter-

pose, the judicious prosecuting officer will, in all cases of possible

doubt as to the completion of the offence, so shape his allegations

that the conviction may be for the attempt should no more be

proved. So, —
§ 197. Ownership. —If it is uncertain who will be shown at

the trial to have been the owner of the structure burned, counts

should be joined laying the ownership in different persons.^

But —
§ 198. Methods of Offending. —We have seen that the forms

do not specify the manner of a substantive burning, yet the}"- do
that of an attempt. Still, for neither is it ordinarily necessary

or judicious to allege different means in different counts ; but,

where there is no repugnance, it is better to lay in one count all

the ways within the probable proofs, and then the charge will

be sustained by showing enough to constitute an offence.^

§ 199. The Defendant —will avail himself of the mistakes of

the prosecuting officer and the weakness of his proofs. And, as

in most cases the evidence will be circumstantial, he will have
the usual facilities for creating doubts * which this species of evi-

dence affords.

1 Crim. Law, I. § 804-809; The State « Ante, § 19 et seq.

V. Sloanaker, 1 Houst. Crira. 62, 65. * Ante, § 162.
2 Compare with ante, § 160.
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CHAPTERXIV.

ASSAULT AND BATTERY.^

§ 200. Introduction.

201-210. The Indictment in General.

211-226. Special Forms and Aggravations.

227-229. Practical Suggestions.

§ 200. How Chapter divided. —We shall consider, I. The In-

dictment in General ; II. Special Forms and Aggravations

;

followed by, III. Practical Suggestions.

I. The Indictment in Greneral.

§ 201. Simple Assault and Battery at CommonLaw. —Chitty's

form is, —
That A, &c. on, &c. [with force and arms "], at, &c. in and upon one

X [in the peace of God and our Lord the King then and there being '], did

make an assault [thus far an assault is alleged, what follows is a charge of

a battery *], and him the said X then and there did beat, bruise, wound,
and ill-treat [so that his life was greatly despaired of ^], [and other wrongs
to the said X then and there did ^] ; [to the great damage of the said X '],

and against the peace, &c.^

1 For direct discussions of these of- these words "when only a slight assault

fences, with the pleading, practice, and can be proved." 3 Chit. Criin. Law, 821,

evidence, see Crim. Law, II. § 22-62, 69 a- note. They are never necessary. Crim.
72 e; Crim. Proced. 11 § 54-70 a ; Stat. Proced. II. § 5.5 and note. Practically, if,

Crimes, § 500-515. Incidental, Crim. Law, in an extreme case, the pleader wishes to

I. § 260, 265, 413, note, 422, 470, 548, 553, state anything of the sort, it will be better

736, 746, 788, 792, 795, 843, 861, 862, 867
; to give the pertinent facts, and not the

IL § 698-713; Crim. Proced. I. § 82, 411, "despair" of unnamed third persons.

413, 437, 438, note, 452, 469, 481, note, 548, ^ jj, reason, these indefinite words can-

617; IL § 6 a, 25, 26, 77-85, 297, 303, 366, not afford foundation for any proofs.

512, 513, 554, 579, 646, 651-654, 658, 692, And it is believed that the courts will

859, 881-883, 955, 992, 993, 1000; Stat, so treat them. Crim. Proced. II. § 57.

Crimes, § 216, 320, note, 496-499, 744. Plainly, then, it is practically best to omit
^ Not necessary. Ante, § 43. them.
' Unnecessary. Ante, § 47, and places '. Unnecessary. Ante, § 48 ; Crim, Pro-

there referred to. ced. II. § 57.

* Crim. Proced. II. § 56. 8 3 Chit. Crim. Law, 821.

' Chitty recommends the omission of
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§ 202. Greater Particularity of Charge. —Where the facts are

specially aggravated, and the pleader wishes to set them out

more fully, as ground for appealing to the discretion of the

court to inflict a heavier punishment, or as in law requiring it,^

he will introduce them in language expressing the truth of the

individual case ; for example, to follow a common form,

—

[After proceeding as in the last form down to " and ill-treat," add]

:

and the said A did then and there with both his hands violently cast, fling,

and throw the said X to, upon, and against a certain brick floor there ; and

him the said X, in and upon his head, neck, breast, back, sides, and

other parts of his body, with both the feet of him the said A then and there

violently and grievously did kick, strike, and beat, giving to the said X
then and there, as well by such flinging, casting, and throwing of him the

said X as also by such kicking, striking, and beating of the said X as afore-

said, in and upon the head, neck, breast, sides, back, and other parts of

the body of him the said X, divers bruises, hurts, and wounds ; against the

peace, &C.''

§ 203. As to which, —if a statute makes such matter essential

to a higher punishment to be inflicted, it must be alleged ; but,

where the purpose is only to move the discretion of the court, it

may as well be presented on the hearing for sentence.^ With
us, the statutes point out most of the aggravations worthy of

notice, and affix to each its particular consequence ; so that the

indictment necessarily alleges, in the statutory words, this aggra-

vating matter, and there is little practical temptation, unless per-

haps in the States where the jury assess the punishment, to add
anything more in aggravation.

§ 204. statutory Assaults and Batteries —are Ordinarily alleged

in the same terms as those at the common law.*
^

The principal

exception ^ is in —
1 Ciim. Law, II. § 42, 43, 50; Crim. cietit to aver, that, at a time and place

Proced. II. § 63, 63a. named, tlie defendants "did wilfully and
^ 3 Chit. Crim. Law, 821, 822. maliciously assault one Bridget McCoy,
s Crim. Proced. I. § 77 et seq.; Crim. contrary to the statute in such cases made

Law, I. § 934, 948-950. and provided, and against the peace and
^ Stat. Crimes, § 500, 514, 515. See digni'y of said State." Miller, C. J. ob-

ante, § 31, 32. served, that "the information in this case
^ loioa. —It is enacted in Iowa, that the fails to comply with this provision of the

information before a justice of the peace statute, in that the 'acts constituting the

"must contain ... a statement of the offence' are not stated therein. It accuses

acts constituting the offence in ordinary the defendants with committing an assault,

and concise language, and the time and for that they committed an assault. It

commission of the offence, as near as may would not do to accuse a person with the
he." Thereupon it was adjudged not suffi- crime of larceny, and merely allege that he
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§ 205. Indiana. —In this State there are no common-law
crimes,^ though in other respects the common law pervades its

criminal as well as civil jurisprudence.^ The statutes making
assault and battery punishable have a particular definition for

" assault," and another for " assault and battery," into which that

for assault does not enter as an element. " An assault is an un-

lawful attempt, coupled with a present ability, to commit a vio-

lent injury on the person of another." " Every person who in a

rude, insolent, or angry manner, shall unlawfully touch another,

shall be deemed guilty of an assault and battery." And the

courts hold, that the indictment, whether for assault or for as-

sault and battery, must cover these respective statutory terms.

^

Hence, while there are some varieties in the forms which have

been approved, the following will probably suffice, yet admit of

little or no abridgment :
—

For assault, —
That A, &c. on, &c. at, &c. did unlawfully attempt, having then and

there the present ability, to commit a violent injury on the person of one

X [by then and there in a threatening manner striking at and near said X
with a walking-stick* ] ; against the peace, &c.

For assault and battery, —
That A, &c. on, &c. at, &c. [in and upon one X did unlawfully make an

assault ^], and in a rude manner [or insolent manner, or angry manner, or

committed larceny at a time and place ' Grim. Law, I. § 35.

stated. The acts which in law constitute ^ Bishop First Book, § 58 and note,

larceny must be alleged. So in respect to ^ gjat. Crimes, § 512, 513 ; and compare

every criminal offence. It will not do to with § 514, 515.

accuse a party with the commission of a < I do not think the Indiana reports

crime by its technical name merely. The contain any decisions on the sufficiency of

acts which make up the offence must be the allegation for a simple assault, where

charged. This w.-is so without the statute." nothing is joined to it. The adjudications

The State v. Murray, 41 low.i, 580, 581. have been on the simple-assault part of the

Still the difference between this form and indictment for an assault and battery or

the ordinary one at common law is slight, for an aggravated assault. In such a case,

Itswordsare," did wilfully and maliciously the acts performed in aggravation may
assault one X ;

" those of the common-law stand in the place of what I have here set

form are, " Upon one X did make an down in brackets. But, in the absence of

assault." The common-law form seems to such acts in averment, it seems to me, in

be justifiable only on the grounds of long- principle, that such matter as I have in-

continued usage, and the lack of language serted in these brackets, shaped to suit

to express the somewhat complicated idea the particular facts, ought to be intro-

more minutely. Grim. Proced. I. § 493, duced ; the indictment without it being

494, 497. I do not discover that such too indefinite. See Grim. Proced. II.

form is deemed inadequate in Iowa. See, § 86-92.

for example, The State v. Newton, 44 s These words are in the form in The

lo^a 45 Sl^'e «'• Philley, 67 Ind. 304, and in some
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rude, insolent, and angry manner] did then and there unlawfully touch

[with his clenched fist, or with a stick held in his hand, or with the butt

end of a gun i] the said X ; against the peace, &c.^

Or, what is practically better, putting the indictment into such

form that there may be a conviction for assault if the proof of

the alleged battery fails, —
That A, &c. on, &c. at, &c. did unlawfully attempt, having then and

there the present ability, to commit a violent injury on the person of one
X, and therein did then and there, in a rude, insolent, and angry manner,

unlawfully touch [with, &c. as before '] the said X ; against the peace,

&c.^

For an aggravated assault, or an aggravated assault and bat-

tery, it is good and customary to employ the appropriate one
of the foregoing forms ; weaving into or introducing after it,

before the conclusion, the aggravating matter. The pleader may
say, for example, " by," &c. following in substance the statutory

terms.^

others; but, as by the Indiana decisions

they are inadequate to charge an assault, I

cannot see that they are of any use.

1 None of these words, or their equiva-

lents, are in the form in The State v. Phil-

ley, supra. Query, whether something
should not be added to the word " touch "

to make the charge more specific. And see

. the note before the last. If, as, for example,

in Agee u. The State, 64 Ind. 340, the in-

dictment proceeds, " by," &c. setting out

some statutory aggravation, that, of course,

will suffice. In like manner, some of the

forms say " touch, beat, bruise," &c. ; and
I do not see any weighty objection to this

method of averment.
2 The State v. Philley, supra; The

State V. Wright, 52 Ind. 307.

^ See the note to the last form.
* Thie form in Dickinson w. The State,

70 Ind. 247, 250, which I have not copied

very closely, is drawn on this idea. And
see McCuUcy u. The State, 62 Ind.

428.

^ Cases containing forms under the

several paragraphs of this section are Nash
V. The State, 7 Ind. 666; The State f.

Farley, 14 Ind. 23 ; Rice c. The State, 1

6

Ind. 298; McCarty v. The State, 16 Ind.

310; Cardert). The State, 17 Ind. 307; The
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State V. Murphy, 21 Ind. 441; Wall v.

The State, 23 Ind. 150; The State v. Mil-

ler, 27 Ind. 15; Adell -j. The State, 34
Ind. 543, 544 ; Hamilton v. The State, 36
Ind. 280; Sloan v. The State, 42 Ind.

570 ; Williams v. The State, 47 Ind. 568

;

Greer v. The State, 50 Ind. 267 ; Ryan v.

The State, 52 Ind. 167; The State v.

Wright, 52 Ind. 307 ; The State v. Throck-
morton, 53 Ind. 354 ; Harris v. The State,

54 Ind. 2, 3 ; The State v. Prather, 54 Ind.

63 ; Jarrell v. The State, 58 Ind. 293 ; The
State V. Hubbs, 58 Ind. 415 ; The State v.

Neff, 58 Ind. 516; Jones v. The State, 60
Ind. 241 ; The State y. Morgan, 62 Ind. 35

;

McCuUey v. The State, 62 Ind. 428 ; Green-
wood V. The State, 64 Ind. 250 ; Agee v.

The State, 64 Ind. 340; Hughes v. The
State, 65 Ind. 39 ; The Slate v. Hattabougli,
66 Ind. 223 ; The State v. Philley, 67 Ind.

304; Pierce v. The State, 67 Ind. 354;
Howard v. The State, 67 Ind, 401 ; Shinn
V. The State, 68 Ind. 423; Dickinson v.

The State, 70 Ind. 247, 250 ; Slusser v. The
State, 71 Ind. 280 ; Bryant v. The State,

72 Ind. 400 ; The State v. Maddox, 74 Ind.

105; The State ,.: Smith, 74 Ind. 557;
Pierce v. The State, 75 Ind. 199; Hays w.

The State, 77 Ind. 450.
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§ 206. General Formula. —Leaving out of view the peculiari-

ties of the Indiana practice, we may set down the following as a

general formula for the indictment :
—

That A, &c. [ante, § 74-77] on, &c. at, &c. [ante, § 80] did [wilfully

and feloniously i], with an axe [or, &c. specifying any other weapon
which by statute aggravates the punishment ^], make an assault ^ on one X
[ante, § 79 ; if X was an officer in the execution of his office, or other

special person, and this fact enhances as of law the punishment, aver it

here], and him the said X [so executing his said office] did then and there

beat, wound, and ill-treat * [adding here any other act rendered by the

statute essential to the punishment sought to be inflicted] ; with the intent,

&c. [setting out, in the statutory terms, any such special intent] ; against

the peace, &c. [ante, § 66-69].^

1 " Feloniously " should be limited to

those attempts which the statute makes
felonies. Crim. Proced. I. § 533-537. "Wil-
fully " is required only when the word is

in the statute. lb. II. § 58.

2 Crim. Proced. II. § 63 a, 64.

= lb. § 57, 58. The word "assault" is

not so technical as not to admit of a substi-

tute. Reg. V. Taylor, Law Rep 1 C. C.

194; Reg. v. Canwell, 11 Cox C. C. 263.

* No one of these yerbs is essential to

the extent of not admitting of a substitute.

They, or " beat, bruise, wound, and ill-

treat," have in most circumstances, from

early times, been commonly employed. I

presume "beat" alone will suffice, though

I have before me no authorities to the

point. " Ill-treat " is, in reason, too inde-

finite to be of any effect, nor is there appar-

ently any propriety in continuing its use.

^ For forms for the various sorts of as-

sault and assault and battery, simple and

aggravated, see 2 Chit. Crim. Law, 50, 99,

126-133, 137, 138, 144, 146, 1.55, 157, 201,

202, 208, 504, 538, 553, 555 ; 3 lb. 788, 789,

791, 792, 794, 795, 798, 807, 809, 816, 817,

821-841, 862, 1096 ; 4 Went. PI. 60, 63, 70,

71, 73, 310, 311, 314, 387, 392, 394; 6 lb.

392, 394, 435 ; Rex v. Devonshire, Trem.

P. C. 188 ; Rex v. Colepeppar, Trem. P. C.

190 ; Rex v. Pick, Trem. P. C. 240 ; Rex v.

Holies, Trem. P. C. 294 ; Rex «. Giles, 7

Howell St. Tr. 1129; Rex v. Bethel, 8

Howell St. Tr. 747; Rex v. Anglesea, 18

Howell St. Tr. 197 ; Rex v. Osmer, 5 East,

304 ; Rex v. Brady, 1 B. & P. 187 ;
Reg. r.

Mitchell, 2 Q. B. 636 ; Reg. v. Pelham, 8

Q. B. 959, 2 Cox C. C. 17 ; Reg. u. Cres-

pin, 11 Q.B. 913; Reg. o. EIrington, 1 B.
& S. 688 ; Reg. v. Taylor, Law Rep. 1 C. C.

194, U Cox C. C. 261 ; Sinclair's Case, 2
Lewin, 49; Elmsly's Case, 2 Lewin, 126;

Henshall's Case, 2 Lewin, 135 ; Rex v.

Williams, 1 Leach, 4th ed. 529; Rex v.

Mathews, 2 Leach, 4th ed. 584 ; Rex
V. Phipoe, 2 Leach, 4th ed. 673 ; Rex v.

Monteth, 2 Leach, 4th ed. 702 ; Rex v.

Brady, 2 Leach, 4th ed. 803 ; Rex v. Towle,
Russ. & Ry. 314; Rex v. Ford, Russ. &
Ry. 329 ; Rex v. Voke, Russ. & Ry. 531

;

Rex V. Rosinski, 1 Moody, 19, 1 Lewin, 11;

Rex f. Withers, 1 Moody, 294; Rex v.

Briggs, 1 Moody, 318, 1 Lewin, 61 ; Rex
V. Hood, 1 Moody, 281 ; Reg. v. Cruse, 2

Moody, 53, 8 Car. & P. 541 ; Reg. v. Craw-
ford, 1 Den. C. C. 100, 2 Car. & K. 129;'

Reg. V. Cooper, 1 Den. C. C. 459, 3 Cox
C. C. 559, 2 Car. & K. 876 ; Reg. v. Hogan,
2 Den. C. C. 277, 5 Cox C. C. 255 ; Reg. a.

Phillpot, Dears. 179 ; s. c. nom. Reg. «.

Philpott, 6 Cox C. C. 140; Reg. o. Furgu-
son. Dears. 427, 6 Cox C. C. 454 ; Reg. v.

Yeadon, Leigh & C. 81, 9 Cox C. C. 91

;

Reg. 0. Porter, Leigh & C. 394, 9 Cox C. C.

449 ; Reg. u. Johnson, Leigh & C. 632, 10

Cox C. C. 114; Reg. v. Shannon, Jebb,

209 ; Reg. v. Oulaghan, Jebb, 270 ; Reg.

V. Dilworth, 2 Moody & R. 531 ; Rex v.

Smith, 2 Car. & P. 449 ; Rex v. Shadholt,

5 Car. & P. 504; Rex u. Butler, 6 Car. &
P. 368 ; Reg. v. Button, 8 Car. & P. 660

;

Reg. V. Martin, 9 Car. & P. 215; Reg. v.

St. George, 9 Car. & P. 483 ; Reg. v. Lewis,

9 Car. & P. 523 ; Reg. v. Pearce, 9 Car. &
P. 667 ; Reg. u. Douglas, Car. & M. 193

;

Reg. V. March, 1 Car. & K. 496 ; Reg. o.
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§ 207. Less Technical. —The books contain forms less techni-

cal than the foregoing, yet doubtless good. They are seldom

used in modern practice. Thus, —
§ 208. With Dog. —If one, being near another with a dog.

James, 1 Car. & K. 530 ; Reg. v. Hanson, 2

Car. & K. 912, 4 Cox C. C. 138; Reg. v.

McGavaron, 3 Car. & K. 320, 6 Cox C. C.

64 ; Shea v. Reg. 3 Cox C. C. 141 ; Reg. v.

Donovan, 4 Cox C. C. 399 ; Reg. v. Bird,

5 Cox C. C. 11, 12; Reg. v. May, 5 Cox
C.. C. 176; Reg. v. S. 5 Cox C. C. 279;

Reg. v. Heppingstall, 8 Cox C. C. Ill;

Reg. u. Canwell, 1 1 Cox C. C. 263 ; Reg.
V. Macpherson, Law Rep. 3 P. C. 268, 11

Cox C. C. 604; Reg. v. Smith, 14 Cox
C. C. 398; 6 Cox C. C. App. 18, 24-46,

108, 109, 117; Reg. v. McEvoy, 20 U. C.

Q. B. 344; Reg. v. Shaw, 23 U. C. Q. B. 616;

Reg. V. Richardson, 46 U. C. Q. B. 375.

Alabama. —Ben v. The State, 22 Ala.

9; The State u. Clarissa, 11 Ala. !>7

;

Shaw «. The State, 1 8 Ala. 547 ; Reeres v.

The State, 20 Ala. 33, 35 ; Thompson v.

The State, 25 Ala. 41 ; Clark v. The State,

46 Ala. 317 ; Higginbotham v. The State,

50 Ala. 133 ; Wood v. The State, 50

Ala. 144 ; Meredith u. The State, 60 Ala.

441.

Arkansas. —Robinson v. The State, 5

Pike, 659 ; SuUivant v. The State, 3 Eng.
400; McCoy v. The State, 3 Eng. 451;
Cole V. The State, 5 Eng. 318; Charles v.

The State, 6 Eng. 389 ; The State v. Lonon,
19 Ark. 577 ; Milan v. The State, 24 Ark.

346, 348 ; The State v. Seely, 30 Ark. 162

;

Lacefield v. The State, 34 Ark. 275 ; But-
ler V. The State, 34 Ark. 480.

California. —People v. War, 20 Cal.

117; People v. English, 30 Cal. 214;

People V. O'Neil, 48 Cal. 257 ; People ;;.

Swenson, 49 Cal. 388 ; People v. Alibez, 49

Cal. 452 ; People v. Vierra, 52 Cal. 451

;

People V. Glrr, 53 Cal. 629; People v. Gar-

cia, 58 Cal. 102.

Connecticut. —The State v. Danforth, 3
Conn 112; Soiithworth v. The State, 5

Conn. 325 ; The State v. Nichols, 8 Conn.
496 ; The State v. Wells, 31 Conn. 210.

Florida. —Warrock v. The State, 9 Fla.

404 ;
Sherman v. The State, 17 Fla. 888.

Georijia. —The State v. Howell, 1 Ga.
Dec. 158; Monday v. The State, 32 Ga.
672 ; Jones v. The State, 37 Ga. 51 ; Prior
.;. The State, 41 Ga. 155; Hansford v. The
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State, 54 Ga. 55 ; Bard v. The State, 55

Ga. 319 ; Plain v. The State, 60 Ga. 284.

Illinois. —Curtis v. People, Breese, 197 ;

Curtis u. People, 1 Scam. 285 ; Nixon ;;.

People, 2 Scam. 267 ; ConoUy v. People!

3 Scam. 474 ; Beckwith u. People, 26 111.

500; Hanrahan v. People, 91 III. 142, 144.

Indiana. —Cases cited ante, § 205.

Iowa. —Dollarhide v. United States,

Morris, 233 ; The State v. McClintock, 1

Greene, Iowa, 392 ; The State v. McClin-
tock, 8 Iowa, 203 ; The State v. Murray,
41 Iowa, 580; The State v. Newton, 44
Iowa, 45; The State v. Graham, 51 Iowa,
72. And see ante, § 204, note.

Kansas. —Millar v. The State, 2 Kan.
174; The State !). Einley, 6 Kan. 366 ; The
State V. White, 14 Kan. 538 ; The State v.

Bybee, 17 Kan. 462; The State v. Miller,

25 Kan. 699.

Kentucky. —Commonwealth «. Haw-
kins, 1 1 Bush, 603.

Louisiana. —The State v. Green, 7 La.
An. 518 ; The State v. Munro, 12 La. An.
625 ; The State v. Thomas, 29 La. An. 601

;

The State i,. Bradford, 33 La. An. 921
;

The State v. Richards, 33 La. An. 1294.

Maine. —The State v. Roberts, 26
Maine, 263 ; The State v. Palmer, 35
Maine, 9 ; The State v Blake, 39 Maine,
322 ; The State v. Dearborn, 54 Maine, 442

;

The State v. Goddard, 69 Maine, 181.

Maryland. —Davis v. The State, 3 Har.
& J. 1 54 ; The State v. Dent, 3 Gill & J.

8 ; The State i'. Bell, 27 Md. 675 ; HoUo-
han V. The State, 32 Md. 399.

Massachusetts. —Commonwealth v. Lan-
igan, 2 Law Reporter (old), 49 ; Com-
monwealth V. Hunt, 4 Pick. 252 ; Common-
wealth V. Kennard, 8 Pick. 133 ; Common-
wealth V. Gallagher, 6 Met. 565 ; Com-
monwealth V. Hastings, 9 Met. 259 ; Com-
monwealth u. Peters, 12 Met. 387 ; Com-
monwealth V. Kirby, 2 Cush. 577, 579

;

Commonwealth v. McLaughlin, 12 Cush.
612; Commonwealth o. Randall, 4 Gray,
36 ; Commonwealth v. Ford, 5 Gray, 475 ;

Commonwealth u. Creed, 8 Gray, 387;
Commonwealth v. Lang, 10 Gray, 11

;

Commonwealth v. Sanborn, 14 Gray, 393
;
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incites it to bite him, this is undoubtedly an assault ; and, if it

does bite him, a battery also ; and there is no reason why the

Commonwealth f. Bradley, 16 Gray, 241

Commonwealth v. Nickerson, 5 Allen, 518

Commonwealth v. Galavan, 9 Allen, 271

Commonwealth v. Stoddard, 9 Allen, 280
Commonwealth v. Eagan, 103 Mass. 71

Commonwealth v. O'Brien, 107 Mass. 208

Commonwealth v. Tobin, 108 Mass. 426

Commonwealth v. Bearse, 108 Mass. 487
Commonwealth v. McGrath, 115 Mass.

1.W ; Commonwealth v. Thompson, 116

Mass. 346 ; Commonwealth i). Ducey, 126

Mass. 269 ; Commonwealth v. Blaney, 133

Mass. 571.

Michigan. —Shannon v. People, 5 Mich.

71; People u. McDonald, 9 Mich. 150;

Rice V. People, 15 Mich. 9, 15; Hanna v.

People, 19 Mich. 316 ; People u. Lynch,
29 Mich. 274.

Minnesota. —The State ii. Dineen, 10

Minn. 407 ; The State v. Garvey, 11 Minn.

154, 161.

Mississippi. —Ainsworth v. The State,

5 How. Missis. 242 ; Jones v. The State,

11 Sm. & M. 315 ; Morgan v. The State,

13 Sm. & M. 242 ; Brantley v. The State,

13 Sm. & M. 468 ; Sarah u. The State, 28

Missis. 267 ; Williams v. The State, 42

Missis.- 328.

Missouri. —The State v. Bray, 1 Misso.

180 ; The State v. Comfort, 5 Misso. 357

;

Ruby V. The State, 7 Misso. 206 ; Jennings

V. The State, 9 Misso. 862 ; McComas v.

The State, 11 Misso. 116; Carrico v. The
State, 11 Misso. 579 ; The State v. Jordan,

19 Misso. 212 ; The State v. Anderson, 19

Misso. 241 ; The State v. Magrath, 19

Misso. 678 ; The State v. Freeman, 21

Misso. 481 ; The State v. Bohannon, 21

Misso. 490 ; The State u. Chandler, 24

Misso. 371 ; The State v. Greenhalgh, 24

Misso. 373 ; The State v. Dalton, 27 Misso.

13 ; The State v. Davis, 29 Misso. 391, 395

The State v. Thompson, 30 Misso. 470

The State v. McDonald, 67 Misso. 13, 15

The State i. Chumley, 67 Misso. 41 ; The
State V. Little, 67 Misso. 624 ; The State

V. Hays, 67 Misso. 692; The State v.

Harper, 69 Misso. 425 ; The State v. Van
Zant, 71 Misso. 541 ; The State k. Painter,

67 Misso. 84.

Nebraska.
—

'Eisk v. The State, 9 Neb.

62, 63.

Nevada. —The State v. Lawry, 4 Nev.

161 ; The State v. O'Flaherty, 7 Nev. 153

;

The State v. Roderigas, 7 Nev. 328, 330
;

The State v. Robey, 8 Nev. 312.

New Hampshire. —The State v. Rol-

lins, 8 N. H. 550 ; The State o. Calligan,

17 N. I-L 253; The State v. Hilton, 32
N. H. 285 ; The State v. Bean, 36 N. H.
122 ; The State v. Webster, 39 N. H. 96

;

The State v. Hardy, 47 N. H. 538 ; The
State w. Roberts, 52 N. H. 492.

New Jersey. —The State v. Mairs,

Coxe, 453.

New York. —People v. McKinnon, 1

Wheeler Crim. Cas. 170; People v. Moore,
3 Wheeler Crim. Cas. 82; People v. Hol-

comb, 3 Parker C. C. 656 ; People v. Da-
vis, 4 Parker C. C. 61 ; O'Lcary v. People,

4 Parker C. C. 187; Nelson v. People, 5

Parker C. C. 39 ; La Beau v. People, 6

Pai-ker C. C. 371 ; Lenahan v. People, 5

Thomp. & C. 265 ; People v. White, 55

Barb. 606; People v. Pettit, 3 Johns. 511
;

Dawson u. People, 25 N. Y. 399 ; People

V. Casey, 72 N. Y. 393, 394 ; Pontius v.

People, 82 N. Y. 339.

North Carolina. —The State v. Sam, 2
Dev. 567 ; The State v. Tom, 2 Jones,

N. C. 414 ; The State v. Sprinkle, 65 N. C.

463 ; The State v. Scott, 72 N. C. 461 ; The
State V. Dancy, 83 N. C. 608.

OAio. —White u. The State, 13 Ohio
State, 569 ; O'Meara v. The State, 17 Ohio
State, 515.

Oregon. —The State v. Doty, 5 Oregon,
491.

Pennsylvania. —Stout v. Common-
wealth, 11 S. & R. 177; Hunter «. Com-
monwealth, 29 Smith, Pa. 503 ; Mears v.

Commonwealth, 2 Grant, Pa. 385.

South Carolina. —The State o. Hailey,

2 Strob. 73 ; The State v. McKettrick, 14

S. C. 346, 348.

Tennessee. —Haslip v. The State, 4

Hayw. 273 ; Evans v. The State, 1 Humph.
394; The State v. Freels, 3 Humph. 228;
Williams t/. The State, 8 Humph. 585;

The State u. McCarn, 11 Humph. 494;
Harrison v. The State, 2 Coldw. 232;

Nevills V. The State, 7 Coldw. 78 ; Dillard

v. The State, 3 Heisk. 260; Brown v. The
State, 6 Baxter, 422; Logan v. The State,

2 Lea, 222 ; The State v. Saylor, 6 Lea, 586.

Texas. —The, State v. Rutherford, 13
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offence should not be charged in the ordinary way according to

the legal effect of the act. But it may equally well be alleged

according to its outward form ;
^ and, for the latter, Chitty fur-

nishes the following precedent :
—

That A, &c. on, &c. at, &c. did unlawfully incite, provoke, and encourage

a certain dog of and belonging to him the said A to bite one X, by means
whereof the same dog did then and there grievously bite the said X in and

upon the right leg of him the said X, thereby then and there grievously

hurting and wounding the said leg of him the said X ; against the peace,

&C.2

§ 209. Driving against Carriage. —On the same principle pro-

ceeds the following precedent, while yet the common form would
doubtless be equally good :

—
That A, &c. on, &c. at, &c. in the public highway there, unlawfully,

wilfully, and violently did drive and force a certain horse and cart, under

his care and guidance, at and against a certain chaise drawn by two horses,

under the care of one X, by means whereof the said X was then and there

Texas, 24 ; The State v. Davis, 26 Texas,

201 ; The State v. Nations, 31 Texas, 561

;

The State v. Killough, 32 Texas, 74 ; The
State V. Bradley, 34 Texas, 95 ; Blackburn
V. The State, 39 Texas, 153 ; Bittick v. The
State, 40 Texas, 117; The State v. Walker,
40 Texas, 485; The State v. Coffey, 41

Texas, 46 ; Crow v. The State, 41 Texas,

468; The State v. Thompson, 41 Texas,
523 ; The State v. Hartmah, 41 Texas, 562

;

Gorman i: The State, 42 Texas, 221 ; May-
field V. The State, 44 Texas, 59 ; Green v.

The State, 1 Texas Ap. 82 ; Browning v.

The State, 1 Texas Ap. 96; Johnson v.

The State, 1 Texas Ap. 130; Browning
o. The State, 2 Texas Ap. 47, 49 ; Coney
V. The State, 2 Texas Ap. 62 ; Wilks v.

The State, 3 Texas Ap. 34 ; Montgomery
V. The State, 4 Texas Ap. 140; Greenlee

V. The State, 4 Texas Ap. 345, 346 ; Davis
V. The State, 4 Texas Ap. 456, 458; Curry
</. The State, 4 Texas Ap. 574, 576 ; Battle

V. The State, 4 Texas Ap. 595 ; Payne v.

The State, 5 Texas Ap. 35 ; Tucker v. The
State, 6 Texiis Ap 251 ; Strickland v. The
State, 7 Texas Ap. ,34, 36 ; Hunt v. The
State, 9 Texas Ap. 404 ; Smith u. The
State, 9 Texas Ap. 475 ; Meier u. The
State, 10 Texas Ap. 39 ; Scott v. The State,

12 Texas Ap. 31 ; Sanford v. The State,

12 Texas Ap. 196.
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Vermont. —The State v. Hobbs, 2

Tyler, 380; The State v. Hooker, 17 Vt.

658.

Virginia. —Commonwealth a. Booth, 2

Va. Cas. 394 ; Commonwealth v. Nutter,

8 Grat. 699 ; Christian v. Commonwealth,
23 Grat. 954 ; Hoback v. Commonwealth,
28 Grat. 922 ; Murphy v. Commonwealth,
23 Grat. 960 ; Randall v. Commonwealth,
24 Grat. 644 ; Baccigalupo v. Common-
wealth, 33 Grat. 807.

West Virginia. —Crookham v. The
State, 5 W. Va. 510, 511 ; .The State v.

Stewart, 7 W. Va. 731 ; The State /.

Newsom, 13 W. Va 859.

Wisconsin. —Rountree v. United States,

1 Pin. 59 ; Moore u. The State, 3 Pin.

373 ; Haney u. The State, 5 Wis. 529

;

Kilkelly v. The State, 43 Wis. 604 ; Sul-

livan V. The State, 44 Wis. 595.

United Slates. —United States v. How-
ard, 3 Sumner, 12 ; United States v. Har-
riman, 1 Hughes, 525 ; United States v.

Lyles, 4 Cranch C. C. 469 ; United States

V. Lloyd, 4 Cranch C. C. 472.

1 The doctrine is explained Crim. Pro-
ced. I § 332-335.

'' 3 Chit. Crim. Law, 823. Per another
form for setting a dog on a man, see Rex
V. Pick, Trem. P. C. 240.
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thrown from and off the said chaise, to and against the ground, and was
thereby put in great peril and danger of his life ; against the peace, &c.^

§ 210. Statutory Forms. —There are, in some of our States,

forms specially authorized by statutes ; the result whereof is,

that, when they are constitutionally good, not all being so,^ the

pleader has his election to employ them instead of those of the

common law.^ But the latter are as simple as one could desire
;

and, in the absence of adjudication, the judicious prosecuting offi-

cer will avoid the risk of following any statutory form simpler

than the common law requires.

II. Special Forms and Aggravations.

§ 211. Elsewhere. —Under the titles Homicide, Mayhem and
Statutory Maims, Rape, Robbery, and Sodomy, will be given the

forms for assaults and assaults and batteries with intent to kill,

to maim, to ravish, to rob, and to commit the crime against

nature. Also under the title Obstructing Justice and Govern-

ment the forms will appear for assaults on officers and their as-

sistants in the execution of their offices. And, in general, where

an offence consists in part of an assault or a battery, the form for

the whole will be set out under the title of the offence. So, like-

wise, under Neglects, will appear allegations in the nature of

those for assault and battery.

§ 212. "With 'Weapon. —For assault or assault and battery

with a " deadly weapon," a " dangerous weapon," a " gun," an

"offensive weapon," or other instrument of violence specified by
statute, the pleader should adhere to the statutory terms. His

allegations may be, for example, if so they duly cover those

terms, —
That A, &c. on, &c. at, &e. did, with a loaded gun [or, with a deadly

iron bar which he held in his hand, or, with a certain dangerous weapon,

to wit, a pistol called a revolver loaded with powder and ball ^], feloni-

1 3 Chit. Crim. Law, 825. And see ' Where the instrument is designated

823. in the statute by the term "dangerous
2 Allen V. The State, 13 Texas Ap. 28. weapon," "deadly weapon," or other like

See Crim. Proced. I. § 86-88, 98 a-112. general expression, it is the more exact

8 For the form for assault, made good method to employ in allegation the statu-

by statute in Alabama, and sustained judi- tory words, adding also the common name
cially, see Thompson v. The State, 25 Ala. of the particular weapon. IJut the latter

41. alone will sufBce where the court can see,
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ously ' make an assault on one X ; and [if the statute requires a battery to

complete the offence] him the said X did then and there, with said deadly

[or, dangerous, &c.] weapon, feloniously '^ beat, bruise, wound, and ill-treat

[adding, if the statute further requires, the intent, and any other element

essential to the punishment sought] ; against the peace, &c.°

§ 213. "With Poison. —The indictment should follow the stat-

utory terms. If, for example, they make it felony for one to

" unlawfully and maliciously administer to or cause to be admin-

istered to or taken by any other person any poison, ... so as

thereby to endanger the life of such person,"* the allegations

may be, —
as of law, that it is " dangerous," " deadly,"

or the like. And see Crim. Pieced. II.

§64.
1 "Feloniously" to be inserted only in

felony.

2 See the last note.

* The variations demanded to meet the

differing statutory expressions will be con-

siderable, but the pleader can make them
as well without further forms to guide him
as with them. Let him lay his statute

before him, and, having in mind the facts

of the individual case, proceed as directed

ante, § 31-36. If still he is in doubt, let

him consult such of the forms below re-

ferred to as are accessible. Many of them
are needlessly prolix, but this does not ren-

der them bad, or he can abridge them to

his taste.

"With Deadly "Weapon. —The State

V. Freeman, 21 Misso. 481 ; People v. War,
20 Cal. 117; The State v. McClintock, 1

Greene, Iowa, 392 ; The State v. Chandler,

24 Misso. 371 ; The State v. Finley, 6

Kan. 366 ; The State v. Bybee, 17 Kan.
462; The State v. Miller, 25 Kan. 699;
Commonwealth v. Hawkins, 11 Bush, 603

;

Dollarhide v. United States, Morris, 233

;

People V Vierra, 52 Cal. 451 ; The State

V Thompson, 41 Texas, 523 ; The State

V. Killough, 32 Texas, 74 ; The State v.

Walker, 40 Texas, 485 ; The State v. Na-
tions, 31 Texas, 561 ; The State v. Davis,

26 Texas, 201 ; The State v. Sprinkle, 65

N. C. 463 ; People v. Davis, 4 Parker C. C.

61 ; The State v. Hays, 67 Misso. 692;
The State v. Harper, 69 Misso. 425 ; The
State c, Lawry, 4 Nev. 161 ; The State v.

Davis, 29 Misso. 391, 395.

"With Dangerous "Weapon. —The
State V. Goddard, 69 Maine, 181 ; The
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State V. Palmer, 35 Maine, 9 ; Common-
wealth V. Peters, 12 Met. 387 ; Common-
wealth u. Creed, 8 Gray, 387 ; Common-
wealth V. McLaughlin, 12 Cush. 612

;

Commonwealth v. Sanborn, 14 Gray, 393;
The State v. Dineen, 10 Minn. 407 ; Kil-

kelly V. The State, 43 Wis. 604 ; Com-
monwealth V. Gallagher, 6 Met. 565 ; The
State u. Dalton, 27 Misso. 13 ; Nelson u.

People, 5 Parker C. C. 39 ; Sullivan u.

The State, 44 Wis. 595 ; Randall v. Com-
monwealth, 24 Grat. 644 ; United States v.

Howard, 3 Sumner, 12 ; The State v. Mc-
Donald, 67 Misso. 13, 15.

With Gun —Shooting, &c The
State V. Goddard, 69 Maine, 181 ; The
State V. Newsom, 13 W. Va. 859 ; The
State u. Greenhalgh, 24 Misso. 373 ; Shea
V. Reg. 3 Cox C. C. 141 ; Reg. i\ James,
1 Car. & K. 530 ; Reg. v. Lewis, 9 Car. &
P. .523; Reg. v. Douglas, Car. & M. 193;
The State v. O'Flaherty, 7 Nev. 153, 157

;

The State v. Munson, 76 Misso. 109, 110;
4 Went. PI. 70 ; 3 Chit. Crim. Law, 788,

789, 791, 792, 794, 826.

"With "Whip. —Commonwealth u.

Ford, 5 Gray, 475 ; Gorman v. The State,

42 Texas, 221.

"With "Walking Stick. —3 Chit. Crim.
Law, 823 ; 4 Went. PI. 71.

"With Plank. —The State i'. Hartman,
41 Texas, 562.

With Drawn Sword. —3 Chit. Crim.
Law, 828.

"With Bayonet. —3 Chit. Crim. Law,
826.

"With Offensive Weapon. —3 Chit.

Crim. Law, 809.

"With Destructive Matter. —Reg. v.

Crawford, 2 Car. & K. 129.

4 24 & 25 "Vict. u. 100, § 23.
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That A, &c. on, &c. at, &c. did unlawfully, maliciously, and feloniously

administer to and cause to be taken ^ by one X [a large quantity, to wit^]

two drachms" of a certain deadly poison called white arsenic [awcf, &c.
alleging any other poison which by any probability may come within the

proofs, ante, § 18-21*], and thereby did then and there feloniously endan-

ger the life of the said X ; against the peace, &c.^

§ 214. Bodily Harm. —The English statute of 24 & 25 Vict.

c. 100, § 20, in terms similar to which are some American ones,

makes it a punishable misdemeanor for a person to " unlawfully

and maliciously . . . inflict any grievous bodily harm upon any
other person, either with or without any weapon or instrument."

This offence includes an assault, but the word " assault " need
not be employed in the allegation.^ It suffices to say, —

That A, &c. on, &c. at, &c. did unlawfully and maliciously inflict grievous

bodily harm upon one X ; against the peace, (fee'

1 " Administer to " covers in eflFect the

entire statutory phrase " administer to or

cause to be administered to." Crim. Pro-

ced. I. § 332 ; II. § 438, 647. Archbold's

form has only this, and he recommends
adding a count stating that the defendant

"did cause to be taken by," &c. Archb.

Crim. PI. & Ev. 19th ed" 729. But the

form as I have reconstructed it is equally

good ; and, if we assume that there is a

difference between administering to and
causing to be taken by, the proof of either

will sustain the averment. Crim. Proced.

I. § 586 ; Stat. Crimes, § 244. Multiply-

ing counts in such a case is practically

objectionable. Ante, § 18-21.

2 Archbold has these words, but they

are plainly useless.

8 This exact specification of quantity

accords with usual forms and is proper.

Still it is doubtless not necessary. At all

events, the proofs of quantity need not cor-

respond to the allegation. Crim. Proced. I.

§488 A.

* Instead of this, Archbold says, "if

the kind of poison, &c. be doubtful, add

counts describing it in different ways."

But to put all such matter into one count

does not render it double, and for abundant

reasons this is the better method. And see

ante, § 138. I deem it practically best, and

always safest in the absence of adjudication,

to name the poison. As to the necessity of

It, see Crim. Proced. II. § 64 ; Stat. Crimes,

§ 756, 757 ; ante, § 139, note.

5 Archb. Crim. PI. & Ev. 19th ed. 729.

Por administering poison with intent to

kill, see the title Homicide. Consult, for

various forms, some of which have the

needless allegation (ante, § 207-209) that

the defendant assaulted the injured person,

3 Chit. Crim. Law, 795 ; Reg, v Hepping-
Btall, 8 Cox C. C. Ill ; Reg. v. Dilworth,

2 Moody & R. 531 ; The State v. Clarissa,

11 Ala. 57; Reg. v. Button, 8 Car. & P.

660; Reg. v. Hansom, 4 Cox C. C. 138, 2

Car. & K. 912 ; Davis v. The State, 4 Texas
Ap. 456, 458 ; Reg. v. Shannon, Jebb, 209;
Commonwealth f. Galavan, 9 Allen, 271

;

Commonwealth v. Bearse, 108 Mass. 487;

Sarah u. The State, 28 Missis. 267; La
Beau V. People, 6 Parker C. C. 371.

6 Reg. V. Canwell, 11 Cox C. C. 263;

Reg. V. Taylor, Law Rep. 1 C. C. 194, 11

Cox C. C. 261.

' Reg. V. Canivell and Reg. v. Taylor,

supra. For other forms for this offence

and for assault with intent to inflict hodily

injury, or grievous bodily harm, see Reg.

V. Cruse, 2 Moody & R. 53 ; The State v.

Dineen, 10 Minn. 407 ; The State v. Gar-

vey, 11 Minn. 154, 161 ; Dawson v. People,

25 N. Y. 399 ; Henshall's Case, 2 Lewin,

135 ; Reg. o. St. George, 9 Car. & P. 483

;

Reg. V. Veadon, 9 Cox C. C. 91 ; Reg. t.

Bird, 5 Cox C.C. 11,12; 6CoxC.C.App.
26, 27 ; People v. War, 20 Cal. 117 ; People

V. Casey, 72 N. Y. 393.
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§ 215. Felonious AssaiUter. —Under a statute providing, that,

" if any person, not being armed with a dangerous weapon, shall

assault another with force and violence, and with intent to rob

or to steal, he shall be deemed a felonious assaulter, and shall be

punished," &c., the allegations may be,

—

That A, &c. on, &c. at, &c. not being then and there armed with a

dangerous weapon, in and upon one X did feloniously and with force and

violence make an assault, with the intent the moneys, goods, and chattels of

the said X, from his person and against his will, then and there feloniously

and by force and violence and by assault and putting in fear, to rob, steal,

take, and carry away ; against the peace, &c.^

§ 216. Aggravated. —The foregoing assaults and assaults and

batteries, and others of like enormity, are sometimes designated

by the short term "aggravated," —a word particularly applicable

to the more complicated provisions^ of this nature,

—

§ 217. Weapon, Intent, Excuse, &c. —A statute in New York
makes any one a felon " who, with intent to do bodily harm, and

without justifiable or excusable cause, shall hereafter commit
any assault upon the person of another with any knife, dirk, dag-

ger or other sharp dangerous weapon." And the indictment may
aver, —

That A, &c. on, &c. at, &c. did, wilfully and feloniously, with intent to

do bodily harm to one X, and without justifiable and excusable cause,

1 Commonwealth v. Sanborn, 14 Gray, wounded one X, then and there beipg.with

393. And see The State v. Bell, 27 Md. the intent then and there to kill and murder
675 ; Ruby v. The State, 7 Misso. 206

;

the said X ;
" not saying that X " did not

Carrico v. The State, U Misso. 579. die thereby," or covering the statutory

Doubtless this form might be reduced to words "loaded with a leaden bullet or

somewhat fewer words. It was adjudged, other hard substance." Burns v. Common-
in this case of Commonwealth v. Sanborn, wealth, 3 Met. Ky. 13. There is no objec-

not necessary to aver the conclusion of law tion of principle to the former of tliese two
(Crim. Proced. I. § 515) that the defendant omissions. The decision as to the latter

became or was deemed a felonious assaulter, was compelled by certain statutes render-

And compare with the statute and form in ing necessary less of allegation than the

the last section. A Kentucky statute made common-law rules require. By the com-
punishable any person who " shall wilfully mon-law rules this matter should have ap-

and maliciously shoot at and wound an- peared in averment. See also Dawson v.

other, with an intention to kill him, so that People, 25 N. Y. 399.

he does not die thereby, with a gun or ^ for forms for the aggravated offence,

other instrument loaded with a leaden bul- see, for example, The State v. Richards,

let or other hard substance." And the aver- 33 La. An. 1294; The State w. Bean, 36
ments were adjudged adequate, that the N. H. 122 ; Tucker v. The State, 6 Texas
defendant, on, &c. at, &c. " with a certain Ap. 251 ; Hunt v. The State, 9 Texas Ap.
pistol which he then and there had and 404 ; Smith o. The State, 9 Texas Ap.
held, feloniously and maliciously shot and 475 ; Meier v. The State, 10 Texas Ap. 39

;
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make an assault upon the person of said X, [and did then and there beat,

bruise, wound, and ill-treat him'], with a certain knife, and with three

other sharp and dangerous weapons known respectively as a sword, a bay-
onet, and a marline-spike,'' which he the said A then and there had and
held ;' against the peace, &c.''

§ 218. By Abandonment. —To abandon a helpless person

whomone's legal duty requires him to take care of, or to carry

such person to and leave him at a place, where physical injury

maj'' probably befall him, is, on principle, an assault, and, if injury

ensues, a battery also ; though the books do not always speak of

the offence by this name, or all of them sanction the branch of

this proposition which relates to assault.^ It is believed that the

following form will —or, at least, should —be deemed good at

the common law both for the assault and for the battery, —
That A, &c. on, &c. at, &c. did make an assault on a certain help-

less infant child, of the tender age of four days, and not named [or, the

name whereof is to the jurors unknown], by then and there taking and

laying said child, at night, while it was dark, on the sidewalk of a certain

street there, whereon many people were walking and passing, and leaving

and abandoning said child there to the imminent danger of being trodden

upon and maimed and killed, and that afterward, then and there, persons

so walking did tread upon said child, whereby the said A did beat, bruise,

wound, and ill-treat the said child ; against the peace, &c.*

§ 219. Under a Statute —making it a punishable misdemeanor

to " unlawfully abandon or expose any child, being under the

age of two years, whereby the life of such child shall be endan-

gered, or the health of such child shall have been or shall be

likely to be permanently injured,"" the allegations may be,

—

Browning v. The State, 2 Texas Ap. 47, * People v. Casey, 72 N. Y. 393.

49; Coney v. The State, 2 Texas Ap. 62; « Crim. Law, L § 557, 883, 884; U.

Wilks ti. The State, 3 Texas Ap. 34. § 29 ; Commonwealth u. Stoddard, 9 Al-

1 Possibly the question might arise, len, 280 ; Keg. v. Eenshaw, 2 Cox C. C.

whether the statutory words " upon the 285 ; Eex u. Ridley, 2 Camp. 650, 653

;

person " do not imply that there shall be Reg. v. "Waters, 1 Den. C. C. 356, 360.

a battery. If there must be, it may be « For forms, see Shannon v. People, 5

prudent to insert what I have here put in Mich. 71 ; Commonwealth v. Stoddard, su-

brackets. pra ; Reg. t'. Hogan, 2 Den. C. C. 277, 5

a This form is practically better than Cox C. C. 255 ; Reg. v. Phillpot, Dears,

the insertion of a count for each weapon. 179; s. c. nom. Reg. v. Philpott, 6 Cox

See ante, § 17-21, 212, 213 and note. C. C. 140; Reg. v. Cooper, 1 Den. C. C.

8 " Which he," &c. is a practically ju- 459, 3 Cox C. C. 559 ; Reg. v. Pelham, 8

dicious averment; but it is probably not Q. B. 959, 2 Cox C. C. 17; Reg. v. Smith,

necessary. And see Crim. Proced. II. 14 Cox C. C. 398.

§ 514, 515. And compare with ante, ' 24 & 25 Vict c. 100, § 27.

§ 212.
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That A, &c. on, &c. at, &c. did unlawfully abandon^ [one X^], who was

then and there a child under the age of two years, whereby the life of the

said child was endangered ; against the peace, &c.'

§ 220. By Abusing Right of Chastisement. —This form of the

offence may be prosecuted by an ordinary indictment for assault

and battery, leaving the defendant to rely on the right in defence

at the trial.* Still it will sometimes be convenient to introduce

averments indicative of the relationship of the parties ; as, for

example, —
That A, &c. on, &c. at, &c. in and upon one X did make an assault, and

her the said X, with a ferule which he then and there had and held,' did

then and there beat, wound, and strike divers grievous and dangerous blows

on her head, back, shoulders, and other parts of her body ; against the

peace, &c.^

§ 221. On Two or More. —Where the one unlawful impulse

takes effect on two or more persons, their names may be joined

in one allegation of the injury.^ Thus, —
That A, &c. on, &c. at, &c. did make an assault in and upon X and Y,

and them the said X and Y did then and there beat, bruise, wound, and ill-

treat ; against the peace, &c.*

§ 222. By Two on Each Other. —In those cases in which a

jSghting together by two or more persons is prosecuted on one

indictment as assault and battery ,8 instead of on several in-

dictments,^" or as affray 11 or prize-fight,!^ the allegations may
be,

—

1 Perhaps some courts would hold that 36. For other forms, see United States v.

the particulars of the abandonment should Harriman, 1 Hughes, 525 ; 3 Chit. Crim.
be given. For matter helpful on this ques- Law, 829 ; 4 Went. PI. 60 ; 6 Cox C. C.
tion, see Stat. Crimes, § 1H5-U19, and App. 41.

the places there referred to. ' Crim. Proced. II § 60.

2 Not in the form before me. I think » Commonwealth v. O'Brien, 107 Mass.
some judges would hold this averment of 208.

the name not to be necessary. But to 9 Crim. Proced. II. § 61.

give it better accords with the rules of w Commonwealth u. CoUberg, 11 9 Mass.
good pleading. Crim, Proced. I. § 571

;

350.

n. § 62. 11 Crim. Law, II. § 1 ; Crim. Proced II.

3 Keg. V. Falkingham, Law Rep. 1 C.C. § 16 ct seq ; The State v. Brewer, 33 Ark.
222, 11 Cox C. C. 475. 176 ; The State c. Priddy, 4 Humph. 429

;

* Archb. Crim. PI. &Ev. 19th ed. 718. The State ;.. Billingsley, 43 Texas, 93;
And see Crim. Proced. II. § 70. Curlin v. The State, 4 Yerg. 143.

6 Ante, § 217 and note. 12 Crim. Law, L § 260, note, 535, 632;
6 Commonwealth v. Kandall, 4 Gray, II. § 35 ; Crim. Proced. II. § 24, 61.
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CHAP. XIV.] ASSAULT AND BATTERY. § 226

That A, &c. and B, &c. on, &c. at, &c. did make an assault each on the

other, and each did then and there beat, bruise, wound, and ill-treat the

other ; against the peace, &c.^

§ 223. Other Aggravations —sometimes appear ; but the setting

of them out requires no skill not taught in the foregoing expia-

natious.^

§224. Attempts.^ —Should we deem, that, because a simple

assault is a species of attempt, there can be no indictable attempt

at the common law to commit it,* still we have statutory and
even common-law attempts, other than assault, to perpetrate

aggravated and perhaps simple batteries. Thus, —
§ 225. Solicitation to Battery. —It seems to be good to aver,

—

That A, &c. on, &c. at, &c. devising and intending to cause and procure

one X to be maliciously and unlawfully assaulted and beaten, did [then

and there °] solicit, persuade, incite, and endeavor to procure one Y thus

to assault and beat the said X ; against the peace, &c.°

§ 226. Assault with Ulterior Intent. —The forms for assaults,

administering poison, and the like, with intent to commit par-

ticular offences, are given under the titles of the offences them-

selves.'^

1 The State v. Lonon, 19 Ark. 577.

2 Some forms in the books are the fol-

lowing : Against a medical man for need-

lessly causing a female patient to strip

naked before him. Rex o. Eosinski, 1

Moody, 19, 1 Lewin, II. For touching

one to extort a confession of theft. The
State V. Hobbs, 2 Tyler, 380. For stabbing

and cutting. Eex v. Colepeppar, Trem.
P. C. 190. For cutting and wounding.
Reg. u. Elrington, 1 B. & S. 688. For as-

sault with a dangerous weapon on board a

ship of the United States in a foreign port.

United States v. Howard, 3 Sumner, 12,

In public way, &c. 3 Chit. Crim. Law,
833 ; Rex v. Williams, 1 Leach, 4th ed.

529. In a dwelling-house, with attempted

larceny. Rex i>. Phipoe, 2 Leach, 4th ed.

673. And see 2 Chit. Crim. Law, 504.

On woman quick with child. 3 Chit.

Crim. Law, 831. On clergyman. 3 Chit.

Crim. Law, 827. On speaker of House of

Commons in his place. Eex v. Holies,

Trem. P. C. 294. Tearing out hair. 3

Chit. Crim. Law, 822. Beating out an

eye. 3 Chit. Crim. Law, 822. In connec-

tion with opprobrious language. 3 Chit

8

Crim. Law, 862. And taking away receipt.

3 Chit. Crim. Law, 827 ; 6 Went. PI. 435.

On account of money won at play. 3 Chit.

Crim. Law, 833.
8 Ante, § 100-112. And see Rex v.

Butler, 6 Car. & P. 368.

* Crim. Law, II. § 62.

5 Ante, § 106 and note.

^ The form in United States v. Lyles, 4

Cranch C. C. 469, is before me; but, be-

sides containing surplusage, it is otherwise

not drawn with suflBcient neatness to be

properly preserved for use. And see ante,

§ 106 ; and forms in Rex v. Butler, 6 Car.

& P, 368 ; Rex v. Goodman, 13 Howell St.

Tr. 359 ; Eex i/. Devonshire, Trem. P. C.

188.

' And see the forms in Commonwealth
V. Bearse, 108 Mass. 487, and Common-
wealth V. Galavan, 9 Allen, 271, for min-

gling poison with intent ; Reg. v. Shannon,

Jebb, 209, and The State v. Clarissa, 11

Ala. 57, for attempt to poison ; and Reg.

V. James, 1 Car. & K. 530, Reg. v. Lewis,

9 Car. & P. 523, White v. The State, 13

Ohio State, 569, for shooting and attempt-

ing to shoot with intent.
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Til. Practical Suggestions.

§ 227. Surplusage. —The allegations for these offences may,

the reader perceives, be short. Hence pleaders are tempted, in

order to make a good showing for their work, to crowd the in-

dictment with surplusage. They should bear in mind that such

matter, while oppressive to the innocent, and never serving any
good purpose, not unfrequently increases the chances of escape

to the guilty.

§ 228. Numerous Counts. —The suggestions already given ^ for

avoiding numerous counts, by charging in one count the different

consistent methods of committing the one offence meant, are

oftener applicable in assault and battery than in most other

crimes. If, for example, the statute enumerates several weapons,

the use of any one of which enhances the guilt, and it is uncer-

tain what one of them will be proved to have been employed in

the particular instance, no good can come, but evil may, from

specifying a single weapon in a count, and covering all by adding

count to count. Thus, it is better to charge in one count, that

the assault or the battery was committed with a pair of tongs,

a hammer, and an axe-handle ;
'' or, with a pistol, and with a

large wooden stick, and with a fence-rail, and with a wooden
board, being severally deadly weapons ;

^ than to have a count

for each weapon, and perhaps compel the jury to select the count

on which to found their verdict, and entangle the record.

§ 229. For Defendant. —In complicated cases, the defendant's

counsel has a wide field over which to look and watch for defects

in the inculpating proofs. If, for illustration, the indictment is

for assault with a particular intent, he will hold the prosecuting

power strictly to its duty of satisfying the jury that the defend-
ant's purpose was, in fact, the one charged.* But it is needless

to -attempt here to specify all.

1 Ante, § 19-21. And see Crim. Pro- = The State v. McClintock, 1 GreeDe,
ced. II. § 65, 656. Iowa, 392.

2 The State v. McDonald, 67 Misso. « Crim. Law, I. § 729-736 ; Crim. Pro-
13. ced. I. § 1101, 1126, 1184.

For ATTEMPT, see ante, § 100-112.
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CHAP. XV.] BANKEUPTCTAND INSOLVENCY. § 236

CHAPTERXV.

BANKRUPTCYAND INSOLVENCY, OFFENCESCONNECTEDWITH.l

§ 230. What for this Chapter. —The bankruptcy and insol-

vency provisions being various and changing, it is deemed not

best to enter minutely into them here. No forms need be given.

But, for the convenience of practitioners, some references will be
made to places where forms may be found for offences under the

English and repealed American statutes.

§ 231. Omitting from Schedule. —The insolvent wilfully omit-

ting money or effects from his schedule, and the like.^

§ 232. Wot Disclosing. —The bankrupt otherwise concealing or

not duly disclosing his effects.^

§ 233. Act of Bankruptcy —of various sorts.*

§ 234. Wrongful P.urchases and Sales —by bankrupt before

bankruptcy.^

§ 235. Not Surrendering himself, —to be examined, &C.®

§ 286. Examination on Oath. —The bankrupt refusing to be
examined on oath, or to answer questions, or answering them
wrongly.'

1 See Crira. Law, I. § 298, 572 a, note

;

& F. 165 ; Keg. v. Hilton, 2 Cox C. C. 318

;

Grim. Proced. I. § 53, 1304 ; Stat. Crimes, Reg. v. Swan, 4 Cox C. C. 108.

§ 29, 103, 129, 183, 823 5 Reg. v. Knight, 14 Cox C. C. 31 ; Reg.
^ Reg. V. Marner, Car. & M. 628. And v. Watkinson, 12 Cox C. C. 271, 4 Eng.

see United States v. Block, 15 Bankr. Reg. Rep. 547; Keg. v. Oliver, 13 Cox C. C.

325, 4 Saw. 211 ; United States u. Clark, 588; Reg. o. Hilton, 2 Cox C. C. 318;
4 Bankr. Reg. 59. Reg. v. Harris, 4 Cox C. C. 140; Reg v.

8 2 Chit. Crim. Law, 509, 523 ; 6 Cox Thomas, 11 Cox C. C. 535; United States

C. C. App. 90, HI, 128, 133; Ratcliffe's o. Prescott, 2 Abb. U. S. 169, 2 Bis. 325.

Case, 2 Lewin, 57 ; Reg. v. Manser, 4 Fost. And see United States v. Pusey, 6 Bankr.
& F. 45 ; Rex v. Forsyth, Russ. & Ry. 274; Beg. 284.

Nash V. Reg. 4 B. & S. 935, 9 Cox C. C. "6 Cox C. C. App. 110; Reg. «. Ken-
424, 425; Reg. ... Michell, 14 Cox C. C. rick, 1 Cox C. C. 146; Reg. v. Buckwell,

490; Respublica v Tryer, 3 Yeates, 451; 9 Cox C. C. 333; Reg. r. Hill, I Car. &
Reg. 0. Harris, 4 Cox C. C. 140. And see K. 168; Reg, v. Hughes, 1 Fost. & F. 726.

United States v. Crane, 3 Clif. 211 ; Rex v. '7 Cox C. C. App. 35 ; Rex v. Hynde,
Forsyth, Russ. & By. 274. Trem. P. C. 239 ; Rex v. Page, Buss. & Ry.

^ Reg, V. Hillam, 12 Cox C, C, 174, 2 392, 1 Brod. & B. 308,

Eng. Rep. 227 ; Reg. v. Baudnitz, 4 Fost.
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§ 237. Altering Books. —The bankrupt altering or mutilatir -

his books of account.^

§ 238. Concealing Books. —The bankrupt concealing his books

of account.^

§ 239. Fraudulent Insolvency —under the Pennsylvania stat-

ute.^

1 Eeg. V. Scott, Dears. & B. 47, 1 Cox = Eex v. Walters, 5 Car. & P. 138, 139,

C. C. 164; Reg. v. Braun, 9 Cox C. C. note.

284 ; Eeg. V. Leatherbarrow, 10 Cox C. C. ° Dyott v. Commonwealth, 5 Whart.
637. 67, 69.

Eor BAEEATET, see Nuisance.
BASTAEDY, see ante, § 159.

BATTEEY, see Assault and Battbet.
BAWDY-HOUSE,see Nuisance.
BEGGING, see Vagkanct.
BESTIALITY, see Sodomy.
BETTING ON ELECTIONS, see Election Opfences.
BIGAMY, see Poltgamt.
BLACKIVLAIL, see Thbeatenino Lettebs, &c.
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CHAP. XVI.] BLASPHEMYAND PROFANENESS. § 241

CHAPTERXVI.

BLASPHEMYAND PEOFANENBSS.^

§ 240. Surplusage. —The precedents of indictment for these

nearly identical offences are so crowded with surplusage, and
the decisions on them are so few, that it is not quite plain to

how narrow proportions the allegations may be safely and judi-

ciously reduced. Yet certainly they may be reasonably short.

§ 241. Blasphemy at CommonLaw. —Chitty's common-law form

for oral blasphemy is :
—

That A, &c. [not having the fear of God before his eyes, but being

moved and seduced by the instigation of the Devil,^ and contriving and in-

tending to scandalize and vilify the true and Christian religion as received

and publicly professed within this realm of England, and to blaspheme God
and our Lord Jesus Christ the Saviour of the world '], on, &c. at, &c.

having and holding in his hands a certain cup of vpine, unlawfully, wickedly,

and blasphemously, in the presence and hearing of divers liege subjects of

our said Lord the King, spoke, pronounced, and with a loud voice published

these profane and blasphemous words following, that is to say, '' Here 's a

health to Father, Son, and Holy Ghost " (meaning Almighty God, Jesus

Christ the Saviour of the world, and the Holy Spirit), and immediately

thereupon then and there drank the wine from said cup ; [to the great dis-

honor of Almighty God, in contempt and disgrace of the Holy Trinity, to

1 For direct expositions of these offences, intent herp charged. And it is always

with the pleading, practice, and evidence, practically best not to aver what need not

see Crim. Law, II. § 73-84 ; Crim. Proced. in fact exist ; otherwise the jury, hearing

II. § 123-125. Incidental, Crim. Law, I. the indictment read, and not finding the

§ 498 ; II. § 946 ; Crim. Proced. I. § .557. fact, may refuse to convict. Something
2 The matter in these brackets so far is like this matter appears in the form in The

certainly unnecessary. Ante, § 44. State v. Chandler, 2 Harring. Del. 553

;

3 Speaking without specific judicial de- and, almost as of course, in such forms as

terminations before me, I should say that in Rex v. Doyley, Trem. P. C. 225, and

the rest of this matter in brackets is mani- Kex v. Taylor, Trem. P. C, 226. But it is

festly needless, and better omitted. If one not in the form in People v. Buggies, 8

from foul-mouthed recklessness utters the Johns. 290 ; or The State w. Moser, 33 Ark.

blasphemous words, plainly he commits 140; or Commonwealth v. Kneeland, 20

the offence, though he has not the specific Pick. 206.
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the great scandal of the profession of the Christian religion, to the evil

example of all others in the like case offending,^] and against the peace,

&C.2

§ 242. Analogies. —The indictment wUl follow the analogies

in " Libel and Slander," the forms under which head will be ser-

viceable here.^ And for some varieties of the offence, particu-

larly of profaneness, and even of blasphemy, the analogies from

"Nuisance" may be helpful ;* while yet the conclusion "to the

common nuisance," &c.^ is not in use or probably necessary.

§ 243. General Formulas. —The following formulas, which,

when the indictment is on a statute, may be varied with the stat-

utory terms, will be helpful, —
Oral. —That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80] did,

maliciously and blasphemously \or profanely], in the presence and hearing

of divers people there assembled, pronounce, publish, and proclaim the fol-

lowing blasphemous \or profane] words ; that is to say [setting out the

words according to their tenor ; and, when their meaning is not plain, add-

ing explanations, as see the title " Libel and Slander"] ; against the peace,

&c. [ante, § 66-69].

Written. —That A, &c. on, &c. at, &c. did maliciously, blasphemously,

and profanely write, print, and publish a certain malicious, blasphemous,

scandalous, and profane libel, of and concerning God the Creator and
Ruler of the world, and of and concerning the Holy Scriptures, and of and
concerning the Christian religion [inserting a part or all of these expres-

sions according to the fact], in one part whereof are the following words,^ to

wit [here setting out the words, with any innuendoes which may be re-

quired to make their meaning plain] ; and in another part whereof are the

following words, to wit [setting them out, with innuendoes when necessary,

as before] ; against the peace, dsc'

' No part of the matter in these brack- Arkansas. —The State v. Moser, 33
6ts is necessary. Ante, § 48. Ark. 140.

2 2 Chit. Crim. Law, 13. The form is Delaware. —The State v. Chandler, 2

similar in The State v. Chandler, supra. Barring. Del. 553.

8 Crim. Proced. II. § 123. Massachusetts. —Commonwealth v.

4 Crim. Law, II. § 79 ; Reg. v. Brad- Kneeland, 20 Pick. 206.

laugh, 15 Cox C. C, 217, 230. New York. —People v. Ruggles, 8
' Crim. Proced. II. § 862-864. Johns. 290.
« For various forms of averring, as here. North Carolina. —The State v. Jones,

the tenor, see Crim. Proced. I. § 559. 9 Ire. 38 ; The State v. Chrisp, 85 N. C.
7 For other forms, see 2 Chit. Crim. sog.

Law, 13-20; Rex u. Doyley, Trem. P. C. Pennsylvania. —Updegraph v. Com-
225 ; Eex v. Taylor, Trem. P. C. 226 ; Rex monwealth, H S. & R. 394.
V. Williams, 26 Howell St. Tr. 653; Reg. Tennessee. —Ths State v. Graham, 3
V. Ramsey, 1 Cab. & E. 126 ; Reg. v. Brad- Sneed, 134 ; Young v. The State, 10 Lea,
laugh, 15 Cox C.C. 217. And see Rex w. 165.

Eaton, 31 Howell St. Tr. 927.
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§ 244. On Statute. —The statutes creating these offences differ

in terms. Under one rendering it punishable for any persoa to

" make use of any profane, violent, abusive, or insulting language

toward or about another person in his presence or hearing, which
language in its common application is calculated to arouse to

anger the person about or to whom it is spoken or addressed,

or to cause a breach of the peace or an assault," the allegations

may be, —
That A, &c. on, &c. at, &c. unlawfully and violently did make use of

profane and abusive language toward and about and in the presence and
hearing of one X then and there being, by then and there saying to the

said X, " Go to hell, God damn you ;
" which said language was then and

there calculated to rouse the said X to anger, and to cause then and there

a breach of the peace ; against the peace, &c.*

1 The State v. Moser, 33 Ark. 140.

For BRANDINGCATTLE, ILLEGAL, see ante, § 165.

BREACHOF PRISON, see Pkison Breach, &c.

BREAKING HOUSE, see Bueglabt, &c
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CHAPTERXVII.

BRIBEET.^

§ 245. Attempt and Substantive Offence. —An unaccepted offer

of money as a bribe —in its nature, a mere attempt —is so

often mentioned in our books under the substantive name of

bribery,^ that the distinction will not be regarded in the arrange-

ment of this chapter.

§ 246. Common-law Indictment —(Offering Bribe to Constable).

—It is a leading form, from an early period and still prominent

in the English books, while yet it is needlessly prolix, to say, —
That heretofore, to wit, on, &c. at, &c. one M, esquire, then and yet

being one of the justices of our said Lady the Queen, assigned to keep the

peace for our said Lady the Queen in and for the county aforesaid, and also

to hear and determine divers felonies, trespasses, and other misdeeds com-
mitted in the said county, did then and there make a certain warrant under
his hand and seal, in due form of law, bearing date the day and year afore-

said, directed to all constables and other peace officers of the said county, and
especially to X, thereby commanding them upon sight thereof to take and
bring before him the said M, so being such justice as aforesaid, or some
other of her Majesty's justices of the peace for the said county, the body
of Y, late of the parish aforesaid in the county aforesaid, to answer [&c.
as in the warrant] ; and which said warrant afterwards, to wit, on the

day and year aforesaid, at the parish aforesaid in the county aforesaid, was
delivered to the said X, then being one of the constables of the same parish,

to be executed in due form of law. And [the jurors aforesaid upon their

oath aforesaid do further present ^], that A, &c. [the defendant], well know-
ing the premises, but contriving and unlawfully intending to pervert the

due course of law and justice, and to prevent the said Y from being arrested

and taken under and by virtue of the warrant aforesaid, afterwards, to wit,

on the day and year aforesaid, at the parish aforesaid in the county afore-

1 For direct elucidations of this offence, ced. I, § 61, 12.51 ; II. § 75 ; Stat. Crimes,
with the pleading, practice, and evidence, § 803, 818, 843.

see Crim. Law, II. § 85-89; Crira. Proced. ^ Crim. Law, IL § 88; Crim. Pioced.
II. § 1-26, 127. Incidental, Crira. Law, I. II. § 126.

§ 246, 468, 471, 767, 974, 975; Crim. Pro- » Unnecessary. Ante, § 64, 115, note.
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CHAP. XVII.] BEIBERT. § 247

said, unlawfully, wickedly, and corruptly did offer unto the said X, so being

constable as aforesaid, and having in his custody and possession the said

warrant so delivered to him to be executed as aforesaid, the sum of ten

pounds, if he the said X would refrain from executing the said warrant,

and from taking and arresting the said Y under and by virtue of the same,

for and during fourteen days from that time, that is to say, from the time

he the said A so offered the said sum of ten pounds to the said X as afore-

said : and so the jurors aforesaid upon their oath aforesaid do say, that

the said A, on the said day of , in the year aforesaid, at the parish

aforesaid in the county aforesaid, in manner and form aforesaid, did at-

tempt and endeavor to bribe the said X, so being constable as aforesaid, to

neglect and omit to do his duty as such constable, and to refrain from

taking and arresting the said Y under and by virtue of the warrant afore-

said : in contempt of our Lady the Queen and her laws, to the evil and per-

nicious example of all others in the like case offending, and against the

peace of our Lady the Queen, her crown, and dignity.^

§ 247. General Formula. —Subject to be varied by the statute,

or by views special to the particular pleader or court, we may
set down the following as a good general formula for the in-

dictment :
—

That on, &c. at, &c. [stating briefly, as see note to the last section, the

judicial, governmental, or other proceeding or occasion by reason of which

the act complained of becomes indictable]. Whereupon A, &c. [the defend-

ant, aate, § 74-77], then and there [or, afterward, on, &c. at, &c. ante,

§ 80, according to the nature of the case], did, well knowing the premises,

corruptly and maliciously ^ tender and offer to X [or to said X, proceeding

to show his connection with the case if it has not already been explained

;

^ Archb. Crim. PI. & Et. 10th Lond. did then and there deliver the same to the

ed. 686, 19th ed. 890; 3 Chit. Crim. Law, said X, commanding them, for a cause there-

696 • 6 Cox C C. App. 114. As to which '" d»b' appearing, whereof the said M had

Form. —The question of setting out the then and there jurisdiction, to bring forthwith

.. r \ J .!,„ fn-.^/int;^., f^- before him the said M, or any other justice of
warrant of arrest, and the foundation lor \ . , \. ^v.

. , .^, . • ,„

„

the peace within and for said county, the
It, appears to me to be within princ pies ^^^ ^^^ ^ ^^^^ ^^^^ J^^ ^^
discussed ante, § 91-97. Keasomng from

^^^/^^^.^^^t^ ^j^ich differ somewhat in our
the views there presented, from the general

states]. Whereupon A, &c. [the defend-
rules of criminal pleading, and from what

^^^-^^ ^^^ afterward, on, &c. at, &c. well

I have observed of the American practice, knowing the premises, and devising to defeat

I should deem it sufficient, under the com- the ends of justice, and to enable the said Y
mon law of our States, to say, — to escape, corruptly and maliciously offer and

tender to the said X, as and by way of a

That on, &c, at, &c. M, esquire, being then bribe, five dollars if he the said X would, for

one of the justices of the peace within and the space of fourteen days then next foUow-

for said county, did, acting in his said office, ing, forbear to execute the said warrant, and

in a cause within his jurisdiction, duly issue abstain from taking by virtue of it the said

his official warrant, directed to one X, who x into custody ; against the peace, &c.

was then and there a constable in and for said
,. a, ., .,, „,

county [or, city, &c. according as the fact ^ Where the offence is felony, add fe-

mav he], or to any other such constable, and loniously.
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or, pay to said X, &c. ; or, accept and receive of and from the said X, &c.]

as and by way of a bribe, the sum of, &c. \or, mentioning any other valu-

able thing which will appear in evidence], to, &c. [setting out the purpose,

&c. of the bribe] ; against the peace, &c. [ante, § 66-69].^

§ 248. Election Bribery. —A common sort of bribery occurs in

connection with elections. Some of the English precedents of

the indictment or information for it are very voluminous,^ but

no great expansion of the allegations is necessary.^ Thus, it is

adequate under the common law to say, —
That on, &c. a meeting of the inhabitants qualified to vote, of ward one

in R in the county of K, for the election of one alderman and three

common councilmen, was in said ward duly had and held,* and thereat

one X was then and there a qualified voter. Whereupon A, &c. [the

defendant], then and there wilfully and maliciously endeavoring to influ-

ence corruptly the said X concerning his said right of voting at said elec-

tion, did then and there oflfer and pay to the said X the sum of two dollars

in money' and current bank bills, as and for a bribe, to cast thereat his

vote [this appears to be sufficient, but if the proposition of the defendant

was that X should vote in a particular way, or for a candidate named, the

pleader will in prudence and perhaps of necessity add this specification]
;

against the peace, &c.°

1 For forms, see 3 Chit. Crim. Law, 682-

698 ; 4 "Went. PI. 44.5 ; Rex v. Smith, 20

Howell St. Tr. 1225, 1227 ; Reg. v. B.irfoot,

13 East, 506 ; Rex v. Stevens, 5 East, 244;

Reg. o. Charretie, 13 Q. B. 447 ; Reg. i>.

Boyes, 1 B. & S. 31 1, 312 ; Reg. v. Leatham,

8 Cox C. C. 425 ; Reg. v. Mercer, 17 U. C.

Q. B. 602.

Alabama. —Diggs v. The State, 49 Ala.

311 ; Cummins v. The State, 58 Ala. 387.

Arkansas. —Watson </. The State, 29

Ark. 299.

Fiorida. —The. State v. Pearce, 14 Fla.

153.

Indiana. —The State v. Henning, 33

Ind. 189 ; The State v. Walls, 54 Ind. 561,

562.

Kentucky. —Commonwealth v. Stephen-

son, 3 Met. Ky. 226.

Maine. —The State v. Jackson, 73

Maine, 91.

South Carolina. —The State a. Smalls,

11 S. C. 262.

Texas. —Brown v. The State, 13 Texas
Ap. 358.

West Virginia. —The State v. Ltisk, 16

W. Va. 767.
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United States. —United States v. Wor-
rall, 2 Ball. 384, Whart St. Tr. 189;
United States v. Hendric, 2 Saw. 476, 479;
United States v. Johnson, 2 Saw. 482.

2 As in Rex v. Smith, 20 Howell St. Tr.

1225, 1227.

* See ante, § 246, note.

* Stat. Crimes, § 832-834.
^ It may be dangerous to use simply

the word " money " unless tlie proof will

show the payment to have been in coin.

Stat. Crimes, § 346.

6 The State v. Jackson, 73 Maine, 91.

In Commonwealth v. Stephenson, 3 Met.
Ky. 226, the allegations, which were ad-

judged sufficient, were briefer; namely,

—

That A, &c. on, &c. at, &c. bribed X to

vote, at the August election Iquery, whether
the place of the election should not be added.
Stat. Crimes, § 8.34] in the year eighteen
hundred and fifty, with money and property
of the value of five dollars, and for said bribe
he did vote, for Mfor governor of Kentucky,
for N for lieutenant-governor of Kentucky,
for for auditor of Kentucky, and for P for

congress ; against the peace, &c.
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§ 249. Same on Statute. —Under a statute making it punish-

able " if, at any election for representative ... in the Congress

of the United States, any person shall . . . aid, counsel, procure,

or advise any person ... to vote without having a lawful right

to vote,"i the allegations may be,

—

That, at an election for a representative in the Congress of the United

States held on, &c. at, &c.^ A, &c. did then and there unlawfully and cor-

ruptly counsel and advise one X, who, as the said A well knew, had not

attained the age of twenty-one years, by reason whereof he the said X
had no lawful right to vote, to nevertheless vote, and did then and there

unlawfully and corruptly ofEer and tender to the said X the sum of, &c. as

and for a bribe, if he would at said election vote for a representative in

the Congress of the United States ; against the peace, &c.^

§ 250. Bribery of Arbitrator. —Under a statute making punish-

able one " who offers or promises to give any money* to an

arbitrator with intent to bias his opinion or influence his decision

in relation to any matter in which he is acting or is to act," the

allegations may be, —
That on, &c. at, &c. a certain cause in which A, &c. [as in ante,

§ 74-77] was plaintiff and one M was defendant, was pending and

undetermined in the Court of, &c. [saying what court], and that at the

January term thereof, on, &c. by agreement of the said parties the

matters in controversy in said cause were in due form of law submitted

to the arbitration and award of X and Y ; and that afterward, while the

said matters in controversy were before said arbitrators undetermined, and

they were about to act and were acting thereon, the said A, on, &c. at,

&c. with intent to bias the opinion and influence the decision of the said

X therein, did unlawfully and corruptly oflPer and promise to give him five

dollars in money,* as and for a bribe and inducement to act in said arbitra-

tion corruptly and contrary to his duty, and to decide the said controversy

in favor of the said A ; against the peace, &c.'

1 Act of May 31, 1870, 18 U. S. Stats. * Limiting the bribe to "money" —
at Large, 144, incorporated in substance Stat. Crimes, § 346 ; ante, § 248, note —is

into R. S. of U. S. § 5511. not wise in legislation.

2 Stat. Crimes, § 832, 833. 6 in the form before me, the pleader

3 United States v. Hendric, 2 Saw. 476, says here, "a certain sum of money, to wit,

479. For giving money to a voter to the sum of five dollars." But such cir-

repeat his vote, United States v. Johnson, cumlocntion is needless. Under the sim-

2 Saw. 482. Against a candidate for ad- pier expression in the text, the proof need

vancing money to be used in bribery, Reg. not be of exactly five dollars, but any larger

V. Leatham, 8 Cox C. C. 425. For giving or smaller sum will equally suflBce. Crim.

money to a voter to vote for a particular Proced. I. § 488 b, 579.

candidate, Eeg. v. Boyes, 1 B. & S. 311. ^ The State v. Lusk, 16 W. Va. 767.
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CHAPTERXVIII.

BTJEGLAET AND OTHEEBEEAKJNGS.^

§ 251. Introduction.

252-257. The Substantive Offence.

258-261. Attempt.

§ 251. How Chapter divided. —We shall consider, I. The In-

dictment for the Substantive Offence ; II. The Indictment for

the Attempt.

I. The Indictment for the Substantive Offence.

§ 252. Joining Felony meant with Burglary. —Burglary is the

felonious breaking and entering of another's dwelling-house, or

of some other building of another specified by statute, in the

night, with the intent to commit a felony in such building.^

And it is widely practised, though not universal, to join, in the

same count with the allegations for a burglary as thus defined,

those also for the ulterior felony meant as actually perpetrated.^

§ 253. Common-law Burglary and Larceny. —A familiar com-
mon-law form for burglary, with larceny joined in the same
count, is —

That A, &c. on, &c. about the hour of eleven in the night of the same
day [with force and arms*], at, &c. the dwelUng-house of one X [there
situate^] feloniously and burglariously did break and enter, with intent the

1 For the direct expositions of these II. § 747 ; Stat. Crimes, § 207, 221, 233,
offences, with the pleading, practice, and 240.

evidence, see Crim. Law, II. § 90-120; 2 Crim. Law, II. § 90, 118; Crim. Pro-
Crim. Proced. 11. § 128-153. The break- ced. II. § 130, 136.

ing and entering, and the terms denoting » Crim. Proced. I. § 439, 449 ; II. § 129,
the time and place, explained, Stat. Crimes, 143.

§ 276-299, 312, 313. Collateral, Crim. ^ Not necessary. Ante, § 43.

Law, I. § 207, 262, 342, 437, 559, 577, 676, 6 Perhaps necessary in England and
736, 757, 1062-1064

;
Crim. Proced. I. some of our States. It was not, for ex-

§ 83, 423, 439, 449, 488 a, 521, note, 573
; ample, in the indictment against Turner,
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CHAP. XVm.] BUEGLAETAND OTHER BREAKINGS. §254

gooda and chattels [of one T*], in the said dwelling-house then and there

being, then and there'' feloniously and burglariously ° to steal, take, and
carry away ; and then and there in the said dwelling-house, one silver

sugar-basin of the value of three dollars, six silver table-spoons of the

value of three dollars, and twelve silver teaspoons of the value of two
dollars, of the goods and chattels of the said Y, in the said dwelling-house

then and there being found, then and there feloniously and burglariously

did steal, take, and carry away ; against the peace, &c.*

§ 254. Formula. —The terms of our statutes, which must be

covered by the indictment upon them, differ. But the following

formula, to be varied when necessary to conform to statutory

terms, will suffice for most cases :
—

That A, «&c. [ante, § 74-77] on, &e. [ante, § 80], about the hour of, &c.
[ante, § 87], at, &c. [ante, § 80], did feloniously and burglariously break
and enter the dwelling-house [or shop, or store, or, &c. employing the

same word as the statute, unless one of narrower meaning is required for

particularizatton ^] of one X [there situate °], with intent the goods and
chattels [of the said X ; or, of one Y'] then being in said dwelling-house

[or, &c. as before] then and there ^ feloniously and burglariously' to steal,

who was convicted and hung. Eex v.

Turner, 6 Howell St. Tr. 565. The same
in Eeg. v. Parsons, Law Rep. 1 C. C. 24,

note. In other States, and everywhere on
principle, not necessary. Crim. Proced.

II. § 135 ; Summers v. The State, 9 Texas
Ap. 396 ; ante, § 179 and note.

1 By some opinions, perhaps by all, this

allegation of ownership is not necessary.

Crim. Proced. II. § 142. In Reg. v. Lawes,

1 Car. & K. 62, it was held to be good and
sufficient to say, "with intent the goods

and chattels, in the said dwelling-house

then and there being, then and there felo-

niously to steal, take, and carry away,"

not naming the owner. And the same was
adjudged in The State v. Clark, 42 Vt.

629. In Massachusetts it is adequate to

say " with intent to commit the crime of

larceny." TuUy v. Commonwealth, 4 Met.

357; Commonwealth v. Glover, 111 Mass.

395 ; Commonwealth v. Moore, 130 Mass.

45, 46 ; Commonwealth v. Darling, 129

Mass. 112. But the words " with the unlaw-

ful and felonious intent of then and there to

commit the crime of rape upon the person

of her the said Rachel Pullin," were ad-

judged insufficient in The State v. Williams,

41 Texas, 98. Various other courts appear

to accept this doctrine ; and it is probably

nowhere adequate to say " with the intent

then and there to commit the crime of fel-

ony." Crim. Proced. II. § 142 ; People v.

Nelson, 58 Cal. 104.

2 As to this " then and there," see post,

§ 254, note.

' See post, § 254, note.

* Archb. Crim. PI. & Ev. 10th Lond. ed
297; Matthews Crim. Law, 434; 3 Chit.

Crim. Law, 1117.

6 Crim. Proced. I. § 568 ; II. § 135, 136

;

Stat. Crimes, § 440.

6 See note to ante, § 253 ; also, ante,

§ 179 and note.

' See ante, § 253 and note.

5 It is customary, and it seems to me
quite proper, to insert the words " then and
there " to the intent ; but they have been

held, and it would seem correctly, not to be

necessary. Commonwealth v. Doherty, 10

Cush. 52.

9 " Burglariously " is commonly con-

nected with "feloniously" in this place in

the indictment, the same as in the place

preceding. But I do not see its necessity

here. And indictments have been held

good which did not contain it in this place

;

as, for example, Bradley v. The State, 32

Ark. 704 ; Carlton v. Commonwealth, 5

Met. 532 ; Josslyn v. Commonwealth, 6
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§254 SPECIFIC OFFENCES. [book III.

take, and carry away [or, with intent then in said dwelling-house felr

niously and burglariously to ravish and carnally know one Z forcibly ant.

against her will ; or, with intent then in said dwelling-house, &c. of his

malice aforethought burglariously and feloniously to kill and murder one
Z ; or the pleader may couple by the conjunction and as many felonious

intents as he pleases, which is practically better than a separate count for

each intent^] ; and then and there [as in the last section, alleging a sub-
stantive felony committed in the place broken and entered if the pleader
chooses ; but there is probably no authority for saying that two or more
such offences may be joined^] ; against the peace, &c.'

Met. 236 ; Eeg. v. Lawes, 1 Car. & K. 62

;

Lyons u. People, 68 111. 271. Even the
first is not necessary on a statute which
defines the offence, instead of creating it hy
the use of the word " burglary," and does
not contain the word " burglary " or " bur-

glarious." TuUy V. Commonwealth, 4

Met. 357 ; Lyons v. People, supra.
1 Ante, § 19-21 ; Crim. Proced. II.

§150.
^ The larceny or other felony committed

being deemed, in this form of the indict-

ment, merged in the burglary, it might at

first seem that as many actual felonies as

intents could be alleged in one count. But
the difiiculty is, that the conviction may be

for the felony committed, if the breaking

and entering are not proved. So that,

should a larceny, a rape, and a murder be

charged in this part of the count as actually

committed, then, should the proof of the

breaking and entering fail, there would be a

conviction, on a single count, of larceny,

and rape, and murder, —a result contrary

to all rule. And see Crim. Proced. II.

§ 143, and the places there cited.

8 For forms see 3 Chit. Crim. Law,
1117-1121 ; 6 Cox C. C. App. 16, 17, U!>-

117; Rex v. Marshall, 4 Went. PI. 52;

Rex V. Turner, 6 Howell St. Tr. 565 ; Rex
V. Comer, 1 Leach, 4th ed. 36 ; Rex v.

Jones, 1 Leach, 4th ed. 537 ; Rex v. Moun-
cer, 2 Leach, 4th cd. 567 ; Rex v. Vander-

comb, 2 Leach, 4th ed. 708, 1 Ben. & H.

Lead. Cas. 2d ed. 516 ; Rex v. Jenks, 2

Leach, 4th ed. 774 ; Rex v. Dannelly,

Russ. & Ry. 310 ; Rex v. Byford, Russ. &
Ry. 521 ; Rex v. Marshall, 1 Moody, 158;

Rex V. Watkins, 2 Moody, 217, Car. & M.
264; Rex u. Compton, 7 Car. & P. 139;

Reg. V. Lawes, 1 Car. & K. 62 ; Reg. v.

Clarke, 1 Car. & K. 421 ; Reg. v. Howell,

1 Cox C. C. 190 ; Reg. V. Nicholas, 1 Cox
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C. C. 218; Reg. v. Frowen, 4 Cox C. C.

266 ; Kerkin v. Jenkins, 9 Cox C. C. 31 1 ;

Reg. V. Thompson, 11 Cox C. C. 362;
Reg. V. Bailey, Dears. 244, 6 Cox C. C.

241 ; Reg. v. Parsons, Law Rep. 1 C. C.

24.

Alabama. —Mason v. The State, 42 Ala.

543; Fisher v. The State, 46 Ala. 717;
Anderson v. The State, 48 Ala. 665 ; Mur-
ray V. The State, 48 Ala. 675 ; Newman
V. The State, 49 Ala. 9 ; Paris ;;. The State,

49 Ala. 25 ; Ward v. , The State, 50 Ala.

120; Pines v. The State, 50 Ala. 153;
Beall V. The State, 53 Ala. 460 ; Davis v.

The State, 54 Ala. 88 ; Snowu. The State,

54 Ala. 138; Matthews v. The State, 55
Ala. 65 ; Adams u. The State, 55 Ala.

143; Pond v. The State, 55 Ala. 196;
Rowland v. The State, 55 Ala. 210 ; Hurt
V. The State, 55 Ala. 214; Murphy v. The
State, 63 Ala. 1 ; Stone v. The State, 63
Ala. 115; Graves v. The State, 63 Ala.

134; Borara v. The State, 66 Ala. 468;
Williams <,. The State, 67 Ala. 183.

Arkansas. —Bradley v. The State, 32
Ark. 704 ; Dodd v. The State, 33 Ark.
517, 518.

California. —People v. Burgess, 35 Cal.

115 ; People v. Shaber, 32 Cal. 36 ; People
i>. Taggart, 43 Cal. 81 ; People v. Beaver,
49 Cal. 57 ; People v. Mitchell, 55 Cal. 236

;

People V. Nelson, 58 Cal. 104.

Connecticut. —Lewis v. The State, 1

6

Conn. 32.

Georgia. —Griffin v. The State, 26 Ga.
493; Loyd v. The State, 42 Ga. 221;
Williams v. The State, 46 Ga. 212; Wood
V. The State, 46 Ga. 322 ; Bethune v. The
State, 48 Ga. 505 ; Goldsmith v. The State,

63 Ga. 85.

Illinois. —Lyons v. People, 68 111. 271.

Indiana. —Edwards v. The State, 62
lad. 34.
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§ 255. In Daytime. —Where, by the statutory terms, the of-

fence consists of the breaking, entering, &c. in the daytime, the

Iowa. —The State v. Jones, 10 Iowa,

206; The State v. Reid, 20 Iowa, 413;

The State v. Morrissey, 22 Iowa, 1 58
;

The State v. Hayden, 45 Iowa, 11 ; The
State u. Ridley, 48 Iowa, 370 ; The State

V. Short, 54 Iowa, 392.

Kansas. —The State v. Cassady, 12

Kan. 550 ; The State v. Fockler, 22 Kan.
542 ; The State v. Thompson, 23 Kan. 338

;

The State v. McAnulty, 26 Kan. 533.

Louisiana. —The State v. Morris, 27

La. An. 480 ; The State v. Malloy, 30 La.

An. 61 ; The State v. Curtis, 30 La. An.
814.

Maine. —The State v. Carver, 49 Maine,

588 ; The State v. Bartlett, 55 Maine,

200.

Massachusetts. —Tully u. Common-
wealth, 4 Met. 357 ; Carlton v. Common-
wealth, 5 Met. 532 ; Josslyn v. Common-
wealth, 6 Met. 236; Lamed v. Common-
wealth, 12 Met. 240 ; Commonwealth v.

Williams, 2 Cush. 582 ; Commonwealth
V. Doherty, 10 Cush. 52 ; Commonwealth
V. Tlvnon, 8 Gray, 375 ; Jennings v. Com-
monwealth, 105 Mass. 586 ; Common-
wealth V. Glover, 111 Mass. 395 ; Com-
monwealth V. Reynolds, 122 Mass. 454;

Commonwealth a. Darling, 129 Mass. 112;

Commonwealth <^. Moore, 130 Mass. 45;

Commonwealth v. Whalen, 131 Mass. 419.

Michigan. —Koster v. People, 8 Mich.

431 ; Moore v. People, 47 Mich. 639 ; Hall

V. People, 43 Mich. 417, 418.

Mississippi. —Roberts v. The State, 55

Missis 421.

Missouri. —Conner v. The State, 14

Misso. 561, 565; The State v. Tutt, 63

Misso. 595, 596 ; The State v. Dooly, 64

Misso. 146; The State v. Beckworth, 68

Misso. 82 ; The State v. Butterfield, 75

Misso. 297, 298.

Nevada. —The State v. Ah Sam, 7 Nev.

127.

NewHampshire. —The State v. Squires,

1 1 N. H. 37 ; The State v. Canney, 1 9 N. H.

135; The State v. Rand, 33 N. H. 216;

The State v. Blaisdell, 49 N. H. 81.

New York. —Butler v. People, 4 Denio,

68; Fellinger v. People, 15 Abb. Pr. 128;

People V. Van Gaasbeck, 9 Abb. Pr. n. s.

328 ; People v. Smith, 1 Parker C. C. 329.

North Carolina. —The State v. Jim, 3

Murph. 3 ; The State v. Dozier, 73 N. C.

117 ; The State v. Jordan, 75 N. C. 27
;

The State v. Hughes, 86 N. C. 662.

Ohio. —Spencer v. The State, 13 Ohio,

401 ; Hartshorn v. The State, 29 Ohio State,

635 ; Hagar v. The State, 35 Ohio State,

268 ; The State v. Beal, 37 Ohio State, 108,

109.

Pennsylvania. —Stewart v. Common-
wealth, 4 S. & R. 194 ; Stoops v. Common-
wealth, 7 S. & R. 491 ; Hackett v. Com-
monwealth, 3 Harris, Pa. 95 ; HoUister v.

Commonwealth, 10 Smith, Pa. 103; Hol-

land V. Commonwealth, 1 Norris, Pa. 306.

Rhode Island. —The State v. Colter, 6

R. L 195.

Tennessee. —Davis v. The State, 3

Coldw. 77 ; Wynne v. The State, 5 Coldw.

319; Pardue v. The State, 4 Baxter, 10;

Adkinson v. The State, 5 Baxter, 569

;

Wormack u. The State, 6 Lea, 146.

Texas. —The State v. Robertson, 32

Texas, 159 ; The State o. Williams, 41

Texas, 98 ; Shepherd v. The State, 42

Texas, 501 ; Johnson v. The State, 1

Texas Ap. 146, 150 ; White v. The State,

1 Texas Ap. 211 ; Searcy v. The State, 1

Texas Ap. 440, 441 ; Martin v. The State,

1 Texas Ap. 525, 527 ; Simms u. The
State, 2 Texas Ap. 110; Conoly v. The
State, 2 Texas Ap. 412; Coleman v. The
State, 2 Texas Ap. 512 ; Burke v. The
State, 5 Texas Ap. 74, 76 ; Reeves u.

The State, 7 Texas Ap. 276 ; Brown u.

The State, 7 Texas Ap. 619, 620 ; Webster
V. The State, 9 Texas Ap. 75; Mace v.

The State, 9 Texas Ap. 110, 111; Sum-
mers V. The State, 9 Texas Ap. 396

;

Hamilton v. The State, 11 Texas Ap. 116;

Cohea v. The State, 11 Texas Ap. 622;
Lawson v. The State, 13 Texas Ap. 264.

Vermont. —The State v. Clark, 42 Vt.

629 ; The State v. Bishop, 51 Vt. 287.

Virginia. —Vaughan v. Commonwealth,
17 Grat. 576; Walker v. Commonwealth,
28 Grat. 969 ; Johnson v. Commonwealth,
29 Grat. 796.

West Virrjinia. —The State v. Mc-
Donald, 9 W. Va. 456 ; The State v.

Betsall, 11 W. Va. 703, 705.

Wisconsin. —Powell v. The State, 52

Wis. 217.

United Slates. —United States i;. Paul,
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allegations are the same as in the foregoing formula, except as to

time. If the statutes make the same acts punishable in a par-

ticular way when committed in the night, and less heavily when
committed in the day, the averment of time, at least by the

better opinion, may be that they were done on a day named,

with no mention of the hour ; while, if in fact they transpired

in the night, the defendant may be convicted, yet only the pun-

ishment for day-breaking can be imposed.^ Or the allegation

may be, —
That, &o. [as in the foregoing formula], on, &c. about the hour of three

in the afternoon of said day [or, in the daytime of said day], &c.^

§ 256. Principals of Second Degree and Accessories. —The
methods of joining principals of the second degree, and acces-

sories both before and after the fact, which last include under
the modern statutes receivers of goods feloniously stolen, are

explained in an earlier chapter.^ Some references to cases con-

taining forms in burglary and other like breakings may be con-

venient.*

§ 257. Degrees. —The division of burglary into degrees, in

two or three of the States, creates in them some questions as to

the indictment.^ But they are simple, and the reader can refer

to the cases cited for forms.^

II. The Indictment for the Attempt.

§ 258. By Solicitation. —Filling up the outline of the indict-

ment for a criminal solicitation already given,^ we have the fol-

lowing form for the misdemeanor of a solicitation to commit a

6 Pet. 141 (place mthin the jurisdiction of * Against Principal and Accessory
the United States). before the Fact. —Hex v. Dannelly,

1 Crim. Proced. II. § 133 o ; Common- Russ. & Ry. 310 ; The State v. Cai-ver, 49

wealth !). Reynolds, 122 Mass. 454, 456, 457

;

Maine, 588 ; Commonwealth «. Glover, HI
Butler V. People, 4 Denio, 68 ; Summers v. Mass. 395 ; Hartshorn v. The State, 29

The State, 9 Texas Ap. 396, 398. Ap- Ohio State, 635; Loyd v. The State, 42

parently contra is Hall w. People, 43 Mich. Ga. 221; Cohea «. The State, 11 Texas
417. Ap. 622. Against Principal and Ke-

2 Rex V. Marshall, 4 Went. PI. 52 ; Rex ceiver of the Goods. —Commonwealth v.

V. Mouncer, 2 Leach, 4th ed. 567 ; Rex w. Darling, 129 Mass. 112.

Marshall, 1 Moody, 158; Rex «. Byford, 5 Crim. Proced. II. § 130 and ca^es

Russ. & Ry. 521 ; The State i^. Jim, 3 there cited.

Murph. 3 ; The State i^. Colter, 6 R. I. « The State v. Tutt, 63 Misso. 595, 596

;

195. Butler ». People, 4 Denio, 68.

8 Ante, § 113-118. 7 Ante, § 106.
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felonious burglary, good at the common law, and equally so upon
a statute if duly expanded to cover its terms, —

That A, &c. on, &c. at, &c. [maliciously devising and intending to pro-

cure and cause the commission of the felony hereinafter specified'], did

then and there solicit and incite one X burglariously and feloniously in

the night-time to break and enter the dwelling-house of Y, at, &c.^ and

then feloniously to steal, take, and carry away the goods and chattels

therein found' [or, then and therein of his malice aforethought feloniously

to kill and murder the said Y ; or, then and therein feloniously to ravish

and carnally know the said Y forcibly and against her will ; or, if the

pleader chooses, he may insert all these and other felonious intents in the

one count, connecting them by the conjunction and^l ; against the peace,

&c.

§ 259. By Unsuccessful Act. —Filling up in this place also an

outline already given,^ we have the following, good at the com-

mon law, and upon any statute the words of which it duly

covers, —
That A, &c. on, &c. about the hour of eleven in the night-time of the

same day, at, &c. with the malicious [and felonious °] intent then and there

burglariously and feloniously to break and enter the dwelling-house of one

X there situate, and feloniously to steal, take, and carry away the goods

and chattels therein found, did then and there burglariously and feloniously

put his hands upon a closed window of said dwelling-house and endeavor

to raise the same, and with a false key and with some other implement to

the jurors unknown endeavor to open a closed outer door of said dwelling-

house ; against the peace, &c.'

§ 260. Same by taking Impression of Key, &c. —Under a stat-

ute in terms as given in another chapter,^ following the unwritten

law, the allegations may be, —
That A, &c. on, &c. [no need to say here in the night], at, &c. unlaw-

fully [and feloniously °] devising and intending burglariously and feloni-

1 I do not understand that this matter it is immaterial when and where the solicited

in hrackets, however appropriate we may burglary was to be committed.

deem it, is of strict rule necessary. Grim. * Grim. Proced. I. § 439 ; II. § 74, 93.

Proced. II. § 74 ; ante, § 195. " 5 Ante, §111.
2 It is not essential that the place of 6 Required only when the indictment is

the solicited burglary should be in the on a statute making the attempt a felony,

county of the indictment. Grim. Proced. ' Compare with forms in Hackett v.

I. § 53, 57. Commonwealth, 3 Harris, Pa. 95 ; The
3 It is evident that no other allegation State v. Jordan, 75 N. C. 27.

of time than that it was in the night is 8 Ante, § 194.

necessary to these averments, and proba- » Necessary only where the attempt is

bly none of place ; because, in point of law, felony.
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§ 261 SPECIFIC OFFENCES. [BOOK HI.

ously to break and enter in the night-time the storehouse of X there situate,

and feloniously to steal, take, and carry away the goods and chattels there-

in found, did then and there, to facilitate such breaking and entering, un-

lawfully, [feloniously], and privately take an impression of the key which

unlocked an outer door of said storehouse, and from said impression did

then and there make and prepare a false key for the unlocking, breaking,

and entering of said storehouse ; against the peace, &c.^

§ 261. Possessing Implements. —Under a statute to punish as

a felon one " who shall knowingly have in his possession any

engine, machine, tool, or implement adapted and designed for

cutting through, forcing, or breaking open any building, room,

vault, safe, or other depository, in order to steal therefrom any
money or other property, knowing the same to be adapted and

designed for the purpose aforesaid, with intent to use or employ
the same for the purpose aforesaid," the allegations may be, —

That A, &c. on, &c. at, &c. did feloniously and knowingly have in his

possession thirty false keys,^ &c. adapted and designed for forcing and
breaking open houses, stores, shops, rooms, safes, trunks, and vaults, in

order feloniously to steal, take, and carry away therefrom such money and

other property capable of being stolen as might be found therein ; he the

said A then and there feloniously, knowing the said implements and tools to

be adapted and designed for the said purpose, intending to use and employ
them therefor ; against the peace, &c.'

1 GrifiBn v. The State, 26 Ga. 493. See 375. For other forms, see Archb. Grim,

ante, § 194 and note. PI. & Et. 19th ed. 550 ; 6 Cox C. C. App.
2 It is not necessary to say, as in the 66 ; Reg. v. Bailey, Dears. 244, 6 Cox

form before me, "certain implements, that C. C. 241; Keg. v. Thompson, 11 Cox
is to say, thirty," &c. ; for the court will C. C. 362. Being Found in Dwelliug-
judicially know that the things mentioned house witli intent to steal, Kerkin v. Jen-

are implements. Ante, § 187, note, and kins, 9 Cox C. C. 311 ; 6 Cox G. C. App.
places there referred to. 67. Armed with Intent to break into

8 Commonwealth v. Tivnon, 8 Gray, house. 6 Cox G. G. App. 66, 68.

For BURIALS, see Sepulture.
BURNINGBUILDINGS, see Arson, &c.

BY-LAWS, see ante, § 133-136, 171.

CARNALABUSE, see Rape, &c.

130



CHAP. XIX.] CARRYING WEAPONS. § 263

CHAPTERXIX.

CAEEYINa WEAPONS.^

§ 262. Common-law ^ Indictment. —Slightly modifying and
abridging the terms of an indictment adjudged good at the com-
mon law, we have the following :

—
That A, &c. on, &c. at, &c. did arm himself with pistols, guns, knives,

and other dangerous and unusual weapons, and thereupon while so armed
did then and there, both in the night-time and in the daytime, go forth

into the highways and other public places exhibiting himself to the people

there, and then and there to and iu the presence of the said people did pub-

licly proclaim and declare it to be his purpose and intent, and it then and

there was his purpose and intent, to beat, wound, kill, and murder one X
and other persons there being, whereby the public peace was then and there

broken, and all persons then and there being were greatly terrified ; against

the peace, &c.'

§ 263. Formula on Statute. —The statutes creating this offence

differ so much in their terms and meaning that it becomes spe-

cially difficult to construct a general formula for the indictment

on them. The following may be of some service :
—

That A, &c. [ante, § 74-77] on, &c. at, &c. [ante, § 80], did go about

the streets and other public places there [or otherwise as the particular

statutory terms may require], carrying concealed upon his person [or

openly carrying and eishibiting to the terror of the people, or otherwise

following the statutory terms and meaning] two deadly weapons, to wit, a

pistol loaded with powder and ball, and a bowie-knife ; he the said A not

being then and there a traveller [or otherwise negativing the exceptions of

the statute] ; against the peace, &c. [ante, § 66-69].^

1 For the direct discussion of this of- P. C. 330; Eeg. v. Jarrald, Leigh & C.

fence, including the pleading, practice, and 301, 9 Cox C. C. 307.

evidence, see Stat. Crimes, § 781-801. Alabama. —The State v. Click, 2 Ala.

Incidental, Ih. § 238 ; Crim. Proced. I. 26 ; Jones v. The State, 63 Ala. 27.

§ 588. Arkansas. —Wilson v. The State, 33

2 Stat. Crimes, § 784. Ark. 557 ; Carr v. The State, 34 Ark. 448

;

» The State v. Huntly, 3 Ire. 418. Walker v. The State, 35 Ark. 386.

* For forms see Kex t. Dennis, Trem. Indiana. —The State v. Swope, 20 Ind.
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§ 266 SPECIFIC OFFENCES. [BOOK III.

§ 264. Concealed Weapon. —Under a statute making it a pun-

ishable misdemeanor in " every person, not being a traveller, who
shall wear or carry any dirk, pistol, bowie-knife, dagger, sword

in cane, or any other dangerous or deadly weapon, concealed,"

the allegations may be, —
That A, &c. OD, &c. at, &c. not being then and there a traveller, did

carry concealed about his person a fire-arm called a revolver, which then

and there was a dangerous weapon ; against the peace, &c.^
•

§ 265. Same on another Statute. —Under a statute making it

a punishable misdemeanor " if any person. shall hereafter carry

any concealed deadly weapons, other than an ordinary pocket-

knife, except as provided in the next section," the indictment,

when the matter of the next section is of a sort not required by
the rules of pleading to be negatived therein,^ may be, —

That A, &c. on, &c. at, &c. did carry concealed [about his person '] a

certain deadly weapon commonly called a slung-shot, and other deadly

weapons to the jurors unknown, every one of said deadly weapons being

other than an ordinary pocket-knife ; against the peace, &c.*

§ 266. Carrying privately, to Terror. —Upon a statute making
it a punishable misdemeanor to "privately carry any dirk, large

knife, pistol, or any dangerous weapon, to the fear or terror of

any person," it is good in allegation to say, —
That A, &c. on, &c. at, &c. unlawfully did privately carry, to the fear

and terror of persons then and there being, a certain large knife, which,

then and there was a dangerous weapon ; against the peace, &c.^

106; TheStatev. Judy, 60lnd.l38; Ride- Leatherwood u. The State, 6 Texas Ap.
nour v. The State, 6.5 Ind. 411 ; The State 244; Rainey «. The State, 8 Texas Ap.
V. Boss, 74 Ind. 80. 62 ; Pickett v. The State, 10 Texas Ap.

Kentucky. —Commonwealth v. McClan- 290.

ahan, 2 Met. Ky. 8. i The State v. Swope, 20 Ind. 106.

Massachusetts, —Commonwealth v. ^ Crim. Proced I. § 636-639.

O'Connor, 7 Allen, 583 ; Commonwealth ' These words are not in the form he-

v. Doherty, 103 Mass. 443. fore me; but, if the court should interpret

North Carolina. —The State v. Newsom, the statute as embracing them in meaning,
5 Ire. 250. so that it would not be an offence to carry

Tennessee. —The State );. Wilbnrn, 7 the weapon apart from the person in a
Baxter, 57, 63 ; Porter v. The State, 7 trunk or under the seat of a vehicle in
Baxter, 106 ; The State v. Bentley, 6 Lea, which one was riding, the indictment would
205. probably be held ill without them. Crim.

Texas. —Scott i>. The State, 40 Texas, Proced. I. § 623-628
; Stat. Crimes, § 796.

503 ; Smith v. The State, 42 Texas, 464

Porter v. The State, 1 Texas Ap. 477

Lewis V. The State, 2 Texas Ap. 26
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CHAP. XIX.] CAEETING WEAPONS. § 268

§ 267. Armed into Assembly, not being Officer. —Where it is a
statutory misdemeanor for one to " go into any church or re-

ligious assembly," &c. and " have or carry about his person a
pistol or other fire-arm, &c. unless an officer of the peace," the
allegations may be, —

That A, &c. on, &c. at, &c. unlawfully did go into a certain religious

assembly of persons met for public religious worship, near, &c. and did

then and there in said assembly have and carry on his person a certain

pistol, he the said A not being then and there an oificer of the peace

;

against the peace, &c.^

§ 268. Having Dangerous 'Weapon -when ai^rested. —Under a

statute making punishable for misdemeanor one who, " when
arrested upon a warrant of a magistrate issued against him for

an alleged offence against the laws of this State, &c. is armed
with, or has on his person, slung-shot, metallic knuckles, billies,

or other dangerous weapon," ^ it is believed to be sufficient in

averment to say, —
That A, &c. on, &o. at, &c. being duly and lawfully arrested by X, a

constable of said town, on a valid and sufficient warrant duly issued by Y,
esquire, a justice of the peace in and for said county having lawful jurisdic-

tion in the premises, for and on a charge of larceny alleged to have been

theretofore committed by the said A in said county,^ then and there, while

being so arrested, was armed with and did have on his person a certain

dangerous weapon, to wit, a pistol loaded with gunpowder and a leaden

bullet, and capped ; against the peace, &c.*

^ Porter v. The State, 1 Texas Ap. 477. * Commonwealth v. Doherty, 103 Mass.
^ Mass. Gen. Stats, c. 164, § 10. 443. And see the form in Commonwealth
' On the question of the suflBcienoy of c;. O'Connor, 7 Allen, 5S3, on another

this part of the form, see the elucidations clause of the same statute. See Stat.

of the chapter beginning ante, § 91. Crimes, § 796.

For CATTLE, see Animals.
CEMETERIES, see Sepulttjee.

CHALLENGETO FIGHT, see Duelling.
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§ 270 SPECIFIC OFFENCES. [BOOK lU.

CHAPTERXX.

CHAMPBETTAND MATNTENANCE.^

§ 269. Practical Disuse. —The importance of the title Cham-
perty and Maintenance in the criminal law consists of the relation

of these offences to our civil jurisprudence. For the pure crimi-

nal wrong, as distinguished from the conspiracy to disturb the

current of justice in the courts, there are no modern prosecutions

either in England or the United States. Still, —
§ 270. Form for Maintenance. —The books give US a form of

the indictment for maintenance, differing in minor particulars,

but nearly the same in substance in all of them, and the practi-

tioner may possibly find a use for it. There may be room for the

question whether its allegations are not in terms too general.*

It is, —
That A, &c. on, &c. at, &c. did unjustly and unlawfully maintain and

uphold a certain suit, which was then and there depending in the court of,

&c. [naming the court], between X as plaintiff and Y as defendant, in a
plea of, &c. [saying what, and perhaps particularizing the subject of the
suit], to the hindrance and disturbance of the public justice of the State

;

against the peace, &c.'

1 For the direct expositions of these of- ^ 2 Chit. Crim. Law, 234; Rex v. Lang-
fences, with the pleading, practice, and rish, Tretn. P. C. 176 ; Rex v. Price,
evidence, see Grim. Law, II. § 121-140; Trem. P. C. 177; 2 Stark. PI. 2d ed. 704;
Crim. Proced. II. § 154-156. Incidental, Train & H. Prec. 371 ; 2 Morris St. Cas.
Crim. Law, I. § 307, 541, 942, note; Stat. App. 1804; Davis Prec. 164; Burn Just.
Crimes, § 232. tit. Maintenance.

2 Crim. Proced. II. § 154-156.
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CHAP. XXL.] CHEATS AT COMMONLAW. § 272

CHAPTERXXI.

CHEATS AT COMMONLAW.'

§ 271. Nature and Importance. ^ The numerous modern stat-

utes against obtaining money and goods by false pretences have
so far covered the indictable ground as almost to withdraw the

attention of prosecutors from the common-law cheat. Yet, ex-

cept in the two or three States in which there are no common-
law offences, the common law of cheat can often be invoked with

effect to reach cases which, by accident, the technical terms of

the statutes have failed to include. The expositions in " Crimi-

nal Law " will show that the law of this subject is reasonably

plain ; though there are some nice questions upon which doubts

and differences of judicial opinion may arise.

§ 272. Formula for Indictment. —The indictment may charge,

—

That A, &c. [ante, § 74:-77J, on, &c. at, &c. [ante, § 80], having in his

possession a false token calculated and adapted to deceive, mislead, and cheat

persons of ordinary caution and prudence, to wit, &c. [saying in what the

false token consisted ; or, the pleader may otherwise so describe the trans-

action that the false token will appear], and then and there devising and
intending thereby to cheat and defraud one X [or, whomsoever he could

cheat and defraud], did then and there, &c. [saying what], all of which

was, as the said A then and there well knew, false [and, in proper circum-

stances, pointing out more minutely the falsity] ; by means whereof the

said X, relying thereon and having faith and confidence in the truth there-

of, did then and there, &c. [saying what X did, and otherwise explaining

the fraud; or, instead of this, the indictment may, if the facts require, stop

short so as to set out merely an attempt to cheat] ; against the peace, &c.

[ante, § 66-69].^

1 For the direct discussions of this of- ^ For forms see Trem. P. C. 85-110,

fence, with the pleading, practice, and 228, 258, 268 (not all of the forms here

evidence, see Crim. Law, II. § 141-168; being;, according to the later decisions,

Crim. Proced. IL § 158-161. Incidental, good) ; 4 Went. PI. 55, 73-79, 357-359; 6

Crim. Law, I. § 571, 582-585 ; Stat. Crimes, lb. 389-392 ; 2 Chit. Crim. Law, 527, 539

;

§ 260, 847. And compare with Conspie- 3 lb. 698-700, 1000-1004, 1017 ; Matthews

ACT—False Pketences, &c. Crim. Law, 472 ; Archb. dim. PI. & Er.
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§ 273 SPECIFIC OFFENCES. [BOOK III.

§ 273. Selling by False Scales —(Common Form). —The com-

mon English indictment for selling by false scales is, with its

verbiage, —
That A, &c. on, &c. and from thence until the taking this inquisition

[the continuando is needless in setting out this offence, but if the pleader

elects^ to employ it, let him follow the slightly different words given ante,

§ 83], [at, &c. which is better than to lay the place as below], did use and

exercise the trade and business of a shopkeeper, and during that time did

deal in the buying and selling by weight of divers goods, wares, and mer-

chandises [to wit, at the parish aforesaid, in tlie county aforesaid. Not
necessary if the place is laid as above] ; and that the said A [being a per-

son of a wicked and depraved mind^], and contriving and fraudulently in-

tending to cheat and defraud the subjects of our said Lord the King [wbilst

he the said A used and exercised his said trade and business, to wit, on

the said day of , and on divers other days and times between

that day and the day of taking this inquisition, at the parish aforesaid, in

the county aforesaid ^], did knowingly, unlawfully, wilfully, and publicly

keep in a certain shop there, wherein the said A did so as aforesaid carry

on his said trade and business, a certain false pair of scales for the weigh-

ing of goods, wares, and merchandises by him sold and disposed of in the

way of his said trade and business ; which said scales were then and there,*

by artful and deceitful ways and means, so made and constructed as to cause

the goods, wares, and merchandises weighed therein and sold by the said

A as aforesaid to appear of much greater weight than the real and true

weight thereof, to wit, by one-eighth part of such apparent weight ; and
that the said A [on the day and year aforesaid, at the parish aforesaid, in

the county aforesaid '], he the said A then and there well knowing the said

lOth Lond. ed. 296 ; Eex v. Snead, 2 Show. N. C. 463 ; The State v. Smith, 75 N. C.

339; Kex v. Govers, Say. 206; Reg. v. 141.

Macarty, 6 Mod. 301, 2 Ld. Kaym. 1179; Virginia. —Commonwealth v. Speer, 2
Eex V. Wheatly, 2 Bur. 1125, 1 W. Bl. 273; Va. Cas. 65.

Rex V. Bower, Cowp. 323 ; Eex v. Haynes, United States. —District of Columbia.
4 M. & S. 214 ; Eex v. Lara, 2 Leach, 4th United States v. Watkins, 3 Cranch C. C.

ed. 647, 6 T. E. 565; Eeg. v. Marsh, 1 441,495.

Den. C. C. 505, 3 Cox C. C. 570 ; Reg. v. i Ante, § 81.

Eagleton, Dears. 376, 515, 6 Cox C. C. ' Not necessary. Ante, § 46.

559 ; Reg. o. Closs, Dears. & B. 460, 7 Cox " It is equally good in law while it is

C. C. 494. briefer to say " then and there ; " or, if this

Massachusetts. —Commonwealth v. is deemed doubtful, " there during the time
Hearsey, 1 Mass. 137; Commonwealth v. aforesaid," as at ante, § 84.

Warren, 6 Mass. 72, 74. * If " then and there" are not good in
New York. —People v. Babcock, 7 the place in brackets abore, they are not

Johns. 201 ; People v. Fish, 4 Parker C. C. in this place.

206. ^ This method of laying the time is

North Carolina. —The State w. Simp- awkward, and probably ill for uncertainty;
pon, 3 Hawks, 620; The State v. Justice, because the conimwanrfo extends the" afore-
2 Dev. 199; The State c. Burrows, 11 said" time over many days. The other
Ire. 477 ; The State v. Corbett, 1 Jones, method should be preferred.

N. C. 264 ; The Stote v. Boon, 4 Jones,



CHAP. XXI.J CHEATS AT COMMONLAW. § 275

scales to be false as aforesaid, did knowingly, wilfully, and fraudulently

sell and utter to one X [a subject of our said Lord the King ^] certain goods

in the way of the said trade of him the said A, to wit, a large quantity of

sugar weighed in and by the said false scales as and for twenty pounds'

weight of sugar, whereas in truth and in fact the weight of the said sugar

so sold and falsely weighed as aforesaid was short and deficient of the said

weight of twenty pounds, to wit, by one-eighth part of the said weight of

twenty pounds [to wit, at the parish aforesaid, in the county aforesaid^];

[to the great damage of the said X, to the evil example of all others^],

and against the peace, &c.*

§ 274. False Dice. —Adhering less closely to the mere words
of forms in the old books, and rejecting what is certainly rubbish,

we have, —
That A, &c. on, &c. at, &c. unlawfully and maliciously devising and

intending to cheat and defraud one X, did then and there procure and

cause the said X to play with him the said A, for money and other valu-

able things, with dice, at a certain unlawful game called, &c. [naming the

game, though probably this is not strictly necessary] ; and in and for the

playing of the said unlawful game the said A then and there fraudulently,

craftily, and secretly procured and caused to be used false dice, knowing
them to be false, and the said X being as the said A well knew then and

there ignorant of the said falsity and believing the said dice to be true and

just; whereby, and by means of other falsity whereof the said X was
likewise ignorant in the playing of said game, the said A did then and

there fraudulently, deceitfully, and craftil}'- cause himself to appear, and

cause the said X to accept such appearance as and for truth, to win of the

said X the sum of ten dollars in money and current bank-bills ; which said

sum, in truth and in justice then and there belonging to the said X, he the

said A did then and there convert and appropriate to his own use, cozen-

ing and cheating so as aforesaid the said X out of the same ; against the

peace, &c.^

§ 275. False Marks on Goods. —A dealer who puts on an article

a false trade-mark, or any other like false mark, and by means of

' Useless. Rex v. Wheatly, 2 Bur. 1125, 1 W. Bl.

" This repetitiou of the place is not 273 ; People v. Fish, 4 Parker C. C.

needed. 206. False Measiire. —For buying and

3 Unnecessary. Ante, § 48. selling by false measure, &c., see Rex v.

* Matthews Crim. Law, 472 ; 3 Chit. Smith, Trem. P. C. 268 ; Rex v. Wheatly,

Crim. Law, 1000. In Archbold there are supra; 4 Went. PI. 358; 3 Chit. Crim.

slight, yet not material, changes in the ex- Law, 1004 ; Eeg. v. Ragleton, Dears. 376,

pression. Archb. Crim. PI. & Ev. 19th 515, 6 Cox C. C. 559; Rex v. Osborn, 3

ed. 533. It more nearly follows one of the Bur. 1697.

counts of an indictment in five counts, in ' Rex v. Arnope, Trem. P. C. 91 ;
Rex

Rex V. Hill, 6 Went. P. C. 389. And v. Betsworth, Trem. P. C. 93. And corn-

compare with 6 Cox C. C. App. 61. 62

;

pare with Rex v. Sidney, 6 Went. PI. 391.
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§ 276 SPECIFIC OFFENCES. [BOOK III.

it sells the article for one of superior manufacture and for an

enhanced price, to the defrauding of the purchaser, commits a

cheat indictable at the common law.^ If, for example, to the

copy of a picture of a famous artist the name of the artist is

attached, and then it is thus fraudulently and knowingly sold

as being the original painting, the allegations against the seller

may be, —
That heretofore, and before the commission of the offence hereinafter

recited, one M, of, &c. was an artist in painting of great celebrity and wide

fame, so that his original productions were worth large prices in the mar-

ket; and that A, &c. [the defendant], on, &o. at, &c. being a dealer in

pictures, and being possessed of a worthless copy of one of the valuable

pictures of the said M, knowing it to be a copy and devising fraudulently to

sell it for a price greatly beyond its true value, did then and there cause

the name of the said M to be painted thereon ; and did then and there,

knowing the said picture to be a copy and not an original, fraudulently,

wilfully, and falsely represent and pretend to one X, who was then and
there desirous of purchasing an original painting of the said M, that the

said copy was such original, and, in confirmation thereof, showed to the

said X the said name of the said M so as aforesaid fraudulently painted

on said copy ; whereupon the said X, relying on said name so fraudulently

painted upon said copy, and on the said false representation and explana-

tion thereof by said A, did then and there under the belief so fraudulently

induced that said copy was said M's original painting, pay to the said A
therefor the sum of five hundred dollars in money and current bank-bills,

whereof the said A did then and there so as aforesaid cheat and defraud

him ; against the peace, &c.^

§ 276. False Writing. —A false writing may be such a false

token that a fraud effected through it will be an indictable cheat

at the common law ;
^ though, in practice, the indictment will

commonly be for forgery. The following is a sample of the alle-

gations for cheat :
—

That A, &c. on, &c. at, &c. having in his hands and possession a fictitious

bank-note, purporting to be issued by the bank of, &c. in the State of, &c.
and to be signed by Mas president and countersigned by N as cashier, in

form and appearance like the bank-bills which circulate as money in this

State, for the sum of twenty dollars, payable to the bearer on demand, and
there being no such bank and no such president and cashier, and the said

' Reg. V. Closs, Dears. & B. 460, 466, Grim. Law, 539 ; Eex v. Edwards, Tretn.
467, 7 Cox C. C. 494; Crim. Law, IL P. C. 103; Rex v. Farmer, Trem. P. C.

§ 147, 150. 109; Rex v. Poulson, Trem. P. C. 103;
2 Reg. V. Closs, supra. And see, for Rex i-. Worrell, Trem. P. C. 106.

other forms in analogous cases, 2 Chit. ' Crim. Law, II. § 148, 149.
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fictitious bank-note being utterly worthless, all of which the said A then
and there well knew, did then and there, by color and means thereof, and
by delivering it to one X, and pretending to him that it was a good and
valid bank-note and worth twenty dollars, fraudulently and deceitfully

obtain of said X six dollars in good and current bank-bills and money,
and fifteen yards of cloth of the value of fourteen dollars; against the

peace, &c.^

§ 277. In Conclusion, —while these forms do not completely

cover the subject, they are sufficiently varied to enable the prac-

titioner readily to draw whatever he may desire.

' Commonwealth v. Speer, 2 Va. Cas.

65 ; Eex v. Govers, Say. 206 ; 3 Chit. Crim.
Law, 1001, 1004; 4 Went. PI. 73, 75, 77.

If this were an indictment for forgery, it

would be necessary to set out the fictitious

bank-bill or other false writing by its tenor.

Crim. Proccd. II. § 401, 403. And so is

the form for a cheat by a false letter in

Reg. V. Saunders, Trem. P. C. 100. But
probably cheat rests on a different reason,

as to this question, from forgery. At all

events, the forms generally in cheat accord

with the one propounded in the text,

though they are not numerous. And such,

with some exceptions, is the approved
method in the statutory cheat of obtaining

money and goods by false pretences. Crim.

Proced. II. § 178. Thus, in Rex v. Govers,

supra, which was a case of common-law
cheat, a motion in arrest of judgment was
overruled, the allegations being, —

That A, &c. [on, &c. at, &c.] intending

to cheat X, did deceitfully take upon himself

the style and character of a merchant, and
did deceitfully affirm to X that he was a mer-

chant, and had received divers commissions
from Spain ; and that, in order to induce X
to believe that he was a merchant, and had
received such commissions, and to induce X
to give him credit, the defendant did deceit-

fully produce to X several paper wi'itings,

which he falsely affirmed to be letters from
Spain, containing commissions for jewels,

watches, and other goods, to the amount of

four thousand pounds; by means whereof he
did get into his hands two watches, the prop-

erty of X ; whereas in truth the defendant

was not a merchant, and the paper writings

containing such cominissious were false and
counterfeit.

Still it is possible that the form of the

indictment, which appears thus in the re-

port, is not there given in full. And,
assuming it to be complete, the case is not

conclusive of the old law ; for the present

question was not raised, and only the in-

dictability of the transaction was affirmed

by the court. And, on the whole, there is,

as to some cases, fair ground to argue to a

court, from the analogies of forgery, libel,

and some others, that the tenor should in

them be set out.

For CHILD MURDER,see Concealmekt or Bieth.

CHILDREN, CARNALABUSEOF, see Rape, &c.

CHURCH, see DiSTnEBiNG Meetings.

CITY ORDINANCES, see ante, § 133-136, 171.

COHABITATION, see Adulteey, &c. —Incest.

COIN, see Countekpeiting, &o.

COMMONBARRATOR,see Nuisance.

COMMONSCOLD, see Nuisance.

COMPOUNDING,see ante, § 123-127.

CONCEALEDWEAPONS,see Caeetinq Weapons.
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§ 278 SPECIFIC OFFENCES. [BOOK HI.

CHAPTERXXII.

CONCEALMENTOF BIRTH, OR CHILD MUEDEK.^

§ 278. Following the Statute —Formula. —This offence being

purely statutory, the indictment simply follows the terms of the

interpreted ^ statute ; with a due setting out of the particulars

to individualize the transaction, and the introduction of the word
" feloniously " where the offence is felony. Thus, —

That A, &C. [ante, § 74-77], on, &c. at, &c. [ante, § 80] being deliv-

ered of a child which was then and there born alive and a bastard, and the

said child afterward then and there dying [or, if the statutory words are

different, follow them], did afterward then and there maliciously [and felo-

niously] endeavor to secrete and conceal the dead body thereof, by, &c.

[saying what she did °], so that it could not be known whether the same
was born alive or not, &c. [or, employing such other words as are in the

statute; or, on a statute worded differently from what is thus supposed,

that A, &c. as above, being pregnant with a child which, if born alive,

would be a bastard, was then and there willingly and of her own procure-

ment delivered thereof in secret, and, the said child then and there being

dead, she did then and there by, &c. conceal the death thereof, so that it

is not known whether it was born dead, or alive and was murdered] ;

against the peace, &c. [ante, § 66—69].*

1 For the direct elucidations of this Arkansas. —Sullivan u. The State, 36
offence, with the pleading, practice, and Ark. 64.

evidence, see Stat. Crimes, § 763-780. In- Missouri. —The State v. White, 76

cidental, Crim. Proced. I. § 465, 527. Misso. 96.

2 Ante, § 32, 33. Pennsylvania. —Commonwealth v.

3 Stat. Crimes, § 778. Clark, 2 A,shm. 105 ; Douglass v. Com-
1 For forms see Archb. Crim. PI. & Ev. monwealth, 8 Watts, 535.

10th Lond. ed. 435; 19th ed. 773; 6 Cox Rhode Island. —The State v. Sprague,
C. C. App. 113; Rex v. Walters, Car. & 4 R. I. 257.

M. 164 ; Bex v. Coxhead, 1 Car. & K. 623.

For CONCEALMENTOF CRIME, see ante, § 129.

CONCEALMENTOF OFFENDER, see ante, § 118, 122.

CONGREGATION,see DiSTnEBiNo Meeting.
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CHAP. XXIII.J CONSPIRACY. S 281

CHAPTERXXIII.

CONSPIRACY.l

§ 279. Introduction.

280-286. Indictment in General.

287-312. For Particular Conspiracies

313-315. Practical Suggestions.

§ 279. How Chapter divided. —We shall consider the forms
for, I. The Indictment in General ; II. The Indictment for Par-
ticular Conspiracies. Following which will be, III. Practical
Suggestions.

I. The Indictment in General.

§ 280. Preparation. —One who would draw an indictment for

conspiracy should begin by familiarizing himself with the law of

the offence, both in general and under the statutes and decisions

of his own State. Not every indictment good in one State is so

also in every other. Nor, in a work like the present, made for

use in all the States, is it possible to lay down such directions

and forms as will supersede the necessity of the pleader's looking

and seeing for himself. Some things to which his particular

attention should be directed are —
§ 281. The County. —Since he has his choice to lay the venue

either in the county of the original unlawful confederation, or in

that wherein any overt act pursuant thereto transpired,^ he

should select a county with careful reference to the various con-

siderations, prominent among which is the facility of proving the

venue. Again, —
1 For the direct discussions of this of- 124, if>2, 505; Crim. Proced. I. § 61, 437,

fence, with the pleading, practice, and 464, 468, 516, 530, 644, 1019, 1022, 1038,

evidence, see Crim. Law, II. § 169-240; 1248; Stat. Crimes, § 260, 625, 629, 688,

Crim. Proced. II. § 202-245. Incidental, 803.

Crim. Law, I. § 432, 592, 593, 597 a, 633- 2 Crim. Proced. I. § 61 ; II. § 206, 236.

639, 767, 768, 792, 801, 814, 974; II. § 86,
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§ 285 SPECIFIC OFFENCES. [BOOK HI.

§ 282. Overt Act —He should see whether or not it is neces-

sary, under the statutes and adjudications of his State, to lay,

what is not required by the common law, one or more overt acts,

and whether such acts are essential to the constitution of the

offence itself,^ and frame his allegations to satisfy the law in this

respect. Moreover, —
§ 283. Nature of "Unlawful." —Conspiracy being the corrupt

agreeing together of two or more persons to do, by concerted

action, something unlawful, either as a means or an end,^ he
should acquaint himself with the meaning of "unlawful " as held

in his own State. By the English common law, and the adjudi-

cations believed to be the more numerous with us, "unlawful" is

not in this connection a synonym for criminal, but it includes also

what is forbidden on the civil side of our jurisprudence. Yet the

tribunals in some of our States, rather by a series of blunders than

by any enlightened examinations of the question, have assumed
that " unlawful" means, in criminal conspiracy, indictable; so that,

for example, an allegation of a conspiracy to cheat a person named
of his money and goods, cheating being necessarily unlawful but

not necessarily criminal, is not good, unless criminal methods are

set out, —contrary to the English and better American doctrine.''

The pleader must be careful not to mistake how this question is

regarded in his own State.

§ 284. Rule for Indictment. —In conspiracy, the same as in any
other misdemeanor,* the rule for the indictment is, that, with

reasonable particularity and individualization, it must aver facts

which together constitute in matter of law prima facie guilt ;
^

and, if it is on a statute, it must pursue therein the substantial

statutory terms.^ Therefore the pleader is required to know
what constitutes guilt under the administration of this branch of

our jurisprudence in his own State.

§ 285. Formula. —Unless resulting from some statute, there

are probably in the indictment for conspiracy no words so tech-

nical as not to admit of substitutes. In the beaten track, a good
formula is, —

1 Crim. Law, II. § 192, 193; Crim. Crim. Proced. I. § 532-537.

Proced. 11. § 205, 206, 217, 222. 6 ib. I. § 326, 329-331, 335, 493,
2 Crim. Law, IL § 171. 509, 513, 513 a, 519, 523, 666-584 ; II.
» Crim. Law, IL § 172, 178, 185, 198- § 217.

202 ; Crim. Proced. II. § 207-209, 212- « lb. L § 610-612.
217.
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CHAP. XXIII.] CONSPIEACT. §285

That A, &c. [ante, § 74-77], B, &c. [ante, § 74-77], and, &c. [adding,

in the same way, the names of any other persons whom it is desirable to

include as defendants'], on, &c. at, &c. [ante, § 80],^ unlawfully and

maliciously did conspire, combine, and confederate together" to, &c. [say

what. If the thing thus set down is such as the law deems " unlawful,"

within the meaning of the word in the definition of conspiracy,* the offence

is fully charged, and the indictment may conclude here, unless a statute has

required an overt net. If such thing is not in this sense unlawful, then the

pleader must proceed to allege unlawful means ; thus], by, &c. [proceeding

to set out the means whereby the thing was by the conspirators agreed to

be accomplished.' Here, by the common law, and under most, not all, of

our statutes, the indictment may, if the pleader chooses, conclude. But he

may elect to add overt acts,* or the statute may require them. Then the

allegations proceed] : And in pursuance of the said unlawful and malicious

combination and conspiracy, the said A, B, &c. did afterward, on, &c. at,

&c. [here setting out as many and such overt acts as the pleader deems

advisable] ; against the peace, &c. [ante, § 66-69].'

1 The indictment sometimes proceeds,

" together with sundry other persons whose

names are to the jurors unknown." For

explanations, see Crim. Proced. II. § 225

;

Crim. Law, II. § 187, 188. There are cir-

cumstances in which an allegation of this

sort will serve some useful purpose, but

generally it does not.

2 As to the place see ante, § 281.

3 Crim. Proced. XI. § 205.

* Ante, § 283.

6 It is not necessary to give time and

place to this ; because, in matter of law, it

is not material when and where the object

of the conspiracy was to be carried out.

6 Crim. Proced. II. § 205, 206.

^ For forms see 2 Chit. Crim. Law, 29,

36 ; 3 lb. 1145-1193 ; Archb. Crim. PI. &
Ev! 10th ed. 672, 678, 19th ed. 1005, 1013;

4 Went. PI. 79-146 ; 6 lb. 375-383, 387,

398,439,443; 1 CoxC. C. App. 11, 13 ; 4

lb. App. 13, 35, 38 ; 5 lb. App. 8, 9; 6 lb.

App. 63-65, 79, 81, 157; 7 lb. App. 15;

8 lb. App. 14 ; Rex v. Turner, Trem. P. C.

82 ; Rex v. Crispe, Trem. P. C. 83 ; Rex

V. Freeman, Trem. P. C. 85 Rex v. Gost-

wick, Trem. P. C. 187 ; Rex v. Dingley,

Trem. P. C. 213 ; Rex v. Grey, Trem.

P. C. 215, 9 Howell St. Tr. 127; Rex v.

Knox, 7 Howell St. Tr. 763 ;
Reg. v.

Denew, 14 Howell St. Tr. 895 ;
Rex v.

Fowke, 20 Howell St. Tr. 1077, 1143, 1185 ;

Rex V. Walker, 23 Howell St. Tr. 1055,

1078 ; Rex v. Bedhead, 25 Howell St. Tr.

1003; Rex v. Dunn, 26 Howell St. Tr.

839 ; Rex u. Glennan, 26 Howell St. Tr.

437 ; Rex v. Hedges, 28 Howell St. Tr.

1315 ; Rex v. Hanson, 31 Howell St. Tr.

1 ; Reg. V. Wright, 2 Cox C. C. 336 ; Reg.

V. Bailey, 4 Cox C. C. 390 ; Reg. vi Duf-

field, 5 Oox C. C. 404 ; Reg. v. White-

house, 6 Cox C. C. 38 ; Reg. v. Whitehouse,

6 Cox C. C. 129 ; Reg. v. Hamp, 6 Cox
C. C. 167 ; Reg. v. Yates, 6 Cox C. C.

441 ; Reg. v. Brown, 7 Cox C. C. 442

;

Reg. V. Lewis, 11 Cox C. C. 404 ; Reg. v.

Gurney, 11 Cox C. C. 414 ; Reg. v. Bunn,
12 Cox C. C. 316; Reg. u. Banks, 12 Cox
C. C. 393, 5 Eng. Rep. 471 ; Reg. v. Hib-

bert, 13 Cox C. C. 82, 13 Eng. Rep. 433;

White V. Reg. 13 Cox C. C. 318 ; Reg. v.

Parnell, 14 Cox C. C. 508 ; Rex v. Fergu-

son, 2 Stark. 489 ; Rexw. Roberts, 1 Camp.
399 ; Rex v. PoUman, 2 Camp. 229 ; Rex
V. Serjeant, Ryan & Moody N. P. 352;

Rex V. Bykerdike, 1 Moody &R 179; Rex
V. Richardson, 1 Moody & R. 402 ; Rex v.

Fowie, 4 Car. & P. 592 ; Rex v. Hamil-

ton, 7 Car. & P. 448 ; Reg. u. Murphy, 8

Car. & P. 297 ; Reg. u. Vincent, 9 Car.

& P. 91 ; Beg. V. Vincent, 9 Car. & P.

275 ; Reg. v. Shellard, 9 Car. & P. 277

;

Reg. V. Goldshede, 1 Car. & K. 657 ; Reg.

V. Hall, 1 Fost. & F. 33 ; Reg. v. Esdaile,

1 Fost. & F. 213, 8 Cox C. C. 69 ; Reg. ,i.

Kohn, 4 Fost. & F. 68 ; Beg. v. Howell, 4

Fost. &F. 160; Beg. o. Barry, 4 Fost. &
F. 389 ; Rex v. Hevey, 1 Leach, 4th ed.
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§ 286 SPECIFIC OFFENCES. [book III-

§286. Common Form, with Overt Acts —(To Cheat). —The
common method of laying this offence appears in the following

familiar form from the English books :
—

232 ; Rex v. Eccles, 1 Leach, 4th ed. 274
;

Keg. V. Steel, 2 Moody, 246, Car. & M.
337 ; Reg. «. Mears, 2 Den. C. C. 79, 4

Cox C. C. 423 ; Reg. v. Rowlands, 2 Den.
C. C. 364, 5 Cox C. C. 436, 466, 17 Q. B.

671 ; Reg. v. Carlisle, Dears. 337 ; Reg. v.

Bullock, Dears. 653 ; Reg. v. Hudson, Bell,

263, 8 Cox C. C. 305; Rex v. Opie, 1

Saund. 300 ; Rex v. Thorp, 5 Mod. 218,

221 ; Reg. v. Best, 6 Mod. 137, 185, 2 Ld.

Raym. 1167 ; Rex v. Spragg, 2 Bur. 993
;

Rex V. Vipont, 2 Bur. 1163 ; Rex v. Ris-

pal, 3 Bur. 1320 ; Rex i'. Eccles, 3 Doug.
337 ; Rex v. Woolf, 1 Chit. 401 ; Wake-
field's Case, 2 Lewin, 1, 7 ; Rex o. Hol-

lingberry, 2 Ben. & H. Lead. Cas. 2d ed.

34, 6 D. & E. 345, 4 B. & C. 329 ; Rex <.-.

De Berenger, 3 M. & S. 67 ; Rex v. Hunt,

3 B. & Aid. 566 •, Rex v. Biers, 1 A. & E.

327 ; Rex v. Seward, 1 A. & E. 706 ; Reg.

V. Peck, 9 A. & E. 686 ; Reg. v. Parker, 3

Q. B. 292 ; Reg. v. O'Connor, 5 Q. B. 16

;

Reg. V. Kenrick, 5 Q. E. 49 ; Reg. v. Blake,

6 Q. B. 126 ; Reg. v. King, 7 Q. B. 782,

795 ; Reg. v. Gonipertz, 9 Q. B. 824, 2 Cox
C. C. 145; Reg. v. Button, 11 Q. B. 929,

3 Cox C. C. 229; Reg. v. Thompson, 16

Q. B. 832, 5 Cox C. C. 166 ; Latham v.

Reg. 5 B. & S. 635, 9 Cox C. C. 516 ; Mul-
cahy V. Reg. Law Rep. 3 H. L. 306, 307

;

Heymann v. Reg. Law Rep. 8 Q. B. 102

;

Reg. V. Warburton, Law Rep. 1 C. C. 274

;

Reg. V. Aspinall, 1 Q. B. D. 730, 2 Q. B.

D. 48, 13CoxC. C. 231.

Alabama. —The State v. Cawood, 2

Stew. 360 ; The State (/. Murphy, 6 Ala.

765 ; Miles i'. The State, 58 Ala. 390.

Connecticut. —The State v. Rowley, 12

Conn. 101 ; The State v. Bradley, 48 Conn.

535.

Illinois. —Johnson v. People, 22 111.

314; Smith v. People, 25 111. 17; Cole v.

People, 84 111. 216, 220 ; Evans v. People,

90 111. 384.

Indiana. —Landringham v. The State,

49 Ind. 186; The State v. McKinstry, 50

Ind. 465 ; Scudder v. The State, 62 Ind.

13.

Iowa. —The State v. Jones, 13 Iowa,
269 ; The State !•. Potter, 28 Iowa, 554

;

The State v. Stevena, 30 Iowa, 391 ; The
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State V. Harris, 38 Iowa, 242 ; The State

V. Savoye, 48 Iowa, 562.

Kentucky. —Commonwealth v. Black-
burn, I Duv. 4.

Maine. —The State v. Mayberry, 48
Maine, 218 ; The State v. Clary, 64 Maine,
369.

Maryland. —The State v. Buchanan, 5

Har. & J. 317 ; Bloomer v. The State, 48

Md. 521.

Massachusetts. —Commonwealth a.

Ward, 1 Mass. 473 ; Commonwealth v.

Judd, 2 Mass. 329 ; Commonwealth v. Tib-

betts, 2 Mass. 536 ; Commonwealth v.

Kingsbury, 5 Mass. 106; Commonweal; h
I!. Davis, 9 Mass. 415 ; Commonwealth .-.

Hunt, 4 Met. Ill ; Commonwealth v. Har-
ley, 7 Met. 506 ; Commonwealth v. East-

man, 1 Cush. 189 ; Commonwealth v. Kel-

logg, 7 Cush. 473 ; Commonwealth v. Shedd,

7 Cush. 514; Commonwealth v. O'Brien,

12 Cush. 84 ; Commonwealth v. Prius, 9

Gray, 127; Commonwealth v. Wallace, 16

Gray, 221 ; Commonwealth v. Walker, 108

Mass. 309 ; Commonwealth v. Waterman,
122 Mass. 43 ; Commonwealth v. Barnes,

132 Mass. 242 ; Commonwealth v. Fuller,

132 Mass. 563.

Michigan. —People v. Richards, 1 Mich.

216; People v. Clark, 10 Mich. 310; Peo-

ple V. Arnold, 46 Mich. 268.

Minnesota. —The State v. PuUe, 12

Minn. 164.

Nebraska. —Gandy v. The State, 10
Neb. 243, 245.

iV<?M; Hampshire. —The State v. Straw,
42 N. H. 393 ; The State v. Parker, 43
N. H. 83 ; The State u. Hadley, 54 N. H.
224.

New Jersey. —The State v. Rickey, 4
Halst. 293 ; The State v. Norton, 3 Zab.

33 ; Johnson </. The State, 2 Dntcher,

313 ; The State v. Young, 8 Vroom, 184,

185; The State v. Hickling, 12 Vroom,
208 ; Noyea u. The State, 12 Vroom,
418.

New York. —People v. Trequier, 1

Wheeler, Crim. Cas. 142 ; People u. Mel-
vin, 2 Wheeler Crim. Caa. 262 ; People v.

Barrett, 1 Johns. 66 ; Lambert v. People,

7 Cow. 166; People v. Mather, 4 Wend.



CHAP. XXIir.J CONSPIRACY. § 286

That A, &c. B, &c. and C, &c. [being evil-disposed persons and wickedly-

devising and intending to defraud and prejudice certain persons hereinafter

mentioned^], on, &c. [with force and arras ^], at, &c. did amongst themselves

conspire, combine, confederate, and agree together falsely and fraudulently

to cheat and defraud certain underwriters hereinafter mentioned, of divers

large sums of money [this allegation of the conspiracy is sufficient accord-

ing to the rulings in England and a part of our States, while in other States

more must be added as already explained.' Proceeding, next, to the overt

acts] : And [the jurors aforesaid upon their oath aforesaid do further

present*], that the said A, B, and C, afterwards, to wit, on the [date of the

policy], at, &c. aforesaid, in pursuance of and according to the said con-

spiracy, combination, confederacy, and agreement amongst themselves, had

as aforesaid, did cause and procure a certain ship called the M, and certain

goods in and on board the said ship, to be insured by certain underwriters,

to wit, by X, ,Y, Z, and U, and the said underwriters then and there ^

severally executed a certain policy of insurance upon the said ship, and

upon the said goods so laden on board the said ship as aforesaid, upon and

for a voyage from the port of London to the island of Saint Vincent in the

West Indies : And [the jurors aforesaid upon their oath aforesaid do fur-

ther present^], that the said A, B, and C, afterwards, and after the said

ship sailed from the port of London aforesaid, upon the voyage aforesaid,

to wit, on the fourth day of September, in the year aforesaid, in further

pursuance of and according to the said conspiracy, combination, confed-

229, 232 ; People v. Fisher, 14 Wend. 9
;

,8 Rich. 72 ; The State v. Cardoza, 11 S. C.

People V. Chase, 16 Barb. 495. 19.5.

North Carolina. —The State v. Tom, 2 Texas. —Brovia o. The State, 2 Texas

Dev. 569; The State v. Enloe, 4 Der. & Ap. 115.

Bat. 373; The State u. Trammel], 2 Ire. Vermont —The State v. Reach, 40 Vt.

379. 113.

Pennsylvania. —Commonwealth v. Virginia. —Jones u. Commonwealth, 31

Franklin, 4 Dall. 255 ; Respublica v. Grat. 836.

Ross, 2 Yeates, 1 ; Respublica v. Hevice, Wisconsin. —TheState <.. Crowley, 41

2 Yeates, 1 14, 3 Wheeler Crim. Cas. 505
;

Wis. 271 ; Casper v. The State, 47 Wis. 535.

Commonwealth v. Eberle, 3 S. & R. 9; United States.— ISmtei States v. Spal-

Collins v'. Commonwealth, 3 S. & R. 220; ding, 4 Cranch C. 0. 616; United States

Hartniann v. Commonwealth, 5 Barr, 60; v. De Grieff, 16 Blatch! 20; United Stales

Commonwealth v. Putnam, 5 Casey, Pa. i>. Walsh, 5 Dil. 58 ; United States v. Cros-

296 ; Williams v. Commonwealth, 10 Ca- by, 1 Hughes, 448 ; United States v.

sey. Pa. 178 ;
Commonwealth v. Bartilson, Fehrenback, 2 Woods, 175 ;

United States

4 Norris, Pa. 482 ; Wilson v. Common- v. Dennee, 3 Woods, 47, 48.

wealth, 15 Norris, Pa. 56; Huntzinger v. i Not necessary. Ante, § 45, 46, 48.

Commonwealth, 1 Out. Pa. 336 ; Com- 2 Unnecessary. Ante, § 43.

monwealth v. McHale, 1 Out. Pa. 397

;

s Ante, § 282-284, and places there re-

Commonwealth V. Delany, 1 Grant, Pa. ferred to.

224 ;
Commonwealth v. Boyer, 2 Wheeler * Not necessary. Ante, § 64, 115, note.

Crim. Cas. 140; Commonwealth f. Foering, ^ jf two different times or places have

Brightly, 315; Commonwealth a. Eng- been specified, "then and there" will be

lish, 11 Philad. 439; Commonwealth v. ill for the uncertainty as to which is meant.

Goldsmith, 12 Philad. 632. Crim. Proced. I. § 414.

South Carolina. —The State v. Shooter, « Not necessary. See above.

10 145



§ 287 SPECIFIC OFFENCES.
^

[BOOK III.

eracy, and agreement amongst themselves, had as aforesaid, did remove

and unlade from on board the said ship divers goods insured as aforesaid,

of great value, to wit, of the value of four hundred pounds, before the said

ship had reached the port or place of destination aforesaid [to wit, at the

parish aforesaid, in the county aforesaid '] : And [the jurors aforesaid upon

their oath aforesaid do further present''], that, in further pursuance of and

according to the said conspiracy, combination, confederacy, and agreement

amongst themselves, had as aforesaid, the said A, B, and C, afterwards, to

wit, on the twentieth day of September, in the year aforesaid, on the high

seas [to wit, at the parish aforesaid, in the county aforesaid'], did cut, bore,

aud make [and did cause and procure to be cut, bored, and made^] divers

holes in the bottom and sides of the said ship [or vessiel'], with intent

thereby to sink, cast away, and destroy the said ship, and the goods in and
upon the said ship so laden as aforesaid, and with intent and design thus

and thereby wilfully and maliciously to prejudice the said several persons

who had so underwritten the said policy of insurance upon the said ship,

and upon the goods so therein and thereupon laden as aforesaid : [to the

great damage of the said X, Y, Z, and U, who had so underwritten the

said policy as aforesaid^], and against the peace, &C.''

II. The Indictment for Particular Conspiracies.

§ 287. To Murder. —The forms for this in the books are more
or less loaded with surplusage

;

but, rejecting what is obviously

such, we have, —
1 How lay Place of Overt Act. —To occurring elsewhere. But the better and

lay thus, under the videlicet, the place of orderly course, to put the rule mildly, is to

the overt act in the county of the indict- charge them according to the real fact,

ment when in truth it was elsewhere, seems Crim. Proced. I. § 381.

to be a sort of copying of an old practice ^ j^gt necessary. See above,

in civil cases long since exploded. See, for ^ See the last note but one.

explanations of it, Gould PI. t. 3, § 159- « There is no good reason for inserting

161 ; Steph. PI. 4th ed. 281 et seq. I can these words, though they are not legally

recall no decisions directly to the question
;

objectionable. Ante, § 139 and note, and
but, if this false allegation were necessary, the places there referred to.

we should certainly have them in abun- ^ The word " ship " alone has been in the
dance. The question, in legal reason, is other places used, and it better be here. If

plain. To give the court jurisdiction, the "vessel" were not in this place a synonym
locality of the conspiracy must be averred, for "ship," the disjunctive "or" would
and it roust be the county of the indict- make the allegation bad. Crim. Proced.
ment. But as in matter of law overt acts I. § 585, 590.

in other counties or abroad are relevant, <> Unnecessary. Ante, § 48.
and proper to be intioduced, the indictment ' Archb. Crim. PI. & Ev. 10th ed. 677,
cannot be ill which sets them down as 678. Compare with post, § 290, 291 ; 6
transpiring where the proof will show that Went. PI. 387 ; Commonwealth v. Barnes,
they did transpire. Quite liitely, if they 132 Mass. 242 ; Commonwealth v. Prius,
are laid in the county of the trial, the 9 Gray, 127 ; Commonwealth v. Kellogg,
court, in the absence of surprise to the de- 7 Gush. 473 ; Reg. v. Kohn, 4 Fost. & F.
fendant, will permit them to be proved as 68.
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CHAP. XXIII.J CONSPIRACT. § 288

That A, &c. and B, &c. on, &c. at, &c. unlawfully, wickedly, and ma-
liciously did conspire, confederate, and agree together feloniously, wilfully,

and of their malice aforethought to kill and murder one X [or, a certain

infant female child of tender age, to wit, of the age of two days, the name
whereof is to the jurors unknown, or not named]; against the peace, &c.^

§ 288. To commit Burglary —(With Overt Acts). —Still re-

jecting from the old forms what is certainly surplusage, we
have, —

That A, &c. B, &c. and C, &c. on, &c. at, &c. unlawfully and wickedly
did conspire, combine, confederate, and agree together [and with divers

other persons whose names are to the jurors unknown^], unlawfully [to

attempt and endeavor'] to feloniously and burglariously break and enter

[in the night-time*] the dwelling-house of X [there situate^], with in-

tent the goods and chattels therein feloniously and burglariously to steal,

take, and carry away [if the pleader chooses, he proceeds to allege overt

acts, thus] ; and, in pursuance of said conspiracy, combination, confedera-

tion, and agreement, afterward, on the day and year aforesaid, about the

hour of eight in the night-time of the same day, at, &c. aforesaid, the said

dwelling-house of the said X unlawfully did attempt feloniously and bur-

glariously to break and enter, with intent the goods and chattels there-

in feloniously and burglariously to steal, take, and carry away, by then

and there endeavoring to break and force open the outer door of the said

dwelling-house with an iron crow, and also by then and there endeavoring

to open the outer door of the said dwelling-house with a pick-lock key

;

against the peace, &c.^

1 Rex V. Glennan, 26 Howell St. Tr. 2 gee ante, § 285, note.

437 ; Rex v. Dunn, 26 Howell St. Tr. 839

;

" These words are in the form in Chitty.

Reg. V. Banks, 12 Cox C. C. 393, 5 Eng. The conspiring is itself an "attempt and
Rep. 471 ; The State v. Tom, 2 Dev. 569. endeavor;" so that, at least, the indictment

To Murder one yet Unborn. —One of will be neater without them,

the counts in Reg. v. Banks, which was * These words are not in Chitty. I

treated as good, charged, rejecting surplus- cannot see how, without them, the indict-

age, omitting allegations of overt acts not ment charges anything more than a con-

considered at the trial, and adding the spiring to commit larceny,

averments of place required by the com- ^ I deem these words not only needless,

mon law,

—

bnt better omitted. Ante, § 253.

« 3 Chit. Crim. Law, 1190. For an-

That on, &c. at, &c. A, &c. was delivered other form see Brown v. The State, 2 Texas
of a female child, there and then and still Ap. 115. Other Felonies. —For conspir-
alive, the name whereof is to the jurors un- j^g {g commit other felonies, larceny, rob-
known, and that, before the said child was ^^^y^ ^^^ ^^pe. The State v. McKinstry,
born, and while the said A carried and was gg j„^ ^gg. Landringham v. The State,
quick with the said child, on, &c. at, &c. she

^g j^^ jg g^^^^^^ ^ .j,^^ g ^^
the said A, and B, &c. did unlawfully and t j .o rnv o. . -m, i. ,. ai •tcc

wickedly conspire, confederate, and agree I^-^' '^ J
The State .. Murphy, 6 Ala. 765.

together the said child, if born alive, felo- Adultery. - For a conspiracy to com-

niously, wilfully, and of their malice afore- mit adultery. Miles v. The State, 58 Ala.

thought to kill and murder ; against the 390.

peace, &c.
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§ 289. To cheat by False Token —(Dice). —An awkwaidly-

constructed form in Chitty may be so modified as to charge,

reasonably well,

—

That A, &c. B, &c. and C, &c. on, &c. at, &c. falsely, unlawfully, and

wickedly did conspire, combine, confederate, and agree together to cheat

and defraud, by such unlawful means as they should thereafter deem avail-

able, and likewise by the means of false dice to be employed at play and in

gaming, divers people whose names are to the jurors unknown, and also

those persons who are hereinafter mentioned as having been cheated and
defrauded, of large sums of money ; and, in pursuance of the same con-

spiracy, combination, confederacy, and agreeing together, then and there in

a certain room parcel of the dwelling-house of one Mthere, did fraudulently,

unlawfully, and deceitfully produce and deliver to divers people then and
there assembled to play at dice, thirty false, deceitful, and loaded dice,

knowing them to be such, to be then and there used in play, and the same
were then and there used and played with by divers people so assembled
for the purpose aforesaid ; by means whereof, divers people then and there

so playing with the said dice as aforesaid, not knowing the same to be false,

deceitful, and loaded dice, did then and there lose large sums of money, and
in particular one X did then and there so lose twenty dollars, one Y did

then and there so lose fifteen dollars, and one Z did then and there so lose

fifty dollars, by playing respectively with certain other persons to the jurors

unknown, with the said false, deceitful, and loaded dice, and were then and
there and thereby severally cheated and defrauded of said respective sums
of money ; against the peace, &c.^

§ 290. By Statutory False Pretences. —The pleader should have

regard to the terms of the statutes against cheating by false

pretences, and to the special facts of his case. While he will set

out overt acts if the law of his State makes them essential ele-

ments in the offence,^ or if otherwise he deems their introduc-

tion into the indictment practically wise,^ the allegations for the

conspiracy itself, alone adequate under the common-law rules,

may be, —
That A, &c. and B, &c- on, &c. at, &c. maliciously and unjustly devising

to cheat and defraud one X, did then and there falsely and fraudulently

conspire, combine, confederate, and agree together to get and obtain, know-
ingly and designedly, by means of false pretences * [or, by some opinions

1 3 Chit. Crim. Law, 1160. And see E. 220. To defraud a bank by Overdraw-
for a form for cheatinp; by one of the con- ing and False Entries, Commonwealth
spirators appearing to have little skill in v. Foering, Brightly, 315.

gaming, and thereby inducing a looker-on ^ Ante, § 282.

to play with him, Reg. v. Bailey, 4 Cox » lb. ; Crim. Proced. II. § 205, 206.

C. C. 390. Conspiring to cheat by false * In some of the precedents, the words
tokens, Collins v. Commonwealth, 3 S. & " against the form of the statute in that
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this not being enough, by means of, &c. setting out briefly the particular

false pretences agreed to be employed^], one horse, of the value ^ of six

hundred dollars, the property of him the said X,' with the intent then and
there to cheat and defraud the said X thereof [or, in any other like general

way, it not being necessary to descend to the particularity required in the

indictment for the actual statutory cheat, state any other facts which would
constitute an indictable fraud under the statute] ; against the peace, &c.*

§291. Other Conspiracy to cheat. —All cheating beinc "un-
lawful," —that is, contrary to the law as administered in the

civil department, or in the criminal, or in both, —persons who
mutually undertake to employ their combined powers to cheat

another, while yet they have not considered of the means, com-
mit thereby an indictable conspiracj'. Such is, at least, the Eng-
lish and better American doctrine.^ Hence, since in the nature

of things an indictment cannot allege contemplated means where
none have been contemplated, and every indictment is good
which fully sets out an offence whether in few words or in many,®
it is adequate to allege, where no more of fact exists or is to be

proved, —
That A, &c. and 15, &c. on, &c. at, &c. did unlawfully and maliciously

conspire, combine, confederate, and agree together to cheat and defraud one

X of his goods and chattels [or, &c. specifying in any other appropriate

case made and provided " are added here. 66 ; Commonwealth v. Ward, 1 Mass. 473;
From most they are omitted, and I see no Commonwealth v. Kingsbury, 5 Mass. 106;

reason to suppose they are deemed essen- Reg. v. Barry, 4 Fost. & F. 3S9 ; People v.

tial. Arnold, 46 Mich. 268 ; Respublica v. Ross,
1 As, see Commonwealth u. Wallace, 2 Ycates, 1 ; Commonwealth u. Delany, 1

16 Gray, 221 ; Commonwealth y. Walker, Grant, Pa. 224; Williams v. Commou-
108 Mass. 309; Commonwealth v. Fuller, wealth, 10 Casey, Pa. 178; 3 Chit. Crim.

132 Mass. .'563. Law, 1180, 1186; 4 Went. PI. 80, 89; 6
2 Generally, in our States, the value lb. 378 ; 4 Cox C. C. App. 13, 35 ; 6 lb.

does not affect, as of law, the punishment App. 64, 65, 157.

to be inflicted for the conspiracy ; and, ^ Ante, § 283 and the places there re-

where it does not, it need not be alleged, ferred to. " Whenparties have once agreed

See ante, § 174, note, and the places there to cheat a particular person of his moneys,

referred to. although they may not then have fixed on
* For the rule for describing the things any means for that purpose, the offence of

and their ownership, see Crim. Proced. II. conspiracy is complete." Bayley, J. in

§ 210, 211. Reg. V. Gill, 2 B. & Aid. 204, 205. " The
* Johnson v. People, 22 111. 314; The offence does not consist in doing the acts

State V. Crowley, 41 Wis. 271 ; People v. by which the mischief is effected, for they

Clark, 10 Mich. 310 ; Latham v. Reg. 5 may be perfectly indifferent, but in con-

B. & S. 635, 9 Cox C. C. 516 ; Reg. t). spiring with a view to effect the intended

Kenrick, 5 Q. B. 49 ; Reg. v. Parker, 3 mischief by any means." Lord Mansfield

Q. B. 292 ; Rex u. Gill, 2 B. & Aid. 204. in Kex v. Eccles, 1 Leach, 4th ed. 274,

For other forms see Reg. v. Whitehouse, 6 276.

Cox C. C. 38 ; People v. Barrett, 1 Johns. ^ Ante, § 284.
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terms the object of the cheat according to the special facts. In those

States in which the means are required to be set out, add, by, &c. proceed-

ing to specify the means contemplated by the conspirators-']; against the

peace, &c.^

§ 292. To Assault —Ravish. —The object of this sort of con-

spiracy being by all opinions unlawful, the indictment may
simply aver,

—

That A, &c. and B, &c. on, &c. at, &c. did unlawfully and maliciously

conspire, combine, confederate, and agree together to assault, beat, bruise,

and wound one X^ [or, to ravish and carnally know one Y, violently and
against her will'*], [adding overt acts,^ or not, as the pleader deems best];

against the peace, &c.

§ 293. Setting out Contemplated Means —(^Something of the

Law). —But when we attempt to pass forward to other cases,

we are confronted by the perturbations which some of our Amer-
ican courts have created in the law of the offence and of the

indictment, through the rulings already mentioned on the single

1 Ante, § 285. In this view, see the fol-

lowing cases and the forms therein : The
State V. Parker, 43 N. H. 83 ; The State v.

Straw, 42 N. H. 39.3 ; Commonwealth v.

Fuller, 132 Mass. 563; Commonwealth v.

Prius, 9 Gray, 127 ; Commonwealth v.

Shedd, 7 Cush. 514; Commonwealth v.

Eastman, 1 Cush. 189; Commonwealth u.

Davis, 9 Mass. 415 ; Tlie State v. Jones, 13

Iowa, 269; The State o. Mayberry, 48
Maine, 218. It is believed that the courts

which require this allegation are not agreed

as to what it must contain. The pleader

should bo cautious on this point; for his

duty requires him to produce averments,

which, while the proofs support them as to

the facts, will in law be upheld by the

tribunals of his own State. And see ante,

§ 280-284.
^ For forms, see, besides the above cases,

ante, § 286 ; Reg. v. Gorapertz, 9 Q. B.

824, 2'Cox C C. 145; Sydsorff v. Reg. 11

Q. B. 245; Reg. v. Kiiig, 7 Q. B. 782;

Reg. II. Warlmrton, Lnw Rep. 1 C. 0. 274

;

Reg. V. Peck, 9 A. & E. 686; Rex v.

Woolf, 1 Chit. 401 ; Reg. i'. Hudson, Bell,

263, 8 Cox O. C. 305; Reg v. Carlisle,

Bears. 337, 6 Cox C. C. 366 ; Reg. v. Bul-

lock, Dears. 653 ; Reg. v. Steel, 2 Moody,
246, Car. & M. 337 ; Reg. 0. Hall, 1 Fost.

& F. 33 ; Reg. v. Esdaile, 1 Fost. & F. 213,
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8 Cox C. C. 69; Reg. v. Lewis, 11 Cox
C. C. 404 ; Rex u. Richardson, 1 Moody
& R. 402; Reg. v. Brown, 7 Cox C. C.

442; Reg. f. Gurney, 11 Cox C. C. 414;
Rex V. Roberts, 1 Camp. 399 ; Rex v.

Fowle, 4 Car. & P. 592 ; Heymann v. Reg.
Law Rep. 8 Q. B. 102 ; Reg. v. Whitehouse,
6 CoxC. C. 129; 3 Chit. Crim. Law, 1184;
4 Cox C. C. App. 38; 6 lb. App. 63, 64,

81 ; 8 lb. App. 14; People v. Richards, 1

Mich. 216; The State v. Younger, 1 Dev.
357; Lambert <-. People, 7 Cow. 166, 9

Cow. 578 ; Johnson v. People, 22 111. 314

;

Evans v. People, 90 111. 384 ; The State v.

Young, 8 Vroom, 184,185; The State w.

Rowley, 12 Conn. 101 ; Commonwealth v.

Baitilson, 4 Norris, Pa. 482 ; The State v.

Buchanan, 5 Hnr. & J. 317; Bloomer v.

The State, 48 Md. 521.

8 For other forms, see Commonwealth
V. Putnam, 5 Casey, Pa. 296 ; Rex v. Gost-

wick, Trcm. P. C. 187.

'' For form sec The State v. Murphy, 6

Ala. 765. It is not necessary to say which
of the defendants was to perform the part

of principal of the first degree, or whether
both were; because, in cither case, if they

carried out what they meant, they would
be jointly guilty of the rape.

5 Ante, § 285, 286.
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question of the conspiracy to cheat individuals.^ If the courts
in the States affected by this suggestion intend really to hold,
that no conspiracies can be punished by the criminal law except
those wherein either the end or the means contemplated is " un-
lawful" in the sense of being indictable when accomplished with-

out conspiracy, a large part of the law of conspiiacy as it existed

in England when we derived thence our common law is wiped
out in those States, and we have no need of forms for use there

for what does not there exist. But, beyond doubt, the English
law of conspiracy does prevail in most of our States, and the fol-

lowing forms are meant for use only where it does.

§ 294. To debauch a Female. —In some of our States fornica-

tion is by statute indictable, and so in some others is the defile-

ment of a girl through seduction.^ Iii these States, therefore, a

conspiracy to commit either stands on the same ground as to

both the offence and the indictment with one to commit a bursr-

lary, a rape, an assault, or any other crime.^ But in other States

these derelictions are not crimes. Yet in all seduction is a civil

wrong, which the law will redress whenever there is a plaintiff

—

such, for example, as a master injured by the loss of services of

the woman who was his servant,* or a husband by the alienation

of a seduced wife^ —to bring the action rectus in curia. The
woman herself cannot sue because she was a partaker in the

wrong,^ nor can the master^ or the husband^ if he was partaker.

The State, that is the plaintiff in criminal prosecutions, is always

rectus in curia, for it can do no wrong.^ The result of all which is,

that, even aside from considerations of public morals, which still

should be taken into the account,-"' adultery and fornication are

"unlawful," in the sense of being contrary to the law admin-

istered in the civil courts, however the rule may be in the crim-

1 Ante, § 283, 286, 291, and places there Clouserw. Clapper, 59 Ind. 548; Bigaouette

referred to. u. Paulet, 134 Mass. 123.

2 Stat. Crimes, § 625-652, 691. « Paul u.Frazier, 3 Mass. 71; Hamilton u.

" Ante, § 287, 288, 292. Lomax, 26 Barb. 615 ; Jordan v. Hovey, 72
* Eeddie v. Scoolt, Peake, 240 ; Fores Misso. 574 ; Buckles v. Ellers, 72 Ind. 220.

«. Wilson, Peake, 55; Davidson d. Goodall, ' Eichardson !•. Pouts, 11 Ind. 466.

18 N. H. 423 ; Bennett v. Allcott, 2 T. R. ^ Hodges v. Windham, Peiike, 39 ; Fry

166 ;
Sattertliwaite u, Dewhurst, 4 Doug. v. Derstler, 2 Yeates, 278; Cook v. Wood,

315 ; Martin v. Payne, 9 Johns. 387 ; Bart- 30 Ga. 891 ; Bunnell r. Greathead, 49 Barb,

ley V. Eichtmyer, 4 Comst. 38 ; Blagge v. 106 ; Sherwood v. Titman, 5 Smith, Pa. 77.

Ilsley, 127 Mass. 191. " Crim. Proced. I. § 224 b.

5 Van Vacter v. McKillip, 7 Blackf. 578; i» Crim. Law. I. § 500-506 ; Rex u. De-
laval, 3 Bur. 1434.
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inal ; so that on this ground alone a conspiracy to commit either

is, even where no unlawful means have been agreed upon, indict-

able.i The indictment, therefore, need not contain averments of

" unlawful " means. The form may be simply, —
That A, &c. and B, &c. on, &c. at, &c. unlawfully and maliciously did

conspire, combine, confederate, and agree together [by false pretences, false

representations, and other fraudulent means ^] to cause and procure one X,

an unmarried woman [or, the wife of one Y, or an unmarried girl under

the age of twenty-one years, or an unmarried girl of the tender age of

fourteen years] to have carnal intercourse with the said A [or with Z, or

with a man whose name is to the jurors unknown other than the said Y,

or to become a common prostitute] ; against the peace, &c.'

§295. Against Marriage. —Marriage is " lawful." But to vio-

late the laws regulating it, or the legal rights of parents and

guardians to forbid indiscreet marriages by persons of immature

age or weakened intellect, or the rights of the marrying or mar-

ried parties themselves, is " unlawful." The indictment for a con-

spiracy against marriage, therefore, must aver unlawful means,*

yet not necessarily means which would be indictable if carried

into execution without conspiring. Thus, —
§ 296. To procure Elopement and Marriage. —The allegations

may be, —
That on, &c. at &c. X was an unmarried minor girl of the tender age

of fifteen years ^ and Y was her father, and she was then living and abiding

under his care, protection, and guardianship, and rendering him her ser-

vices, in his dwelling-house there [he having then and there the right to

control her person and restrain her from entering into any marriage which
he might deem to be contrary to her interests^]; that A, &e. [one of the

1 Ante, § 283; Stat. Crimes, § 625; C. C. App. 8; 6 lb. App. 79. For a con-
Crim. Law, II. § 235 ; Smith w. People, 25 spiracy to seduce a woman by means of a
Bl. 17, 23. sham marriage, see The State /. Savoye,

2 These words are in the form in Reg. 48 Iowa, 562.

V. Mears and Smith v. People, infra, which * And see Rex v. Fowler, 1 East P. C.
was adjudged good. But they are plainly 461.

mere surplusage. For, if they are meant * A mistake of her age would not be
to charge contemplated unlawful means, fatal if the proof showed any other age
and if such an allegation is necessary, they from which would result the same len-al

lire not sufficiently definite. This appears consequences. Crim. Proced. I. § 488 6-
in ante, § 290. 488 e.

3 Reg. o. Mears, 2 Den. C. C. 79, 4 <* Some pleaders will choose to insert a
Cox C. C. 423 ; Smith v. People, 25 HI. clause like this ; though, as the father's
17; Rex y. Delaval, supra; Rex v. Grey, rights are of law, which need not be averred,
9 Howell St. Tr. 127, Trem. P.O. 215; it is not necessary.

Reg. V. Howell, 4 Fost. & F. 160; 5 Cox
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defendants], was then and there desirous of marrying the said X, and the

said Y [deeming the said proposed marriage prejudicial to her^] then and
there forbade the same and all intercourse between her and the said A.
Whereupon the said A, B, &c. and C, &c. well knowing the premises, did

afterward, then and there, unlawfully and maliciously conspire, combine,

confederate, and agree together to seduce and assist the said X clandestinely

and against the will and without the knowledge of the said Y, her father, to

leave and abandon his said dwelling-house, protection, control, and service,

and live and abide with the said A, and against the said Y's will and with-

out his knowledge marry the said A [to which, in most cases, the pleader

will elect to add overt acts, though in matter of law they are unnecessary

except in a few of our States] ; against the peace, &c.^

§ 297. To cause a Marriage falsely to appear of Record. —A
public record imports verity, and it is of high interest to parties

and the community. To cause, therefore, any such record to be
entered up falsely is " unlawful," and especially is it when the

record is made to declare falsely a marriage. Therefore an
indictment for a conspiracy to commit this wrong need not set

forth contemplated means. It may simply aver, —
That A, &c. B, &c. and C, &c. on, &c. at, &c. did unlawfully and

maliciously conspire, combine, confederate, and agree together to cause it

falsely to appear of record, &c. [specifying some record wherein matter of

this sort is by law to be perpetuated], that on, &c. at, &c. one X and one

1 This clause is, like the other, not of an indictment for a conspiracy to entice a

necessary, yet such as some may choose to young man, who was a minor, into marry-

insert. ing a prostitute, without the knowledge or

2 I have drawn this form without much consent of his mother, his father being dead,

reference to precedents ; for the books con- In Respublica u. Hevice, 3 Wheeler Crim.

tain none which seem to me quite suited to Cas.,505, 3 Yeates, 114, is the form of an

practical use. The supposed facts are sim- indictment for a conspiracy to entice away
ilar to those in Commonwealth t*. Mifflin, a young girl under guardianship and pro-

5 Watts & S. 461, wherein the question cure her marriage when drunk. The in-

was whether or not the transaction was in- dictment in the famous Wakefield's Case,

dictable, and the court adjudged it to be. 2 Lewin, 1, 7, where it appears at large.

The indictment, in two counts, is preserved was for a conspiracy to bring about a mar-

in Whart. Free. Nos. 651, 652. The facts riage by abducting the girl through false

as averred in the second count are the ones representations, under constraint of which

discussed by the court. In Rex o. Thorp, she gave her consent. A form in Rex u.

5 Mod. 218, 221, is the form of an informa- Cobb, 4 Went. PI. 79, is for a conspiracy,

tion for a conspiracy to alienate a minor among other things, " to induce the mother

son, away at school, from his father, and and other relations " of a minor girl " to

entice liim into marrying a girl (of inferior consent to her marrying" one of the con-

rank and fortune, if this is material) with- spirators, by giving ou*- and publishing

out his consent. The information seems that he "had lain with taer," and "had

to have been deemed good, but the case did carnal knowledge " of hii bi/dy, "and had

not proceed to judgment. In Rex u. Ser- gotten her with eiili.'-

jeant, Ryan & Moody N. P. 352, is the form
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Y were, by M, a minister of the gospel [or justice of the peace], duly-

united in marriage [or, a less minute setting out of the record will doubtless

suffice, especially where in fact it has not been made], whereas in truth

neither the aforesaid nor any other marriage between the said X and the

said Y ever transpired, and this the said A, B, cfe C at the said time and
place of their said conspiring well knew [adding averments of overt acts

or not as the pleader may elect] ; against the peace, &c.^

§ 298. To entice away Wife. —There is in Tremaine an infor-

mation for a conspiracy to entice from a man his wife, not con-

taining the ordinary element of a purpose for her to live in

adultery. This if done by one would be " unlawful," though
not indictable. Hence the indictment for the conspiracy need
not aver contemplated means. Reducing to modern shape the

form, supplying imperfections, and rejecting redundancies, we
have,

—

That on, &c. at, &c. X and Y his wife were persons married to each

other and cohabiting in concord and mutual love ; whereupon A, &c. B, &c.

and C, &c. did then and there unlawfully and maliciously conspire, combine,

confederate, and agree together, by falsehood, enticement, and other wrong-
ful means and devices, to persuade and cause the said Y to hate without
cause the said X, and without cause to withdraw herself from cohabitation

with him, and without his consent and without cause to live in separation

from him in parts and places to him unknown [and, if the conspiracy was
successful, it is well to set out her desertion as an overt act] ; against the

peace, Sac'

§ 299. To procure Divorce. —It is lawful for a married person
to procure a divorce, by honest means, without producing testi-

mony which he knows to be false, or imposing on the court.

But to do it otherwise is " unlawful," as a fraud on the law and
on the tribunal, a disturbance of the public order, and a wrong
to the divorced party, whether the thing done is indictable per-

formed without conspiracy, or not.^ Hence a conspiracy to obtain

1 I have before me no precedent for this of the marriage relation, and the protection
offence except the needlessly long and com- of the important rights arising therefrom

;

plicated indictment in Commonwealth v. and, (/ this were the only charge made, the
Waterman, 122 Mass. 43. The court was prosecution might well be maintained."
plainly right in sustaining it, and equally p. 57, 58.

so in the following observation, by Colt, ^ Rex u. Dingley, Trem. P. C. 213. I
J.

:
"It is charged that the main purpose have omitted to say, as in the form before

of the defendants in this case was to cause me, that the wife had a separate estate,
a marriage between certain parties falsely which the conspirators meant to and did
to appear of record. This, if successful, " make a prey of."

would directly tend to impair the value of » And see further for the principle,
a public record, necessary for the security Grim. Law, II. § 216, 217, 219-221
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a divorce by such unlawful means is indictable because of their

unlawfulness, and the indictment must set them out. Thus, —
That A, &c. B, &c. and C, &c. on, &c. at, &c. the said A being then and

there the husband of X his wife, did unlawfully and maliciously conspire,

combine, confederate, and agree together to procure, and enable and cause

the said A to obtain, in form and in fraud of law, a judicial divorce dis-

solving his marriage with the said X his wife, by the following false,

unlawful, and pernicious means ; to wit [here setting out the means con-

templated] ; against the peace, &c.-^

§ 300. Falsely to charge -with Crime —̂Less than Crime, &c.).

—

On various grounds it is " unlawful " to charge one falsely with
crime, but chiefly because it is both a wrong to the accused per-

son and a disturbance of public justice. Therefore a conspiracy

to do this is indictable by reason of the unlawful end, and it is

immaterial whether indictable means are contemplated or not.^

So the indictment for the conspiracy need not contain any setting

out of means. It may aver, —
That A, &c. B, &c. and C, &c. on, &c. at, &c. did unlawfully and mali-

ciously conspire, combine, confederate, and agree together falsely to charge

and accuse one X with having then lately before feloniously ravished and

carnally known the said A violently and against her will [or, feloniously

and of his malice aforethought killed and murdered one M; or, &c. setting

out, ifi the like brief way, such other contemplated accusation of an offence

as the proofs will disclose. This is enough. But if the purpose was to

extort money, or other thing, in a compounding of the offence or otherwise,

or if there was any other specially evil purpose, the pleader may choose to

aver it;° and, in some cases, where less than a crime was agreed to be

charged, this may be necessary] ; against the peace, &c.*

1 I have before me but two precedents Did conspire, combine, confederate, and

for this sort of indictment, neither of which agree together to extort money from the said

is adapted to the present use. Cole v. X, by falsely and without any reasonable

People, 84 III. 216, is on a statute ; and and probable cause accusing the said X
the indictment in The State ..Stevens, 30 »f

h''^'"S defrauded Her Majesty s Inland

Iowa, 391, was held ill on the ground, ex-

plained in the preceding parts of this chap- The form is not greatly dissimilar in

ter, and accepted in not many of our States, Rex v. HoUingberry, 2 Ben. & H. Lead,

that a cons])iracy to be indictable must be Cas. 2d ed. 34, 6 D. & R. 345.

to do something which would be a crime if « Crim. Proced. II. § 240 ;
Archb. Crim.

performed without conspiracy ; Common- PI. & Et. 10th Lond. ed. 672, 673 ; 3 Chit,

wealtli V. Nichols, 134 Mass. 531, is partly Crim. Law, 1171, 1174; Rex v. Freeman,

of this sort. Trem. P. C. 85; Rex v. Spragg, 2 Bur.

2 Crim. Law, IL §217,220. 993; The State o. Hickling, 12 Vroom,

3 The averment may be inserted in this 208 ;
Commonwealth u. Tibbetts, 2 Mass.

place, but it is not always. In one case 536. More specifically, some of the forms

before me (Reg. v. Yates, 6 Cox C. C. 441) are, to accuse of larceny, The State v. Ca-

the pleader says, — wood, 2 Stew. 360 ; Rex v. Rispal, 3 Bur.
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§ 301. To injure one in his Business. —The law protects every

perbon in his lawful business ; and to injure one therein is, either

in itself or as viewed in connection with particular means, " un-

lawful." It is "unlawful" simply to prevent a man from carry-

ing on his business, —as, for example, from working at his trade,

—so that an indictment for a conspiracy therefor is good without

any setting out of means.^ But competition is permissible, it is

beneficial to the public and not opposed to any policy of the law,

while yet its consequences may be injurious to persons in the

same employment. And the like is true of various other things

which men properly do in the pursuit of their own interest.

Therefore it may be lawful, or it may be unlawful, for one person

to injure another in his business, the question depending on the

means employed ; while, whatever the means, it is alwaj-s unlaw-

ful to prevent a carrying on of the business. The distinction,

therefore, appears to be, that, while the indictment for a con-

spiracy to prevent one's carrying on his business need make no
mention of means, that for a conspiracy to injure one therein

must set out contemplated means, and they must be "unlaw-
ful," —a distinction, however, the application of which will

not unfrequently require nice discrimination. Bearing it in

mind, —
§ 302. To injure Actor by Hissing. —The hissing of an actor

is lawful or unlawful according as it expresses feelings which
spontaneously arise, or is resorted to for injuring him in his call-

ing. A conspiracy to do it for the latter purpose is, therefore,

indictable; 2 and the allegations should set out such a com-

1320; Jones v. Commonwealth, 31 Grat. monwealth k. O'Brien, 12 Cush. 84; Oom-
836. To pervert legal process for the pur- monwealth v. Nichols, 134 Mass. 531.

pose of extorting a deed from one. The With poisoning horses, 4 Went PI. 98.

State u. Shooter, 8 Rich. 72. To lay an With forging a will to defraud heirs. Rex
information ag.ninst one for illegal insur- K.Thompson, 4 Went. PI 96. With being
ance in the lottery and then to obtain the father of a child horn of another man"s

money from him to compromise it. 3 Chit, wife, Rex d. Turner, Trem. P. C. 82. Wilh
Crim Law, 1176. To charge a man with being the father of a bastard, 3 Chit. Crira.

having stolen goods from one of the con- Law, 1179 ; Reg. v. Best, 6 Mod. 137, 185,

spirators, and thereby obtaining a promis- 2 Ld. Raym. 1167 ; Johnson t. The State,

sory note, &c., 3 Chit. Crim. Law, 1175. 2 Dutcher, 313; and see Crim. Proced. II.

To accuse one of having committed an un- § 241.

natural crime, &c., and thereby obtaining i Crim. Proced. II. § 242 ; Rex v. Eo-
money to conceal it, 3 Chit. Crim. Law, cles, 3 Doug. 337, 1 Leach, 4th ed. 274
1184. To charge with rape with intent to (where may be seen a form),
extort money, 3 Chit. Crim. Law, 1182; 2 Crim. Law, II. § 216, 308 and note,
with adultcrv, for the same purpose, Com-
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bination of means and end as will make the criminality of the

transaction appear. For example, —
That on, &c. at, &c. X was a person who followed the profession and

calling of actor and player at theatres and other places where people

assemble for amusement and instruction, by which profession and calling

he obtained large gains ; and that then and there, at a certain theatre com-
monly termed the M theatre, a play known as the Merchant of Venice
was appointed and to the public announced to be acted and played, wherein
the said X was to perform the part of Shylock. Wliereupon A, &c. B,
&c. C, &c. and D, &c. did then and there, knowing the premises, unlaw-
fully and maliciously conspire, combine, confederate, and agree together to

injure and ruin the said X in his said profession and calling, and deprive
him of iiis good name therein and of all future gains therefrom, by hissing

and otherwise expressing disapprobation of his performance, and by causing

and procuring others to join therein, when he should so appear in said

play, without reference to what might be their own real and spontaneous
judgment of his said performance, and by thereafter, at all times and places

when and where the said X should appear performing any part in his said

profession and calling, doing the same in respect of his performance
therein, without reference to what should be their own spontaneous

opinions, so as by all means to bring about the ruin of the said X in his

said profession and calling ; against the peace, &c.^

§ 303. To seduce a-way Workmen—(Under Contract —Not).

—

To seduce a workman or any other servant under contract to

leave his employer, or probably to seduce any other person to

violate a contract, is, if the person seducing knows of the con-

tract, and the one seduced yields and thereby injures the other

party, such an " unlawful " act that a civil action for the injury

is maintainable.^ And, where there is no contract, if the seduc-

tion of workmen or other servants is malicious and meant to

injure the employer, it is in like manner actionable ; ^ though, in

1 The only precedent before me is that ley v. Gye, 2 Ellis & B. 216 ; Lee v. West,

in 6 Went. 443, for the nearly identical 47 Ga. 311 ; Salter v. Howard, 43 Ga.

offence of a conspiracy to ruin an actor by 601 ; Haskins o. Royster, 70 N. C. 601
;

making a great noise at the performance Miburne o. Byrne, 1 Cranch C. C. 239
;

and compelling the manager to discharge Haight o. Badgeley, 15 Barb. 499; Scid-

him from an engagement. It is too long more v. Smith, 13 Johns. 322 ; Campbell

and verbose, and not precise enough in its v. Cooper, 34 N. H. 49 ; Hart v. Aldridge,

forms of allegation, for insertion here. For Cowp. 54 ; Keane v. Boycott, 2 H. Bl. 51 1

;

a form for a conspiracy to seduce people Blake v. Lanyon, 6 T. R. 221 ; Morgan v.

to withdraw their custom from a common Smith, 77 N. C. 37.

brewer, see Rex v. Morgan, 4 Went. PI. ' Walker a. Cronin, 107 Mass. 555,

106-111. To ruin gun-makers in their where the sereral distinctions are explained,

trade, 6 Went. PI. 439. And see Evans c/. Walton, Law Rep. 2

2 Bixby u. Dunlap, 56 N. H. 456 ; Lum- C. P. 615; Carew v. Rutherford, 106
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the interest of competition in business, one man is at liberty to

hire away the employees of another, to take effect when their

contracts have expired, or so otherwise as not to violate any-

valid agreement.! Therefore a conspiracy to seduce from their

emplo^^ers workmen under contract, in breach of the contract,

is of itself criminal, and no allegation of unlawful contemplated
means is required in the indictment. It may aver, —

That on, &c. at, &c. Mwas a servant and workman in the employ of

and rendering service and labor to X, under a contract theretofore on a

valuable consideration made between them, not expired, of full force, and
service and labor thereunder remaining due to the said X from the said

M,^ from which the said X would derive large benefits and gains ; where-

upon A, &c. and B, &c. did, then and there, knowing the premises, and

devising to prejudice and injure the said X, unlawfully and maliciously

conspire, combine, confederate, and agree together to seduce and entice

away the said Mfrom the said X and his said employment and service in

breach of the contract aforesaid [probably, in most cases, the pleader will

elect to add overt acts] ; against the peace, &c.'

§ 304. To seduce away 'Workmen where no Contract. —Follow-

ing up the views already presented,* if the object of the con-

spiracy is to prevent the employer from doing business, it may
be charged in the simple manner already pointed out;^ and the

seducing away of workmen who are not under contract, as well as

of those who are, may be made to perform the part only of overt

Mass. 1, and other cases cited to this danger whereof constitutes the objection to

section. following the forms in assumpsit. In Reg.
1 lb. ; Sykes v. Dixon, 9 A. & E. 693

;

v. Duffield, 5 Cox C. C. 404, 408, the part
Boston Glass. Manuf v. Binney, 4 Pick, of a count corresponding to the form thus
425 ; Bird v. Randall, 3 Bur. 1345 ; Nichol far in our text, and on which there was a
V. Martyn, 2 Esp. 732 ; Langham u. The conviction, is, —
State 55 Ala. 114. That on, &c. X "carried on trade and

In an action on the contract, this business as a manufacturer of japanned and
would not be a sufficient allegation of it. tin wares at, &c. and that divers, to wit,
But even less would suffice in an action by fifty, persons, being artificers, had contracted
the master for seducing the servant from with the said X to serve him as workmen and
him, 2 Chit. PI. 645 and note ; Hamble- artificers in his said trade and business for

ton I'. Veere, 2,Saund. 169; Walker v. certain times and periods respectively agreed

Cornin, 107 Mass. 555; the gist of the "Pon between them and the said X, and that

action being the wrong and not the con- "'^ ="''' persons so being such artificers as

tract. The like distinction prevails in crim- "foresaid have entered into the service of the

inal pleading. Crim. Proced. I. § 554-558. '^"^ ^ "' ™*manufacturer as aforesaid."

I think this form of the allegation ade- 8 Compare with the forms in Reg. v.

quate. If the pleader, for caution, elects Duffield, supra,

to set out the contract more fully, let him * Ante, § 301, 303.
he equally careful to avoid a variance be- 6 Ante, § 301 and the places there re-
tween the averment and proof of it, the ferred to.
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acts. Or, whether the purpose is such, or merely to injure in

a less degree the employer in his business, the allegations may
be, —

That on, &c. at, &c. X was a manufacturer of tin ware, employing in

his said business workmen to the number of one hundred and more, and
deriving therefrom large gains ; whereupon A, &c. B, &c. C, &c. D, &c.

and sundry other persons whose names are to the jurors unknown, did,

then and there, having no guardianship over said workmen, and not de-

vising to promote in any lawful way any interests of their own, but of

malice toward the said X, and planning, purposing, and intending to injure

him in his said business, and to ruin him therein, and to prevent his there-

after carrying it on, unlawfully and maliciously conspire, combine, confed-

erate, and agree together to persuade, entice, induce, and cause each and

every one of the workmen so employed by the said X to leave him and his

said employment at such time and times as would most injure and prejudice

him therein ; and in like manner and to the like end seduce and keep away
from entering into his employment in said business all other workmen

;

causing them and the before-mentioned workmen to idle away their time

and waste their substance, to the detriment alike of themselves and of all

other people of the State ;^ against the peace, (Sec."

§ 305. To compel Workman—Employer to discharge him. —To
close against a workman every avenue to employment, unless he

will do what the law does not require of him, is to prevent his

working, —a conspiracy to do which is indictable without any

allegation of contemplated means.^ Or the averments may be, if

so are the facts, —
That A, &c. B, &c. C, &c. D, &c. and other p.ersons to the number of

one hundred and more whose names are to the jurors unknown, on, &c. at,

&c. being members of an association not established by law called the M
Association, and X being a journeyman tailor and not a member thereof,

and the said association requiring of its members the payment of certain

moneys and compliance with certain rules, did then and there unlawfully

and maliciously conspire, combine, confederate, and agree together to com-

pel all journeymen tailors and especially said X to become members of said

1 This extended averment of tlie con- higher wages than he had before offered, or

spiracy will in no way interfere with alle- take into his service men whom he did not

gations here ofovert acts, should the pleader want, or turn off workmen whom he de-

clect to make them. sired to retain ; this circumstance would
2 Should the proof be, that the conspira- not create a variance. For a business man

tors intended what is here alleged only on to transmute himself into a puppet, and be

condition that X refused compliance with moved by the showman, is to abandon

demands from persons having no authority business. And he who is compelled to do

to make them ; as, for ex<ample, refused, to this is forced out of business.

his employees or to third persons, to tender " Ante, § 301.
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association, and to pay the moneys and conform to the rules aforesaid, and

on his and their refusing the same to prevent him and them from there-

after carrying on the said trade and business, and to compel Y, who was

then and there the employer of the said X, and all other employers of jour-

neymen tailors, to turn off from their employ in the said trade and busi-

ness the said X and all other such journeymen tailors not members as

aforesaid, unless he and they would and did join the said association, and pay

the moneys and conform to the rules aforesaid ;
^ against the peace, &c.^

§ 306. By Workmen to raise their Wages. —It is not only law-

ful but commendable for workmen to seek by legitimate and
honorable means to raise their wages, and to combine therefor

;

as, for example, by teaching one another improved methods of

work so as to render their services more valuable, by opening

the paths to other business for those of their number who choose

to enter them so as to diminish competition, by assisting one

another to remove to places where larger wages are paid, and by
other appropriate devices. So that a simple allegation against

them of conspiring to raise their wages charges no offence.^ But
it is criminal to conspire to do unlawful acts, and their purpose

to accomplish the lawful end of raising their wages by such

means does not take away the criminality ; for the law does not,

more than good morals, permit men to do a wrong in order to

accomplish a good. The allegations should embody the facts to

be proved ; as, for example, —
That on, &c. at, &c. A, &c. B, &c. [and so on, setting out the names of as

many as it is deemed best to make defendants], and one hundred and more
other men whose respective names are to the jurors unknown, were journey-

men hatters, working for wages at their said trade in the employment and
service of X, who was then and there a manufacturer of hats ; that the said

X had then and there large orders for hats which he had contracted with

sundry persons to manufacture and deliver at short and limited intervals

for fixed and determined prices, all of which the said defendants then and

1 The indictment may go on, if the But the form here proposed is in yarious
pleader chooses, and specify the means to respects stronger. And where tlie facts to

he used to compel employers to discharge be proved admit of allegations yet stronger,

non-association journeymen ; as, for ex- it is certainly the prudent course to add
ample, to require all association journey- them. See further ns to the law, Crim.
men to withdraw at once and in a body Law, II. § 2.33 ; The State u. Donaldson,
from their employment, and forbid others 3 Vroom, 151.

to take their places ; and to threaten, &c. « I have stated this question as in sound
according to the facts. doctrine it appears to me. For more upon

2 In Commonwealth v. Hunt, 4 Met. it, and the judicial utterances, see Crim.
Ill, is the form of an indictment similar Law, II. § 230-233.
to this, which was adjudged inadequate.
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there well knew. Whereupon the said A and the said other defendants
did then and there unlawfully, maliciously, and secretly conspire, combine,
confederate, and agree together to injure, oppress, impoverish, and drive

from his said business of manufacturing hats, the said X, and to prejudice

and disappoint the several persons to whom the said X had promised as

aforesaid to deliver manufactured hats, and to injure the community and
its trade and commerce by creating disturbances in the manufacture and
buying and selling of hats, to diminish the productive industry of the

country by idleness, and to create danger that themselves and families

would become paupers requiring public support, by suddenly and for no

lawful purpose of otherwise supporting themselves withdrawing in a body
from their said employment with the said X, by persuading, enticing, and
inducing all other workmen in his said employment thus to withdraw, by
remaining near his place of business, idling away their time, and seducing

and inducing all other journeymen hatters whom the said X should seek

to employ not to serve him, by refusing to go elsewhere in search of

work, and by giving out that the said X should take them back into his

said service at a rate of wages greatly above what they had theretofore

received, or be crippled in his said business, ruined therein, and never

more be permitted to carry it on ; against the peace, &c.^

§ 307. By Manufacturers to reduce 'Wages. —Employers have

the right to hire workmen at as low wages as they can ; with the

same limit as in the case of workmen seeking an increase of pay,

that they must not resort to unlawful means. The form in the

last section will indicate how the indictment should be.^ Not
often will there be occasion to bring such an indictment; be-

cause, by reason of their larger property at stake, it is more

obvious to themselves than to the workmen how a wrongful act

of this sort does a greater injury to the perpetrators than to the

intended victims.

§ 808. In General as to Labor Conspiracies. —The foregoing are

specimen forms of the indictment, good, it is believed, in most of

our States, yet probably not in all. They are not servilely copied

from the books ; because most of the precedents in the books are

too voluminous and verbose, or loosely drawn ; or framed with

reference to some statute local to England or to the particular

State, or on a view of the law now exploded, or of doubtful

capacity to resist objections which might be urged against them.

But most of those in the books are referred to in the note, and

1 See post, § 308 for references to other ^ And see the form in 3 Chit. Crim.

forms, Law, 1169.
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they can be readily consulted and compared with the forms here

proposed.!

§ 309. To injure PubUc. —The indictment for a conspiracy to

the detriment of the public differs in little from that to inflict a

private wrong, except in designating, in some appropriate terms,

the public instead of an individual as the injured party.^ For

example, —
§ 310. To enhance by False News the Price of Government Secu-

rities. —The allegations, modified and adapted to our use from a

famous English case, may be, —
That on, &c. at, &c. there being open and public war between the people

and government of the United States of America and the king of, &c. and
the prices of the bonds and other securities issued by the United States

aforesaid being thereby greatly depressed, and it being by the purchasers

and sellers thereof believed that on the coming of peace those prices would
be greatly increased, A, &c. and B, &c. did then and there unlawfully and
maliciously conspire, combine, confederate, and agree together to proclaim

then and there and cause it to be believed that a great naval battle had
lately been fought between the said two contending powers, wherein the

forces and ships of the said king had been utterly defeated, overthrown,

and destroyed, and the said king had been slain, and his successor and the

advisers of the said crown had accepted proposed terms of peace, and peace

was about to be proclaimed between the said two contending powers ;

whereas in truth and in fact no such battle had been fought, the said king

had not been slain, and no terms of peace had been agreed to as aforesaid,

and there was no prospect thereof, all of which the said A and B then and

there well knew ; with the intent of them the said A and B that persons

might be then and there, before said false news could be contradicted,

1 Por various conspiracies among work- Moody & R. 179. Among -worlsmen to

men to raise their wages, lessen their hours compel the employer to take back a dis-

of labor, &c. see 3 Chit. Grim. Law, 1163, charged workman, Reg. u. Bunn, 1 2 Cox
1167; 4Went. PI. 103-105, 113-116, 120- C. C. 316. To prevent the employer

124; 6 lb. 375. To prevent workmen taking an apprentice, Rex v. Ferguson, 2

from continuing to work, Matthews Crim. Stark. 489. To force workmen to leave

Law, 453. Amongworkmen for employer employment, and employer to alter mode
taking an apprentice or workman contrary of carrying on business, Reg. v. Hibbert,

to their rules, 3 Chit. Crim. Law, 1166; 4 13 Cox C. C. 82; Reg. v. O'Connor, 5

Went. PI. 100-102. Employers conspir- Q. B. 16. Workmen conspiring to pro-

ing against journeymen, 3 Chit. Grim, cure the discharge of a fellow-workman,
Law, 1169. More forms against workmen People v. Trequier, 1 Wheeler Crim. Cas.

conspiring, by various means, to raise their 142. Members of a society not to work
wages, Reg. v. Rowlands, 2 Den. C. C. where non-members are employed, Com-
364, 17 Q. B. 671, 5 Cox C. C. 436, 466

;

monwealthu. Hunt, 4 Met. 111. To raise

Reg. II. Dnffield, 5 Cox C. C. 404 ; Rex v. wages, People v. Melvin, 2 Wheeler Crim.
Vipont, 2 Bur. 1163 ; Rex v. Hanson, 31 Cas. 262 ; People v. Fisher, 14 Wend. 9.

Howell St. Tr. 2 ; Rex v. Bykerdike, 1 = Crim. Proced. II. § 243.
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seduced and persuaded thereby to buy the bonds and securities which
had been issued by the said United States at enhanced prices, and with
the intent of them to defraud all such purchasers of the same ; against the

peace, &c.^

§ 311. To adulterate Manufacture. —The allegations may be,

for example, —
That A, &o. and B, &c. on, &o. at, &c. devising and intending to acquire

to themselves unlawful gains by means of a public fraud, did then and
there unlawfully and maliciously conspire, combine, confederate, and agree

together to mix and compound, in large quantities, genuine indigo of foreign

growth and manufacture with starch, blue vitriol, nutgalls, alum, and a

decoction of logwood [or, with certain worthless and deceptive ingredients

to the jurors unknown ; or, with blue vitriol, nutgalls, and other worthless

and deceptive ingredients to the jurors unknown ^], in such proportions and

in such manner as to create a product three times greater in quantity and
weight than such genuine indigo therein, resembling in form, color, and oth-,

erwise such genuine indigo of the best quality, with the intent to thrust the

same into commerce, and to sell it, and cause it to be sold, bought, and used,

as and for such genuine indigo of the best quality ; against the peace, &c.'

§ 312. Other Conspiracies. —The differing ways of criminally

conspiring are almost infinite. But the indictmejit is similar in

all. No good, sufficient to compensate for the space occupied,

wonld come from extending these forms into further instances.

In the note,* references are given to places where others can be

1 Rex V. T)e Berenger, 3 M. & S. 67. judged ill for being too vague and uncer-

Form for conspiracy to raise the price of tain, see the Irish case of White v. Reg. 13

salt, 3 Chit. Crim.Law, 1164. To En- Cox C. C. 318.

gross and Monopolize an article of man- * To prevent the burial of a dead body
ufacture and commerce, Eex v. Crispe, in order that it may be dissected. 2 Chit.

Trem. P. C. 83. Crim. Law, 36. By parish officers and
2 Great caution should be taken at this others as to maintenance of paupers. 3

part of the indictment to avoid a variance. Chit. Crim. Law, 11.57 ; 4 Went. PI. 112,

I am not certain that it is necessary to set 124; 6 lb. 398; 1 Cox C. C. App. 11.

out the ingredients or to say they are un- Among prisoners, to break prison, &c. and

known. I should think the words might escape. 3 Chit. Crim. Law 1149, 1150;

be "with such valueless and deceptive in- 4 Went. PI. 116-118. In the nature of

gredients other than genuine indigo as embracery. Rex v. Opie, 1 Saund. 300.

would impart to the mixture the appear- In connection with holding to bail. 3 Chit,

ance of genuine indigo of foreign growth Crim. Law, 1169; Rex v. Sheers, 4 Went.

and manufacture." If there is doubt, the PI. 94. To dissuade a man from giving

case will be a proper one for a second or evidence against one for putting off bad

third count. money. 3 Chit. Crim. Law, 1151. To
8 Commonwealth v. Judd, 2 Mass. 329, withdraw from a criminal prosecution and

compared with Davis Prec. 105. PubUo not appear against the prisoner. Reg. v.

by False Pretences. —For a form for Hamp, 6 Cox C. C. 167. To destroy a

cheating the public by false pretences, ad- waixant issued on a criminal charge. The
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found ; and occasionally the practitioner may desire to consult

them. But no two cases are in all particulars identical, therefore

the pleader should draw each indictment with special reference

to the individual facts.

III. Practical Suggestions.

§ 313. Importance of understanding Subject. —The law of crim-

inal conspiracy is, when rightly understood and administered, a

beneficent corrective of wrongs which are not otherwise reached.

It is less rigid in its workings than the law of most other of-

fences, and more under the judicial control. It should be well

understood by prosecuting oiScers, that they may judge wisely

when to invoke it and when to forbear, and properly enlighten

the courts when questions under it judicially arise. It is a great

misfortune that in a few of our States no hint of this sort has

been given and heeded. Wehave some decisions, not manj', to

expunge which from the books, were it possible, would be worth

a subsidy. And there are cited in our courts text-books the

authors of which had no manner of comprehension of this sub-

ject. If our prosecuting officers will explore it for themselves,

and call into action their best energies and amplest learning

State a. Enloe, 4 Dev. & Bat. 373. To bribery. 7 Cox C. C. App. 15. To pro-

defeat jastice by false evidence and snp- cure false voting. Commonwealth v. Eng-
pression of facts on preliminary inquiry lish, 11 Philad. 439. To overturn the

before magistrate. 5 Cox C. C. App. 9. government and assist the enemies of the

To cause, by false personation, sheriff's country. Kex v. VFalker, 23 Howell St.

officer to arrest wrong man. 3 Chit. Crim. Tr. 1055, 1078. To join the rebellion.

Law, 1148. To defraud the government Commonwealth ». Blackburn, 1 Duv. 4.

of revenue and otherwise. Eex v. Hedges, To seduce artificers and carry away ma-
28 Howell St. Tr. 1315; United States v. chines to foreign parts. 3 Chit. Crim. Law,
Walsh, 5 Dil. 58; United States v. Fehren- 1161. By two, for one to rob the other, to

back, 2 Woods, 175 ; United States u. charge the hundred. 3 Chit. Crim. Law,
Crosby, 1 Hughes, 448 ; United States w. 1156. By parish officers, &c. to defraud
Dennee, 3 Woods, 47, 48 ; Reg. u. Thomp- sufferers by fire of money collected for their

son, 16 Q. B. 832, 5 Cox C. C. 166. To relief. 3 Chit. Crim. Law, 1188. To dis-

bring in foreign goods without payment of turb dissenting congregation. 2 Chit,

customs. Reg. v. Blake, 6 Q. B. 126. To Crim. Law, 29. To enter upon land and
obtain money by procuring the appoint- exptl the possessor. Wilson t'. Common-
ment of a person to an office in the cus- wealth, 1 5 Norris, Pa. 56. To destroy or
toms. Rex v. Pollman, 2 Camp. 229. To erase the indorsement on a promissory
defeat the operation of the laws against the note. The State v. Norton, 3 Zab. 33.

sale of intoxicating liquor. The State v. Against Warren Hastings. Eex v. Fowke,
Potter, 28 Iowa, 554 ; The State v. Harris, 20 Howell St Tr. 1077, 1143. To keep a
38 Iowa, 242. Against the election laws, witness from attending court. Eex v. Ste-
Commonwealth v. McHale, 1 Out. Pa. 397, venton, 2 East, 362.

400, 407. To elect a legislator through
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whenever questions under this title arise, erroneous dicta, and to

some extent erroneous decisions, may be corrected ; and the retro^

grade, where it appears, be stopped.

§ 314. Undue Accumulations of Wealth, and Labor Conspiracies.

—One of the most momentous questions, as viewed from the

stand-point of political economy, ever presented to any country,

is becoming prominent with us, in connection with that twin-evil,

always and everywhere one and inseparable, enormous accumula-

tions of wealth in single hands and labor strikes. These are the

upper and nether millstones between which the middling inter-

ests are crushed, and the poor are ground to powder. The power
which rolls undue wealth into the embrace of scheming, long-

headed speculators and gamblers in the securities and products

of the people and government, consists of the upheavals of com-

merce, of trade, of manufacture, and of the agricultural indus-

tries, and of the throbs of public and private woe. It was little

known with us until it became terrible in the turmoil and struggle

of a great civil war, and was continued by the unrest produced

largely by great labor strikes and the apprehensions of their

coming. And the poor and the working people are kept from

rising to the middle ranks by bestowing their surplus earnings

on " Unions," and spending them in the idleness enforced by
strikes. Yet thus they feed the streams of wealth which flow to

those whom, more than any others, they are ostensibly meant to

injure, —the holders of ill-acquired millions, the real and only

recipients of whatever benefits they in truth bestow. The fact

which mitigates this evil is their small success and many failures.

Nearly the entire population, in every country truly civilized,

consists of people who at one occupation or another labor with

their hands. To the few whose wealth exempts them, it is im-

material whether they pay more or less for such products of

labor as they use. The poor laborers constitute the bulk of con-

sumers. And if one class obtains by forced means an increase of

the rewards of labor, the burden is simply cast on another class
;

who, as the cost of living is enhanced, may well demand higher

pay. When the equilibrium is again reached, no one is better

off than before. But the cost of production has become so high

that exports stop. Money goes abroad, nothing else. Universal

stagnation follows ; men who have the means of paying artisans

and laborers will not hire them. With the domestic ruin, the
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tide of emigration turns and flows back to foreign lands, and this

country ceases to be an asylum for the poor and a refuge for the

oppressed. Now, —
§ 315. As to Remedy. —One of the means resorted to for the

correction of this evil consists of indictments against the con-

spirators. When such a prosecution can be so conducted as to

enlighten the classes of people who engage in these conspiracies,

so that they will see how much harm they are doing to themselves,

good may come from it. But ordinarily it cannot be so con-

ducted. Where the immediate attempt of the conspirators is to

drive away or otherwise prejudice one of their own class who is

too intelligent to join them in the evil combination, every power
of the government should be put forth for his protection. And
there may be other labor conspiracies within this principle. In
nothing is the prosecuting officer called upon for the exercise of

higher wisdom than in dealing with questions of this sort.
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CHAPTERXXIV.

CONTEMPTOF COUETAND THE LIKE.^

§ 316. Introduction.

317-321. The Summary Proceeding.

322, 323. Indictment for disobeying Judicial Orders.

324-329. Same for other Contempts.

§ 316. How Chapter divided. —We shall consider, I. The
Summary Proceeding ; II. The Indictment for disobeying Ju-

dicial Orders ; III. The Indictment for other Contempts.

I. The Summary Proceeding.

§ 317. In General. —This proceeding, while treated in most
cases as criminal, is resorted to and conducted the same in civil

causes and before civil courts as in criminal.^ Having various

and diverse objects, in circumstances widely dissimilar, it assumes
many aspects, admitting of or requiring a good deal of variety in

its steps and forms ; moreover, conforming to the genei-al prac-

tice in the particular tribunal, and this differing in our States,

and in some of the States being more or less governed by direct

statutory provisions, the varieties from locality become consid-

erable. Therefore it is not deemed best, in these directions

meant for use in all the States, to enter at large into this

subject. But a reference to some cases in which forms appear,*

and a few particular explanations, with forms, will be helpful.

1 For the direct discussions of the Bub- Case, 114 Mass. 230, 238, 239; In re

ject of thid title, see Grim. Law, II. § 241- Rhodes, 65 N. C. 518 ; Morris v. White-

273. Collateral, lb. I. § 240, 913, 1067
;

head, 65 N. C. 637 ; In re Murphey, 39 Wis.

Crim. Proced. I. § 869; Stat. Crimes, § 137. 286 ; Phillips v. Welch, 12 Nev. 158. See

And see titles Libel and Slasdek — Middlebrook v. The State, 43 Conn. 257;

Obstkdctions op Justice and Gov- Phillips v. Welch, 11 Nev. 187.

EBNMENT,&c. ° People V. Nevins, 1 Hill, N. Y. 154;
2 Crim. Law, n.§ 241, 269 ;Cartwright's People v. Wilson, 64 111. 195; Worland v.
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§ 318. Not in Presence of Court —Attachment. —Where the

contempt is committed elsewhere than in the presence of the

court, notice of the proceeding must in some way be given to

the party ; followed, of course, by the opportunity to be heard.

This is commonly, but not necessarily in all cases, done by an
attachment ; preceded or not, according to the circumstances of

the case, by a rule to show cause why it should not issue.^ A
form of the attachment in the English books, easily modified to

the practice of any particular State, is, —
To the Sheriff of, &c. Greeting : Wecommand you that you do not for-

bear by reason of any liberty in your bailiwick, but that you attach A, B,
C, and D, so that you may have them before us [that is, stating the court

;

this was the form for the King's Bench] at W, on, &c. to answer to us for

certain trespasses and contempts brought against them in our court before

us, and have you then and there this writ. Witness, &c. at, &c. By the

court.''

§ 319. In Presence of Court. —It is not necessary to bring into

court, by process, .a party already there ,^ or adduce to a judge
proof of what he sees. Therefore, for a contempt in the pres-

ence of the tribunal, it may verbally order the attending officer

to take the offender into custody ; and, without warrant of ar-

rest, written accusation, or other formal steps, render its sen-

tence against him for the contempt, such as to pay a fine or

suffer imprisonment, and in the former case stand committed
until the fine is paid.* Nor can the offender oust the court

of its power thus to proceed by leaving the court-room before

he is actually seized.^

§ 320. Commitment. —Where the offender is ordered to be

imprisoned out of the presence of the court, there must be a war-

rant or commitment therefor in writing.^

The State, 82 Ind. 49, 50; Gandy v. The ^
' Crim. Proced. I. § 179.

State, 13 Neb. 445 ; Kex v. Beardmoie, 2 '
* 4 Bl. Cora. 286 ; Ex parte Pater, 5

Bur. 792; Cartwright's Case, 114 Mass. B. &S. 299; Holcomb t>. Coonish, 8 Conn.
230; Neel v. The State, 4 Eng. 259. 375, 379; The State i: Matthews, 37 N. H.

1 The State v. Sheriff, 1 Mill, 145, 152; 450; Spilsbury v. Micklcthwaite, 1 Taunt.
Ex parte Kiljfore, 3 Texas A p. 247 ; The 147; Watt u. Ligertwood, Law Eep. 2

State V. Blackwell, 10 S. C. 35 ; Geisse v. H. L. Sc. 361 ; Phillips r. Welch, 12 Nev.
Beall, 5 Wis. 224 ; People a. Brower, 4 158 ; Rex v. Leech, 9 Howell St. Tr. 351.
Paige, 405; In re Pollard, Law Kep. 2 P. C. ^ Middlebrook v. The State, 43 Conn.
106; Reg. !'. Castro, Law Rep. 9 Q.B. 219. 257; Watt o. Ligertwood, supra. See

2 2 Gude Crown Pract. 151 ; 4 Chit. Ci im. Proced. I. § 1 78 ; In re Pollard, Law
Crim.Law,362. SeeRobbinsv Gorham,25 Rep. 2 P. C. 106.

N. Y. 588 ; People v. Pearson, 3 Scam. 270. e 2 Hawk. P. C. c. 16, § 13 • Furlon"- v
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§ 321. For Refusing to Testify. —The following is an English
form of commitment of a witness by a magistrate for refusing to

testify. It should be adjusted to the practice of the particular

State, —not done here, because the practice in the several States

differs :
—

To the Keeper of New Prison at, &c. or his Deputy.^
Middlesex, to wit. Receive into your custody the body of A herewith sent

you, brought before me M, one of her Majesty's justices of the peace in and
for the said county, by X, upon whose information taken upon oath before

me it appears that a certain felony hath been committed, touching which
the said A can give material evidence, and the said A admitting on his

examination that he knows the name and residence of the person suspected

to have committed the said felony, but refusing to answer touching the

same, or to disclose the name and residence of the said person, him the said

A therefore safely keep in your said custody until he shall submit to be
examined touching the said felony,^ and for so doing this shall be your
sufficient warrant.

Given under my hand and seal this, &c.

M (l. s.).«

II. The Indictment for disobeying Judicial Orders.'^

§ 322. Practically Unimportant. —While this offence is proba-

bly cognizable by the common law of our States in general, we
have no reports of indictments for it, except an occasional statu-

tory one.® In like manner, iu England, it appears to extend

practically only to disobedience to orders of magistrates in ses-

sions or otherwise ; though, in point of law, it would appear not

to be so limited.® Hence,

—

Bray, 2 Saand. 182, 1 Mod. 272; Mayhew like forms see same page and page 38. I

V. Locke, 7 Taunt. 63 ; Ex parte Manlsby, cannot safely say how much of this is sur-

13Md. 625; Ex parte Cohen, 6 Cal. 318. plusage. Evidently less particularity would
And see People v. Pirfenbrink, 96 111. 68. be required in a commitment for a like

See Wilson's Case, 7 Q. B. 984, 1000. offence by a superior court. And see Peo-
1 " In strictness it should be directed to pie v. Turner, 1 Cal. 188 : Ex parte McKee,

aconstable,and to the jailer or keeperof the 18 Misso. 599 ; Burnham y. Morrissey, 14

prison, requiring the former to convey the Gray, 226 ; In re Morton, 10 Mich. 208;

prisoner into the custody of the jailer, and Ex parte Eowe, 7 Cal. 175 ; De Witt v.

the latter to receive and keep him ; but, in Dennis, 30 How. Pr. 131 ; Ex parte Sum-
the police districts of London and Dublin mers, 5 Ire. 149. Eor a form of conviction

metropolis respectively, it is usually directed of a witness before the grand jury for re-

to the jailer only." 2 Gab. Grim. Law, 177. fusing to answer questions, see People v.

2 Chitty suggests the query whether it Kelly, 24 N. Y. 74.

would not be better to add, "or shall be * Crim. Law, I. § 240.

discharged by due course of law." ^ Ante, § 159 ;
Crim. Law, I. § 240.

8 4 Chit. Crim. Law, 37. And for other « In Keg. v. Ferrall, 2 Den. C. C. 51,
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§ 823. Form of Indictment. —It will serve all practical pur-

poses simply to present one form of the indictment from the

English books ; namely, —
That, at the general quarter sessions of the peace of our Lady the Queen,

holden for the couuty of Middlesex, at the New Sessions House on Clerk-

enwell Green, in and for the county aforesaid, by adjournment, to wit, on,

&c. before M, N, O, and P, esquires, and others their fellows, justices, &c.

it was ordered by the same justices and court there, that, &c. [proceeding

to state the order of sessions in the past tense '], [as by the said order,

reference being thereunto had, will more fully and at large appear ^] ; of

which said order the said A, one of the high constables in the order afore-

said named, afterwards, to wit, on the day and year aforesaid, at the parish

aforesaid, in the county aforesaid, had notice. Nevertheless, the said A,
late of the parish aforesaid, in the county aforesaid, gentleman, then being

one of the high constables iu the order aforesaid mentioned, unlawfully and
contemptuously, upon being served with the said order, did neglect and
refuse to, &c. [here insert what the order required of him], as by the said

order he the said A was required to do ; nor hath he the said A at any
time since complied with the said order, although often requested so to do

;

[in contempt of our Lady the Queen and her laws, to the evil example of

other persons in the like case offending, and '] against the peace, &c.*

54, 56, Pollock, C. B., after distinguishing
" between a non-payment of money and a
refusal to do some act, such as being sworn
in as a constable, or doing some other act

of a public nature," intimates that, on
principle, disobedience to an order simply

to pay money should not be held indictable.

Still he says :
" The authorities are clear

upon the point, that an indictment will lie

for a refusal to comply with an order of

justices for the payment of money; and,

although I individually should not be dis-

posed to hold, for the first time, that such

a refusal was indictable since a like recusal

to comply with an order of a superior court

is not so, yet I feel bound by the authorities

to concur with the rest of the court in this

view of the law." But is it true that, by
the English common law, a like order from
a superior court, attended by the like cir-

cumstances, would not come under the

same rule ? I have read the English cases

pretty thoroughly, yet I may have over-

looked something ; but I can recall no de-

cision to the proposition that disobedience

to a judicial order from the higher courts

is not indictable in circumstances wherein
the like disobedience to a judicial order

170

from a magistrate would be. Stephen, in

his "Digest," puts the doctrine, it seems
to me with admirable precision ; thus, —
" Every one commits a misdemeanor who
disobeys any order, warrant, or command
duly made, issued, or given by any court,

oflBcer, or person acting in any public ca^

pacity, and duly authorized in that behalf,

unless [here comes the important qualifica-

tion, explaining why this doctrine is not
more widely acted upon] any other penalty
or mode of proceeding is expressly pre-

scribed in respect of such disobedience."

Steph. Dig. Crim. Law, 83.

1 See also, as to the setting out of the

order. Rex v. Boys, Say. 143.

2 Doubtless not necessary. It is omitted
from the 19th and I presume other late

editions of Archbold.
8 Unnecessary. i\nte, §48; Crim. Pro-

ced. I. § 647.

* Archb. Crim. PI. & Ev. 10th ed. 584,

19th ed. 894. For other forms see 2 Chit.

Crim. Law, 283, 284, 287, 291 ; 4 Went.
PI. 229 ; Eex v. Winship, Cald. 72, 5

Bur. 2677 ; Eex a. Robinson, 2 Bur. 799

;

Rex V. Mytton, 4 Doug. 333; Eex v.

Moorhouse, 4 Doug. 388, Cald. 554 ; Rex
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III. The Indictment for other Contempts}

§ 324. Elsewherfc —Here. —Most of the offences which are in-

dictable contempts of court are known also by some other name ;

as, for example, assault and battery, when committed in the

judicial presence ; libel and oral slander, under circumstances to

be such contempt ; and many of the offences for which forms
will be given under the title " Obstructions of Justice and Gov-
ernment " are also ^ contempts of court. The pleader, therefore,

should consult other titles analogous to this for forms which
would be equally appropriate here.

§ 325. Formula. —This offence is committed in such a variety

of waj's and circumstances as to render it impossible to suggest

any one set of allegations which will be adapted to all cases.

The following incomplete formula may be in some degree

helpful :
—

That A, &c. [ante, § 74-77] on, &c. at, &c. [ante, § 80], being personally

then and there in presence of the court of, &c. which was then and there

open and in the transaction of business, did, &c. [say what] whereby [for

example] the business of said court was interrupted and disturbed, and the

Honorable X, judge of the said court, who was then and there presiding

therein, was insulted and maliciously defamed [or set out any transaction

in the absence of the court amounting to an indictable contempt] ; against

the peace, &c. [ante, § 66].*

V. Kingston, 8 East, 41 ; Rex v. GUkes, 3 i Crim. Law, II. § 264-267, 273.

Car. & P. 52 ; Eeg. -. Thornton, 2 Cox 2 lb. I. § 465-469 ; IL § 265.

C. C. 493. More particularly, order for * For forms see other titles, particularly

maintenance of bastard child, 2 Chit. Crim. "Libel and Slander" and "Obstructions

Law, 281 ; 4 Went. PI. 227 ; Reg. v. Brisby, of Justice and Government ; " also 2 Chit.

1 Den. C. C. 416, 418, 2 Car. & K. 962; Crim. Law, 149, 235; Rex v. Barbone,

Eeg. o. Ferrall, 2 Den. C. C. 51, 4 Cox Trem. P. C. 73; Rex v. Vavasour, Trem.

C. C. 431. To pay costs of appeal, Reg. P. C. 79 ; Rex o. Forth, Trem. P. C.

V. Orr, 12 U. C. Q. B. 57. To work on 80 ; Rex v. Harrison, 3 Howell St. Tr.

highway. Rex v. Boyall, 2 Bur. 832. To 1369 ; Rex v. Barnardiston, 9 Howell

make provision for the poor (against over- St. Tr. 1333 ; Rex o. Griffith, Vern. & S.

seers), Rex v. Fearnley, 1 T. R. 316. To 612.

pay church-rate, Eeg. v. Bidwell, 1 Den. Arkansas. —Wilson v. The State, 5

C. C. 222, 2 Car. & K. 564, 2 Cox C. C. Pike, 513.

298. To admit a person to a benefit Massachusetts. —Commonwealth u. Rey-

society. Rex v. Gilkes, 8 B. & C. 439. To nolds, 14 Gray, 87.

restore lands, Reg. v. Sewell, 8 Q. B. 161

;

Vermont. —The State v. Carpenter, 20

Reg. V. Wilson, 1 Cox C. C. 255. To pro- Vt. 9.

duce a will of a deceased person. The State Virginia. —Commonwealth v. Feely, 2

V. Pace, 9 Rich. 355. "Va. Cas. 1.
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§ 326. Words spoken to Judge in Open Court. —Reducing au

old and voluminous form to modern proportions, we have,

—

That on, &c. at, &c. the Court of Common Pleas there was open for

and occupied in the transaction of the business thereof, and the Honorable

X, one of the judges thereof, was therein judicially sitting and presiding

;

whereupon A, &c. wilfully, wickedly, and maliciously, presenting himself

at the bar of said court, and not in the discharge of any duty, did then awl

there proclaim and declare, in the presence and hearing of the; said Hon-

orable X, aud of the jurors, witnesses, counsellors at law, and a large con-

course of people there assembled and attending on said court, and to the

disturbance and scandal thereof and of the said Honorable X, the words

following, to wit, " You,'' meaning the said Honorable X, " are a traitor

to your country, and I will have you impeached and turned out of your

judicial seat, and hung ;
" against the peace, &o.^

§ 327. Threat made to induce Relinquishment of Verdict. —One
of Chitty's forms is against an attorney at law, who, appearing

in a cause for the plaintiff, and having a verdict rendered against

him on the testimony of the defendant's son, wrote to the defend-

ant's attorney threatening to prosecute the son for perjury unless

he would relinquish all benefit from the verdict. Altered for use

with us, it is, —
That at a court of, &c. holden on, &o. at, &c. there came on in due

form of law for trial before a jury a certain cause within the jurisdiction of

said court, wherein one X was plaintiff, one Y was defendant, and one M
appeared as attorney for the said Y ; and one Z, a son of the said Y, tes-

tified therein on his oath duly administered as a w^itness for the said Y his

father ; whereupon the said jury rendered, in due form of law, their ver-

dict in favor of the said Y.^ And afterward, on, &c. at, &c. A. &c. who
was the attorney of the said X at the trial of said cause, maliciously and
unlawfully devising to obstruct the course of justice in said court and
cause, and by wrongful means and unlawful threats to prevent the said

verdict from being carried into execution, wrote to the said M, still being

the attorney of the said Y in said cause, a letter in the words following, to

wit [setting out the letter by its tenor, with the innuendoes necessary to

explain its meaning], with the intent thereby to extort and procure from
the said Y, through the wish of him the said Y to prevent, and for the

purpose of preventing, the said threatened prosecution of the s:iid Z, a
relinquishment of all benefit from the said verdict ; against the peace, &c.'

1 Rex u. Harrison, 3 Howell St, Tr. 2 Consult, ns to the form thus far, the
1369. Tor other forms see Avehb. Ciim. discussions in the chapter beginning ante,
PI. & Ev. 19th cd. 899; Rex r. Griffith, §91.
Vern. & S. 612 ; Ciim. Proced. II. § 807. » 2 Chit. Crim. Law, 149.
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§ 328. To prevent Witness appearing. —The adjudications are

not sufficiently numerous to enable one to say, on authority, to

exactly how small proportions the indictment for this offence may
be reduced. The following is in substance a form held, on
careful consideration, to be good ; it is shorter than Chitty's,

which it resembles,^ yet pretty plainly it admits of further

abridgment :
—

That heretofore, on, &c. N, a deputy sheriff of the county of [duly

authorized and legally qualified to perform the duties of said office ''], by
virtue of a warrant directed to him, and issued in due course of law, by M,
esquire, a justice of the peace within aud for the county of O, did [at, &c.^]

summon and give notice to one X to appear before the Police Court of the

city of, &c. when and where the complaint hereinafter stated should come
on for trial, to give evidence of what he the said X knew relating to the

matter of a certain complaint of P, it being withiu the jurisdiction of said

court, charging that A, &c. [the defendant], did theretofore, on, &c. at, &c.
in said county, in and upon the body of one P make an assault ;

* where-
upon the said A, on, &c. at, &c. did, well knowing the premises, and de-

vising to obstruct the course of justice in the said Police Court, wilfully,

unlawfully, designedly, and unjustly, hinder and prevent the said X from
appearing [and the said X did not appear ^] before the said Police Court
when and where the said A was had for trial on the aforesaid complaint,

in obedience to the aforesaid notice and summons, to give evidence of what
he knew relating to the matter of the said complaint [by then ^ and there

1 2 Chit. Crim. Law, 235. That on, &c. at, &c. one X having been in

2 There is no ground for deeming this due form of law summoned to appear before

allegation necessary. In point of law, it is the Police Court of, &c. to give evidence of

immaterial whether the officer was "legally ^^at he knew of the matter of a complaint

qualified," or was merely an officer de-facto. 1''™ pending in said court, and within its

Cvira. Law, I. § 464. And the court judi-
J^nsdiction wherein P complained that there-

. ,, , , c J ^ 1. -cc tofore m said countv, on a dav named, A, &c.
cially knows the powers of a deputy sheniT. .... ,' ,. r, litri^ c
T.

"^
, , S ' . ,

committed an assault on him the said F [all of
If there were two classes ot officers of the ^^-^^ -^ inducement, and so pvoperlv averred
same name, and only those of the one class ;„ ^^iiB indirect and brief form. Then pro-
were legally competent to do this service, ceed] ; the said A did then and there, well
there should be an averment bringing the knowing the premises, &c. [setting out the

particular officer within the authorized offence],

class. The information in Commonwealth v.

8 This was notin the form before me, and Feely, 2 Va. Cas, 1, which was adjudged

the court held it not to be necessary. Pos- good, contains but little more than is thus

sibly some pleader may choose to insert it. suggested.

* A review of the principles stated in ^ This is not necessary, because such

the chapter beginning ante, § 91, may assist fact is not essential to the constitution of

the practitioner in determining how this the offence. Crim. Law, I, § 468. Still its

part of the indictment should be. If I insertion may be practically well if the mat-

were to express my individual opinion, I ter within the next brackets is omitted. It

should say that the following is sufficient is not at this place in the form before me.

in law, and practically better than the ^ If the matter between these brackets

elaborate setting out in the text :
— is important, it is rendered nugatory and
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threatening to cause the said X to be arrested and imprisoned if he

appeared before said Police Court as he was then and there summoned,

notified, and required by law to do ; and that by the threatening of the said

A as aforesaid, the said X was then and there hindered, dissuaded and

prevented from appearing, and did not appear, before said Police Court,

when and where the said A was had for trial before said Police Court on

said complaint, then and there to give evidence of what he the said X
knew relating to the matter of said complaint ^] ; against the peace, &C.''

§ 329. Practically, —in most cases of contempt of court, the

proceeding will be the summary one explained in the first sub-

title. But circumstances not unfrequently occur wherein the

indictment is both the more judicious and the more effectual

remedy. With the help afforded here and in other titles of this

volume, the practitioner will readily devise all needed forms.

the indictment bad by the use of "then" "That he the said John Feely did use

in this place to denote the time
;

provided means to prevent, and did then and there

that, as in the form before me, the pleader prevent, one Samuel Wright from attending

inserts different days where I have used «« ~ -^'^ess to give evidence to prove the

the &c. It so becomes uncertain to which «^«™ti»° "^ » d^^/ »* trust, which deed of

. ^, J ^. I. ^1. » r n • trust was executed by the said John leelv
one of the days the then refers. Unm. * t i, t) »
Proced. I. § 414, This defect seems to

have been overlooked by counsel. ^ Commonwealth v. Reynolds, 14 Gray,
I I cannot think that any of the matter 87. For a form for endeavoring to pre-

in these brackets is essential, especially if vent a witness from appearing and testify-

that in the last preceding brackets is in- ing before a grand jury, see The State v.

serted ; because a complete offence has Carpenter, 20 Vt. 9. Against 'Witness,

already been set out, and with sufficient —for not testifying before grand jury,

minuteness. In Commonwealth v. Feely, Batre v. The State, 18 Ala. 119.

Bupra, this part of the indictment is, —

For CONVEYANCES,FRAUDULENT,see Fraudulent Conveyances.
CORRUPTIONIN ELECTIONS, see Election Offences.
COUNSELLING, see ante, § 105, 106, 114-117, U9-121.
COUNTERFEITMONEY, see, besides the next chapter, Fokgekt.
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CHAP. XXV.] COUNTERFEITING, ETC. AS TO COIN. § 331

CHAPTERXXV.

COTTNTEEPEITING AND THE LIKE AS TO COIN.^

§ 830. Elsewhere. —The substantial parts of the indictment

for various offences against the coin are given in the chapter in

" Criminal Procedure," reducing the necessity for multiplying

forms in the present connection.

§ 331. Under CommonLaw —(Uttering). —All indictments in

the United States courts are statutorj' ; and, for reasons explained

in other volumes of this series, the practitioner will seldom or

never have occasion to draw an indictment for any offence against

the coin under the common law of his State.^ In England, also,

where doubtless some of the common law of these offences re-

mains, the judicial reports contain few or no modern cases upon
it, and even the current books of practice furnish no common-law
forms for the indictment. But Chitty lias four forms, severally

for the common-law misdemeanor of fraudulent uttering, one of

which is, —
That A, &c. [being an evil-disposed person '], on, &c. at, &c. did unlaw-

fully and deceitfully, with intent to defraud one X, utter and expose [and

cause and procure to be uttered and exposed *] to the said X nine pieces

of gold, for and as good and true guineas of the proper money of this realm

[with us, gold coins of the proper money of the United States of America],

notwithstanding none of the said nine pieces of gold, at the said time when
they were so uttered and exposed [and caused and procured to be uttered

and exposed '], were good and true guineas of the proper money of this realm

1 For the direct discussions of this of- = Crim. Law, I. § 178, 194, 198, 199,

fence, including the pleading, practice, and 479, 988 ; II. § 279, 281, 284-287 ; Crim.

evidence, see Crim. Law, II. § 274-300; Proced. IL § 248, 265.

Crim. Proced. II. § 246-271. Collateral, « Unnecessary. Ante, § 46.

Crim.Law, I. § 178, 204, 359, 412, 479, 686, * A needless supplement to the clause

765,769,799,988; II. § 607 ; Crim. Pro- next preceding. Ante, § 139 and note,

ced. I. §529, 636, 1126, 1127 ; Stat. Crimes, and the places there referred to.

§ 214, 225, 306-308, 319. And compare ' Useless, as see last note.

with the title Forgbrt, &c.
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\with us, gold coins of the proper money of the United States of America],

but each of them had been unlawfully filed and by such filing diminished

and rendered defective in their weight, which before such filing they had,

being before such filing good and true guineas [gold coins] of the proper

money of this realm [the said United States] ; he, the said A, at tlie time

he so uttered and exposed [and caused and procured to be uttered and
exposed ] the said nine pieces of gold as aforesaid, then and there well

knowing that none of them were good and true guineas [gold coins of the

said United States], but that each of them had been so as aforesaid filed,

diminished, and rendered defective in their weight ; [to the evil example,

&c.^ and] against the peace, &c.'

§ 332. On Statute. —The indictment on a statute must follow

the same rules as other statutory indictments. Viewing together

the State and United States enactments, they are so diverse that

no one formula can profitably be given for all. Hence, classify-

ing them,

—

§ 333. Counterfeiting. —On a statute. State or National, in

the terms of that of the United States,* the allegations may
be, —

That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80, 89], did falsely

and feloniously make, forge, and counterfeit ' ten ^ pieces cf [false, forged,

and counterfeit'] coin, each in resemblance and similitude of a gold coin of

1 Needless, as see above.
2 Needless. Ante, § 48.

8 2 Chit. Crim. Law, 116. These aver-

ments are uselessly verbose. The plead-

er, if he chooses, can reduce them to one
half their words without omitting any-

thing. Chitty's other three common-law
forms are for uttering a counterfeit half

guinea, p. 116 ; for uttering a counterfeit

sixpence, while another is found in the

utterer's custody, p. 117; and for selling

counterfeit Dutch guilders as good, p. 119.

They are substantially like the one in the

text.

* R. S. ofU. S. § 5457.
^ These are the words of the indictment

in United States a. Gardner, 10 Pet. 618.

The words of the present English enact-

ment are " falsely make or counterfeit any
coin resembling," &c. 24 & 25 Vict. c. 99,

§ 2. This expression is simple and suf-

ficient. But the terms of our national

legislation are needlessly prolix ; thus, —
" falsely makes, forges, or counterfeits, or

causes or procures to be falsely made,
forged, or counterfeited, or willingly aids or
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assists in falsely making, forging, or coun-

terfeiting any coin or bars in resemblance,"

&c. E.S.ofU. S. §5457. All this means
nothing more than the simpler English
expression, and few pleaders will deem it

wise to cover the latter alternatives here

quoted. Ante, § 139 and note, and the

places there referred to. It might not
practically be as well to use the still sim-

pler expression " did falsely and feloniously

counterfeit ;
" because, in some circum-

stances, it might be contended for the de-

fendant that, though he " fiilsely made "

the coin, he did not "counterfeit" it; thus

opening the door to a useless discussion

which the writing of two words would
avoid.

'^ A variance between allegation and
proof in the number of pieces will work no
harm. Crim.Proced.il S 252 (I §4?8/j,

579) ; Archb. Crlm. PI. & Ev. 19th ed.

804.

' Tlie words in these brackets, or a part

of them, are in the forms commonly used.

And though the expression counlerfeited a
counterfeit coin seems inaccurate, it has



CHAP. XXV.] COUNTERFEITING, ETC. AS TO COIN. §334

the coinage of the United States of America^ called a half-eagle^ [or, of a
foreign silver coin, to wit, a silver coin of Spain, called, &c. by law then ^ cur-

rent in the said United States, or then in actual use and circulating as money
within the said United States] ; against the peace, &c. [ante, § 66-69].^

§ 334. Same on Different Statute. —The indictment on a stat-

ute differently expressed will vary with its terms. Under the

simpler phrase " counterfeits any gold or silver coin current by
law or usage within this State," ° the allegations may be, —

That A, &c. on, &c. at, &c. did fraudulently and feloniously ' counterfeit

ten pieces of the gold coin of the United States of America [current by
law and usage within this State'], one piece whereof is called an eagle, two
pieces whereof are called half-eagles, and seven pieces whereof are called

quarter-eagles ; against the peace, &c.*

been adjudged legally good. Crim. Pro-

ced. II. § 253. Still as the adjectives

" false, forged, and counterfeit " are not

found in this place in the statute, I see no
reason why they should be put into the

indictment.
1 The words of the United States stat-

ute are, at this place, " in resemblance or

similitude of the gold or silver coins or bars

which have been or hereafter may be coined

or stamped at the mints and assay offices

of the United States." If from the allega-

tion in the text we omit the words " of the

coinage," it will probably remain sufficient,

but I hhould prefer to retain them. Vari-

ous other methods of covering this statu-

tory expression have been devised. I have

given what seems to me the best.

2 Or, " five-dollar piece," as the pleader

prefers. In designating the coin, it is prac-

tically best to use the statutory name,

though perhaps the indictment would not

always be ill if a common name not in the

statute was employed instead. For the

statutory names of our American coins,

whether of gold, silver, copper, or nickel,

see R. S. of U. S. § 3511, 3513, 3515. A
variance between allegation and proof, in

the name of the coin, is fatal. Crim. Pro-

ced. II. § 252, compared with lb. I. § 488.

8 In United States t. Gardner, supra,

the expression is " which by law was then

and still is made current in the United

States of America." I see no propriety in

thus alleging that the coin remains at the

time of the indictment current with us. It

need not so remain in point of law; or,

12

were this material, the former condition of
things is presumed to continue ; or, again,

the court judicially knows how the law is

on this subject, the same as on every other.

* For forms see Archb. Crim. PI. & Ev.
19th ed. 804 ; 2 Chit. Crim. Law, 103-108

;

Rex w. J. C. Trem. P. C. 227 ; Rex u.

Harris, 1 Leach, 4th ed. 135 ; Rex v. Scott,

1 Leach, 4th ed. 401 (against principal and
accessory before the fact) ; Crim. Proced.

II. § 249, 251.

Arhmsas. —Bell v. The State, 5 Eng.
536.

Connecticut. —The State v. Stutson,

Kirby, 52.

Vermont. —The State v. Griffin, 18 Vt.
198.

United States, —United States v, Gard-
ner, 10 Pet. 618.

6 Mass. Pub. Stats, c. 204, § 14.

6 To be used only in a State where the

offence is felony.

' These words appropriately bring the

case within the statutory terms. Yet where,

as in this particular form, the court can
see that the pieces are current by law, I

do not deem it necessary to aver that they

are. Ante, § 175, 182 and note, 187 and
note, 214, 255.

8 Compare with forms in Davis Prec.

131, and Train & H. Prec. 229. In these

forms, to copy from the former, the coin

counterfeited is described as " a certain

piece of silver coin, current within this

Commonwealth by the laws and usages

thereof, called a dollar." In the text I

have Used greater particularity of descrip-
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§ 335. Impairing, &c. —In varying statutory terms one is made
punishable " who," to copy from the United States statute,

" fraudulently, by any art, way, or means, defaces, mutilates,

impairs, diminishes, falsifies, scales, or lightens the gold and silver

coins which have been, or which may hereafter be, coined at the

mints of the United States," &c.^ On a provision in these words
the allegations may be, for example,

—

That A, &c. on, &c, at, &c. did feloniously and fraudulently lighten one
piece of the gold coin of the coinage of ^ the United States of America
called an eagle, by abstracting from the surface thereof [or inner parts

thereof], [by means to the jurors unknown '], one tenth ' part of the gold
thereof, with intent to pass the said coin so lightened, and cause it to cir-

culate, as and for a gold eagle of the standard weight ; against the peace,

&c.«

tion (Crim. Proced. L § 568) as better in

accord with ordinary good pleading. Still

I do not intend to intimate any donbt of

flie sufficiency of the other method.
1 E. S. oftr. S. §5459.
^ See ante, § 333 and note.

8 Probably, as the terms of the statute

are " by any means." this clause in the in-

dictment is not necessary. Ante, § 334, note.

* A variance as to the quantity remoTed
would work no injury. Crim. Proced. L
§ 488 h.

^ We have not sufficient decisions to

enable one to say how, upon authority, the

indictment should be. Yet I cannot doubt
the sufficiency of the form in the text. Our
federal statute is a sort of copying and im-

proving of the English 5 Eliz. c. 11, § 2,

and 18 Eliz. t. 1, § 1. By the former, the

"clipping, washing, rounding, or filing,

for wicked lucre or gain's sake, of," &c.

was made treason, and by the latter any
one was declared a traitor who " shall, for

wicked lucre or gain's sake, by any art,

ways, or means whatsoever, impair, dimin-

ish, falsify, scale, or lighten the proper
moneys or coins of this realm," &c. On
the former, Chitty's (2 Chit. Crim. Law,
110) form for the indictment is,

—

That A, &c. on, &c. at, &c. thirty pieces

of gold called guineas, and three hundred
pieces of silver called sixpences, of the proper
moneys and coins of this realm, for wicked
lucre and gain's sake falsely, feloniously, and
traitorously clipped and filed, so that by
means of the clipping and filing aforesaid

every one of the said pieces of gold was
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greatly diminished in the weight of which it

ought by law to have been, and thereby be-

came and was greatl}' lessened in value, to

wit, to the amount of two shillings each, and
the said pieces of silver were also thereby
then and there greatly diminished in the

weight of which they ought by law to have
been, and thereby became and were gi-eatly

lessened in value, to wit, to the amount of

one penny each, and the same moneys so

clipped and filed as aforesaid the said A, on,

&c. at, &c. aforesaid, falsely, feloniously, and
traitorously did expose and utter; against the

peace, &c.

The only form I have been able to find

in our hooks on the American statute is

the one originally published in Davis Prec.

138,—

That A, &c. on, &c. at, &c. did unlaw-
fully, fraudulently, and [for gain's sake, un-
necessary, these words not being in our stat-

ute] impair, diminish, falsify, scale, and
lighten certain pieces, to wit, ten pieces of

gold coin called eagles, which had been
coined at the mint of the United States [or,

ten pieces of foreign gold coin, which were
by the laws of the United States made cur-

rent, and were in actual use and circulation

as money within the United States], with in-

tent to defraud some person to the jurors un-
known ; against the peace, &c.

I do not propose to raise a question as

to the sufficiency of this form. The one in

the text better accords with my ideas of the

precision and individualization of things
proper to be employed in criminal plead-

ing.



CHAP. XXV.] COUNTERFEITING, ETC. AS TO COIN. § 337

§ 336. Gilding, Coloring, &c., —to make an inferior substance

pass for a gold or silver coin, are offences less common with us,

and no form for the indictment need here be given.^ This is a

counterfeiting of the coin, and no separate statute against it

seems to be required.

§ 337. uttering, &c? —The offence against the coin oftenest

prosecuted in our courts is the criminal uttering or passing of

counterfeits. The pleader should carefully note the terms of the

particular statute, and especially its meaning under interpreta-

tion, and so frame his allegations as duly to cover the latter.^

Wehave seen what is the simple form in use under the not-com-

plicated English enactment.* A form which will be suggestive,

while embracing somewhat more than most of our statutes re-

quire, is the following :
—

That A, &c. on, &c. at, &c. did feloniously,^ falsely, and deceitfully, with

intent to defraud one X, utter and pass off [use the statutory words] to the

said X two false and counterfeit coins, one of them in the resemblance [or

likeness] and similitude of a gold coin of the coinage of the United States

of America called a quarter-eagle, and the other in the resemblance and

similitude of a foreign coin of Mexico called a dollar, then made current

and then in actual use and circulation as money within the said United

States ; he the said A then and there, while so uttering and passing the

said coins, well knowing them to be false and counterfeit ; against the

peace, &c.°

1 For English forms, see 2 Chit. Crim. 5 Omit where the offence is misde-

Law, 105 ; Archb. Crim. PI. & Et. 19th meanor.

ed. 806 ; Reg. v. Turner, 2 Moody, 42. In ^ I haye drawn this form with a sort of

this case, the majority of the judges held it general reference to our statutes, State and

to be sufficient under 2 Will. 4, u. 34, to National, but especially with E. S. of U. S.

say, " three pieces of the queen's current § 5457, lying before me. And see Crim.

silver coin called sixpences then and there Proced. II § 258. For other forms, see 2

feloniously did gild with materials capable Chit. Crim. Law, 112; 6 Cox C. C. App.
of producing the color of gold, with intent 79. In interpreting our statutes, and in

to make the same resemble and pass for framing indictments upon them, we may
the queen's current gold coin called half- derive help from Rex v. Franks, 2 Leach,

sovereigns; against," &c. 4th ed. 644. By 15 Geo. 2, c. 28, it was
2 For the meaning of the verbs to " ut- made punishable for one to " utter or ten-

ter," to " put off," to " pass," &c. see Stat, der in payment any false or counterfeit

Crimes, § 306-309 ; Crim. Law, II. § 605- money, knowing the same to be false or

608; procedure, as to coin, Crim. Proced. counterfeit, to any person or persons." And
II. § 257-263 ; as to forged paper, &c. lb. the judges held, that, while the word " ten-

II. § 425-425 b, 442, 447, 453, 460. der " was qualified by the words " in pay-

8 Ante, § 32. ment," " utter " was not ; so that an indict-

* Crim. Proced. II. § 258. And see ment for uttering need not aver that the coin

Archb. Crim. PI. & Ev. 19th ed. 812 The was passed as good. It sufficed to say, —
present 24 & 25 Vict. c. 99, § 9, is a re-

^^^^ ^_ ^^ ^^_ ^^_ ^^^ ^^_ „^^^ p.^^^ ^^
enactment of 2 Will. 4, c. 34, § 7.

j^j^^ ^^^ counterfeit money, made and coun-
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§ 338. uttering after Former Conviction. —How the indictment

should be for an uttering after a former conviction appears in

previous explanations,^ compared with the last section.^

§ 339. Two Titterings on Same Day or within Ten Days. —Utlder

a statute simply making punishable the uttering of counterfeit

coin, a count would be double and therefore bad which should

charge two separate and distinct utterings. But where the pro-

vision is, that two utterings on one day or within ten days of

each other shall be punished in a particular way, there is only

one offence committed by both utterings, and both must be

alleged in one count.^ The method is to set out the first as

though it alone constituted the offence ; and then, before the

words " against the peace," charge the second in like manner.
Thus, —

[After setting out the first uttering, proceed] : and afterward, on, &c.

being the same day [or within ten days of the said day] whereon the said

A so as aforesaid uttered and passed the said counterfeit coin, he the

said A did, &c. [averring the second uttering as though it were alone the

offence].^

terieited in the likeness and similitude of a
piece of good, lawful, and current money and
silver coin of this realm, called a shilling,

then and there unlawfully, unjustly, and de-

ceitfully did utter to one X, he the said A at

the time when he so uttered the said piece of

false and counterfeit money, then^and there

well knowing the same to be false and coun-
terfeit; " against the peace, &c,

English forms for various modifications

of this offence may be fonnd in Archb.
Crim. PI. & Ev. 19th ed. 810, 812, 814,

815; 2 Chit. Grim. Law, 111, 113, 114,

117 ; Rex i-. Deane, 4 Went. PI. 5.3. For
two utterings in one day, Rex u. Smith, 2

Leach, 4th ed. 956, Russ. & Ry. 5 ; Rex v.

Martin, 2 Leach, 4th ed. 923 ; Reg. o.

Jones, 9 Car. & P. 761. Two in ten days,

6 Cox C. C. App. 80 ; Rex o. Tandy, 2

Leach, 4th ed. 833 ; Rex o. Michael, 2

Leach, 4th ed. 938, Russ. & Ry. 29. Ut-
tering, having other counterfeit coin in pos-

session, Reg. V. Page, 2 Moody, 219, 221,

note, 9 Car. & P. 756. After conviction

of former offence, Reg. v. Page, supra

;

Rex V. Booth, Russ. & Ry. 7; Reg. v.

Thomas, Law Rep. 2 C. C. 141, 143, 13

Cox C. C. 52. Various modifications of

Ae offence under our American statutes, —
180

- Gabe v. The State, 1 Eng.

-People V. White, 34 Cal.

Arkansas. —
540.

California.
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Georgia. —Gentry v. The State, 6 Ga.
503.

Indiana. —Dashing v. The State, 78

Ind. 357.

Massachusetts, —Commonwealth v.

Bond, 1 Gray, 564.

Ohio. —Leonard u. The State, 29 Ohio
State, 408.

Tennessee. —Peck v. The State, 2

Humph. 78 ; McKinley v. The State, 8

Humph. 72.

Virginia. —Kirk v. Commonwealth, 9

Leigh, 627.

Wiscomdn. —Wilson v. The State, 1

Wis. 184.

1 Ante, § 91-96.
^ See also, for forms, places referred to

in the last section. The reader should not
overlook any statutes in his own State, in

modification of the common-law rules of

pleading the former conviction.
8 Crim. Proced. I. § 432 et seq. ; Eex v.

Tandy, 2 Leach, 4th ed. 833 ; Rex v. Mar-
tin, 2 Leach, 4th ed. 923.

* Compare with Archb. Crim. PI. & Ev.



CHAP. XXV.J COUNTERFEITING, ETC. AS TO COIN. § 342

§ 340. Uttering, having other Counterfeits in Possession. —The
indictment, after the manner of the form in the last section, sets

out the uttering as though it alone constituted the offence, then
proceeds :

—

And that he the said A, then and there [if two days or places have before

been alleged, alter the expression to avoid the uncertainty ^], while so as

aforesaid uttering the said pieces of counterfeit coin, had in his possession

[or otherwise following the statutory words] one other piece [or ten other

pieces] of counterfeit coin, &c. [describing the coin as in a charge of utter-

ing it, and adhering to the statutory terms] ; against the peace, &c.^

§ 341. Possessing with Intent. —The indictment for possessing

counterfeit coin with the intent to utter it follows the statutory

terms, and in other respects is similar to that for uttering ; as, for

example, —
That A, &c. on, &c. at, &c. [feloniously], deceitfully, and fraudulently

had in his possession one piece [or, in his custody and possession at the

same time ten similar pieces, or otherwise covering the statutory terms]

of false and counterfeit coin [each of said pieces being] in resemblance and

similitude of the gold coin of the coinage of the United States of America
called an eagle [or, in resemblance and similitude of a silver coin current

within this State called a Mexican dollar,' or otherwise adapting the alle-

gation to the particular statutory terms and the special facts], then and there

well knowing the said piece [or said several pieces] of false and counterfeit

coin to be false and counterfeit, with the intent to utter and pass the same
as true ; against the peace, &c.*

§ 342. Having the Tools, Materials, &c. —The indictment for

having in possession tools or materials for counterfeiting the coin

follows the statutory terms, and particularizes the thing pos-

sessed. If, for example, the statute makes punishable " every

person who shall knowingly have in his possession any mouia,

19thed. 815, andKeR. ,-. Jones, 9 Car. &P. 2 Moody, 219, 221, note, 9 Car. & P.

761. In Rex u. Martin, supra, the averment 756.

was simply, "and that the said A, on the ^ Commonwealth v. Fuller, 8 Met. 313.

said fourteenth day of February," &c. not * For other forms, see Archb. Crim. PI.

saying otherwise that it was the same day, & Ev. 19th ed. 81 7 ; 6 Cox C. C. App. 80

;

and it was adjudged adequate. Still the Eex i>. Fuller, Russ. & Ry. 308 ; Reg. v.

correctness of this decision is not quite clear, Jarvis, Dears. 552, 7 Cox C. C. .53 ; Reg.

and it has not been followed in the English v. Martin, 1 1 Cox C. C. 343 ; Reg. v. Tier-

practice. Certainly the form in the text, ney, 29 U. C. Q. B. 181.

or something like it, is more judicious. Massachusetts. —Commonwealth v. Grif-

1 Crim. Proced. I. § 414. fin, 21 Pick. 523 ;
Commonwealth v. Fuller,

2 Archb. Crim. PI. & Ev. 19th ed. 814

;

supra; Commonwealth v. Stearns, 10 Met.

2 Chit. Crim. Law, 114; Reg. v. Page, 256.
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pattern, die, puncheon, engine, press, or other tool or instrument,

adapted and designed for coining or making any counterfeit coin,

in the similitude of any gold or silver coin current by law or

usage in this State, with intent to use or employ the same, or to

cause or permit the same to be used, in coining or making any

such false and counterfeit coin as aforesaid," the allegations

may be, —
That A, &c. on, &c. at, &c. did [feloniously ^ and] knowingly have in

his possession a mould, a pattern, a die, a puncheon, a tool, and an instru-

ment, severally and collectively adapted and designed^ for coining and
making one side of a counterfeit coin in the similitude of one side of the

silver coin of the coinage of the United States of America, current by law

and usage in this State, called a half-dollar,' to wit, the side whereon is the

figure of an eagle, with the inscription " United States of America," * with

intent to use and employ the same mould, pattern, die, puncheon, tool, and

instrument, and cause and permit the same to be used and employed, in

coining and making such false and counterfeit coin as aforesaid; against

the peace, &c.°

§ 343. Attempt —(Coin not Current). —In England, by 37 Geo.

3, c. 126, § 2, it was declared punishable to " make, coin, or

counterfeit any kind of coin not the proper coin of this realm

nor permitted to be current within the same, but resembling or

made with intent to resemble, or look like, any gold or silver

coin of any foreign prince, state, or country, or to pass as such

foreign coin." Whereupon, by force of the common law, it

became what with us would be termed an indictable attempt,

1 To be inserted where the offence is should think the simple expression "the
felony. reverse side " alone adequate.

^ In the indictment before me the words ^ Commonwealth ti. Kent, 6 Met. 221.

hefe are "a certain mould, pattern, die, For other forms, see 2 Chit. Crim. Law,
puncheon, tool, and instrument." There 108, 110; Arclib. Crim. PI. & Ev. 19th ed.

is some difference in the meaning of these 819, 820; Rex v. Moore, 1 Moody, 122;
several names of the thing, and this form Reg. v. Harvey, 11 Cox C. C. 662.

of the allegation might not unfairly be held Arkansas. —Bell v. The State, 5 Eng.
to require that it appear in the proofs to 536.

be all six. The changed language in the Illinois. —Miller v. People, 2 Scam.
text is introduced to obviate the objection. 233.

Crim. Proced. I. § 586-588. Massachusetts. —Commonwealth o.

8 R. S. of U. S. § 3513. Morse, 2 Mass. 128.
* lb. § 3517. I doubt the necessity of North Carolina.— The State v. Collins,

designating the side. But, assuming it to 3 Hawks, 191.

be necessary, surely no more can be requii-ed Texas. —Long k. The State, 10 Texas
than clearly to indicate which of the two Ap. 186.

sides, where the devices for each are defined Virginia. —Commonwealth c . Scott, 1

by public law, is meant. In this view, I Eob. Va. 695.
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though the English judges gave it another name,^ to prepare im-

plements for such counterfeiting. And a count in the fol-

lowing form, in more words than are strictly necessary, was
sustained :

—
That A, &c. on, &c. at, &c. unlawfully, knowingly, and without any

lawful authority or excuse, made [and caused to be made^], cut, and en-

giaved, two certain dies upon one of which there was then and there made
and impressed the figure, stamp, and apparent resemblance of one of the

sides, to wit, the obverse side, of a certain silver coin, not the proper coin of

this realm, nor permitted to be current within the same, called a half-dollar,

being a silver coin of a certain foreign country, to wit, Peru [in South
America, in parts beyond the seas °]. and in and upon the other of which

said dies there was then and there made and impressed the figure, stamp,

and apparent resemblance of the other side, to wit, the reverse side, of the

said silver coin of the said foreign state, with intent in so doing to use the

said dies, and by means of the said dies so made as aforesaid feloniously

and contrary to the form of the statute in such case made and provided to

make, coin, and counterfeit divers pieces of coin not being the proper coin of

this realm nor permitted to be current within the same, but resembling and
looking like, and intending to resemble and look like, the said silver coin

called a half-dollar of the said foreign country [and so the jurors aforesaid

upon their oath aforesaid do say that the said A, in manner and form afore-

said, unlawfully did attempt feloniously to make, coin, and counterfeit cer-

tain coin, not the proper coin of this realm, nor permitted to be current

within the same, but resembling silver coin of the said foreign country, to

wit, Peru aforesaid *] ; against the peace, &c.'

§ 344. Other Forms —might be given ; but it is believed that

the foregoing admit of such ready adaptation tO differing statu-

tory terms as to furnish ample guides for every emergency.^

1 Crim. Law, I. § 435, 723 et seq. ' Reg. v. Roberts, Dears. 539, 7 Cox
2 Needless. Ante, § 139, note. C. C. 39.

3 Obviously not necessary. ^ For uttering a medal resembling a

* I can see no occasion for the matter half-soYereign in size, figure, and color, but

within these brackets, except possibly where of less value, Reg. v. Robinson, Leigh & C.

the indictment is on a statute the terms of 604, 10 Cox C. C. 107. Selling counterfeit

which have not been sufficiently employed coin, Leonard v. The State, 29 Ohio State,

in the other allegations, within the illustra- 408.

tion in Crim. Proced. 11. § 548-550.
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CHAPTERXXVI.

CRtTELTY TO ANIMALS.^

§ 345. What for this Chapter. —Cruelty to animals is, in Eng-

land and most of our States, punishable under statutes so nearly

identical that forms drawn after the common-law rules for use in

one State will be nearly as serviceable in every other. In 1878,

the " Massachusetts Society for the Prevention of Cruelty to

Animals " issued, in a pamphlet, " Forms for Complaints " under

the Massachusetts statute, and gave them wide circulation. Not
many of them have been before the highest court ; but, through-

out the State, they have been in constant use in the lower tri-

bunals, and no judicial person has pronounced any of them ill.

Thus they have acquired an indorsement which, though not au-

thority, approaches toward it. They are characterized by the

brevity and absence of verbiage recommended in tlie present vol-

ume. This chapter, therefore, will consist of these forms, more
or less modified in the expression, and such other forms as the

books enable the author to furnish, accompanied by explanations

and the needful references.

§ 346. Overdriving. —Under a statute making punishable one
who " overdrives any animal" the allegations may be,

—

That A, &c. on, &c. at, &c. did cruelly overdrive a certain horse ^ on
which he was riding [^or harnessed to a sleigh wherein he was riding],

whereby the said horse was subjected to unreasonable and needless suffer-

ing ; against the peace, &c.'

1 Por the direct discussion of this of- judicially knows that a horse is an animal,
fence, with the pleading, practice, and evi- Crim. Proced. I. § 568-570

; Stat. Crimes,
dence, see Stat. Crimes, § 1099-1122. §426,440. The name of the owner need
Incidental, Crim. Law, I. § 594-597 a

;

not be given. Stat. Crimes, § 1120; nor,
Crim. Proced. I. § 356, 629. as the value is immaterial to the punish-

2 It would not do to use merely the stat> ment to be inflicted, need it be alleged,
utory word " animal," being too indefinite

;

Crim. Proced. I. § 567; Stat. Crimes,
nor is it necessary to say "a certain ani- § 427, 444, 445.

mal, to wit, a horse," because the court ' Stat. Crimes, § 1118. In the coUec-
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CHAP. XXVI.] CRUELTY TO ANIMALS. §348

§ 347. Overloading. —Under a statute to punish one who
" overloads any animal," the averments may be, —

That A, &c. on, «&c. at, &c. having the charge and custody of a certain

vehicle, to wit, a wagon, and of two ^ horses ^ harnessed thereto, did then

and there cruelly overload said horses, by then and there placing upon said

wagon a large number of boxes, barrels, and articles of merchandise too

heavy in weight for the strength of said horses, and urging and compelling

them to draw and attempt to draw said wagon while so overladen as afore-

said ; against the peace, &e.'

§ 348. Driving Overloaded Horse. —This offence differs little

from the last. The statutory words "drive, when overloaded,

any animal," may be covered thus, —
That A, &c. on, &c. at, &c. having the charge and custody of a certain

horse-car and of two horses harnessed and attached thereto, and the said

horses being then and there overloaded by the great weight of the said car

and of excessive numbers of passengers admitted to and remaining in it,

and by other things, all constituting a load too heavy for the strength of

said horses, did then and there cruelly drive them when so overloaded, by

then and there compelling them greatly to their suffering to draw the said

overladen car ; against the peace, &c.*

tion of "Forms" mentioned in the last

section, the allegation is simply " did cru-

elly overdfive a certain horse," and the

compiler deems this to be sufficient. There
is no authority to the contrary. The case

lies near the line dividing two classes,

and the majority of pleaders will probably

choose to be certainly safe. For the prin-

ciples, see Stat, primes, § 1115-1119, and
the places there referred to. And see Dar-

nell V. The State, 6 Texas Ap. 482.

1 Stat. Crimes, § 1121.

2 See ante, § 346, note.

5 As to how the allegations should be,

see Stat. Crimes, § 1117. This, with one

or two minor changes in mere words, is one

of the forms mentioned ante, § 345. The
New York statute is in similar terms, —
"shall overload, or procure to be over-

loaded, any living creature," —and it was
by Recorder Hackett in People v. Tinsdale,

10 Abb. Pr. N. s. 374, accepted-as good to

aver, —
That A, &o. being a conductor of a pas-

senger car on the Bleecker Street and Fulton

Ferry Eailroad of the city of NewYork, and

B, &c. being the driver of said passenger car

of said railroad, on, &c. at, &c. did unneces-
sarily overload and procure said passenger

car to be overloaded, then and there being

attached to said passenger car two living

creatures, to wit, two horses ; by means
whereof on a certain portion of the route of

the said railroad the horses so attached to

said passenger car were unable to draw said

passenger car, but were, by reason of the

premises aforesaid, overloaded, overdriven,

tortured, and tormented; against the peace,

&c.

This form may be rendered more cer-

tainly correct, and at the same time reduced,

thus, —
That A, &c. and B, &c. on, &c. at, &o. the

said A being the conductor and tlje said B
the driver on a certain passenger horse-car

there, drawn by two horses harnessed and at-

tached thereto, did then and there cruelly

overload said horses, by admitting into said

horse-car too great a weight of passengers

and other things for their strength, and re-

quiring them to their great and needless suf-

fering to draw and attempt to draw it so

overladen ; against the peace, &c.

* See ante, § 345, 347, and notes.
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§ 349. Torturing. —The indictment for torturing is constructed

on the same principles as that for overloading.^ Under the stat-

utory expression " tortures any animal," it may aver,

—

That A, &c. on, &c. at, &c. did cruelly ^ torture a certain cow ° by then

and there cruelly beating, bruising, wounding, and mutilating the said

cow ' [or, a certain cat, by then and there hanging the said cat in the air

by a string fastened around its neck ; or, a certain rat, by then and there

pouring over and upon its body an inflammable substance, setting fire there-

to, and so cruelly and wantonly burning the said rat] ; against the peace,

&C.5

§ 350. Cruel Beating. —The offence of cruel beating requires

no such expansion of the allegation as torturing.^ Under the

statutory words " cruelly beats any animal," it may be, —
That A, &c. on, &c. at, &c. did cruelly beat a certain horse ;

' against

the peace, &c.'

§ 351. Mutilating. —The idea of mutilating is more complex

than that of beating ; and, unlike beating, the act admits of many
forms. Hence, though probably the question has not been ju-

dicially determined, it is assumed that the indictment must set

out the special manner of the mutilation.^ Where the statutory

words are " cruelly beats, mutilates, or cruelly kills any animal,"

it being necessary to interpret them before drawing the indict-

ment thereouji" ^g a,re confronted by the question whether " cru-

elly" qualifies "mutilates" the same as "beats" and "kills."

Considerably to shorten a dog's tail is to mutilate the animal ; so

that, if "cruelly" in the statute does not qualify "mutilates,"

the shortening is certainl}' within its penalties ; otherwise it is

so only if such mutilation is deemed " cruel." In this case, con-

trary to what is commonwhen a doubt about the interpretation

1 Stat. Crimes, § 1116, 1117. 8 Ante, § 346, note.

^ I insert this word "cruelly" here, * Commonwealth ^.Whitman, 11 8 Mass.
though it is not in the statute, and though 458.

I do not deem it necessary. No indictment ^ Ante, § 345.

is drawn in ahsolutely the fewest words the ^ Stat. Crimes, § 1115, 1116.

pleader thinks will pass. The statutes con- ' Ante, § 346, note,

templated in this chapter are all construed 8 Commonwealth v. McClellan, 101
with a view to protecting the animal from Mass. 34 ; Commonwealth v. Lufkin, 7
cruelty, —there might be, for example, a, Allen, 579.

torturing which would not be cruel because 9 gtat. Crimes, § 1U5-1119.
necessary or otherwise justifiable, —and so WAnte, § 32.

it seems to be appropriate in averment to

say " cruelly torture," &o.
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presents itself, we can so frame the allegations without resorting

to a second count as to leave the question for the final adjudica-

tion of the court.i They may be, —
That A, &c. on, &c. at, &c. did cruelly mutilate a certain dog,^ by then

and there cutting oflf a large piece, to wit, a j)iece six inches in length, of

the tail of the said dog ; against the peace, &c.'

§ 352. Wilful and Wanton Wounding. —What is a "wound"
we saw in another connection.* The idea is reasonably precise

and single ; so that the manner of the wounding, or the particu-

lars of the wound, need not be averred.^ Therefore a statute in

Texas having made it punishable "if any person shall wilfully

and wantonly kill, maim, wound, &c. any dumb animal," it was

adjudged adequate to say, —
That A, &c. on, &c. at, &c. unlawfully did wilfully and wantonly wound

a certain bull ; against the peace, &c.°

§ 353. Cruel Killing. —Under a statute to protect the owners

of animals from malicious mischief to them as property, to " kill
"

an animal presents a simple and not a double or complex idea,

and in averment the method of killing being immaterial need not

be stated.'' But under an enactment made to shield the animal

from needless suffering, " cruelly " to kill it involves a great

variety of methods, and the method of killing is that wherein the

offence consists ; consequently it must be stated in the indict-

ment.^ Where the statutory words are " cruelly kills any ani-

mal," the allegations may be, —
That A, &c. on, &c. at, &c. did cruelly kill a certain woodchuck,' by

then and there burning and roasting it to death [or, a certain dog, by then

and there wantonly and without justifiable cause throwing the said dog

from and out of a high window down to and upon the ground, thereby

so wounding and bruising the said dog that it was put into great pain

1 Consult again ante, § 32. & Ev. 19th ed. 720, 721. And see Eex v.

2 Ante, § 346, note. Owens, 1 Moody, 205 ; Reg. «. Bullock,

3 This is one of the " Forms " mentioned Law Rep. 1 C. C. 115.

ante, § 345. ° The State v. Brocker, 32 Texas, 611.

4' Stat. Crimes, § 314, and see § 216. ' Stat. Crimes, § 446.

6 Thus, under the statutory words {24 ' Stat. Crimes, § 1119.

& 25 Vict. c. 100, § 18), "shall unlawfully » Ante, § 346, note. If the pleader

and maliciously by any means whatsoever should doubt, as he will not be likely to,

wound, &c. any person," the common form whether the name woodchuck belongs to

of the averment is, that the defendant " un- the general English language or is local,

lawfully and maliciously did wound " him, he may say " a certain animal then and

not specifying further. Archb. Crim. PI. there called a woodchuck."
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and torment for fifteen minutes and more, continuing therein until afterward

it did then and there of the said cruel wounds and bruises die ; or, a cer-

tain rat, by then and there pouring over and upon its body an inflammable

substance, setting the said inflammable substance on fire, and thereby caus-

ing it in great and needless pain and suffering then and there to die] ;

against the peace, &C.''

§ 354. Depriving of Necessary Sustenance. —Under the statu-

tory words " deprives of necessary sustenance any animal " the

allegations may be, —
That A, &c. on, &c. [as at ante, § 80, or with the continuando as at

ante, § 83, either method being permissible], at, &c. having the care and
custody of a certain horse,^ under the duty to provide the said horse with

necessary sustenance, did then and [during the whole time aforesaid ^] there

cruelly deprive the said horse of necessary sustenance ; against the peace,

&c.

§ 355. Inflicting Unnecessary Cruelty. —Upon a statute pun-

ishing one who, " having the charge or custody of any animal,

either as owner or otherwise, inflicts unnecessary cruelty upon
the same," the allegations may be, for example, —

That A, &c. on, &c. at, &c. having the charge and custody of a certain

calf, did then and there inflict unnecessary cruelty upon the same, by lay-

ing it upon its side, and cruelly placing and piling upon it the bodies of

three other calves, whose weight did then and there and thereby press

upon, crush, and torture the said calf so laid upon its side beneath said

other calves as aforesaid [or, a certain cow, did then and there inflict un-

necessary cruelty thereon, by then and there fastening the said cow to a

wagon drawn by a horse, and driving the same, with the said cow so

fastened to said wagon, at a furious rate of speed, faster than the said cow
was able to travel, thereby cruelly dragging the said cow in great pain and
suffering after said wagon] ; against the peace, &c.*

§ 356. Not providing Proper Shelter. —Under a statute to pun-
ish one who, " having the charge or custody of any animal, either

as owner or otherwise, unnecessarily fails to provide the same
with proper food, drink, shelter, or protection from the weather,"

it is good in averment to say, —

1 Ante, § 345. In Collier «. The State, ' To be inserted only if the continuando
4 Texas Ap. 12, where the indictment is is used. And probably it is not even then
otherwise constructed, the terms and pur- necessary. Ante, § 84.

poses of the statute avo different. * See ante, § 345, 346, note.
2 Ante, § 346, note.
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That A, &c. OS, &c. [without the continuando, as at ante, § 80, or with

it, as at ante, § 83, either being permissible], at, &c. having the charge and

custody of a certain horse,^ under the duty to provide the said horse with

proper shelter and protection from the weather,^ did then and [during the

whole time aforesaid '] there unnecessarily and cruelly fail to provide the

said horse with proper shelter and protection from the weather ; against

the peace, &c.

§ 357. Driving when Unfit for Labor. —A statute making pun-

ishable " every owner, possessor, or person having the charge or

custody of any animal, who cruelly drives or works the same

when unfit for labor, or cruelly abandons the same," is sufficiently

covered as to the driving by, —
That A, &c. on, &c. at, &c. having the charge and custody of a certain

horse, which by reason of a recent sprain in the cords of one of its legs so

that any movement of said leg created great pain, and by reason of a sick-

ness the name whereof is to the jurors unknown, and, &c. [setting out as

many distinct and not repugnant causes as the pleader chooses^], was then

and there unfit for labor, did then and there cruelly drive said horse along

the public way for a long distance and time, thereby then and there inflict-

ing upon the said horse great and cruel pain and suffering ; against the

peace, &c.

§ 358. Abandoning. —The allegations, upon the statutory

words given in the last section, for abandoning an animal, may
be,

—

That A, &c. on, &c. at, &c. having the charge and custody of a certain

horse, which, by reason that one of its legs was broken, was in great pain

and suffering, unable to move about, and incapable of supplying itself with

food, and so in great need of being relieved and cared for by the hand of

man, did then and there cruelly abandon the said horse so in pain, suffer-

ing, and want, without relieving or caring for the same ; against the

peace, &c.

§ 859. Cruelly Transporting. —Adding, to the statutory words

now in contemplation,^ " or who carries the same, or causes the

1 Ante, § 346, note. Hence interpretation puts into the present

^ The reader perceives that the statute statute the clause here introduced into the

is silent as to this duty. But it is a part indictment. And an indictment is always

of the common law, that, for a neglect to to be drawn, not on the verbal, but on the

be punishable, it must be accompanied by interpreted statute. Ante, § 32 and the

a duty. Crim. Law, I. § 314, 433, 557, plates there referred to.

883, 884 ; II. § 667 ; Crim. Proced. II. ' See ante, § 354, note.

§ 538, 538 a. And statutes are construed * Within the principles stated ante,

in harmony with the common law, and § 19-21.

as contracted and expanded in meaning by * Ante, § 357.

it. Stat. Crimes, § 88, 119, 123, 134-144.
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same to be carried, in or upon any vehicle or otherwise, in an

unnecessarily cruel or inhuman manner," we have those whereon
is drawn the following form :

—
That A, &c. on, &c. at, &c. having the charge and custody of a certain

sheep, did then and there carry the said sheep in an unnecessarily cruel

and inhuman manner, in and upon a vehicle [or wagon, &c.] by him driven

and under his control, by then and there, &c. [saying how the animal was

carried] ; against the peace, &c.

§ 360. Suffering Cruelty to be inflicted. —Again, adding to the

statutory words now in contemplation,^ " or knowingly and wil-

fully authorizes or permits the same to be subjected to unneces-

sary torture, suffering, or cruelty of any kind," we have those on
which the following form is constructed :

—
That A, &c. on, &c. at, &c. having the charge and custody of a certain

dog,^ did then and there knowingly and wilfully authorize and permit

the said dog to be subjected to unnecessary torture, suffering, and cru-

elty, by then and there knowingly and wilfully permitting it to be bit-

ten, mangled, and cruelly tortured by a certain other dog ; against the

peace, &c.'

§ 361. Cock-fighting as Cruelty. —Under some or all of the stat-

utory words " cruelly beat, ill-treat, overdrive, abuse, or tor-

ture," * is included cock-fighting.^ It is deemed to be good in

allegation to say,

—

That A, &c. on, &c. at, &c. did cruelly beat, abuse, ill-treat, and tor-

ture two certain cocks,^ by then and there wilfully and cruelly setting

on, provoking, inciting, and causing each to fight the other in a bar-

barous and unlawful cruel sport called a cock-fight, whereby each of

said cocks was cruelly torn, mangled, and maltreated ; against the peace,

&c.'

§ 362. Other Forms. —These forms might be further ex-

tended ;
^ but it is believed that, without more, the pleader will

1 Ante, § 357, 359. 7 I do not deem the form in Budge v.

^ Ante, § 346, note. Parsons, supra, one which ought practi-
» Commonwealth v. Thornton, 113 cally to be followed, not deeming it neces-

Mass. 457. sary to say whether or not it is sufBcient
* 12 & 13 Vict c. 92, § 2. in law. For a form for assisting in a.

' Stat. Crimes, § 1110; Budge i>. Par- game of cock-fighting, see Moriey w. Green-
sons, 3 B. & S. 382. halgh, 3 B. & S. 374.

8 Compare with ante, § 222. And see ^ Shooting Pigeons. —See, for a form
ante, § 346, note. " Cock " is the word for this, The State v. Bogardus, 4 Misso.
in Budge v. Parsons, supra. I presume Ap. 215.

"rooster" would be equally well.
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find in them and the accompanying explanations a sufficient

guide for all emergencies.

For DEAD BODIES, see Sepultbeb.
DEFILEMENT OF WOMEN,see Conspikaot —Rape —SBDtrcTiON and

Abduction, &c.

DISOBEYING ORDER, see ante, § 322, 323.

DISORDERLYHOUSE, see Nuisance.
DISSUADING "WITNESS, see ante, § 328.
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CHAPTERXXVII.

DISTUEBING MEETINGS.*

§ 363. In General. —The offence of disturbing meetings with

the allegations for it, under the common law and the various

statutes, is of pretty wide range ; the considerations relating to

which are the special nature of the meeting, the sort of disturb-

ance resorted to, and, where it is statutory, the terms of the par-

ticular statute. As to the indictment, what is special to this

offence is that, —
§ 364. Alleging Disturbance. —The particular disturbance must,

in principle, and by the general practice, be set out, instead of

the mere averment that the defendant disturbed the meeting

;

though there is much not well considered authority to the effect

that the latter alone will suffice.^ But if, for example, it was by

words spoken, they need not be given as in oral blasphemy ,'^ some
forms of contempt of court,* and other offences the gist whereof

consists of the special words ; for, whether the disturbance was
by words or acts, they need only be characterized in the way of

general description.^

§ 365. Formula for Indictment. —The following formula, sub-

ject to be varied, when on a statute, to conform to the particular

statutory terms, indicates how the indictment may be :
—

That A, &c. [ante, § 74-77], on, &c. at,^ &c. [ante, § 80. If the day of

the week is material, as, for example, that it was Sunday, lay the time as

^ For the direct expositions of this of- Hinson, 31 Ark. 638 ; Bush v. The State, 5

fence, with the pleading, practice, and evi- Texas Ap. 64 ; Richardson v. The State,

dence, see Crim. Law, I. § 542 ; II. § 301- 5 Texas Ap. 470 ; Kidder v. The State, 58
310 a; Crim. Proced. II. § 284-301. Inci- Ind. 68; The State c. Stubblefield, 32
dental, Crim. Law, II. § 249 ; Crim. Pro- Misso. 663 ; Cockreham o. The State, 7

ced.X.§ 374, 441,484; Stat. Crimes, § 211. Humph. 11; United States v. Brooks, 4
2 Crim. Proced. II. § 285, 287, 289, 290. Craneh C. C. 427 ; The State -•. Swink,
8 Ante, § 242-244. 4 Dev. & Bat. 358 ; The State v. Jasper,
* Ante, § 326. 4 Dev. 323.
' Crim. Proced. ut snp. ; The State v. » Crim. Proced. II. § 286 a.
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in ante, § 85], did wilfully interrupt and disturb ^ [or, follow the statutory-

expression ^] a congregation of people there lawfully and peaceably assem-

bled for, &c. [setting out enough to show that the meeting is one the dis-

turbance of which is indictable. For various forms for this see Crim.

Proced. II. § 28G], by then and there, &c. [saying what the disturbance

was.^ The pleader may here set down, in the one count, whatever he

chooses to present to the jury, and the indictment will be sustained by

proof of enough to constitute an offence *] ; against the peace, &c.^

§ 366. Common-law Form —(Disturbing Religious Worship).

—

The books do not contain any form for this offence at common
law so neatly constructed, or become so venerable by age and
use, as to render important its preservation in exact words. But,

removing minor blemishes, we have such as, —
That A, &c. on, &c. [being Sunday ^] , at, &c. did, in the parish church

there [while the people of the said parish and others were therein assem-

bled for divine service'], and during the celebration thereof, unlawfully

and unjustly take and remove the bench of one X from its ancient and

proper place, and also * did then and there unlawfully, unjustly, and irrev-

1 The expression here varies greatly in

the precedents, and the pleader has a wide
choice.

2 Crim. Proced. II. § 296.

8 Ante, § 364.

4 Crim. Proced. II. § 295 ; ante, § 19-21.

5 For forms see Archb. Crim. PI. & Ev.

19th ed. 998; 2 Chit. Crim. Law, 21-34;

4 lb. 3 ; Eex v. 'Wilson, 4 Went. PI. 362

;

Eex V. Parry, Trem. P. C. 239 ; Eex v.

Hube, 5 T. E. 542.

Alabama. —Smith v The State, 63 Ala.

55.

Arkansas. —The State v. Horn, 19 Arlc.

578 ; The State v. Hinson, 31 Arlc. 638.

Connecticut. —The State v. Gager, 26
Conn. 607, 28 Conn. 232.

Georgia. —Hicks v. The State, 60 Ga.
464.

Indiana. —The State v. Zimmerman, 53

Ind. 360 ; Kidder v. The State, 58 Ind. 68

;

Smith «. The State, 71 Ind. 250; Cooper
V. The State, 75 Ind. 62.

Massachusetts. —Commonwealth v. Sy-
monds, 2 Mass. 163 ; Commonwealth v.

Hoxey, 16 Mass. 385 ; Commonwealth v.

Bearse, 132 Mass. 542.

Missouri. —The State v. Bankhead, 25

Misso. 558 ; The State u. Stubblefield, 32
Misso. 563; The State v. Schieneman, 64

Misso. 386.

13

New York. —People v. Degey, 2

Wheeler Crim. Cas. 135 ; People u. Crow-
ley, 23 Hun, 412.

North Carolina. —The State v. Jasper,

4 Dev. 323 ; The State v. Swink, 4 Dev.
& Bat. 358 ; The State v. Fisher, 3 Ire.

Ill ; The State v. Bryson, 82 N. C. 576.

Pennsylvania. —Campbell v. Common-
wealth, 9 Smith, Pa. 266.

Rhode Island. —The State u. Eead, 12
K. I. 135.

Tennessee. —Cockreham v. The State, 7

Humph. 11.

Texas. —Loekett v. The State, 40
Texas, 4 ; Bush u. The State, 5 Texas
Ap. 64 ; Eichardson v. The State, 5 Texas
Ap. 470 ; Copping v. The State, 7 Texas
Ap. 61.

Virginia. —Commonwealth v. Daniels,

2 Va. Cas. 402.

United States. —District of Columbia.

United States v. Brooks, 4 Cranch C. C. 427.

6 In the form before me, but I presume

not necessary.

' Not in the form before me. In the

absence of this it appears only inferentially

that there was a meeting ; hardly, in rea-

son, sufficient.

8 This is an instance of charging more
than one act' of disturbance as explained

ante, § 365.
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erently disturb and hinder one Y, then being curate of the said parish

church, and in the execution of his office, and in the reading of divine ser-

vice ' [or, as the expression has been altered in some American cases, in

the Ebenezer Baptist Church there, during the celebration of divine ser-

vice, unlawfully, unjustly, and irreverently did disturb and hinder one Y,
then being the minister officiating in the said church, and then being in the

discharge therein of his sacred functions and in the performance of divine

service] ;
^ against the peace, &c.

§ 367. Another. —Or, under other facts, the allegations at

common law may be, —
That A, &c. on, &c. [being, &c. as at ante, § 85, or not, as the fact is

and the pleader chooses], at, &c. did unlawfully, maliciously, and irrever-

ently hinder and disturb a congregation of people lawfully assembled in a

building called the Mmeeting-house [or church ; or in the dwelling-house

of one N], for the purpose of, and then and there engaged in, public divine

worship [and prayer to Almighty God] ; by then and there loudly talking

and profanely cursing and swearing, and thereby and otherwise then and

there making a great noise in and near the said meeting-house, and in the

hearing of the people therein assembled and worshipping as aforesaid [or,

by then and there making divers ridiculous and indecent actions and grim-

aces, talking and laughing in a loud voice, and otherwise misbehaving

himself during the performance of such divine service] ; against the peace,

&c.»

§ 368. Secular Meeting at CommonLaw.* —The allegation will

vary with the nature of the meeting, and the laws under which
it is held. It may, for example, be, —

That on, &c. at, &c. a meeting of the School Committee of the town of,

&c. [or otherwise stating what the meeting was, according to the law and
fact], having been duly summoned and called, was lawfully held ; and then

and there, while the said meeting was duly engaged in the transaction of

the business for which it was so summoned and called [or otherwise], A,
&c. and B, &c. came into the presence thereof, and wilfully and unlawfully,

by loud noises, profane swearing, indecent talking and actions, and ludi-

' 2 Chit. Crim. Law, 21 ; Rex v. Parry, the public worship of God, and of the due
Trem. P. C. 239. observation of the Lord's day," and the con-

^ People V. Degey, 2 Wheeler Crim. elusion that his conduct was " to the great

Cas. 135; People v. Crowley, 23 Hun, disturbance and insult of the orderly people
412. there, and on the said other days and times,

' United States v. Brooks, 4 Cranch then and there assembled," and similar

C. C. 427 ; The State v. Jasper, 4 Dev. averments in the other cases, are needless.

323 ; The State o. Swink, 4 Dev. & Bat. Ante, § 46, 48.

358. The allegation, as in The State v. * As to what meetings, see Crim. Law,
Jasper, that the defendant was " a person I. § 542.

regardless of the duties and solemnities of
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crous grimaces, hindered, disturbed, obstructed, and interrupted it in the

transaction of its lawful business as aforesaid ; against the peace, &c.^

§ 369. Under Statutes —(English Form). —Generally, for this

offence, the indictment on a statute differs from that on the com-
mon law only in embracing the special statutory terms. And it

is explained in " Criminal Procedure." ^ Thus, in England, the

Toleration Act, after providing for the registration of places

wherein Dissenters may lawfully worship, declares punishable

any one who " shall wilfully and maliciously or contemptuously

disquiet or disturb any meeting, assembly, or congregation of

persons assembled for religious worship, permitted or authorized

by this act, or any former act or acts of Parliament ; or shall in

any way disturb, molest, or misuse any preacher, teacher, or per-

son officiating at such meeting, assembly, or congregation ; or

any person or persons there assembled."^ And a form of in-

dictment in common use, after setting out the registration of

the place, —as, for example, " a certain house situate at, &c.

therein to assemble and meet for religious worship," —pro-

ceeds, —
That afterward, on, &c. a congregation of Protestants, dissenting from

the Church of England, of which the said X was then the teacher and

preacher, were assembled for the public worship and service of Almighty

God in the house aforesaid, so certified, registered, and recorded as aforesaid

;

and that A, &c. B, &c. and C, &c. then,* whilst the said congregation

were so assembled as aforesaid, and during divine service, at, &c. afore-

said, unlawfully, willingly, and of purpose, maliciously and contemptuously

did come into the said congregation, during divine service as aforesaid, and

did then and there willingly, and of purpose, maliciously and contemptu-

ously disquiet and disturb the said congregation by then and there talking,

cursing, and swearing, with a loud voice, and also by talking with a loud

voice to the said X, he the said X then and there being in the pulpit [the

doors of the said meeting-house and place where the said congregation

were so assembled as aforesaid not being then locked, barred, or bolted '] ;

against the peace, &c.°

1 In Campbell v. Commonwealth, 9 « 52 Geo. 3, c. 155, § 12.

Smith, Pa. 266, is the form of an indict- * Assuming that only one day has been

ment held good, but in principle of doubt- alleged, as see ante, § 328 and note,

ful suflScioncy, for disturbing a meeting of ^ An allegation like this could be re-

school directors. In Commomvealth v. quired only to cover an exception in the

Hoxey, 16 Mass. 385, the indictment, which statute.

was held good, was for disturbing a town ^ Archb. Crim. PI. & Ev. 10th ed. 667,

meeting for the election of town officers. 19th ed. 998.

2 Crim. Proced. II. § 289-300.
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§ 370. Simpler Form. —Under the less complicated statutory

words " shall interrupt a congregation assembled for the purpose

of worshipping the Deity," it has been adjudged good simply to

say,—

That A, &c. on, &c. at, &c. did [unlawfully, contemptuously, and of

purpose ^] interrupt a congregation of Methodists, then and there assem-

bled for the purpose of worshipping the Deity, by then and there talk-

ing and swearing with a loud voice ; against the peace, &c.^

§ 371. Other like Forms —may readily be drawn upon the

statutes as required, it being deemed that further specimens

would be superfluous.^

§ 372. Trading, &c. near Camp-meeting. —We have a few stat-

utes against interrupting camp-meetings by trading and other

things not harmonious with their objects, in the vicinity of the

places where they are held ; but the indictment for the offence

is easily constructed, and no form for it need here be given.*

' Probably not necessary, not being in 31 Ark. 638 ; Richardson v. The State, 5

the statute. Texas Ap. 470 ; Bush u. The State, 5
^ Cockreham v. The State, 7 Humph. Texas Ap. 64 ; and other cases cited ante,

n. § 365.

* And see the forms in Kidder v. The * See forms in Commonwealth u.Bearse,

State, 58 Ind. 68; The State v. Stubble- 132 Mass. 542; The State i;. Read, 12 K. I.

field, 32 Misso. 563 ; The State v. Hinson, 135.

For DOG, see ante, § 177.

DOMESTICANIMALS, see Animals.
DOUBLEOFFENCES, see ante, § 91 et seq.

DOUBLEVOTING, see Election Offences.
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CHAPTERXXVIII.

DRUNKENNESS.^

§ 373. Common-law Nuisance. —A form of the indictment for

the common-law nuisance of public drunkenness is given in

" Statutory Crimes." '^ The dimensions of the offence are a little

uncertain, and in a majority of our States any form of the indict-

ment could be deemed only experimental.

§ 874. CommonDrunkard. —Under a statute making it a mis-

demeanor to be a " common drunkard," the allegations may
be, —

That A, &c. [ante, § 74-77] on, &c. at, &c. [without the continuando, as

at ante, § 80, or with it, as at ante, § 83, at the election of the pleader '],

was a common drunkard [having been on divers days and times within the

six months then last past, at, &c. aforesaid, drunk and intoxicated by the

voluntary and excessive use of spirituous and intoxicating liquors ;
^ or,

having been, at, &c. aforesaid, on three several days and times within six

months next preceding the said day, intoxicated under such circumstances

as to amount to a violation of decency ^] ; against the peace, &c. [ante,

§ 66-69].°

§ 375. Drunk in Public Place. —To be drunk in a pubhc place

is a misdemeanor under some of our statutes ; as, in Indiana,

1 For the direct expositions of this of- * Commonwealth v. Boon, 2 Gray, 74.

fence, with the pleading, practice, and * The State n. Kelly, 12 R. I. 535.

evidence, see Stat. Crimes, § 967-982. In- None of this matter in brackets is probably

cidental, Crim. Law, I. § 399, 1113-1117; necessary, unless the statute contains more

Crim. Proced. I. § 869; Stat. Crimes, than the words " commondrunkard." Stat.

§ 796, 1064 et seq. These references do Crimes, § 977, 978. If it is necessary, the

not include the many places in which form should perhaps be more carefully con-

drunkenness as an excuse for crime is con- sidered. I have slightly amended both

sidered. of these forms as extracted from the cases

2 Stat. Climes, § 974. And see form in cited, but if I deemed them essential I

The State v. Deberry, 5 Ire. 371. should attempt still further improvement.
^ Stat. Crimes, § 979 ; The State v. ^ For forms, see the cases before cited

Kelly, 12 R. I. 535. And see the explana- to this section; Commonwealth v. Whit-

tions in Crim. Proced. I. § 392, 397, 402 ney, 5 Gray, 85 ; Commonwealth v. Foley,

and note. 99 Mass. 499.
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where the words are " any person of sound mind found in any
public place in a state of intoxication." The allegation may
be,

—

That A, &c. on, &c. at, &c. was found ' in a public street, highway, and
sidewalk there, in a state of intoxication ; against the peace, &c?

§ 376. Being Drunk. —Under a statute making punishable any
one who " is guilty of drunkenness by the voluntary use of in-

toxicating liquor," ^ it has been adjudged adequate simply to

cover its terms by saying that, at a time and place specified, the

defendant was, " with force and arms,* guilty of the crime of

drunkenness by the voluntary use of intoxicating liquor," —a

form, said the court, " not to be commended." ® The better

allegation is,

—

That A, &e. on, &c. at, &c. was, by the voluntary use of intoxicating

liquor, drunk to the degree of drunkenness ; against the peace, &c.°

1 " Fonnd " is necessary under a statute Stat. Crimes, § 903 ; ante, § 346 and note,

in these terms. Stat. Crimes, § 980. For a form under the Vermont statute, see

2 The State v. Waggoner, 52 Ind. 481, The State v. Deavitt, 47 Vt. 287.

482 ; The State v. Moriarty, 74 Ind. 103

;

^ Mass. Pub. Stats, c. 207, § 26.

Stat. Crimes, § 975. The indictment being * Needless. Ante, § 43.

required to set out only prima facie guilt, ^ Commonwealth v. Miller, 8 Gray,
and the /Jn'mayacte presumption being that 484; Commonwealth c. McNamara, 116

the defendant was sane, the allegations need Mass. 340.

not cover the statutory words " of sound ^ For forms, see the cases last above
mind." Crira. Proced. II. § 669. Like- cited ; also The State v. Bromley, 25 Conn.
wise a "public street, highway, and side- 6; The State v. Smith, 3 Heisk. 465, 466;
walk" being, as of law, a "public place" The State v. First, 82 Ind. 81. Drunken-
(Stat. Crimes, § 298), the indictment need ness in Office (as to which see Stat. Crimes,

not aver that such place was public; nor § 969). —Shanks v. The State, 51 Missis.

would it suffice to say simply that the of- 464, 467 (not good) ; Stat. Crimes, § 976,

fence was committed in " a public place." and see cases in lb. § 969.
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CHAPTERXXIX.

DUELLING.^

§ 377. Elsewhere —Here. —Duelling being, when death fol-

lows, murder, the consideration of it in this aspect belongs to the

title " Homicide." We here contemplate it only as an attempt

to kill, or breach of the peace ; embracing challenges and the

like.2

§ 378. Challenging. —Though the challenge is in most cases in

writing it is, under the common law, optional with the pleader

to set it out by its words or not ; and it is the same of a verbal

challenge.^ The following is a familiar form for challenging at

common law :
—

That A, &c. [ante, § 74-77], [being a person of a turbulent and quarrel-

some temper and disposition, and contriving and intending, not only to vex,

injure, and disquiet one X, and do the said X some grievous bodily harm,

but also to provoke, instigate, and excite the said X to break the peace and

to fight a duel with and against him the said A ^], on, &c. at, &c. [ante, § 80],

wickedly, wilfully, and maliciously did write, send, and deliver [and cause

and procure to be written, sent, and delivered^] unto him the said X a cer-

tain letter and paper writing, containing a challenge to fight a duel with and
against him the said A, and which said letter and paper writing is as fol-

lows, that is to say, &c. [setting out the letter, with the innuendoes neces-

sary to explain its meaning, as in libel ; or, more simply, wickedly, wilfully,

and maliciously did provoke, instigate, excite, and challenge the said X to

fight a duel with and against him the said A]
; [to the great damage, scan-

dal, and disgrace of the said X, in contempt of, &c. and *] against the peace,

&c. [ante, § 66-69].'

1 For the direct expositions of this of- Rowan, 3 Dana, 395 ; Commonwealth v.

fence, with the pleading, practice, and evi- Hart, 6 J. J. Mar. 119 ; Brown v. Common-
dence, see Crim. Law, II. § 311-317 ; Crim. wealth, 2 Ya. Cas. 516.

Proced. II. § 302-311. Incidental, Crim. * Not necessary. Ante, § 45, 46.

Law, I. § 10 and note, 143, 540, 654; II. 5 Unnecessary. Ante, § 139 and note.

§ 5 ; Crim. Proced. I. § 61.
,

^ Unnecessary. Ante, § 48.

2 Crim. Law, II. § 311, 312. ' Archb. Crim. PI. & Ev. 10th ed. 604,

' Crim. Proced. II. § 305 ; The State v. 19th ed. 910. There is no need to multiply

Farrier, 1 Hawks, 487 ; Commonwealth v. counts. If the pleader is in doubt how the
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§ 379. Same on Statute. —Under a statute making punishable

one " who shall give, accept, or knowingly carry a challenge, in

Avriting or otherwise, to fight in single combat with any deadly

weapon, either in or out of the State, and be thereof convicted,"

the allegations may be, —
That A, &c. on, &c. at, &c. did give unlawfully and verbally a challenge

to one X to fight him the said A, in single combat, with a deadly weapon,

to wit, a pistol ; against the peace, &c.i

§ 380. Provoking One to challenge.^ —There is no single set of

words in which alone this offence can be charged. The allega-

tions at common law may be, for example, —
That A, &c. on, &c. at, &c. did wickedly and maliciously endeavor to

stir up, provoke, and excite one X to challenge the said A to fight with

him a duel ; by then and there writing and sending to the said X a letter

of the tenor [or effect *] following, that is to say, &c. [setting out the letter

with the innuendoes necessary to explain its meaning ; or, by uttering and
declaring in the presence and hearing of the said X the following words, —
you are a scoundrel and a liar, and I shall take care to let the world know
that you are so] ; with intent to instigate, excite, and provoke the said X
to challenge him the said A to fight a duel with and against him the said

A ;
* against the peace, &c.^

§ 381. Other Forms. —The foregoing forms cover, in sub-

stance, the derelictions within the present title. Should other

challenge was, or how it should be alleged, New Jersey. —The State v. Gibbons, 1

he can put all into one count, and at the Southard, 40.

trial rely on so much as he is able to prove, North Carolina. —The State v. Parrier,

within the principles explained ante, § 18- 1 Hawks, 487.

22. But he should say " did, &c. and, &c. South Carolina. —Cunningham o. The
and, &c." or by some other like words avoid State, 2 Speers, 246.

the appearance of charging two or more Virginia. —Brown v. Commonwealth, 2
offences. To put the allegations in the Va. Cas. 516.

way they stand in two or more counts i Ivey t). The State, 12 Ala. 276.

would render the one count double. Eor '^ Crim. Law, 11. § 312 ; Crim. Proced.
other forms for challenging, at common II. § 310.

law and on statutes, see 3 Chit. Crim. Law, ^ Crim. Proced. I. § 559, 560. In the

849-862; 4 Went. PI. 315, 317; 6 lb. 385; form in Chitty the words arc set out by
Rex V. Devonshire, Trem. P. C. 188; Rex their tenor. But this would seem not to

V. Philipps, 6 East, 464. be necessary. Ante, § 378 ; dim. Proced.
Alabama. —Ivey v. The State, 12 Ala. IL § 310.

276. < This clause is a sort of repetition of
Keniucli/. —Commonwealth v. Hart, 6 what has gone before, and its necessity is

J. J. Mar 119 ; Commonwealth v. Rowan, doubtful. I retain it because it is in each
3 Dana, 395. of the three precedents cited below.

Massachusetts. —Commonwealth u. ^ 3 Chit. Crim. Law, 861 ; Archb. Crim.
Boott, Thacher Crim. Cas. 390; Common- PI. & Ev. 10th ed. 605, 19th ed. 911 ; Rex
wealth V. Hooper, Thacher Crim. Cas. 400. v. Philipps, 6 East, 464.
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forms ^ be needed, they may be readily drawn in analogy to

those here given.

' The books furnish the following : For
carrying a challenge, 3 Chit. Crim. Law,
855. Accepting challenge, Commonwealth
i>. Eowan, 3 Dana, 395. Aiding and abet-

ting a duel, Commonwealth v. Dudley, 6

Leigh, 613. Feloniously shooting at one
in a duel. Keg. v. Douglas, Car. & M. 193.

Sending a challenge about money lost in

gaming, 3 Chit. Crim. Law, 862.

For EAVESDROPPING,see Nuisance.
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CHAPTERXXX.

ELECTION OFFENCES.'

§ 382, 383. Introduction.

384-388. Illegal Voting and Attempts thereat.

389-391. Offences by Election OiBcers.

392-394. Other Obstructions and Undue Influencing.

395-398. Betting on Elections.

399, 400. Practical Suggestions.

§ 382. Elsewhere. —Under the titles Bribery ,2 Liquor Selling,

Perjury, and some others, are forms of indictment for the several

offences as against elections. In this chapter, —
§ 383. How Chapter divided. —We shall consider the indict-

ment as to, I. Illegal Voting and Attempts thereat ; II. Offences

by Election Officers ; III. Other Obstructions and Undue Influ-

encing ; IV. Betting on Elections ; supplemented by, V. Prac-

tical Suggestions.

I. Illegal Voting and Attempts thereat.

§ 384. Formula. —The indictment which, when on a statute,

must be so shaped as to cover the statutory terms, may, if it does,

or if on the common law, aver, —
That on, &c. at, &c. [ante, § 80] there was an election \or meeting of

the electors, or town meeting, &c.] duly and in due form of law had and
held for the choice of, &c.' and that A, &c. [ante, § 74-77], did then and
there at said election \or meeting], &c. [setting out his offence] ; against

the peace, &c. [ante, § 66-69].*

1 For the direct elucidations of these of- ^ Ante, § 248, 249.

fences, with the pleading, practice, and 5 gtat. Crimes, § 832-834 ; ante, § 248,
evidence', see Stat. Crimes, § 802-843, 931- 249.

949. Collateral, Crim. Law, I. § 471, 686, * For forms see Reg. v. Bent, 1 Cox
821 ; Crim. Proced. I. § 627 j Stat. Crimes, C. C. 356, 1 Den. C. C. 157, 160, 2 Car. &
§ 205, 852, 872. K. 179; Eeg. u. Bowler, Car. & M. 559;
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§ 385. Double Voting. —None of the variously- worded prece-

dents in the books for double voting are constructed with much
neatness or skill. The following, which does not literally copy
any particular one, embraces what of all is needful, good either

on the common law ^ or on a statute the terms whereof it duly
covers :

—
That on, &c. at, &c. there was an election duly and in due form of law

had and held for the choice of, &c. ; and, at said election, A, &c. who was
then and there a voter entitled to cast one ballot bearing the several names
of the respective persons whom he wished chosen to the said several of-

fices, did nevertheless then and there surreptitiously and corruptly cast at

one time two such ballots \_or, having cast such ballot and retired, did then

and there corruptly return to the place of voting and surreptitiously cast

another such ballot], [or, going back further in the form, there being a
place for voting called the M precinct, and another called the N precinct,

A, &c. did then and there cast his vote in due form in the said Mprecinct,

and afterward did then and there corruptly and surreptitiously repair to

and so cast another vote in the said N precinct] ;
^ against the peace, &o.'

Beg. V. Vaile, 6 Cox C. C. 470 ; Eeg. v.

Hague, 9 Cox C. C. 412; Keg. v. Turner,

12 Cox 0. C. 313, 4 Eng. Rep. 561 ; Reg.
1^. Hogg, 25 U. C. Q. B. 66.

Alabama. —Nettles v. The State, 49 Ala.

35; Carter v. The State, 55 Ala. 181.

Connecticut. —The State v, Gorham, 11

Conn. 233.

Florida. —Humphreys v. The State, 17

Fla. 381, 383 ; Dennis v. The State, 17 Fla.

389, 390.

Indiana. —Quinn v. The State, 35 Ind.

485.

Maine. —The State v. Boyington, 56

Maine, 512 ; The State v. Symonds, 57

Maine, 148.

Massachusetts. —Commonwealth v. Sils-

bee, 9 Mass. 417 , Commonwealth v. Shaw,
7 Met. 52 ; Commonwealth v. Bradford, 9

Met. 268 ; Commonwealth v. Desmond, 122

Mass. 12.

Minnesota. —The State v. Welch, 21

Minn. 22 ; The State u. Davis, 22 Minn. 423.

New Hampshire. —The State v. Mar-
shall, 45 N. H. 281.

New Jersey. —The State v. Moore, 3

Dutcher, 105.

New York. —People v. Standish, 6 Par-

ker C. C. Ill ; Burns v. People, 5 Lans,

189.

Oregon. —The State v. Bruce, 5 Oregon,

68.

Rhode Island. —The State v. Fitzpat-

rick, 4 R. I. 269 ; The State v. Macomber,
7 R. I. 349.

1 As to the indictability of this offence

at common law, see Crim. Law, I. § 471.

In addition to the reason there given, the

court, in Commonwealth v. Silsbee, 9 Mass.

417, 418, observed: "There cannot be a
doubt that the offence described in the in-

dictment is a misdemeanor at the common
law. It is a general principle that, where
a statute gives a privilege and one wilfully

violates such privilege, the common law will

punish such violation. In town meetings

every qualified voter has equal rights, and
is entitled to give one vote for every oflScer

to be elected. The person who gives more
infringes and violates the rights of the

other voters, and for this offence the com-
mon law gives the indictment."

2 The indictment in Commonwealth v.

Silsbee, supra, concludes : "to the great

destruction of the freedom of elections, to

the great prejudice of the rights of the other

qualified voters in said town of Salem, to

the evil example of others in like case to

offend," &c. The court observes that this

" is proper for the case." Still it is need-

less. Ante, § 48.

8 Commonwealth v. Silsbee, supra ; The
State V. Welch, 21 Minn. 22 ; The State

V. Davis, 22 Minn. 423 ; Commonwealth v.
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§ 386. Voting when not Qualified. —The form may be, —
That on, &c. at, &c. [setting out the holding of the election and its pur-

pose as at ante, § 384, 385 '] ; and that A, &c. at said election, did then

and there, not being and knowing himself not to be then and there duly

qualified to vote thereat by reason that, &c. [setting out the want of quali-

fication;^ as, that he had not attained the age of twenty -one years; or,

that he was not then an inhabitant, &c.

;

' or, that he had made a bet then

depending on the result of said election], nevertheless wilfully and cor-

ruptly give in his vote for persons to serve in said offices, as though he

were and as pretending to be qualified ; against the peace, &c.*

§ 887. Falsely Personating. —There is some English and Cana-

dian authority apparently to the effect, that it is not an offence

at the common law falsely to personate a voter at a municipal

election and vote on his right.^ But this is plainly a voting with-

out being qualified. And there can be little doubt that it would
be deemed indictable at common law in the greater number of

our States.^ It is a criminal misdemeanor or felonj' under vari-

ous English and some American statutes.'^ The indictment will

vary with the statutory terms, and with the differing rules which
govern an election, and it is practically more voluminous in Eng-
land, whether necessarily so or not, than is required by the de-

cisions of our courts. The following is suggested, to be modified

for the occasion as the pleader will know how :
—

That on, &c. at, &c. [setting out the holding of the election and its

purpose as at ante, § 384, 385], one X was then and there a legal voter,

and his name was duly registered as such, and as such it then and there

stood on the voting lists. Whereupon A, &c. not being, and knowing himself

not to be, then and there a legal voter [feloniously], wickedly, maliciously,

Desmond, 122 Mass. 12; The State u. Gor- People u. Standish, 6 Parker C. C. Ill;
ham, 11 Conn. 233; The State u. Boying- The State v. Bruce, 5 Oregon, 68; The
ton, 56 Maine, 512. State v. Moore, 3 Dntcher, 105 ; Common-

1 And see Stat. Crimes, § 832, 833
;

wealth v. Shaw, 7 Met. 52 ; Commonwealth
ante, § 248, 249. U.Bradford, supra; Quinn c. The State, 35

2 As to the necessity of this, see Stat. Ind. 485 ; The State v. Macomber, 7 R. I.

Crimes, § 835, and the cases infra. And 349 ; and other cases cited ante, § 384.

see the form ante, § 249. * Crim. Law, I. § 471 and note; Reg.
2 In one case before me this allegation v. Bent, 1 Den C. C. 157, 2 Car. & K. 179,

is, " that he had not, before the said elec- 1 Cox C. C. 356 ; Reg. v. Hogg, 25 U. C.

tion on the day aforesaid, resided in the Q. B. 66.

Commonwealth one year, and within the ^ Andsee, on this question, Stat. Crimes,

said city six months next preceding said § 803, 818, 818 a, and the places referred

day." Commonwealth v. Bradford, 9 Met. to.

268. ' Stat. Crimes, § 818 a.

4 The State v. Marshall, 45 N. H. 281

;
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CHAP. 2XX.] ELECTION OFFENCES. § 389

and stealthily did then and there present himself, at the place of voting

as aforesaid, before one Mand one N, who were then and there inspectors

of the said election with authority to receive and reject the votes tendered

to be cast, and [feloniously], wickedly, maliciously, and falsely represent,

state, and affirm to them that he was the said X, who was authorized as

aforesaid to vote, and thereupon [feloniously], &c. offered and tendered to

the said IM and N a vote in due form as though he was, and as being, the

said X [which said offered and tendered vote the said Mand N, as such

inspectors as aforesaid, then and there received '] ; against the peace, &c.^

- § 388. False Answer. —Swearing falsely as to one's right to

vote is under some of the statutes a species of perjury.^ Other

statutes make the answer not under oath indictable. Under the

words " wilfully give any false answer to the selectmen or mod-
erator presiding at any election," the allegations may be,

—

That on, &c. at, &c. there was a town meeting of the inhabitants of the

said town of, &c. for the election of, &c. presided over by the selectmen of

the said town ; whereupon A, &c. then and there presented himself before

the said selectmen, and, knowing himself not to possess the qualifications of

a voter, fraudulently and surreptitiously demanded to have his name inserted

on the voters' list of the said town and to be permitted then and there at said

election to vote ; and, being then and there inquired of by the said select-

men for the purpose of ascertaining and passing upon his said asserted right

to vote, whether he had paid any tax assessed upon him within the two

years then next preceding in any town or district in this State, he the said

A did then and there knowingly and wilfully give to the said question the

false answer that he had theretofore paid a tax assessed upon him in the

city of, &c. in the county of, &c. within two years next preceding the said

election, to wit, the annual tax of the year, &c. ; whereas, in truth and in

fact, the said A had not paid any such tax so assessed on him within the

said two years in the said city of, &c. as he the said A then and there well

knew ; against the peace, &c.*

II. Offences by Election Officers.

§389. Malfeasance in Office —(Varying Statutes). —The of-

fences within this sub-title consist of the differing sorts of mal-

1 This allegation introduces matter ate voter, Reg. v. Hague, 9 Cox C. C.

probably not necessary to the offence, but 412.

the pleader will choose to insert it when the ^ Humphreys v. The State, 17 Fla. 381,

fact is thus. 383 ;
Dennis v. The State, 17 Fla. 389,

2 For forms see Keg. v. Turner, 12 Cox 390 ; Burns v. People, 5 Lans. 189.

C. C. 313, 4 Eng. Rep. 561 ; Reg. v. Bent, * Commonwealth v. Shaw, 7 Met. 52.

supra ; Reg. v. Hogg, supra ; Reg. v. Vaile, For another form see Reg. v. Bowler, Car.

6 Cox C. C. 470 ; inducing one to person- & M. 559.
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feasance in office which may occur under great varieties of elec-

tion regulations, in our States and under the government of the

United States. The pleader, therefore, should lay before him

the particular statutes on which he is proceeding ; and consult,

in connection with this chapter and the corresponding one in

" Statutory Crimes," the title " Malfeasance and Non-feasance in

Office." As a specimen form, —
§ 390. Refusal to Receive Vote. —Under the Indiana statute

making punishable for misdemeanor " any inspector or judge of

any election held within this State, who shall knowingly and

wilfully, or corruptly, refuse or neglect to receive the vote of

any legal voter, at any election held within this State," we have

the following, —
That on, &c. at, &c. [setting out the holding of the election and for what

as at ante, § 384, 385, 388], and A, &c. [the defendant] was then and

there the inspector of said election, and X was then and there one of

the electors competent to vote thereat; whereupon the said X, then and

there, offering and endeavoring to vote at said election, tendered to the

said A who was then and there acting in the said office of inspector as

aforesaid, his ballot for said purpose in due form of law ; but neverthe-

less the said A, well knowing these premised facts, did then and there

knowingly, wilfully, and corruptly neglect and refuse to receive the said

vote of the said X ; against the peace, &c.*

§ 391. Other Forms —may be found at the places cited in

the note.^

III. Other Obstructions and Undue Influencing.

§ 392. Attempting to prevent from Voting. —Under a Statute tO

punish " any person who shall attempt or procure, by threats or

intimidation, any other person to avoid voting at any town meet-

1 Bicknell Crim. Pr. 466, 467 ; referring, for neglect of daty. The State v. Handles, 7

for the statute, to Laws Spec. Sess. 1858, Humph. 9. Against commissioners of elec-

p. 40. I have slightly altered and enlarged tion for malfeasance, United States v. Nich-
the words of this form as it stands in Bick- olson, 3 Woods, 215. For giving a. false

nell, to render it more acceptable for gen- certificate of election, United States v.

eral use in our States. For a form for a Clayton, 2 Dil. 219, 220. Against a con-
similar offence in a United States court, stable for not attending an election, 2 Chit,

see United States !>. Foster, 4 Hughes, 514. Crim. Law, 265 Irregular holding of

And see Stat. Crimes, § 838. election. Rex v. Atkins, Trem. P. C. 230,
2 Against inspector for neglect of duty 3 Mod 3, 2 Show. 236 ; Wyman v. Com-

(form only in part given). Hall i>. People, monwealth, 14 Bush, 466, 469.
90 N. Y. 498. Against judges of election
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CHAP. XXX.] ELECTION OFFENCES. § 394

ing," the allegations will vary with the facts. For example, they
may be, —

That A, &c. on, &c. at, &c. did make an assault on one X, and did then

and there beat, bruise, kick, wound, and ill-treat the said X [or, did threaten

one X, who obtained his livelihood by working for the said A as a journey-

man boot-maker, to discharge him from said employment and give him no
more work], in order and thereby attempting to procure, by threats and in-

timidation, the said X, to avoid voting at the annual town meeting of said

town of M, the said town meeting being then and there legally and duly

held and in session [or, did threaten one X, who was then and there a per-

son duly qualified to vote at the annual town meeting of the said town of

M, which meeting was then and there being legally and duly held and in

session, that he the said A would on the first opportunity horsewhip the

said X in some private place, if he then and there voted at said town meet-

ing, intending by said threat to procure the said X not to vote at said town
meeting] ; against the peace, &C.-'

§ 393. Disturbing Election. —The allegations may be, —
That on, &c. at, &c. [setting out the holding of the election, &c. as at

ante, § 384, 385, 388], and A, &c. then and there came into the open meet-

ing where the said election was being had and held, and did then and

there, &c. [averring the act of disturbance in the manner shown ante,

§ 365 et seq.] ; against the peace, &c.^

§ 394. Conspiracy against Election. —One form of obstruct-

ing or corrupting an election is through conspiracy. The
methods of averment do not differ from those already shown
in the chapter on " Conspiracy," ^ and it will be sufficient here

simply to refer to places where forms under the present head

appear.*

1 The State v. Hardy, 47 N. H. 538. Eiots, Assaults, &c. at Election. —See

It seems to me best, in general practice, to forms in Rex v. Pilkington, Trem. P. C.

introduce in some form the allegation that 182 ; Commonwealth v. Runnels, 10 Mass.

X was a qualified voter ; for I can well 518 ; People v. White, 55 Barb. 606.

imagine that some courts will require this. ' Ante, § 279 et seq.

Whatever is held in one State, the question * 7 Cox C. C. App. 15 ; Rex v. Has-

will be a fair one in another, whether it is lam, 1 Den. C. C. 73 ; United States u.

an offence under a statute in these terms to Butler, 1 Hughes, 457; United States v.

procure a person to avoid voting who has Cruikshank, 1 Woods, 308 ; United States

no right to vote. For other forms under t>. Goldman, 3 Woods, 187, 189. In Wa-

other like statutes, see The State v. Franks, ture of Conspiracy. —The following

38 Texas, 640 ; United States v. Judges of forms may be consulted : for a corrupt

Elections, 1 Hughes, 493, 494 ; Train & H. agreeing to receive the office of distributor

Prec. 185. of stamps, on condition of allowing the

2 For a form see Commonwealth v. former possessor to have the profits for

Hoxey, 16 Mass. 385. And see the form life, 3 Chit. Crim. Law, 682. Trafficking

in Rex w Leech 9 Howell St. Tr. 351. in appointments to public offices, 3 Cox
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IV. Betting on Elections?-

§ 395. Formula. —The statutory terms creating this offence

are so diverse that, as the indictment must cover the particular

ones on which it is drawn, there can be for it no general formula

which will not leave considerable to be filled in or adapted to fit

the individual statute or instance. Still, assuming the offence

not to be felony, and so not requiring to be charged as committed
"feloniously," the outline may be,

—

That A, &o. [ante, § 74^77], on, &c. at, &c. [ante, § 80], did unlawfully

[or, &c. using the statutory word] bet \or lay a wager, or otherwise as the

statutory expression may be] with one X^ [ante, § 79], (in) the sura of

fifty dollars * [or one suit of clothes of the value * of forty dollars], that, at

the general State election in this State then next to be held,^ M [who was
then a candidate nominated for the office of governor of the State ^] would be

elected and chosen governor of the State [or did win from X by betting, &c.

or otherwise, following the statute] ; against the peace, &c. [ante, § 66-69].'

C. C. App. 33 ; Eeg. v. Charretie, 3 Cox
C. C. 499. Corrupt contract to procure

appointment to office, Samo «. Reg. 2 Cox
C. C. 178.

1 Stat. Crimes, § 931-949.
^ The name should be averred. Stat.

Crimes, § 944.

' It is well to be cautioiis about this

sort of averment. See ante, § 248 and
note, 250, note. In Williams v. The State,

12 Sm. & M. 58, 63, the learned judge ob-

served :
" It is relied upon that, while the

indictment charges a bet of money to the

amount of two hundred dollars, the evi-

dence shows the bet upon the part of Wil-
liams to have been four United States

treasury notes, each of the denomination of

fifty dollars. . . . This point we deem to

be well taken. In legal acceptation, such
notes are not money ; and, even if the in-

dictment had charged the bet to have been
made with them as valuable things, their

value must have been proved, to have war-
ranted a conviction." Thacher, J. And
see Stat. Crimes, § 874, 875, 901, 920,

921.

^ Necessary only when as of law affect-

ing the punishment. Stat. Crimes, § 945.

See also The State v. Bridges, 24 Misso.

353.

^ There are cases which hold it to be
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necessary to state the time of the election.

Lewellen v. The State, 18 Texas, 538.

Aod doubtless this is the correct rule for

some circumstances. But where, as in the

form in the text, the time is fixed by gen-
eral law, whereof the court takes judicial

cognizance, no just reason can be given

why it should be averred otherwise than
as in the text.

^ As to the necessity of this allegation,

see Stat. Crimes, § ,942, 943. It appears
in most of the precedents.

' For forms see Stat. Crimes, § 938-940,

944 ; also, —
Indiana. —Parsons v. The State, 2 Ind.

499 ; Hizer v. The State, 12 Ind. 330 ; Fra-
zee V. The State, 58 Ind. 8 ; The State v.

Windell, 60 Ind. 300 ; Wagner v. The
State, 63 Ind. 250 ; Caldwell v. The State,

63 Ind. 283.

Kentucky. —Commonwealth v. Kennedy,
15 B. Monr. 531.

Mississippi. —Miller o. The State, 33
Missis. 356.

Missouri. —The State v. Eagan, 22

Misso. 459 ; The State v. Bridges, 24 Misso.

353 ; The State v. Smith, 24 Misso. 356.

Pennsylvania. —Sherban v. Common-
wealth, 8 Watts, 212.

Tiaras. —Lewellen v. The State, 18

Texas, 538.
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§ 396. Lose or Win —(Value). —On a statute in the words
" Every person who shall, by . . . betting at or upon ... the

result of any election, either lose or win any article of value, shall

be fined in any sum not less than the value of the article so lost

or won, nor exceeding twice the value thereof," ^ the allegations

may be, —
That A, &c. on, &c. at, &c. unlawfully won and took from one X

twenty-five dollars,^ by then and there unlawfully betting and wagering
the same with him upon the result of a certain election had and held on,

&c. in this State, for governor thereof ; against the peace, &c.^

§ 397. Bet. —On a statute to punish one who " shall wager or

bet any sum of money, or anything of value, upon any election

under the constitution and laws of this State or of the United
States," it is a good form to say, —

That A, &c. on, &c. at, &c. did wager and bet one hundred dollars in

money * [or one hat of the value of five dollars,^ or a valuable thing called

a hat, or suit of clothes °] with X, that he the said A would get and re-

ceive, at the Mprecinct, in T county, one hundred votes for tlie office of

clerk of the County Court of said county, for which office he the said A
was then and there a candidate,^ at an election then and there being held

under the constitution and laws of this State ; against the peace, &c.°

§ 398. Another Form for Betting —may be, —
That A, &c. on, &c. at, &c. did lay a wager and bet of fifty dollars with

one X, that a certain M, who was then and there a candidate nominated

for the public office of governor of this State, would, at an election to be

held under the constitution and lav7S of this State, on, &c. be elected gov-

ernor thereof; against the peace, &c.'

1 For the statute see Wagner v. The But, in the absence of any decision to this

State, 63 Ind. 250. effect, I should deem it safer to pnt the

2 Ante, § 395, note. averment in some form into the indict-

8 Caldwell v. The State, 63 Ind. 283. ment.

And compare with Stat. Crimes, § 885, ^ Stat. Crimes, § 900, 901.

938-941 , 944, 945, 947 ; Hizer v. The State, ' Deemed important in Kentucky, and

12 Ind. 330. perhaps also in some other States. Ante,
* As to this, see ante, § 395, note ; Stat. § 395 and note, and places there referred

Crimes, § 901, 939. to.

5 This allegation of value would not be ' Commonwealth i>. Kennedy, 1 5 B.

necessary but for the special terms of the Monr. 531. And see, for a like form on a

statute " anything of value." Ante, § 395, similar statute. The State v. Smith, 24

note; Stat. Crimes, § 938, 945. Perhaps Misso. 356, 357 ; The State v. Ragan, 22

the court will take judicial cojrnizance of Misso. 459.

what is palpable to the non-judicial under- 9 Sherban v. Commonwealth, 8 Wiitts,

standing, that a hat is a "valuable thing." 212.
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V. Practical Suggestions.

§ 399. Duty of Prosecuting Officer. —There is DO duty of a

prosecuting officer more urgent, or demanding greater fidelity in

its performance, than the prompt, energetic, and intelligent fol-

lowing up to conviction of every offence against the purity of the

elections. This multiform wrong is the one great crime which,

in a republic, should never be overlooked or forgiven. "When
laxity herein becomes possible in any large part of our country,

hope for the permanency of fiee institutions dies. And he who
herein murders hope deserves, in a just estimation of his offence,

whatever the laws may say, the heaviest punishment possible for

a government to inflict on the subject. In the frenzy of party

strife, the temptation of a prosecuting officer, manipulated by the

unprincipled great men of his own party, to overlook an offence

committed in the interest of the party, when there is a public

opinion declaring the success of the party necessary to the salva-

tion of the country, and the offence indispensable to party suc-

cess, is immense. He who resists the temptation and does his

duty, finds, in his own breast, and he will ultimately find in the

public regard, a reward which only a madman would throw
away.

§ 400. Methods. —There is nothing in methods of prosecution

special to this offence. The prosecuting officer should bring

learning, industry, and integrity into all his work ; and only

these, with integrity most carefully erect, are required under the

present head.
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CHAP. XXXI.] EMBEZZLEMENT. § 403

CHAPTERXXXI.

EMBEZZLEMENT.!

§ 401. Indictment Peculiar and how. —Alike under the earlier

statutes of embezzlement and under most of the modern ones, as

commonly interpreted, the indictment is required to be wrought
and twisted into such special shape as to charge, in a single

count and as one offence, two dissimilar offences, the one statu-

tory and the other at common law. The one of these offences

is embezzlement as defined by the statute, and the other is com-
mon-law larceny ; and the pleader must not omit from his alle-

gations a particle of what belongs to either,^ —a rule, however,

which by statutes passed from time to time has been more or less

relaxed.^ Hence,

—

§ 402. Elements of Indictment. —In the absence of a relaxing

statute, the indictment must charge, in addition to Tenue and
time, that the defendant did feloniously steal, take, and carry

away, not so much money, but such and such enumerated coins,

bank-bills, chairs, tables, or other articles ; stating also the own-
ership of them, and, as far as the rule in larceny requires, the

value.* This is the larceny element, charged after the manner
of the common law. The other is the statutory element ; and
the indictment, into which the larceny element is woven, cov-

ers the particular statute, like other indictments on statutes.*

Thus, —
§ 403. Formula. —Many of our American statutes are copied

1 For the direct elucidations of the law And see lb. § 417-424. See also Lak-
of this offence, with the pleading, practice, cent.
and evidence, see Crim. Law, II. § 318- " Rex v. McGregor, Enss. & Ry. 23, 2

383; Crim. Proced. II. § 314-343. Col- Leach, 4th ed. 932, 3 B. & P. 106.

lateral, Crim. Law, I. § 567; II. § 1137; ' See, for the fuller explanations, Crim.

Crim. Proced. I. § 61, 397, 423, 449, Proced. II. § 315-320.

480, 645, 1010; Stat. Crimes, § 271, 413. * Crim. Proced. II. § 697 et seq.

6 Crim. Proced. I. § 593 et seq.
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more or less closely from the English 7 & 8 Geo. 4, c. 29, § 47,

now superseded in England by one in slightly different words.^

So much of the former as will suffice for the present illustration

is, " If any clerk or servant . . . shall by virtue of such employ-

ment receive or take into his possession any chattel, money, or

valuable security, for or in the name or on the account of his mas-

ter, and shall fraudulently embezzle the same or any part thereof,

every such offender shall be deemed to have feloniously stolen the

same from his master, although such chattel, money, or security

was not received into the possession of such master otherwise than

by the actual possession of his clerk, servant," &c. Now, leav-

ing out of view the provisions modifying the common-law require-

ments for the indictment, and bearing in mind that our statutes

differ more or less from this and from one another, and the terms

of the particular statute must be covered, we have, —
That A, &c. on, &c. at, &c. being then and there the servant l_or clerk,

or agent, using the statutory term] of one X, did [now look at the statute

and follow its words ; as, for example, if the indictment is on those above

q\ioted] by virtue of his said employment receive and take into his posses-

sion one gold coin [we are now on the larceny part] of the coinage of the

United States of America called an eagle, of the value ^ of ten dollars ^

[or, &c. setting out any other thing or things of which by the statute em-
bezzlement may be committed, in precisely the same manner as in an

indictment for the larceny thereof],^ [of the property of the said X his

master^], for and in the name and on the account of the said X ^ [folio w-

1 Crim. Law, II. § 322, 323. Crim. Proced. II. § 321, 703-705. And
2 The rule in larceny is, that the value English and American statutes, regulating

of the stolen thing is required to be alleged the procedure, have relaxed this require-

only when it is an element influencing as ment as to " money."
of law the punishment. Crim. Proced. II. « The form, thus far, is a little less

§ 713 ; Stat. Crimes, § 427. Therefore it plethoric than the ordinary English indict-

is the same in embezzlement. ment (Crim. Proced. II. § 333), but there is

» R. S. of U. S. § 3.511. The reader no just ground to question its sufficiency,

obsei-ves that the terms of the above-recited ^ The ownership of the thing embezzled

English statute are at this place " any chat- must be alleged. Crim Proced. II. § 320.

tel, money, or valuable security." But, be- It is generally done, not here, but in the

fore the statutes relaxing the rules for the closing part. This hint may be serviceable

indictment were passed, it was held not to in States where such part is not emploj-cd,

be sufficiently definite to employ therein and in forms of the otfenee for which it is

the word of wide meaning " money " (Crim. nowhere required.

Proced. II. ' § 320, 321) ; because such ^ Under the statute in the text and oth-

method of allegation would not be ade- ers in like terms, it is not customary and
quate in larceny, while yet some want of seems not necessary to allege from whom
description, it is not certain how much, the embezzled things were received by the

might be excused by the allegation that defendant. But under some of our Ameri-
the particulars were to the jurors unknown, can statutes it is necessary. Crim. Pi'oced.
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ing here also the statutory terms], and afterward * did then and there fraud-
ulently [and feloniously ^] embezzle [or, &c. using the statutory word or
expression *] the same ; and so [returning now to the larceny part] the

said A did then and there, in manner and form aforesaid, the said gold coin
[or, &c. stating whatever else was specified above, but general terms will

here, where they are qualified by "said," suffice], the property of the said

X his master, from the said X feloniously steal, take, and cany away
;

against the peace, &c. [ante, § 66-69].*

II. § 323 a. And then the allegation must
be added to those in our formula.

1 This word " afterward " is in some,
not all, of the forms before me. I do not
deem it essential ; but it renders more dis-

tinct the statement of the offence, for which
reason I should prefer to use it.

2 This offence being felony, " felonious-

ly " should be employed in the indictment.

But to insert it only in the concluding part

has been adjudged sufficient. Crim. Pro-

ced. II. § 323. Still its insertion here also

is proper ; and, in States where the larceny

conclusion is not appended, this is the

special place for it.

8 Crim. Proced. II. § 322.

* For forms see Archb. Crim. PI. & Ev.
19th ed. 482, 500, 502, 503, 505, 509; 3
Chit. Crim. Law, 666, 701, 961-971^.992,

993 ; Rex u. Bourne, 4 Went. PI. 42 ; 6

Cox C. C. App. 14, 109 ; 8 lb. App. 20;
Reg. V. Harman, 2 Ld. Raym. 1104; Rex
u. Johnson, 3 M. & S. 539 ; Rex ?;. Taylor,

3 B. & P. 596, Kuss. & Ry. 63 ; Rex u.

Higgins, 2 East, 5 ; Rex v. Whittinghain,

2 Leach, 4th ed. 912 ; Rex v. Aslett, 2

Leach, 4th ed. 958, Russ. & Ry. 67, 1 N. R.

1 ; Rex V. Johnson, 2 Leach, 4 th ed. 1 103
;

Rex u. McGregor, Russ. & Ry. 23, 2

Leach, 4th ed. 932, 3 B. & P. 106 ; Rex v.

Bakewell, Russ. & Ry. 35 ; Rex v. Crigh-

ton, Russ. & Ry. 62 ; Rex v. Mellish, Russ.

& Ry. 80 ; Rex u. Hartley, Russ. & Ry.

139; Rex v. Beechey, Russ. & Ry. 319;
Rex V. Burton, 1 Moody, 237 ; Rex v. Net-

tleton, 1 Moody, 259 ; Rex i: Murray, 1

Moody, 276 ; Rex v. Hughes, 1 Moody,
370 ; Rex v. Jenson, 1 Moody, 434 ; Reg.

V. Adey, 1 Den. C. C. 571 ; Rex v. Haw-
kins, 1 Den. C. C. 584 ; Reg. a. Wort-

ley, 2 Den. C. C. 333, 5 Cox C. C. 382 ;

Reg. V. Goodenough, Dears. 210 ; Reg. v.

Moah, Dears. 626, 7 Cox C. C. 60 ; Reg.

V. Bayley, Dears. & B. 121 ; s. c. nom.

Reg. V. Bailey, 7 Cox C. C. 179; Reg. v.

Tite, Leigh & C. 29, 8 Cox C. C. 458;

Reg. V. Proud, Leigh & C. 97, 9 Cox C. C.

22; Hog. V. Holman, Leigh & C. 177, 9

Cox C. C. 201 ; Reg. v. Fletcher, Leigh &
C. 180, 9 Cox C. C. 189; Reg. v. Massey,
Leigh & C. 206, 9 Cox C. C. 234 ; Reg. r.

Glover, Leigh & C. 466, 9 Cox C. C. 500;
Reg. u. Balls, Law Rep. 1 C. C. 328 ; Reg.
V. Cooper, Law Rep. 2 C. C. 123, 125;
Reg. V. Foulkes, Law Rep. 2 C. C. 150

;

Reg. V. Tatlock, 2 Q. B. D. 157, 13 Cox
C. C. 328 ; Reg. v. Lovell, 2 Moody & R.
236 ; Rex v. Becall, 1 Car. & P. 310 ; Rex «.

White, 4 Car. & P. 46 ; Reg. u. Purchase,

Car. & M. 617 ; Reg. v. Lanauze, 2 Cox
C. C. 362 ; Reg. v. Gomm,3 Cox C. C. 64

;

Reg. V. Murphy, 4 Cox C. C. 101, 104 ; Reg.

V. Taffs, 4 Cox C. C 169 ; Reg. v. WooUey,
4 Cox C. C. 251 ; Reg. u. Woolley, 4 Cox
C. C. 255 ; Reg. v. Tyrie, 1 1 Cox C. C. 241

;

Reg. V. Rudge, 13 Cox C. C. 17; Reg. v.

Graham, 13 Cox C. C, 57 ; Reg. v. Cosser,

13 Cox C. C. 187 ; Reg. v. Fullagar, 14 Cox
C. C. 370 ; Rex v. Gourlay, Jebb, 82 ; Keg.

V. Hynes, 13 U. C. Q. B. 194 ; Reg. v.

Armstrong, 20 U. C. Q. B. 245.

Alabama. —Lowenthal v. The State, 32

Ala. 589 ; Doyle v. The State, 49 Ala. 28
;

Noble V. The State, 59 Ala. 73.

Arkansas. —The State v. Hunnicut, 34

Ark. 562.

California. —People v. Cohen, 8 Cal.

42 ; People v. Peterson, 9 Cal. 313 ; People

V. Garcia, 25 Cal. 531 ; People v. Potter, 35

Cal. 110; People v. Cairillo, 54 Cal. 63.

Georgia. —Bulloch v. The State, 10 Ga.

46; Snell v. The State, 50 Ga. 219.

Illinois. —Wright !-. People, 61 111. 382

;

Goodhue ;•. People, 94 111. 37.

Indiana. —The State v. Hebel, 72 Ind.

361 ; The State v. Tumey, 81 Ind. 559.

Icwa. —The State v. Orwig, 24 Iowa,

102; The State v. Foster, 37 Iowa, 404;

The State u. Stoller, 38 Iowa, 321 ; The
State V. Brandt, 41 Iowa, 593, 595 ; The
State V. Parsons, 54 Iowa, 405.

Kansas. —The State v. Smith, 13 Kan.
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§ 404. AUegation of Thing embezzled. —As the thing embezzled

does not, in the ordinary offence such as is supposed in the last

section, pass through the hands of the injured person, and com-

monly he never had it in them, to require the pleader to set it

out as in the indictment for common-law larceny, especially

where it consists of parcels of coins and bank-bills whereof prac-

tically men take cognizance only in the sums which they aggre-

gate, is almost a denial of justice.^ Therefore statutes to correct

this wrong were long ago passed in England, and they have been

adopted with us ; and, in both countries since their original

enactment, they have been modified and made more liberal. The

274, 277 ; The State v. Graham, 13 Kan.
299 ; The State v. Crosby, 17 Kan. 396.

Kentucky. —Johnson v. Commonwealth,
5 Bush, 430.

Louisiana. —The State v. Muston, 21

La. An. 442 ; The State v. Thompson, 32
La. An. 796.

Maine. —The State v. Hinckley, 38

Maine, 21 ; The State v. Goss, 69 Maine,

22 ; The State u. Haskell, 33 Maine,
127.

Massachusetts. —Commonwealth v.

Stearns, 2 Met. 343 ; Commonwealtli v.

Wyman, 8 Met. 247 ; Commonwealth v.

Smart, 6 Gray, 15 ; Commonwealth v.

Shepard, 1 Allen, 575 ; Commonwealth
v. Concannon, 5 Allen, 502 ; Common-
wealth V. Tenney, 97 Mass. 50 ; Com-
monwealth V. Butterick, 100 Mass. 1

Commonwealth v. Hussey, 111 Mass. 432
Commonwealth v. Smith, 116 Mass. 40
Commonwealth v. Bennett, 118 Mass.
443 ; Commonwealth v. Doherty, 127

Mass. 20.

Michigan. —People v. McKinney, 10

Mich. 54 ; People v. Donald, 48 Mich.
491.

Minnesota. —The State v. Munch, 22
Minn. 67, 68 ; The State v. New, 22 Minn.
76 ; The State v. Butler, 26 Minn. 90

;

The State u. Mims, 26 Minn. 183, 18.')

;

The State v. Mims, 26 Minn. 191 ; The
State V. Ring, 29 Minn. 78, 80.

Missouri. —The State o. Mohr, 68

Misso. 303 ; The State v. Heath, 70 Misso.

565, 567.

Montana. —United States v. McElroy,
2 Mon. Ter. 494, 497.

Nevada. —The State v. Malim, 14 Nev.
288.
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NewJersey. —The State o. Stimpson,

4 Zab. 9.

New York. —People v. Allen, 5 Denio,

76 ; Coats u. People, 4 Parker C. C. 662,

664 ; Bork v. People, 91 N. Y. 5.

North Carolina. —The State v. Lanier,

89 N. C. 517.

Ohio. —The State v. Newton, 26 Ohio
State, 265.

Oregon. —The State v. Dale, 8 Oregon,
229.

Pennsylvania. —Commonwealth v.

Wade, stated 1 Dall. 337 ; Commonwealth
V. Newcomer, 13 Wright, Pa. 478; Hutch-
ison V. Commonwealth, 1 Norris, Pa. 472

;

Commonwealth v. Leisenring, 11 Philad.

389.

Rhode Island. —The State v. Snell, 9
E. 1. 112.

Tennessee. —The State v. Cameron, 3
Heisk. 78, 81, 82; The State v. Henry, 1

Lea, 720.

Texas. —Riley v. The State, 32 Texas,
763 ; Wise i/. The State, 41 Texas, 139

;

The State u. Longworth, 41 Texas, 162;
The State v. Brooks, 42 Texas, 62 ; The
State V. McLane, 43 Texas, 404 ; Hender-
son V. The State, 1 Texas Ap. 432, 434

;

Griffin V. The State, 4 Texas Ap. 390;
Keeller v. The State, 4 Texas Ap. 527

;

Gaddy v. The State, 8 Texas Ap. 127;
Reside v. The State, 10 Texas Ap. 675.

Wisconsin. —The State v. Campbell, 44
Wis. 529.

Wyoming. —McCann t'. United States,

2 Wy. Ter.' 274, 275.

United States. —United States v. For-
rest, 3 Cranch, C. C. 56 ; United States ».

Clark, Crabbe, 584.

1 Crim. Proced. II. § 319.



CHAP. XXXI.] EMBEZZLEMENT. § 405

practitioner should carefully note what are the provisions on this

topic in his own State. They differ in our States, but largely

they are in substance the same as now in England ; namely, —
" Where the offence shall relate to any money or any valuable

security [the reader perceives that this does not change the rule

as to ordinary chattels], it shall be sufficient to allege the embez-

zlement, &c. to be of money, without specifying any particular

coin or valuable security ; and such allegation, as far as regards

the description of the property, shall be sustained if the offender

shall be proved to have embezzled, &c. any amount, although the

particular species of coin or valuable security of wliich such

amount was composed shall not be proved." ^ Under this pro-

vision, a common form of the averment in England is, —
" Certain money to a large amount, to wit, to the amount of ten

pounds " ^ [a circumlocution plainly useless. It is equally good in law,

while more simple, to say, " ten pounds in money " *].

With us, under our Constitutions, which, in varying terms,

yet in substance, provide that the accused shall be entitled to

have the charge against him plainly and fully set out,* there may
be doubt whether it is competent for legislation to make punish-

able a man. for one thing on the allegation of another, and whether

the statute should not therefore be so interpreted ^ as to avoid

this. To forestall the objection ® it is proposed that the averment

be, —
Five hundred dollars in money and such valuable securities as under the

statute in that case made and provided may be charged as money.

§ 405. Three Offences in One Indictment. —The COmmon-law

rule in felony, that, however many counts an indictment may
contain, it shall charge but one offence,' has been found not to

work well in embezzlement. Therefore, as to this offence, it has

been variously modified in England and most of our States

;

a sufficient explanation whereof is given in " Criminal Pro-

cedure." ^ The practitioner should carefully note the statutes on

this point in his own State. Now, —
1 24 & 25 Vict. c. 96, § 71. rather a different objection, has been, and

2 Archb. Crim. PI. & Er. 19th ed. 482. no doubt coiTectly, overruled. Crim. Pro-

8 Ante, § 250 and note. ced. II. § 332; Commonwealth v. Bennett,

« Crim. Proced. I. § 86-88, 95-1 11. 118 Mass. 443.

6 Stat. Crimes, § 89, 90. ' Crim. Proced. I. § 449-451, 457.

8 The objection in a diiferent form, or 8 ib. II. § 332-334.
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§ 407 SPECIFIC OFFENCES. [BOOK III.

§406. Further of Forms. —With these hiuts, directions, and

formulas, the pleader, laying his own statutes before him, can, on

any of them, draw an indictment which will be sure to be good.

If he looks further for a precedent and follows it, he may fail.

The welfare of the reader, therefore, would probably be best pro-

moted by closing the chapter here. But, as most would not be

satisfied with it so, and as the wise can refuse to read further, let

us proceed.

§ 407. Statute differently Expressed. —Some of our American

statutes, while in substance copied from the English ones, are

differently expressed, and in ways to require somewhat modified

interpretations. Thus, " An officer, agent, clerk, or servant of

an incorporated company, or a clerk, agent, or servant of a pri-

vate person or partnership, except an apprentice or other person

under the age of sixteen years, who embezzles or fraudulently

converts to his own use, or takes or secretes with intent so to do,

without consent of his employer or master, any property of an-

other which has come to his possession or is under his care by
virtue of such employment, shall be deemed guilty of simple lar-

ceny." 1 And this is accompanied by the provision, that, where
the thing embezzled, &c. is " bullion, money, notes, bank-notes,

checks, drafts, bills of exchange, obligations, or other securities

for money, ... it shall be sufficient to allege generally in the

indictment an embezzlement, &c. of money to a certain amount,"

&c. substantially as in the English statute.^ Upon this it will be

a good form to say, —
That A, &c. on, &c. at, &c. being the clerk and agent ' of one X, and

not under the age of sixteen years ^ and not an apprentice, did then and
there, by virtue of his employment as such clerk and agent, have under his

care, of the property of the said X l_or, of one Y],^ one sewing-machine of

the value of thirty dollars," and five hundred dollars in money [or money

1 Mass. Pub. Stats, c. 203, § 40. Com- wealth v. Smith, 116 Mass. 40, though the

pare with ante, § 403. point is not adjudged.
2 Ante, § 404 ; Mass. Pub. Stats, c. 203, ^ xhe pleader will follow his choice

§ 44. whether or not to allege the ownership
8 Or, "clerk" alone will suffice, or here; as, see ante, § 403 and note. And

"agent" alone, or " servant" alone. the terms of this statute seem to imply
* As I interpret the statute, this form that such ownership may be in a third

of the negative completely covers the ex- person as well as in the employer or
ception. It is not necessary to say " not master.

an apprentice." Crim. Proced. I. § 641
;

6 j^„ article like this, not being within
Stat. Crimes, § 1042. But a different the statute permitting a more general alle-

meaning seems to be implied in Common- gation, must be described as in the com-
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CHAP. XXXI.] EMBEZZLEMENT. §408

to the amount of five hundred dollars ^], consisting of money, bank-notes,
and checks,^ here alleged as money within the provisions of the statute in

that case made and provided,^ and did afterward,* then and there, without
the consent of the said X, feloniously embezzle the same, and fraudulently
and feloniously convert the same to his own use ;

^ and so ' the said A did
then and there, in manner and form aforesaid, the said sewing-machine
and the said money, of the property of the said X [or of the said Y],
[from the said X'], feloniously steal, take, and carry away; against the
peace, &c.*

§ 408. Same in Statutory Form. —On a statute substantially

identical with the one copied into the last section, the following

form, which legislation had declared to be sufficient, was sus-

tained by the court :

—

That, before the finding of this indictment, A, &c. being the agent or
clerk of X, the said X not being an apprentice, or under the age of eighteen

years, embezzled, or fraudulently converted to his own use, money to

about the amount of eighteen hundred dollars, and a bill of exchange
to about the amount of eighteen hundred dollars, which came into his pos-
session by virtue of his employment ; against the peace, &c.°

mon-law indictment for larceny. Ante,

§ 401-404.
1 This form more exactly covers the

statutory words, but I think the other

means the same thing. Somemight choose
to say "amount and value," but it would
be difficult to assign any good reason for

this.

^ See, as to this, ante, § 404. I should

use here only such of the statutory terms

as are applicable to the facts to be proVed.
^ If the pleader is framing his indict-

ment with reference to this particular stat-

ute, there is a part of it, not given in the

text, to which I wish to call his attention.

It goes on, very singularly, to provide,

that, " on the trial, evidence may be given

of any such embezzlement, &c. cammiited

within six months next after ih& time stated in

the indictment," &c. I shall not undertake

to interpret this. Does it mean that, for

the prosecuting officer to avail himself of

this provision, he must lay the offence as

committed before it transpired in fact ?

* As to this " afterward," see ante, § 403

and note.

5 This latter clause, " fraudulently," &c.

is, of course, not necessary
;

yet I should

prefer to insert it.

8 There are forms which add here, in

varying terms, that by this means the de-

fendant became guilty of larceny. Of
which offence, the reader perceives, the
statute says he is guilty, —a mere conclu-
sion of law. No mere conclusion of law
need be averred. Crim. Proced. I. § 51.5.

' The statute of 7 & 8 Geo. 4, c. 29,

§ 47, on which the foregoing formula is

drawn, provides that the person embezzling
the property " shall be deemed to have fe-

loniously stolen the same /com his master."

Hence the words " from the said X " were
at this place used in the formula. Ante,

§ 403. But the terms of the statute on
which we are here proceeding are, " shall

be deemed guilty of simple larceny." And
the indictment for simple larceny does not
contain the words " from the said X."
Crim. Proced. II. § 697. Therefore they
need not be used in the presen t form.

^ And see the places cited ante, § 403,

note; and particularly, Commonwealth v.

Bennett, 118 Mass. 443; Commonwealth
V. Smith, 115 Mass. 40 ; Commonwealth v.

Stearns, 2 Met. 343 ; Johnson v. Common-
wealth, 5 Bush, 430.

9 Lowenthal v. The State, 32 Ala. 589.
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§ 409. By Public Officers. —Embezzlements by public officers

are punishable under statutes which differ in the respective

States, and are not always quite the same in terms with those

against private embezzlements. No general form of the indict-

ment for all is possible. A statute now before the writer makes

it a penitentiary offence " if any officer of the government, who

is by law a receiver or depositary of public money, or any clerk

or other person employed about the office of such officer, shall

fraudulently take or misapply or convert to his own use any part

of such public money, or secrete the same with intent to take,

misapply, or convert to his own use, or shall pay or deliver the

same to any person knowing that he is not entitled to receive

it." 1 There is nothing here about the offence being larceny

;

and as, if there were, it would still be contrary to just principle

to compel the pleader to weave into the indictment on the statute

the larceny allegations,^ a fortiori they are not required on this

statute. It has been adjudged good to say, —
That on, &c. at, &c. A, &c. who was then and there an officer of the

government, to wit, a deputy sheriff in and for the said county of M, and

by virtue of his said office then and there by law a receiver of public

money, to wit, a collector of taxes assessed in said county of M, and author-

ized to collect and receive the moneys due the government of the State,

and then and there acting in said office, did then and there wickedly, wil-

fully, unlawfully, feloniously, and fraudulently tak% and misapply, and

convert to his own use, a part of the money entrusted to him as aforesaid,

to wit, the sum of one thousand dollars, money collected by hiA as afore-

said for the State of , from the citizens of M county, for the year

[specifying it], and also large sums of said taxes for that year to the grand

jurors unknown in amount, he the said A then and there well knowing
that he was not entitled to the same ; against the peace, &c.°

1 The State v. Brooks, 42 Texas, 62. hare been thus specifically described. The
^ Crim. Proced. II. § 318-320. learned judge continues: "In transactions
8 The State t. Brooks, supra. I have such as are now under consideration, rnn-

not deemed it necessary to consider what ning through a long period of time, and
abridgments might be made of these alle- involving large sums of money, received

gations. In The State v. Smith, 13 Kan. from a whole community, and being con-

274, 277, which was an information against stantly changed by the necessities of the

a county treasurer, the form is quite simi- oiBce, such a description of the funds is

lar, and it was adjudged adequate. "The impossible; and, if necessary to be averred,

information," said Kingman, C. J., deliv- must be proven; and, therefore, is an ef-

ering the opinion of the court, "charges fectual bar to all prosecutions under the
specifically to what fund each portion of law." After speaking of the rule of the
the total charged belongs, but does not de- English courts under differently-worded
scribe the kinds of moneys embezzled." statutes, he proceeds :

" Weare not forced
And counsel had urged that they should to discuss the authorities on this point, for
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CHAP, XXXI.] EMBEZZLEMENT. §411

§ 410. Not Larceny. —The pleader, therefore, should carry in

his mind the distinction between those embezzlements which the
statute does not make larceny, and those which it does, —a dis-

tinction not always present to the thoughts of counsel and judges
as disclosed by the cases. There is no reason why, when the
statute is silent as to larceny, the indictment should be drawn
otherwise than after the ordinary rules for indictments on stat-

utes.^ With this distinction in the mind of the pleader, and the
foregoing specimens of the indictment before him, —

§411. other Forms —may be readily constructed as needed.
It would be little else than waste of space to swell this chapter
with them. Yet references to some places where other particular

forms appear will be useful.

^

the change in the law necessarily compels
such construction of its provisions as will

give it effect. And we do not think that

the reason of those decisions, when applied

to the agent of private persons who can at

all times scrutinize the acts of those in their

employ, apply to a public oflScer. The
public at large can exercise no constant su-

pervision over his acts, nor can it, like a

private individual, assume the direct cus-

tody of the funds at any moment. The
proper authorities may require him to

account, may examine the funds in his

possession, but in the next hour all these

funds may be changed, long before the act

of embezzlement is done, or the intent is

formed. To suppose that the legislature,

when they added the large class of public

ofScers to those who might be amenable to

the law for the offence of embezzlement, in-

tended to require proof of the identity of

the money embezzled, or a description of

it, and from whom it was received, is to

infer that they intended to enact a law the

enforcement of which would be impossible.

It will not do to permit an artificial rule of

pleading, having a doubtful foundation in

reason, to lead to such a disastrous result.

This exact point has been decided in Michi-

gan in a very able opinion (People v. Mc-
Kinney, 10 Mich. 54), and we but follow

that decision in holding that the informa-

tion is not defective in not describing pre-

cisely the funds embezzled." p. 295, 296.

For other forms of the indictment for em-

bezzlement by a public officer, under vari-

ous statutes, see Bork u. People, 91 N. Y.

5; The State v. Hebel, 72 Ind. 361 ; Peo.
pie V. McKinney, 10 Mich. 54; The State
V. Graham, 13 Kan. 299 ; The State v.

Parsons, 54 Iowa, 405 ; The State v.

Brandt, 41 Iowa, 593, 595 ; The State v.

Goss, 69 Maine, 22 ; The State v. Ring,
29 Minn. 78, 80; Eeg. v. Moah, Dears. 626,

7 Cox C. C. 60.

1 For the rules see Crim. Proced. I.

§ 593 et seq.

2 For embezzlement by a common car-

rier, The State v. Hinckley, 38 Maine, 21.

Embezzlement of promissory notes deliv-

ered to the defendant to keep and return.

Commonwealth i\ Hussey, 111 Mass. 432.

Against a bill broker for embezzling a bill

delivered to be discounted, 3 Chit. Crim.
Law, 967. Note entrusted for special pur-

pose, Reg. V. Hynes, 13 U. C. Q. B. 194.

Bonds, Commonwealth v. Tenney, 97 Mass.
50. Bank-book, Commonwealth v. Doher-
ty, 127 Mass. -20. Exchequer bills, 3 Chit.

Crim Law, 968. Various securities, Reg.
V. Cooper, Law Rep. 2 C. C. 123, 125; 3

Chit. Crim. Law, 965, 966. Funds of a
benefit society, Reg. v. Taffs, 4 Cox C. C.

169 ; Reg. v. Woolley, 4 Cox C. C. 251
;

Reg. V. Woolley, 4 Cox C. C. 255 ; Reg. v.

Proud, Leigh & C. 97, 9 Cox C. C. 22 ; Reg.
V. Tyrie, 11 Cox C. C. 241. By a bank
officer. Commonwealth v. Shepard, 1 Al-

len, 575. Against trustee of savings bank,

Reg. o. Fletcher, Leigh & C. 180, 9 Cox
C. C. 189. Against servant. People t.

Garcia, 25 Cal. 531. Guardian, The State

V. Henry, 1 Lea, 720. Trustee, Reg. v.

FuUagar, 14 Cox C. C. 370. Bailee of
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§ 412. Solicitations —and other attempts at embezzlement

are, of course, indictable under the general law of attempt.

And we have seen what are the proper forms for the indict-

ment.^ It has been adjudged good for the solicitation to say, —
That A, &c. on, &c. at, &c. " did falsely, wickedly, and unlawfully so-

licit and incite one X, a servant of Y, to take, embezzle, and steal a quan-

tity of twist, of the value of, &c. of the goods and chattels of his master Y
aforesaid ;

" against the peace, &c.^

coin and gold-dust, People v. Peterson, 111. 382 ; Reg. v. Harman, 2 Ld. Raym.
9 Cal. 313. Warehouseman embezzling 1104.

grain, The StJite v. StoUer, 38 Iowa, i Ante, § 100-107, 110, 111.

321. Commission merchant embezzling 2 jjgx d. Higgins, 2 East, 5. For other

proceeds of sale, Wright v. People, 61 forms, see 3 Chit. Crim. Law, 992, 993.

For EMBRACERY,see Obstructing Jdstice, &c.

ENDEAVORS,see ante, § 100-112.

ENGROSSING,see Crim. Proeed. II. § 348-350.

ENTICING, see ante, § 105-107, 114, 116, 117.

ENTRY, FORCIBLE, see Forcible Ektky, &c,

ESCAPE, see Prison Breach, &c.

ESTRAY ANIMALS, see ante, § 176.

EXPOSING DEPENDENTPERSON, see Neglects.
EXPOSUREOF PERSON, see Nuisance.
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CHAPTERXXXII.

EXTOETION.^

§ 413. Extortion —is a species of Malfeasance in Office ; and,

as such, it might well be relegated to the chapter further on.

But, because it is commonly treated as a separate offence, the

pleader will be better served by giving its forms here, where he
will first look for them.

§ 414. CommonForm —(Constable). —The following is a com-
mon English form for extortion by a constable : —

That A, &c. on, &c. at, &c. being then and there one of the constables

of the said parish,^ did take and arrest one X, by color of a certain war-
rant, commonly called a bench warrant, which he the said A then and
there alleged to be in his possession ; and that the said A afterwards, and
whilst the said X so remained in his custody as aforesaid [to wit, on the

day and year aforesaid, at the parish aforesaid, in the county aforesaid '],

unlawfully, corruptly, deceitfully, extorsively, and by color of his said

office, did extort, receive, and take of and from the said X the sum of five

shillings, as and for a fee due to him the said A as such constable as afore-

said, for tfie obtaining and discharging of the said warrant, as he the said A
then and there alleged ; whereas, in truth and in fact, no fee whatever was
then due from the said X to the said A, as such constable as aforesaid in

that behalf; [in contempt of our said Lady the Queen and her laws, to the

evil and pernicious example of all others in the like case offending,* and]

against the peace, &o.*

§ 415. Formula. —The indictment will vary with the office,

with the special facts ; and, when on a statute, with its terms,

' 1 For the direct expositions of this ^ j have omitted from this introduction

offence, with the pleading, practice, and a few useless words.

evidence, see Crim. Law, 11. § 390-408; ^ " Then and there " would be an ample

Crim. Proced. II. § 357-364. Incidental, substitute for all this matter in brackets.

Crira. Law, I. § 573, 587, 715 ; Crim. Pro- * Needless. Ante, § 48; Crim. Proced.

ced. I § 469 ; Stat. Crimes, § 159, note, L § 647.

171, note, 217, 346, note. And consult ^ Archb. Crim. PI. & Ev. 10th ed. 581,

Malfeasance and Non-feasance in 19th ed. 891.

Office —Thkeatening Letteks, &c.
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An outline of its allegations is given in " Criminal Procedure." ^

The formula may be, —
That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80], being a dep-

uty of Mthe sheriff of said county [^or, &c. setting out the office according

to the fact], and then and there having taken into and keeping in his cus-

tody as such deputy sheriff the body of one X [ante, § 78, 79] by him the

said A arrested and held under and by virtue of, &c. [specifying the au-

thority ; or, in other apt terms, stating according to the fact some condi-

tion of things which gave opportunity for the extortion and rendered it

legally possible], did corruptly, deceitfully, fraudulently, extorsively, and
by color of his said office demand and receive of and from the said X
twenty dollars, as and for a fee due him the said A from the said X for,

&c. [saying for what] ; whereas, in truth and in fact, there was then and
there no fee due the said A from the said X [or, the fee due to the said A
from the said X was, for the services aforesaid, or otherwise specifying for

what,'' nine dollars and fifty-one cents and no more] ; against the peace, &c.

[ante, § 65-69].»

§ 416. Upon Statute —(County Treasurer). —The indictment

upon the Indiana statute may be, for example, —
That A, &c. on, &c. at, &c. being the treasurer of the said county of M,

did then and there corruptly, unlawfully, extorsively, and by color of his

said office eitort, demand, and receive of and from one X thirty-five cents

as and for a fee due from the said X to him the said A as such treasurer,

for making distress and sale of the said X's goods and chattels in payment

^ Crim. Proced. II. § 357. Montana. —Territory v. McElroy, 1

2 Crim. Proced. II. § 358, 359. Mon. Ter. 86.

8 For other forms see 2 Cliit. Crim. New Hampshire. —The State v. An-
Law, 293-301, 550; 4 Went. PI. 146; drews, 51 N. H. 582.

Rex V. Norton, 4 Went. PI. 147 ; Eex v. New Jersey. —Halsey v. The State, 1

Bronghton, Trem. P. C. Ill ; Rex v. Southard, 324; The State v. Maires, 4
Johnson, Trem. P. C. 119; Rex v. New- Vroom, 142.

man, Trem. P. C. 123 ; Reg. v. Atkinson, Oregon. —The State v. Perham, 4 Ore-

11 Mod. 79 ; Reg. o. Badger, -6 Ellis & B. gon, 188.

137. Pennsylvania. —Commonwealth v.

Arkansas. —Leeman v. The State, 35 Evans, 13 S. & R. 426.

Ark. 438. Tennessee. —The State v. Fields, Mart.

Georgia. —Oliveira v. The State, 45 Ga. & Terg. 137.

555. Texas. —Smith v. The State, 10 Texas
Indiana. —The State v. Coggswell, 3 Ap. 413.

Blackf. 54 ; Emory v. The State, 6 Blackf. Wyoming. —McCarthy v. Territory, I

106 ; The State v. Moore, 1 Ind. 548; The Wy. Ter. 311.

State V. Barton, 3 Ind. 93. United States. —United States u. Marks,
Massachusetts. —Commonwealth v. 2 Abb. U. S. 531, 536; United States u.

Shed, I Mass. 227 ; Commonwealth v. More, 3 Cranch, 159 ; United States v.

Cony, 2 Mass. 523. Jackson, 3 Saw. 59.

Minnesota. —The State v. Brown, 12

Minn. 490.
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of taxes by the said X owing to the State and county ; whereas, in truth

and in fact, no distress and no sale of such goods and chattels for such

purpose had been made, and no fee was then due from the said X to the

said A ; against the peace, &C.''

§ 417. Other Forms —may be readily constructed from the

foregoing, or found in the places referred to in the note to the

formula.^

1 The State v. Burton, 3 Ind. 93. And compare with Reg. v. Atkinson, 1 1 Mod.
79 ; 2 Chit. Crim. Law, 300.

2 Ante, § 415.

For FALSE IMPRISONMENT, see Kidnapping, &c.

FALSE NEWS, see ante, § 310 ; Crim. Law, I. § 472-478, 540.

FALSE PERSONATION, see False Pketencbs.
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CHAPTERXXXIII.

FALSE PKBTENCBS.^

§ 418. Not Complicated —(What Forms needed). —The of-

fence of Cheating by False Pretences, as distinguished from
" Cheats at Comnaon Law," is purely statutory. But the stat-

utes, while presenting verbal differences, are nearly uniform in

substance ; the elements of the wrong are simple and few; and,

though the facts of now and then a case can be set out only in

many words, no two cases of this sort are identical, and no help

can come to the pleader from preserving for him in a book of

precedents what he will never have occasion to use. Or, if the

facts should repeat themselves, he could better write them down
without the form than with it. So that the outlines of the in-

dictment, showing the allegations which remain the same through

the infinite shiftings of facts, are all that will be required for this

chapter. The girl who copies her correspondence from a " Com-
plete Letter-writer " is wise in comparison with the pleader who
would use more were it furnished him.

§ 419. How the Indictment. —The substantial allegations are,

that the defendant employed, with another person, such and such

false pretences, which are specified; that they were false ;^ that

he knew them to be false, and this whether^ the statutory words

1 For the direct einciclations of this of- must allege the defendant's knowledge of

fence, with the pleading, practice, and evi- the falsity of the pretences. If, primn/ocie,

dence, see Crim. Law, II. § 409-488 ; Crim. from the facts set out in it, knowledge may
Proced. II. § 162-198. Incidental, Crim. he presumed, does it not disclose a prima

Law, I. § 110, 2.'57, 369, 438, 468, .571, 586, facie offence, though it does not say in

587, 633, 686, 758, 815; II. § 152-155, words that the defendant knew? There

583; Crim. Proced. I. § 53,397,449,468; are, in the books, forms assumed to he good,

Stat, Crimes, § 133, 134, 231. And com- not in terms averring knowledge. For ex-

pare with Cheats at CommonLaw. ample, Reg. v. Bull, 13 Cox C. C. 608;
2 Rex V. Perrott, 2 M. & S. 379 ; Crim. The State r. Call, 48 N. H. 126 ; The State

Law, II. § 471

.

V. Boon, 4 Jones, N. C. 463. Still, the ju-

^ Crim. Prooed. II. § 172. I am not dicious pleader will not intentionally, in

certain of the universality of the proposi- any case, omit this allegation,

tion, that, for an indictment to be good, it
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CHAP. XXXIII.] FALSE PRETENCES. § 420

are so or not ; that he got of aiiotlier certain things of value,

which must be particularized, and must be within the statutory-

inhibition ; and that the pretences were the moving cause where-
by the things were obtained. The phraseology of the statute

must be followed, as in other indictments on statutes ; and,

where the offence is felony, the word " feloniously " should be

used, whether it is in the statute or not.^

§420. Formula. —The allegations which, when not coverhig

the statutory terms, must be modified until they do cover them,

may be, —
That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80], [feloniously

devising and intending to cheat and defraud one X^], did then and there

falsely and feloniously * pretend [look at the statute and follow its words ^]

to the said X, that one Mwas desirous of borrowing of him the said X a

certain gun, and that he the said A was a messenger from said Mauthor-

ized and required to bring it to the said M^ [or, &c. setting out any other

false pretence acccording to the special fact, and adding, coupled by and,

as many other not-repugnant false pretences as the pleader chooses °] ; by
means of which false pretences he the said A did then and there fraudu-

lently [and feloniously] obtain of the said X, of the property [or, goods

and chattels, &c. as the expression is in the statute] of the said X,' the

said gun [or, &c. setting out, in like manner, any other things obtained *],

of the value of, &c. ;
' whereas, in truth and in fact, the said Mwas not

then desirous of borrowing the said or" any other gun of the said X, and

the said X was not then and there a messenger from said Mauthorized and

required to bring it to him [or, whatever the false pretences were, negative

them after this manner "], all of which the said X then and there well

knew; against the peace, &c. [ante, § 65-69].^^

1 Crim.Proced. II. § 163, 165, 168, 172, § 173; The State v. Lathrop, 15 Vt.

173, 175, 176, 179-182. 279.

2 Necessary only if the expression is in ^ Crim. Proced. II. § 173
;

post, § 423

the statute, in wliich case follow the statu- and note.

tory terms. Crim.Proced. 11. § 182; Ham- 'The allegation of value is necessary

ilton V. Reg. 2 Cox C. C. 11, 16. only under a statute making value an ele-

3 " Feloniously " to be used only if in ment in the punishment. Crim. Proced.

the statute, or if the offence is felony. II. § 177.

Ante, § 206, note. i° " Or,'' instead of " and," proper in

* Por example, 30 Geo. 2, c. 24, § 1, negative averments. Ante, § 97, note, and

had also the words " knowingly and de- the places there referred to.

signedly." On such a statute the allega- ii Further as to which see Crim. Pro-

tion should be "did knowingly and design- ced. II. § 168.

edly, falsely," &c. ^'^ Por forms see Archb. Crim. PI. & Ev.
6 Crim. Proced. II. § 165, 173, 174, 177. 10th ed. 289, 19th ed. 513, .532 ; 3 Chit.

6 Ante, § 19-21 ; Crim. Proced. II. Crim. Law, 1003-1021 ; 4 lb. 2 ; 4 Went.

§ 170, 171. PI. 55, 78, 79 ; 2 Cox C. C. App. 6 : 3 lb.

' The allegation of ownership, as in App. 49; 4 lb. 3, 33, 41, 45 ; 5 Ih. App.

larceny, is essential. Crim. Proced. II. 51, 53, 79, 90; 6 lb. App. 46-62, 94, 138,

15 225
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§ 421. Authorized by Statute. —Legislative ingenuity has not

devised a form for alleging this offence more compact or other-

157; 7 lb. App. 24; 8 lb. App. 17; 11

lb. App. 11 ; Rex v. Story, Russ. &
Ey. 81 ; Rex v. Freeth, Russ. & Ry. 127

;

Rex V. Hill, Russ. & Ry. 190 ; Rex v.

Tannet, Russ. & Ey. 351 ; Rex v. Flint,

Russ. & Ey. 460 ; Rex v. Goodhall, Russ.

& Ry. 461 ; Rex v. Yates, 1 Moody, 170;

Rex V. Douglas, 1 Moody, 462 ; Rex v.

Parker, 2 Moody, 1 ; Reg. o. Henderson,
2 Moody, 192, Car. & M. 328 ; Reg. o.

Johnston, 2 Moody, 254 ; Reg. v. Abbott,

1 Den. C. C. 273, 2 Car. & K. 630, 2 Cox
C. C. 430 ; Reg. v. Brown, I Den. C. C.

291, 299, 2 Car. & K. 504, 3 Cox C. C.

127 ; Reg.w. Leonard, 1 Den. C. C. 304, 2

Car. & K. 514, 3 Cox C. C. 284 ; Reg. v.

Boulton, 1 Den. C. C. 508, 2 Car. & K.
917, 3 Cox C. C. 576; Reg. v. Coulson, 1

Den. C. C. 592, 4 Cox C. C. 227 ; Eeg. v.

Kealey, 2 Den. C. C. 68, 70, 5 Cox C. C.

193; Reg. v. Welman, Dears. 188, 6 Cox
C. C. 153 ; Reg. v. Garrett, Dears. 232

;

Eeg. 7). Hewgill, Dears. 315 ; Reg. v. Eagle-

ton, Dears. 376, 515 ; Eeg. v. Archer,

Dears. 449, 6 Cox C. C. 515; Eeg. v.

Gates, Dears. 459, 6 Cox C. C. 540 ; Reg.
V. Burgon, Dears. & B. 11, 14; Eeg. v.

Gardner, Dears. & B. 40 ; Eeg. t. Keighley,

Dears. & B. 145, 7 Cox C. C. 217 ; Reg. v.

Mills, Dears. & B. 205, 7 Cox C. C. 263
;

Eeg. V. Danger, Dears. & B. 307, 309, 7

Cox C. C. 303 ; Eeg. v. Watson, Dears.

& B. 348, 7 Cox C. C. 364, 369 ; Reg. v.

Godfrey, Dears. & B. 426, 7 Cox C C. 392
;

Eeg. i;. Fry, Dears. & B. 449, 7 Cox C. C.

394 ; Eeg. !•. West, Dears. & B. 575, 8 Cox
C. C. 12 ; Eeg. v. Butcher, Bell C. C. 6, 8

Cox C. C. 77 ; Reg. v. Goss, Bell C. C.

208, 8 Cox C. C. 262 ; Reg. v. Burnsides,

Bell C. C. 282, 8 Cox C. C. 370 ; Reg. r.

Moseley, Leigh & C. 92 ; Reg. v. Kerrigan,

Leigh & C. 383, 9 Cox C. C. 441 ; Reg. v.

Lee, Leigh & C. 309, 9 Cox C. C. 304

;

Eeg. V. Lee, Leigh & C. 418, 9 Cox C. C.

460 ; Eeg, v. Henshaw, Leigh & C. 444
;

Eeg. V. Bulmer, Leigh & C. 476, 9 Cox
C. C. 492 ; Eeg. v. Giles, Leigh & C. 502,

10 Cox C. C 44; Eeg. v. Naylor, Law
Rep. 1 C. C. 4, 10 Cox C. C. 149; Eeg. u.

Martin, Law Rep. 1 C. C. 56, 10 Cox
C. C. 383 ; Reg. v. Hazelton, Law Rep. 2

C. C. 134, 13 Cox C. C. 1 ; Rex v. Airey,

2 East, 30 ; Rex v. Perrott, 2 M. & S, 379

;
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Eeg. V. Wickham, 10 A. & E. 34 ; Hamil-
ton V. Eeg. 9 Q. B. 271, 2 Cox C. C. 11

(same form in Reg. v. Hamilton, 1 Cox
C. C. 244, 245) ; Reg. v. Bowen, 13 Q. B.

790 ; Sill u. Eeg. 1 Ellis & B. 553, Dears.

132; Reg. o. Cooper, 1 Q. B. D. 19, 13

Cox C. C. 123 ; Reg. v. Foster, 2 Q. B. D.
301, 13 Cox C. C. 393 ; Reg. v. Cooper, 2

Q. B. D. 510, 13 Cox C. C. 617 ; Rex i,.

Douglass, 1 Camp. 212 ; Rex v. Plestow,

1 Camp. 494 ; Eex v. Evans, 5 Car. & P.

553 ; Rex v. Eeed, 7 Car. & P. 848 ; Reg. v.

TuUy, 9 Car. & P. 227 ; Reg. v. Copeland,

Car. & M. 516; Eeg. v. Bloomfield, Car.

& M. 537 ; Reg. v Philpotts, 1 Car. & K.

112; Reg. ^. Dent, 1 Car. & IC. 249, 251,

note ; Eeg. v. Cooke, 1 Fost. & F. 64 ; Reg.

V. Franklin, 4 Fost. & F. 94 ; Keg. v. Ward,
I Cox C. C. 101 ; Reg. v. Gruby, 1 Cox C. C.

249 ; Reg.!;. Molony,2 Cox C. C. 171 ; Eeg.

I'. Bates, 3 Cox C. C. 201 ; Reg. v. Brown, 2

Cox C. C. 348 ; Reg. v. Bowen, 3 Cox C. C.

483 ; Reg. v. Baroisse, 5 Cox C. C. 559
;

Eeg. V. Bailey, 6 Cox C. C. 29 ; Reg. v.

Partridge, C Cox C. C. 182 ; Reg. v. Smith,

6 Cox C. C 314 ; Eeg. v. Jones, 6 Cox
C. C. 467 ; Latham v. Reg. 9 Cox C. C.

516 ; Reg. v. Carter, 10 Cox C. C. 645;
Reg. V. Hunter, 10 Cox C. C. 642 ; Reg.
V. Steels, 1 1 Cox C. C. 5 ; Reg. v. Davis,

II Cox C. C. 181 ; Eeg. o. Garland, 11

Cox C. C. 224, 225; Eeg. u. Meakin, 11

Cox C. C. 270 ; Reg. v. Lake, 1 1 Cox C. C.

333; Eeg v. Hensler, 11 Cox C. C. 570;

Eeg. .. Howarth, 11 Cox C. C. 588 ; Reg.
V. James, 12 Cox C. C. 127 ; Reg. ii. Eng-
lish, 12 Cox C. C. 171 ; Reg. v. Lince,

12 Cox C. C. 451 ; Reg. t: John, 13 Cox
C. C. 100, 107; Reg. V. Murphy, 13 Cox
C. C. 298 ; Reg. v. Bull, 13 Cox C. C.

608; Reg. v. Knieht, 14 Cox C. C. 31;
Reg. K. Kellehcr, 14 Cox C. C. 48; Reg.

V. Jarman, 14 Cox 0. C. Ill ; Reg. v.

Lamer, 14 Cox C. C. 497 ; Rex v. Keefe,

Jebb, 6 ; Rex u. Eitzmaurice, Jebb, 29 ;

Eeg. V. Davis, 18 U. C. Q. B. 180 ; Reg.

V. Campbell, 18 U. C. Q. B. 413 ; Reg. v.

Dessauer, 21 U. C. Q. B. 231 ; Reg. o.

McQuarrie, 22 U. C. Q. B. 600.

Alabama. —Oliver v. The State, 37 Ala.

134 ; Clay v. The State, 43 Ala. 350 ; Lang-
ford (I. The State, 45 Ala. 26 ; Edwards v.

The State, 49 Ala. 334 ; Franklin v. The
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wise better than the common-law rules present. Following the

outline provided in the Alabama code we have, —
State, 52 Ala. 414 ; Colly v. The State, 55

Ala. 85 ; Sandy v. The State, 60 Ala. 58

;

Daniel v. The State, 61 Ala. 4 ; Mack v.

The State, 63 Ala. 138.

Arkansas. —The State v. Hand, 1 Eng.

165 ; MeKenzie o. The State, 6 Eng. 594;

Burrow v. The State, 7 Eng. 65 ; The
State V. Vandlmark, 35 Ark. 396 ; John-

son V. The State, 36 Ark. 242 ; Treadaway
V. The State, 37 Ark. 443.

Connecticut. —The State v. Penley, 27

Conn. 587 ; The State v. Pritchard, 35

Conn. 319 ; The State t>. Jackson, 39 Conn.
229.

Florida. —Hamilton u. The State, 1 6 Fla.

288 ; Ladd v. The State, 17 Fla. 215, 217.

Illinois. —Thomson v. People, 24 III.

60 ; Morton ti. People, 47 111. 468 Rain-

forth V. People, 61 111. 365.

Indiana. —The State v. Smith, 8

Blackf. 489, 490; The State v. Magee, 11

Ind. 154; The State v. Orvis, 13 Ind. 569
;

The State v. Pryor, 30 Ind. 350 ; Maley
V. The State, 31 Ind. 192 ; Todd v. The
State, 31 Ind. 514, 516; Leobold v. The
State, 33 Ind. 484 ; The State v. Locke, 35

Ind. 419 ; Halley v. The State, 43 Ind.

509 ; Jones v. The State, 50 Ind. 473

;

Keller w. The State, 51 Ind. Ill ; Clifford

V. The State, 56 Ind. 245, 246 ; The State

V. Timmons, 58 Ind. 98 ; Bonnell v. The
State, 64 Ind. 498 ; The State v. Snyder,

66 Ind. 203 Perkins v. The State, 67 Ind.

270 ; Miller v. The State, 73 Ind. 88

;

Shaffer v. The State, 82 Ind. 221, 222;
Strong V. The State, 86 Ind. 208.

Iowa. —The State v. Webb, 26 Iowa,

262; The State v. Dowe, 27 Iowa, 273;

The State v. Joaquin, 43 Iowa, 131 ; The
State V. Anderson, 47 Iowa, 142 ; The
State V. Quinn, 47 Iowa, 368 ; The State

V. McConkey, 49 Iowa, 499 ; The State v.

House, 55 Iowa, 466 ; The State v. Mont-
gomery, 56 Iowa, 195.

Kansas. —The State v. Snyder, 20 Kan.
306 ; The State v. Cowdin, 28 Kan. 269.

Kentucky. —Cojnmonwealth v. Haughey,
3 Met. Ky. 223 ;

Glackan v. Common-
wealth, 3 Met. Ky. 232.

Maine. —The State v. Mills, 17 Maine,

211 ; The State v. Philbrick, 31 Maine,

401 ; The State v. Paul, 69 Maine, 215

;

The State v. Hill, 72 Maine, 238.

Massachusetts. —Commonwealth u.

Wilgus, 4 Pick. 177 ; Commonwealth t-.

Call, 21 Pick. 515 ; Commonwealth u.

Stone, 4 Met. 43 ; Commonwealth v. Har-

ley, 7 Met. 462 ; Commonwealth v. Strain,

10 Met. 521 ; Commonwealth v. Hulbert,

12 Met. 446; Commonwealth v. Davidson,

I Cush. 33 ; Commonwealth v. Morrill, 8

Cush. 571 ; Commonwealth «. Nason, 9

Gray, 125 ; Commonwealth v. Lannan, 1

Allen, 590 ; Commonwealth v. Goddard,

4 Allen, 312; Commonwealth tf. Jeffries,

7 Allen, 548 ; Commonwealth v. Lincoln,

11 Allen, 233; Commonwealth u. Norton,

II Allen, 266 ; Jeffries v. Commonwealth,
12 Allen, 145 ; Commonwealth v. Con-
nolly, 97 Mass, 591 ; Commonwealth v.

Hooper, 104 Mass. 549 ; Commonwealth
V. Dean, 110 Mass. 64 ; Commonwealth v.

Hutchison, 114 Mass. 325 : Commonwealth
V. Coe, 115 Mass. 481 ; Commonwealth v.

Parmenter, 121 Mass. 354; Commonwealth
». Ashton, 125 Mass 384; Commonwealth
u. Stevenson, 127 Mass. 446 ; Common-
wealth V. Harkins, 128 Mass. 79 ; Com-
monwealth V. Howe, 132 Mass. 250.

Michigan. —People v. Winslow, 39
Mich. 505 ; People v. Cline, 44 Mich. 290

;

Higler ?;. People, 44 Mich. 299, 300, note

;

People V. Pray, 1 Mich. N. P. 69 ; People

V. Sumner, 1 Mich. N. P. 214.

Minnesota. —The State v. Benson, 28

Minn. 424 ; The State v. Gray, 29 Minn.
142,

Mississippi. —Bowler i>. The State, 41

Missis. 570.

Missouri. —The State o. Evers,, 49

Misso. 542 ; The State u. Saunders, 63

Misso. 482, 483 ; The State v. Vorback, 66

Misso, 168, 171 ; The State v. Bradley,

68 Misso. 140; The State v. Smallwood,

68 Misso. 192; The State ,,. Fancher, 71

Misso. 460 ; The State v. Porter, 75 Misso.

171, 172.

NewHampshire. —The State v. Call, 48

N. H. 126.

NewJersey. —The State v. Tomlin, 5

Dutcher, 13 ; The State v. Blauvelt, 9

Vroom, 306.

New York. —People v. Stone, 9 Wend.
181 ; People v. Gates, 13 Wend. 311 ; Peo-

ple V. Clough, 17 Wend. 351 ; People v.

Williams, 4 Hill, N. Y. 9 ; Fenton v.
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That, before the finding of this indictment, A, &c. did falsely pretend to

X and Y, who were at the time members of a mercantile firm of the name
and style of X & Y, with intent to defraud, that he had satisfied a certain

deed of trust which Mhad or held upon the said A's cotton crop, and that

the said Mhad directed and given authority to him the said A to receive

from the said X and Y the proceeds of said cotton crop, which was then

in their hands, and by means of such false pretence obtained from the said

X and Y the sum of sixty-five dollars in money; against the peace, Jfcc.^

§ 422. At Common La-w, Shorter —(By Counterfeit Coin). —
Under the common-law rules, a somewhat, though not greatly,

briefer expression of the idea than the foregoing, changing, prob-

ably for the better, the order of the allegations (the foregoing

following the common order), was employed in a late case and
adjudged adequate. It is, —

That A, &c. on, &c. at, &c. [devising and intending to cheat and defraud

one X of his goods, money, and property "^j, unlawfully, knowingly, and

People, 4 Hill, N. Y. 126 ; People v. Crissie,

4 Denio, 525 ; Smith v. People, 47 N. Y
303 ; People v. Blanchard, 90 N. Y. 314,

315; Webster v. People, 92 N. Y. 422

People I'. Hale, 1 Wheeler Crim. Cas. 174
People V. Conger, 1 Wheeler Crim. Cas
448 ; Skiff V. People, 2 Parker C. C. 139

People V. Chandler, 4 Parker C. C. 231

People V. Sully, 5 Parker C. C. 142 ; Peo-
ple V. Smith, 5 Parker C. C. 490 : People
V. Cooke, 6 Parker C. C. 31 ; People v.

Stetson, 4 Barb. 151 ; People r. Higbie, 66

Barb. 131 ; Clark tf. People, 2 Lans. 329
;

People V. Chandler, 1 Buf. 560, 561.

North Carolina. —The State v. Fitz-

gerald, 1 Dev. & Bat. 408 ; The State v.

Boon, 4 Jones, N. C. 463 ; The State v.

Pickett, 78 N. C. 458 ; The State v. Wiin-
day, 78 N. C. 460 ; The State v. Lambeth,
80 N. C. 393 ; The State v. Holmes, 82

N. C. 607 ; The State v. Reese, 83 N. C.

637; The State v. Eason, 86 N. C. 674;
The State v. Dickson, 88 N. C. 643.

OA/o. —Norris v. The State, 25 Ohio
State, 217; EUars v. The State, 25 Chio
State, 385 ; Baker ,'. The State, 31 Ohio
State, 314 ; Kennedy ^. The State, 34
Ohio State, 310 ; Redmond u. The State,

35 Ohio State, 81.

Pennsyloania. —Commonwealth v. Hen-
ry, 10 Harris, Pa. 253.

South Carolina. —The State v. Wilson,
2 Mill, 135 ; Middleton «. The State,

Dudley, S. C. 275.
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Tennessee. —Jim v. The State, 8 Humph.
603 ; Britt v. The State, 9 Humph. 31

;

The State v. De Hart, 6 Baxter, 222

;

Wallace v. The State, 2 Lea, 29, 30;
Moulden v. The State, 5 Lea, 577 ; Canter
I). The State, 7 Lea, 349.

Texas. —The State v. Vickery, 19

Texas, 326 ; Tomkins v. The State, 33
Texas, 228 ; Burd v. The State, 39 Texas,

509 ; Johnson v. The State, 41 Texas, 65

;

The State v. Dyer, 41 Texas, 520; The
State V. Levi, 41 Texas, 563 ; Wa.'ihington

V. The State, 41 Texas, 583 ; Martin v.

The State, 1 Texas Ap. 586, 587; Mar-
wilsky V. The State, 9 Texas Ap. 377;
Mathews v. The State, 10 Texas Ap. 279;
Stringer v. The State, 13 Texas Ap. 520.

Vermont. —The State c Bacon, 7 Vt.

219; The State c. Snmner, 10 Vt. 587;
The Stnte v. Lathrop, 15' Vt 279.

Virginia. —Commonwealth v. Swinney,
I Va. Cas. 146, 150.

West Virginia. —The State k. Hurst,
II W. Va. 54.

Wisconsin. —The Stiite v. Kube, 20
Wis. 217.

United States. —District of Columbia.
United States v. Hale, 4 Cranch C. C. 83

;

Jones 1'. United States, 5 Cranch C. C. 647.
1 Oliver v. The State, 37 Ala. 134.
'^ As to this, see ante, § 420 and note.

If its insertion is necessary, plainly it need
not be both here and at the close of the
indictment.
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designedly did falsely pretend to the said X, that he the said A had run
three clamps of timber from Davis bridge in said county to the mouth of

Rocli Fish creek ; whereas, in truth and in fact, he the said A had not run
three clamps of timber from Davis bridge in said county to the mouth of

Bock Fish creek, as he the said A then and there well knew ; by color

and means of which said false pretences he the said A did then and there

unlawfully, knowingly, and designedly obtain from the said X the sum of

nine dollars [query, see post, § 423], property of said X, with intent' to

cheat and defraud the said X ; against the peace, &c.^

§423. By Forged and other Worthless Paper.^ —For obtaining

a chattel and coin by the false pretence that a flash note was
good, it has been adjudged adequate in allegation, where the

offence was misdemeanor, to say, —
That A, &c. and B, &c. on, &c. at, &c. unlawfully did falsely pretend

to one X, that a certain printed paper then and there produced by him
the said A, and by him offered and given to the said X in payment for

certain pigs, before then agreed to be sold by the said X to the said A,

was a good and valid promissory note for the payment of, &c. ; by means
of which said false pretence, the said A and B did then and there unlaw-

fully obtain from the said X five pigs of the value of, &c., one piece of the

current gold coin, &c. called, &c. of the value of, &c. [and specifying in

like manner the rest of what was received in change *], of the moneys,

1 See the last note. ^ Crim. Law, II. § 448.

2 The State v. Dickson, 88 N. C. 643. * Howallege Money, &e. —It appears

In this form, which omits the word "felo- to be the doctrine, that, in the absence of

niously," the offence is assumed to be mis- any statutory modification of common-law
demeanor. Of course, whether the pleader requirements, the allegation of the thing

takes this form or the formula in section wrongfully taken must be the same in false

before the last, or any other, for his model, pretences as in larceny. Crim. Proced. II.

he will lay the statute on which he is pro- § 173. "Money" ordinarily means coin

ceeding before him, and see that his allega- (Stat. Crimes, § 217, 344-346), the pieces

tions do not depart from its terms. An- taken must be described, and it will not

other short form adjudged also to be good suffice simply to say such a sum in money,
—The State u. Boon, 4 Jones, N. C. or coin of so much value. Ciim. Proced.

463 is,

—

II. § 703-705. ^/ortion, the allegation of

mi. i A ! ru •
-I .qv.,„„„j „„• money will not cover bank-notes. Crim.

That A, &c. [bemg an evil-disposed per-
j tt i; .,00 t, ,1, •

1 . .1, j •

son, needless, ante, § 46, and wickedly design- Proced. II. § 732, where the right method ,8

ing to cheat one X, needless, as see above], pointed out. The rules for this are embar-

on, &c, [with force and arms, needless, ante, rassing in practice, and they are in Eng-

§ 43], at, &c. knowingly and designedly, by land and pretty extensively in this country

means of a certain false token, to wit, by relaxed by statute. In England the pro-

means of a quarter of a dollar which the said vision (14 & 15 Vict. c. 100, § 18) is, that,

A well knew to be counterfeit, did then and " ;„ every indictment in which it shall be
there obtain from the said X one piece of necessary to make any averment as to any
gingerbread, with intent to cheat and defraud ^^^^y. ^^. ^„^ ^^jg ^f j^g ^^^^.^ ^^ jj gj^g,}

the said X ;
against the peace, &c.

^^ sufficient to describe such money or

Compare this form with the one several bank-note simply as money, without speci-

times longer, for the like offence, in Com- fying the particular coin," &c. And see

mouwealth v. Nason, 9 Gray, 125. ante, § 404.
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goods, and chattels of the said X, with intent then and there to cheat and

defraud him the said X of the same. Whereas in truth and in fact the

said printed paper was not a good and valid promissory note for the pay-

ment of the aforesaid sum of, &c. or for the payment of any sum whatever

[and this the said A and B then and there well knew ^] ; against the

peace, •fee.''

§ 424. As to Pecuniary Standing. —The allegations may be, —
That A, &c. on, &c. at, &c. did, with the intent to cheat and defraud

one X, then and there [feloniously], unlawfully, knowingly, and designedly

felsely pretend to the said X, that he the said A was owing but little ; that

he was owing M for a pair of oxen, and was not owing any other large

debt ; that the sale of wood and bark owned by him the said A would

more than pay all he owed [_or, setting out any other false pretences as

they were actually made '] ; and that his note for two hundred and fifty

dollars [^or, &c. as the proofs will be] was good; whereas, in truth and in

fact, he was then owing large amounts ; he was then owing other large

debts in addition to what he was then owing Mfor a pair of oxen,* and the

sale of wood and bark which he then owned would not more than pay for

all he then owed, and his note for two hundred and fifty dollars was not

then good [or, &c. negativing whatever pretences have been alleged], all

of which he the said A then and there well knew ; by color and means of

which false pretences he the said A did then and there [feloniously], un-

lawfully, knowingly, and designedly obtain from the said X one pair of

oxen of the property [or, goods and chattels, &c.^] of the said X, of the

value of, &c. with the intent to cheat and defraud as aforesaid the said X ;

against the peace, &c.°

§ 425. Other Pretences. —The books are full of forms, setting

out the allegations for almost every sort of false pretence imagin-

able. To copy them would simply augment these pages with no

1 The matter in these brackets is, be- false pretences consist of words used by
yond a reasonable doubt, necessary in this the respondent, it is sufficient to set them
case. Ante, § 419 and note. It is not in out in the indictment as they were uttered,

the indictment copied, but the particular without undertaking to explain their mean-
question was not raised. ing." Bellows, J. in The State v. Call, 48

2 Reg. V. Coulson, 1 Den. C. C. 592, 4 N. H. 126, 131, 132.

Cox C. C. 227. Compare this form with * Crim. Proced. II. 5 168; post, § 425,
that for the like common-law cheat, ante, note.

§ 276. For other forms for cheating by 6 Ante, § 420.

the use of different sorti of forged and other 6 The State v. Call, supra. For other
worthless paper, see 3 Chit. Crim. Law, forms see post, § 434 ; 6 Cox C. C. App.
1016; 6 Cox C. C. App. 49; 11 lb. App. 51, 53, 54, 94, 157. Against a married
11; Rex «. Freeth, Russ. & Ry. 127; Reg. woman, who, living apart from her hus-
V. Philpotts, 1 Car. & K. 112; Reg. v. band under an allowance, bought goods un-
Evans, 5 Car. & P. 553 ; Smith v. People, der the pretence that she was living with
47 N. Y. 303. him and he would pay for them. Reg. i>.

8 Crim. Proced. H. § 178. "Where the Davis, 11 Cox C. C. 181.
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compensating advantages to the pleader.^ Still what is set down
in the note may be helpful.

§ 426. Personating. —A species of false pretence is falsely per-

sonating another ; ^ and, as such, it may be laid in the same
manner as any other false pretence. Various sorts of it are like-

wise punishable under statutes made in special terms for llieir

1 Ante, §418. Ownership. —For ob-

taining valuables under the false pretence

of owning particular property ( Crim. Law,
IL § 426, 444), The State i>. McConkey,
49 Iowa, 499 ; Webster v. People, 92 N. Y.

422 (where land conveyed was subject to a

mortgage) ; Commonwealth v. Lincoln, 11

Allen, 233 (personal property) ; 5 Cox
C. C. App. 51, 90 ; 6 lb. App. 60. In The
State V. McConkey, supra, the allegation

of the false pretence was, " that he the said

A was then and there the owner of a cer-

tain city lot ; to wit, lot one, in block two

in Van's addition to the city of Des Moines,

Iowa, and . . . that a certain lot which he
the said A then and there pointed out,

showed, and designated to him the said X,
was lot one, in block two, in Van's addi-

tion to the city of Des Moines, Iowa, afore-

said." Being Military Officer, &o. —In

one case the false pretence alleged was,
" that he the said A was then and there a

captain in the Sixth New York cavalry,

and was then and there enlisting soldiers

by authority of the United States govern-

ment for his company, to wit, a company
in," &c. People v. Cooke, 6 Parker C. C.

31. And see Reg. v. Gardner, Dears. & B.

40, 7 Cox C. C. 136. And for another like

form, see Hamilton v. Reg. 9 Q. B. 271, 2

Cox C. C. 11 ; and the same form in

Reg. V. Hamilton, 1 Cox C. C. 244, 245.

Bought Property —which must be im-

mediately paid for, 4 Cox C. C. App. 33.

Horse —falsely represented sound, &c.

Reg. o. Keighley, Dears. & B. 145, 7 Cox
C. C. 217 ; 3 Cox C. C. App, 49 ;

The
State V. Jackson, 39 Conn. 229. Author-

ity. —False pretence of authority to re-

ceive money, &c., ante, § 420 ; 6 Cox C. C,

App. 51, 138, Carrier, &c.— falsely pre-

tending delivery of parcel, or otherwise »,

sum due, 3 Chit. Crim. Law, 1019 ;
The

State V. Kube, 20 "Wis, 217 ; Rex v. Airey,

2 East, 30 ; 6 Cox C. C, App. 55. Work,
—false account of, 6 Cox C. C. App. 56.

Weight or Measure, —false, 6 Cox C. C.

App. 59, 62 ; Rex v. Reed, 7 Car. & P.

848 ; Reg. v. Lee, Leigh & C. 418, 9 Cox
C, C. 460, Society, —false pretence as

to enrolment of, &c. 5 Cox C. C. App, 79
;

6 lb, App. 58, Unmarried, —that the

defendant was, Reg, u. Copeland, Car. &
M. 516 ; Reg. v. Johnston, 2 Moody, 254.

Money Paid, —false pretence as to, 3

Chit, Crim, Law, 1011 ; 6 Cox C, C. App.
51, Pauper, —falsely pretending a child

to be a, 3 Chit, Crim. Law, 1009. Goods,
—quality of, 6 Cox C, C. App. 60. In

Reg. V. Kerrigan, Leigh & C, 383, 9 Cox
C, C. 441, the allegations, a conviction

whereon was affirmed, were,

—

That A, &c. and B, &c, on, &c. at, &c. un-

lawfully, knowingly, and designedly did false-

ly pretend to X, that they the said A and B
were possessed of a large quantity of good
tobacco, to wit, two bales of tobacco contain-

ing, &c, of the value of, &c. and which they
the said A and B then proposed to and did

sell and deliver to the said X ; by means of

which said false pretence the said A and B
did then and there unlawfully obtain from
the said X the sum of, &c. of the moneys of

him the said X [this allegation of money is

probably not good except by the aid of stat-

utes which now exist in England and largely

in our States, as see ante, § 423 and note],

with intent thereby then and there to cheat

and defraud the said X [here slightly alter-

ing expressions authorized by English stat-

ute, to satisfy common-law rules] ; whereas,

in truth and in fact, the said A and B were

not then possessed of and had not then in their

possession a large quantity of good tobacco,

to wit, two bales of tobacco containing, &c.

of the value of, &c. as thej' the said A and B
did then and there so falsely pretend, but only

[here extending the negative averment be-

yond a bare denial, as see ante, § 424; Crim.

Proced. II. § 168] two bales which contained

half a pound weight of tobacco together with

a large quantity of stones, bricks, and saw-

dust, as they the said A and B, at the time

they so falsely pretended as aforesaid, well

knew ; against the peace, &c.

2 Crim. Law, II. § 152-155, 439.
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suppression. The indictment is easily drawn, and no special

forms for it, under the greatly varying statutes, need here be

given.^

§ 427. Chose in Action. —The indictment for obtaining a chose

in action by false pretences is the same as that for thus getting

any other property. But the pleader must see that he laj-s the

acquired thing in proper terms.^ And he should not confound

this dereliction with that of —
§ 428. Obtaining Signature.^ —A common form of the statutory

expressiou is "obtain the signature of any person to any written

instrument," the offence being otherwise the same as is sup-

posed in the foregoing sections. The allegations may be, for

example, —
[After setting out the false pretences in the usual way, proceed] : By

means of which said false pretences the said A did then and there unlawfully,

knowingly, and designedly \or, &o. employing the words of the statute] ob-

tain the signature of the said X* to a certain bond bearing date, &o. in the

penal sum of, &c. conditioned for the payment of, &c. to the said A, and
also the signature of the said X and Y his wife to a certain indenture of

mortgage bearing date, &c. executed to the said A upon certain real estate

of the said X situated in the county of M. conditioned for the payment of

the said sum of, &n. which indenture of mortgage was afterward duly re-

corded [and following, with the other allegations, the common forms].^

Or, the allegations may be, —
That A, &c. on, &c. at, &c. did unlawfully, feloniously, designedly, and

with intent to defraud one X, represent and pretend to him the said X,
that a certain instrument in writing which he the said A then and there

had prepared ready to be executed by him the said X was an order for a

certain number of patent churns ; it being then and there understood by

1 For forms, see 3 Chit. Crim. Law, able security, Rex v. Yates, 1 Moody, 170;
1083, 1085, 1086; 6 Cox C. C. App. 53; Reg. v. Danger, Dears. & B. 307, 309, 7

Rex V. Berthand, 4 Went. PI. 55 ; Reg. e. Cox C. C. 303. Railway ticket, Reg. «.

Lake, 11 Cox C. C. 333; Rex v. Tannet, Boulton, 1 Den. C. C. 508, 2 Car. & K.
Russ. & Ry. 351 ; Rex v. Story, Russ. & 917, 3 Cox C. C. 576.

Ry. 81 ; Rex v. Martin, Russ & Ry. 324
;

' Crim. Law, II. § 460, 484. ,

Rex ('. Ci'amp, Russ. & Ry. 327; Rex «. ' This sufficiently implies, what is a

Keefe, Jebb, 6 ; Rex v. Fitzmaurice, Jebb, necessary part of the oSence, that the in-

29; Martin «. The State, 1 Texas Ap. 586, striiment was delivered. Fcnton y. People,
587. 4 Hill, N. Y. 126.

2 As to which see ante, § 423, note

;

^ Fenton v. People, supra. For other
Crim. Proced. II. § 732. For a form for forms on the same statute see People v.

thus obtaining a promissory note, see 4 Stone, 9 Wend. 181 ; People v. Crissie, 4
Went. PI. 78. Bill of exchange, 3 Chit. Denio, 525; People i'. Sully, 5 Parker C. C.
Crim. Law, 1020; 6 Cox C. C. App. 57. 142.

Bank check, 6 Cox C. C. App. 57. Valu-
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and between the said A and the said X that he the said X should execute

and deliver to him the said A such an order for patent churns. By means
of which false representations and pretences the said A did then and there

obtain the name and signature of him the said X to a certain written instru-

ment in form of a promissory note of him the said X, purporting to bear

date the day and year aforesaid, for the sum of, &c. payable sixty days

after date to the said A or order, for value received. Whereas, in truth

and in fact, the said instrument so prepared and made ready for the signa-

ture of him the said X was not an order for a certain number of patent

churns, and was not any instrument which it was then and there under-

stood between the said A and the said X that the said X should execute,

all of which the said A then and there well knew ; against the peace, &C.''

§ 429. Money in Charity. —For obtaining, by false pretences,

a gift in charity,^ the indictment sets out the particular pretences

according to the fact, which varies in the several cases. And
otherwise it is constructed on the ordinary models.^

§ 430. Swindling. —The various sorts of cheating, including

this offence, are in some of the States termed swindling.'' There

appears to be nothing, depending on the name, to modify the

indictment ; but a reference to some cases in which are forms

may be convenient.^

§ 431. Confidence Game. —Wehave a statute making it indict-

able to obtain " any money or property by means of the use of

any false or bogus checks, or by any other means or device com-

monly called the confidence game." ^ The statute prescribes the

form for the indictment.'^

§ 432. Sleight of Hand, &c. —A statute makes punishable one

who, "by the game of three-card monte, so called, or any other

game, device, sleight of hand, pretensions to fortune-telling,

trick, or other means whatever, by the use of card.s or other im-

1 The State o. Joaquin, 43 Iowa, 131. 275; The State </. Dyer, 41 Texas, 520;

For other forms for obtaining a signature Johnson v. The State, 41 Texas, 65

;

by false pretences, see Commonwealth v. Burd v. The State, 39 Texas, 509 ; Mar-

Dean, 110 Mass. 64; Commonwealth v. wilsky v. The State, 9 Texas Ap. 377;

Stevenson, 127 Mass. 446 ; Ellars v. The Stringer v. The State, 13 Texas Ap. 520

State, 23 Ohio State, 385; The State u. (overruling Tomkins v. The State, 33

Pryor, 30 Ind. 350 ; Langford i). The State, Texas, 228); Mathews v. The State, 10

45"Ala. 26. Texas Ap. 279 ; The State v. Gray, 29

2 Crim. Law, II. § 467. Minn. 142 ; The State v. Quinn, 47 Iowa,

8 For a form, see Eeg. v. John, 13 Cox 368.

C. C. 100 107. * ^°^ '' ^'"l ''* construction see Pierce

4 And'see Stat. Crimes, § 413. ». People, 81 111. 98.

6 The State v. Wilson, 2 Mill, 135
;

7 For the form see Morton v. People, 47

Middleton <j. The State, Dudley, S. C. 111. 468.
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plements or instruments, fraudulently obtains from another per-

son property of any description." ^ And an indictment has been

sustained alleging, —
That A, &c. on, &c. at, &c. did fraudulently obtain from one X, by

means of a game, device, sleight of hand, and trick, by the use of cards

and other implements and instruments, a more particular description of

which said game, device, sleight of hand, trick, implements, instrument,

and cards is to the jurors unknown, certain moneys, to wit, divers promis-

sory notes current as money, of the amount and of the value in all of, &c.

a more particular description of which is to the jurors unknown, of the

property of him the said X ; against the peace, &c.^

§ 433. Defrauding Keeper of Hotel. —Under the Minnesota stat-

ute it is good to say, —
That A, &c. on, &c. at, &c. did put up at a certain hotel of one X, and

did then and there procure at the said hotel entertainment, accommoda-
tion, and board from the said X who was then and there the keeper there-

of, without paying therefor, and with the intent to defraud him the said

X ; and on, &c. at, &c. did, with such fraudulent intent, remove from the

said hotel the baggage and effects of him the said A, consisting of, &c.

while there was remaining and existing thereon a lien for the proper

charges due to the said X from the said A for the aforesaid entertainment,

accommodation, and board ; against the peace, &c.^

§ 434. Attempts. —Where steps toward cheating by false pre-

tences have proved ineffectual, the disappointed wrong-doer may
be indicted for the attempt.* How attempts in general are to

be charged we have already seen.^ In most cases, the ready

method for this attempt is to construct the indictment the same
as for a substantive cheat, but to say, " did attempt to obtain,"

&c. instead of " did obtain," «&c.® Thus, —
That A, &c. on, &c. at, &c. did unlawfully, fraudulently, and deceit-

fully falsely pretend to one X that he was a member of a certain firm, &c.,

that the said firm, &c. was then in solvent circumstances, and had then a

balance in its favor of ten thousand dollars ; by means of which false pre-

tences the said A did then and there unlawfully attempt and endeavor to

unlawfully obtain from the said X [say what], of the value of, &c. of the

1 Mass. Gen. Stats, c. 161, § 57. game, performed with a strap, and known
2 Commonwealth v. Ashton, 125 Mass. as the strap game." The State v. Quinn,

384. Under a similar statute in Iowa it 47 Iowa, 368.

has been held adequate to say, " by means ' The State v. Benson, 28 Minn. 424.

of a certain device and game did obtain * Crim. Law, II. § 488.

from X the sum of five dollars, lawful ^ Ante, § 100-112.

money; said device being a sleight of hand « Crim. Proced. II. § 194, 195.
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property of the said X, with the intent then and there to cheat and defraud

the said X of the same. Whereas, &c. [proceeding to tlie end as on a

charge of the substantive offence] ; against the peace, &c.^

1 Reg. V. Kealey, 2 Den. C. C. 68, 70, Reg. v. Eagleton, Dears. 376, 6 Cox C. C.
5 Cox C. C. 193. For other forms for the .559 ; Reg. v. Henshaw, Leigh & C. 444, 9

attempt, see 6 Cox C. C. App. 61 ; 7 lb. Cox C. C. 472.

App. 24 ; Reg. v. Garrett, Dears. 232

;

For FALSE TOKEN, see Cheats at CommonLaw.
FELONIOUS HOMICIDE, see Homicide.
FERRY, see Wat.
FIRING BUILDINGS, see Akson.
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CHAPTERXXXIV.

FISH AND GAMB.l

§ 435. In General —"WTiat for this Chapter. —The offences

under the statutes for the protection of fish and game are in the

main simple, and little difficulty will arise in the construction of

the indictment. Not, therefore, attempting to cover the whole

ground, we shall in this chapter consider some of the forms, of a

sort to enable the pleader to discern how the rest should be.

§ 436. G-ame.^ —Under a statute making punishable any one

who " .shall have in his control or possession any wild fowl re-

cently killed," ^ the allegations may be, —
That A, &c. [ante, § 74-77] on, &c. at, &c. [ante, § 80] unlawfully did

have in his control and possession a certain wild fowl, to wit, a plover,*

then recently killed ; against the peace, &c. [ante, § 66-69].'

§ 437. Oysters and Clams. —Under the provision that " no

person shall take any oysters, quahaugs, clams, or other shell-

fish within the waters or on the shores of this State, unless he

be an inhabitant thereof and domiciled therein ; and every citizen

of any other State or country who shall, &c. shall forfeit," &c.

the indictment may aver, —
That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80], not being an

inhabitant of this State and not being domiciled therein, but being a citizen

of the State of M, did then and there, within the waters of tliis State, take

from the said waters a large quantity, to wit, ten bushels of oysters ; against

the peace, &c. [ante, § 66-69].°

1 For the direct elacidations of the of- ' 39 & 40 Vict. c. 29, § 2.

fences created by statutes for the protection * See ante, § 346, note.

of fish and game, with the pleading, prac- ^ Whitehead v. Smithers, 2 C. P. D 553.

tice, and evidence, see Stat. Crimes, § 1128- « The State v. Medbury, 3 E. I. 138.

1135. Indirect, Crim. Law, I. § 516; For other forms see, for taking clams con-
Crim. Proced. I. § 574 ; II. § 878 ; Stat trary to a statutory regulation, Common-
Crimes, § 20, 277, note. wealth v. Bailey, 13 Allen, 541. Taking

2 Stat. Crimes, § 1133-1135. oysters from a "fishery, 3 Chit. Crim. Law,
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§ 438. Pishing in Unlawful Manner. —The allegations, if SO the

statutory terms are covered, may be, —
That A, &c. on, &c. at, &c. did unlawfully catch and take fish in and

from the waters of MRiver in said county, with and hy means of a certain

net, and in another manner than by baited hook and line [^or, otherwise

negativing the method which the statute permits ; or, under a statute in

different terms, did unlawfully use a sweep seine in the waters of, &c. said

seine having a mesh which stretches less than five inches] ; against the

peace, &c.^

§ 439. Other Unlawful Fishing. —The following, if on a statute

which it covers, is good for fishing in a pond set apart for the

private cultivation of fish :
—

That A, &c. on, &c. at, &c. did unlawfully fish and take fish in and from

that part of a certain pond commonly known as MPond, in which fishes

are lawfully cultivated and artificially maintained, without the permission of

X, who was then and there the owner and proprietor of said fishes and

pond ; against the peace, &c.^

§440. Obstructing Passage. —Though permanently to obstruct

the passage of fish up a navigable river, where the public have a

right of fishing, is indictable at the comtnon law, it is because

such act is a common nuisance,^ —not within this chapter. We
have also, as to this, some restraining statutes.*

977. Violating the Maryland oyster act, ^ Commonwealth u. Weatherhead, 110
Broil V. The State, 45 Md. 356. Virginia Mass. 175 ; Commonwealth «. Vincent, 108
fishing law, Hendricks v. Commonwealth, Mass. 441. For other forms, see 4 Went.
1 Mat. 934, 938. At common-law, for PI. 356 ; 3 Chit. Crim. Law, 976 ; Rex v.

dredging and fishing for oysters in a pub- Sadler, 2 Chit. 519 ; Stuttsman v. The
lie fishery "with certain unlawful tram- State, 57 Ind. 119 ; Rex w. Edwards, 1 East,

mels, draf;-nets, sweep-nets, engines, and 278. For breaking down dam and carry-

instruments " thereby destroying " sereral ing away fish, 6 Cox C. C. App. 68, 69.

great quantities of very small oysters, &c. Putting lime into fish pond, lb. 69. Fish-

and spats of oysters," &c. to the prevent- ing at forbidden time, The State v. Cottle,

ing of their increase and the destruction of 70 Maine, 198. On Sunday, Common-
the fishery, Rex v. Lewis, Trem. P. C. 242. wealth v. McCurdy, 5 Mass. 324. By

1 Maney v. The State, 6 Lea, 218; un.iuthorized persons. Commonwealth v.

Commonwealth v. Wait, 131 Mass. 417. Wentworih, 15 Mass. 188.

And see, for other forms, Moulton v. Wil- ' Stat. Crimes, § 1129.

by, 9 Cox C. C. 318; Hodgson d. Little, * For forms for the indictment, see

9 Cox C. C. 327 ; People v. Reed, 47 Barb. Commonwealth v. Knowlton, 2 Mass. 530

;

235 ; UpdegrafE v. Commonwealth, 6 S. & Commonwealth v. Ruggles, 10 Mass. 391.

R. 5.

For FOOD, see Noxious and Adulterated Food.
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CHAPTERXXXV.

POBCIBLB ENTEY AND DETAINEE.^

§ 441. Cluster of Offences —(Elsewhere). —The combined
common and statutory laws of our differing States furnish a clus-

ter of offences which, in this volume, are collected under the

three several titles of " Forcible Entry and Detainer," " Forcible

Trespass," and " Trespass to Lands." Yet these offences pre-

sent such differences in the respective States as to admit of no

quite satisfactory classification.

§ 442. Formula for Indictment. —The explanations in "Crimi-
nal Procedure " ^ will give the reader a better general idea of the

indictment than it is possible for a formula to convey. Practi-

cally, it is in most instances on a statute, and the statutes are

numerous and varying, and the terms of the particular one must
be covered ; while, likewise, the facts special to the individual

case may largely influence even the allegations of the stabler sort.

Still some help may be obtained from the following, which the

pleader will accept as thus subject to be modified ; namely, —
That A, &c. B, &c. and C, &c. [ante, § 74-77], on, &c. at, &c. [ante,

§ 80], did forcibly, violently, tumultuously, and with a strong hand ' enter

into and upon a certain messuage and lands ^ then and there in the peace-

able and quiet possession of one X ; and him the said X did then and there

forcibly, violently, tumultuously, and with a strong hand, putting him in

fear, expel, amove, and put out therefrom [^or, if the wrong consists of a
forcible detainer, that A, &c^ on, &c. at, &c. having theretofore obtained

^ For the direct elucidations of this of- never practically well to omit them, though
fence, with the pleading, practice, and evi- there may he an indictment so framed as

dence, see Crim. Law, II. § 489-516
;

to be good without them. Crim. Proced.
Crim. Proced. II. § 369-388. Incidental, II. § 371, 372, 377, 379.

Crim. Law, I. § 536-538
; Crim. Proced. I. * If there is to be a writ of restitution,

§ 170, 413. And compare with Forcible the premises should be described as in eject-

Tkespass —Trespass TO Lands. ment ; otherwise this minuteness is not
2 Crim. Proced, II. § 371-383. necessary. Crim. Proced. II. § 373, 375,
8 The words specially adapted to this 381, 382.

offence are " with a strong hand," and it is
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CHAP. XXXV.] POECIBLE ENTRY AND DETAINER. § 444

and then and there being in the unlawful possession of a certain messuage
and lands which, with the present right of possession thereof, then and there

belonged to one X,^ did then and there forcibly, violently, tumultuously,

and with a strong hand, putting the said X in fear, detain and hold, and still

does continue so as aforesaid to detain and hold, the same from the said X,
kqeping him so as aforesaid out of his lawful possession thereof] ; against

the peace, &c. [ante, § 66-69].^

§ 443. At CommonLaw. —The foregoing formula is believed

to be adequate at the common law, as well as upon any statute

the terms of which it duly covers. But as the indictability of

this dereliction proceeds from its being a breach of the public

peace,^ it admits of being committed in a considerable variety of

ways, and of corresponding differences in the indictment. For

example, —
§ 444. CommonForm. —The ordinary common-law form for a

forcible entry, followed by a forcible detainer which it includes,

is, as given in the English books, where it abounds in useless

words, —
That A, &c. B, &c. and C, &c. [together with divers other persons to

the number of six and more to the jurors aforesaid unknown *], on, &c.

[with force and arms, to wit, with pistols, swords, sticks, staves, and other

offensive weapons ^], at, &c. into a certain barn and a certain orchard [there

1 Crim. Law, II. § 502, 503, 512. New York. —People v. Shaw, 1 Caiues,

2 For forms see Avchb. Crim. PI. & Ev. 125 ; People v. Fulton, 1 Kernan, 94.

19th ed. 907, 909; Dait. Just. c. 182; 4 Norlh Carolina. —The State v. Butler,

Went. PI. 148-156; 6 lb. 392, 403, 404, Conference, 331 ; The State v. Love, 2

428 ; 3 Chit. Crim. Law, 1136 6, 1137 ; 6 Dev. & Bat. 267 ; The State v. Bennett, 4

Cox C. C. App. 73, 74 ; Rex -. Hayton, Dev. & Bat. '43
; The State v. Fort, 4 Dev.

Trera. P. C. 191 ; Rex v. Hampson, Trem. & Bat. 192 ; The State v. Curtis, 4 Dev. &
P. C. 191 ; Rex v. Edwards, Trem. P. C. Bat. 222 ; The State v. Nations, 1 Ire. 325

;

192 ; Rex u. Bathurst, Say. 225 ; Rex v. The State v. Smith, 2 Ire. 127 ;
The State

Lloyd, Cald. 415; Rex v. Hoare, 6 M. & S. i'. Tolerer, 5 Ire. 452 ; The State v. Mor-

266 ; Rex v. Wilson, 8 T. R. 357 ; Reg. u. gan, 1 Winst. 246 ; The State v. Eason, 70

Martin, 10 L. C. Q. B. 435. N. C. 88.

^rytoKsas. —The State w. Leathers, 31 Pennsylvania. —Mcl^ air u. Rempubli-

Ark. 44. "^.m, 4 Yeates, 326 ; Commonwealth u.

Indiana. —The State v. Sparks, 60 Taylor, 5 Binn. 277 ;
Commonwealth u.

Ind. 298 ; Endsley v. The State, 76 Ind. Rogers, 1 S. & R. 124; Commonwealth v.

467. Jackson, 1 Grant, Pa. 262.

Maine. —Harding's Case, 1 Greenl. 22. Tennessee. —Temple v. The State, 6

Massachusetts. —Commonwealth v. Baxter, 496 ;
Temple v. The State, 7 Bax-

Shattuck, 4 Cush. 141. ter, 109.

Missouri. —The State v. Wilson, 3 » Crim. Law, I. § 536 ; IL § 504.

Misso. 125. * Not necessary. Yet doubtless under

New Hampshire. —The State v. Pear- some circumstances practically best. Ante,

son, 2 N. H. 550 ; The State v. Harvey, 3 § 285, note, 288, 302, 305, 306.

N. H. 65 ; The State v. Batchelder, 5 N. H. ^ Unnecessary. Ante, § 43 ;
Crim. Pro-

549 ced. L § 502, 648, note; IL § 371.
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situate '] and being, and then and there in the possession of one X, unlaw-

fully, violently, forcibly, injuriously, and with a strong hand did enter; and

[the said A, B, and C, together with the said other evil disposed persons

to the jurors aforesaid unknown, as aforesaid ^ then and there [with force

and arms, to wit, with pistols, swords, sticks, staves, and other offensive

weapons'], unlawfully, violently, forcibly, injuriously, and with a strong

hand the said X from tlie possession of the said barn and orchard did

expel, amove, and put out [thus far, a forcible entry is charged ; the rest

is for a forcible detainer of the same premises] ; and the said X, so as

aforesaid expelled, amoved, and put out from the possession of the said

barn and orchard, then and there [with force and arms, to wit, with pis-

tols, swords, sticks, staves, and other offensive weapons ^] unlawfully, vio-

lently, forcibly, injuriously, and with a strong hand did keep out, and still

do keep out [and other wrongs to the said X then and there did ; to the

great damage of the said X, and ^] against the peace, &;c.^

§ 445. Dwelling-house. —It is conceded that less is required to

constitute an indictable forcible entry into an inhabited dwelling-

house than into open lands. ^ And, with us, probably not con-

trary to the English doctrine, it is adequate in allegation to

say,

—

That A, &c. \_addmg, if the facts justify, B, &c. and C, &c.], on, &c. at,

&c. did unlawfully, forcibly, violently, and with a strong hand enter into

the dwelling-house of one X, who was then and there, with his family, in

the actual, exclusive, and peaceable occupancy of the same, and did then

and there unlawfully, violently, forcibly, and with a strong hand bore into

the said dwelling-house with an auger, and cut away a part of said dwelling-

house and stave in the doors and windows thereof with an axe, the wife

and children of the said X being therein, and thereby put in fear ; against

the peace, &c.'

Or the allegations may be, —
That A, &c. B, &c. and C, &c. on, &c. at, &c. did unlawfully, violently,

forcibly, and with a strong hand enter into a certain dwelling-house then

' As to " there situate," which are only to weaken and obscure the allegation,

doubtless unnecessary words and practi- and it is better omitted,

cally objectionable, see ante, § 179, note, ^ Unnecessary, as see above.

253 and note. These words were not in * Not necessary, as see above,

the indictment in Rex t;. Wilson, 8 T. R. '' Unnecessary. Antc,§48, 201 and note.

357, or Commonwealth v. Shattuck, 4 Cush. 6 Archb. Crim. PI. & Ev. 10th ed. 600,

141, if the forms are fully preserved in the 19th ed. 909 ; Matthews Crim. Law, 475,

reports, which is not absolutely certain, or This form, more or less stripped of its ver-

in Harding's Case, 1 Greenl. 22, or, it is biage, is the one used in Commonwealth v.

believed, in various other cases, where the Shattuck, supra, and various other Ameri-
omission passed without objection. can cases.

2 The matter in these brackets seems ' Crim. Law, II. § 499, 505.

' Harding's Case, 1 Greenl. 22.
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and there in the lawful, peaceable, and actual possession and inhabitancy
of one X, and did then and there unlawfully, violently, forcibly, and with
a strong hand throw certain filth and dead carcasses into the said house, she
the said X then and there being therein and thereby put in fear, and then
and there did remain cursing, abusing, and threatening the said X for a

long time, to wit, for one half hour ; against the peace, &c.^

§ 446. Same in Night. —This offence may be aggravated by
being committed in the night, in which case it should be so

charged. But at what point it passes the division-line between
forcible entry and something else it would be difficult to say.

Some forms for what might perhaps be deemed forcible entry

into dwelling-houses in the night will be given further on under
the title " Peace, Breach of." ^

§ 447. On statute. —The foregoing forms will need only to be

modified to fit the statutory terms, to be available for indict-

ments on the statutes. And —
§ 448. In Conclusion, —the full explanations given in the

chapter in " Criminal Procedure," with partial forms, render

unnecessary any further elucidations or forms in the present

connection.

1 The State v. Tolever, 5 Ire. 452. State v. Wilson, 3 Misso. 125 ; The State

2 See, for example, the forms in Com- v. Batchelder, 5 N. H. 549 ; post, § 856,

monwealth v. Taylor, 5 Binn. 277; The 857.

16 241



§ 452 SPECIFIC OFFENCES. [BOOK III.

CHAPTERXXXVI.

FOBCIBLB TRESPASS.^

§ 449, Connected Tities. —This title is in subject closely con-

nected with the titles " Forcible Entry and Detainer," " Malicious

Mischief," " Peace, Breach of," and " Trespass to Lands," which

it would be well to consult in connection with it.

§ 450. Similar to Forcible Entry. —This offence, differing from

forcible entry chiefly in the property trespassed on being personal

instead of real, and requiring the owner to be personally or by

agent present,^ may be charged in a similar way.^ Thus,

—

§ 451. Form for Indictment. —It is good to say, —
That on, &c. at, &c. one X, being lawfully possessed of twenty bushels

of corn, A, &c. B, &c. and C, &c. did then and there unlawfully, forcibly,

violently, and with a strong hand seize and take the said corn from and out

of the actual possession and against the will of the said X, who was then and

there, by Y his agent, present forbidding the same ; against the peace, &c.*

§ 452. Another. —Or the allegations may be, —
That A, &c. and B, &c. on, &c. at, &c. unlawfully, forcibly, violently, and

with a strong hand did take and carry away, out of the actual possession

of X, a certain hog [of him the said X ^], against his will, he being then and

there personally present and forbidding the same ; against the peace, &c.°

1 See Crim. Law, II. § 517-520 a
;

5 Not in the form before me ; nor, prob-

Crim. Proced. II. § 389-395. Collateral, ably, is it necessary. Still, as to some cir-

Crim. Law, I. § 536-539. cumstanccs, the suggestion may be worth
2 Crim. Law, II. § 517, 520. considering.

3 Crim. Proced. II. § 390, 391. « The State v. Barefoot, 89 N. C. 565.

' The State t. Drake, 1 Winst. 241. For other forms, see The State «. Mills, 2

The form, in this case, goes on to charge Dev. 420 ; The State u. Love, 2 Dev. &
also a forcible detainer. But a forcible de- Bat. 267 ; The State v. Bennett, 3 Dev.
tainer of personal property is not indict- & Bat. 43 ; The State i'. Armfield, 5 Ire.

able. Crim. Law, II. § 520. 207.

For FOREIGN ENLISTMENT ACT, see Neutrality Laws.
FORESTALLING, see Crim. Proced. IL § 396, where is given a form.
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CHAP. XXXVII.] FOBGEETOP WHITINGS, ETC. § 455

CHAPTERXXXVII.

FOEGERYOF WRITINGS AND ITS KINDRED OFFENCES.^

§ 453. Permissible Simplicity and CommonPrecedents. —There
is in the entire catalogue of crimes no one which can be more
readily and simply charged, after the common-law rules, than
forgery. Yet from early times the framers of indictments have
been in the habit of introducing into their allegations for this

offence needless matter, often in such form as to be descrip-

tive and so to require proof of what otherwise might be rejected

as surplusage, —the compilers of boobs of precedents have
brought together and preserved the awkward forms as though
they were bars of gold, —unskilled pleaders have been bewil-

dered by the confused and incongruous glitter ; and, at last,

legislation has interfered, in England and in some of our States,

to remove hardships which did not exist, and to make smooth,

what required no smoothing.

§ 454. Elsewhere —Here. —The rules for the indictment are

stated with sufficient fulness in " Criminal Procedure." ^ But
many things are permissible which are not expedient, and it is

proposed here to point out to the pleader the simple and easy

path.

§ 455. Tenor! —Whatever be the writing forged, and whether

the indictment is for the forgery proper, for the uttering, or for

any other like offence, the common-law rules require it to be set

out by its tenor ;
purport and effect will not suffice. ° In Eng-

1 For the direct elucidations of the law 488 d, 488 c, 490, 504, 523, 553, 554, 588,

of these offences, with the pleading, prao- 590, 1007, 1098, 1126, 1127; II. § 250;

tice, andevidence, seeCrim. Law, 11. §521- Stat. Crimes, § 185, 205, note, 206, 217,

612 ; Crira. Proced. II. § 398-486. Col- 223, 306, 307, 309, 325-343. And com-

lateral, Ciim. Law, I. § 341,479, 572, 584, pare with Counterfeiting, &c.

585, 650, 654, 676, 734, 748, 769, 815, 942, 2 Grim. Proced. II. § 398 et seq.

974, 975; IL § 148, 149, 157, 158, 168; ^ Crim. Proced. L § 559-563 ; 11. §401,

Grim. Proced. I. § 53, 61, 435, 449, 486, 403-406, 437, 445-447, 462.
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land, followed by some of our States, this nicety of averment has

been declared by statutes unnecessary. ^ Still the practice of it

involves no hardship, it only requires care, and it avoids some

questions which might otherwise embarrass the subsequent pro-

ceedings on the simpler forms of the allegations. Therefore it is

recommended that ordinarily, wheve this provision exists, the

pleader do not avail himself of it in full. But instead of say-

ing simply " of the tenor following," let liim enlarge the expres-

sion to " of the tenor, purport, and effect following ;
" so that, if

a variance not affecting the sense should appear at the trial, the

statute will help him out. Then —
§ 456. Purport Clause. —The troublesome purport clause will

pretty certainly cease to trouble, —not saying how it would be

if the contents of the writing were less literally averred. It

being set out in exact terms, the court would certainly know as

of law whether it was a check, a bill of exchange, a promissory

note, or whatever else it was, and beyond cavil there need be

no allegation that it purported to be such ; and thus a tangle,

not unfrequently very embarrassing, would be avoided.^ Let

us, therefore, drop from our indictment this purport clause.

Again,

—

§ 457. Name of Defrauded Person. —The common-law rules re-

quire the name of the pefson, corporation, State, or the like,

meant to be defrauded, to be averred if known to the grand jury
;

or, if not known, require the averment that it is not. Such person

may be the one whose name is forged, or one to whom the forger

meant to pass off the forgery. So it was common for the pleader

to select one of these, and aver the intent to be to defraud him.

But, if such person was the one whose name was forged, and he
was shown at the trial to be a mere fictitious person, the indict-

ment failed ; or, if the other was selected, there might be an un-
foreseen failure. To remedy this difficulty, pleaders adopted the

I)ractice of inserting additional counts. And, finally, in England,
ibllowed by some of our States, it was declared by statute suffi-

cient to charge an intent to defraud, in general terras, without
giving names. All of which was needless. The indictment,

under the common-law rules, might, in a single count, lay the

intent to be to defraud X the apparent maker, Y the person to

1 Crim. Proced. II. § 412.

2 lb. n. § 413-416, 439. And see post, § 459 and note, 463, note.
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whomthe forgery was or was meant to be passed, and "-some per-

son to the jurors unknown ; " in which case, if the intent as to

any one person was proved, the allegation would be sustained.^

Let us adopt this simple method of the common law, but not

to the extent of charging an intent to defraud an unknown person

against palpable facts. Once more,

—

§ 458. Altered 'Writing. —Where the forgery consists of fraud-

ulently altering a genuine writing, the pleader is not, by the

common-law rules, compelled to the inconvenient course —not

only inconvenient in the allegations but doubly so in the proofs

—of setting out the genuine instrument and then the alteration ;

but he is permitted, at his election, to charge a forgery of the

instrument as it stands altered, without any reference to its pre-

vious stages, precisely the same as though it was never genuine.^

No argument, to any thinking practitioner, is necessary to con-

vince him that, in nearly all circumstances, this is the better

practical method. Finally,

—

§ 459. Validity of Writing, &c. depending on Special Pacts. —In

those rare, exceptional cases, in which the apparent legal efficacy ^

of the writing depends on special facts, which, therefore, must

be averred, or wherein for any other reason special facts are

essential to a prima facie case,* it will ordinarily be the more
convenient method, and sufQcient, to state them by way of intro-

duction to the main charge ; as — •

That on, &c. at, &c. [such and such things transpired, or such and such

a state of facts existed, an allegation whicli will vary with the particular

case, and for which no general form is possible] ; whereupon A, &c. then

and there, &c. [setting out the forgery, or uttering, &c. as in ordinary

cases. If subsequent explanations are required to prevent an obscurity,

make them *J.

1 Ante, § 19-21 ; Critn. Proced. II. that they deemed the indictment bad, "as

§ 420-425 6. it did not state what the instrument was
2 Crim. Proced. II. § 419, 426, 442, 446. in respect of which the forgery was alleged

8 Crim. Law, II. § 523. to have been committed, nor how the party

« Crim. Proced. II. § 402, 415, 418 a, signing it had authority to sign it." But,

459. looliing into the facts, we see that the in-

5 As I understand the case of Rex v. dictment did not point out the legal e£B-

Wilcox, Russ. & Ry. 50, sometimes men- cacy of what had no eflBcacy on its face,

tioned as requiring the purport clause So, comparing the words spoken with the

(ante, § 456 ; Crim. Proced. II. § 413, facts spoken to, we discover that this is

4l4),'the indictment was held ill because it what the words mean, even assuming them

did not contain an adequate setting out of to have been correctly transmitted by the

this extrinsic matter. True, the brief note reporter,

of the judges' opinion, by the reporter, is,
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§ 460. rormnla for Indictment. —Carrying in our minds these

introductory explanations, and proceeding on their suggestions,

we have the following general formula for the indictment, good

at the common law or on any statute the terms whereof it duly

covers :
—

That A, &c. [ante, § 74-77], on, &c. at, i&c. [ante, § 80], did [feloni-

ously * and] falsely " forge and counterfeit ' [or, if the offence is uttering,*

utter * and publish * as true {probably add, to one X ') ; or, whether the

indictment is for forgery or for uttering, if it is on a statute follow the

statutory words] a certain writing on paper ^ [or a certain writing en-

grossed on parchment,' or a certain false writing sealed,^" or a certain

deed ; " or, if the offence is uttering, a certain forged and counterfeit writ-

ing &c. as above, knowing the same to be forged and counterfeit '^], the

tenor, [purport, and effect ^^] whereof is [or are] as follows [here setting

out the writing by an exact transcript,^* and, if it is in a language other

than English, add, and which being translated into the English language

is as follows, proceeding with the translation •'^]
; with the intent to de-

fraud \_or, &c. employing the statutory term] the said X, the said Y, and
some person and persons to the jurors unknown ;

-"^ against the peace, &c.

[ante, § G6-69]."

^ To be employed only where the of-

fence is felony. Crim. Proced. I. § 533-

537.

2 " Falsely " is common, but not neces-

sary unless in the statute. Crim. Proced.

II. § 426.

" Probably both " fonge " and " coun-
terfeit " are not required at common law.

Crim. Proced. ut sup. note. Yet it is safer

to employ both.

* Crim. Law, II. § 605.

' Stat. Crimes, § 306.
6 3 Chit. Crim. Law, 1046. Probably

either "utter" alone or "publish" alone
will suffice, but it is common, and believed

to be practically better, to unite the two, as

in the text and in Archb. Crim. PI. & Ev.
19th ed. 650.

' It is not certain that this is necessary

where the name of the person to be de-

frauded is given. Crim. Proced. II. § 426,

447, 452; 3 Chit. Crim. Law, 1046.
8 Crim, Proced. II. § 401.
8 3 Chit. Crim. Law, 1045.

10 3 lb. 1063.

" Crim. Proced. II. § 418 a.

12 Crim. Proced. II. § 401, 425, 447,
451.

12 Unnecessary, except as explained ante,

§455.
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" Crim. Proced. II. § 403-412.
li* Crim. Proced. I. § 564 ; Rex v. Nun-

docomar, 20 Howell St. Tr. 923 ; Rex v.

Goldstein, Russ. & Ry. 473, 3 Brod. & B.

201 ; Reg. v. Lee, 2 Moody & E. 281 ;

Rex V. Szudurskie, 1 Moody, 429.
16 Ante, § 457.
1' For forms see 3 Chit. Crim. Law,

1044-1080; Archb. Crim. PI. & Ev. 19th

ed. 609, 621, 624-627, 631, 638, 641,

643-645, 647-651 ; 4 Went. PI. 22-41
;

6 lb. 370, 371 ; 5 Cox C. C. App. 77;
7 lb. App. 51 ; 10 lb. App. 2-6 ; Rex v.

Butter, 13 Howell St. Tr. 1249 ; Rex v.

Hales, 17 Howell St. Tr. 161 ; Rex u.

Murphy, 19 Howell St. Tr. 693 ; Rex v.

Nundocomar, 20 Howell St. Tr. 923 ; Rex
u. Rutter, Trem. P. C. 127; Rex v. Cham-
pion, Trem. P. C. 128; Rex c/. Ferrers,

Trem. P. C. 129 ; Rex u. Newman, Trem.
P. C. 130 ; Rex o. Wordell, Trem. P. C.

132 ; Rex v. Ivy, Trem. P. C. 135 ; Rex
u. Ward, 2 Ld. Raym. 1461 ; Rex v. Gibbs,

1 East, 1 73 ; Rex c Elliot, 1 Leach, 4th
ed. 175, 176 ; Rex v. Lovell, 1 Leach, 4th

ed. 2+8 ; Rex i: Palmer, 1 Leach, 4th
ed. 352 ; Rex v. Clinch, 1 Leach, 4th ed.

540 ; Rex v. Dunnett, 2 Leach, 4th ed.

581 ; Rex v. Reading, 2 Leacli, 4th ed. 590

;

Rex V. Lyon, 2 Leach, 4th ed. 597 ; Rex
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§ 461. statutory Forms. —In a few Stat6s the statutes have
provided forms which they declare suflBcient. Some of them are

V. Hunter, 2 Leach, 4th ed. 624 ; Rex v.

Gilchrist, 2 Leach, 4th ed. 657 ; Rex v.

Gade, 2 Leach, 4th ed. 732 ; Rex v. Reeves,

2 Leach, 4th ed. 808 ; Rex u. Collins, 2
Leach, 4th ed. 827 ; Rex v. Thomas, 2

Leach, 4th ed. 877 ; Rex v. Thompson,
2 Leach, 4th ed. 910; Rex v. Palmer, 2

Leach, 4th ed. 978, Russ. & Ry. 72 ; Rex
V. Crocker, 2 Leach, 4th ed. 987, Russ. &
Ey. 97, 2 New Rep. 87 ; Rex v. CoUicott,

2 Leach, 4th ed. 1048, Russ. &, Ry. 212;
Rex V. Morris, 2 Leach, 4th ed. 1096, Russ.

& Ry. 270 ; Rex v. Wilcox, Russ. & Ry.
50 ; Rex v. Marshall, Russ. & Ry. 75 ; Rex
i;. Bontien, Rnss. & Ry. 260 ; Rex v. Post,

Russ. & Ry. 101 ; Rex v. Holden, Russ. &
Ry. 154, 2 Taunt. 334 ; Rex v. Rush worth,

Russ. & Ry. 317; Rex v. Froud, Russ. &
Ry. 389, 1 Brod. & B. 300 ; Rex v. Pim,

Russ. & Ry. 425 ; Rex v. Goldstein, Russ.

& Ry. 473, 3 Brod. & B. 201 ; Rex v.

Fauntleroy, 1 Moody, 52 ; Rex v. Chal-

mers, 1 Moody, 352 ; Rex v. Harris, 1

Moody, 393 ; Rex u. Horwell, 1 Moody,
405, 6 Car. & P. 148; Rex v. Bamfield, 1

Moody, 416; Rex «. Szudurslde, 1 Moody,
429 ; Rex v. Donnelly, 1 Moody, 438 ; Rex
V. Warshaner, 1 Moody, 466 ; Rex v. Hart,

1 Moody, 486, 7 Car. & P. 652 ; Reg. u.

Cropper, 2 Moody, 18; Reg. v. Hawkes, 2

Moody, 60; Reg. v. Pike, 2 Moody, 70;

Reg. V. Hannon, 2 Moody, 77, 9 Car. & P.

11 ; Reg. 0. Pringle, 2 Moody, 127, 9 Car.

& P. 408; Reg. v. Davis, 2 Moody, 177, 9

Car. & P. 427 ; Reg. v. Robson, 2 Moody,
182, 9 Car. & P. 423 ; Reg. v. McConnell,

2 Moody, 298, 1 Car. & K. 371 ; Reg. v.

Winterbottora, 1 Den. C. C. 41, 2 Car. &
K. 37, 1 Cox C. C. 164; Reg. v. West, 1

Den. C. C. 258, 2 Car. & K. 496, 2 Cox
C. C. 437 ; Reg. v. Toshack, 1 Den. C. C.

492, 494, 4 Cox C. C. 38 ; Reg. v. Wil-

liams, 2 Den. C. C. 61, 64; Reg. v. Ri-

naldi, Leigh & C. 330, 9 Cox C. C. 391

;

Burke's Case, 1 Lewin, 318; Reg. v. Lee,

2 Moody & R. 281 ; Rex v. Brewer, 6 Car.

& P. 36.3 ; Rex i: Moses, 7 Car. & P. 423

;

Rex V. Thomas, 7 Car. & P. 851 ; Reg. o.

Sharpe, 8 Car. & P. 436 ; Reg. v. Cooper,

2 Car. & K. 586 ; Reg. v. Boult, 2 Car. &
K. 604 ; Reg. v. Green, 3 Car. & K. 209

;

Reg. V. Mitchell, 2 Post. & F. 44 ; Reg. v.

Carter, 1 Cox C. C. 170; Reg. v. Lons-

dale, 2 Cox C. C. 222 ; Reg. v. Smith, 2

Cox C. C. 358; Reg. ti. Dixon, 3 Cox
C. C. 289 ; Reg. v. Smythies, 4 Cox C. C.

94; Reg. v. Faderman, 4 Cox C. C. 359;
Reg. V. Johnston, 5 Cox C. C, 133 ; Reg.
V. Hartshorn, 6 Cox C. C. 395 ; Reg. o.

Mahony, fi Cox C. C. 487, 489 ; Reg. t-.

Roberts, 7 Cox C. C. 422; Reg. u. Powner,
12 Cox C. C. 235 ; Keg. v. Green, Jebb,

282; Reg. v. Preston, 21 U. C. Q. B. 86;
Reg. V. Portis, 40 U. C. Q. B. 214.

Alabama. —Bostick v. The State, 34
Ala. 266 ; Harrison v. The State, 36 Ala.

248 ; McGuire v. The State, 37 Ala. 161

;

Thompson v. The State, 49 Ala. 16 ; Jones
V. The State, 50 Ala. 161 ; Anderson v.

The State, 65 Ala. 553.

Arkansas. —Van Home v. The State,

5 Pike, 349 ; Gabe v. The State, 1 Eng.
519 ; McClellan v. The State, 32 Ark. 609.

California. —People v. Ah Woo, 28 Cal.

205 ; People v. Frank, 28 Cal. 507 ; People
V. Tomlinson, 35 Cal. 503.

Georgia. —Wilcoxson v. The State, 60

Ga. 184 ; Berrisford v. The State, 66 Ga.
.53.

Idaho. —People v. Heed, 1 Idaho Ter.

N. 8. 531.

Illinois. —Crofts v. People, 2 Scam.
442; Townsend v. People, 3 Scam. 326;

Wallace v. People, 27 111. 45 ; Cross v.

People, 47 111. 152, 154; Waterman v.

People, 67 111. 91 ; Brown v. People, 86
III. 239 ; Langdale </. People, 100 111. 263,

266.

Indiana. —The State v. Moore, 6 Ind.

436 ; Wilkinson v. The State, 10 Ind.

372 ; Stewart v. The State, 24 Ind. 142
;

The State u. Cook, 52 Ind. 574; Harding
V. The State, 54 Ind. 359 ; Bittings v. The
State, 56 Ind. 101, 102; Shinn v. The
State, 57 Ind. 144 ; Kahn v. The State, 58

Ind. 168; The State v. Dufour, 63 Ind.

567, 570 ; Yount v. The State, 64 Ind.

443 ; Rooker v. The State, 65 Ind. 86

;

Hess !. The State, 73 Ind. 537 ; The State

V. Pease, 74 Ind. 263 ; Munson v. The
State, 79 Ind. 541 ; Powers «. The State,

87 Ind. 97, 99.

Iowa. —Buckley v. The State, 2 Greene,

Iowa, 162; The State v. Newland, 7 Iowa,

242 ; The State v. Barrett, 8 Iowa, 536

;

The State u. Thompson, 19 Iowa, 299;
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simpler —or, at least, briefer —than those of the common

The State v. Johnson, 26 Iowa, 407 ; The
State u. Nichols, 38 Iowa, 110; The State

V. Bauraon, 52 Iowa, 68 ; The State u.

Davis, 53 Iowa, 252 ; The State v. Burg-

son, 53 Iowa, 318.

Kentucky. —Mount v. Commonwealth,
I Duv. 90; Stowers v. Commonwealth, 12

Bush, 342, 343.

Louisiana. —The State v. Carr, 25 La.

An. 407, 409 ; The State v. Flint, 33 La.

An. 1288, 1290.

Maine. —The State v. Flye, 26 Maine,

312, 314 ; The State v. Bonney, 34 Maine,

223 ; The State o. Symonds, 36 Maine,

128.

Maryland. —Hawthorn v. The State,

56 Md. 530.

Massachusetts. —Commonwealth v.

Stow, 1 Mass. 54 ; Commonwealth v.

Boynton, 2 Mass. 77 ; Commonwealth v.

Mycall, 2 Mass. 136 ; Commonwealth v.

Morse, 2 Mass. 138 ; Commonwealth v.

Boss, 2 Mass. 373 ; Brown o. Common-
wealth, 8 Mass. 59 ; Commonwealth v.

Houghton, 8 Mass. 107 ; Commonwealth
1/. Hayward, 10 Mass. 34 ; Commonwealth
u. Atwood, 11 Mass. 93; Commonwealth
V. Carey, 2 Pick. 47 ; Commonwealth o.

Ray, 3 Gray, 441 ; Commonwealth v. Cas-

tles, 9 Gray, 1 23 ; Commonwealth v. Woods,
10 Gray, 477; Commonwealth v. Thomas,
10 Gray, 483 ; Commonwealth v. Baldwin,

II Gray, 197 ; Commonwealth v. Simonds,

14 Gray, 59 ; Commonwealth v. Hall, 97

Mass. 570 ; Commonwealth v. Butterick,

100 Mass. 12; Commonwealth v. Hinds,

101 Mass. 209 ; Commonwealth i. Spil-

man, 124 Mass. 327 ; Pettes v. Common-
wealth, 126 Mass. 242.

Michigan. —People v. Marion, 28 Mich.

255.

. Minnesota. —The State v. Wheeler, 19

Minn. 98 ; The State v. Ribee, 27 Minn.
315, 316.

Mississippi. —Harrington v. The State,

54 Missis. 490.

Missouri. —Hobbs u. The State, 9

Misso. 855 ; The State v. Fenly, 18 Misso.

445, 448 ; The State v. Kroeger, 47 Misso.

552 ; The State v. Maupin, 57 Misso. 205

;

The State v. Fisher, 58 Misso. 256 ; The
State V. Watson, 65 Misso. 115, 117 ; The
State V. Fisher, 65 Misso. 437 ; The State

t'i Bibb, 68 Misso. 286.
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Nebraska. —Haslip v. The State, 10

Neb. 590.

Nevada. —The State v. McKiernan, 17

Nev. 224, 227.

New Hampshire. —The State u. Carr,

5 N. H. 367 ; The State v. Ward, 6 N. H.

529; The State u. Hayden, 15 N. H. 355;

The State u. Bryant, 17 N. H. 323; The
State V. Young, 46 N. H. 266.

New Jersey. —The State u. Gustin, 2

Southard, 744, 749 ; The State u. Jones,

4 Halst. 357 ; West v. The State, 2 Zab.

212.

New York. —People v. Kingsley, 2

Cow. 522 ; People v. Wright, 9 Wend.
193 ; People v. Davis, 21 Wend. 309 ; Peo-

ple V. Peabody, 25 Wend. 472 ; People u.

Lewis, 1 Wheeler Crim. Cas. 181 ; Kose-

krans v. People, 5 Thomp. & C. 467, 468,

3 Hun, 287 ; Phelps v. People, 6 Hun, 428
(affirmed 72 N. Y. 365); Vincent i. Peo-

ple, 15 Abb, Pr. 234; Dennis u. People, 1

Parker C. C. 469 ; People v. Thorns, 3

Parker C. C. 256, 257 ; People v. Van
Keuren, 5 Parker C. C. 66 ; Vincent v.

People, 5 Parker C. C. 88 ; Cantor v. Peo-
ple, 5 Parker C. C. 217 ; People v. Noakes,

5 Parker C. C. 291 ; Tomlinson v. People,

5 Parker C. C. 313 ; Clements v. People,

5 Parlser C. C. 337 ; People v. Graham,
1 Buf. 151 ; People v. Williams, 1 Buf.

568.

North Carolina. —The State v. Welsh,
3 Hawks, 404 ; The State u. Greenlee, 1

Dev. 523 ; The State v. Dourdon, 2 Dev.
443 ; The State v. Morgan, 2 Dev. & Bat.

348 ; The State v. McGardiner, 1 Ire. 27

;

The State v. Stanton, 1 Ire. 424 ; The State

V. Bateman, 3 Ire. 474 The State v. Harris,

5 Ire. 287 ; The State u. Thornburg, 6 Ire.

79; The State u. Lamb, 65 N. C. 419;
The State <;. Davis, 69 N. C. 313; The
State V. Lane, 80 N. C. 407.

Ohio. —McMillen v. The State, 5 Ohio,

268; Anderson u. The State, 7 Ohio. 2d
pt. 250; Steedman i>. The State, 11 Ohio,

82 ; Bcvington v. The State, 2 Ohio State,

160; Poago v. The State, 3 Ohio State,

229 ; Chidester u. The Stale, 25 Ohio
State, 433 ; Henry v. The State, 35 Ohio
State, 128.

Pennsylvania. —Respublica v. Sweers,
1 Dall. 41, 42 ; Pennsylvania v. Huffman,
Addison, 140; White o. Commonwealth,
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law; but they are not in extensive use, and they require no
explanations.^

§ 462. Joining Forgery and Uttering. —It is common to join, to

the charge of forgery, that for uttering the forged instrument.

A part of the precedents for the common-law offence put both

accusations in one count, and a part have a count for each.

Relying on the former class of precedents 'as evidence of the law,

we have the result, which reason confirms, that a count charging

both is not on its face double ; and, where the facts to be shown
in evidence may properly be deemed one transaction, this is evi-

dently the better practical method.^ The terms of most of our

statutes are "forge or utter," &c. ; and, on such a statute also,

in a case of one transaction, the indictment may be either way.^

But under the common-law rules, there can be no joinder, even

by separate counts, where the one is felony and the other is mis-

demeanor.* Now, —
§463. Ordinary Common-law Form —(Writ). —The old com-

mou-law precedents for this offence abound in redundancies

4 Binn. 418; Ream y. Commonwealth, 3

S. & K. 207 ; Braddee v. Commonwealth, 6

Watts, 530 ; Drew i^. Commonwealth, X

Whart. 279 ; Commonwealth v. Beamish,
31 Smith, Pa. 389 ; McClure v. Common-
wealth, 5 Norris, Pa. 353 ; Commonwealth
V. Luherg, 13 Norris, Pa. 85.

Rhode Island. —The State v. Brown, 1

K. I. 528.

South Carolina. —The State u. Wash-
ington, 1 Bay, 120.

Tennessee. —Rice v. The State, 1 Yerg.

432 ; Matthews v. The State, 2 Yerg 233

;

Walton V. The State, 6 Yerg. 377 ; Hooper
V. The State, 8 Humph. 93 ; The State v.

Martin, 9 Humph. 55 ; Williams v. The
State, 9 Humph. 80 ; The State «. Corley,

4 Baxter, 410; The State v. Ward, 7 Bax-
ter, 76.

Texas. —Shanks a. The State, 25
Texas Supp. 326 ; Horton v. The State,

32 Texas, 79 ; Ham v. The State, 4
Texas Ap. 645, 647 ; Labbaite v. The
State, 6 Texas Ap. 257 ; Potter v. The
State, 9 Texas Ap. 55 ; Johnson v. The
State, 9 Texas Ap. 249, 250 ; Rogers c.

The State, 11 Texas Ap. 608, 610.

Vermont, —The State v. McLeran, 1

Ail<ens, 311 ; The State r. Randall, 2

Aikens, 89 ; The State v. Wilkins, 17 Vt.

151 ; The State v. Morton, 27 Vt. 310;
The State v. Shelters, 51 Vt. 102.

Virginia. —Commonwealth u. Kearns,
1 Va. Cas. 109 ; Commonwealth v. Quann,
2 Va. Cas. 89 ; Murry v. Commonwealth,
5 Leigh, 720 ; Buckland v. Commonwealth,
8 Leigh, 732; Jett v. Commonwealth, 18

Grat. 933 ; Coleman v. Commonwealth, 25
Grat. 865.

Wisconsin. —The State v. Morton, 8

Wis. 352.

United States. —United States v. Brew-
ster, 7 Pet. 164; United States v. Wilcox,

4 Blatch. 385 ; United States t. Fisler, 4

Bis. 59 ; United States v. Williams, 4 Bis.

302; United States t). Cantril, 4 Cranch,

167 ; United States v. Hall, 4 Cranch C. C.

229 ; United States v. Noble, 5 Cranch,

C. C. 371.
1 Bostick V. The State, 34 Ala. 266

;

McGuirew. The State, 37 Ala. 161 ; Thomp-
son V. The State, 49 Ala. 16 ; Van Home
V. The State, 5 Pike, 349. Compare with

Stowers v. Commonwealth, 12 Bush, 342,

343.
2 See the places referred to ante, § 460,

and compare with Crim. Proced. II. § 436,

476-481.
3 Crim. Proced. I. § 436, 438 ; II. § 437.

* lb. I. § 445-447.
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which modern usage has discarded. There is no need to waken
them from their sleep with the dead. The following form is

from the English books, and is comparatively modern :
—

That A, &c. on, &c. at, &c. [unlawfully and wickedly contriving to in-

jure, oppress, impoverish, and defraud one X '] then and there ^ unlaw-
fully, knowingly, and falsely did forge and counterfeit a certain writing

[on parchment ^ purporting to be a writ of our Lady the Queen of Jleri

facias, and to have issued out of the court of our said Lady the Queen of

the bench at Westminster, in the county aforesaid *']
; which said false,

forged, and counterfeit writing is as follows; that is to say [here setting

it out as directed ante, § 460] ; with intent the said X to injure, oppress,

impoverish, and defraud; [the charge of forgery is now complete, and the

indictment may close here if the pleader chooses ; or, he may add an alle-

gation of uttering, thus] and the said A afterwards, and before the said

pretended writ purported to be returnable, to wit, on the day and year

aforesaid, at, &c. aforesaid, the said false, forged, and counterfeited writing

knowingly, falsely, and deceitfully, as a true writ of our said Lady the

Queen of feri facias, did cause to be delivered to the then sheriff of J\lid-

dlesex, for execution to be made thereof; and afterwards, and before the

said pretended writ purported to be returnable, to wit, on the day and year

aforesaid, at, &c. aforesaid, did cause to be seized and taken divers goods

and chattels of the said X to a large amount, by pretence of the said pre-

tended writ ; [to the great damage of the said X, to the evil example of

all others in the like case offending,^ and] against the peace, &c.°

§ 464. Promissory Note. —The allegations for forging and
uttering a promissory note may be, —

That A, &c. on, &c. at, &c. did falsely [and feloniously] make, forge,

and counterfeit [or, &c. following the statutory expression] a writing

on paper [purporting to be a promissory note '] of the tenor follow-

^ The alleijation of the intent to defraud should simply say, " purporting to be a

X is necessary ; but, where it is made fur-^ writ of Jieri facias." But the copy of the

ther on, it need not be premised here also. writ would show all the rest of the matter
2 This " then and there " is pretty plain- alleged in this purport clause ; and surely

ly not necessary. there is no need of 'putting one tiling twice
2 As our writs are not on parchment, into an indictment,

these words "on parchment" should he ^ Not necessary. Ante, § 48.

omitted with us. 6 Archb. Crim. PI. & Ev. 10th ed. 391.
* That this purport clause is not neces- For nearly the same form, in terms differ-

sary, see ante, § 456. Still, in a case, such ently varied, see 3 Chit. Crim. Law, 1044;
as the present, free from the danger of em- Rex v. Rutter, Trcm. P. C. 1 27 ; Ecx v.

barrassing questions of variance at the Champion, Trcm. P. C. 128. For altering

trial, I should retain enough of the purport wi-it, 3 Chit. Crim. Law, 1047 ; Common-
clause to indicate in a general way the wealth v. Myeall, 2 Mass. 136.

nature of the instrument; because thereby ' As the purport clause is not necessary,

the whole indictment would bo made more this matter in brackets, which is a part of
perspicuous. Thus, in this instance, I such clause, is not. Yet the pleader may
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ing' [here setting it out], with intent to defraud, &c. [as in the form,

ante, § 460] ; and did afterward, then and there, with the intent to defraud
one X, [feloniously, &c. and follow the statutory expression] utter and pub-
lish the same to the said X as true, well knowing the same to be false,

forged, and counterfeit ; against the peace, &c.^

§ 465. Bank-bill —(Forging). —A bank-bill is a promissory

note, and ordinarily it may be charged as such in the forgery-

indictment. But we have some statutes against forgery so spe-

cially worded that an indictment upon them will be ill if it desig-

nates d bank-bill as a " promissory note." ^ For the forging, the

allegations, subject to be varied to cover particular statutory

words,* may, if the form in the last section is not followed, be, —
That A, &c. on, &c. at, &c. did falsely [and feloniously] make, forge,

and counterfeit a bank-note [or bank-bill, or writing on paper purporting

to be a bank-note] of the tenor following [here setting it out], with intent

to defraud the said bank ^ and some persons to the jurors unknown ;

"

against the peace, &c.'

§ 466. uttering Bank-bill. —Under the qualifications just ex-

pressed, the indictment for the uttering may allege, —
choose to preserve so much of it, as see

ante, § 463, note.

1 Or the expression may be —
Did forge, &c. [as in the text, not a writ-

ing on paper, &c. but] a certain promissory

note of the tenor following.

2 If the indictment is on a statute, as

almost of course it will be, follow its terms,

which may require expansions beyond the

words in the text. And see, for other

forms, 3 Chit. Crim. Law, 1074 ; Rex v.

Crocker, Russ. & Ry. 97, 2 Leach, 4th ed.

987, 2 New Rep. 87 ; Reg. v. Mahony, 6

Cox C. C. 487, 489 ; Commonwealth v.

Castles, 9 Gray, 123 ; Stowers v. Common-
wealth, 12 Bush, 342, 343 ; Poage i: The
State, 3 Ohio State, 229; The State v.

Bryant, 17 N. H. 323; The State v. Har-

ris, 5 Ire. 287 ; Labbaite v. The State, 6

Texas Ap. 257 ; Commonwealth v. Ross,

2 Mass. 373 ; Yount v. The State, 64 Ind.

443; Kahn v. The State, 58 Ind. 168;

Stewart v. The State, 24 Ind. 142 ; Burke's

Case, 1 Lewin, 318 ; Horton v. The State,

32 Texas, 79 ; The State «. Davis, 53 Iowa,

252; Commonwealth v. Atwood, 11 Mass.

93; Haslip v. The State, 10 Neb. 590;

White V. Commonwealth, 4 Binn. 418,
The State v. Welsh, 3 Hawks, 404.

8 Stat. Crimes, § 326.

* The importance of this suggestion is

very great. No pleader should, in pru-

dence, ever draw an indictment for an of-

fence of this class, except with the statute

before him, and after he has learned its in-

terpretation. Ante, § 31-33, See, for an
illustration. Commonwealth v. Simonds, 11

Gray, 306.
^ Let us bear in mind that the name of

the bank will appear in the copy of the

bank-bill. And that this is a sufiBcient

designation and description of it, see Crim.

Proced. II. § 454, 455. There are statutes

the special terms whereof require the cor-

porate existence to be averred and proved,

lb. § 454-457.
^ Ante, § 455-457.
' For other forms, see Archb. Crim. PI.

& Ev. lOth ed. 369 ; 3 Chit. Crim. Law,
1048, 1051 ; Rex v. Goldstein, Russ. & Ry.

473, 3 Brod. & B. 201 (foreign treasury

note in the foreign language) ; Rex v.

Post, Russ. & Ry. 101 ; Rex /. Elliot, 1

Leach, 4th ed. 175, 176 ; Commonwealth v.

Hayward, 10 Mass. 34.
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That A, &c. on, &c. at, &c. did fraudulently [and feloniously] utter

and publish [or, &c. using the statutory words] as true, to one X,-' a false,

forged, and counterfeit bank-bill [here, also, follow the statutory terms
;

or ten, &e.J of the tenor [or severally and respectively of the tenor] fol-

lowing [here set it or them out by exact copy], he the said A then and

there well knowing the same to be false, forged, and counterfeit, with

intent to injure and defraud the said bank [or each of the said several

banks], and the said X, and some person and persons to the jurors un-

known ; against the peace, (fee."

§ 467. Possessing with Intent. —The charge of possessing coun-

terfeit bank-bills with intent to utter them is sometimes made a

part of the same count with that for the uttering. On the other

hand also, it often constitutes a separate count or indictment.

In either case, the terms of it, to be varied with the statute,

may be, —
That A, &c. on, &c. at, &c. did fraudulently [and feloniously] have in

his possession \^or, &c. following the statutory expression] a false, forged,

and counterfeit bank-bill [^or two, &c. or ten, &c.] of the tenor [or sever-

ally and respectively of the tenor] following [here setting it or them out

by exact copy], he the said A then and there well knowing the same to

be false, forged, and counterfeit, with intent to utter and publish the same
as true [to sundry persons to the jurors unknown, and to such other per-

sons as he might defraud thereby °], and to defraud the said bank [or said

several banks respectively] and sundry persons to the jurors unknown
[here add, if desirable, an actual uttering] ; against the peace, &c.*

1 Ante, § 460 and note. v. The State, 2 Greene, Iowa, 162 ; The
2 Forotherforms, see3 Chit. Crim.Law, State t>. Newland, 7 Iowa, 242 ; The State

1048-1054; Archb. dim. PI. & Ev. 19th v. Barrett, 8 Iowa, 536; The State k. Hay-
ed. 624; Rex ti. Graham, 4 Went. PI. 25, den, 15 N. H. 355; Reg. v. Lee, 2 Moody
27; United States w. Brewster, 7 Pet. 164; & R. 281 ; Mount v. Oommonwealth, 1

Rex V. Palmer, 2 Leach, 4th ed. 978, Russ. Duv. 90 ; The State v. Ward, 6 N. H. 529
;

& Ry. 72 ; Wilkinson v. The State, 10 Ind. The State v. Cair, 5 N. H. 307 ; People v.

372; Commonwealth v. Boynton, 2 Mass. Lewis, 1 Wheeler Crim. Cas. 181.

77 ; Commonwealth v. Simonds, 14 Gray, ' Probably not necessary; as see ante,

59 ; Hobbs v. The State, 9 Misso. 855
; § 460 and note.

Bnckland «. Commonwealth, 8 Leigh, 732; * For other forms, see 3 Chit. Crim.
Commonwealth u- Thomas, 10 Gray, 483; Law, 1050; Townsend v People, 3 Scam.
Commonwealth v. Carey, 2 Pick. 47

;

326 ; United States «. Williams, 4 Bis.

United States v. Cantril, 4 Cranch, 167; 302; People v. Peabody, 25 Wend. 472;
United States v. Hall, 4 Cranch C. C. Brown a. Comraonwcalth, 8 Mass. 59

;

229; Hooper v. The State, 8 Hniioph. 93; Commonwealth v. Atwood, 11 Mass. 93;
Williams v. The State, 9 Humph. 80 ; The People v. Thoms, 3 Parker C. C. 256, 257

;

State V. Wilkins, 17 Vt. 151
;

Murry v. The State v. Dourdon, 2 Dev. 443; Com-
Commonwealth, 5 Leigh, 720; Jett v. monwealth w. Woods, 10 Gray, 477 ; Com-
Commonwealth, 18 Grat. 933; Rex v. monwealth v. Houghton, 8 Mass. 107;
Holden, Russ. & Ry. 154, 2 Taunt. 334; Commonwealth v. Morse, 2 Mass. 138;
Reg. B. Green, 3 Car. & K. 209; Buckley The State v. Symonds, 36 Maine, 128;
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§ 468. Bill of Exchange —(Forging and Uttering). —The fore-

going models will serve for a bill of exchange. Or the form may-

be varied ; as, for example, on a statute making it felony to

" forge any bill of exchange, or utter as true any forged bill of

exchange knowing it to be forged," it will be good to say, —
That A, &c. on, &c. at, &c. did feloniously forge a bill of exchange [or

a writing on paper, or a writing on paper purporting to be a bill of ex-

change], and did: then and there, knowing such bill of exchange \_or writ-

ing] to be forged, utter the same as true^ [to one X^], of the tenor

following [here setting it out^], with the intent to defraud the said X, the

said Y [the apparent drawer of the bDl], the said Z [the drawee or ac-

ceptor], and other persons whose names are to the jurors unknown ;
*

against the peace, &c.'

§ 469. Bank-cheok. —A bank-check is so far in the nature of

a bill of exchange that the indictment for forging or uttering it

may assume the same form ; of course, designating it, not as a

" bill of exchange," but as a " bank-check." No separate form,

therefore, need be here given. The pleader should bear in mind

the necessity of adhering to the statutory terms.®

The State v. Bonney, 34 Maine, 223 ; Gabe
V. The State, 1 Eng. 51S ; The State u,

Morton, 8 Wis. 352 ; United States v.

Noble, 5 Cranch C. C. 371 ; The State v.

Randall, 2 Aikens, 89 ; McMillen u. The
State, 5 Ohio, 268 ; Bevington u. The
State, 2 Ohio State, 160; Tomlinson u.

People, 5 Parker C. C. 313 ; People v. Van
Kenren, 5 Parker C. C. 66 ; Dennis y. Peo-

ple, 1 Parker C. C. 469 ; People v. Lewis,

1 Wheeler Crim. Gas. 181 ; People v. Davis,

21 Wend. 309 ;
Gommonwealth v. Hall,

97 Mass. 570; Matthews v. The State, 2

Yerg. 233 ; United States v. Fisler, 4

Bis. 59.

1 These words " as true " are necessary

even under some statutes which do not con-

tain them, being introduced by interpreta-

tion. Crim. Proccd. II. § 464.

2 As to the necessity for this, see ante,

§ 460 and note.
8 If the forgery or uttering has no rela-

tion to the acceptance, there is no need of

setting out the latter; as, see the forms in

3 Chit. Grim. Law, 1071 ; Rex v. Gilchrist,

2 Leach, 4th ed. 657 ; Rex v. Hart, 1

Moody, 486, 7 Car. & P. 652 ; and in perhaps

most of the precedents it is not set out.

Under some of the statutes, and generally,

it is no part of the bill. Stat. Crimes,

§ 338 and note ; Rex v. Horwell, 1 Moody,
405, 6 Car. & P. 148. Yet in some cases

the pleader will choose to set it out. To
let it simply follow in the copy the bill,

as though a part of it, would seem to he

ordinarily adequate ; or, if it is across the

face of the original, it may be written across

the face of the copy. See Rex v. Horwell,

supra ; Rex t. Szudurskie, 1 Moody, 429.

Or, after the copy of the bill proper, the

allegation may proceed :
—

And on the back \or across the face] of

said forged bill of exchange [oi- forged writ-

ing] [or, across which bill of exchange] were

and are the words " Accepted, George John-

1 Ante, § 457.

5 For other forms, see the places re-

ferred to in the note before the last ; Archb.

Crim. PI. & Ev. 10th ed. 372, 373 ; 4 Went.

PI. 28-31 ; Rex. v. Reading, 2 Leach, 4th

ed. 590 ; Rex v. Brewer, 6 Car. & P. 363.

6 For forms, see The State v. Kroeger,

47 Misso. 552 ; Cross v. People, 47 111.

152 ;
Clements v. People, 5 Parker G. C.

337 ; The State v. Morton, 27 Vt. 310

;

Crofts V. People, 2 Scam. 442.
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§ 470. Order, Warrant, Request, Draft, &c} —These instru-

ments, authorizing or requiring the payment of money, the de-

livery of goods, or the like, so far resemble bills of exchange

that ordinarily, as in the case of bank-checks, the indictment for

the forgery or the uttering is in substantially the same form.

But there is sometimes doubt as to the. right name of an instru-

ment of this class, rendering the indictment and proofs specially

troublesome by reason of a threatened variance, where the pur-

port clause is employed ; for which and other reasons the pleader

is recommended commonly to omit this clause entirely, not even

designating the instrument by its name."^ Still, though the name
is omitted, the instrument must appear on its face as set out, or

be made in averment to appear, to the judicial understanding, to

be within the statutory term§ and of prima facie validity. When
extrinsic matter is for this reason required to be alleged, weave
it into the other averments in the manner already directed.^

When not, the form may be, for the forgery, if so the terms of

the statute are covered, —
That A, &c. on, &c. at, &c. did falsely [and feloniously] make and forge

\or, &c. employing the statutory expression] a writing on paper of the

tenor following [here setting it out], with the intent to injure and defraud

the said X, the said Y, and some person to the jurors unknown ; against

the peace, &c.

If the pleader chooses to charge an uttering in a second count,*

which is the method in the greater number of the precedents, let

him proceed, —
And the jurors aforesaid on their oath aforesaid do further present,^ that

the said A did afterward, on the day and year aforesaid, at, &c. aforesaid,

fraudulently [and feloniously] utter, publish, and put off as true [or, &c. em-

ploying the statutory words], [to one X ^], a certain other false, forged, and

counterfeit [or, &c. following the language of the statute] writing on paper,

of the tenor following [here setting it out], he the said A then and there

well knowing the same to be false, forged, and counterfeit, with intent to

injure and defraud the said X, the said Y, the said Z, and other persons to

the jurors unknown ; against the peace, &C.''

1 Stat. Crimes, § 325-336 ; Crim. Law, « Ante, § 64.

II. § 545-547, 560
;

Crim. Proced. II. « As to which see ante, § 460 and note.

§ 439, 473, 474. ' For other forms, for the forgery and
2 Ante, § 456. for the uttering, see Crim. Proced. II.

» Ante, § 459. § 473 ; Archb. Crim. PI. & Ev. 10th ed.

* Ante, § 462. 374 ; 3 Chit. Crim. Law, 1054, 1074 ; Rex
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CHAP. XXXVII.] FORGERYOP WRITINGS, ETC. § 472

-§ 471. Receipt, Acquittance, &o. —For forging and uttering

receipts, acquittances, and other like writings, the indictment is

readily drawn on such of the foregoing models as the pleader

may select. Some places where precedents can be found are

referred to in the note.^

§ 472. Indorsement —(Acceptance —Other Indorsed Matter). —
Where the offence consists of forging something upon the back
or other part of a genuine instrument, the indictment first re-

cites such instrument, then charges the forgery of the added
matter, and copies it. For example, —

That A, &c. on, &c. at, &c. did, upon the back of a bill of exchange of

the tenor following [here setting it out], falsely [and feloniously] make,

forge, and counterfeit [or, &c. employing the statutory expression] an in-

dorsement thereof in the following words, " Mary M. McCarthy " [the

name of the payee] ; with the intent to injure and defraud the said, &c. [as

at ante, § 457, 470, &c.] ; against the peace, &c.

Or, for uttering, —
That A, &c. on, &c. at, &c. having in his hands and possession a bill of

exchange [or writing on paper] of the tenor following [here setting it out],

on the back of which bill of exchange [or writing] was and is a false,

forged, and counterfeit acceptance [or indorsement] in the following words

[setting it out], did then and there, well knowing the said acceptance [^or

u. Lovell, 1 Leach, 4th ed. 248 ; Rex v. 2 Leach, 4th ed. 597 ; Hex v. Hunter, 2

Clinch, 1 Leach, 4th ed. 540 ; Rex v. Leach, 4th ed. 624 ; Rex u. Thompson, 2

Thomas, 2 Leach, 4th ed. 877 ; Rex v. Leach, 4th ed. 910 ; Reg. v. Pringle, 2

Rushworth, Russ. & Ry. 317 ; Rex v. Moody, 127, 9 Car. & P. 408 ; Reg. v.

Proud, Russ. & Ry. 389, 1 Brad. & B. 300

;

West, 1 Den. C. C. 258, 2 Car. & K. 496,

Rex V. Bamfield, 1 Moody, 416; Rex 2 Cox C. C. 437 ; Reg. c-. Green, Jehb, 282

;

V. Donnelly, 1 Moody, 438 ; Reg. u. The State v. Thornburg, 6 Ire. 79 ; The
Pike, 2 Moody, 70 ; Reg. v. Robson, 2 State v. Bihb, 68 Misso. 286 ; Henry v. The
Moody, 182, 9 Car. & P. 423; Reg. v. Mc- State, 35 Ohio State, 128; Pennsylvania

Connell, 2 Moody, 298, 1 Car. & K. 371

;

v. Huffman, Addison, 140 ;
Rice v. The

Reg. V. Williams, 2 Den. C. C. 61, 64 ; Reg. State, 1 Yerg. 432. In this case of Rice v.

V. Carter, 1 Cox C. C. 170 ; Reg. v. Lons- The State, it was held that the indictment

dale, 2 Cox C. C. 222 ; Reg. v. Dixon, 3 for forging a receipt must aver an indebt-

Cox C. C. 289 ; Rex v. Thomas, 7 Car. & edness. But such, it is believed, is not the

P. 851 ; Langdale v. People, 100 111. 263,

266 ; Commonwealth v. Quann, 2 Va. Cas

89 ; The State v. Flye, 26 Maine, 312, 314

The State v. Watson, 65 Misso. 115, 117

People u. Noakes, 5 Parker C. C. 291

general doctrine, either on principle or on
authority, in the absence of special statu-

tory terms. And though there are prece-

dents with this averment, most do not have
it. Still the language of a receipt may be

The State u. Lamb, 65 N. C. 419; Cora- so imperfect as to require this averment in

monwealth v. ICearns, 1 Va. Cas. 109; The explanation. And in various other cases

State V. Baumon, 52 Iowa, 68. explanatory allegations are necessary, in

13 Chit. Crim. Law, 1076, 1079; order to show ;)rima/ac!e guilt, in this class

Archb. Crim. PI. & Ev. I9th ed. 638; Rex of indictments.

V. Ferrers, Trem. P. C.129; Rex v. Lyon,
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indorsement] to be false, forged, and counterfeit, utter and publish the same

[to X ^], as true, with intent to injure and defraud the said, &c. [as in the

last form] ; against the peace, &c.^

§ 473. Erasing or Detaching Indorsement. —To erase or detach

an indorsement which constitutes no part of the original instru-

ment is not ordinarily deemed a forgery at the common law,

though it is an indictable misdemeanor.^ For such common-law
misdemeanor, the following form, here somewhat amended in

immaterial parts, has been judicially sustained: —
That A, &c. on, &c. at, &c. having in his possession a certain promissory

note of the tenor following [here setting it out], on the back whereof

was then and there indorsed the receipt of twenty dollars in part pay-

ment thereof, and the balance of said note and no more being then and

there due and unpaid, did then and there wittingly, falsely, and deceitfully

alter the said promissory note, by then and there wittingly and deceitfully

separating said indorsement from said promissory note, with intent to de-

fraud and deceive the said X [the maker] ; against the peace, &c.^

§ 474. Altering. —Though commonly it is practically best to

charge an alteration as an original forgery,^ it is not always so.

When, therefore, the pleader chooses, he first sets out the origi-

nal writing, then states the alteration ;
^ and sometimes, but not

necessarily, adds a recital of the whole in its altered form. It is

good to say, —
That A, &c. on, &c. at, &c. having in possession a certain writing on

paper [or a certain writing sealed, or a certain deed '] of the tenor follow-

ing [here set out the genuine original], did then and there fraudulently

[and feloniously] alter' the same by removing the word "hundred" where
it stands between the words "one" and "dollars," and substitutmg therefor

>

the word " thousand," and by, &c. [proceeding to state all the other altera-

tions ; and, if the pleader chooses, or, if the tenor of the alterations has not

been thus made absolutely certain, add], so that the said writing thereby

1 Ante, § 460 and note, and other The State, 3 Ohio State, 229 ; The State

places. V. Davis, 53 Iowa, 252 ; Commonwealth v.

^ For other forms, for the forgery and Spilman, 124 Mass. 327 ; The State a.

for the uttering, see 3 Chit. Crim. Law, Martin, 9 Humph. 55.

1046 ; Rex v. Burton, 4 Went. PI. 32

;

» Crim. Law, IL § 578.

Eeg. V. Koberts, 7 Cox C. C. 422
; Eeg. v. ^ The State v. McLcran, 1 Aikens, 311.

Hawkes, 2 Moody, 60 ; Rex v. Marshall, And see further of this case, Crim. Law,
RuS3. & Ry. 75 ; Rex v. Chalmers, 1 I. § 806.

Moody, 352 ; Reg. v. Winterbottom, I * Ante, § 458.

Den. C. C. 41, 2 Car. & K. 37, 1 Cox C. C. ^ Crim. Proced. II. § 419, 446.

164; Rex u. Bontien, Russ. & Ry. 260; ' Ante, § 460.

Reg. V. Cropper, 2 Moody, 18; Common- 8 Crim.Proced.il. § 426 and note, 446.
wealth u. Castles, 9 Gray, 123 ; Poage v.
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CHAP. XXXVII.] FORGERYOP WRITINGS, ETC. §476

became and then and there was of the tenor following * [here setting it out
in its altered form], with the intent to injure and defraud, &c. [as in the
foregoing forms] ; against the peace, &c.''

§ 475. Other Forgeries. —The foregoing forms do not in terms
cover every forgery and indictable uttering known to the law

;

but they furnish the models after which the indictments for the

rest may be constructed, and it would be of but slight service to

the practitioner to extend the forms over the entire ground. The
reader will see, in the note, helpful references to places where
other forms may be found.^

§ 476. Stamps and Seals. —Where the law has provided for

1 Or, omitting all specifications of the

alterations, and going back in the form to

the end of the setting out of the genuine

original, it is undoubtedly good, though I

never saw a precedent so, simply to say, —
Did then and there fraudulently and felo-

niously alter and change the same to the tenor

following.

2 And see for precedents for the forgery

by altering, and for the uttering, Crim. Pro-

ced. II. § 446 ; 3 Chit. Crim. Law, 1047,

1051, 10.')4, 1079 ; Rex v. AVeldon, 4 Went.
PI. 23 ; Hex u. Graham, 4 Went. PI. 25 ;

Rex V. Newman, Trem. P. C. 130; Rex v.

Post, Russ. & Ry. 101 ; Commonwealth u.

Mycall, 2 Mass. 136 ; Commonwealth v.

Hayward, 10 Mass. 34 ; Kahn v. The
State, 58 Ind. 168 ; The State v. Dourdon,

2 Dev. 443 ; Mount v. Commonwealth, 1

Duv. 90; The State v. Bryant, 17 N. H.

323 ; The State v. Martin, 9 Humph. 55

;

The State v. Davis, 53 Iowa, 252 ; Ream
V. Commonwealth, 3 S. & R. 207 ; Har-

rington V. The State, 54 Missis. 490 ; Com-
monwealth V. Beamish, 31 Smith, Pa. 389

;

Coleman v. Commonwealth, 25 Grat. 865
;

Respublica v. Sweers, 1 Dall. 41, 42.

" For forging and uttering Entries in

Books of Account, —Coleman v. Com-
monwealth, 25 Grat. 865 ;

Commonwealth
V. Beamish, 31 Smith, Pa. 389 ;

Phelps o.

People, 6 Hun, 428-432, 72 N. Y. 365 ; 7

Cox C. C. App. 51. Public Kecorda,—
Coleman v. Commonwealth, supra ; Rex
V. Newman, Trem. P. C. 130 ; Reg. v.

Sharpe, 8 Car. & P. 436 ; Reg. o. Powner,

12 Cox C. C. 235 ; Ream v. Common-
wealth, 3 S. & R. 207 ; Harrington v. The

State, 54 Missis. 490; Brown v. People, 86

17

111. 239. Wills, —3 Chit; Crim. Law,
1067, 1069 ; 4Went. PI. 35-41 ; Rex v. Mur-
phy, 19 Howell St. Tr. 694. Instruments
under Seal, —such as bonds, conveyances
of lands, and the like, 3 Chit. Crim. Law,
1063, 1065 b, 1066 ; Rex o. Nundocomar,
20 Howell St. Tr. 923 ; Rex v. Dunnctt, 2

Leach, 4th ed. 581 ; Rex v. Pauntleroy, 1

Moody, 52 ; Reg. v. Davis, 2 Moody, 177,

9 Car. & P. 427 ; The State v. McGardiner,
1 Ire. 27 ; The State v. Dufour, 63 Ind. 567,

570 ; The State a. Fisher, 65 Misso. 437.

Letter or Warrant of Attorney, —3
Chit. Crim. Law, 1065 ; 6 Went. PI. 370;
Rex V. Wordell, Trem. P. C. 132. Cer-
tifloate of Character, &o. —5 Cox C. C.

App. 77 ; 10 Cox C. C. App. 2 ; 3 Chit.

Crim. Law, 1056 ; Reg. v. Toshack, 1 Den.
C. C. 492, 494, 4 Cox C. C. 38 ; Reg. v.

Mitchell, 2 Fost. & F. 44 ; The State v.

Carr, 25 La. An. 407, 409 ; Commmon-
wealth V. Hinds, 101 Mass. 209. Transfer
of Stock, —3 Chit. Crim. Law, 1052 ; Rex
V. Gade, 2 Leach, 4th ed. 732. Order of

Magistrate —to discharge prisoner, Rex
V. Harris, 1 Moody, 393. Next Friend,

—

consent to be, of infant, Reg. v. Smythies,

4 Cox C. C. 94. Forged Letter, —pass-

ing as true. Waterman v. People, 67 111. 91.

County Warrant, —The State a. Fen-

ly, 18 Misso. 445,448. Bailway Pass,

—

Reg. V. Boult, 2 Car. & K. 604. Principal

and Accessory. —Against wife as prin-

cipal and husband as accessory before the

fact, Rex v. Morris, 2 Leach, 4th ed. 1096,

Russ. & Ry. 270. As Second Offence, —
Vincent v. People, 5 Parker C. C. 88, 15

Abb. Pr. 234 ; Cantor v. People, 5 Parker
0. C. 217.
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stamps and seals to be used on particular occasions, the court

judicially knows what are their devices, words, and appearance

;

and any setting out of them by their tenor, were it possible,

would be useless. Hence the indictment for counterfeiting

them, or for uttering the counterfeits, is similar to that for the

like offences against the coin.' It need only allege that the de-

fendant, with the fraudulent intent, counterfeited, or, with knowl-

edge, uttered the counterfeited stamp, seal, or whatever else the

thing is, in resemblance of the one provided by law.^ Or even
less will suffice where the statutory limits of the offence are less

broad. Thus, under the English statute making one a felon

who " shall forge or counterfeit, or shall utter, knowing the same
to be forged or counterfeited, the great seal of the United King-

dom," ^ the two counts* given in the English books for the forg-

ing and the uttering are simply, —
Forging. —That A, &c. on, &c. at, &c. the great seal of the United

Kingdom falsely, deceitfully, and feloniously did forge and counterfeit

;

against the peace, &c.

Uttering (second count). —And the jurors aforesaid upon their oath

aforesaid do further present, that the said A, afterwards, to wit, on the day
and year aforesaid, at, &c. aforesaid, falsely, deceitfully, and feloniously

did utter a certain other false, forged, and counterfeited great seal as afore-

said, then and there well knowing the same to be false, forged, and coun-

terfeited ; against the peace, &c.°

§ 477. Lost, &c. —Where the forged writing is lost, destroyed,

or in the hands of the defendant, there is no precise form of

the allegation which alone will suffice, but it may be, for

example, —
A certain writing on paper [or, &c.J, which said writing is in the pos-

session of the said A \or is lost, or is destroyed], by reason whereof the

jurors are unable to set it out by its tenor, but it is and then and there

was in substance as follows [stating its contents in a form to harmonize
with the proofs at the trial, and as exactly and minutely as they will

permit].'

1 Ante, § 332, &c. Rex v. Richardson, 4 Went. PI. 22; Rex
2 Rex V. CoUicott, 2 Leach, 4th ed. 1048, v. Palmer, 1 Leach, 4th ed. 352 ; ^Rex v.

Riiss. & Ry. 212. Collicott, supra.
3 24 & 25 Vict. c. 98, § 1. 6 Crim. Proced. H. § 404 and notes;
' Ante, § 462, 470. People v. Badgley, 16 "Wend. 53 ; Chides-
5 Archb. Crim. PI. & Ev. 19th ed. 621. ter v. The State, 25 Ohio State, 433; Wal-

For forms for forging, and uttering forged lace v. People, 27 111. 45.
Btamps, see 3 Chit. Crim. Law, 1057-1062;
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§ 478. Implements of Forgery. —The indictment for having in

possession the implements of forgery follows the particular statute

on which it is constructed, and otherwise conforms to that for

thus having the tools for counterfeiting the coin. The statutory-

terms are so varying that perhaps no separate form here, in ad-

dition to the one already given,i would be specially helpful.^

Yet one for taking a photographic "positive " of a foreign note,

circulating in the foreign country as money, will be given. The
English statute of 24 & 25 Vict. c. 98, § 19, made it felony in

one who should, " without lawful authority or excuse, &c. en-

grave or in any wise make upon any plate whatsoever, &c. any
bill of exchange, promissory note, undertaking, or order for pay-
ment of money, &c. in whatsoever language the same may be

expressed, &c. purporting to be the bill, note, undertaking, &c.

of any foreign prince or State." And the following is one of

the counts of an indictment which was sustained, —containing,

no doubt, many needless words, but its abridgment here is not

deemed desirable :
—

That in a certain foreign state, that is to say, the empire of Austria, for

a long time previously to the commission of the felony and offence herein-

after charged, and at the time when the said felony and offence was com-
mitted, and since hitherto and up to the present time, divers undertakings

for payment of money of the said foreign state, that is to say, the said

empire of Austria, were made, issued, negotiated, and circulated, and were
lawfully current in the said foreign state, and that the said undertaliings

for payment of money were, and each of them respectively was, during all

the time aforesaid, made, issued, negotiated, and circulated, and were cur-

rent as aforesaid, for payment of a certain amount of foreign money, that

is to say, for payment of one piece of coin called a gulden of the currency

of the said foreign state, to wit, the empire of Austria, the said piece of

coin being lawfully current in the said foreign state, and being during all

the time aforesaid of great value, to wit, each gulden being of the value of

two shillings in English money, and each of the said undertakings for the

payment of money being for the payment of one gulden. Whereupon A,

&c. well knowing the premises, and whilst the said undertakings were so

as aforesaid lawfully current in the said foreign state, on, &c. at, &c. wil-

fully and feloniously, and without the authority of the said foreign state,

and without lawful authority and without lawful excuse, did make upon a

1 Ante, § 342. & P' !!• For engraving on a plate parts

2 For having in possession plates for of a foreign promissory note in the foreign

forging bank-bills, &c. see Rex v. Moses, 7 language, Reg. v. Faderman, 4 Cox C. C.

Car. & P. 423 ; Rex v. Warshaner, 1 Moody, 359.

466 ; Rex V. Hannon, 2 Moody, 77, 9 Car.
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certain plate, to wit, a plate of glass, an undertaking for payment of money,

to wit, for payment of one gulden, purporting to be one of the said under-

takings for payment of money, of the foreign state aforesaid, to wit, the

said empire of Austria, so made, issued, negotiated, and circulated, and law-

fully current in the said foreign state as aforesaid ; against the peace, &c.'

§ 479. Attempts. —Utterings of forgeries,^ having them in pos-

session with the intent to utter them,^ and possessing and making
the implements for forgery,* already considered, are attempts and

acts in the nature of attempt. No separate forms are here

required.^

§ 480. Practical Suggestions. —This chapter opened with prac-

tical suggestions to the prosecuting officer, and they have been

continued interspersed through the subsequent sections. Should

the proposals for simplifj'ing the indictment be adopted, possibly

a few courts may give more than an attentive ear to objections

interposed on behalf of defendants. At all events, whatever

form the pleader employs, he should qualify himself to sustain it

by arguments and authorities before the court. And there can

be no question of the success, on the whole, of these reformatory

efforts, if duly seconded by prosecuting officers. It is the assur-

ance of this which has induced the author not to encumber his

pages with needlessly complicated and otherwise undesirable

forms. Those who have occasion for them can find them in the

places referred to in the notes.

1 Reg. V. Einaldi, Leigh & C. 330, 9 i Ante, § 478.

Cox C. C. 391. And see Reg. v. Fader- ^ gge, for forms. The State v. Morton,
man, supra. 8 Wis. 352 ; The State v. Watson, 65

2 Ante, § 460, 462, 466, and other Misso. 115, 117; The State K.Welsh, 3

places. Hawks, 404; Jett v. Commonwealth, 18
' Ante, § 467. Grat. 933.

For FORNICATION, see ante,-§ 147 et seq.

FRAUDS, see Cheats at CommonLaw —False Pretences —Foegert —
Feaudui-ent Conveyances, &c.

FRAUDULENTBANKRUPTCY,see Bankruptcy, &c
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CHAPTERXXXVIII.

FRAUDULENTCONVEYANCES,SALES, AND CONCEALMENTS.^

§ 481. Under 13 Eliz. c. 5. —This English statute, famous in

civil jurisprudence and generally understood to be common law
with us, after defining what civil effect shall be given to convey-

ances made to hinder or defeat creditors, proceeds, in § 3, to

make it, among other things, an indictable misdemeanor in "all

and every the parties to such feigned, &c. conveyance, . . . and
being privy and knowing of the same," to " wittingly and will-

ingly put in ure, avow, maintain, and justify or defend the same "

as being true " and upon good consideration." ^ These terms

seem to imply that the party must perform some distinct act, or,

at least, utter some words, subsequently to the transaction which

is visited by the civil consequences defined in the preceding sec-

tion, in order to incur the criminal liability. Indeed, they appear

to make the crime consist in such act or words. But on this

question, and on most others relating to the criminal part of this

statute, we have no decisions. There is in Wentworth a form

for the indictment, in substance, —
That A, &c. B, &c. and C, &o. on, &c. at, &c. did wittingly and willingly

put in use,' maintain, and justify as true, a certain covinous and fraudu-

lent grant and conveyance of goods and chattels, bearing date * the thirty-

first day of May, in the year, &c. and made between the said A, by the

name and description of, &c.^ of the one part, and the said B, by the name

1 For matter relating to this title, see * This is an objectionable form of the

Crim. Law, I. § 572 a. averment ; because, under it, the alleged

^ lb. ut sup. ; Cathcart v. Robinson, 5 time and the time in the written conveyance

Pet. 264, 280 ; Gardner v. Cole, 21 Iowa, must exactly correspond or the variance

205 ; Robinson v. Holt, 39 N. H. 557. will be fatal. It is better to say simply,

2 "Use" is the word in Wentworth, made on such a day, and then the time laid

perhaps by a misprint. But it is " ure

"

will not be material. Crim. Proced. I.

in the statute, and in the indictment in Reg. § 486, 488 a. This form might be changed

». Smith, infra. I should employ the latter, to read, " entered into in writing on," &c.

but undoubtedly either is good. ' Ante, § 94.
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and description of, &c. of the other part, to the end, purpose, and intent

[to all of which the said A, B, and C were then and there privy and know-
ing of the same '] to delay, hinder, and defraud one X, then being a cred-

itor of the said A, of his just and lawful debt ; against the peace, &c.^

§ 482. Our Similar Statutes. —Someof our States have statutes

similar in purpose ; namely, making it punishable for a debtor

fraudulently to put his property beyond the reach of creditors,

or for another person to help him therein.^ Their terms are not

quite uniform ; but the gist of the offence is some form of se-

creting, so that it is held not to be within the New York statute

for one to carry a watch in his pocket and refuse to surrender it

to an attaching officer.* But the common method of secreting,

aimed at by these statutes, is the conveying away or pledging of

the property to defraud creditors. Now, —
§ 483. Indictment. —There must be an indebtedness, and the

indictment must allege it. But the terms of the allegation may
be general,^ as in the precedent under the statute of Elizabeth.^

Where the statutory words are "fraudulently mortgage, pledge,

sell, alienate, or convey any of his real or personal estate amount-
ing in value to the sum of one hundred dollars, ... to prevent

the attachment or seizure of the same upon mesne process or

execution," ^ it is believed to be good in averment to say, —
That A, &c. on, &c. at, &c. being the owner of certain real estate there

situate, consisting of a lot of land with a dwelling-house thereon, of the

1 This matter in brackets is not in the Massachusetts. —Stockwell v. Silloway,
precedent before me, but without it one of 113 Mass. 384.
the clauses of the statute would seem not Michigan. —People v. Detroit Police

to be so distinctly covered as it ought. Justice, 41 Mich. 224.
2 6 Went. PI. 385., The only- other New Hampshire. —The State v. IjesMe,

precedent on this statute known to me is 16 N. H. 93; The State ;;. Robinson, 9

the indictment in nine counts in Reg. v. Fost. N. H. 274 ; The State v. Marsh, 36
Smith, 6 Cox C. C. 31. It was held good. N. H. 196 ; The State v. Hunkins, 43 N. H.
But it is needlessly long. It differs from 557.

the form in the text chiefly by setting out New York. —People v. Morrison, 13
the particulars of the indebtedness of A to Wend. 399; People v. Underwood, 16
X, and describing more minutely the con- Wend. 546 ; Blason v. Bruno, 33 Barb.
veyancc. Perhaps such averments are well 520 ; Loomis v. People, 19 Hun, 601.
by way of caution, but I doubt their neces- » People v. Morrison, 13 Wend. 399.
sity in strict law. 5 Loomis v. People, 19 Hun, 601 ; The

8 Concerning these statutes, their inter- State v. Robinson, 9 Fost. N. H. 274.
pretation, and the procedure thereon, see, — 6 Ante, § 481.

Illinois. —Stow v. People, 25 111. 81; ' The State v. Leslie, 16 N.H. 93. For
Mathes u.'Dobschuetz, 72 111. 438. the similar NewYork statute see People v.

Maine. —The State «. Chapman, 68 Underwood, 16 Wend. 546.

Maine, 477.
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value of more than one hundred dollars, to wit, of the value of two thousand

dollars, and being then and there indebted to X [in the sum of one thou-

sand dollars '], did then and there fraudulently sell, alienate, and convey

the said real estate to Y, with the intent thereby to prevent the attachment

and seizure of the same on mesne process, and on execution, for enforcing

the payment of said indebtedness ; against the peace, &c.''

§ 484. Selling, &c. Property Mortgaged, &c. —Different in pur-

pose are statutes, prevailing in considerable numbers of our

States, to punish the selling, removing, secreting, or the like, of

real and personal property mortgaged or under a lien, or selling

it without disclosing the facts. The terms of these provisions

differ ; they sufficiently appear, with various constructions, in

the cases cited in the note.^ If, by the terms of the statute, the

offence consists in selling the mortgaged property for the purpose

of hindering, delaying, or defrauding the mortgagee, a mortgagor

does not commit it who, under the fairly induced belief that he

has the consent of the mortgagee, makes the sale to pay the

mortgage debt.*

§ 485. Indictment. —The indictment must cover the statutory

language ; as, for example, aver the mortgage or other lien to be
" in writing," if so is the statute.^ And it must cover the mean-

ing of the statute ; as, by alleging that the mortgage or other

lien is subsisting, or remains unsatisfied.^ Under a provision to

punish one who, " with a fraudulent intent to place mortgaged

1 I should think this matter in brackets Wallace, 108 Mass. 12; Commonwealth ».

might be deemed necessary in a State Williams, 127 Mass. 285 ; Commonwealth
where a levy could not be made on real o. Harriman, 127 Mass. 287.

property unless the judgment or execution Minnesota. —The State v. Ruhnke, 27

amounted to a specified sum. But in other Minn. 309.

circumstances I can see no occasion for it. Missouri. —The State v. Jones, 68

Compare with the form ante, § 481. Misso. 197.

2 For other forms, see The State v. Les- North Carolina. —The State v. Pickens,

lie, supra ; The State u. Robinson, supra

;

79 N. C. 652 ; The State v. B^rns, 80 N. C.

The State v. Hunkins, 43 N. H. 557; 376.

Loomis V. People, supra. Texas. —The State a. Small, 31 Texas,

8 Alabama. —Nixon v. The State, 55 184; The State w. Devereaux, 41 Texas,

Ala. 120; Glenn !>. The State, 60 Ala. 104

;

383; Robberson v. The State, 3 Texas

Atwellw. The State, 63 .Ala. 61. Ap. 502; Moye u. The State, 9 Texas

Arkansas. —Cooper v. The State, 37 Ap. 88.

Ark. 412; Cooper t). The State, 37 Ark. * Atwellu. The State, 63 Ala. 61. And
421. see Commonwealth v. Harriman,127 Mass.

Iowa. —The State v. Julien, 48 Iowa, 287.

445 ; The State v. Gustafson, 50 Iowa, 194; 5 Moye v. The State, 9 Texas Ap. 88.

The State u. Stevenson, 52 Iowa, 701. ^ Satchell v. The State, 1 Texas Ap.

Massachusetts. —Commonwealth v. 438 ; The State v. Burns, 80 N. C. 376.

Brown 15 Gray, 189 ; Commonwealth v. See The State v. Gustafson, 50 Iowa, 194.
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personal property beyond the control of the mortgagee, removes

or conceals, &c. the same," ^ the indictment may charge, —
That A, &c. on, &c. at, &c. did mortgage to X, in due form of law, one

horse, &c. [setting out the mortgaged property], and that afterward, on,

&c. [the pleader will commonly elect to make this date subsequent to

the other if the fact is so, though doubtless this is not necessary], at,

&c. the said mortgage being in full force and the said X remaining

the owner thereof, he the said A did, to cheat and injure the said X,
fraudulently remove and conceal the said mortgaged personal property,

with the fraudulent intent to place the same beyond the control of the said

X ; against the peace, &c.^

§ 486. Conveying Land without Title. —A statute subjecting

to imprisonment one who " knowingly sells or conveys any land,

or any interest therein, without having title to the same, either

in law or equity, by descent, devise, written contract, or deed

of conveyance, with intent to defraud," applies as well to

lands lying without as within the State. The indictment may
aver, —

That A, &c. on, &c. at, &c. did, with intent to defraud X, knowingly

sell and convey to him, by deed, a certain tract of land, &c. [describing

it], situate at, &c. he the said A not then and there having, and know-
ing himself not then and there to have, title to the same in law, or equity,

by descent, devise, written contract, or deed of conveyance ; against the

peace, &c.'

1 Mass. Gen. Stats, c. 161, § 61. So is the indictment in Glenn v. The
2 Partly following the precedent in Com- State, 60 Ala. 104-. And for other forms

monwealth v. Wallace, 108 Mass. 12. And see Nixon u. The State, 55 Ala. 120 ; At-
see, for other forms, Satchell u. The State, well u. The State, 63 Ala. 61. The Iowa
snpra ; Cooper v. The State, 37 Ark. statute differs from the others considered

412; Cooper v. The State, 37 Ark. 421; in this connection. It is: "If any mort-
The State u. Ruhnke, 27 Minn. 309

;
The gagor of personal property, while his mort-

State V. Devereaux, 41 Texas, 383 ; The gage of it remains unsatisfied, wilfully

State V. Pickens, 79 N. C. 652. For giv- destroy, conceal, sell, or in any manner dis-

ing a deed without mentioning incum- pose of the property covered by such mort-
brance. Commonwealth v. Brown, 1 5 Gray, gage, without the consent of the then

189 ; Commonwealth v. Williams, 127 holder of such mortgage, he shall be
Mass. 285 ; The State v. Jones, 68 Misso. deemed guilty of larceny and punished ac-

197. In Alabama it satisfies the code to cordingly." For a form under it, see The
allege,

—

State v, Gustafson, 50 Iowa, 194. And
That, before the finding of this indictment, 'f

^he State v. Julien. 48 Iowa, 445.

A, &c. did remove, conceal, or sell a horse, -'^"° consult the Utle Embezzlement,
the personal property of, &c. for the purpose ante, § 40 1 et seq.

of hindering, delaying, or defrauding the " Kerr v. The State, 36 Ohio State,

said, &o. who had a claim to said horse, under 614, 621. " Or," not " and," is the proper
a written instrument, to wit, a mortgage; conjunction in these negative averments,
against the peace, &c. Ante, § 124 and note.
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§ 487. Twice Selling Land. —Under a statute to punish one

who, " after once selling," &c. any land, " shall again knowingly
and fraudulently sell, &o. the same tract or tracts of land, &;c. to

any other person or persons for a valuable consideration," the

indictment may charge, —
That A, &c. on, &c. at, &c. did bargain, sell, and convey to M three

tracts of land, &c. [describing them] ; whereupon he the said A did after-

ward, on, &c. at, &c. with the intent to cheat and defraud X, knowingly and

fraudulently bargain, sell, and in form of law convey to the said X, for a

valuable consideration, to wit, for two thousand dollars, paid by the said X
to the said A, the same tracts of land ; against the peace, &c.^

1 People V. Garnett, 35 Cal. 470.

For FRAUDULENTINSOLVKNCY, see Bankruptcy and Insolvency.
FUEIOUS DRIVING, see Hoksb-kacing, &c.

GAME, see Fish and Gaub.
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CHAPTERXXXIX.

GAMING.^

§ 488. Elsewhere. —111 this volume, and in the other volumes

of the series, the nuisance of keeping a gaming-house is treated

of under a separate title from Gaming. Its treatment consti-

tutes, in the present volume, a sub-title under " Nuisance."

§ 489. Formula for Indictment. —The statutes are SO diverse

as to render any formula for the indictment on them unavailing

to the practitioner except in the way of general suggestion.

Therefore only an incomplete outline will be attempted, so that

the pleader's resort will be chiefly to the special forms further on.

The allegations may be,

—

That A, &c. [ante, § 74^77], on, &c. at, &c. [ante, § 80], did unlaw-

fully ^ play at a certain game of cards ' [or, &c. following the statutory

terms] for money ,^ &c. [follow here also the statutory words], with X ° [or,

did win, &c. or fraudulently win, &c. or lose, &c. following the statute ; or,

did bet, &c. on the hands and games, &c. following the statute ; or, having

under his control a certain building, &c. did nnlawfully suffer and permit, &c.

therein, &c. pursuing the statutory terms ; or, &c. following whatever other

statutory provision is being proceeded upon, and expanding the allegation

beyond the words when the rules of good pleading require *j ; against the

peace, &c. [ante, § 66-69].'

1 For the direct expositions of this * Stat. Crimes, § 901.

offence, with the pleading, practice, and ' The name of the person played with
evidence, see Stat. Crimes, § 844-930. not universally held to be necessary. Stat.

Incidental, Crim. Law, I. § 504 ; Crim. Crimes, § 894.

Proced. I. § 241, 374, 476, 639, note, 641, « Stat. Crimes, § 909.

note; Stat. Crimes, § 55, 135, 221, 294, ' For forms, see Archb. Crim. PI. & Et.
298, 299, 936. And see the title Gaming- 19th ed. 989 ; 5 Cox C. C. App. 47; 3
HOUSE, in this volume it is a sub-title under Chit. Crim. Law, 677-681; 4 VV'ent. PI.

Nuisance. 355 ; 6 lb. 383, 391, 432 ; Fowler v. Alsop,
2 Here the offence is assumed to be, Trem. P. C. 263 ; Kex <;. Clarke, Cowp.

what it generally is, a misdemeanor. Stat. 35; Eex v. Darley, 4 East, 174; Reg. w.

Crimes, § 880. If it is felony, add " and Bailey, 4 Cox C. C. 390 ; Reg. v. Moss,
feloniously." Dears. & B. 104, 7 Cox C. C. 200 ; Morley

8 As to naming the game, &c. see Stat. </. Grcenhalgh, 3 B. & S. 374.
Crimes, § 897. Alabama. —Covy .,. The State, 4 Port.
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§ 490. Playing for Money. —A statute having made punishable

one who "shall play at any game or games at cards, &c. for

186 ; Coggins v. The State, 7 Port. 263 ;

The State v. Whitworth, 8 Port. 434 ; The
State V. Atkyns, 1 Ala. 180; Clark v. The
State, 19 Ala. 552 ; Burdine v. The State,

25 Ala. 60 ; Rodgers v. The State, 26 Ala.

76 ; Harris v. The State, 31 Ala. 362

;

Eslava v. The State, 44 Ala. 406, 408;
Schuster v. The State, 48 Ala. 199 ; Napier
V. The State, 50 Ala. 168 ; Eay v. The
State, 50 Ala. 172 ; Mclnnis v. The State,

51 Ala. 23 ; Camphell v. The State, 55

Ala. 89 ; Jacobson v. The State, 55 Ala.

151; Mitchell ». The State, 55 Ala. 160;
Henderson v. The State, 59 Ala. 89, 90

;

Sikes V. The State, 67 Ala. 77.

Arkansas. —Graham v. The State, 1

Pike, 171, 173 ; Hany v. The State, 4
Eng. 193 ; Drew v. The State, 5 Eng. 82;
Brown v. The State, 5 Eng. 607 ; Moffatt
V. The State, 6 Eng. 169 ; Warren v. The
State, 18 Ark. 195, 198; Orr v. The State,

18 Ark. 540; The State v. Holland, 22

Ark 242 ; The State v. Anderson, 30 Ark.
X31 ; Cohen .,•. The State, 32 Ark. 226 ;

The State v. Jeffrey, 33 Ark. 136 ; The
State V. Hunn, 34 Ark. 321, 322 ; The
State V. Lindsay, 34 Ark. 372 ; Euper v.

The State, 35 Ark. 629 ; Brockway v. The
State, 36 Ark. 629.

California. —People v. Saviers, 14 Cal.

29.

Colorado. —Chase v. People, 2 Col. Ter.

509.

Georgia. —Brown v The State, 40 Ga.

Illinois. —Gibbons v. People, 33 111.

442.

Indiana. —Webster u. The State, 8

Blackf. 490 ; Iscley v. The State, 8 Blackf.

403 ; Mount v. The State, 7 Ind. 654 ; The
State V. Hope,- 15 Ind. 474; Hamilton v.

The State, 25 Ind. 426 ; The State v.

Thomas, 50 Ind. 292 ; Donniger o. The
State, 52 Ind. 326 ; Hanrahan v. The State,

57 Ind. 527 , The State v. Ward, 57 Ind.

537 ; Enwright v. The State, 58 Ind. 567
;

The State v. Newton, 59 Ind. 173; Eeady
V. The State, 62 Ind. 1 ; Powell o. The
State, 62 Ind. 531 ; Howard v. The State,

64 Ind. 516 ; Moore v. The State, 65 Ind.

213 ; Manheim v. The State, 66 Ind. 65
;

Padgett V. The State, 68 Ind. 46; The
State V. Allen, 69 Ind. 124 ; The State v.

Pancake, 74 Ind. 15 ; Sumner v. The State,

74 Ind. 52 ; Hamilton v. The State, 75 Ind.

586.

Iowa. —The State v, Nichols, 5 Iowa,

413; The State v. Middleton, 11 Iowa,

246; The State v. Book, 41 Iowa, 550;
The State v. Kaufman, 59 Iowa, 273.

Kansas. —Rice v. The State, 3 Kan.
141, 156 ; The State v. StiUwell, 16 Kan. 24.

Kentucky. —Montee v. Commonwealth,
3 J. J. Mar. 132 ; Commonwealth v. Per-

rigo, 3 Met. Ky. 5 ; Commonwealth </.

Monarch, 6 Bush, 298.

Maryland. —Baker c. The State, 2

Har. & J. 5 ; The State v. Price, 12 Gill

& J. 260 ; Wheeler v. The State, 42 Md.
563.

Massachusetts. —Commonwealth v.

Bolkom, 3 Pick. 281 ; Commonwealth v.

Arnold, 4 Pick. 251 ; Commonweath u.

Coding, 3 Met. 130 ; Commonwealth u.

Tilton, 8 Met. 232 ; Commonwealth v.

Stowell, 9 Met. 572 ; Commonwealth v.

Drew, 3 Cush. 279 ; Commonwealth v. Pat-

tee, 12 Cush. 501 ; Commonwealth v.

Colton, 8 Gray, 488 ; Commonwealth v.

Crawford, 9 Gray, 128 ; Commonwealth
V. Parker, 117 Mass. 112; Commonwealth
V. Gaming Implements, 119 Mass. 332,

336 ; Fitzgerald v. Commonwealth, 135

Mass. 266.

Mississippi. —Johnston v. The State, 7

Sm. & M. 58 ; Strawhern u. The State, 37
Missis. 422, 426.

Missouri. —The State v. Ames, I

Misso. 524 ; The State o. Purdom, 3 Misso.

lU ; The State v. Mitchell, 6 Misso. 147;

The State u. Kyle, 10 Misso. 389; The
State t>. Ames, 10 Misso. 743 ; The State

V. Kesslering, 12 Misso. 565 ; The State «.

Nelson, 19 Misso. 393, The State v. Ful-

ton, 19 Misso. 680, The State v. Flack,

24 Misso. 378 ; The State v. Scaggs, 33

Misso. 92 ; The State v. Stogsdale, 67

Misso. 630.

JVew Hampshire. —The State «. Leigh-

ton, 3 Fost. N. H. 167 ; The State «.

Stearns, 11 Fost. N. H. 106 ; The State v.

Prescott, 33 N. H. 212.

New Mexico. —Territory v. Copely, 1

New Mex. 571.

NoHh Carolina. —The State o. Hix, 3

Dev. 116; The State u. Ritchie, 2 Dev. &
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money," and another statute having declared it to be sufficient

for the indictment to charge the general name of the game with-

out saying against whom the defendant played, it was adjudged

adequate simply to aver, —
That A, &c. on, &c. at, &c. did play at a game at cards for money ;

^

against the peace, &c.^

§ 491. As to which —Another. —Without the aid of the stat-

ute simplifying the indictment, it is believed that a form which
thus omits to state the nature of the game, with whom played,

or in any other way to identify the particular instance, would be

too meagre ; though the mere omission of the name of the person

played with, where there was other adequate identifying matter,

would not, before all courts, be fatal.^ Under the statutory

words " play at any game whatsoever, for any sum of money, or

other property of any value," an indictment omitting the name of

the person played with, but with other particularizatiou, was sus-

tained. Thus, —
Bat. 29 ; The State v. Terry, 4 Dev. &
Bat. 185; The State w. Langford, 3 Ire.

3.54.

Ohio. —Davis v. The State, 7 Ohio,

204; Davis u. The State, 19 Ohio State,

270 ; Carper v. The State, 27 Ohio State,

572 ; Davis v. The State, 32 Ohio State,

24 ; Koberts v. The State, 32 Ohio State,

171.

Oregon. —Tlie State v. Carr, 6 Oregon,
133 ; The State v. Gitt Lee, 6 Oregon,
425.

Pennsyhama. —Commonwealth v. Car-
son, 6 Philad. 381.

Rhode lUand. —The State v. Melville,

U R. 1.417.
Tennessee. —Dean v. The State, Mart.

& Yerg. 127 , Johnston v. The State, Mart.
& Yerg. 129; Anthony o. The State, 4

Humph. 83 ; The State c. McBride, 8
Humph. 66 ; Johnson u. The State, 4
Sneed, 614.

Texas. —Bailey v. The State, 2 Texas,
202 ; The State v. Ward, 9 Texas, 370

;

Royal V. The State, 9 Texas, 449 ; Barker
V. The State, 12 Texas, 273; The State v.

Lopez, 18 Texas, 33 ; The State v. Blair,

41 Texas, 30, 31 ; The State v. Bullion, 42
Texas, 77 ; Reed v. The State, 1 Texas
Ap. 1 ; Chiles v. The State, 1 Texas Ap.
27, 28 ; Sheppard v. The State, 1 Texas
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Ap. 304 ; Ben v. The State, 9 Texas Ap.
107, 108; Anderson, w. The SUte, 9 Texas
Ap. 177 ; Harris v. The State, 9 Texas
Ap. 308 ; O'Brien v. The State, 10 Texas
Ap. 544 i Scribner v. The State, 12 Texas
Ap. 173 ; Reeves u. The State, 12 Texas
Ap. 199 ; Wallace v. The State, 12 Texas
Ap. 479.

Virginia. —Commonwealth ,;. Offener,

2 Va. Cas. 17 ; Roberts v. Commonwealth,
10 Leigh, 686 ; Day i'. Commonwealth, 23
Grat. 915 ; Loath v. Commonwealth, 32
Grat. 873 ; Nuckolls v. Commonwealth, 32
Grat. 884.

Wisconsin. —Gallagher v. The State, 26
Wis. 423.

Wyom.ing, —Fields u. Territory, 1 'Vfy.

Ter. 78.

United States. —District -of Columbia.
United States u. Simms, 1 Cranch C. C.
252.

^ Money. —As to alleging the thing
played for to be " money," see ante, § 248
and note, 250, notes, 395 and note; Stat.

Crimes, § 874, 898, 899, 901.
2 Johnston v. The State, 7 Sm. & M.

58. And compare with form in Strawheu
V. The State, 37 Missis. 422, 426 ; People
u. Saviers, 14 Cal. 29,

' Stat. Crimes, § 894-897, 922, 923,
925.



CHAP. XXXIX.] GAMING. § 494

That A, cfec. on, &c. at, &c. did unlawfully play ' at a certain game called

poker, for a large sum of money,^ to wit, for the sum of two dollars, by
means of a certain gaming device, to wit, a pack of cards ; against the
peace, &c.^

§ 492. Playing for " Valuable Tiling." —Under a statute which
" makes it a penal offence for any person to play for money or

other valuable thing at any game with cards, dice, checks, or at

billiards," if the things played for were checks practically but
not legally redeemable,* the allegations may be,

—

That A, &c. on, &c. at, &c. did unlawfully play at a game of billiards

[with, &c.*] for certain checks and promissory notes, payable and redeem-
able, &c. the same being then and there valuable things, of the value of,

&c. ; against the peace, ifec."

§493. In Particular Place —("Public Place" —"Storehouse,"

&c.). —How the place should be described we saw elsewhere.^

The form may be, —
That A, &c. on, &c. at, &c. did, &c. [setting out the offence as in the

last three forms], in a certain highway there [or, in a certain storehouse

there ; or, in a certain outhouse there ; or, in a storehouse there wherein

then and there spirituous liquors were sold ; or, in the public place and
room in the City Hall there wherein the mayor and aldermen habitually

meet for the transaction of public business ; or, &c. varying the allegation

with the statute and the particular facts] ; against the peace, &c.^

§ 494. Professional Gambler —(Habitual Gaming, &o.). —The
statutes creating this offence ^ are in varjdng terms. Under the

provision that one who " shall, &c. or shall frequent any place

1 In the atsence of any decision in the The State v. Atkyns, 1 Ala. 180; Burdine

particular State, it will be safer to insert v. The State, 25 Ala. 60. In Alabama, the

here " with X." Stat. Crimes, § 894, 923. Code permits forms which would be wholly

2 See the note to the last section. inadequate under the common-law rules.

8 Roberts v. The State, 32 Ohio State, -Thus, in this case of Burdine v. The State,

1 71. And for other forms on similar stat- it was adjudged good to say, —
utes, see Rex v. Clarke, Cowp. 35 ; Rob-

^j^^j j^^ ^(, ^^^ g^ ^^_ before the finding

erts V. Commonwealth, 10 Leigh, 686; of this indictment, at, &c. played at a game
Royal V. The State, 9 Texas, 449. ^ith cards, or dice, or at some device or sub-

* Stat. Crimes, § 875, 900. stitute therefor, at a tavern, inn, storehouse

6 See note to the last form. for retailing spirituous liquors, or house or

6 Gibbons v. People, 33 111. 442. place where spirituous liquors were, at the

' Stat. Crimes, § 902-906. time, retailed or given away, or at a public

8 For forms, see The State v. Ward, 9 house, highway, or at some other public place,

Texas, 370 ; The State v. Lopez, 18 Texas,
^^ J^,^^",^ '^^^f

&"„''"^ '""'"' ""^^'^ '

33; Sheppard v. The State, 1 Texas Ap. «g«'°=' """ P^'"='=' *'''•

304; Scribner v. The State, 12 Texas Ap. 9 Stat. Crimes, § 853, 854, 879.

173; Coggins v. The State, 7 Port. 263;
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where gambling is permitted, shall be deemed a professional

gambler," it is not necessary for the indictment to aver the con-

clusion of law that the defendant became a professional gambler.^

It may charge, —
That A, &c. on, &c. [as at ante, § 80, and, if the pleader chooses, with

the continuando as at ante, § 83], at, &c. did [for the purpose of gaming
with cards ^], unlawfully frequent a certain room occupied by X, in a build-

ing called the MHouse, in which room gambling was there [during all the

time aforesaid, ante, § 84] permitted and carried on ; against the peace,

&c.»

§495. Another —(Common Gambler). —Under the provision

that one " who shall be guilty of dealing faro, or banking for

others to deal faro, or acting as lookout, game-keeper, or assistant

for the game of faro, or any other banking game where money or

property is dependent on the result, shall be taken and held to

be a common gambler," it is goo.d to allege, —
That A, &c. on, &c. at, &c. did deal faro, a certain banking game where

money and other property were then and there dependent on the result

[whereby, and by force of the statute in such case made and provided, the
said A was then and there taken and held to be a common gambler *] ;

against the peace, &c.* ^

§ 496. Fraudulent Winning. —The elements of the indictment
under the statute of Anne are stated elsewhere.® There are

statutes in terms somewhat different ; as, for example, 8 & 9
Vict. c. 109, § 17, provides, among other things, that one
who " shall, by any fraud or unlawful device or ill practice in

playing at or with cards, dice, tables, or other game, . . . win
from any other person, to himself or to any other or others, any
sum of money or valuable thing, shall be deemed guilty of obtain-

ing such money or valuable thing from such other person by a
false pretence, with intent to cheat or defraud such person of the
same ; and, being convicted thereof, shall be punished accord-

1 Crim. Proced. I. § 515
;

post, § 496. * This matter in brackets is in the form
2 These words are in the form before me, before me. That it is not necessary, see

but I doubt their necessity. One would ante, § 494 and note.
seem to be within the statute who should ^ xhe State v. Melville, U R. I. 417.
frequent the place as a mere looker-on. e gt^t Crimes, § 885. And see further,

8 Howard v. The State, 64 Ind. 516; for forms, ante, § 274 ; 6 Went. PI. 391,
The State ... Thomas, 50 Ind. 292. For 392 ; 3 Chit. Crim. Law, 678-681 ; 5 Cox
other forms, see Hamilton v. The State, 25 C. C. App. 47.
Ind. 426 ; The State b. Allen, 69 Ind. 124.
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ingly." There are precedents ^ for weaving into the indictment

this false pretence clause as the larceny clause is woven into the

indictment for embezzlement.^ But there is no just ground for

requiring this, and forms without it have been sustained,^ and
beyond reasonable question they are in principle goo'd.^ The
averments may be,

—

That A, &c. on, &c. at, &c. did, by fraud, unlawful device, and ill prac-

tice in playing at and with cards, unlawfully win from one X, to a certain

person whose name is to the jurors unknown, a certain sum of money [of

the property of the said X "], with intent to cheat him the said X of the

same [to the great damage of the said X, to the evil example of all others

in the like case offending^] ; against the peace, &c.'

§ 497. Losing or 'Winning. —Some of the statutes, excluding

the element of fraud, make punishable, for example, one " who
shall, by playing or betting at or upon any game or wager what-

ever, either lose or win any article of value." And it is good in

averment to say, —
That A, &c. on, &c. at, &c. did unlawfully win [or lose] of [or to] one

X a certain hat of the value of three dollars, by then and there unlawfully

betting and wagering the same against another hat upon a game of tenpins

then and there had and played between the said A and the said X ; against

the peace, &c.'

§498. Same at one Sitting, &c. —sufficiently explained else-

where.^

§ 499. Keeping Gaming Device. —There are statutes, in various

terms, to punish this sort of offence. The indictment need only

cover the words and meaning of the particular enactment ;
^° as,

for example, under the phrase " shall be the keeper of any gaming

apparatus for the purpose of winning or gaining any article of

value," the allegations may be,

—

1 Archb. Crim. PI. & Ev. 19th ed. 989; ' Reg. v. Moss, supra. And for other

Reg. V. Bailey, i Cox C. C. 390. forms, see the places already referred to in

2 Ante, § 401-403. this section. Massachusetts statute and
" Reg. V. Moss, Dears. & B. 104, 7 Cox form, Commonwealth v. Parker, 117 Mass.

C. C. 200. 112 ; Fitzgerald v. Commonwealth, 135

* Ante, § 494 ; Crim. Proced. II. § 318, Mass. 266.

and the places there referred to. ^ Mount v. The State, 7 Ind. 654 ;
Web-

5 Some may deem these words in ster v. The State, 8 Blackf. 400.

brackets to be necessary. The indictment ' Stat. Crimes, § 887 ;
and, for other

in Reg. v. Moss, supra, was objected to forms for this, see 4 Went. PI. 355 ; 6 lb.

after verdict for not containing them, but 383 ; 3 Chit. Crim. Law, 679, 680.

the court overruled the objection. i" Stat. Crimes, § 890.

» Not necessary. Ante, § 48.
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That A, &c. on, &c. at, &c. did unlawfully [and feloniously] keep a cer-

tain gaming apparatus, commonly called a wheel of fortune, then and there

to play for, win, and gain money and other articles of value, by then and
there playing a certain game commonly called a game of fortune ; against

the peace, &c.^

§ 500. Another. —Or the allegation, if so it covers the statu-

tory words, may be, —
That, &c. [as above] unlawfully did permit a certain gambling device

called a pack of cards, being a gambling device adapted, used, and designed

for playing games of chance for money and other property, &c. , against

the peace, &c.^

§ 501. Another. —Or, under the statutory expression " keeping

any E O table, or any other kind of gaming table (billiard tables

excepted) at which the game of faro, equality, or any other game
of chance shall be played for money," the averments, by implica-

tion negativing the exception of the statute, will suffice, —
That A, &c. [as above] unlawfully did keep a certain gaming table called

a faro table, at which gaming table so unlawfully kept the game of faro

was then and there unlawfully played for money ; against the peace, (fee."

§ 502. Another. —Or, under a statute differently expressed, —
That A, &c. [as above] unlawfully did keep and exhibit gaming tables

called A B C or E O tables, faro bank, wheel of fortune, keno table, and

tables of the like kind being under denominations to the jurors unknown,

the games played on said tables being then and there played with cards

;

against the peace, &c.*

§ 503. Permitting Gaming. —This form of the offence rests on
variously worded statutes ; ^ as, for example, making it a misde-

1 The State u. Thomas, 50 Ind. 292. Trem. P. C. 263 ; Commonwealth v. Mon-
For other forms, see places referred to post, arch, 6 Bush, 298 ; Montee v. Common-
§ 502, note. wealth, 3 J. J. Mar. 132 ; The State v.

2 The State v. Scaggs, 33 Misso. 92. Hope, 15 Ind. 474; The State v. Ames, 10

For other forms, see places referred to post, Misso. 743; The State v. Kesslering, 12

§ 502, note. Misso. 565 ; The State v. Nelson, 19 Misso.
8 The State v. Price, 12 Gill & J. 260. 393; The State v. Fulton, 19 Misso. 680

For other forms, see places referred to post, Davis u. The State, 19 Ohio State, 270

§ 502, note. Harris v. The State, 9 Texas Ap. 308
* Leath v. Commonwealth, 32 Grat. Davis v. The State, 32 Ohio State, 24

873. And, for other forms similar to these Reeves v. The State, 12 Texas Ap. 199
four, see Baker v. The State, 2 Har. & J. Gallagher v. The State, 26 Wis. 423 ; The
5 ; Sumner v. The State, 74 Ind. 52 ; The State v. Whitworth, 8 Port. 434 ; Coin-
State V. Stogsdale, 67 Misso. 630; Terri- monwealth v. Tilton, 8 Met. 232.

tory V. Copely, 1 NewMex. 571 ; The State » Stat. Crimes, § 889-892, 895.
V. Newton, 59 Ind. 173; Fowler v. Alsop,
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meanor for one to "permit or suffer any person, in any house,

shop, or other place under his control or care, to play at

cards, faro, roulette, equality, or other game, for money or

other thing." Upon these statutory terms the indictment may
allege, —

That A, &c. on, &c. at, &c. did, in a certain house [or shop, or tent, &c.]

there, and then under his control and care, permit and suffer X, Y, Z, &c. [or,

divers persons to the jurors unknown ; or, X, Y, and divers other persons to

the jurors unknown] to play [proceeding to state the facts of the particular

case in the statutory language ; as] at cards, dice, dominoes, and other games
for money, cigars, beer, and other things ^ [or, under a statute differently

worded, X to keep and exhibit a certain gaming bank, commonly called a

chuck-luck bank, for the purpose of gaming and obtaining bets thereon ;
^

or, a certain gambling device, commonly called pico, adapted, devised, and
designed for playing a game of chance at which money and other property

may be won and lost ;
' or, a certain gambling device commonly called

cards, adapted, devised, and designed for the purpose of playing at games

of chance for money and other property, and did then and there knowingly,

wilfully, and unlawfully suffer games of chance to be played at and upon

said gambling device for money and other property, upon which said games
money was then and there bet, won, and lost *] ; against the peace, &c.*

§ 504. Minors to play. —The indictment for permitting minors

to play at games on one's premises or appliances will follow these

forms, adding the averment of their minority.^

§ 505. Minors to congregate. —Under a provision to punish

1 The State jj. Kaufman, 59 Iowa, 273. State, 4 Port. 186. Massachusetts.

—

And for other forms see The States. Book, Under some Massachusetts statutes, ditfer-

41 Iowa, 550; The State v. Middleton, 11 ing more or less from those on which the

Iowa, 246. foregoing forms are constructed, precedents

2 Reed t'. The State, 1 Texas Ap. 1
;

may be fovind in the following cases :

The State u. Bullion, 42 Texas, 77 ; O'Brien Commonwealth v. Bnlkom, .3 Pink. 281;

V. The State, 10 Texas Ap. 544; Wallace Commonwealth «. Arnold, 4 Pick. 251
;

V. The State, 12 Texas Ap. 479. Commonwealth v. Coding, 3 Met. 130
;

" Euper V. The State, 35 Ark. 629; Commonwealth u. Rtowell, 9 Met. 572;

Brockway v. The State, 36 Ark. 629. Commonwealth u. Drew, 3 Cush. 279

;

* The State v. Mitchell, 6 Misso. 147; Commonwealth o. Pattce, 12 Cush. 501;

The State u. Pulton, 19 Misso. 680. Commonwealth v. Colton, 8 Gray, 488;
s For other forms, see Rice v. The State, Commonwealth v. Crawford, 9 Gray, 128.

3 Kan. 141, 156; Brown (>. The State, 40 « And, for more specific directions, see

Ga. 689; United States u. Simms, 1 Stat. Crimes, § 889. -For forms, see Powell

Cranch C. C. 252 ; Day v. Commonwealth, v. The State, 62 Ind. 531 ;
Moore o. The

23 Grat. 915 ; Davis v. The State, 7 Ohio, State, 65 Ind. 213 ;
Ready v. The State,

204 ; Commonwealth w. Perripo, 3 Met. 62 Ind. 1 ; The State v. Ward, 57 Ind.

Ky. 5 ; Mclnnis v. The State, 51 Ala. 23 ;
537 ; Hanrahan v. The State, 57 Ind. 527

;

The State v. Pancake, 74 Ind. 15 ; Hamil- Donniger v. The State, 52 Ind. 326; Silies

ton V. The State, 75 Ind. 586 ; Campbell v. The State, 67 Ala. 77.

u. The State, 55 Ala. 89 ; Covy u. The
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" any person, owning or having the care, management, or control

of any billiard table or tables, bagatelle table or pigeon-hole

table kept in any saloon, hotel, or other public place, who shall

suffer or permit minors to congregate at, in, and about such place

where such billiard table or tables, bagatelle table, or pigeon-hole

table maj' be kept," the allegations may be, —
That A, &c. on, &c. [adding the continuando as at ante, § 83, or not, as

the pleader chooses '], at, &e. having the care, management, and control of

certain billiard tables then and there kept in a public billiard hall, did then

and there unlawfully suffer and permit X, Y, Z, &c. persons who then and
there were severally minors under the age of twenty-one years, to then

and there unlawfully congregate, at, in, and about said public billiard hall,

wherein said billiard tables were so kept ; against the peace, &c.^

§ 506. Betting on Games, &c.^ —Under a statute which, after

forbidding people to " set up, keep, or exhibit any gaming-table

or gambling device, commonly called A B C, E O, roulette, rouge

et noir, or any faro-bank," &c., makes it a misdemeanor for any

person to bet " on any of the games " thus prohibited, the allega-

tions may be, —
That A, &c. on, &c. at, &c. did unlawfully bpt [with X ^] one dollar in

money, and other things then and there treated as money ° \_or ten checks

of the representative value of five dollars, or one hat of the value ' of five

dollars], upon a certain gambling device then and there exhibited, com-

monly called a faro-bank [or, under a statute differently worded, upou a

certain game of cards, &c.' then and there being played between Mand

N '] ; against the peace, &c.'

1 Ante, §81. Hunn, 34 Ark, 321, 322; Orr v. The
2 Manheim v. The State, 66 Ind. 65. State, 18 Ark. 540 ; Moffatt v. The State,

8 And compare with ante, § 395-398. 6 Eng. 169; Hany v. The State, 4 Eng.
For explanations, see Stat. Crimes, § 918- 193; Graham y. The State, 1 Pike, 171,

926. 1 "3
; Iseley v'. The State, 8 Blackf. 403

;

* Required in only a part of the States. The State v. Nichols, 5 Iowa, 413 ; The
Stat. Crimes, § 923. State v. Ames, 1 Misso 524 ; The State

s Ante, § 248 and note, 395 and note. v. Kyle, 10 Misso. 389 ; Johnston <.. The
^ As to the necessity of alleging value, State, Mart. & Yerg, 129; Anthony v.

see ante, § 395 and note. The State, 4 Humph. 83; The State v.

1 Stat. Crimes, § 926. McBride, 8 Humph. 66 ; Johnson v. The
" Not necessary in all circumstances, or State, 4 Sneed, 614 ; Bailey v. The State,

in all the States, to name the players. 2 Texas, 202; Barker v. The State, 12

-Stat. Crimes, § 894. Texas, 273; Chiles a. The State, 1 Texas
' For various forms under the differing Ap. 27, 28 ; Ben v. The State, 9 Texas

statutes, see Warren v. The State, 18 Ark. Ap. 107, 108 ; Anderson v. The State, 9

195 ; The State v. Holland, 22 Ark. 242
;

Texas Ap. 177 ; Commonwealth v. Offener,

Drew V. The State, 5 Eng. 82 ; Cohen v. 2 Va. Cas. 17. Alabama.— The Alabama
Xhc State, 32 Ark. 226 ; The State v. statutes permit forms which do not satisfy
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§ 507. other Forms —will be required in practice, but none
which cannot readily be constructed from the foregoing models.^

the common-law rules. They may be seen

in Rodgers v. The State, 26 Ala. 76 ; Es-

lava V. The State, 44 Ala. 406, 408 ; Schus-

ter V. The State, 48 Ala. 199; Napier v.

The State, 50 Ala. 168 ; Ray v. The State,

50 Ala. 172 ; Jacobson v. The State, 55

Ala. 151 ; Mitchell v. The State, 55 Ala.

160.

1 tTnlicensed. —For keeping a bowling
alley, without license, contrary to a city

ordinance, The State v. Steams, 11 Fost.

N. H. 106. Dealing the Game. —People

V. Saviers, 14 Cal. 29 ; Brown v. The State,

40 Ga. 689. OnSunday. —Under the title

Lord's Day. Assisting in Cook-flght-

ing. —Morley v. Greenhalgh, 3 B. & S.

374. Assault —on account of money
won at gaming, Rex v. Darley, 4 East,

1 74. Proceedings for Forfeiture —of

gaming implements. Commonwealth v.

Gaming Implements, 119 Mass. 332.

For GAMING-HOUSE,see Nuisance.

GRANDLARCENY, see Laecent.
GRAVEYARD,see Sepulture.

HARBORING, see ante, § 114, 118, 122.
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CHAPTERXL.

HAWKEKSAND PEDDLEBS.*

§ .508. Diversities and the Consequence. —The statutes prohib-

iting unlicensed hawking and peddling, and the proceedings upon
them, are in our various States so diverse as to render hopeless

any attempt to aid the practitioner by general forms. All that

can be profitably done under this head is embodied in the expla-

nations in " Statutory Crimes."

§ 509. Forms —may be found at the places referred to in the

note .2

§ 510. Practical Method. —One having occasion to proceed on
a statute of this sort will do best to lay it before him, and with it

any forms which the reports of his own State contain, as cited in

the note to the last section ; then let him carefully read the chap-

ter entitled "Hawkers and Peddlers" in " Statutory Crimes."
If thereupon he follows the directions given in an early chapter

of this volume,^ he will encounter no difficulties.

* For the direct expositions of the of- Indiana. —Alcott v. The State, 8
fence of unlawful hawking and peddling, Blackf. 6.

with the pleading, practice, and evidence, Iowa. —The State w. Doe, 50 Iowa, 541.
see Suit. Crimes. § 1071-1088. Incidental, Massachusetts.

'—Commonwealth v.

lb. § 210. Ober, 12 Cush. 493 ; Commonwealth v.

2 Bum Just. Hawkers and Peddlers; Bruckheimer, 14 Gray, 29.

Rex V. Little, 1 Bur. 609 ; Rex c. Selway, South Carolina. —The State v. Powell
a Chit. 522. 10 Rich. 373.

.d/aftama. —Hirschfelder v. The State, rcimessee. —TheStates. Moore, Meigs,
18 Ala. 112 ; Sterne v. The State, 20 Ala. 476 ; The State v. Sprinkle, 7 Humph. 36.
43; Seymour w. The State, 51 Ala. 52. PFisconsm. —Morrill v. The State, 38

Arkansas. —The State v. McGinnis, 37 Wis. 428.
Ark. 362. s Ante, § 9-36.
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CHAPTERXLI.

HEALTH BEGULATIONS.l

§ 511. Elsewhere. —Most of what might properly be placed

under this head is considered under other titles ; as, " Noxious

and Adulterated Food," " Nuisance," and the like.

§ 512. Board of Health Order. —We have the form of an in-

dictment for disobeying the order of a board of health to remove
a nuisance detrimental to the public health. But it need not be

transferred to these pages ; for it will seldom be wanted, and it

can be readily consulted in its original place.^

§ 513. Breach of Quarantine. —An English precedent, which

the American practitioner can readily adapt to the particular

facts and law of his case, is,

—

That on, &c. au order was made by the King in council whereby it was
ordered, that, if any pilot or other person should go on board of any ship

or vessel obliged to perform quarantine, such pilot or other person should

perform quarantine in like maimer as any person coming in such ship or

vessel should be obliged to perform the same ; that the said order was pub-

lished, &c. and has ever since been in force ; that, after such making and

publishing of said order, A, &c. on, &c. at, &c. well knowing the premises

[but having no regard to the laws and statutes of this realm °], [with force

and arms ^] went on board a certain ship called the Stephen, which was

then obliged to perform quarantine, in order to conduct the same into the

port of Bristol, and did not perform quarantine in like manner as any per-

son coming in the said ship was obliged to perform the same, but did [with

force and arms], on, &c. at, &c. unlawfully quit the said ship by going on

board a certain other vessel, in a certain place within his Majesty's do-

minions before the aforesaid ship Stephen had fully performed and been

discharged from such quarantine ; he the said A not being in any manner

or in any case, or by any license, directed or permitted by any order made

by his Majesty in council so to do ; against the peace, &c.*

1 Critn. Law, I. § 489^94. * Unnecessary. Ante, § 43.

2 Eeed v. People, 1 Parker C. C. 481. * 2 Chit. Crim. Law, 551 ; Rex v. Har-

8 Not necessary. Ante, § 45. ris, 4 T. R. 202, 2 Leach, 4th ed. 549. Ae
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§ 614. Not Vaccinating. —There are statutes in England and
generally in our States, making it penal for parents and others

having the care of children to neglect or refuse to have them
vaccinated. Weappear to have no American precedents for the

indictment or complaint. By construction of the English enact-

ments, a person who has been once convicted and has paid his

fine is not liable to a second prosecution in respect of the same

child. The allegations, under complicated provisions which it is

not necessary here to recite, may be, —
That A, &c. on, &c. at, &c. being then and there the father of a child

called X, born after, &c. to wit, on, &c. unlawfully did not, within three

calendar months after the birth of the said child, take or * cause to be

taken the said child, the same not having been previously vaccinated by
some duly qualified medical practitioner, to one of the medical officers duly

aippointed in that behalf in Maforesaid, for the purpose of being vaccinated,

slccording to the provisions of the statute in such case made and ordained,

although one O, the late registrar of births in said M, did, on the registra-

tion of the birth of the said child, to wit, on, &c. give due notice in writing

to the said A in manner and form directed by the said statute ; against the

peace, &c.^

to the Mississippi statute, see Bloom v. The not " and," because the allegation is nega-

State, 57 Missis. 752. tive. Ante, § 97, note, 420 and note.

1 " Or" is the proper conjunction here, ^ piicher v. Staflford, 4 B. & S. 775.

For HIGH TREASON, see Tbeasow.
HIGHWAY, see Wat.
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CHAP. XUI.j HOMICIDE—SUBSTANTIVE. § 516

CHAPTERXLII.

HOMICIDB, THE SUBSTANTIVE FELONY OF.^

§ 515. Introduction.

516-540. Indictment under Common-law Rules.

541-546. Same as modified by Statutes.

547, 548. Practical Suggestions.

§ 515. How Chapter divided. —We shall consider, I. The In-

dictment under the Common-law Rules, both for the Common-
law and for the Statutory Offence ; II. The Indictment as

modified by Statutes ; III. Practical Suggestions.

I. The Indictment under the Common-law Rules.

§ 516. Degrees. —There are, at the common law, two degrees

of felonious homicide ; and, under statutes prevailing in consid-

erable numbers of our States, there is an additional degree,

making in all three degrees. Only these three need be men-
tioned here, though in two or three exceptional States there are

still other degrees. Speaking in general terms and without re-

ferring to possible statutory exceptions, these three degrees con-

sist of what in olden times was simply felonious homicide, or

manslaughter, —a purely common-law offence. A statute, now
woven into the common law and become parcel of it, elevated to

"murder" such of these felonious killings as proceeded from

1 For the direct expositions of this of- 808, 811, 843-877, 883, 968, 988, 1004,

fence, with the pleading, practice, and evi- 1005, 1053, 1056, 1058, 1059, 1061; II.

dence, see Crim. Law, IL § 613-738
; § 56, 311 ; Crim. Proced. I. § 50-53, 102,

Crim. Proced. II. § 495-642 ; Stat. Crimes, 104-106, 108, 159, 162, 374, 392, 470, 542,

§ 46.5-477. Incidental, Crim. Law, L 548, 5i>3, 914, 959 d, 966 c, 1006, 1007,

§ 112-116, 131-134, 143, 217, 227, 259, 1010,1056, 1086, 1098, 1124, 1207-1216;

305, 314, 321, 328, 332, 334, 346-349, 358, IL § 302, 747 ; Stat. Crimes, § 184, note,

361, 364, 371, 401, 409, 410, 414, 415, 429, 185, 242, 260 a, 742, 743, 747, 759. And
510, 547, 557, 558, 562-564, 600, 615, 635, see DnELLiNG —Neglects —Self

637, 639, 640, note, 652, 654, 666, 676, 678, MuEDEK.
693, 698, 736, 780, 781, 788, 792, 795, 797,
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" malice aforethought ;
" the statutory expression being " wilful

murder of malice prepensed." ^ Thus we have the two common-

law degrees of manslaughter and murder. The statutory degree,

called murder in the first degree, was made out of murder, and

the part of it oftenest brought into notice was created in the

same way as murder had been produced from manslaughter.

It consists of those murders wherein the malice aforethought is

" deliberatel)' premeditated," or something else of the sort ; the

statutory expression in this particular differing in our respective

States.^ Now, —
§ 517. Indictment. —The reader perceives that the killing is

the same in these several forms of felonious homicide ; the differ-

ence consisting in the different states of mind, or iutents, or con-

templated objects, which impelled the slayer to do what resulted

in death. Thus,

—

Manslaughter —is simply where one kills another "feloniously."

Murder —is where one kills another " feloniously " and of

" malice aforethought."

Murder in the First Degree —is where one kills another " felo-

niously " and of such ^'malice aforethought'^ as is "deliber-

ately PREMEDITATED," or whatever else the statutory expression

may be. So that —
Distinction in Indictment. —The main part of the indictment

for all three forms of killing is the same. For manslaughter, the

killing must be alleged to have been done " feloniously." For

murder (or murder in the second degree), it must be charged to

have been done "feloniously and of malice aforethought ; " and the

word ^'murder'" must also be woven in some way into the alle-

gations, so as fully to cover the phrase in the old statute. For

murder in the first degree the statutory expression "deliber-
ately premeditated," or whatever else it is, must be added;

resulting, for example, in the phrase " feloniously and of delib-

erately premeditated malice aforethought.'" Taking, from this

averment, the words here printed in small capitals, what remains

is an indictment for common-law murder, or the statutory mur-
der in the second degree ; taking from it also the words here

printed in italics, and the word " murder,''' an indictment for

manslaughter remains.^ Hence, —
1 Crim. Law, II. § 624-628. s Grim. Proced. II. § 540-550, 561-
2 Crim. Law, II. § 723-730. 564.
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§ 518. How in this Chapter —(Degrees distinguished). —We
shall not, in this chapter, to any great extent have separate in-

dictments for manslaughter, for murder, and for murder in the

first degree. But those special allegations which are essential

to murder in the first degree will be printed in small capitals,

and those required in murder, or murder in the second degree,

will be set here in italics ; so that, when the words in small capi-

tals are stricken out, what remains will be an indictment for

common-law murder, or murder in the statutory second degree,

and when both the small capitals and the italics are struck out

the residue will be an indictment for manslaughter.

§ 519. Elsewhere. —There are in " Criminal Procedure " some

forms ^ which, and especially the explanations attending which,

the reader will do well to consult in connection with this chap-

ter. Indeed, all the elucidations of this subject iu that work

ought to be carefully studied by the inexperienced pleader, before

he draws an indictment for any sort of felonious homicide.

§ 520. Formula —(Forms). —In consequence of the exact in-

structions which the nature of this subject rendered possible in

" Criminal Procedure," and in consequence of the uniform plan

on which under the common-law rules the indictment for feloni-

ous homicide has always been drawn, the formula for it, em-

bracing its various degrees, may be more minutely constructed

than in the natures of the several other subjects could be the

formulas under most of the other titles. The consequence of

which is, that the present formula will serve also as a compact

series of forms, more available to the practitioner than would be

many pages of the ordinary precedents. Thus, —
That A, &c. [ante, § 74-77], on, &c. at, &c. [ante, § 80], did feloni-

ously, [wilfully^], and of his deliberately premeditated [or, &c. as to

the matter in these small capitals, employing the words, whatever they may

be, of the statute creating murder in the first degree] malice aforethought,^

make an assault* on one X [ante, § 79; Crim. Proced. II. § 506-511],

1 Crim. Proced. II. § 502, 541, 564. necessarily in all. When it is such ele-

^ It is common, in the indictment both ment, it should be averred ;
when not, it

for murder and for manslaughter, to insert need not be, though if the useless allegation

here the word " wilfully." But it is not is inserted it will do no harm. But the

necessary in either. Crim Proced. II. word " assault " is not indispensable in the

§ 502, 543, 545 ;
post, § 542, note. allegation of it

;
yet it is common in all

= For the significance of these small these indictments, whether required or not.

CAPITALS and UaUcs see ante, § 517, 518. Crim. Proced. II. § 512, 513, 537, 538, 553,

4 Charging Assault. —Assault is an 554 ; ante, § 207-209.

element in most felonious homicides, not
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and [proceeding now to state what is special to the particular case ; as, when
it is With Fire-arms], —a certain gun, which then and there was loaded

with gunpowder and one leaden bullet,^ and by him the said A had and

held in both his hands,^ he the said A did then and there feloniously and

of his DELiBEKATELT PREMEDITATED [or, &c. as above] molice afore-

thought ° shoot off and discharge at and upon the said X, thereby, and by
thus striking the said X with the said leaden bullet, inflicting on and in the

left side of his head one mortal wound ^ [or, By Stabbing, —with a cer-

tain knife (or sword, or dagger, or sharp instrument to the jurors unknown),

which he the said A then and there had and held in his right hand, did

then and there feloniously and of his deliberately premeditated {or,

&c. as above) malice aforethought strike, stab, thrust, and cut at, upon, and

into the said X, inflicting on the said X, in the abdomen of the said X, one

mortal wound ; ^ or, By Cutting the Throat, —with a certain knife which

1 While something of this sort of par-

ticularity is required in averment, the

proofs need not be exact in point of form.

For example, the allegation in the text

would doubtless be satisfied by showing
that tlie gun was charged with compressed

air and dynamite. Certainly it would be
no fatal variance should it appear that the

bullet was of iron. Crim. Proced. XL
§ 514.

^ Probably this averment is more mi-

nute than is necessary, but it may be safer

so. Crim. Proced. II. § 515. In Com-
monwealth r. Costley, 118 Mass. 1, 21, it

was adjudged permissible to omit the entire

allegation that the weapon was held by the

defendant.
8 This repetition of "feloniously," &c.

is nearly universal in the precedents, but it

would appear to be unnecessary ; the for-

mer "feloniously," &c. extending to and
qualifying this clause also. Still I should

prefer to continue its use. Crim. Proced.

II. § 547.

* I have endeavored to avoid some of

the commonverbiage of this allegation, yet

to omit nothing which any pleader would
deem important. Consult, for further

forms for it, Crim. Proced. II. § 564; 3

Chit. Crim. Law, 752-756, 781 ; Rex v.

Morley, Trem. P. C. 280 ; Rex v. Kinch,

28 Howell St. Tr. 619 ; Reg. v. Downing,
2 Cur. & K. 382 ; Shropshire v. The State,

7 Eng. 190, 192 ; Dixon i. The State, 29
Ark. 165, 167 ; Haney v. The State, 34
Ark. 263 ; Studstill v. The State, 7 Ga. 2;,

Eeed v. The State, 8 Ind. 200 ; Dukes v.

The State, 11 Ind. 557; Shepherd v. The
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State, 64 Ind. 43 ; The State </. Stanley,

33 Iowa, 526 ; Commonwealth u. Costley,

118 Mass. 1 ; Pfomer t. People, 4 Parker
C. C. 558 ; Fitzgerald v. People, 37 N. Y.

413 ; The State v. Dodson, 4 Oregon, 64

;

Carter t'. The State, 5 Texas Ap. 458
;

United States v. Gniteau, Official Record
of the case, 1. The following, from 3

Chit. Crim. Law, 753, shows, more nearly

than the text, the form as commonly em-
ployed where there have been no statutory

modifications of the common-law rules. It

is objectionable simply because of its need-

less words :
—

"And that the said A a certain pistol of

the value of two shillings, then and there be-

ing charged with gunpowder and a leaden

bullet, which pistol hethe said A in his right

hand then and there bad and held, agauist,

at, and upon him the said X then and there

feloniously, wilfully, and of his malice afore-

thought did discharge and shoot off ; and that

the said A, with the leaden bullet aforesaid,

by force of the gunpowder aforesaid, out of

the said pistol by him the said A so as afore-

said discliarged and shot off, him the said X
in and upon the left side of the said X, a little

under the lowest rib of the said X, then and
there feloniously, wilfully, and of his malic^

aforethought did strike and wound, giving to

the said X then and there with the leaden

bullet aforesaid, out of the said pistol so as

aforesaid discharged and shot off, in and upon
the said left side, a little under the lowest rib

of the said X, one mortal wound of the

breadth of one inch and depth of four

inches."

6 It is common to put this averment
also into a greater number of words ; far
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he the said A then and there held in his right hand, the throat of the said

X then and there feloniously and of his delibekatelt premeditated
(or, &c. as above) malice aforethought did strike and cut, giving to the said

X in his throat aforesaid one mortal wound ;
'' or, By Beating, —with a

certain iron poker (or axe, or dangerous weapon, to wit, a certain wooden
club of the length of four feet and thickness of two inches, or spade) which

he the said A then and there had and held in his right hand (or, both his

hands), did then and there feloniously and of his deliberately premedi-
tated (or, &c. as above) malice aforethought strike and beat the said X,
giving to hira the said X, in and upon the top of Ihe head of him the said

X, one mortal contusion, bruise, fracture, aud wound ;
^ or, By Choking

and Strangling, —with a certain rope (or cord, or handkerchief) by him the

said A then and there with both his hands placed and tightly drawn around

and upon the neck of the said X (or, with both the hands of him the said

A placed and tightly pressed around and upon the neck of tlie said X), he

the said A did then and there feloniously and of his deliberately pre-

meditated (or, &c. as above) malice aforethought, give to the said X,
upon and around the neck of the said X, a mortal ' pressure, choking, and

which, and for various modifications of the

expression, see Crim. Proced. II. § 541 ; 3

Chit. Crim. Law, 756-758, 782 ; Rex u.

Thurston, Trem. P. C. 7 ; Rex v. Knowles,

Trem. P. C. 11 ; Rex v. Doughty, Trem.

P. C. 285; Rex o. Chetwynd, 18 Howell

St. Tr. 290 ; The State v. Moran, 7 Iowa,

236; The State w. Bowen, 16 Kan. 475,

476 ; The State v. Wood, 53 N. H. 484

;

People V. RuloflF, 3 Parker C. C. 401, 408
;

Shay V. People, 4 Parker C. C. 353 ; Keefe

V. People, 40 N. Y. 348.

1 Parker's Case, 2 Dy. 186 a; 3 Chit.

Crim. Law, 757.

2 The pleader should be careful not to

employ the word " wound " alone here, un-

less the injury was, in legal language, a
" wound ;

" for the meaning ot which word

see Stat. Crimes, § 314. For various

forms of this allegation, see 3 Chit. Crim.

Law, 758-765 ; Rex v. Quirk, 4 "Went. PI.

46 ; licx 0. Bigglesfon, Trem. P. C. 10 ;

Bruner ..'. The State, 58 Ind. 159; The
State V. Conley, 39 Maine, 78 ; Turns v.

Commonwealth, 6 Met. 224 ;
Common-

wealth ... McAfee, 108 Mass. 458; People

V. Johnson, 2 Wheeler Crim. Cas. 361 ;

Sanchez v. People, 22 N. Y. 147 ;
Rufer v.

The State, 25 Ohio State, 464. The forms

of this class are numerous and they vary

with the facts. All are in more words than

necessary. A suggestive one of Chitty's,

3 Chit. Crim. Law, 761, is,—

' And that the said A then and there felo-

niously, wilfully, and of his malice afore-

thought did strike, beat, and kick the said X,
with his hands and feet, in and upon the

head, breast, back, belly, sides, and other

parts of the body of him the said X, and did
then and there feloniously, wilfully, and of

his malice aforethought cast and throw the

said X down, unto, and upon the ground with
great force and violence there, giving unto

the said X then and there, as well bj' the

beating, striking, and kicking ot him the said

X, in manner and form aforesaid, as by the

casting and throwing of him the said X down
as aforesaid, several mortal strokes, wounds,
and bruises, in and upon the head, breast,

back, belh-, sides, and other parts of the body
of him the said X, to wit, one mortal wound
on Ihe left side of the belly of him the said

X, of the length of five inches and of the

depth of six inches, &c. [adding the rest]."

2 Mortal. —The general rule is dis-

tinct, and fully established by authority,

that the wound or other injury must, in

felonious homicide, be alleged to have been

"mortal." Crim. Proced. II. § 521, 553
;

The State v. Morgan, 85 N. C. 581. And
so, in general, are the precedents. But in

these for choking and strangling, and in

those for suffocation, the fact is otherwise.

I am not aware that the question of the

necessity of this averment, in this particular

class of cases, has been raised ; but I have

examined, with reference to it, large num-
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strangling of him the said X ; ^ or. By tTnknown Means, —in some way
and manner, and by some means, instruments, and weapons to the jurors

unknown, he the said A did then and there feloniously and of his delib-

EiiATELT PREMEDITATED(oT, &c. as above) Tiialice aforethought inflict on

and create in said X certain mortal injuries and a mortal sickness a fur-

ther description whereof is to the jurors unknown ^] ; of which said mortal

wound [or mortal contusion, bruise, fracture, and wound, or mortal pres-

sure, choking, and strangling, or mortal injuries and sickness to the jurors

unknown] the said X then and there [instantly'] died [or, thence contin-

ually languished until, on, &c. he there died*]. And so the said A did, in

manner and form aforesaid, feloniously and of his deliberately pre-
meditated [or, &c. as above] malice aforethought, kill and murder the said

X ; against the peace, &c. [ante, § 66-69].*

bers of the precedents before me, and I

have not found one in which even the word
" mortal " is used. Still, for the sake of

caution, I have so shaped the form in the

text as to obviate the objection. I see no
reason in principle why the word " mortal

"

is not as essential in this case as in one of

throat-cutting. But the whole structure of

the indictment for felonious homicide is so

technical that it is not safe to reason much
about it from principle. The following,

from 3 Chit. Crim. Law, 766, may be

deemed an average averment for choking :

—

*' And that the said A a certain cord of the

value of sixpence, about the neck of the said

X then and there feloniously, voluntarily, and
of his malice aforethought did put and fasten,

and that the said A, vrXh. the cord aforesaid

by him so about the neck of the said X put

and fastened, then and there him the said X
feloniously, voluntarily, and of his malice
aforethought did choke and strangle, of which,
&c. [proceeding to allege the death]."

1 For other forms, see 3 Chit. Crim.
Law, 765-768, 778 ; Rex v. Taylor, 4
Went. 45 ; Rex v. Green, Trem. p" C. 6 ;

Rex ,j. Atkins, 7 Howell St. Tr. 231

;

Rex V. Cowper, 13 Howell St. Tr. 1106;
Rex V. Goodere, 17 Howell St. Tr. 1003

;

Rex U.White, 17 Howell St. Tr. 1079;
Rex V. Huggins, 3 Car. & P. 414 ; Rex v.

Culkin, 5 Car. & P. 121 ; Rex v. Tye,
Euss. & Ry. 345 ; The State v. Jeffreys,

3 Murph. 480 ; Moore v. The State, 2 Ohio
State, 500 ; Wallace v. The State, 10
Texas Ap. 255.

Bastard Child —(Smothering). —
Most of the above forms are for the mur-
der of a bastard child at or near the time
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of its birth. And in this class of cases it

is common, but not universal, to introduce

amass of surplus averments ; such as that,

at the time and place in question, the de-

fendant was big with a child which in the

providence of God was born alive, and
which was a bastard. Upon this child,

saying nothing of the name, the assault is

then alleged to have been made, and then

the killing. In one of (Miitty's precedents,
—3 Chit. Crim. Law, 767, —there is an
averment for smothering in such a case, as

follows :
—

"And the said A, with both her hands,
the said female bastard child in a certain

linen cloth of the value of twopence feloni-

ously, wilfully, and of her malice afore-

thought did put, place, fold, and wrap up, by
means of which said putting, placing, folding,

and wrapping up of the said female bastard
child, in the said linen cloth, by her the said

A as aforesaid, the said female bastard child

was then and there choked, suffocated, and
smothered; of which," &c.

2 Commonwealth v. Webster, 5 Cush.
295 ; The State v. Williams, 7 Jones, N. C.

446 ; Edmonds v. The State, 34 Ark. 720.
* Common, but plainly not necessary,

and it would seem to be better omitted.

Crim. Proced. II. § 532. It is not in all

the precedents ; for example, not in Com-
monwealth r. Webster, supra.

* Or, what is more common, but less

neat and brief, "of which mortal wound,
&c. the said X," &c. as in the form in Crim.
Proced. II. § 532 or 541.

5 For precedents see Crim. Proced. II.

§ .502, 541, 564 ; 3 Chit. Crim. Law, 750-
784 ; 4 Went. PI. 45-50

; 2 Cox C. C.
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§ 521. other like Forms. —This series of forms will not only

satisfy the wants of the pleader in the great majority of his cases,

App. 4 ; 3 lb. App. 57, 75 ; Rex v. Green,

Trcra. P. C. 6, 7 Howell St. Tr. 159 ; Rex
V. Thurston, Trem. P. C. 7 ; Rex v. Big-

gleston, Trem. P. C. 10; Rex v. Knowles,
Trem. P. C. 11 ; Rex «. Morley, Trem.
P. C. 280 ; Rex v. Doughty, Trem. P. C.
285 ; Rex v. Sanquire, 2 Howell St. Tr.

743 ; Rex v. Weston, 2 Howell St. Tr. 911;
Rex V. Atkins, 7 Howell St. Tr. 231 ; Hex
V. Coningsmark, 9 Howell St. Tr. 1, 3;
Rex V. Harrison, 12 Howell St. Tr. 834;
Rex V. Mohun, 12 Howell St. Tr. 950, 956;
Rex I,. Knowles, 12 Howell St. Tr. 1167

;

Rex u. Cowper, 13 Howell St. Tr. 1106;
Rex o. Kidd, 14 Howell St. Tr. 123, 130;
Rex V. Reason, 16 Howell St. Tr. 1 ; Rex
V. Oneby, 17 Howell St. Tr. 30; Rex ^.

Goodere, 17 Howell St. Tr. 1003; Rex o.

White, 17 Howell St. Tr. 1079; Rex v.

Annesley, 17 Howell St. Tr. 1094; Rex v.

Chetwynd, 18 Howell St. Tr. 290; Rex
V. Jackson, 18 Howell St. Tr. 1070, 1074;
Rex </. Blandy, 18 Howell St. Tr. 1118;
Rex V. JefFerys, 18 Howell St. Tr. 1193;
Rex I'. Barbot, 18 Howell St. Tr. 1230;
Rex V. Stevenson, 19 Howell St. Tr. 846;
Rex 0. Ferrers, 19 Howell St. Tr. 886,

891 ; Rex v. Byron, 19 Howell St. Tr.

1177, 1180; Rex v. Kinch, 28 Howell St.

Tr. 619; Reg. v. Saunders, 2 Plow. 473;
Parker's Case, 2 Dy. 186 a ; Yong's Case,

4 Co. 40 a ; Rex v. Heydon, 4 Co. 41 a
;

Vaux's Case, 4 Co. 44 a ; Long's Case, 5

Co. 120 a ; Mackalley's Case, 9 Co. 61 6;

Rex u. Clark, 1 Brod. & B. 473 ; Reg. v.

Ingham, 5 B. & S. 257 ; Reg. u. Richards,

2 Q. B. D. 311, 13 Cox C. C. 611 ; Rex
V. Taylor, 1 Leach, 4tli ed. 360 ; Rex o.

Coombes, 1 Leach, 4th ed. 388 ; Rex u.

Radbourne, 1 Leach, 4th ed. 457 ; Rex o.

Gordon, 1 Leach, 4th ed. 515 ; Rex v.

Hindmarsh, 2 Leach, 4th ed. 569 ; Rex v.

Depardo, Russ. & Ry. 134 ; Rex v. Dyson,
Russ. & Ry. 523 ; Rex v. Tye, Russ. & Ry.
345 ; Rex v. Dale, 1 Moody, 5 ; Rex v.

Mosley, 1 Moody, 98, 1 Lewin, 189; Reg.

V. Michael, 2 Moody, 120, 9 Car. & P. 356

;

Reg. V. Sandys, 2 Moody, 227, Car. & M.
345 ; Reg. v. O'Brian, 1 Den. C. C. 9, 2

Car. & K. 115, 1 Cox C. C. 126 ; Reg. v.

Warman, 1 Den. C. C. 183, 2 Car. & K.

195 ; Reg. v. Stokes, 1 Den. C. C. 307, 2

Car. & K. 536, 2 Cox C. C. 498 ; Reg. v.

Waters, 1 Den. C. C. 356, 2 Car. & K.

864, 3 Cox C. C. 300 ; Reg. o. Manning,
1 Den. C. C. 467, 480 ; Reg. v. Bird, 2

Den. C. C. 94, 224, 5 Cox C. C. 1 ; Rex
V. Ridley, 2 Camp. 650 ; Rex v. Webb, 1

Moody & R. 405 ; Reg. v. Spilling, 2

Moody & R. 107 ; Rex v. Huggins, 3 Car.

& P. 414; Rex v. Long, 4 Car. & P. 423

;

Rex <-. Culkiu, 5 Car. & P. 121 ; Rex /.

Spiller, 5 Car. & P. 333 ; Rex v. Greenacre,

8 Car. & P. 35 ; Reg. v. Marriott, 8 Car.

& P. 425 ; Reg. c. Kdwards, 8 Car. & P.

611; Reg. v. Devctt, 8 Car. & P. 639;

Reg. V. Taylor, 9 Car. & P. C72 ; Reg. u.

Packard, Car. & M. 236 ; Reg. «. Crump-
ton, Car. & M. 597 ; Reg. v. Jones, 1 Car.

& K. 243 ; Reg. v. Plummcr, 1 Car. & K.
600 ; Reg. v. Serva, 2 Car. & K. 53, 1 Cox
C. C. 292 ; Reg. v. Sawyer, 2 Car. & K.
101 ; Reg. V. Barrett, 2 Car. & K. 343

;

Reg. V. Haines, 2 Car. & K. 368, note

;

Reg. V. Downing, 2 Car. & K. 382 ; Reg.

V. Ellis, 2 Car. & K. 470 ; Reg. v. West,
2 Car. & K. 784, 2 Cox C. C. 500; Reg. v.

Bernard, 1 Fost. & F. 210, 243 ; Turner's

Case, 1 Lewin, 177; Ferguson's Case, 1

Lewin, 181 ; Webb's Case, 2 Lewin, 196;
Errington's Case, 2 Lewin, 217; Stock-

dale's Case, 2 Lewin, 220 ; Reg. v. Pin-
horn, 1 Cox C. C. 70 ; Reg. v. William-
son, 1 Cox C. C. 97 ; Reg. v. Pym, 1 Cox
C. C. 339 ; Reg. v. Spence, 1 Cox C. C.

352; O'Brien y. Reg. 2 Cox C. C. 122;
Reg. u. Pargeter, 3 Cox C. C. 191 ; Reg.
V. Dowling, 3 Cox C. C. 509 ; Reg. v.

Bubb, 4 Cox C. C. 455 ; Reg. v. White-
house, 5 Cox C. C. 144; O'Neill u. Reg.
6 Cox C. C. 495, 496 ; Reg. v. Keyn, 13

Cox C. C. 403, 404 ; Rex v. Foy, Vern. &
S. 540 ; Reg. v. Kelly, Jebb, 299 ; Reg. v.

Breden, 16 U. C. Q. B. 487 ; Reg. v. Green-

wood, 23 U. C. Q. B. 255 ; Whelan v. Reg.
28 U. C. Q. B. a, 7.

Alabama. —The State v. Coleman, 5

Port. 32 ; Noles v. The State, 24 Ala. 672,

688 ; Henry o. The State, 33 Ala. 389
;

Nelson v. The State, 39 Ala. 667 ; Beasley
V. The State, 50 Ala. 149 ; Ezell u. The
State, 54 Ala. 165, 166; Young u. The
State, 58 Ala. 379 ; Green v. The State, 66
Ala. 40.

Arkansas. —Shropshire k. The State, 7

Eng. 190, 192; Thompson ./.The State,
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but serve as models after which to construct others. Still, for

his convenience, the part charging the particular manner of

26 Ark. 323, 325 ; Dixon v. The State, 29

Ark. 165, 167 ; Haney v. The State, 34
Ark. 263 ; Howard v. The State, 34 Ark.
433, 435 ; Casey v. The State, 37 Ark. 67,

68.

California. —People v. Wallace, 9 Cal.

30 ; People u. Cox, 9 Ciil, 32 ; People o.

Stcventon, 9 Cal. 273 ; People v. Dolan, 9

Cal. 576 ; People v. Kodriguez, 10 Cal. 50;
People V. Judd, 10 Cal. 313; People v.

Coleman, 10 Cal. 334; People v. King, 27
Cal. 507 ; People u. Cronin, 34 Cal. 191

;

People V. Murphy, 39 Cal. 52 ; People
V. Sandford, 43 Cal. 29, 31 ; People v.

Weaver, 47 Cal. 106; People v. Grauice,
50 Cal. 447 ; People v. Alviso, 55 Cal.

230.

Florida. —Burroughs v. The State, 17
Fla. 643.

Georgia. —Studstill v. The State, 7 Ga.
2 ; Camp u. The State, 25 Ga. 689 ; Bos-
tock V. The State, 61 Ga. 635 ; Coxwell v.

The State, 66 Ga. 309.

Idaho. —People o. Walters, 1 Idaho
Ter. N. s. 271, 273 ; People v. Walter, 1

Idaho Ter. n. s. 386.

Illinois. —Pairlee v. People, 1 1 111. 1

;

Beasley v. People, 89 111. 571, 573.

Indiana. —Reed u. The State, 8 Ind.

200 ; Dillon v. The State, 9 Ind. 408

;

Dukes V. The State, 1 1 Ind. 557 ; Cordell

V. The State, 22 Ind. 1 ; Flinn v. The State,

24 Ind. 286 ; Jones v. The State, 35 Ind.

122 ; Willey v. The State, 46 Ind. 363 ;

Manly v. The State, 52 Ind. 215 ; Laydon
i;. The State, 52 Ind. 459 ; Bechtelheimer

V. The State, 54 Ind. 128 ; Meiers t,. The
State, 56 Ind. 336, 339 ; Veatch o. The
State, 56 Ind. 584 ; Bruner v. The State,

58 Ind. 159 ; Snyder v. The State, 59 Ind.

105; Greenley v. The State, 60 Ind. 141
;

Kennedy v. The State, 62 Ind. 136 ; Shep-
herd w. The State, 64 Ind. 43 ; Adams v.

The State, 65 Ind. 565; Powers ^. The
State, 80 Ind. 77.

Iowa. —The State v. Moran, 7 Iowa,
236 ; The State v. Shelledy, 8 Iowa, 477

;

The State v. Neeley, 20 Iowa, 108 ; The
State V. O'Niel, 23 Iowa, 272 ; The State

V. McCormick, 27 Iowa, 402 ; The State

V. Watkins, 27 Iowa, 415; The State v.

Knouse, 29 Iowa, 118 ; The State v. Stan-

ley, 33 Iowa, 526 ; The State v. Zeibart,
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40 Iowa, 169, 170; The State v. Davis, 41

Iowa, 311.

Kansas. —Home v. The State, 1

Kan. 42 ; Smith o. The State, 1 Kan.
365; The State u. Bowen, 16 Kan. 475,
476 ; The State v. Winner, 17 Kan. 298.

Kentucky. —Jane v. Commonwealth, 3

Met. Ky. 18 ; White v. Commonwealth, 9

Bush, 178 ; Conner v. Commonwealth, 13

Bush, 714, 716.

Maine. —The Slate v. Conley, 39
Maine, 78 ; The State v. Knight, 43 Maine,
11; The State u. Verrill, 54 Maine, 408;
The State v. Cleveland, 58 Maine, 564

;

The State v. Grand Trunk Kailway, 60
Maine, 145 , The State v. Maine Central
Eailroad, 60 Maine, 490 ; The State v.

Smith, 65 Miiine, 257 ; The State v.

Smith, 67 Maine, 328 ; The State v. Mor-
rissey, 70 Maine, 401 ; The State v. Little-

field, 70 Maine, 452.

Maryland. —Davis u. The State, 39
Md. 355.

Massachusetts. —Turns v. Common-
wealth, 6 Met. 224 ; Commonwealth t,.

Webster, 5 Cush. 295 ; Commonwealth v.

Chapman, 11 Cush. 422; Commonwealth
V. Boston and Worcester Eailroad, 11 Cush.
512; Commonwealth u. Barker, 12 Cush.
186 ; Commonwealth v. StaflFord, 12 Cush.
619; Commonwealth v. Desmarteau, 16
Gray, 1 ; Commonwealth c. Hersey, 2 Al-

len, 173 ; Green v. Commonwealth, 12

Allen, 155; Commonwealth u. Macloon,
101 Mass. 1 ; Commonwealth o. Roberts,

108 Mass. 296 ; Commonwealth i'. McAfee,
108 Mass. 458 ; Commonwealth v. Costr

ley, 1 18 Mass. 1 ; Commonwealth v. Fitch-

burg Railroad, 120 Mass. 372 ; Common-
wealth V. Hartwell, 128 Mass. 415; Com-
monwealth V. Chiovaro, 129 Mass. 489

;

Commonwealth v. Coburn, 132 Mass.

555.

Michigan. —Washburn v. People, 10

Mich. 372 ; Evans v. People, 12 Mich. 27 ;

.

Sneed o. People, 38 Mich. 248 ; Cargen v.

People, 39 Mich. 549 ; Chapman v. People,

39 Mich, 357 ; In re Peoples, 47 Mich. 626,

630.

Minnesota. —The State v. Ryan, 13

Minn. 370; The State v. Mclntyre, 19

Minn. 93.

Mississippi. —Necomb v. The State,, 37



CHAP. XLII.] HOMICIDE—SUBSTANTIVE. §521

inflicting the mortal injury in some other classes of cases will be
added. And the general allegations of the last section will sup-

ply the rest. Thus, —
Missis. 383 ; Nichols v. The State, 46
Missis. 284, 288.

Missouri. —Rice v. The State, 8 Misso.

561 ; Josephine u. The State, 39 Misso.

613 ; The State v. Reakey, 62 Misso. 40, 1

Misso. Ap. 3 ; The State v. Sides, 64
Misso. 383, 38.5 ; The State v. Edmundson,
64 Misso. 398 ; The State v. Stoeley, 65
Misso. 218; The State v. Blan, 69 Misso.

317; The State v. Edwards, 70 Misso. 480
;

The State v. Hopper, 71 Misso. 425, 427.

Montana. —Territory v. Stears, 2 Mon.
Ter. 324.

Nevada. —The State v. Millain, 3 Nev.

409, 435, 437 ; The State v. Chamberlain,

6 Nev. 257 ; The State v. Harkin, 7 Nev.

377 ; The State v. Pierce, 8 Nev. 291 ; The
State V. Huff, 11 Nev. 17, 19 ; The State v.

Raymond, 11 Nev. 98, 100; The State v.

Larkin, 11 Nev. 314, 316; The State v.

Huff, 12 Nev. 140, 143; The State v.

Crozier, 12 Nev. 300 ; The State v. Harris,

12 Nev. 414, 417 ; The State v. McLane,
15 Nev. 345, 352; The State u. Hing, 16

Nev. 307.

New Hampshire. —The State v. Pike,

49 N. H. 399 ; The State v. Manchester,

&c. Railroad, 52 N. H. 528 ; The State v.

Wood, 53 N. H. 484.

New Mexico. —Tenorio u. Territory, 1

New Mex. 279.

New York. —People v. Johnson, 2
.

Wheeler Crim. Cas. 361 ; Lake v. People,

1 Parker C. C. 496, 497 ; People v. Thurs-
ton, 2 Parker C. C. 49, 52 ; People v. Rob-
inson, 2 Parker C. C. 235 ; People v. But-
ler, 3 Parker C. C. 377 ; People v. Rulloff,

3 Parker C. 0. 401 ; Hunt v. People, 3
Parker C. C. 569; People v. Hartung, 4
Parker C. C. 256 ; Shay v. People, 4 Par-

ker C. C. 353 ; Stephens u. People, 4 Par-

ker C. C. 396, 399 ; Pfomer v. People, 4

Parker C. C. 558 ; Cobel v. People, 5

Parker C. C. 348 ; Lowenberg v. People, 5

Parker 0. C. 414, 417 ; People v. Holmes,

6 Parker C. C. 25 ; Fitzgerald v. People,

49 Barb. 122, 4 Abb. Pr. N. s. 68, 37 N. Y.

413 ;
Reynolds v. People, 17 Abb. Pr.413;

People V. Enoch, 13 Wend. 159 ;
People v.

White, 22 Wend. 167, 24 Wend. 520 ; Peo-

ple V. Jackson, 3 Hill, N. Y. 92 ; Sanchez

0. People, 22 N. Y. 147 ; Kennedy v. Peo-
ple, 39 N. Y. 245 ; Keefe v. People, 40 N. Y.
348.

North Carolina. —The State ;;. Adams,
Mart. N. C. 30 ; The State v. Carter, Con-
ference, 210 ; The State u. Cherry, 3
Murph. 7 ; The State v. Jeffreys, 3 Murph.
480 ; The State v. Orrell, 1 Dev. 139 ; The
State V. Kimbrough, 2 Dev. 431 ; The
State V. Moses, 2 Dev. 452 ; The State v.

Caesar, 9 Ire. 391 ; The State v. Tilghman,
U Ire. 513 ; The State u. Williams, 7

Jones, N. C. 446 ; The State v. Morgan,
85 N. C. 581 ; The State v. Davis, 87 N. C.

514.

Ohio. —Sutcliffe v. The State, 18 Ohio,

469 ; Moore i/. The State, 2 Ohio State,

500 ; Robbins v. The State, 8 Ohio State,

131 ; Kain v. The State, 8 Ohio State,

306 ; Loeffner v. The State, 10 Ohio
State, 598 ; Blackburn v. The State, 23

Ohio State, 146; Warden v. The State,

24 Ohio State, 143 ; Rufer v. The State,

25 Ohio State, 464 ; Williams v. The State,

35 Ohio State, 175 ; Price v. The State, 35
Ohio State, 601.

Oregon. —The State v. Dodson, 4 Ore-
gon, 64 ; The State v. Brown, 7 Oregon,
186, 196.

Pennsylvania. —Respnblica v. Honey-
man, 2 Dall. 228 ; White u. Common-
wealth, 6 Binn. 179 ; Commonwealth v.

Earle, 1 Whart. 525 ; Johnson v. Com-
monwealth, 12 Harris, Pa. 386 ; Lntz v.

Commonwealth, 5 Casey, Pa. 441 ; Camp-
bell I/. Commonwealth, 3 Norris, Pa. 187;

Turner v. Commonwealth, 5 Norris, Pa.

54 ; Brandt t/. Commonwealth, 1 3 Norris,

Pa. 290.

South Carolina. —The State v. Raines,

3 McCord, 533 ; The State v. Rabon, 4

Rich. 260; The State v. Huggins, 12 Rich.

402.

Tennessee. —Mitchell v. The State, 8

Yerg. 514 ; Womackv. The State, 7 Coldw.
508 ; Williams v. The State, 3 Heisk. 37 ;

Anderson v. The State, 3 Heisk. 86, 94

;

The State v. Ayers, 8 Baxter, 96 ; Foster
V. The State, 6 Lea, 213; Kannon v. The
State, 10 Lea, 386.

Texas. —Wilson v. The State, 29 Texas,
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§ 522. Riding over One with a Horse. —" And that," to copy Chitty's

exact words, " the said A, then and there riding upon a certain horse [of

the price of twenty pounds '], the said horse in and upon the said X then

and there feloniously, wilfully, and of his [deliberately premedi-

tated ^] malice aforethought did ride and force, and him the said X, with

the horse aforesaid, then and there by such riding and forcing did throw

to the ground; by means whereof the said horse with his hindiT feet him

the said X so thrown to and upon the ground as aforesaid, in and upon the

hinder part of the head of him the said X, did then and there strike and

kick, thereby then and there giving to him the said X, in and upon

the said hinder part of the head of him the said X, one mortal fracture

and contusion." ^

§ 523. By Drowning. —" And that the said A," to copy again from

Chitty, " then and there feloniously, wilfully, and of her [deliberately
premeditated] malice aforethought, did take the said X into both the

hands of her the said A, and did then and there feloniously, wilfully, and

of her [deliberately premeditated] malice aforethought, cast, throw,

and push the said X into a certain pond there [situate*], wherein there

then was a great quantity of water, by means of which casting, throwing,

and pushing of the said X into the pond aforesaid by the said A in form

aforesaid, she the said X in the pond aforesaid, with the water aforesaid,

was then and there [mortally ^] choked, suffocated, and drowned."*

§ 524. By Burning. —And divers large quantities of straw, which he the

said A in both his hands then and there had and held, did, upon the breast

and belly, and near to and about the head and neck, of the said X then

and there feloniously and of his deliberately premeditated [or, &c.

240 ; Thompson v. The State, 36 Texas, ers, 2 Wheeler Crim. Cas. 490 ; United

326; The State v. Eupe, 41 Texas, 33; States u. Holmes, 5 Wheat. 412; Tnited

Edmondson v. The State, 41 Texas, 496
;

States r. Dawson, Hemp. 643 ; United

Williams v. The State, 42 Texas, 392

;

States v. Plumer, 3 Clif. 28, 29 ; United

The State v. Edmondson, 43 Texas, 162
;

States v. Gniteau, Official Record of the

Nelson v. The State, 1 Texas Ap. 41 ;
case, 1.

Marshall v. The State, 5 Texas Ap. 273, ^ Unnecessary. Crim. Proced. II. § 505.

274 ; Carter v. The State, 5 Texas Ap. ° Introdnced by me to elevate the charge

458 ; Jennings v. The State, 7 Texas Ap. to murder in the first degree, as see ante,

350; Wallace v. The State, 10 Texas Ap. § 516-520.

255; Dwyer u. The State, 12 Texas Ap. 8 3 Chit. Crim. Law, 765. "With a

535, 539. Cart. —For a form for manslaughter by

Virginia. —Maile v. Commonwealth, 9 ridins over one with a cart, see dim. Pro-

Leigh, 661 ; Hawley v. Commonwealth, 75 ced. II. § 502.

Va. 847. * I should omit this word "situate"

West Virginia. —The State v. Abbott, for reasons appearing ante, § 179,253,444,

8 W. Va. 741, 744. and places there referred to.

Wisconsin. —Man-zau-mau-ne-kah v. ^ This word " mortally " is not in Chit-

United States, 1 Pin. 124; The State v. ty. I should insert it for reasons explained

McBiide, 26 Wis. 409 ; Eowan v. The ante, § 520, note.

State, 30 Wis. 129 ; Chase 11. The State, 50 « 3 Chit. Crim. Law, 770 ; Johnson f.

Wis. 510, 513. Commonwealth, 12 Harris, Pa. 386.
United Slates. —United States v. Trav-

288
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as the statutory words may be] malice aforethmight put and lay, and the
same did then and there [feloniously and of his deliberately premedi-
tated {or, &c. as above) malice aforethought ^], set fire to and cause to be
burnt and consumed, inflicting thereby, and by means of the flames thereof,

upon the said X, on his breast, belly, arms, legs, head, neck, and other

parts of his body, divers mortal burns, sores, and wounds.^

§ 525. By Duress and Starving. —And that the said A, on, &c. and
thence continually until, &c. [ante, § 83], at, &c. did feloniously and of his

DELIBERATELY PREMEDITATED\or, &c. Es the Statutory expression maybe]
malice aforethought, confine and imprison the said X in a certain room in

the dwelling-house of him the said A there, and during all which time did

there feloniously and of his deliberately prkmeditated [or, &c. as

above] malice aforethought neglect, omit, and refuse to give and administer,

and to permit and suffer to be given and administered, to the said X sufll-

cient meat, drink, and food necessary for the sustenance, support, and main-

tenance of the body of him the said X, by means whereof the said X, on
the day first above mentioned, became, and thence continually until the day
last mentioned remained and was, mortally sick, feeble of body, emaciated,

and starved ; of which [to carry the form a little further than in the above

sections] mortal sickness, feebleness of body, emaciation, and starvation the

said X did there, on the said last-mentioned day, die. And so, &c.'

§ 526. Murder of NeTv-born Child by Abandonment. —The in-

dictment may be modelled after the last form. Or, following in

the main a precedent adjudged good, yet omitting obvious sur-

plusage, it may allege, —
That A, &c. on, &c. at, i&c. was delivered of a certain male child, whereof

she then and there had the care and custody [and for whom it was then

1 This repetition 13 probably not neces- oning, that sufficiently shows the duty to

sary, while yet most pleaders would choose supply food ; but, if it do not, then it must
to insert it, as see ante, § 520, note. allege a duty in the defendant to supply

" Errington's Case, 2 Lewin, 217. the deceased with food." Against one
' The above are believed to be all the having the care of an infant and under ob-

allegations necessary. But the victim is ligation to supply its wants, for refusing

generally a child, apprentice, or old and needful food, Reg. v. Bubb, 4 Cox C. C.

feeble person, or one otherwise dependent

;

455. For hiding and starving an infant,

and it is common, and perhaps practically Rex v. Taylor, 4 Went. PI. 45. For con-

judicious, to recite the special facts of this fining prisoner in an unwholesome room,

sort. The pleader will need no instruc- and otherwse occasioning his death by

tions for doing this when he deems it de- duress of imprisonment, 3 Chit. Crim.

sirable. And see ante, § 459
;

post, § 526. Law, 771. For confining an aged and in-

For other analogous forms, see the follow- firm woman, and furnishing her insufficient

ing : For confining and starving an ap- food and clothing, Reg. o. Marriott, 8 Car.

prentice, 3 Chit. Crim. Law, 777; Matthews & P. 425. Other Forms. —For murder

Crim. Law, 499 ; Archb. Crim. PI. & Ev. by forcing a sick person into the street, 3

10th ed. 431. Archbold, referring to Reg. Chit Crim. Law, 771. For murder by

V. Edwards, 8 Car. & P. 611, observes, forcing one to drink spirits to excess, 3

" Where the Indictment charges an impris- Chit. Crim. Law, 770,

19 289
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and there her duty to provide ^] ; and afterward, then and there, the said

male child being, by reason of his tender age, utterly incapable of making

known his natural wants, and incapable of making any provision for sup-

plying them, the said A, well knowing the same, did, upon said male child,

feloniously and of her deliberately premeditated [or, &c. following

the terms of the statute creating murder in the first degree] malice afore-

thought make an assault, and did then and there feloniously and of her de-

liberately PREMEDITATED\or, &c. as above] malice aforethought secretly

place, put, leave, desert, and abandon the said male child in a certain stone

wall, alone and apart from human habitation, at, &c. aforesaid, in a condi-

tion wholly destitute and unprotected ; the said male child then and there

remaining and being, because of his tender age, utterly incapable of making
known his natural wants, and incapable of providing and procuring for him-

self necessary attention, support, and maintenance ; in consequence where-

of, and by reason of the aforesaid abandonment, and of the other premises

aforesaid, he, the said male child, for want of needful food and sustenance,

and of due and proper care and attention, and by and through the inclem-

ency of the weather, there and then languished in mortal weakness, help-

lessness, destitution, and want for the space of half an hour, and then and

there, in the manner and by the means and causes aforesaid, died. And so,

&c. [as at ante, § 520].^

§ 527. Murder of Child through Abortion. —For procuring, by-

abortion, a child to be so prematurely born that it dies from ex-

posure to the external world,** the allegations may be, —
That on, &c. at, &c. one X was quick with a certain male child, where-

upon A, &c. did then and there, well knowing the premises, feloniously and
of his malice aforethought * make an assault on said male child so as yet

unborn, and did then and there, holdinz in his right hand a certain pin [or,

a certain sharp and pointed instrument to the jurors unknown, or, &c. as

in ante, § 142], feloniously and of his malice aforethought force and thrust

his said right hand and the said pin [or, &c.] up and into the body and
womb of the said X, thereby causing her the said X then and there prema-
turely to bring forth from her womb into the external world, and prema-
turely to separate from connection with her, the said male child while yet

alive but unable to bear such premature birth and separation ; by means
whereof the said male child then and there became and was mortally weak-

' This matter in brackets is not in the & K. 864, 3 Cox C. C. 300; Reg. v. Pin-
form before me, nor do I deem it necessary horn, supra.

1 under the other facts alleged. Yet in va- » Crim. Law, I. § 328 ; II. § 633.

rious similar cases it is important, nor * I omit the words for charging murder
would its insertion be ever harmful. Reg. in the first degree ; because, although it is

i;. Pinhorn, 1 Cox C. C. 70. doubtless legally possible for one to com-
^ Reg. V. Kelly, Jebb, 299. For similar mit this degree of murder so, we can

precedents, see Stockdale's Case, 2 Lewin, scarcely imagine such a case to exist in

220; Rex v. Edwards, 8 Car. & P. 611
;

actual fact.

Reg. V. Waters, 1 Den. C. C. 356, 2 Car.
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ened, debilitated, and emaciated in his body ; of which said mortal weak-
ness, debility, and emaciation of the body the said male child then and
there for the space of five hours did languish, and languishing did live,

and at the end of said five hours did then and there die. And so, &c. [as

at ante, § 520].'

§ 528. Murder of Mother through Abortion. —A form under a

statute making this an aggravated abortion has already been
given.2 In States where there is no such statute, the killing in

this way will be either common-law murder ^ or statutory murder
in the second degree, or manslaughter, according as the laws of

the particular State may be. It is believed to be nowhere mur-
der in the first degree.* The allegations, to be more or less

varied with the differing terms of statutes, may be, —
That A, &c. on, &c. at, &c. in and upon one X feloniously and of his

malice aforethought [did make an assault ^], and did then and there feloni-

ously and of his malice aforethought force, thrust, and strike a certain in-

strument, to the jurors unknown, which he the said A then and there had
and held in his right hand, up and into the womb and body of the said X
[or, &c. setting out such other method of abortion as the proofs will dis-

close °], who was then and there pregnant with child, with the criminal

intent thereby to cause and procure, without legal justification [or, &c. va-

rying the expression with the statutes against abortion], the said X to mis-

carry, thereby then and there inflicting on the said X, in and about her

womband other internal parts, certain mortal bruises, wounds, and lacera-

tions, and creating in the said X a mortal sickness and feebleness of body,

of which mortal bruises, wounds, lacerations, sickness, and feebleness of body

she the said X did then and there languish, &c. [following the form ante,

§ 520, onward to its close].'

^ Eeg. V. West, 2 Car. & K. 784, 2 Cox ^ There is no reason to suppose this

C. C. 500. I have omitted some clearly charge of assault necessary, while yet to

unnecessary allegations, and slightly varied make it accords with common forms,

in terms some of the others. And, though Ante, § 139, 5-iO, note,

the facts in this particular case occurred <> See, for various forms of this allega-

on different days, I have charged all as on tion, ante, title Abortion. But the plead-

one dav ; deeming such to be ordinarily er should weave into it the expressions

the better method. Crim. Proced. I. § 397. peculiar to murder.

But the pleader can easily vary the form, ' I have in some measure followed here-

should he wish, so as to aver the several in the precedent in The State v. Wood, 53

facts as of the dates when they respectively N. H. 484. And for other forms see Pco-

transpired. pie v. Jackson, 3 Hill, N. Y. 92 ; Hunt r.

2 Ante, § 143. People, 3 Parker C. C. 569 ; Cobel i'. Peo-

8 Crim. Law, II. § 691 ; ante, § 143. pie, 5 Parker C. C. 348 ; Beasley u. People,

* Crim. Law, II. § 723-730. Yet query 89 111. 571, 573; Bechtelheimer v. The
under such a statute as that of Alabama. State, 54 Ind. 128.

lb. § 728. And see the cases cited at the

end of the form.
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§ 529. Medical Malpractice, &c. —The grade of homicide by

medical or surgical malpractice will seldom be higher than man-

slaughter.i -phe indictment should set out the special facts,

which will vary with the cases ; and the better and safer way is

to weave them into one of the foregoing models, omitting the

words there printed in small capitals and italics. Still the

pleader may like to have before him the following form, some-

what departing from the common approved forms, whereon, in a

case of neglect, a defendant who was a surgeon and man-midwife

was convicted and sentenced :
—

That on, &c. at, &c. X the wife of Y was pregnant and laboring with

child, and that A, &c. then and there took the care and charge of the said

X, as a man midwife, and to assist and attend upon and to take care of her

the said X, and to do everything needful and proper to and for her during

and after the time of her labor and delivery of the said child wherewith the

said X was then pregnant ; and that the said A afterwards, and whilst he

had such care of the said X as aforesaid, and immediately after the said X
was delivered of the said child wherewith she had then lately before been

pregnant, to wit, on, &c. at, &c. in and upon the said X feloniously did

make an assault,^ and her the said X, lying on a bed in great illness, pain,

and weakness, did on said last-mentioned day there feloniously neglect and

refuse to attend upon, and to take proper, sufficient, and necessary care of,

and to render her proper and necessary assistance, and did then on said

last-mentioned day there feloniously neglect and refuse to do to and for

her, being in such state, and did then on said last-mentioned day there leave

and desert the said X in such state as aforesaid without a proper and suffi-

cient person to take care of her, and to do for her what was needful for

her, being in such state, and unable to take care of and to do what was
needful and necessary for herself ; and that by reason and means of the

said A there on said last-mentioned day so neglecting and refusing as afore-

said to do to and for her the said X wliat was needful and proper for her,

and by the said A so leaving and deserting the said X as aforesaid, the said

X [became mortally sick, emaciated, and enfeebled in body, and of said

mortal sickness, emaciation, and feebleness of body ^] there, on, &c. died.

And so the jurors do say, that the said A, her the said X, in manner and

by the means aforesaid, feloniously did kill and slay ; against the peace,

&c.^

1 Crim. Law, I. § 217, 314, 558; II. * Ferguson's Case, 1 Lewin, 181. For
§ 664, 685, 693.. other forms, see Reg. v. Ellis, 2 Car. & K.

2 This allegation of assault in such a 470 ; Eex v. Spiller, 5 Car. & P. 333 ; Rex
case is plainly needless. Ante, § 520, note. v. Long, 4 Car. & P. 423 ; Reg. v. Spilling,

' Not In the form which I am in the 2 Moody & R. 1 07 ; Webb's Case, 2 Lewin,
main copying. But, in States where the 196. Against a person ignorantly acting

strict common-law rules prevail, I should, as a physician and causing death. Rice ».

at least as a matter of prudence, insert it. The State, 8 Misso. 561. Against one
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§ 530. Manslaughter by Neglect of Duty. —The form in the last

section is of this sort. For a husband's neglect of his wife, by
reason whereof she dies, the allegations may be, —

That A, &c. OD, &c. at, &c. being the husband of one X his wife, under
the legal duty to provide for her necessary clothing, shelter, and protection

from the frost, cold, and inclemency of the weather, and then and there
having the means to provide the same, and she the said X being then and
there weak, feeble, destitute, and infirm, and unable to go abroad, did then

and there feloniously and wilfully neglect and refuse to provide necessary

clothing, shelter, and protection from the frost, cold, and inclemency of

the weather for his said wife, whereby her health was greatly injured

;

and he, the said A, afterward, to wit, ou the next succeeding day and on
every day between the said day first named and the day of her death here-

inafter to be mentioned, did there feloniously and wilfully continue to neg-

lect and refuse to provide her the said X with necessary clothing, shelter,

and protection from the frost, cold, and inclemency of the weather, the said

A being there on all said days and times her husband as aforesaid, and
having the means to provide the same as aforesaid, and under the legal

duty to provide the same as aforesaid, and she the said X having no means
to provide the same as aforesaid, and being weak, feeble, destitute, infirm,

and unable to go abroad as aforesaid. By reason whereof the said X there

on all the days and times before mentioned, until, &c. sickened and lan-

guished with a mortal sickness and feebleness of body so as aforesaid cre-

ated and produced by the said A, until, on the said last-mentioned day, at

said, &c. she, the said X, there of said mortal sickness and feebleness of

body died. And so the said A her the said X, in manner and by the

means aforesaid, feloniously did kill and slay ; against the peace, &c.^

§ 531. Indictable Civil Injury of Causing Death. —Under the

statutes on this subject^ the homicide, for which an indictment is

provided as a civil remedy, is not felonious. It is neither mur-

falsely pretending to be a physician, The C. C. 97. Against a pilot, causing death

State V. McBride, 26 Wis. 409. Causing by bad management of the vessel, I?eg. v.

death by administering noxious and im- Spence, 1 Cox C. C. 352. Careless navi-

proper medicine, Rex v. Webb, 1 Moody & gation, running down a boat and drowning
R. 40.1. a man, Reg. v. Taylor, 9 Car. & P. 672.

' In The State v. Smith, 65 Maine, 257, Against a railroad conductor for causing

this form was adjudged good. It was first death by running his train in disobedience

published in " Criminal Procedure " fCrim. of rules, Commonwealth v. Hartwell, 128

Proced. 2d ed. II. § 538), where it was a Mass. 415. Same for negligently driving

sort of compilation from the forms in Rex his engine against another engine, causing

1^. Ridley, 2 Camp. 650 ; Reg. v. Crump- death, 3 Cox C. C. App. 57. Neglect to

ton. Car. & M. 597 ; and Reg. v. Plummer, give the proper signal, Reg. v. Pargeter, 3

1 Car. & K. 600. And see 3 Cox C. C. Cox C. C. 191. Various neglects at coal

App. 75. Other Neglects. —See, for mines, Reg. v. Whitehouse, 5 Cox C. C.

forms, —Against the owner of an unli- 144; Reg. r. Barrett, 2 Car. & K. 343;

censed passenger boat, causing death by Reg. v. Haines, 2 Car. & K. 368.

overloading it, Reg. v. Williamson, 1 Cox * Stat. Crimes, § 467-470.
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der nor manslaughter. Therefore strictly we should give this

topic a separate chapter, j^et practically it is well enough here.

The statutes are numerous and diverse, and the indictment must

cover the particular one on which it is drawn. On the words,

"If the life of any person,. being a passenger, shall be lost by

reason of the negligence or carelessness of the proprietor or pro-

prietors of any railroad, steamboat, stage coach, or of common
carriers of passengers, or by the unfitness or gross negligence or

carelessness of their servants or agents, in this Commonwealth,

such proprietor or proprietors and common carriers shall be liable

to a fine not exceeding five thousand dollars nor less than five

hundred dollars, to be recovered by indictment to the use of the

executor or administrator of the deceased person, for the benefit

of his widow and heirs ; one moiety thereof to go to the widow,

and the other to the children of the deceased, but if there shall

be no children, the whole to the widow, and if no widow, to

heirs according to the law regulating the distribution of intes-

tate personal estate among heirs," ^ we have a form which was

adjudged good. It is, —not inquiring whether it might not be

shorter, —
That the A Railroad Corporation, a body politic and corporation duly

and legally established in this Commonwealth, were, on, &c. the proprietors

of a certain railroad leading and extending from Mto N, through the town

of O, in the county of [the indictment], called and known by the name of

the Q Railroad, and were common carriers of passengers over, upon, and

along said railroad, and being such proprietors and common carriers of

passengers did, by their agents and servants, on the said, &c. at the said,

&c. run, conduct, and drive a certain engine and train of cars, in one of

which said cars X was then and there a passenger over, upon, and along

said railroad, and by their agents and servants then and there had the

custody, care, and management of said railroad, engine, and cars, and by

the gross negligence and carelessness of their said agents and servants said

railroad was suffered to be and was then and there out of repair and

defective, and the rails tiiereof uneven and in a condition unsuitable and

dangerous for the passage of engines and cars upon, over, and along the

same, and the aforesaid engine and train of cars run, conducted, and driven

as aforesaid were then and there, by the gross negligence and carelessness

of the said agents and servants, run, conducted, and driven with great un-

reasonable and improper speed, and in an unsafe and unskilful manner, by
means of all which the aforesaid car wherein the said X was then and

there a passenger as aforesaid, was then and there thrown with great vio-

1 Mass. Stat. 1840, t. 80.
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lence from the track of said railroad and broken in pieces, whereby divers

injuries, bruises, and wounds were then and there inflicted on the head,

body, and limbs of said X, of which said injuries, bruises, and wounds he

the said X then and there instantly died. And so the jurors aforesaid on

their oath aforesaid do say, that the life of said X, being a passenger as

aforesaid, was then and there lost by reason of the gross negligence and

carelessness of the aforesaid agents and servants of said A Corporation, in

manner and form aforesaid ; the names of which said agents and servants

are to the jurors aforesaid unknown ; whereby said A Corporation have

become liable to a fine not exceeding five thousand dollars nor le-s than

five hundred dollars, to be recovered by indictment to the use of the exec-

utor or administrator of said deceased person, for the benefit of his widow
and heirs ; and that Y has been duly appointed and now is administrator

of said X deceased, and of his goods and estate, and that there is no

widow nor are there children of said X ; and that there are heirs of the said

X, according to the law regulating the distribution of intestate personal

estate among heirs now living, whose names are to the jurors unknown;
against the peace, &c.*

§ 532. First Degree Murder of another Sort. —Not all murders

of the first degree depend, like those for charging which the

forms have already been given, on an aggravated malice afore-

thought in the mind of the murderer. Most of the statutes pro-

vide that, in addition to such distinction, all murders by poison,

and by perpetrating or attempting to perpetrate arson, rape, rob-

bery, or burglary shall be in this higher degree. The special

condition of the offender's mind, in other words the sort of malice

aforethought, has nothing to do with these murders ; they are in

the first, and there is no second degree of them.^ If the indict-

ment avers simply the malice aforethought, not introducing the

words " deliberately premeditated " or any other similar ones,

and then sets out the killing as having been effected by poison,

or by an actual or attempted arson, eapb, bobbery, or bur-

glary, it duly alleges a murder in the first degree. But the

words here printed in small capitals cannot, as in the other sort

of murder in the first degree, be stricken out and leave an accu-

1 Commonwealth U.Boston and Worces- other forms, see The State v. Manchester,

ter Railroad, 11 Cush. 512. Mere verbal &c. Railroad, 52 N. H. 528, 530 ; Corn-

abridgments of this form are readily made, monwealth v. Coburn, 132 Mass. 555;

In the present condition of the authorities Commonwealth v. Fitchburg Railroad, 120

I could not serve the pleader much by Mass. 372; The State v. Maine Central

pointing out others, without entering into Railroad, 60 Maine, 490 ; The State v.

discussions with which I do not deem it Grand Trunk Railway, 60 Maine, 145.

advisable to encumber this volume. For ^ Crim. Law, II. § 723-725, 727.
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sation of murder in the second degree ; because, among other

reasons, there is, as just said, no murder in the second degree

where the life is taken by any of the means here specified.

^

Hence, in the forms to follow, the words indicating the degree

will not, as in the foregoing, be put in small capitals.

§533. By Poison. —Ordinarily, at common law, a felonious

killing by poison is murder ; but it may be, and it sometimes is,

manslaughter. And, as just seen, generally in the States wheie-

in murder is of two degrees, it is of the first degree, and it has

no second. Therefore, under the statutes creating degrees, the

indictment is in the same form as at the common law. There is

a precedent for it in " Criminal Procedure ;
" ^ and it is there, in

connection with the precedent, pretty fully explained. But the

following, into which are introduced some diversities in the alle-

gations, will be found convenient :
—

That A, &c. on, &c. at &c. did feloniously and of his malice aforethought

[devising and intending, &c.^ make an assault, &c.^] administer to and cause

to be taken by one X into his stomach a deadly quantity of a certain

deadly poison called strychnine,' he the said A then and there well know-
ing the same to be, in quantity and kind as so administered and taken, a

deadly poison ° \or, in substance copying allegations found in the books,

feloniously, &c. did put, infuse, mix, and mingle in and together with

1 And see Crim. Proced. II. § 588, 589. dered person to find and take. Of course,

2 Crim. Proced. II. § 553. as every court rules the law according to

' It is common to allege here that the its own views, it is impossible for me to say
defendant meant to kill the deceased. But that a particular tribunal will accept as

this is unnecessary, and it is better omitted, correct what is here set down. Were I in

Crim. Proced. II. § 554. practice before some judges, I should cer-

* Many of the precedents aver an as- tainly add » count more nearly after the

sault here, as at ante, § 520. Others do common precedents ; before other judges,

not ; and unquestionably this averment is I should not. In Commonwealth v. Her-

ncedless. Crim. Proced. supra. sey, 2 Allen, 173, allegations which appear
* I should state the name of the poison, to have been regarded by the tribunal as

and should deem its omission in most of sufficient were,

—

our States unsafe. Crim. Proced. II. Did feloniously, &c. give and administer

§ 555 ; ante, § 139, note, a certain large quantity, to wit, ten grains in

* I put the averment thus because I weight, of a certain deadly poison called

believe it to be the proper form in just legal strychnine, he the said A tiien and there well

doctrine and practical convenience, though knowing tlie same to be a deadly poison, with

I have not seen it precisely so in any pre- '""^ '"'«'" '^at the said X should then and

cedent. Under this averment, according to "'"« ^^^ »"^ '^''"''"' "J"^" ""= '""'^ '"'"

my understanding, the proof may be that
''"'' ^."^^'^ ""^ "'" '^'^^ 'l^«

said strychnine

., r .' '
. J so given and admmistered as aforesaid, did

the poison was given euher pure or muxed
j,,,^ ^^^ ^^ere take and swallow into her

with other ingredients, by the defendant body, and bv reason thereof became tlien and
with his own hands, or through an inno- there mortally sick and distempered in her
cent agent, or through a guilty agent in body, and of said mortal sickness and distem-
his presence, or left by him for the mur- per did, &o.
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water a certain quantity of arsenic, to wit, two drachms of arsenic, being a
deadly poison, then and there well knowing the said arsenic to be a deadly
poison, and the said arsenic, so put, infused in, and mixed and mingled in

and together with water, into a certain glass vial bottle did put and pour,

and the said glass vial bottle with the said arsenic put, infused in, and
mixed and mingled in and together with water as aforesaid contained

therein, then and there feloniously and of his malice aforethought in the

lodging-room of the said X did put and place, in the place and stead of a

certain medicine then lately before prescribed and made up for the said

X and to be taken by the said X, he the said A then and there feloniously

and of his malice aforethought intending that the said X should drink and
swallow down into his body the said arsenic put, infused, mixed, and
mingled in and together with water as aforesaid, contained in the said

glass vial bottle, by mistaking the same as and for the said medicine so

prescribed and made up for the said X and to be by him taken as aforesaid

;

and the said X, not knowing the said arsenic put, infused in, and mixed
together with water as aforesaid, contained in the said glass vial bottle

so put and placed by the said A in the lodging-room of the said X in the

place and stead of the said medicine then lately before prescribed and
made up for the said X and to be taken by him the said X in manner
aforesaid, to be a deadly poison, but believing the same to be the true and
real medicine then lately before prescribed and made up for and to be
taken by him the said X, afterward, on, &c. at, &c. aforesaid, the said

arsenic so as aforesaid put, infused in, and mixed together with water by
the said A as aforesaid contained in the said glass vial bottle so put up
and placed by the said A in the lodging-room of him the said X in the

place and stead of the said medicine then lately before prescribed and

made up for the said X, he the said X did take, drink, and swallow down
into his body "

] ; by means of the taking of which deadly poison into the

stomach and body of the said X, he the said X became then and there

mortally sick and distempered in his body, of which said mortal sickness

and distemper of body, &c. [as at ante, § 520].''

1 3 Chit. Crim. Law, 775. No won- 345 ; Reg. v. Webb, 1 Moody & R. 405 ;

der those who really suppose that the Reg. u. Packard, Car. & M. 236 (getting a

common law requires such ridiculously man to drink excessive quantities of intoxi-

verbose forms as this, hold it in contempt caljng liqnor, &c.) ; Snyder v. The State,

and desire to have it codified and 59 Ind. 105 (murder of first degree under

amended. statute) ; Commonwealth v. Hersey, 2 Al-
'•^ And see, for forms, Crim. Proced. II. len, 173 ; Josephine v. The State, 39

§553; 3 Chit. Crim. Law, 772-778; 2 Misso. 613; People v. Robinson, 2 Parker

Cox C. C. App. 4 ; Rex u. Weston, 2 C. C. 235 ;
People v. Hartung, 4 Parker

Howell St. Tr. 911 ; Rex u. Blandy, IS C. C. 256; Stephens v. People, 4 Parker

Howell St. Tr. 1118 ; Reg. v. Saunders, 2 C. C. 396, 399 ; Robbins v. The State, 8

Plow. 473 ; Vaux's Case, 4 Co. 44 a , Rex Ohio State, 131 ; Blackburn v. The State,

V Clark 1 Brod. & B. 473 ; Reg. u. 23 Ohio State, 146 ; Commonwealth v.

Michael, 2 Moody, 120, 9 Car. & P. 356 Earle, 1 Whart. 525 ; Marshall </. The

(giving laudanum through innocent agentl; State, 5 Texas Ap. 273, 274.

Reg. 0. Sandys, 2 Moody, 227, Car. & M.
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§ 634. By Rape. —A rape, actual or attempted, resulting in

the victim's death, is murder at the common law.^ And we have

seen that, under the statutes of some of our States, it is, like the

poisoning set out in the last form, murder in the first degree,

having no second degree.^ Precedents for the indictment do not

abound in the books, but it may charge, —
That A, &c. on, &c. at, &c. in and upon one X^ did feloniously and of

his malice aforethought make an assault,* intending and attempting then

and there and thereby feloniously to ravish and carnally know the said X
violently and against her will ;' and did then and there, while so intending

and attempting, and in execution of such intent and attempt, feloniously and

of his malice aforethought, with his private member and by other means to

the jurors unknown, penetrate the body of the said X, and wound, lacerate,

and ill-treat her in her private parts, womb, and other internal portions of

her body, inflicting thereby, in and upon her the said X, in her said private

parts, womb, and internal body, certain mortal bruises, wounds, contusions,

lacerations, and injuries, with which she then and there and thence con-

tinually until, &c. languished, and on said last-mentioned day did thereof

there die. And so, &c. [a^ in ante, § 520].^

§ 585. By Combined Causes. —Tlie foregoing forms have, for

perspicuity, been constructed on the plan of alleging for the

death only a single cause. But often the causes are in fact

numerous, all operating together. And we have seen that, in

general, the true —at least, the better —way is to charge in one

count all the not-inconsistent causes wliich will appear in the

proofs at the trial, and it will be sustained by satisfying the jury

of any of them.'' The pleader will require no help in construct-

ing his allegations according to this suggestion.^ Where one sort

1 Crim. Law, II. § 694. mon in rape, but it is not legally indispen-
2 Ante, § 532. sable. Crim. Proced. II. § 955. And
" It is believed that, within our statutes plainly, while in the indictment for mur-

creating murder in the first degree, the car- der it is proper, its omission wouhl not

nal knowledge of a girl whom the law render the indictment bad. Ante, § 520,

deems too young to consent —that is, in note.

most of our States, under ten years —is * Or, if the girl was under ten years and
rape, though in fact she consents. Stat, she consented, say here " feloniously and
Crimes, § 480, 482, 484, 485. Still I am unlawfully to carnally know and abuse tlie

not aware that this question has been said X."
judicially passed upon. Assuming the <> Of course, the pleader will more or

affirmative, if the girl was below ten and less modify these allegations to cover the

consented, there should be an allegation actual facts as they will appear at the trial,

here that she was under ten. Rex u. For a partial and imperfect form, see Rex
Lad, 1 Leach, 4th cd. 96 ; Stat. Crimes, v. Lad, supra.

§486. 7 Ante, § 14-21.
* The averment of an assault is com- 8 p-Qr illustrative forms see The State
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of killing —as, for example, such as is set out in either of the

last two sections —is murder of the first degree when committed

simply of malice aforethought and it has no second degree, and

another sort of killing is murder in the first or second degree

according as the malice aforethought is deliberately premedi-
tated or not, there are practical objections to weaving the two
into one count, which should lead the pleader to avoid it, what-

ever may be his opinion as to what would be the judgment of

the court thereon.

§ 536. Death out of Jurisdiction. —There is, in the criminal

law, no jurisdiction by fiction. So that, when the blow was given

in the county of the indictment and the death occurred else-

where, the proper way is to allege each according to the real

fact. If the proofs do not disclose a jurisdiction, the defect can-

not be supplied by false averment.

^

§ 537. Wound out df Jurisdiction. —If the court has authority

to take cognizance of a case by reason of the death having been

within its jurisdiction while the mortal wound was inflicted else-

where,^ the same rule still applies; namely, the indictment should

charge the place of the transactions according to the fact. For

example, where, in such a case, the deceased was wounded on

the high seas and died on land, the wounding will be charged to

V. McDonald, 67 Misso. 13 ; Common- legally unimportant on a just view of the

wealth «. Macloon, 101 Mass. 1; Howard case, and as ultimately regarded by the

V. The State, 34 Ark. 433, 435. court, was under the circumstances highly

1 Crim. Proced. I. §381; ante, § 116, commendable for its practical good sense;

note, 286, note. In United States w.Guiteau, because founded in opinions once judicially

Official Record of the case, 1 et seq. for entertained, and still preserved in our

the murder of the late President Garfield, books. There was a chance of its proving

where the mortal injury was inflicted in the salvation of the whole proceeding. I

Washington, D. C, and the death was in should recommend its insertion in any

Monmouth Co., N. J., the indictment, other case under similar doubts. After

which was in ten counts, laid the place of stating the death on, &c. " at the county of

the death in all manner of ways. Thus, Monmouth, in the State of New Jersey,"

one count would allege it to have been in the count proceeds,—

the District of Columbia; another, in New And thereafter, to wit, on, &c. the dead

Jersey ; another in the District of Colum- body of the said X was removed from the

bia, to wit, New Jersey ; another in New said county of Monmouth and State of New

Jersey to wit, the District of Columbia. Jersey and brought into the county of Wash-

As the question whether or not the court ington and District of Columbia, within which

, 1 i • u -J- .-„„ ,„no cffi said last-mentioned county it lay and re-
would sustain the jurisdiction was sum- ='"';'

.-, »
, , . .• , „„,i mained from, &c. until, &c.

ciently in doubt to suggest caution, and

the case was of world-wide notoriety, one 2 Por expositions of this question, see

cannot much blame the pleader for thus Crim. Law, L § 112-116; Crim. Proced. I.

" clutching at straws." In one of the counts §50-53.

there was a special averment, which, though
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have transpired on the high seas, and then the averments will

proceed, —
And after the said mortal wounds, bruises, &c. were so as aforesaid in-

flicted on the said X by the said A, he the said X came into the county

of, &c. and there languished of the same until, on, &c. he did there of the

same die. And so, &c. [as at ante, § 520].*

§ 538. On High Seas, &c. —How the allegations of place

should be, where the homicide was on the high seas or abroad,

we have already seen.^ Forms in homicide, wherein it was so,

are referred to in the note.^

§ 539. Accessories, &o. —How the forms should be where

there are principals as well of the second degree as the first, and

accessories, in cases of felony generally, we have already seen.*

Most of the precedents in murder enlarge the expression^ " was

feloniously present," " did feloniously counsel," &c. to " was felo-

niously and of his malice aforethought present," " did feloniously

and of his malice aforethought counsel," &c. Not all do.^ In

reason, the counselling and the like should be charged to have

been done " feloniously," to distinguish the offence of the accused

person from misdemeanor and treason. But the charge that the

principal of the second degree was " present aiding, inciting, and

abetting " the principal of the first degree ; or that the accessory

before the fact procured the principal to commit the offence " in

manner and form aforesaid," covers as well the " malice afore-

thought" as the rest of what has been alleged against the prin-

cipal of the first degree. Still, for caution, the prudent pleader

will be likely to employ the enlarged form. It, with its accom-

panying averments, is made to occupy different places in the

J For a precedent, see Commonwealth * Ante, § 113-118.

V. Macloon, 101 Mass. 1, 2. ^ Thus, in Parker's Case, 2 Dy. 186 a,

2 Ante, § 89. the indictment charged the principal of the
3 3 Chit. Crim. Law, 753, 759 ; Rex i;. first degree with committing the murder

Clarke, 4 Went. PI. 47 ; Kex v. Kidd, 14 feloniously and of malice aforethought,

Howell St. Tr. 123, 130 ; Rex i'. Coombes, the principal of the second degree simply

1 Leach, 4tli ed. 388 ; Rex o. Hindmarsh, with being present, &c. feloniously ; the

2 Leach, 4th ed. 569 ; Rex u. Depardo, accessory before the fact, with " feloni-

Russ. & Ry. 134 ; Reg. v. Serva, 2 Car. & ously," &c. only ; and the accessory after

K. 53, 1 Cox C. C. 292 ; Reg. v. Sawyer, the fact the same. Parker was accessory

2 Car. & K. 101 ; Reg. v. Bernard, 1 Fost. both before and after; "and," says the re-

ft F. 240, 243 ; Reg. w. Keyn, 13 Cox port, "although he was » clergyman, yet

C. C. 403, 404 ; United States o. Holmes, he was hanged for the procurement afore-

5 Wheat. 412; United States v. Plumer, 3 said."

Clif. 28, 29.
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