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PKEFACE.

The materials for the following pages, so far as con-

cerns the law prior to 1874, are to be found, in a

large measure, in the seventh edition of my work on

Criminal Law. In this volume I have confined myself

to the subject of Pleading and Practice. In a fourth

volume, to be issued in a few weeks, the topic of

Criminal Evidence will be considered.

F. W.
May \, 1880.
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"4 Dill. 323."
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fra, § 361."
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only."

Page 609. Side note, change " But not " to " But only,"

" " After note 1 add, "See Walter u. Com. 88 Penn. St. 137."

xi





PLEADING AND PRACTICE.

CHAPTERI.

ARREST.

I. Akeest generally.
Criminal procedure usually begins

with oath before magistrate, § 1.

Officer may be described by office,

§2.
To arrest, corporal control and no-

tice are essential, § 3.

But notice may be by implication,

§4.
II. By Officers.

Officer not protected by illegal war-
rant, § 5.

Warrant omitting essentials is il-

legal, § 6.

Not necessary for officer to show
warrant, § 7.

Peace officers may arrest without

warrant for offences in their pres-

ence and for past felonies and
breaches of the peace, § 8.

Reasonable suspicion conyertible

with probable cause, § 9.

III. By Peesoks not Officers.
Peace officers may require aid from

private persons, § 10.

Officers may have special assist-

ants, § 11.

Pursuers of felon are protected,

§12.
Private persons may arrest with

probable cause, § 13.

May use force necessary to prevent

felony, § 14.

May arrest felon after escape, § 15.

May interfere to prevent riot, § 16.

And so as to other offences, § 17.

IV. Breaking Doors, and Search-
Warrants.

House may be broken to execute

warrant in felonies or breaches

of the peace, § 18.

In felonies this may be done by
private person, § 19.

Peace officers may, on reasonable

suspicion, break doors without

warrant, § 20.

Private person requires stronger

ground for interference, § 21.

Search-warrants may be Issued on
oath, § 22.

Houses of third persons may be-

broken to secure offender or

stolen goods, § 23.

In opening trunks, &c., keys-

should be first demanded, § 24.

Warrant must be strictly foUowed,-

§25.
Search-warrants limited by Consti-

tution, § 26.

That arrest was illegal is no de-

fence on merits of offence, § 27.

v. Fugitives.
1. Between the several United'

States.

Under federal Constitution fugi-

tives may be arrested when flee-

ing from State to State, § 28.

Arrest may be in anticipation of

requisition, § 29.

Sufficient if offence be penal in de-
manding State, § 30.

Eequisitlon lies only for fugitives,,

§31.



§i-J PLEADING AND PRACTICE. [chap. I.

Federal courts cannot compel gov-

ernor to surrender, § 32.

No objection that fugitive is amen-
able to asylum State, § 33.

Governor of asylum State cannot

impeach requisition, § 34.

Habeas corpus cannot go behind
warrant, § 35.

Bail not to be taken, § 35 a.

Indictment or affidavit must set

forth a crime, § 36.

Fugitive may be tried for other

than requisition offence, § 37.

Officers executing process protect-

ed by federal courts, § 37 a.

For federal offences warrants may
be issued in all districts, § 37 b,

2. Between Federal Government and
Foreign States.

Limited by treaty, § 38.

Offence must be one recognized In

asylum State, § 39.

Treaties are retrospective, § 40.

Extradition refused when there

cannot be fair trial, § 41.

And so for political offences, § 42.

And so for persons escaping mil-

itary service, § 43.

But not because person demanded
is subject of the asylum State,

§44.
Where asylum State has jurisdic-

tion there should be no surren-

der, § 45.

Conflict of opinion as to whether
foreign State can claim a subject

who has committed a crime in a

third State, § 46.

Extradition does not lie for a case

not in treaty, § 47.

Nor where defendant is in custody
for another offence, § 48.

Trial should be restricted to the

offence charged, § 49.

Courts may hear case before man-
date, § 50.

Complaint should be special, § 51.

Warrant returnable to commis-
sioner, § 52.

Evidence should be duly authen-
ticated, § 53.

Terms to be construed as in asy-

lum State, § 54.

Evidence must show probable

cause, § 55.

Evidence may be heard from de-

fence, § 56.

Circuit Court has power of review,

§57.
Surrender is at discretion of execu-

tive, § 58.

VI. Pkivilege from Arrest.
Foreign ministers privileged from

arrest, § 59.

TIL Eight to take Monet from Per-
son OF Defendakt.

Proof of crime may be taken from
person, § 60.

But not money unless connected
with offence, § 61.

VIII. Eight of Bail to arrest Prin-
cipal.

Bail mayarrest and surrender prin-

cipal, § 62.

I. AEEEST GENEEALLY.

1. The usual commencement of a criminal procedure is a
preliminary oath before a magistrate, upon which, if it

appear on the face of such oath that a criminal offence

has been committed by the defendant within the magis-
trate's jurisdiction,! a warrant is issued for his arrest.

Under the common law practice, this warrant is ad-
dressed to a constable, or officer, or other person whose name is

specified; 2 the usual and best course being to name the con-
stable of the ward or precinct. When addressed to the sheriff

Criminal
procedure
usually
commences
with oath
before
magis-
trate.

1 See Housh v. People, 75 lU. 487;

Woodall V. McMillan, 38 Ala. 622.

-2

2 See K. u. Whalley, 7 C. & P. 245;
Meek v. Pierce, 19 Wis. 300.



CHAP. I.J AEEEST. [§ 3.

of the county, the latter may act by deputy. Whether a con-

stable may act through deputy has been doubted ; and in Eng-

land the negative seems to be held.^

§ 2. In English practice a warrant may be directed to officers

by the description of their office. When addressed by officer

name, the officer named may execute the warrant any- ^rSed by'

where within the jurisdiction of the magistrate grant- °^'^'

ing the warrant. When addressed to officers designating them
only by the description of their office, the officer acting can ex-

ecute the warrant only within the precincts of his office.^

§ 3. To constitute an arrest, so as to make the defendant

guilty of escape in case he does not submit and follow,

it is enough that there should be some degree, however corporal

slight, of corporal control. Thus to inform a defendant notice is

that he is arrested, and to lock the door,^ or to touch ^^s^^''^'-

him with only a finger, provided he be informed at the time that

he is arrested,* constitutes an arrest. And corporal touch is not

necessary, provided it be waived by the defendant, which can be

done by his submission to the process, and placing himself in the

power of the officer.^ But it is essential that there should be
notice of arrest given either expressly or by implication ; and
without such notice no amount of physical restraint can consti-

tute an arrest.® The amount of force justifiable in arresting is

discussed elsewhere.^

1 1 Chit. Crim. Law, 48. topic in the text is discussed as fol-

2 1 B. & C. 288; 2D. &R. 44. lows :

^ Williams v. Jones, Cas. temp. Killing is justifiable when necessary

Hardwicke, 284. to effect an arrest, § 402.

* Genner v. Sparks, 1 Salk. 79. Murder for officer intentionally to
6 Emery v. Chesley, 18 N. H. 198; kill a person flying from arrest, § 403.

Kussen v. Lucas, 1 Car. & P. 153; Otherwise in respect to felonies,

George v. Radford, Moody & M. 244; § 405.

Searls v. Viets, 2 Th. & C. 224. See Killing by officer in prevention of

Whart. Crim. Law, 8th ed. §§ 402- escape justifiable, § 406.

444, 1672-4. So when necessary to preserve
« Whart. Crim. Law, 8th ed. §§ peace, § 407.

395-444; Mackalley's case, 9 Coke, Lawful arrest unlawfully executed

65; Yates v. People, 32 N. Y. 509; R. imposes responsibility, § 408.

u. Howarth, 1 Moody C. C. 207; R. Legal warrant necessary, § 409.

V. Gardener, Ibid. 390; R. v. Payne, Private persons interfere at their

Ibid. 378; State v. Belk, 76 N. c' 10. own risk, § 410.

' In Whart. Crim. Law, 8th ed., the
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§ 4. But this notice may be given by implication.^ If, as has

been seen, a constable command the peace,^ or show his
But notice iv r rr- •> i • ly •

may be badge or staff of oince,^ this is a sufficient intimation

im^lica- of his authority. In such a case it is not necessary to
'"'°" prove the officer's appointment as constable ; proof that

he was accustomed to act as constable is sufficient.* Where he

shows his warrant,^ or where it appears that he is known to the

So as to military and naval officers,

§411.

Officer in danger of life may take

life, § 412.

Intentional killing of lawfully ar-

resting officer is murder, § 413.

But manslaughter when arrest is il-

legal, § 414.

Constables and policemen have au-

thority to arrest when public order is

threatened, § 415.

BailiiPs powers limited to arrest,

§416.
Officer executing process must be

within jurisdiction, § 417.

Notice may be inferred from facts,

§418.
If there be no notice, killing in

self- protection is not murder, § 419.

Warrant must be executed by party

named or his assistant, § 420.

Warrant continues in force until

executed, § 421.

Erroneous or blank warrant inoper-

ative, § 422.

Falsity of charge no alleviation, §
423.

Warrant without seal is void, § 424.

But not so as to informality not
amounting to illegality, § 425.

Warrant need not be shown, § 426.

Arrest on charge of felony unlawful
without warrant, § 427.

Arrest may be made during ofience
without warrant, § 428.

For past offences limited to felonies

and breaches of the peace, § 429.
Killing of officer arresting on prob-

able felony is murder, § 430'.

4

Military and naval officers subject

to same rule, § 431.

Persons aiding officers entitled to

protection of officers, § 432.

So as to private person lawfully ar-

resting independently of officer, § 433.

Pursuer must show that felony was
committed, § 434.

Private person may interfere to pre-

vent crime, § 435.

Indictment found good cause of ar-

rest by private person, § 436.

Railway officer may arrest misbe-

having passenger, § 437.

Arrest for breach of peace illegal

without corpus delicti, § 438.

In cases of public disorder officers

may enter houses to arrest, § 439.

Private persons interfering to quell

riots should give notice, § 440.

Must be reasonable grounds to jus-

tify arrest of vagrants, § 441.

Time of execution of arrest, § 442.

Manslaughter when officers take op-

posite parts, § 443.

A. aiding B. in resisting is in the

same position as B., § 444.

As to the right to resist officers see

Whart. Crim. Law, 8th ed. §§ 647-9.
1 People V. Pool, 27 Cal. 572. See

Whart. Crim. Law, 8th ed. §§ 402,

444, 1672.
'^ 1 Hale, 561.
s Foster, 3U; Yates r.. People, 32

N. Y. 509; R. v. Woolmer, 1 Moody
C. C. 334; Whart. Crim. Law, 8th

ed.§ 1646.

* 1 East P. C. 315 ; Whart. Crim.

Evid. § 833.

« 1 Hale, 461.
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defendant to be an officer ; as, for instance, when the defendant

says :
" Stand off ; I know you well enough ; come at your

peril ;
" ^ this is notice enough.^

11. BY OFFICERS.

1. With Warrant.

§ 5. It is elsewhere shown ^ that there is a distinction between
a wai'rant that is illegal and one that is irregular, officer not

When a warrant is illegal, —e. g. when the magistrate w '^''egai

has no jurisdiction,* or when on its face the offence warrant.

charged is not the subject of arrest, —then the officer is not pro-

tected by the warrant, and acts on his own peril. ^ He is liable,

if it appear that there was no reasonable ground for arresting the

defendant, to an action of trespass ; and if the defendant kill the*

officer, there being no such reasonable ground, this is only man-
slaughter.^

§ 6. A warrant is illegal, in the sense above specified, which
does not state the specific offence with which the party Warrant

to be arrested is charged ;
" or which does not aver that essentials

information was duly made thereof by oath before a 's illegal.

magistrate having jurisdiction.^ And it is fatal to the efficacy of

such warrant for it to omit to specify the defendant's name oth-

1 R. V. Pew, Cro. Car. 183. Money v. Leach, 1 W. Bl. 55.5. In
2 1 Hale, 438. See People v. Pool, People v. Phillips, 1 Parker C. R.

27 Cal. 572. Infra, § 8. 104, Judge Edmonds said : "In de-

" Whart. Crim. Law, 8th ed. §§ scribing the offence, a mere compli-

402-444. ance with the terms of the statute will

* Hence an arrest, out of the juris- not suffice, for if a magistrate merely

diction of the magistrate issuing the states the facts of the offence, in the

warrant is illegal. State v. Bryant, words of the act, when the evidence

65 N. C. 327; State i'. Shelton, 79 N. does not warrant the conclusion, he
C. 605. subjects himself to a criminal prose-

° See Whart. Crim. Law, 8th ed. cution. R. ij. Thompson, 2 T. R. 18;

§ 648; 20 Alb. L. J. 215. K. u. Pearse, 9 East, 358; R. v. Davis,
^ See Whart. Crim. Law, 8th ed. §§ 6 T. R. 178 ; Avery v. Hoole, Coop.

414-7; Hale P. C. 465; R. v. Curvan, 825."

1 Mood. C. C. 132; Com. v. Drew, 4 It must therefore be shown that the

Mass. 391; Com. v. Carey, 12 Cush. offence was duly verified by oath, and
246 ; State v. Belk, 76 N. C. 10 ; Raf- charged on the defendant by name,
ferty v. People, 69 111. Ill ; S. C, 72 2 Rob. Jus. 54.

111. 37 ; Galvin v. State, 6 Cold. " Caudle v. Seymour, 1 G. & D.
(Tenn.) 283. 454; 1 Q. B. 889.

' Nisbitt, ex parte, 8 Jur. 1071; 5



§ 8.] PLEADING AND PRACTICE. [CHAP. I.

erwise than as " John Doe or Richard Roe, whose other or true

name is to the complainant unknown ;

" ^ or if it omit the Chris-

tian name.^ Yet if the warrant substantially comply with the

requisites specified above, it will not be avoided by merely formal

or clerical errors.^ But the filling up of a blank warrant, after

it is issued, by an unauthorized person, does not cure the defect.*

And the warrant must have a seal to it,° if required by statute

or local usage, though at common law it seems that the signature

of the magistrate is enough,^ or, at all events, a wafer or scroll.'^

§ 7. It is not necessary at common law for a bailiff or constable

to show his warrant in making an arrest, even though

sary for it be demanded, provided he state its substance to the

show war- party arrested.^ And, indeed, to show and read such
""' warrant before arrest might make an arrest impossible.

The defendant, knowing the arresting party to be an officer, is

bound to submit to the arrest, reserving the right of action

against the officer in case the. latter be in the wrong.® But in

Massachusetts, by statute, the officer is bound, if requested, to

exhibit the warrant. i"

2. Bi/ Officers without Warrant.

§ 8. Sheriffs, constables, officers of the police, are not only

Peace offi- authorized to arrest public offenders without warrant,

arrest but are required to do so, if there be reasonable ground

warrant i^v Suspicion. For all offences committed in the pres-

1 Com. V. Crotty, 10 Allen, 403. ute, "public seals may be made by
2 R. «. Hood, 1 Moody, 281. a mere stamp on paper." Wbart. on
« Whart. Cr. Law, 8th ed. §§ 402- Ev. § 693.

444; Com. v. Martin, 98 Mass. 4. See » 2 Hawk. P. C. c. 13, § 28; though
Pratt V. Bogardus, 49 Barb. 89; State see State v. Garrett, 1 Wins. (N. C.)

V. Rowe, 8 Rich. 17. No. 1, 144; and Gen. Stat. Mass. c.

* Rafferty v. People, 69 111. 111. 158, § 1. Infra, § 10.

6 Stockley's case, 1 East P. C. c. » See R. v. Allen, 17 L. T. N. S.

5, s. 58; State v. Drake, 36 Me. 366; 222; R. v. Woolmer, ut supra; Com.
Welch V. Scott, 5 Ired. 72. v. Cooley, 6 Gray, 850; Drennan

« Davis V. Clements, 2 N. H. 390; v. People, 10 Mich. 169; Arnold
State u. Vaughn, Harper S. C. 313. v. Steeves, 10 Wend. 514; State v.

' State V. McNally, 34 Me. 210; Townsend, 5 Harring. 487; Boyd v.

Dewling V. Williamson, 9 Watts, 311; State, 17 Ga. 194; Whart. Crim. Law,
State V. Thompson, 49 Mo. 188; R. 8th ed. § 647.

p. St. Paul's Cov. Gar. 9 Jur. 442; " Gen. Stat. c. 158.

7 Q. B. 232. In New York, by stat-
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ence of an officer, this power exists ;
^ though for past for offences

offences the power is limited to cases of felony and presence,

breaches of the peace.^ In the latter cases, however, it past feio-

is the duty of the officer to begin immediately the pur- treac'ta of

suit of the person charged with the offence, provided "'^ pe^ee-

only that there be at the time reasonable ground of suspicion.^

And the better view is, that the right, even as to offences com-
mitted in the officer's presence, is limited to felonies, breaches of

the peace, and such misdemeanors as cannot be stopped or re-

dressed except by immediate arrest.* Why, if the misdemeanor

is completed, and the offender is not likely to escape, should the

check and safeguard of a warrant be waived ? Constables and

1 Fost. 310, 311; R. v. Mabel, 9 C.

& P. 474; Derecourt v. Corbishley, 5

El. & Bl. 188 ; Com. v. Deacon, 8 S.

& R. 47; State v. Brown, 5 Harring.

505; Wolf w. State, 19 Oh. St. 248;
State V. Ferguson, 2 Hill S. 0. 619.

By the English practice, the ofBcer is

not limited, even in misdemeanors, to

the actual moment of the commission
of the misdemeanor. He may arrest

after the misdemeanor (e. g. an as-

sault) is committed, if all danger of

continuance of the misdemeanor has
not ceased. R. v. Light, 7 Cox C. C.

389; Dears. &B. 332. See Shanley

V. Wells, 71 111. 78. As limiting

power see Donovan v. Jones, 36 N.
H. 246.

In an English case a man was ar-

rested for non-payment of arrears due
on account of his bastard child. The
warrant at the time of making the

arrest was not in the possession of the

arresting oflScer (though it had previ-

ously been so), but in that of his su-

perior; but its production was not re-

quired. It was held that the officer

was not justified in making the arrest,

and that a conviction for assault on

the officer while making ther arrest

could not be sustained. Galliard v.

Laxton, 2 B. & S. 363. For offences

against license laws arrests cannot be

made without warrant. Meyer v.

Clark, 41 N. Y. Sup. Ct. 105.

A constable may be resisted for at-

tempts to arrest without warrant ex-

cept in the cases above mentioned.

R. V. Spencer, 3 F. & F. 857; R. v.

Lockley, 4 F. & F. 155. As to ar-

rests generally see Whart. Crim. Law,
8th ed. §§ 404-5-429 ; R. v. Marsden,
L. R. 1 C. C. R. 131 ; R. v. Chapman,
12 Cox C. C.4; State'u.; Oliver, Houst.

585 ; Tiner v. State, 44 Tex. 128. As
to Massachusetts statute of 1876 see

Phillips V. Fadden, 125 Mass. 198.

^ See Com. v. Carey, 1 2 Cush. 246

Com. V. McLaughlin, 12 Cush. 615;

Shanley v. Wells, 71 III. 78.

' Butolph V. Blust, 5 Lansing, 84.

Where an officer, authorized by
statute to make arrests without a

warrant, finds a person in the act of

committing a criminal offence, it is

not necessary to the lawfulness of an
attempt to arrest him to first inform

him of the charge upon which the at-

tempted arrest is made, where the

officer and cause of arrest are known
to the offender. Wolf v. State, 19

Oh. St. 248. See Whart. Crim. Law,
8th ed. § 428.

* R. V. Spencer, 3 F. & F. 859;
R. V. Lockley, 4 F. & F. 155.
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other miuor officials are apt enough to abuse their powers ; and

the policy of the law not only requires that they should be kept

under strict control,^ but that in prosecutions for private misde-

meanors there should be responsible private prosecutors. In

conformity with this view, it was rightly held in New York, in

1871, that neither a justice of the peace nor a constable can, at

common law, arrest without warrant, a person committing an

illegal act in his presence, unless such act be a felony or involve

a breach of the peace ; and that cruelty to an animal, though a

statutory misdemeanor, is not such an offence as authorizes ar-

rest without warrant.^ Nor can a police officer who arrests with-

out proper cause, and is violently resisted, treat this violent re-

sistance as a substantive offence which will justify an arrest.^

§ 9. What is reasonable ground of suspicion ? The fact that

Reasonable ^^ indictment is found against an individual is in it-

suspicion self sufficient justification for an officer to arrest him,
convertible

_

'

with prob- though without warrant.* But the question before us

goes beyond this, and may be treated as convertible

with that of probable cause, as laid down in civil actions of ma-
licious prosecution. Had the officer good grounds to believe a

1 Whart. Crim. Law, 8th ed. § 648. contrary, will be guilty of illegal vio-
2 Butolph V. Blust, 5 Lansing, 84. lence while being lawfully resisted.

See- also Boyleston v. Kerr, 2 Daly This is the class of cases of most com-
(N. Y.), 220. men occurrence, and in which misap-

^ The law on this point is well stated prehension of the law, by the police

in the following :
— and by the magistrates, leads to great

" Where the policeman attempts to illegalities on the part of the police,

arrest, unless he is legally justified in which provokes violence in resistance,

arresting, resistance to him, to any and sometimes leads to fatal conse-
extent necessary, will be lawful and quences. The police have a notion,

justifiable, and so cannot form the for instance, that if any one is drunk,
subject of a criminal charge. On the or is making a little noise, the person
same principle it is manifest that, if may be at once arrested and draw o-ed

the policeman, having no power to ar- to prison ; and daily persons are thus
rest, oifer any force or violence to the treated, and, if they resist, are charged
person, as by pushing, this will justify with assaulting the police in the ex-
resistance, or so far excuse it that he ecution of their duty, and probably
will not be justified in arresting the convicted summarily or on a trial, and
party for the resistance; and, if he at- visited with severe punishment." Lon-
tempts to arrest, the man may resist don Law Kev. quoted 20 Alb. L. J.

apprehension, and the policeman, if 216.

assaulted, will not be ' assaulted in * Whart. Crim. Law, 8th ed. §§ 402-
the execution of his duty,' but, on the 444. Infra, § 920.



OHAP. I.] ARREST. [§ 11.

felony has been, or is about to be committed ? If so, it is his

duty to arrest the offender, nor has the latter a cause of action

against the officer, if the ofl&cer acted without malice, and upon
such probable cause.^ Thus in a remarkable English case, a con-

stable was held not to be justified in shooting at a man whomhe
had seen stealing wood growing in a copse (which is, when a

first offence, only a misdemeanor, though for a second offence,

after conviction, a felony), although the constable had no means
of arresting the culprit without firing, and although the latter

had been previously convicted of the same offence, the constable

not being aware of such prior conviction. The question here

was whether the constable had to his own mind probable cause

and as he had not, the attempt to arrest without warrant was
held illegal.^ Mere manner in a party when accused of crime is

not probable cause.^

III. BY PERSONS.NOT OFFCERS.

1. Persons called on hy Officers, Pursuers, cfc.

§ 10. At the outset it must be noticed that a constable, sheriff,

or police officer has the right to call in the aid of pri- Peace offi-

vate individuals,* either to arrest persons charged with rlq^rTaid

past felony, or to prevent impending violation of the ya™per^
law. To refuse to render such assistance is an indict- ^°°^-

able offence.^

§ 11. It has been seen that private persons thus act- officers

ing must be either actually or constructively under an ^eciafas-

officer's command.® But the officer may have special sistants.

1 See R. V. Woolmer, 1 Moody, 634; * As to how far the officer must be

Lawrence v. Hedgar, 3 Taunt. 140 present in command of Jiis unofficial

Com. V. Presby, 14 Gray, 65 ; Eames assistants see Coyles v. Hurtin, 10

V. State, 6 Humph. 53. Johns. 85.

2 K. V. Dadson, T. & M. 386 ; 2 Den. « Infra, § 16 ; Whart. Crim. Law,
C. C. 35. 8th ed. §§ 402-444, 1555; K. c. Sher-

8 Somerville v. Eichards, 37 Mich, lock, L. R. 1 C. C. 20.

299. « See R. v. Patience, 7 C. & P. 775;

The officer must follow the statute People v. Moore, 2 Douglass (Mich.),

as to the magistrate to whom the de- 1; State v. Shaw, 3 Ired. 20; Mitch-

fendant is to be taken; and in default ell v. State, 7 Eng. 50.

of so doing is a trespasser. Papineau
V. Bacon, 110 Mass. 319.
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private assistants temporarily in charge, especially when he goes

for further aid.^

§ 12. By the common law, when a felony has been com-

Pursuers mitted arrest may be attempted by pursuers, the coun-

°ie*^'r°- *y being raised, who start with hue and cry after the

tected. felon. In such case, though there be no warrant of

arrest, nor any constable in the pursuit, yet, the felony being

proved, it is murder for one of the defendants to kill one of the

pursuers.^

2. Powers of such as to Arrests.

§ 13. Indeed, in cases of felonies, or breaches of the peace.

Private if a private person, though not an officer, and though

maylnter- acting without warrant, has reasonable ground to sus-

^^^^hh\ P®°* another of being a guilty party, he may, if acting

cause. without malice, and in good faith, arrest such other

and for such arrest he cannot be made either criminally or civ-

illy responsible, though the arrested person be shown to have

been innocent.^ It has been said, however, that in order to ex-

cuse such arrest, and to protect the arresting person, it must
appear that the ofEence was in fact committed, and that there

was reasonable ground to suspect the arrested person ;
* though

if there be probable cause of the commission of the offence, this

would seem enough. But when the question arises, whether it

is murder for an innocent person to kill the person arresting him
on an untrue charge (though the person arresting have probable

ground), we are to consider the hot blood naturally aroused in an
innocent person believing himself to be unjustly arrested. In

such case the killing would be but manslaughter.®

§ 14. Certainly a person endeavoring to prevent the consum-

1 Coyles V. Hurtin, 10 Johns. 85; 1 v. Donelly, 66 111. 464; State v. Roane,
Chitty C. L. 16. 2 Dev. 58 ; Brockway v. Crawford, 3

^ Jackson's case, 1 East P. C. 298; Jones N. C. 434. See Whart. Crim.
Brooks V. Com. 61 Penn. St. 352. See Law, Stli ed. §§ 405-40.
Galvin v. State, 6 Cold. (Tenn.) 283; * Burns v. Erben, 40 N. Y. 463
Whart. Crim. Law, 8th ed. § 433. Brooks v. Com. 61 Penn. St. 352

» Reucku. McGregor, 3 Vroom(N. Hawley v. Butler, 54 Barb. 490
J.), 70; Holly v. Mix, 3 Wend. 350; Adams v. Moore, 2 Selw. N. P. 934.

Com. t). Deacon, 8 S. & R. 47; citing « Whart. Crim. Law, 8th ed. §§
Wakly V. Hart, 6 Binn. 316 ; Smith 433-4.

10
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mation of a felony by others may properly use all necessary force

for that purpose,! ^nd resist all attempts to inflict bod- jj^^, ^^^

ily injury upon himself, and may lawfully, according to f<"'<'^
"f^-

the law, as expressed in New York in 1870, detain the prevent

felons and hand them over to the officers of the law. tion of

The law, it is said, will not be astute in searching for ^
""''

such line of demarcation in this respect as will take the innocent

citizen, whose property and person are in danger, from its pro-

tection, and place his life at the mercy of the felon .^

§ 15. It is also ruled that a private person may arrest a felon

who, after conviction upon his plea of guilty, has with- jj ^^^^^^

out actual breaking or force escaped from the house of *'''"" "^'^^
° escape.

reformation to which he was sentenced.^

3. Prevention of Offences.

§ 16. Is, however, a private person justified in interfering to

prevent or suppress a misdemeanor? This question
jj j ^^ _

has been not infrequently considered in cases of riotous *ere to pre-
*^

. vent not.
homicide ; and the law undoubtedly is that every good
citizen, when a breach of the peace is threatened, is bound to

intervene, and to take proper measures to compel order.* When,
however, the riot has ceased, and order is restored, the right of

arrest without warrant by private individuals ceases.^

1 Keenan v. State, 8 Wis. 132. To ed. §§ 1544, 1555 ; and see Price v.

refuse to interfere to prevent the ex- Seeley, 10 CI. & F. 28.

ecution of a felony may even subject ^ See Whart. Crim. Law, 8th ed.

the party refusing to indictment. See § 410.

Whart. Crim. Law, 8th ed. §§ 241 et The following exposition of the law

seq. in this respect, given by Judge King,
* Eulofi V. People, 45 N. Y. 213. of Philadelphia, on the occasion of

See Com. v. Deacon, 8 S. & R. 47; the Philadelphia Kiots of 1844, is as

Ryan v. Donelly, 71 111. 100; State v. accurate as it is lucid :
—

James, 80 N. C. 370; Whart. Crim. " Having, I conceive, sufficiently re-

Law, 8th ed. § 495. marked on the nature and conse-

^ State V. Holmes, 48 N. H. 377 quences of unlawful, riotous, and
(Smith, J., 1868). treasonable assemblies, I will proceed

* R. V. Wigan, 1 W. Bl. 47; Res. to point out the powers vested in the

V.Montgomery, 1 Yeates, 419; Whart. public authorities and in private citi-

on Homicide, Trial of Kensington zens, to disperse such assemblies and
Rioters, &c.. Appendix; Phillips v. arrest their perpetrators. They will

Trull, 11 Johns. 486; Pond v. People, be found so ample and efficient as to

8 Mich. 150; Whart. Crim. Law, 8th leave nothing but surprise that their

11
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§ 17. In respect to other misdemeanors, the rule is that while

And so as ^^ ^^ ^'"^^ *^® duty of non-ofl&cial persons to arrest offend-

ers, yet a right so to arrest exists, when the act cannot

be otherwise stopped. Thus it has been held that a

to other
offences.

adequacy should be questioned. An
unlawful assembly, such as I have de-

scribed, may be dispersed by a mag-
istrate whenever he finds a state of

things existing calling for interfer-

ence, in order to the preservation of

the public peace. He is not required

to postpone his action until the un-

lawful assembly ripens into an actual

riot. For it is better to anticipate

more dangerous results, by energetic

intervention at the inception of a

threatened breach of the peace, than

by delay to permit the tumult to ac-

quire such strength as to demand for

its suppression those urgent measures

which should be reserved for great

extremities. The magistrate has not

only the power to arrest the offenders

and bind them to their good behavior,

or imprison them if they do not offer

adequate bail, but he may authorize

others to arrest them by a bare verbal

command, without any other warrant;

and all citizens present whom he may
invoke to his aid are bound promptly

to respond to his requisition, and sup-

port him in maintaining the peace.

And a magistrate, either present or

called on such an occasion, who neg-

lects or refuses to do his utmost for

the suppression of such unlawful as-

semblies, subjects himself to an indict-

ment and conviction for a criminal mis-

demeanor." (See further to this effect

State V. Shaw, 3 Ired. 20. Compare
cases cited in Whart. Crim. Law, 8th
ed. § 1555.) " When, however, an un-

lawful assembly assumes a more dan-
gerous form, and becomes an actual
riot, particularly when life or property
is threatened by the insurgents, meas-
ures more decisive should be adopted.

12

Citizens may, of their own authority,

lawfully endeavor to suppress the riot

and for that purpose may even arm
themselves, and whatever is honestly

done by them in the execution of that

object will be supported by the com-
mon law. In the great London riots

of 1780, this matter was much misun-

derstood, as it clearly was with us,

and a general persuasion prevailed

that no indifferent person could inter-

fere without the authority of a magis-

trate, in consequence of which much
mischief was done, which might other-

wise have been prevented. But, as

was observed two hundred and fifty

years ago, by the judges who decided

as to the right of citizens to arm on

their own motion in suppression of

dangerous riots, ' It would be more
discreet for every one in such a case

to be assistant to the justices and
sheriffs in doing so.' This is equally

prudent and sound advice at this

time. For on sheriffs and justices is

the duty specially cast of conserving

the public peace. The very name of

sheriff indicates his duties, being de-

rived from two Saxon words, scyre,

that is, shire or county, and reve,

keeper or guardian. He is both by
the common law and special commis-
sion the keeper of the peace of the

Commonwealth within the county, and
any neglect or omission on his part in

the performance of this great duty, to

the utmost of his power and ability,

subjects him to heavy legal liabilities,

both civil and criminal. Of course,

to execute such duties and encounter

such responsibilities, he must have
the means of commanding adequate

physical force. For this purpose every



CHAP. I.J AEREST. [§1T.

private person may without warrant arrest a notorious cheat, or

person using false weights or tokens.^ But this is supposing

citizen capable of bearing arms, of

every rank, description, and denom-
ination, is bound to yield a prompt
obedience to his command, and repair

to meet him at any appointed place

of rendezvous within the county. This

duty of the citizen is absolute. He
has no discretion in the matter, and
if he neglect or refuse obedience to

the command of the sheriff requiring

his aid in the suppression of a dan-

gerous riot or other insurrectionary

tumult, he may be fined and impris-

oned for such contumacy, at the dis-

cretion of the court. His obligation

to come to the aid of the sheriff is

just as imperative as that imposed on

the latter to see the community suffer

no harm from lawless licentiousness.''

(See Whart. Crim. Law, 8th ed. § 652

a.) " But unless the citizen promptly

responds to his call, how is the sheriff

to act with effect? His title and wand
of office carry no magic with them
by which he can overcome an armed
mob. Those who love law and order

should not shrink or hesitate in strik-

ing an honest blow for their protec-

tion, when. threatened by lawless vio-

lence. When such a timid and feeble

spirit prevails, the days of the repub-

lic are numbered.. This general duty,

this universal obligation, extends to

the citizen soldiers, who, in common
with all other members of the com-
munity, are required to be assistant

in the maintenance of the public

peace on the call of the civil magis-

trate. They are subject to the same
pe.nalties, in case of neglect or refusal

to appear, as any other citizen sum-
moned by the sheriff. They do not,

on such occasions, act in their tech-

nical character as militarv. When

assembled, they are but part of the

sheriff's posse, and act in subordina-

tion to, and in aid of, that officer,

who is the true and responsible chief

of all forces summoned under his au-

thority. If the soldiers act in any
manner not authorized by law, they

are amenable for such acts, not to the

military but the civil law. In brief,

as to all rights and authorities, they
stand on the same footing with the

other citizens summonedby the sheriff,

and composing with them his posse.

"It is said that on the occasion

of the recent riots, when the sheriff

had summoned numerous citizens to

his aid, his command was, with but
few honorable exceptions, treated

with neglect and disregard. If bills

are laid before you, charging such a
violation of social duty on private

citizens or volunteer soldiers, officers

or privates, sustained by sufficient

proof, you should without hesitation

find them, that the recusants may be
dealt with according to law. It would
be unreasonable that such duties and
liabilities should be imposed on sher-

iffs, justices, and citizens, by the

common law, and no corresponding
authority given them to act equal to

any emergency that might arise, or

that they should not be protected
against lawless resistance in the ex-
ecution of their public functions.

But both authority and protection, to

those who are doing the first duty of

citizens, against those who are violat-

ing it, are amply afforded by the com-
mon law. When engaged in the sup-
pression of dangerous riots, the sheriff

and his assistants are authorized to

resort to every necessary means to re-

store the public peace, and prevent

1 2 Hawk. P. C. c. 12, § 301.

13
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there is no opportunity to obtain a warrant. If there be, the

right of a private person to arrest without warrant may be ques-

the commission of criminal outrages

against person or property. They
may arrest tlie rioters, detain and im-

prison them. If they resist the sheriff

and his assistants in their endeavor

to apprehend them, and continue

their riotous actions, under such cir-

cumstances, the killing them becomes
justifiable. In a case where the dan-

ger is pressing and immediate; where
a felony has been actually committed,

or cannot otherwise be prevented, the

sheriff and his assistants not only may
but are bound to do their utmost to

put down riot and tumult, and to pre-

serve the lives and property of the

people.

"If one man sees another in the

act of burning a church or dwelling-

house, or attempting to commit a

murder, he has not only the right,

but it is his duty to endeavor to pre-

vent him; if the perpetrator resists,

so as to make violence necessary in

order to the prevention, the circum-

stances are a sufficient sanction and
exculpation for the consequence of

the violence, to whatever degree it

may extend. This doctrine is un-

doubtedly sound, both in reason and
law, in a case of individual criminal-

ity, and individual intervention to ar-

rest it. It is, if possible, clearer when
similar enormities are attempted by
vast and riotous assemblies, and when
the known officers of the law are en-

gaged in the endeavor to prevent their

consummation.
" The protection given to officers

of justice engaged in enforcing the

laws is in like manner full and une-
quivocal, and such are the sheriff and
his assistants, civil and military, en-

gaged in the suppression of a great
and dangerous riot, such as occurred
in Kensington in May, and in South-

14

wark in July last. It may be pre-

mised, generally, that where persons

having authority to arrest or imprison,

or otherwise to execute the public

justice of the Commonwealth, and
using the proper means for that pur-

pose, are resisted in so doing, and the

party resisting is killed in the strug-

gle, such homicide is justifiable; and
on the other hand, if the party having

such authority, and executing it prop-

erly, happen to be killed, it will be

murder in all who take a part in such

resistance; this being considered by
the law as one of the strongest indi-

cations of malice, an outrage of the

highest enormity committed in de-

fiance of public justice against those

under its special protection. Min-
isters of justice, says a great crim-

inal law authority, while in the ex-

ecution of their offices, are under
the peculiar protection of law. This
special protection is founded in great

wisdom and equity, and on every

principle of political justice. And
the rule is not confined to the instant

the officer is on the spot, and at the

scene of action engaged in the busi-

ness which brought him thither, for

he is under the same protection going

to, remaining at, or returning from
the same ; and therefore if he cometh
to do his office, and meeting great

opposition, retireth, and in the re-

treat is killed, this will amount to

murder. He went in obedience to

the law and in the execution of his

office, and his retreat was necessary

to avoid the danger which threatened
him. And upon the same principle,

if he meeteth with opposition by the
way, and is killed before he cometh
to the place, such opposition being in-

tended to prevent his doing his duty,

which is a fact to be collected from
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tioned, as this riglit is based exclusively on the failure of justice

that would otherwise occur. This is the only safe ground, in

view of the fact that in many jurisdictions the distinction be-

tween felonies and misdemeanors has ceased to exist.-'

the circumstances appearing in evi-

dence, this will amount to murder.

He was strictly in the execution of

his office, going to discharge the duty
the law required of him. It follows

from these premises that if such an
officer successfully resists those who
seek to obstruct and hinder him from
proceeding to the lawful execution of

his duty, he is justified, even should

the lives of the assailants, their aid-

ers and abettors, be taken, from the

necessary extent of the resistance so

made. Surely the way of the trans-

gressor is hard. For it is thus seen

that while felonious rioters resisting

the lawful authorities may be slain

with impunity, if any one of the as-

sociates engaged in such common re-

sistance slays an officer of justice, all

are involved in the common guilt of

murder. And this is perfectly just;

for all engaged in such an outrage are

aware that their acts are unlawful,

and that murder may result from such

resistance. Where, however, the re-

sistance is carried on with the use

of deadly weapons; where cannon
charged with every species of offen-

sive missile, and small arms loaded

with ball are used, there is no room
for doubt as to all engaged in such

resistance being guilty of murder,

whether the proof establishes the par-

ticular individual on trial to have act-

ually fired the cannon and musketry

or not. Being engaged in a riot, the

avowed object of which was the kill-

ing of the ministers of justice while

engaged in the execution of their

duty, every man concerned is just as

guilty of a murder committed by any
one of such a combination, as if he
actually struck the fatal blow himseK.

How can such a man escape this con-

clusion? Did he not array himself

with a lawless band, armed with the

most dangerous and deadly weapons,

and having for their direct object

the attack and destruction of the

officers of the law V If the deaths of

the officers follow, that is the inten-

tion with which the assault is made.

And surely there is neither hardship

nor severity in holding all the mem-
bers of an illegal combination respon-

sible for the acts of each done in fur-

therance of their common design. In

one class of the cases likely to come
before you, this clear doctrine both of

law and morals is most material to be

considered by you. It is a doctrine

whose adoption as the basis of your
deliberations, in the cases alluded to,

is of the deepest moment to the com-
mon security. Any other would tend

to give impunity to riotous murder."
Charge to Grand Jury, in 1844. See
Whart. Crim. Law, 8th ed. §§ 1542-

1555. And see this topic viewed his-

torically in Gneist, Englische Com-
munalver-fassung, § 44.

1 See Com. v. Carey, 12 Cush. 246;

and see Mr. Greaves's note, published

in Cox's Crim. Consolid. Acts, p. Ixii.
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IV. BREAKING DOORS, AND SEARCH-WARRANTS.

1. Right to search in general.

§ 18. The first point to be here noticed is the right, when a war-

House may rant has duly issued for the arrest of a person, to break

open^o ex- ^P^^^ ^^^ <i°o^ °f ^^^ house. The law in this respect is,

ecute war-
^]^^j^ ^^jjjg jjjg^y j^g donc, if the offender cannot otherwise •

rant m lei- *^ '

oBies, &c. be taken, in cases of felony, of imminent breach of the

peace, or of the reception of stolen goods ; and in such cases a

warrant is a justification, if there be no malice.^ Admittance

into the house, however, must be first asked and refused ; but

the officer cannot be treated as a trespasser because he failed to

notify the owner who the person to be arrested was, no inquiry

having been made in relation thereto.^ In cases of misdemean-
ors, unaccompanied with breach of the peace, this power, accord-

ing to the old law, cannot be exercised.^ But when there is

probable immediate danger of a felony or breach of the peace, or

other grave offence, the officer, giving notice of his character,

may enter without warrant.*

2. Its JExeroise by Private Persons.

§ 19. When a felony has been committed, or there is good

^ , , . reason to believe it to have been committed, then, if
In felonies

_ _

' '

this may be the offender take refuge in his own house, even a pri-

eveu pri- vate individual may, without warrant, break into the

wttho''uT*"' house and arrest the offender. In case of the party ar-
warrant. nested proving innocent, however, an action of trespass

is held to lie against the party so breaking open doors without

warrant. But the probability of the commission of a felony must
be very strong to justify this extreme remedy being used by a
private person. Mere suspicion will not justify its being em-
ployed by such. 5 As will be seen,^ after indictment found, no
place is a sanctuary for the offender.

1 4 Bl. Com. 290 ; Foster, 320 ; 1 ° As to practice in issuing warrant
East P. C. 322; 2 Hale P. C. 117; 2 see Elsee v. Smith, 1 D. & R. 97; 2

Hawk. P. C. c. 13, § 11. For a full Chit. 304.

statement of authorities see Whart. * Whart. Crim. Law, 8th ed. § 439.

Crim. Law, 8th ed. § 439. « 4 Bl. Com. 292; 2 Hale P. C. 82, 83.

2 Com. V. Reynolds, 120 Mass. 190. « ix^i^^,, § 28.

16
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3. Its Exercise hy Constables or Peace Officers.

§ 20. A constable or peace officer may, on reasonable suspicion

and without warrant, break open doors ; and he has this peace ofs-

additional protection, that it is his duty, in the case r|asS)ie'
of a felony being committed, so to act.^ Certainly, if suspicion

he has reason to believe a felony or an affray is impend- doors with-

ing, he has a right to break into a house to prevent it.^ rant.

Whether, in cases of felony, he must first demand entrance, has

been doubted. It is always best, however, to take this precau-

tion ; and in misdemeanors it has been considered requisite,

4. What is " Suspicion."

§ 21. It should be kept in mind that a " bare suspicion " is to

be distinguished from what is called by Blackstone a ^.^
_ , .

•'
_

Private
"probable suspicion."^ To act officiously and intra- person re-

sively on " bare suspicion " implies recklessness if not stronger

malice ; and even a peace officer (a fortiori a private fOTinler-

individual) cannot shelter himself from the consequences *<*'8"'^8.

if he break into the house of a private person on such bare sus-

picion. Here, again, we strike at the reason of the distinction

between a peace officer and a private person in such respects.

There are degrees of suspicion which would justify a peace offij-

cer in thus interfering which would by no means justify a pri-

vate person. It is the duty of the former to ferret out crime j,

such duty is not assigned to the latter. What, therefore, in the

peace officer is a meritorious though distasteful service, in the

performance of which the law would save him harmless, may be

in the private person an officious impertinence, for which dam-
ages in a civil action will be awarded.

5. Search-warrants ; their Issue and Effect.

§ 22. Search-warrants maybe granted by justices of the peace

on oath made before them that certain goods feloni- Search-

ously acquired are probably in the defendant's posses- may be is-

sion, or that certain articles, necessary to the course of oath.*"^

1 1 Hale P. C. 583. arrest. Com. v. McGahey, 11 Gray,
"^ So, also, he may break doors to 194.

arrest a person who has escaped from ' See supra, § 8.

2 17



§ 25.] PLEADING AND PRACTICE. [CHAP. I.

public justice, are secreted in such a way as to make such

a procedure essential to. obtain them.^ When legal in form,

such -warrant is a justification to the officer using it, though it

was granted on evidence that subsequently appeared inadequate,

and though there were other latent defects in its concoction.

But a prosecutor who maliciously and without probable cause

resorts to such instruments is liable for damages in an action of

malicious prosecution.^ And a warrant must accurately specify

the building to be searched.^

§ 23. Houses of third persons may be broken into, after the

Houses of usual demand, to secure the offender, or his alleged

sons inay spoils ; though the probable cause necessary to justify
be broken guclj an invasion of private rights should be of a higher
offender degree than that which is sufficient to iustifv a break-
or stolen j ./

goods. ing into the offender's own house. After indictment

found, however, the defendant may be pursued and seized wher-
ever he takes refuge ; no house being a sanctuary to him.*

§ 24. In executing search-warrants, it is proper, before break-

ing open boxes or trunks, to demand the keys. Not
to be first until these have been refused is it lawful to force a

lock.^ But the right to such a preliminary demand, on
the part of the owner or custodian, is considered as waived, when
there is no person left in charge on whom the demand could be
made.^

§ 25. The warrant must be strictly followed. If it authorizes

Warrant the searching of a specified building, no other building

Xictly* can be searched under such warrant.'^ So, when the
followed, officer is directed to seize a particular article, he can
under the warrant seize no other article, without being exposed

1 See Elsee «. Smith, 1 D. &R. 97; * 2 Hale P. C. 117; 5 Co. 91; 4
2 Chit. 304. . Inst. 131; 2 Hawk. P. C. c. 14, § 3.

2 2 Hale P. C. 151. « 2 Hale P. C. 157; and see Entick
8 Com. V. Intox. Liquors, 109 Mass. v. Carrington, 19 St. Tr. 1067.

371-373; Ibid. 118 Mass. 145; Fla- ^ Androscoggin v. Richard, 41 Me.
herty v. Longley, 62 Me. 420; State 234.

». Whiskey, 54 N. H. 164. See Santo 'State v. Spencer, 38 Me. 30;
V. State, 2 Iowa, 165. Jones v. Fletcher, 41 Me. 254; Mc-

To open letters, a warrant in the Glinchy v. Barrows, 41 Me. 74; State
nature of a search-warrant is required, w. Thompson, 44 Iowa, 399; Reed v.

Jackson, ex parte, 96 U. S. 727. Rice, 2 J. J. Mar. 44. See Dwinnels

18
V. Boynton, 3 Allen, 310.
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to an action of trespass, unless such other article appear neces-

sary to substantiate the proof of the felony.^

The practice as to searching the person in this respect will be

hereafter specifically discussed.^

6. Qonstitutionality of Search-warrants.

§ 26. Search-warrants, by the constitutions and bills of rights

of the several States of the American Union, are „
Search-

strictly limited, it being generally provided that they warrant

cannot issue except upon oath setting forth probable Constitu-

cause ; and in some instances it being required that ^™'

they should specify the place, person, or things to be searched.

But this is in substance what is required at common law.^

7. Illegality of Arrest as ground for Release.

§ 27. Suppose a party, charged with crime, is brought before

the court by an illegal arrest ? If the court is one hav- rj^^f. a„f.g^

ing the jurisdiction of justices of the peace, its duty yas illegal

will be to commit the offender, on due proof of guilt on vant on

/.i-iiT I.
qoestions

his part, irrespective oi the question or the illegality of of habeas

the arrest. And an indictment on its face valid will whencrime

be sufficient proof of such guilt.* But while a defend- " ^^o"^"-

1 Crosier v. Cundy, 9 D. & R. 224;

6 B. & C. 232.

2 Infra, § 60.

3 See State v. Spencer, 38 Me. 30
Allen V. Colby, 47 N. H. 544; Com. v.

Dana, 2 Met. (Mass.) 329 ; Dwinnels
V. Boynton, 3 Allen, 310; Com. v.

Cert. Intox. Liquors, 6 Allen, 596;

Ibid. 13 Allen, 52; Downing v. Por-

ter, 8 Gray, 539 ; Robinson v. Rich-

ardson, 13 Gray, 454; Grumon v.

Raymond, 1 Conn. 40 ; Santo v. State,

2 Iowa, 165.

* The authorities on this point are

thus lucidly exhibited by Nixon, J.,

in Noyes, in re, U. S. Dist. Ct. N. J.

1878, 17 Alb. L. J. 407: —
" The earliest cases in England, to

which the attention of the court has

heen called, are R. v. Marks, 3 East,

157, before the King's Bench in 1802,

and ex parte Kraus, 1 B. & C. 258,
in the same court in 1823, in both of

which it was held that when a party
was liable to be detained on a crimi-

nal charge, the court would not in-

quire on habeas corpus into the manner
in which the capture had been effected.

" The case of Susannah Scott, 9

B. & C. 446, before the King's Bench
in 1829, -was thus: A rule nisi had
been obtained for a habeas corpus to

bring the body of the prisoner in the

custody of the marshal, in order that

she might be discharged on the ground
that she had been improperly appre-
hended in a foreign country.

"It appeared on the return that
an indictment for perjury had been
found against her in London ; that a

19
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ant, thus illegally arrested, will not be discharged on habeas cor-

pus, yet he will be relieved from arrest in civil suits instituted

by parties who were concerned in the illegal arrest.^

V. FUGITIVES.

1. As between the several United States.

§ 28. By the second section of the fourth article of the Con-
Under fed- stitution of the United States, " a person charged in
eral Con- . iin
stitution any State with treason, felony, or other crime, who snail

fugitives flee from justice, and be found in another State, shall,

warrant for her arrest to appear and
plead had been granted; that the po-

lice officer having the warrant went
beyond his jurisdiction, and followed

her to Brussels and then arrested her,

conveyed her to Ostend against her

will, and thence back to England.

Chief Justice Tenterden, on discharg-

ing the rule, said :
' The question is

this, whether if a person charged with

a crime is found in his country it is

the duty of the court to take care that

such a party shall be answerable to

justice, or whether we have to con-

sider the circumstances under which
she was brought here.' I thought, and
still continue to think, that we cannot

inquire into them.
" The courts of South Carolina in

the same year were considering the

same question, as appears in the case

of The State v. Smith, reported in 1

Bailey, 283.

" In the case of The State v. Brew-
ster, 7 Vt. 118, before the Supreme
Court of Vermont, in 1835, an at-

tempt had been made in the court be-

low to have the proceedings in an in-

dictment against the defendant dis-

missed, on the ground that he was
forcibly and against his will, and with-

out the assent of the authorities of

Canada, brought from that province.

The court held that the matter set up
could not avail the prisoner.

20

" Dow's case, reported in 18 Penn.

St. 37, is in many of its features quite

similar to the one under considera-

tion, but the illegality of the capture

could not be set up by the fugitive."

See, to same effect, U. S. o. Law-
rence, 13 Blatch. 306, Blatchford, J.

People V. Kowe, 4 Parker C. R. 253.

In Dow's case, 18 Penn. St. 37 (S.

C, 1 Phila. 234), it was held that a

defendant, in prison on charge of for-

gery, was not entitled to discharge

because he had been arrested in Mich-
igan, without warrant, and was brought

from thence forcibly to Pennsylvania.
" The prisoner," said Gibson, C. J.,

"in Brewster's case, 7 Vt. 121, in-

sisted that he had been kidnapped
abroad, but he was held to answer.

That case has not been overruled or

doubted. And the English courts

hold the same doctrine. It was en-

forced in Scott's case, 9 B. & C. 446;
and in Marks' case, 3 East, 157, as

well as in Kraus* case 1 B. & C. 258,

the broad principle was established

that want of authority for the prison-

er's arrest cannot protect him from
prosecution."

1 Wells V. Gurney, 8 B. & C. 769;
Adriance v. Lagrave, 59 N. Y. 110;
Fry u. Oatley, 6 Wis. 42. But see

Wanzer v. Bright, 52 111. 35; and
other cases cited Townsend v. Smith,
S. Ct. Wis. 1879 ; 21 Alb. L. J. 43.
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on demand of the executive authoritv of the State maybe
' arrested

from which he fled, be delivered up, and be removed when flee-

to the State having jurisdiction." State to

By the Act of February 12, 1793, § l,i » When- ^'*''-

ever the executive authority of any State in the Union, or of

either of the territories northwest or south of the river Ohio,
shall demand any person as a fugitive from justice of the execu-

tive authority of any such State or territory to which such person

shall have fled, and shall moreover produce the copy of an indict-

ment found or an affidavit made before a magistrate of any State

or territory as aforesaid, charging the person so demanded with
having committed treason, felony, or other crime, certified as au-

thentic by the governor or chief magistrate of the State or ter-

ritory from which the person so charged fled, it. shall be the duty

of the executive authority of the State or territory to which such

person shall have fled, to cause him or her to be arrested and se-

cured, and notice of the arrest to be given to the executive au-

thority making such demand, or to the agent of such authority

appointed to receive the fugitive, and to cause the fugitive to be
delivered to such agent when he shall appear ; but if no such

agent shall appear within six months from the time of the arrest,

the prisoner may be discharged. And all costs or expenses

incurred in the apprehending, securing, and transmitting such

fugitive to the State or territory making such demand, shall be

paid by such State or territory.

" Sec. 2. Any agent appointed as aforesaid, who shall re-

ceive the fugitive into his custody, shall be empowered to trans-

port him or' her to the State or territory from which he or she

shall have fled. And if any person or persons shall by force set

at liberty, or rescue the fugitive from such agent, while trans-

porting as aforesaid the person or persons so oiiending, shall, on

conviction, be fined not exceeding five hundred dollars, and be

imprisoned not exceeding one year."^

1 U. S. Rev. Stat. § 5278. plew. Brady, 56 N. Y. 184; Hibler
2 The history of this statute will be v. State, 43 Tex. 197; Cubreth, ex

found in Spear on Extradition, 226 parte, 49 Cal. 436; White, ex parte,

et seq.; Rorer on Inter. State Law, 49 Cal. 442; Rosenblat, ex parte, 51

218; and in an article in 13 Ameri- Cal. 285.

can Law Rev. 181. See, generally, A requisition may be maintained for

Briscoe, in re, 51 How. Pr. 422; Peo-

21
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§ 29. In several States statutes have been passed authorizing

Arrest ma *^® arrest of fugitives in advance of the reception of a

be had in requisition. In other States the practice is to sustain,

tion of req- on grounds of comity, such arrests, although tnere be

no local enabling statute.^

But in either case, where, instead of an indictment, an affida-

vit is taken as the basis of application, in proceedings in antici-

pation of demand, it must be as explicit and full as vFould jus-

tify a magistrate in issuing a warrant of arrest. It must specify

the crime, aver its commission in the requiring State, and state

that the party required is a fugitive.^

In any view, there can be no technical surrender without a

formal requisition.^

an offence in the District of Columbia.

Buelljinre, 3 Dill. 116.

The rulings in cases of internation-

al extradition are not necessarily in

point. " The supposed analogy be-

tween a surrender under a treaty pro-

viding for extradition, and the surren-

der here in question, has been ear-

nestly pressed upon our attention.

There, the act is done by the author-

ities of the nation —in behalf of the

nation —pursuant to a national obli-

gation. That obligation rests alike

upon the people of all the States.

A national exigency might require

prompt afBrmative action. In making
the order of surrender, all the States,

through their constituted agent, the

general government, are represented

and concur, and it may well be said to

be the act of each and all of them.

Not so here." Swayne, J., Taylor v.

Taintor, 16 Wall. 36'6.

1 Hurd Hab. Corp. § 636 ; Ross, ex
parte, 2 Bond, 252; People u. Schenck,
2 Johns. R. 470; Heyward, in re, 1

Sandf. (N. Y.) 701; Leland, in re, 7

Abb. Pr. (N. S.) 64; Fetter, in re, 8

Zabr. 311; Com. v. Deacon, 10 S. &
R. 125; State v. Buzine, 4 Harring.
572; State v. Howell, R. M. Charlt.

120; Rosenblat, ex parte, 51 Cal. 285.

22

See contra. People v. "Wright, 2

Caines, 213. That such statutes are

constitutional see Smith, ex parte, 3

McLean, 121; Com. v. Tracy, 5 Met.

536; Com. v. Hall, 75 Mass. 262.

2 See Smith, ex parte, 3 McLean,
121; People v. Brady, 56 N. Y. 184;

Solomon's case, 1 Abb. Prac. (N. S.)

347; Rutter's case, 7 Ibid. 67; Hey-
ward, in re, 1 Sandf. (N. Y.) 701;

Fetter's case, 3 Zabr. 311; Degant v.

Michael, 2 Carter, 396; Pfitzer's case,

28 Ind. 450; Romaine, in re, 28 Cal.

585 ; White, ex parte, 49 Cal. 442.

' Botts V. Williams, 17 B. Monr.
687. The practice, however, of per-

mitting extra-territorial arrests, and
even of captures and removals, has

been permitted in several States.

" It was formerly the practice," says

Gibson, C. J. (Dow's case, 18 Penn.
St. 37), "of the executive of this

State to act in the matter by the in-

strumentality of the judiciary; and
though I have issued many warrants,

none of them has been ever followed

by an arrest. The consequence of the

inefficiency of the constitutional pro-

vision has been, that extra-territorial

arrests have been winked at in every
State; but an arrest at sufferance

would be useless if its illegality could
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§ 30. It is sufficient, to sustain a requisition, that the offence

is one that is indictable in the State in which it was
suffioient

alleged to have been committed, and from which the '/ offence
^ 'IS penal in

requisition proceeds. Nor is it necessary that it should demanding

be an offence at common law. It is sufficient if it be
such by statute. The constitutional proyision includes every of-

fence punishable in the State making the requisition.^

§ 31. It has been argued that unless the party demanded was
in the demanding State at the time of the commission Requisi-

of the offence no requisition would lie. If this rule o°iy'f^r

rests on the ground that the place of the commission of fugitives.

a crime is the place where the offender was at the time, it cannot

be sustained. Many crimes, as we have elsewhere seen, may be

committed by a person at the time in another State ; and such

person may be made responsible in the State of commission .^

But the rule may be placed on another ground, which is unas-

sailable. The Constitution provides only for the extradition

of persons who " flee " from justice. None can be, therefore,

demanded who have not " fled " from or left the demanding
State " in flight." ^ It is not necessary, indeed, that the " flight

should have been after indictment found. It is enough if the

party left after the commission of the crime.* That he was at

the time domiciled in the asylum State is no defence.^ But the

be set up by the culprit." See supra, see Governor Seward's Opinion, ii.

§ 27. Seward's Works, 452. With the lat-

1 Kentucky v. Dennison, 24 How. ter opinion coincides the action of

66; Taylor v. Taintor, 16 Wall. 366; Governor Dennison in Lago's case,

Opinion of Judges in Maine, 24 Am. 18 Alb. L. J. 149; Spear on Extrad.

Jurist, 233; 18 Alb. L. J. 156; Com. 234.

V. Green, 17 Mass. 515; Brown's 2 whart. Crim. Law, 8th ed. § 278.

case, 112 Mass. 409; Davis's case, * Jackson's case, 12 Am. L. Rev.

122 Mass. 324; Clark's case, 9 Wend. 602; Greenough, in re, 31 Vt. 279;

212; People u. Brady, 56 N. Y. 182; Adams, in re, 7 N. Y. Law Rep. 386
;

Fetter's case, 3 Zabr. 311 ; Voorhees' Voorhees, in re, 3 Vroom, 141 ; Wilcox

case, 3 Vroom, 141; Wilcox v. Nolze, v. Nolze, 34 Oh. St. 520; Jones v. Leo-

34 Oh. St. 520; Morton v. Skinner, nard, Sup. Ct. Iowa, 1878; Hughes,

48 Ind. 123; Hughes, in re, Phill. N. in re, Phill. N. C. 57. To this effect

C. (L.) 57; Johnston v. Riley, 13 Ga. is a Pennsylvania statute of 1878.

97; Opinions of Governor MifBin and * U. S. v. O'Brian, 3 Dill. 381.

Atty. Gen. Randolph, 20 State Papers See remarks of Withey, J., quoted 13

U. S. 39; 13 Am. Law Rev. 192. Am. Law Rev. 205.

As denying the position in the text, ^ Kingsbury's case, 106 Mass. 223.
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law is that he must have " fled," or left, to avoid a criminal

charge. It is not enough if he was called away by public duty

e. g. attendance on Congress.^

§ 32. We have elsewhere seen that it is a question of grave

Federal moment, whether the federal legislature can impose

no"comp°i "P*^"^ ®*'^*® magistrates any duties not assigned to them
governor by ^j^g Constitution.^ It may be well argued that
tosurren- '

.

der. if one duty, not specified by the Constitution, be so

imposed, another may be added, until at last the state execu-

tives become the subordinates of the federal legislature, their

time controlled by it, and their office absorbed. This, however,

would break down the line between federal and state sover-

eignty ; and for this as well as for other reasons, it has been held

by the Supreme Court of the United ^States, that a mandamus
cannot be granted to compel a state governor to execute a requi-

sition. The duty is imposed not by the Constitution, but by act

of Congress, and Congress has no power to impose upon a State

a duty which is not imposed by the Constitution.^ In most

States, however, the difficulty is obviated by statutes making the

performance of the duty obligatory on the executive ; * in other

States it is accepted as one of those discretionary courtesies that

it is usual for one sovereign to render to another. Were this

not the uniform practice, it would be the duty of Congress, as it

is indubitably within its power, to provide a distinctively federal

agency for the effectuating of the constitutional provision.^

§ 33. It has been said that the executive of the asylum State

No oh ec- is not bound to deliver a person amenable to the penal

tugitivfis law of such State.6 But the better opinion is that the
amenable mere fact that the offender is so amenable fno pro-
to asylum v tr

State. ceedings against him having been commenced) is no
bar to a requisition .'' On the other hand, if a prosecution has

1 Patterson's case, cited 18 Alb. L. ^ For an analysis of these statutes

J. 190. see 13 Am. L. R. 235 et seq.

" Whart. Crim. Law, 8th ed. § 265. ^ Kentucky v. Dennison, 24 How.
' Kentucky v. Dennison, 24 How. 66.

66. See Taylor v. Taintor, 16 Wall. ^ Briscoe, in re, 51 How. Pr. 422
;

366; People v. Brady, 56 N. Y. 182; State v. Allen, 2 Humph, 258. See
Voorhees, in re, 3 Vroom, 146

;
Taylor v. Taintor, 16 Wall. 366.

Hughes, in re, Phill. N. C. 57; John- ' Work v. Corrington, 34 Oh. St.

stent). Riley, 13 Ga. 97. 64; Ex parte Sheldon, 34 Oh. St.
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already commenced in the asylum State, then this State has ju-

risdiction of the person of the fugitive for this particular pur-

pose, and the proceedings should go on until their judicial deter-

mination.^ If the offence is the same as that for which the requi-

sition has issued, then the first State commencing proceedings,

if both have jurisdiction, has precedence.^

§ 34. Wehave already had occasion to observe that there is

nothing in the Constitution of the United States to re- Governor

quire a governor of a State to issue his warrant for the s*at?'oa'a-

arrest of a fugitive ; and that if he does so, it is either in ""ach^^e -

obedience to local law, or in the exercise of a discretion uisition.

which the courts cannot compel. It is otherwise, however, when
the governor accepts the office proposed to him by the statute,

for in this case he is bound to execute the commission he under-

takes. It is, indeed, a prerequisite to his action, that it should

be proved to his satisfaction that the person against whomhe is

asked to issue a warrant is the same as the one charged in the

requisition, and that such person is a fugitive from the demand-
ing State. But beyond this he cannot go. If the requisition is

duly backed by indictment or affidavit, a certified copy of which is

attached, he has no right to inquire whether the person demanded
was guilty of the offence charged,^ or whether the object of the

requisition was other than it apparently seemed. The only cases

in which the requisition can be assailed are those in which judg-

ments of sister States, under an analogous provision of the Con-
stitution, can be assailed. It may be shown that the requisition

fails from want of jurisdiction,* or was fraudulently obtained,

and hence void. But when once its existence and validity as a

requisition is settled, its averments cannot be disputed. A req-

uisition can no more be impeached on the ground that improper

collateral motives cooperated in obtaining it, than can a judg-

ment of a sister State be impeached on the same grounds. If

there was jurisdiction ; if the governor in the one case, or the

819. See Briscoe, in re, 51 How. Pr. Zab. 634 ; State v. Allen, 2 Humph.
422 ; Compton v. Wilder, 7 Am. Law 258. See 13 Am. Law Rev. 227.

Eecord, 212. 2 ggg Whart. Crim. Law, 8th ed.

1 Taylor v. Taintor, 16 Wall. 366; 293.

36 Conn. 242 ; Briscoe, in re, 51 How. ' Infra, § 35 ; Clark, in re, 9 Wend.
(N. Y.) Pr. 422; Troutman's case, 4 212.

« Supra, § 31.
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judgment court in the other, "were not fraudulently imposed upon,

then the averments of the record in either case cannot be as-

sailed in the State in which execution is sought.^

1 "The executive has no general

power to issue warrants of arrest, and
when he proceeds to do so in these

cases, his whole authority comes from
the Constitution and the act of Con-
gress, and he must keep within it."

Judge Cooley, in Princeton Rev., Jan.

1879, p. 165.

It may be added that if he accepts

the commission he must hold to it.

He cannot accept it, and then, on the

ground that he is the executive of a

sovereign State (he undertaking at

the time to act as a federal commis-
sioner), dispute its facts.

In opposition to the text may be no-

ticed Kimpton's case, Aug. 1878 (18

Alb.L. J. 298; Spear on Ex. 329),

in which the governor of Massachu-
setts, on the advice of the attorney

general, held that he was justified in

refusing a warrant on the grounds that

the prosecution had been long de-

layed, and that an offer had been

made to the defendant to enter a nolle

prosequi in case he would turn state's

evidence. It was not disputed that

the defendant had fled the State of

South Carolina, from which the requi-

sition came, or that the indictment was
for a crime indictable in South Caro-

lina. This decision practically nulli-

fies the constitutional and statutory

provision under which the governor

of Massachusetts undertook to act.

He might have said (supposing there

was no Massachusetts statute in the

way), " I will not undertake to exer-

cise an oflice not imposed on me."
But undertaking to execute the office,

he was bound to execute it in obedi-

ence to the law he undertook to carry
out. He could no more inquire into

the motives of the governor of South
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Carolina than could a state court,

when acting on a judgment of a sister

State, under the parallel constitutional

provision as to judgments of other

States, hold that it was entitled to in-

quire what were the motives of the

plaintiff in the judgment, or of the

court by whom the decision was made.

As concurring in this conclusion, see

reasoning of Ch. J. Cooley, in Prince-

ton Kev. for Jan. 1879 ; Cooley's

Const. Lim. 16, n. 1 ; Walker's Am.
Law, § 64 ; and article in 1 3 Am. Law
Kev. 181 ; Kentucky u. Dennison, 24

How. 66 ; Compton v. Wilder (Sup.

Ct. Cin.), 7 Am. Law Record, 212;

Johnston v. Riley, 13 Ga. 97; Ro-
maine, in re, 23 Cal. 585.

The question in the text, it should

be remembered, is very different from

that which arises when it is attempt-

ed to use extradition process to en-

force the collection of a debt. No
doubt the courts will refuse their aid

to such a perversion of justice, when
the attempt is made to enforce such

debt. See supra, § 27. Rorer on

Inter-State Law, 222. But such col-

lateral motive, extortionate as it may
be, is no more a bar to extradition

process than it would be a bar to or-

dinary proceedings of arrest for a

crime.

It should be added that the position

in the text is in no respect inconsist-

ent with the position that a governor

may revoke his warrant after it has

been issued. This he may undoubt-
edly do, for the reason that he is at

liberty to decline to accept the agency
in this respect that the federal gov-

ernment tenders him. See Wyeth v.

Richardson, 10 Gray, 240; Work v.

Corrington, 34 Oh. St. 319. But if
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§ 35. To examine the grounds of imprisonment in this, as well

as in other cases of arrest, a writ of habeas corpus may ^^i^as

be obtained. The points which may be thus raised are "("P"*
* '^ cannot go

as follows :
— behind

Arrest prior to requisition. If there be a local stat-

ute authorizing this, and if proper ground be laid, the prisoner

will be remanded, and the same course will be taken when
the arrest, under the local practice, is sustainable on grounds of

comity.^

Defects in warrant. The first point is, is there a warrant on

which the court can act ? To the legality of the warrant there

are the following prerequisites :
—

(1.) The prisoner must have been a fugitive.'^ If not, the

governor had no jurisdiction, and on proof that the prisoner was
not a " fugitive," and had not been in the State from which the

requisition issues, there must be a discharge.^

(2.) The identity of the prisoner as the party charged must
appear.*

(3.) The warrant must be based on an indictment or affidavit,

which is essential to the validity of the requisition.^ But behind
indictment and affidavit the court will not go, nor can their aver-

ments be contradicted by parol.^ And the warrant of the gov-

he undertakes the agency he must ex- Daniel, 6 Penn. L. J. 417, 4 Clark, 49;

ecute it according to the terms of the State v. Buzine, 4 Harring. 572; State

mandate. v. Sehlemm, Ibid. 577 ; Norris v. State,

1 Supra, § 29. 25 Oh. St. 217 ; Work v. Corrington,
2 Supra, § 31. 34 Oh. St. 64, 319. See Bull, in re,

8 Wilcox V. Nolze, 34 Oh. St. 520; Cent. L. J. for 1877, p. 255; 4 South.

Jones w. Leonard, Sup. Ct. Iowa, 1878; L. Rev. N. S. 676, 702 ;
Sedg. Const.

18 Alb. L. J. 271. Law, 395; Hurd on Hab. Corp. §§
Parol

. evidence is admissible to 327-38, 606 ; Cooley's Const. Lim,
show where crime was committed. 16.

Wilcox V. Nolze, supra. The certificate of the demanding
^ In Butler, ex parte, Luzerne Co. governor, that a copy of a complaint,

C. P., it was held that the Pennsyl- made before a justice, is authentic,

vania statute authorizing examination sufficiently authenticates the capacity

for identification was not unconstitu- of the justice to receive the com-
tional. 18 Alb. L. J. 369. plaint. Kingsbury's case, 106 Mass.

5 People V. Brady. 56 N. Y. 182. 223; Donaghey, ex parte, 2 Pitts. L.
"Kingsbury's case, 106 Mass. 223; J. 166. See Manchester, in re, 5

Davis's case, 122 Mass. 324; Clark, Cal. 237.

in re, 9 Wend. 212 ; People v. Pink- A fortiori when a warrant of sur-

erton, N. Y. Ct. Ap. 1879; Com. v. render is issued by the governor of the
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ernor " is primd facie evidence, at least, that all necessary legal

prerequisites have been complied with, and, if previous proceed-

ings appear to be regular, is conclusive evidence of the right to

remove the prisoner to the State from which he fled." ^

Whether the federal courts can discharge in such cases on

habeas corpus is elsewhere discussed.^

§ 35 a. It has been held that bail cannot be taken in extradi-

Bailnotto tion process, even when the state Constitution provides

that all prisoners shall be bailable by sufficient sureties.^
be taken.

asylum State, upon an indictment
found in the demanding State, the

courts of the asylum State will not,

on habeas corpus, inquire into formal
defects of the indictment. Davis's
case, 122 Mass. 324.

It has been held enough if the war-
rant recite the affidavit or indictment.

It is not necessary that a copy of the

affidavit or indictment should be an-
nexed. Robinson v. Flanders, 29 Ind.

10; aff. Nichols v. Cornelius, 7 Ind.

611.

1 Davis's case, 122 Mass. 324.

2 Whart. Crim. Law, 8th ed. 288.

» Erwin, ex parte, S. C. Tex. 1879;
21 Alb. L. J. 87.

" If an appeal," said Clark, J., " by
a party arrested on a warrant of ex-

tradition is within the purview of the

statute, the law makes no such excep-

tion in his favor as to authorize him
to go at large pending the action of

this court, and in a situation to defy

its mandate and to treat its judgment
with contempt. The analogies of the

law cannot be appealed to in aid of an
order allowing bail. The charge be-

ing a felony, if a resort to analogy was
permissible, and the judge was author-

ized to consider his order remanding
the applicant as in the nature of a
conviction, to follow a just analogy, he
should have been committed, pending
his appeal. Nor can that provision in

our bill of rights, which provides that
' aU prisoners shall be bailable by suf-
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ficient sureties,' be invoked, because,

as said by the Supreme Court, by the

terms ' all prisoners,' it was not meant
to require all prisoners, under all cir-

cumstances, to be bailed, but it must

refer to a class of prisoners each and
all of whom shall be bailed, except as

therein provided. Ex parte Ezell, 40

Texas, 451. This provision in our

organic law must be construed with

and be controlled by that provision in

the Constitution of the United States,

which is the supreme law of the land,

that ' a person charged in any State

with treason, felony, or other crime,

who shall flee from justice and be

found in another State, shall, on de-

mand of the executive authority of the

State from which he fled, be delivered

up to be removed to the State having

jurisdiction of the crime.' Const. U.
S. art. 4, § 2. If upon arrest under a

warrant of extradition bail is allow-

able, the federal Constitution is set at

naught, and delivery in the State hav-

ing jurisdiction of the ofience would
have its price regulated generally by
the amount of the bail bond, where
one could be given at all; and a funda-

mental provision, which was intended

to apply to all classes of citizens,

would be restricted to the poor and
unfortunate who were not able to

furnish bail. Such cannot be the

proper construction of the two Con-
stitutions."
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§ 36. Wehave just seen that a court, on habeas corpus, will not

inquire as to formal defects of the indictment on which
^^^^^

the requisition is based. ^ It is otherwise when the in- or affidavit

dictment or affidavit fails to set forth a crime in the forth a

demanding State,^ though the fact that an indictment
™™^-

is found is sufficient primd facie proof that the offence was in-

dictable in such State.^

§ 37. It will be noticed* that in cases where a fugitive is ar-

rested on a demand from a foreign State, he can only, Fugitive

according to the better view, be tried for the offence for ™?-^
f^,

which the demand has been made. It is otherwise
"egu^J^o^

under the clause of the federal Constitution now before ofience.

us. The Constitution in this respect is supreme over the whole

country, and hence when a fugitive is transferred from State to

State under its provisions, he is open in the second State to any
prosecutions that may be brought against him in such State.^

And it has been held that he may be arrested and delivered on a

requisition from another State.^

§ 37 a. Officers executing extradition process under the Con
stitution of the United States are officers of the United Officers ex-

ecuting
States, and will be released by the federal courts on such proc-

habeas corpus if they are unduly interfered with by 160164*5/

process from state courts.'^ Nor is the officer liable to court*.

1 Davis's case, 122 Mass. 324; Bris- May, 1878, 17 Alb. L. J. 407. Su-
coe's case, 57 How. (N. Y.) Pr. 422. pra, § 27; Hamv. State, 4 Tex. App.

2 Smith, ex parte, 3 McLean, 121 645. See also State v. Brewster, 7

People V. Brady, 56 N. Y. 182 ; Peo- Vt. 118; Dow's case, 18 Penn. St. 37,

pie V. Brady, 1 Abb. Pr. (N. S.) 347; cited supra, § 27. Compare, however,
Eutter's case, 7 Ibid. 67; Heyward, in contra, remarks of Judge Cooley,

re, 1 Sandf. (N. Y.) 701; Fetter's case, Princeton Rev. 1879, p. 176.

3 Zabr. 311; Degant v. Michael, 2 « Sydam i;. Senott, 20 Alb. L. J.

Carter, 396 ; Pfitzer's case, 28 Ind. 230. In this case Judge McAllister's

450 ; Komaine, in re, 23 Cal. 585
;

ruling was afterwards approved by
White, ex parte, 49 Cal. 442. Judge Drummond. Chic. Leg. News,

° Opinion of Maine Judges, 24 Am. Dec. 13, 1879. Contra, Daniel's case,

Jur. 233 ; 18 Alb. L. J. 150; Brown's cited 1 Brightly's Fed. Dig. 294.

case, 112 Mass. 409; Davis's case, 122 ^ Bull, in re, 4 Centr. L. J. 1877,
Mass. 324; Morton v. Skinner, 48 Ind. 255. See Prigg v. Com. 16 Pet. 608;
123; White, ex parte, 49 Cal. 434. Clark, in re, 9 Wend. 212; People v.

* Infra, § 49. Pinkerton, N. Y. Ct. App. 1879.
« Noyes, in re, U. S. Dist. Ct. N. J.
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an action of false imprisonment, unless in cases of undue delay

or violence.

§ 37 h. Under the Act of Congress of September 24, 1789, it

For federal is made the duty of judges, when offences against the

vrarrants
United States are charged, to issue, under certain con-

may be is- (Jitions, warrants for the arrest and transmission of
sued in all

districts. the offender to the place of the commission of the of-

fence.^

§ 37 c. A State is not authorized, under the Constitution of the

state has United States, to deliver fugitives to a foreign sovereign.
no power . .

"=
. .

°
- . . .

of interna- The exclusive cognizance of international extradition is

tradition, given to the government of the United States.^

2. As between the Federal Qovernment and Foreign States.

§ 38. Extradition, as a general rule, as between foreign States,

Limited to is limited to cases provided for by treaty ; * nor, as will
treaty. hereafter be seen, when there is a treaty, will a requi-

sition be sustained for an offence which the treaty does not in-

clude.® It has, however, been held by eminent jurists that, in-

dependently of the cases provided for by treaty, it is by the law
of nations within the discretion of the executive to surrender a
fugitive from another land when there is reasonable proof show-

ing such fugitive to be guilty of any offence regarded jure gen-

tium as a gross crime.^ This jurisdiction was assumed by the

President of the United States, in 1864, though without the op-

portunity of judicial revision.^ But the weight of authority is

against such a course.^

1 Pettus V. State, 42 Ga. 358. ' People v. Curtis, 50 N. Y. 321
;

^ See 2 Burr's Trial, 483 ; U. S. v. and see Holmes «. Jennison, 14 Pet.

Hamilton, 3 Dall. 1 7 ; Rhodes, ex 540 ; Read v. Bertrand, 4 Wash. C. C
parte, 2 Wh. Cr. Cas. 550. In a case 556.

determined in 1873 (Dana's case, 7 * Whart. Confl. of L. § 941, and
Ben. 1), Judge Blatchford declined to authorities there cited. In the same
issue in New York a warrant, under work the treaties are given,

the Act of September 24, 1789, for ^ Infra, § 47.

the arrest of Mr. Dana, editor of the ^ Washburn, in re, 4 Johns. Ch. R.
Sun, to answer an information filed in 106 ; British Privateers, 1 Wood. &
the Police Court of Washington, that M. 66.

court being authorized by act of Con- ' Arguelles' case, Whart. Confl. of

gress to try without juries, which act Ll 941.

the court held unconstitutional. ^ gge Clarke's Extradition, 2d ed.;
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§ 39. Even supposing that extradition is to be granted, irre-

spective of treaty, it only lies for offences jure gen- Offence

tium, and which are therefore punishable alike in the one rec-

country granting the arrest and that making the req- afyium ^

uisition.^ The extradition treaties executed by the ^'*'®-

United States contain generally the provision that the surrender

" shall only be done upon such evidence of criminality as, ac-

cording to the laws of the place where the fugitive or person so

charged shall be found, would justify his apprehension and com-
mitment for trial, if the crime or offence had been there com-

mitted." 2 Under this provision it has been held tliat it is sufiB.-

cient if the offence charged be a crime in the asylum State at the

Spear on Extradition, 1 et seq.; Let-

ters from Mr. Lawrence in 15 Alb.

L. J. 44; 16 Alb. L. J. 365; 19 Alb.

L. J. 329; Article by Mr. Lawrence
in Revue de Droit Inter, x. 285. In

Stupp's case, in 1873, the U. S. re-

fused to surrender to Belgium on the
ground of want of treaty stipulation.

Infra, § 46. As coinciding with this

conclusion see U. S. v. Davis, 2 Sumn.
482; Dos Santo's case, 2 Brock. 493

;

Adrian v. Lagrave, 59 N. Y. 110;
State V. Hawes, 13 Bush, 697; 14 Cox
C. C. 135. By treaty between Swit-

zerland and Great Britain, extradi-

tion is provided between those coun-
tries. K. V. Wilson, L. K. 3 Q. B.
D. 42.

In England, by the third section of

the extradition act, a fugitive crim-

inal is not to be surrendered to a for-

eign State unless provision is made by
the law of that State, or by arrange-

ment that the fugitive criminal shall

not, until he has been restored or had
an opportunity of returning to the

Queen's dominions, be detained or

tried in that foreign State for any of-

fence committed prior to his surren-

der other than the extradition crime
proved by the facts on which the sur-

render is grounded. A clause em-
bodying this principle is contained in

the English extradition treaties con-

cluded since 1870 witli Germany, Bel-

gium, Austria, Italy, Denmark, Brazil,

Switzerland, Honduras, and Hayti.

The treaty of 1842 with the United
States contains no such restriction.

It was on the ground of the above

rule that the British government re-

fused, in 1876, to deliver Winslow.

For report of the Eoyal Commission

on Extradition, in 1878, reviewing

the position, see a comprehensive re-

view by Mr. Lawrence, 19 Alb. L. J.

329. For English practice see Ter-

raz's case, L. R. 4 Ex. D. 63 ; 14 Cox
C. C. 153.

Compare discussion in 11 Revue de

Droit Int. (1879) 88; Ducrocq, Theo-
rie de I'Extradition; Faustin Helie,

t. 1, § 964.

For notice of decision of Mexican
Supreme Court, sustaining extradition

from Mexico to the United States, see

18 Alb. L. J. 141.

1 Whart. Confl. of L. § 946. See
Bar, § 149; Berncr, p. 188. Sir R.
Phillimore speaks positively to this

effect. Int. Law, i. 413.

2 Whart. Confl. of L. § 942.
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time of its commission, thougli it was not so at the time of the

execution of the treaty.^

§ 40. An extradition treaty, it has been held, covers cases of

Treaties
Crimes committed before its adoption, so that under it

are retro- process may issue to arrest fugitives charged with such
spective.

.

crimes.^

§ 41. The sole object of extradition being to secure the due

Ext di-
^^^ effective administration of justice, a surrender cau-

tion refused not be rightfully made, apart from treaty obligation,

can bene to a State in which a fair trial cannot be had ; nor will

treaties in this respect be executed when the demand-

ing State proposes to subject the fugitive to an oppressive trial

not within the contemplation of the parties at the time of the

adoption of the treaty.^

A surrender will also be refused wben the effect is to expose

the fugitive to a barbarous punishment, or one revolting to a

civilized jurisprudence.* And the surrendering sovereign may
impose conditions as to the way in which the surrendered fugi-

tive may be tried.^

§ 42. Notwithstanding the authority of Grotius,^ there is a

And f r
general consent of modern jurists to the effect that be-

political tween independent sovereignties there should be no
oiEences.

, . , ,

extradition for political offences.^

It is important, however, to remember that there may be cases

nominally political, which, nevertheless, are essentially distin-

guishable from those in which the gist of the offence is opposi-

tion to government, and as to which extradition is to be refused.

1 Muller's case, 5 Phil. Kep. 289
;

407 ; Heflfter, § 63 ; Foelix, ii. No. 609;

10 Opin. Att'y Gen. 501. Mohl, p. 705 ; Marquardsen, p. 48
;

' Giacomo, alias Ciccariello, in re, Bar, § 150 ; Geyer, in HoltzendorfE's

12 Blatoh. G. 0. 391. Ency. Leipzig, 1870, p. 540; Kluit, p.

A contrary view is taken by Bar, 85, cited Whart. Confl. of L. § 948.

an eminent German jurist, in an ar- In the extradition treaties negotiated

tide in the B,evue de Droit Interna- by the United States political offences

tional for 1877. are either implicitly excluded, by non-
' Whart. Confl. of L. 947. specification among those for which
* Whart. Confl. of L. 947. See extradition will be granted, or are ex-

Dana's case, 7 Benedict, 1. cepted in express terms. Nor can an
^ Ibid. independent extraditionable offence
" II. c. 21, §§ 4-6. be used as a mask to cover a reserved
' Lawrence's Wheaton, 245, note; political prosecution. No government,

Woolsey, § 79 ; Lewis, p. 44 ; Phil. i. independent of treaty provisions,
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§ 43. " The delivering up by one State," says Mr. Wheaton,!
" of deserters from the military or naval service of And so for

another, also depends entirely upon mutual comity, or escaping

upon special compact between different nations ;
" but t™™

g™''"

so far as concerns the extension of such surrender to ^'"s-

any cases not provided for by convention, this may now be

viewed as too broad a statement of the law. With regard to the

extradition of the persons flying from threatened conscription, it

is now conceded that no surrender should be made by the State

of refuge.^ So far as concerns deserters, no doubt cartel con-

ventions for mutual extradition may, in some cases, be effec-

tive. But without such conventions, such surrenders are not now
made ; and under any circumstances there should be satisfactory

proof that the deserter to be surrendered was not led to enlist

by wrong means, and will not be subjected, on his return, to a

barbarous punishment. In the United States, conventions of

this kind are rare.^

§ 44. The practice in the United States and in England has

been not to refuse the extradition of a subject when But not

demanded by the sovereign of a foreign State, for a person de-

crime committed in such State.* It is otherwise in "gubfect^

Germany ; ^ and an exception to this effect exists in our °* ^^

treaties with Prussia and the North German States, state.

with Bavaria, with Baden, with Norway and Sweden, with Mex-
icoj and with Hayti. No such exception appears in the trea-

ties with Great Britain, France, Hawaiian Islands, Italy, Nica-

ragua, or with the Dominican Republic. The true rule is, that

should surrender a fugitive without a by the British government in 1877,

guarantee that he is to be tried only which concludes as follows :
—

for the offence specified in the de- "On the whole, the commission

mand. Infra, § 49. unanimously were of opinion that it

1 Lawrence's Wheaton, p, 237. is inexpedient that the State should

" Rotteck, in Staatslex. ii. p. 40; make any distinction in this respect

Mohl, die Volkerrechtliche Lehre vom between its own subjects and foreign-

Asyl., cited Whart. ConiS. of L. § 951. ers ; and stipulations to the contrary

' Dana's Wheaton, § 121, note 79. should be omitted from all treaties."

* See Eobbins's case, Wharton's St. Central Law Journal, 1878, 40; 19

Tr. 392 ; Bee, 266 ; Jour. Jur. 13. See Alb. L. J. 329.

Kingsbury's case, 106 Mass. 223. « j)ana's Wheaton, § 120, note;

This subject is discussed by the Lawrence's Wheaton, p. 237, note,

commission on extradition, appointed
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wherever, by the jurisprudence of a particular country, it is

capable of trying one of its subjects for an offence alleged to

have been committed by such subject abroad, the extradition in

such case should be refused ; the asylum State then having the

right of trying its own subject by its own laws. When, how-

ever, it does not assume jurisdiction of ^extra-territorial crimes

committed by its subjects, then extradition should be granted.

§ 45. Supposing that the State in which the defendant has

Where sought an asylum, has, with the prosecuting State, ad-

State'has miralty jurisdiction of the offence, as where the offence

there
'"'""^ ^^^ committed on the high seas, ought a surrender to

should be ^g made ? For several reasons, to pursue the argument
nosurren-

_ _
' r o

der. of the last section, it should not. In the first place,

by refusing to surrender, a needless circuity of process involving

great cost is arrested. In the second place, a defendant's per-

sonal rights would be needlessly imperilled by his forcible re-

moval to a foreign forum. And again, if a surrender could be
made in one case of admiralty jurisdiction, it could be made in

another ; and if the rule be admitted at all, there would be few
admiralty prosecutions that might not, at executive discretion,

be removed to a foreign land under a foreign law. Even, there-

fore, should a surrender of such a party, in a case of admii-alty

jurisdiction, be granted, a court under the English common law,

on a writ of habeas corpus, would direct his discharge.-'

§ 46. A cognate question arises when the offence was com-

„ ^. ^ , mitted by a subject of the demanding State in the ter-
Conflictof . c • ^ ^
opinion as ritory of an independent foreign State. The only ad-

a foreign missible interpretation, it has been argued, of the term

ciSraT" " jurisdiction," is to treat it as convertible with coun-

whJ^has *'^y' ^° ^^ *° make it necessary for the offence, in order
committed to sustain a requisition, to have been committed within

1 As sustaining this view, see R. v. which was such by act of parliament,
Tivnan, 5 B. & S. 6^5 ; S. C. under but not by the law of nations. Com-
name of "Turnan," 12 TV. K. 848. pare Bennett, in re, H Law T. R. 488.
On the other hand, in Sheazle, in re, ^ It is stated by Sir R. Phillimore,
1 Wood. & Min. 66, it was held that that " the country demanding the crim-
the extradition treaty with England inal must be the country in which the
required the surrender by the U. S. crime is committed." 1 Phil. Int. Law,
of a British subject who committed, on 413.

a British ship, on the high seas, piracy
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the territory of the demanding State. Such is the a crime in

view, as has been noticed, of Sir R. Phillimore, and State.

so, also, was it held in England in 1858, by the eminent law
officers of the crown, when consulted by the government as to

whether the American government could be asked to surrender

to England a British subject who had been guilty of homicide in

France.^ In 1873 the question arose in the United States on the

following case : Joseph Stupp, alias Carl Vogt, a Prussian sub-

ject, was charged with having committed, in October, 1871, at

Brussels, in Belgium, the crimes of murder and arson, and a

demand for his arrest was made on the United States by Prussia.

The proceedings were in the usual form, consisting of a com-
plaint before a United States commissioner in New York, ac-

companied by the usual executive warrant, which was followed

by a warrant of arrest by the commissioner, under which the

accused was arrested on the 10th day of April, 1873, and brought

before the commissioner. The counsel for the prisoner there-

upon sued out writs of habeas corpus and certiorari, which were
granted, and made returnable in the Circuit Court on the 16th
day of April, 1873. The returns to these writs set forth the

mandate, complaint, and warrant aforesaid, as the cause of ar-

rest and detention, and thereby the sole question presented for

the consideration of the court was, whether Prussia could de-

mand the extradition of the prisoner for the alleged crimes coo^-

mitted out of the territory of Prussia, but punishable by its

laws. The prisoner was remanded by Judge Blatchford to the

custody of the marshal, after an opinion by that learned judge in

which it was elaborately argued that the term "jurisdiction"

in the treaty covers cases such as that before the court.^ When,
however, the question of issuing a warrant of surrender came
before the Secretary of State, he called upon Attorney General

Williams for an opinion- on the question as to whether the sur-

render could be lawfully made. The question was answered in

the negative by the attorney general, on the ground that, so far

as concerns the extradition treaties, "jurisdiction," by the de-

manding State cannot be held to exist over the territory of an

1 AUsop's case, cited by Atty. Gen. '^ Stupp, in ire, 11 Blatch. 124;

Williams, U Opin. Atty. Gen. 281; 11

Blatch. 129; given more fully infra.
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independent civilized State.^ Restricting the opinion of the at-

torney general to this narrow statement, it may be accepted as

a suitable rule for the guidance of the federal executive in the

delicate question of determining to which of two foreign civ-

ilized States a fugitive, in case of conflict, is to be surrendered.^

But so far as concerns the meaning of the term "jurisdiction "

the reasoning of Judge Blatchf ord is unanswerable. " Jurisdic-

tion " cannot, in our international dealings with other States, be
restricted to " territory," without abandonment, not only of our

right to punish for offences on the high seas, and in barbarous

lands, but of that authority over American citizens in foreign

lands which we have uniformly claimed,^ and which our imperial

position as one of the leading powers of Christendom demands.*

§ 47. Wehave already noticed that, as a rule, there can be

Extradi- no extradition without treaty.^ Where a treaty exists

no"iie"for making certain offences the subject of extradition, this

a case not must be regarded as declaring that only such offences
included "

_
°_ _

.'

in a treaty, shall be the Subject of extradition between the coun-

tries in question, and that consequently extradition is not to be

granted for other offences.^ Thus in Vogt's case, which has been

just discussed, the attorney general, after arguing that the case

was not within the treaty with Prussia, properly held that if the

1 This is the only point necessarily and Sir Hugh Cairns, since lord chan-

in vol ved, and it is just to the attorney cellor, and they recorded their judg-

general to limit his argument to this ment as follows :
—

point, though some expressions used "
' Weare of the opinion that Ail-

by him have a wider scope. sop is not a person charged with the

^ From the opinion we take the fol- crime of murder committed within

lowing : — the jurisdiction of the British crown,
" Thomas AUsop, a British subject, within the meaning o£ the treaty of

was charged as an accessary before 1842, and that his extradition cannot

the facts to the murder of a French- properly be demanded of the United

man in Paris, in 1858, and escaped to States under that treaty.' Forsyth's

the United States, and as he was pun- case, p. 268." 11 Blatch. 128.

ishable therefor by the laws of Great See also opinion of Atty Gen. Cush-
Britain, the question as to whether he ing, 8 Opin. Atty. Gen. 215.

could be demanded by Great Britain ' See Whart. Grim. Law, 8th ed.

of the American government, under §§ 273 et seq.

the extradition treaty of 1842, was * Wh. Grim. Law, 8th ed. §§ 273
submitted to Sir J. D. Harding, the et seq.

queen's advocate, the attorney and ^ Supra, § 38.

solicitor general, Sir Fitzroy Kelly, ' See Windsor's case, 34 L. J. M.
since chief baron of the exchequer, C. 163 ; 13 W. R. 655 ; 12 L. T. N. S.
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claim was not within that treaty, it could not be based generally

on the law of nations.^

Whether there can be extradition under a treaty without leg-

islation has been much discussed. That there can be was af-

firmed under the British treaty, before an act of Congress was
passed prescribing the mode of procedure.^

§ 48. Where the defendant is already in custody, or ^"^ where

^ • ,. . n . , o -, , \ *^^ defend-
under recognizances for trial mthe otate on which the ant is in

requisition is made, the requisition will be refused, at another

least until the defendant's discharge.^
'''*^'"=^-

§ 49. The sole object of extradition is to secure the presence

of a fugitive in the demanding State for the purpose should be

of trying him for a specified crime. The process is not trthe'par-

to be used for the purpose of subjecting him collater-
fg°„"g"

°^'

ally to criminal prosecutions other than that specified charged.

in the demand. Provisions guaranteeing to the fugitive the right

to leave the demanding country after his trial for the offence for

which he is surrendered, in case of acquittal, or in case of con-

viction, after his endurance of the punishment, are incorporated

in many treaties. When not, they should be made the subject

of executive pledge. It is an abuse of this high process and an
infringement of those rights of asylum which the law of nations

rightly .sanctions, to permit the charge of an offence for which
extradition lies to be used to cover an offence for which extra-

dition does not lie, or which it is not considered politic to invoke.*

307; Counhaye, ex parte, L. R. 8 Q.
B. 410.

1 On this point the attorney general

said: "Able writers have contended
that there was a reciprocal obligation

upon nations to surrender fugitives

from justice; though now it seems to

be generally agreed that this is alto-

gether a matter of courtesy. But it is

to be presumed where there are trea-

ties upon the subject that fugitives

are to be surrendered only in cases

and upon the terms specified in such
treaties." Vogt, in re. See supra,

§ 46, for the other questions arising

in this case.

2 Kobbins's case, Whart. St. Tr.

392; Bee's R. 266. This ruling was
defended by Judge Marshall, when in

the House of Representatives, on rea-

soning which Mr. Gallatin thought

unassailable. Adams's Gallatin, 231-

2. See contra, Spear on Extrad. 53.

8 Whart. Confl. of L. § 959. Supra,

§33.
* See Bouvier, ex parte, 27 L. T.

R. 844; 12 Cox C. C. 303. See su-

pra, § 42.

The question noticed in the text

has been the subject of much recent

(1878) discussion. In Caldweld's

case, 8 Blatch. 131, Benedict, J., de-

nied "That the fact that the de-

fendant was brought within the juris-

37



§52.] PLEADING AND PRACTICE. [chap. I.

§ 50. In several treaties it is provided that after the requisi-

Conrts tion made on the President, he may issue a mandate

™sebefore °^ arrest, SO that the fugitive may be subjected to a ju-

mandate. dicial examination.^ But unless so provided by treaty

or statute, the present practice is that an executive mandate is

not to be regarded a condition precedent of a judicial examina-

tion.^

Complaint § 51. The complaint should set forth the substantial

special.''^
and material features of the offence, though it need not

aver personal knovrledge on the part of the affiant.^

§ 52. The warrant of arrest may be returnable before the

diction by virtue of a warrant of ex-

tradition for the crime of forgery af-

fords him any legal exemption from
prosecution for other crimes by him
committed." This view was accepted

by the IT. Y. Court of Appeals, in

Adriance v. Lagrave, 59 N. Y. 110; S.

P., U. S. V. Lawrence, 13 Blatch. 295.

In Lawrence's case, it should be ob-

served, there was an abandonment, by
the United States authorities, of the

attempt to try for any offence except
that specified in the demand. As
holding that the prisoner may be de-

tained for other offences have been
cited several Canada rulings; U. S.

Foreign Relations, 1876, p. 235
Clarke on Extrad. 2d ed. 90-93. This

is the case in inter-state extradition.

Supra §§ 29-37.

In 1878, the English Royal Com-
mission on Extradition, including

Cockburn, C. J., and Lord Selborne,

C, reported (in opposition to the rule

embodied in the act of parliament),

that " If there be another accusation

against him (the prisoner), in respect

of a crime which would properly be

the subject of extradition, we see no

reason why he should not be called

upon to answer it." See Comments
by Mr. Lawrence, 19 Alb. L. J. 330.

The question is discussed with much
ability by Mr. Lawrence, in 14 Alb.

L. J. 96; 19 Alb. L. J. 329; holding

38

that the defendant can be tried only

for the offence recited in the requisi-

tion, and showing that the great pre-

ponderance of foreign authority is to

the same effect. So is the argument
of Cairns, Lord Chancellor, on the

Winslow case, as given in the Foreign

Relations of the United States for

1876, pp. 286, 296. To the same ef-

fect see Spear on Extradition, chap,

i., where the authorities are given at

large. As sustaining the same view

may be cited an opinion by the Court
of Appeals of Kentucky ; Com. v.

Hawes, 13 Bush, 697; 14 Cox C. C.

135; and the argument of Professor

Renault's Etude sur I'Extradition,

Paris, 1879. Compare Clarke on Ex-
tradition, 2d ed. 107-8

; Bouvier, in

re, 27 L. T. (N. S.) 844 ; 42 L. J.

Q. B. 17; 12 Cox, 303.

1 See 6 Opin. Atty. Gen. 91; Hen-
rich, in re, 5 Blatch. 425 ; Farez's

case, 7 Blatch. 34.

" Thomas, in re, 12 Blatch. 370;

Ross, ex parte, 2 Bond, 252 ; Calder's

case, 6 Opin. Atty. Gen. 91; and see

remarks of Lowell, J., in Kelley's

case, 2 Lowell, 339; Spear on Ex-
trad. 211. See Macdonnell, in re, 11

Blatch. 79.

8 Farez's case, 2 Abbott, U. S. 346
7 Blatch. 34. See Macdonnell, in re,

11 Blatch. 79.
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judge issuing it, or before a commissioner previously 'Warrant

designated under the act of Congress, by the Circuit returnable

/^ , i. . 1 , 1 to commis-
Uourt tor that purpose.^ sioner.

§ 53. Documentary evidence from abroad " should be accom-

panied by a certificate of the principal diplomatic or
jj^j^ience

consular officer of the United States resident in the should be

. .
duly au-

foreign country from which the fugitive shall have es- thenti-

caped, stating clearly that it is properly and legally

authenticated, so as to entitle it to be received in evidence in

support of the same criminal charge by the tribunals of such

foreign country."^

The commissioner should keep a record of the oral evidence,

with the objections made to it or to the documentary evidence,

briefly stating the grounds of such objections.

The parties seeking the extradition should be required by the

commissioner to furnish an accurate translation of every foreign

document, said translation to be verified by affidavit.^ Accord-
ing to the, practice under the United States statute, depositions,

on a hearing for extradition, are to be allowed the same weight

as if the witness w^ere present at the hearing.*

§ 54. When in a treaty a particular crime is specified, this

crime must be construed in the general sense in which it rj^^j.^^
^g

is used in the asylum country. Thus it was held by the ^^ <="?-

,
strued as

English Queen's Bench in 1866, that the term fraud- in asylum

ulent bankruptcy, in the French treaty, would be sus-

tained by general evidence indicating what would be fraudulent

bankruptcy in England.^ On the other hand, the same court

ruled in 1865, that " forgery," in the treaty with the United

States, did not include embezzlement.® And it is admissible

1 Kaine, in re, 14 Howard, 142;

though see Farez's case, 2 Abbott U.
S. 346 ; 7 Blatch. U. S. 34. See Mac-
donnell, in re, 11 Blatch. 79. As to

duty of judge in issuing warrant, see

Kelley, in re, 2 Low. 339; Dugan, in

re, 2 Low. 367.

2 U. S. Kev. Stat. § 5271; Kaine,

in re; Farez's case, ut supra; and 10

Opin. of Atty. Gen. 501. As to Eng-
lish practice see Counhaye, ex parte,

L. R. 8 Q. B. 410; Terraz's case, 14

Cox C. C. 161; L. K. 4 Ex. D. 63. ^

" Heinrich, in re, 5 Blatch. 425.

* Farez's case, 7 Blatch. 491 ; 2

Abb. U. S. 346.

* Widermann's case, 12 Jurist N.

S. 536; Clark on Extrad. 87; Whart.

Confl. of L. § 972. In Terraz, ex parte,

L. R. 4 Ex. D. 63, 14 Cox C. C. 161,

the rule as to bankruptcy offences is

further discussed.

« Windsor's case, 34 L. J. M. C.

163; 13 W. R. 655.
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for the defence to show that the case is not one included in the

treaty.!

§ 55. As to the degree of evidence required the law is well

Evidence stated by Judge Blatchford as follows :
^ "It was urged

^obabie^ at the hearing, on the strength of an observation made
cause. ^y. -^j. Justice Nelson, in the case of Ex parte Kaine,^

that the evidence must be so full as in his judgment, if he were

sitting on the final trial of the case, to warrant a conviction of

the prisoner. While I always hesitate to differ with Mr. Justice

Nelson in opinion, I am not prepared to adopt this view. It

seems to me to be in conflict with the decision in the case of

Burr. In that case Chief Justice Marshall sat as a committing

magistrate on the question as to whether Burr should be com-

mitted for trial for the crime of setting on foot an expedition

against the territories of a nation at peace with the United States.

The Chief Justice said : * ' On an application of this kind, I

certainly should not require the proof which would be necessary

to convict the person to be committed, on a trial in chief ; nor

should I even require that which should absolutely convince my
own mind of the guilt of the accused ; but I ought to require,

and I should require, that probable cause be shown ; and I un-

derstand probable cause to be a case made out by proof, furnish-

ing good reason to believe that the crime alleged had been com-

mitted by the person charged with having committed it.' The
chief justice acted upon that view, and committed Colonel Burr
for trial. The convention, in the present case, says that the

commission of the crime must be so established as to justify the

commitment of the accused for trial, if the crime had been com-

mitted here. The question before Chief Justice Marshall, in the

case of Burr, was merely the question as to the extent to which
the fact of the commission of the crime must be established. To
say that the evidence must be such as to require the conviction

of the prisoner if he were on trial before a petit jury would,

if applied to cases of extradition, work great injustice. The
theory on which treaties for extradition are made is, that the

place where a crime was committed is the proper place to try the

1 Supra, § 47. 83 Blatch. I, 10.

2 2 Abbott U. S. 351; 7 Blatch. * 1 Burr's Trial, 11. Infra, § 73.

481.
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person charged with having committed it ; and nothing is re-

quired to warrant extradition except that sufficient evidence of

the fact of the commission of the crime shall be produced to

justify a commitment for trial for the crime. In acting under

section 33 of the Judiciary Act of 1789, in regard to offences

against the United States, a committing magistrate acts on the

principle that, in substance, after an examination into the mat-

ter, and proper opportunity for the giving of testimony on both

sides, there is reasonable ground to hold the accused for trial.

The contrary view would lead to the conclusion that the accused

should not be given up to be tried in the country in which the

ofEence was committed, the country where the witnesses on both

sides are presumptively to be found, but should be tried in the

country in which he may happen to be found. Such a result

would entirely destroy the object of such treaties." ^

§ 56. It may, therefore, be accepted as the practice both of

England and of the United States, for the asylum Evidence

State, through its proper tribunals, to hear evidence heard'from

for the defence. Where the local laws allow it, he is defence,

entitled to be personally examined.^ And the better opinion

would seem to be that where, on the whole case, there is proba-

ble cause that the defendant was guilty of an offence under the

provisions of a treaty, he should be surrendered.^ Such appears

to be the rule in England, under the Extradition Act of 1870.*

§ 57. The Circuit Court has power to review the decision

of the commissioner on questions of law, but not of circuit

fact ; ^ and the court will not reverse the commissioner's p°^gj. ^
action upon trifling grounds or matters of form ; and review.

1 See also same case before Judge rich's ease, 5 Blatclif. C. C. 414;

Woodruff, 7 Blatch. 491 ; where the overruled Veremaitre's case, 9 N. T.

requisite evidence is spoken of as Leg. Obs. 137, where Judge Judson

prima facie; and see infra, § 71. held that he had no power to revise

" Farez's case, 2 Abb. U. S. 346. the judgment of the commissioner on

8 Dugan, in re, 2 Low. 367. The questions of fact ; Heilbronn's case, 12

accused is not entitled, under the N. Y. Leg. Obs. 65; and Van Aer-

treaty with England, to be confronted nam's case, 3 Blatch. C. C. 160, where

with the adverse witnesses. Ibid. the same view was expressed by Judge

* 1 Phil. Int. Law, ed. 1871, App. Betts.

ix. 39; Law Jour. 1870, N. S. Stat. On the other hand, in Stupp's case,

786; Whart. Confl. of L. App. D. 12 Blatch. 501, Judge Blatchford held

6 Kaine's case, 3 Blatch. 1 ; Hen- that there could be no reviewal on the
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only for substantial error in law, or for such manifest error in

procedure as would warrant a court of appeals in reversing.^

And, as was subsequently ruled, it is not enough to charge a

conclusion at law, e. g. "forgery." The time and place, and

nature of the crime, and its subject matter, should be set out.^

Nor will the court discharge absolutely on account of an error of

the commissioner in admission or rejection of evidence.^ The
practice is, in such case, simply to discharge from the first com-

mitment, leaving the examination to proceed anew.*

No habeas corpus lies in such case to the Supreme Court of

the United States.^

effect of the evidence when legally

admitted. This is affirmed in Van-
dervelpen's case, 14 Blatch. 137. In

Wiegand's case, 14 Blatch. 370,

Blatchford, J., said: "In a case of

extradition before a commissioner,

when he has before him documentary
evidence from abroad, properly au-

thenticated under the act of Con-

gress, and such is made evidence by
such act, it is the judicial duty of the

commissioner to judge of the effect of

such evidence, and neither the duty

nor the power to review his action

thereon is imposed on any judicial

officer. This province of the commis-

sioner extended to a determination

as to whether the embezzlement was
a continuing embezzlement."

^ Henrich, in re, 5 Blatch. C. C.

425.

^ Farez's case, 7 Blatch. U. S. 35.

' Macdonnell, in re, 11 Blatch. 79.

* Farez's case, ut supra.
' Kaine, ex parte, 14 How. 103 ; 1

Robins. Pr. 430.
" It was held, and held successively

for many years (In re Veremaitre, 9

N. Y. Leg. Obs. 129; In re Kaine,

10 Ibid. 257; In re Heilbronn, 1 2 Ibid.

65; Ex parte Van Aernam, 3 Blatch.

C. C. R. 160), that if it appeared to

the judge or to the court issuing the

writs that the commissioner had ac-

42

quired jurisdiction, by a conformity of

the proceeding to the requirements

of the treaty and the acts of Congress,

and that he had not exceeded his ju-

risdiction, that was an end to inquiry

that whether the evidence received

by him was sufficient or insufficient

was a question to be determined by
him; that no tribunal had been pro-

vided by the treaty, and no jurisdic-

tion had been given by any act of

Congress to any judge, magistrate, or

court, to review that decision ; that the

only review possible was a review by
the executive, to whom the proceed-

ings had before the commissioner were
to be returned; that the executive had
power to examine for himself, and de-

termine whether a case had been made
within the treaty, and whether a case

had been made which called upon him,

as the executive of the government of

the United States, to surrender the

fugitive; and that as this special ju-

risdiction in a special proceeding not

theretofore within the jurisdiction,

original or appellate, of any court or

magistrate of the United States, had
been conferred by law upon the mag-
istrate acting under the act of Con-
gress, and as it was made his duty to

certify his conclusions as the basis of

executive action, without giving any
right of appeal, in any form, to any
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JFinal Surrender hy Executive.

§ 58. Yet even after the final commitment by the commis-

sioner, and the remanding, in case of a habeas corpus Surrender

before the Circuit Court, of the prisoner to the custody tfonorex-

of the marshal, the final warrant of the executive must ^"="''^6.

other magistrate or to any court, there

•was no appeal and no supervisory au-

thority to be exercised, except by the

executive.

" The next stage in the history

contained an opinion which is sup-

posed to go one step further. We
may say, without disrespect to llie de-

cision itself, in any wise, that the de-

cision in which the opinion was pro-

nounced (In re Kaine, 3 Blatch. C.

C. E. 1, 4), had other grounds upon
which it was deemed to be called for.

The decision was, that the commis-

sioner never acquired jurisdiction ; but

the opinion, nevertheless, went fur-

ther, and held that, in the case under

consideration, there was no competent

evidence before the commissioner, that

is to say, there was no legal evidence

upon which the commissioner could

act, for, if the evidence was not com-
petent, it was not legal ; that, if there

was no competent evidence before the

commissioner, the proceedings before

the commissioner were to be treated,

whenever presented to any other tri-

bunal, as an arbitrary act of commit-

ment, upon mere complaint ; and that

the question became, therefore, a ques-

tion of law, not a question of fact, be-

fore the court, on habeas corpus, wheth-

er a commissioner could, upon com-
plaint, issue a warrant of arrest, and,

upon the appearance of the prisoner

before him, commit him for surrender.

With that view of the subject, and
with the assertion of the right to in-

quire, upon habeas corpus, whether the

proceedings of the commissioner had

been, in that sense, legal, or, in other

words, whether he had not departed
from his jurisdiction, which was a ju-

risdiction to inquire into and ascertain

facts, and not to declare facts with-

out any evidence before him, we are

not disposed, at present, to raise any
controversy.

" The next step in the consideration

of this subject elicited the opinion (In

re Henrich, 5 Blatch. C. C. R. 414)
that the court, acting in the proceed-

ings instituted by habeas corpus and
certiorari, was not confined to the mere
inquiry whether there was any evi-

dence; but that, if it could see that

there was a substantial defect of evi-

dence, it might and ought, not neces-

sarily to discharge the prisoner, but to

hold that the warrant of commitment
was illegally granted.

" That view of the subject was fol-

lowed, in its next step, or perhaps in

its consequence, by the holding (In re

Farez, 7 Blatch. C. C. R. 345, 491),
that it was not the duty of the court

to discharge when an error in reject-

ing evidence for the prisoner had been

committed, but to remand, that the

error might be corrected, and the

proofs be continued, if it was so de-

sired, to the end that the facts might

be ascertained, and that, if the pros-

ecuting government were able, it might
yet establish a case against the pris-

oner. Indeed, in the previous case to

which we have referred, to wit, where
the judge was of opinion that there

was no legal evidence (In re Kaine, 3

Blatch. C. C. 1-4), he offered, upon
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be obtained before the prisoner is surrendered to the custody of

the demanding State. This warrant the executive may refuse

to issue, on grounds of law as well as of policy.^ Such was the

course taken by the President in 1873, in Vogt's case.^ In Eng-

land, the surrender, after remander on habeas- corpus, may be

made without such final executive warrant.^

announcing the conclusion he had
reached, to detain the prisoner, to the

end that the inquiry might proceed,

the defects be supplied, and proper

and competent evidence be produced
before him." Woodruff, J., In re Mac-
donnell, 11 Blatch. 79.

1 Stupp, in re, 12 Blatch. 501; 14

Opin. Atty. Gen. 281.

2 Supra, § 46.

' The following statement of the

English practice is taken from the

London Times of Feb. 17, 1873: —
" In the case of a Belgian accused

of crime, whose surrender is demanded
from this country, the procedure is as

follows : The Belgian minister, or dip-

lomatic agent, presents to our princi-

pal secretary of state for foreign af-

fairs a requisition for the surrender,

accompanied by the proofs deemed
necessary in Belgium to establish the

fugitive's guilt, or, at least, sufficient

presumption of his guilt to justify his

arrest. This requisition the foreign

secretary is bound to transmit to the

home secretary. He has no discre-

tionary power in the matter. It does

not appear to us quite clear whether
the home secretary is then bound to

put the affair into the hands of a po-

lice magistrate, or whether he may
exercise his own discretion as to the

necessity for such a course. The treaty

states that the home secretary '
' shall

then signify to some police magistrate

in London that such requisition has
been made, and require him, if there

be due cause, to issue his warrant for

the apprehension of the fugitive." If

it be here meant, in accordance with

44

the strictly grammatical construction,

that the home secretary may decide

whether ' there be due cause,' why
should he have been already ordered

unconditionally to make a ' significa-

tion ' to the magistrate, which would

be utterly superfluous and useless

whenever he decided there was no

due cause? But if the clause, 'if

there be due cause,' refer to the is-

suing of a warrant by the magistrate,

then it is worthy of remark, that upon

a simple police magistrate, with no

other proviso than that he be a Lon-

don magistrate, is in the first instance

thrown the responsibility of deciding

whether a foreign fugitive ought to be

given up, —a responsibility which, in

cases easily imaginable, might become
exceedingly grave. In any case, it

rests ultimately with the magistrate to

determine whether the documents pre-

sented to him justify his issuing a war-

rant for the fugitive's arrest ; and
again, when the fugitive is brought

before him, he determines whether the

evidence is such as would justify com-

mitment for trial according to Eng-
lish law, if the alleged crime had been

perpetrated in England. In case of

commitment, the fugitive is sent to

prison, and, after a certain period,

not to be less than fifteen days, is sur-

rendered on an order from the secre-

tary of state to any duly authorized

person the Belgian government may
appoint, unless the prisoner meantime
choose to apply for a writ of habeas

corpus, in which case ' his surrender

must be deferred until after the de-

cision of the court upon the return of
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VI. PRIVILEGE FROMARREST.

§ 59. The privilege from arrest belonging to certain officers

of our own government, in civil proceedings, does not Foreign

extend to criminal prosecutions.^ Foreign ministers "ri^jieged

and their families are, however, privileged , from even f™m"rest.

criminal arrest.^ But this privilege does not extend to con-

suls.^

VII. RIGHT TO TAKE MONETFROMTHE PERSONOF THE DEFENDANT.

§ 60. Those arresting a defendant are bound to take from his

person any articles which may be of use as proof in the p^g^fg ^f

trial of the offence with which the defendant is charged. J"°i« ""^y
° be taken

These articles are properly to be deposited with the from per-

committing magistrate, to be retained by him with the

other evidence in the case, until the time comes for their return

to the prosecuting authorities of the State. Sometimes, how-
ever, they are by local usage given at once to the prosecuting

authorities. However this may be, they should be carefully

preserved for the purposes of the trial ; and after its close re-

turned to the person whose property they lawfully are.

§ 61. The right of the arresting officer to remove money from

the defendant's person is limited to those cases in which But not

the money is connected with the offence with which unieslcon-

the defendant is charged. Any wider license would
°^th of-

not only be a violation of his personal rights, but would fence.

the writ.' If the decision is in his justice decides in the last resort, from
favor, he cannot be surrendered; but the judicial documents submitted to

if it is against him, he ' may be sur- him, whether the prisoner should be
rendered immediately, without any or- given up." See Terraz's case, 14 Cox
der from the secretary of state.' In C. C. 161.

the case of a fugitive convicted, the i See U. S. v. Kirby, 7 Wall. 482;
procedure is the same, mutatis mutan- Penny v. Walker, 64 Mo. 430.

dis, as in the case of a fugitive accused. ^ Comte de Garden, Traite com-
The procedure is naturally very much plet de diplomatie; Holtzend. Encycl.

the same in the case of an English i. 798 ; Cabrera, ex parte, 1 Wash. C.

fugitive whose surrender is demanded C. 232; U. S. v. Benner, Bald. 234;
from Belgium. The only important U. S. v. Lafontaine, 4 Cranch, 173.

point of difference, perhaps, is, that ' U. S. v. Ravara, 3 Dall. 299,

after the fugitive has been arrested, note,

tried, and committed, the minister of
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impair his means for preparing for his defence.^ When money
is taken in violation of this rule, the court will order its restora-

tion to the defendant.2 That where property is identified as

stolen, or is in any way valuable as proof, it may be sequestrated,

is nevertheless plain.^

VIII. EIGHT OF BAIL TO ARRESTPRINCIPAL.

§ 62. The bail has the right, at his own discretion, to arrest

Bail may his principal, and to deliver him to the custody of the

sirrendCT magistrate before whom the bail was entered, or to the
principal, court to whom the case is returned.* It is sometimes

1 R. V. McKay, 3 Cr. & Dix, 205;

K. V. O'Donnell, 7 C. & P. 138; R. v.

Kinsey, 7 C. & P. 447 ; R. v. Jones,

6 C. & P. 343 ; R. v. Burgiss, 7 C. &
P. 488 ; R. V. Frost, 9 C. & P. 129.

2 R. V. Bass, 2 C. & K. 822; R. v.

Coxon, 7 C. & P. 651.

^ See Houghton v. Bachman, 47

Barb. 388.

4 Harp V. Osgood, 2 Hill N. Y. 216

State V. Lazarre, 12 La. An. 166;

State V. Le Cerf, 1 Bailey, 410 ; Com.

V. Bronson, 14 B. Monr. 361. See

Milburn, ex parte, 9 Pet. 704. The
practice is the same in the Roman
law. L. 4. D. de custodia reor. Feu-
erbach's Pein. Recht, § 533.

" When bail is given, the principal

is regarded as delivered to the custody

of his sureties. Their dominion is a

continuance of the original imprison-

ment. Whenever they choose to do
so, they may seize him and deliver him
up in their discharge ; and if that

cannot be done at once, they may im-

prison him until it can be done. They
may exercise their rights in person or

by agent. They may pursue him into

another State; may arrest him on the

Sabbath ; and, if necessary, may break
and enter his house for that purpose.'

The seizure is not made by virtue of

new process. None is needed. It is'

likened to the rearrest by the sheriff
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of an escaping prisoner. 3 Black-

stone's Commentaries, 290; Nicolls v.

IngersoU, 7 Johnson, 152; Ruggles v.

Corry, 3 Conn. 84, 421; Respublica v.

Gaoler, 2 Yeates, 263; 8 Pick. 140;

Boardman v. Fowler, 1 Johns. Cas.

443; Com. v. Riddle, 1 Serg. & R.

311; Wheeler v. Wheeler, 7 Mass.

169. In 6 Modern (page 231, case

339, Anon.) it is said: ' The bail have

their principal on a string, and may
pull the string whenever they please,

and render him in their discharge.'

The rights of the bail in civil and
criminal cases are the same. Harp
V. Osgood, 2 Hill, 218. They may
doubtless permit him to go beyond the

limits of the State within which he is

to answer, but it is unwise and impru-

dent to do so; and if any evil ensue,

they must bear the burden of the con-

sequences, and cannot cast them upon
the obligee. Devine v. State, 5 Sneed,

625; U. S. V. Van Fossen, 1 Dillon,

410; Resp. v. Gaoler, 2 Yeates, 265,

cited supra.

" In the case of Devine v. State, 5

Sneed, 625, the court, speaking of

the principal, say, ' The sureties had
the control of his person; they were
bound at their peril to keep him
within their jurisdiction, and to have
his person ready to surrender when
demanded In the case before
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the practice for the bail, when he desires to so arrest, to apply

to the magistrate, or to any other justice, for a warrant ; but the

right to arrest exists without such a warrant. The principal is

supposed to be in the bail's constant custody, and the former

being the latter's jailer may at any time surrender him to the

custody of the law.^ That a bail can arrest his principal in a

foreign State, to which the principal has fled, has been some-

times asserted ; but there is no ground for this opinion, as the

bail only represents the court from which his authority emanates,

and where the court has no power to arrest the bail has no power

to arrest. The proper course in such case is to apply for a war-

rant for extradition.2

us, the failure of the sureties to sur-

render their principal was, in the

view of the law, the result of their

own negligence or connivance, in suf-

fering their principal to go beyond
the jurisdiction of the court and
from under their control.' The other

authorities cited are to the same ef-

fect." Swayne, J., Tailor v. Taintor,

16 Wall. 366.

1 State V. Mahon, 3 Harring. 568.

^ This question arose in Canada,
on the arrest, in Canada, of "Lord
Gordon, by the agents of persons who
had gone his bail in the United States.

The persons so arresting were them-
selves arrested, and applied in July,

1873, before Judge McKenzie, of the

Queen's Bench, for release on hail.

This was refused, in the following

opinion : "It has been abundantly es-

tablished in evidence, and admitted

by at least two of the prisoners, Hoy
and Keegan, that they, with the active

cooperation of Fletcher and Blakely,

forcibly seized and 'confined against

his will one Gordon, with intent to

take him out of Canada. Our statute

declares this offence felony, —the

maximum punishment of wliich is

seven years in the penitentiary. The
accused have sought to justify their

action by stating that they held a

power of attorney from a person in

New York authorizing the capture of

Gordon, and that having only acted

under this power they had infringed

no law ; that by common law a bail

might follow his principal even into

the British dominions, and take and
forcibly carry him away without a

warrant. I do not subscribe to this

doctrine, which, in my opinion, is most
dangerous to our national indepen-

dence; but assuming this opinion to

be sound, it would not meet the pres-

ent case, as the power of bail to take

its principal is a personal right con-

fined to himself alone, and cannot be
delegated to another. Now, with these

data before us what remains :
—

" First, that the offence charged

against the prisoners is a most serious

one.

" Second, that the evidence sus-

tains the charge, and leaves little

doubt as to the guilt of the prisoners.

" Third, the plea of justification is,

in my opinion, untenable.
" Let us, in conclusion, apply our

discretion to these facts, not forget-

ting our definition that discretion in

this sense means to discern accordino-

to law. It is laid down in books that
when the offence charged is of a seri-

ous nature, and proof of guilt stronc,
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the judge ought to refuse bail. Un-
der the facts of the case, and tak-

ing into consideration all the circum-

stances connected therewith, I feel

bound by law and by precedent to

refuse bail in the case of Hoy, Kee-
gan, Fletcher, and Blakely. Merri-

man's case is different. In commit-

ting him for trial I was, I think, jus-

tified by law; but this being an ap-

plication to rule as a judge of the

Queen's Bench, and there being
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doubts in my mind as to his guilt,

I think he ought to be admitted to

bail, himself to be bound in the sum
of $4,000, for his appearance at the

ensuing term of the Court of Queen's

Bench."

But, as has been seen, arrests of this

class, however irregular, do not entitle

the prisoner, when brought to a court

having jurisdiction of the crime, to a

release. See supra, § 27.
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I. Commitment fok further Hear-
ing.

Hearing may be adjourned from time
to time, § 70.

II. Evidence requisite.
Practice not usually to hear witnesses

for defence, § 71.

Exception in cases of identity, or of

one-sidedness in prosecution's case,

§72.
Probable cause only need be shown,

§73.
III. Final Commitment and Binding

OVER.
At common law bail to be taken in all

but capital cases, § 74.

Excessive bail not to be required,

§75.

Proper course is to require such bail

as will secure attendance, § 76.

After continuance bail may be
granted, § 77.

And so in cases of sickness, § 78.

Bail to keep the peace may be re-

quired, § 79.

IV. Vagrants, Disorderly Persons,
AND Professional Criminals.

Magistrates have power to hold va-
grants, &c., to bail, § 80.

V. Bail after Habeas Corpus.
On habeas corpus court may adjust

bail, § 81.

VI. Bail after Verdict.
In exceptional cases bail permissible

after verdict, § 82.

I. COMMITMENTFOR FURTHERHEARING.

§ 70. The delinquent having been arrested, the next step is to

have the case heard before a magistrate or justice of the g;g„in

peace.^ It is not essential that the hearing should take maybe
1 mi • fY.

adjourned
place at once. The arresting oflttcer may, if requisite, from time

put the person arrested in the county prison, or other °
""^'

place of temporary confinement, until a hearing can be secured.

But this should be with all possible dispatch ; should there be

any undue delay, a justice of the Supreme or of any Superior

Court having jurisdiction for the purpose may, by a writ of ha-

beas corpus, exact an immediate examination before himself.

And the issue of such a writ, on due cause shown, is obligatory .^

1 The statute in this respect must
be strictly followed. Papineau v.

Bacon, 110 Mass. 319.

In Virginia, in cases of felony, a
4

preliminary examination is not neces-

sary. Jackson v. Com. 23 Grat. 919.
2 See State v. Kruise, 3 Vroom N.

J. 313.
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It has been also said that if the commitment be for an indefinite

or unreasonable time, the warrant is virtually void, and an action

for trespass lies for the imprisonment.^ If requisite, the hear-

ing, on due cause shown, may be adjourned from day to day.^

II. EVIDENCE REQUISITE.

§ 71. Must the magistrate hear the case of the defence as well

Practice not ^® ^"^ *^^ proseoution, SO far as it may he tendered ?

usually to The English practice, as stated by Blackstone, was for

nesses for the justice, " by statute 2 & 3 Ph. & M. c. 10, to take

in writing the examination of such prisoner, and the

information of those who bring him." This statute was repealed

by 7 Geo. 4, which provides that the justices at the preliminary

hearing " shall take the examination of such person, and the

information upon oath of those who shall know the facts and

circumstances of the case, and shall put the same, or so much
thereof as shall be material, in writing," &c. In several of the

United States, among which Pennsylvania may be mentioned,

the statute 2 & 3 Ph. & M. has not been viewed as in force

nor has the practice of taking the prisoner's examination been

generally adopted. In New York, by the Revised Statutes,^ it

is the duty of a magistrate, when a party arrested on a warrant

is brought before him, forthwith to proceed to examine the com-

plainant and the witnesses produced in support of the prosecu-

tion on oath, in the presence of the accused. After which the

prisoner may be examined in relation to the offence charged.

Previous to his examination he must be informed of the charge

made against him, be allowed a reasonable time to send for and
advise with counsel, and must be told that he is at liberty to

refuse to answer any question put to him. His examination is

not on oath. After it is completed, he is allowed to have wit-

nesses sworn and examined on his part ; and in such examina-

tion is entitled to the assistance of counsel. His answers are

reduced to writing, and certified and signed by the magistrate ;

so, also, the evidence given by the several witnesses.* But the

1 Davis V. Capper, 10 B. & Cr. 28; ^ Hamilton v. People, 29 Mich. 173.
Cave V. Mountain, 1 Man. & Gr. 257; « 2 R. S. 709, §§ 22-24.
S. C, 1 A. & E. N. S. 18. See Keese * Wendell's Black, iv. 296.
V. U. S. 9 Wall. 13.
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practice at common law has been, as a rule, to hear only the

case of the prosecution.

§ 72. Yet it must be conceded that there are cases in which,

to avoid circuity and oppression, a magistrate should Exception

hear evidence for the defence. Suppose, for instance, idenuty
°

the prosecution calls only a part of the witnesses to the gidedness'

res gestae, and the defendant offers to call the other ^° P™^^"
. Ill •

cution's

Witnesses, could the magistrate rightfully refuse to re- case.

quire the other witnesses of this class to be called ? ^ Or suppose
the defendant, in a liquor prosecution, tenders a license, would
it not be an absurdity as well as an oppression to refuse to re-

ceive it ? Such a distinction, indeed, has not been unrecognized

by the courts ;
^ nor is it inconsistent with the principles above

stated that it should be definitely accepted. If so, we may state

it to be law, that when the defendant offers testimony to explain

or to divert from himself the case of the prosecution, such testi-

mony should be received ; and the magistrate, to the whole case,

should apply the test of probable cause.^ And the same dis-

tinction is applicable to questions of identity.*

Aside from this view, it is proper, should the prosecution call

only a portion of the witnesses to the res gestae, for the magis-

trate, at the instance of the defendant, to call the remainder.^

§ 73. As has already been stated,® the better opinion is that

on a preliminary hearing the magistrate is to hold the Probable

defendant for trial in case there is made out a probable needVe"'^

case of guilt ; nor is it necessary, at common law, that «'"'"'n.

the binding over shall be for the specific charge for which the

warrant issued, if, on the hearing, the offence takes another

* See infra, § 565; U. S. v. White, this rule is so far modified as to enable
• 2 Wash. C. C. 29. the defendant to have witnesses sworn

2 See R. V. Tivnan, 5 Best & Smith, and examined on his part. The mag-
645; Whart. Confl. of L. § 967. Su- istrate, however, is required to- hold

pra, §§ 45 et seq. the defendant for trial, if upon exam-
* See remarks of Lord Denman, C. ination of the whole matter it appears

J., 2 C. & K. 845. to the magistrate that an offence has
* See, as to the uncertainty of evi- been committed, and that there is

dence on this point, Whart. Crim. Ev. probable cause to believe the prisoner

§§ 20, 27, 806. to be guilty thereof.

6 See infra, § 565. « See supra, § 54.

In NewYork, as we have just seen,
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shape.i By Blackstone it is stated,^ that if " it manifestly ap-

pears either that no such crime was committed, or that the sus-

picion entertained of the prisoner was wholly groundless, in such

cases only is it lawful totally to discharge him. Otherwise he

must either be committed to prison or give bail, that is, put in

securities to answer the charge against him." By Chief Justice

Marshall, on a great historical occasion,. in which his judicial

sympathies were certainly not enlisted for the prosecution, the

doctrine that probable cause is sufficient was declared with still

greater precision ;
^ and indeed the view that the case is to be

fully heard by the magistrate, and that he is then to decide on

its entire merits, would be really prejudicial to those personal

rights which this view is sometimes supposed to favor. For if

we accept this, the defendant, instead of being subject to one

trial, would be subject to two. The rule ne his idem —no man
to be tried twice for the same offence —would be overridden.

The defendant would go to the jury oppressed by the presump-

tion that upon his whole case he had already been condemned.
Nor is this all. It is proper, in view of the immense power a

government is capable of exercising in the influencing and intim-

idating of witnesses, as well as of the importance on other

grounds to the defendant of keeping his case in reserve until the

period of its final disclosure, that he should not be compelled to

exhibit it at a preliminary hearing, subject to the mercies of

whatever magistrate the prosecution might select. And then,

again, it would lead to many complications to adopt at prelimi-

nary hearings before magistrates a rule as to the volume of proof

different from that which obtains on habeas corpus and before

grand juries. But both on habeas corpus. siaA on hearings before

grand juries, it is on all sides agreed, prtobable cause is the test.*

And the rule has to the defendant this double advantage. It

enables him, first, to inspect and prepare for the case of the

prosecution without disclosing his own. It enables him, secondly,

when the case comes on to be tried by a jury, to say, " I come
before you as an innocent man, against whomno judicial con-

1 See Redmond v. State, 12 Kans. « Burr's Trial, U, 15; and to same
172. Conim, under Michigan statute, point U. S. v. Walker, 1 Crumr.
Yaner v. People, 34 Mich. 286. (Pitts.) 437. See infra, §§ 361-2.

" "Vol. iv. p. 296, Wendell's.ed. * See infra, §§ 360-1.
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demnation is on file." For, on this hypothesis, the holding of a

defendant to trial by a magistrate is not a decision that he is

guilty, but only that on the prosecution's testimony there is

probable cause that he should be tried.^

in. FINAL COMMITTALAND BINDING OVER.

§ 74. The common law rule is stated by Blackstone to be,

that " wherever bail will answer the same intention " At com-

(that of safe custody), " it ought to be taken, as in
"a"i"to^be

most of the inferior crimes ; but in felonies, and other *?^?" '°
'

_

' all but cap-

ofEences of a capital nature, no bail can be a security ^taX cases.

equivalent to the actual custody of the person. For what is

there that a man may not be induced to forfeit to save his own
life ? And what satisfaction or indemnity is it to the public to

seize the effects of those who have bailed a murderer, if the mur-
derer himself be suffered to escape with impunity ? " ^ Pushing

this rule to its practical consequences, it has been the practice

of American courts to take bail in all cases not capital. And
indeed the enactment of extradition treaties should lead, in all

cases of doubt, to a still further liberalization of the rule. For

no longer exist those strong temptations to break bail and fly

which existed when Blackstone wrote. A fugitive from justice,

. if his bail bonds are forfeited, is pursued to his place of refuge,

not merely by government, which may be languid, but also by his

sureties, who may be incensed and determined. At all events,

through the ubiquitousness of extradition police, the probabilities

of eventual escape are much diminished.

§ 75. By the eighth amendment to the Constitution of the

United States, " excessive bail shall not be required ;
" Excessive

and by the Act of September 24, 1789, » upon all ar- J^^be"™-

rests in criminal cases, bail shall be admitted, except i""'«'i-

where the punishment may be death, in which cases it shall not

be admitted but by the Supreme or a Circuit Court, or by a jus-

tice of the Supreme Court or a judge of the District Court, who
shall exercise their discretion therein, regarding the nature and

1 See Cox v. Coleridge,.!: B. & C. Koth, 17 Iowa, 336; Yaner v. People,

37; State v. Hartwell, 35 Me. 129; U. 34 Mich. 286.

S. V. Bloomgart, 2 Benedict, 356; Van ^ Blackstone, ut supra.

Campen, ex parte, Ibid. 419; State v.
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circumstances of the ofEence, and of the STidence, and the usages

of law."

Similar provisions exist in most of the several States.^

§ 76. It has been sometimes argued that bail should be arbi-

trarily graded to meet the heinousness of the offence.

course is to But this is a dangerous principle, as it tends to show
FfiQuirB

such bail as that for the rich, who can find bail and afford to forfeit
will secure •. .i • i • i j. i
attend- it, there IS no necessary corporal punishment imposed.
ance. ji^^j.

^jggj, jg j^ ^.q adopt the principle, that, in deter-

mining and adjusting bail, the test to be adopted by the court is

the probability of the accused appearing to take his trial.^ This

probability is to be tested in part by the strength of the evidence

against the defendant ; in part by the nature of the crime charged,

and by the severity of the punishment which may be imposed
;

and in part by the character and means of the defendant. What
to one is oppressive bail, to another is light ; and of this the

court is to judge.^ As a general rule, the action of the court in

^ See State v. James, 37 Conn. 356.

The general test is, is the ofEence

with which the defendant is charged

punishable with death'? If so, and if

the proof of guilt is -strong, bail will

be refused. See U. S. v. Stewart, 2

Dall. 343; State v. McNab, 20 N. H.
160 ; Dunlap .;. Bartlett, 10 Gray,

282 ; Tayloe, ex parte, 5 Cow. 39 ; Peo-

ple V. Dixon, 4 Parker C. R. 651 ; Peo-

ple V. Godwin, 5 City Hall Rec. (N.

Y.) 11; People v. Perry, 8 Abb. (N.

Y.) Pr. N. S. 27; State v. Rockaf el-

low, 1 Halst. 332; Lynch v. People, 38

III. 494; HeflFren, ex parte, 27 Ind. 87;

Beall V. State, 39 Miss. 715; Thomp-
son V. State, 25 Tex. (Supp.) 395

;

Zembrod v. State, 25 Tex. 519; Mos-
by, ex parte, 81 Tex. 666; Bird,

ex parte, 24 Ark. 275 ; Carroll, ex
parte, 36 Ala. 300; Bryant, ex parte,

34 Ala. 270; R. v. Scaife, 9 D. P. C.

663; R. V. Williams, 8 D. P. C. 301.

In most States the limits as to bail

are fixed by Constitution or statute.

Bail was refused in England after

a commitment under a coroner's ver-
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diet of wilful murder in a duel, al-

though there were strong affidavits to

the effect that the " duel was fair,"

as the question of the capital crime

was to be settled, on the ultimate

proof given, by the court and jury

alone. Barronet, in re, 1 El. & Bl. 1

Dears. C. C. 51; Barthelemy, in re,

Dears. C. C. 60; 1 El. & Bl. 1.

If after protracted trials a jury is

unable to agree, the court, at its dis-

cretion, may permit him to be dis-

charged on bail. People v. Perry, ut

supra, where there had been two abor-

tive trials. And bail will be taken

even in capital cases where there is a
well founded doubt of guilt. Bride-

well, ex parte, 56 Miss. 39; People v.

Perry, ut supra.

^ See Tayloe, ex parte, 5 Cow. 39;

People V. Dixon, 4 Parker C. R. 651;
People V. Lohman, 2 Barb. 450; Com.
V. Keeper of Prison, 2 Ash. 227; Com.
V. Lemley, 2 Pitts. 362; Bryant, ex
parte, 34 Ala. 270 ; Perry, in re, 19

Wis. 676.

8 R. V. Badger, 4 Q. B. 468. See
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this respect, unless great oppression is shown, is not revisable in

error.^ Even where there can be no question as to facts, there

may be capital cases in which the government may consent to a

discharge on bail. A striking illustration of this is the admis-

sion to bail of Jefferson Davis, when under indictment for trea^

son, with the consent of the President of the United States.^

§ 77. Continuances on the part of the prosecution, especially

after two sessions, will lead the court, even in capital After con-

cases, to admit to bail.^ But a single continuance, ne- 5^11 may
cessitated by absence of witnesses, does not have this be granted,

effect.*

§ 78. Danger to life from sickness caused by imprisonment

has been held sufficient cause to justify the defendant's And so in
C9.S6S of

release on bail, under proper and peculiar sanctions.^ sickness.

§ 79. After conviction, and indeed in extraordinary cases of

threattoed crime after acquittal, the court may hold

the defendant, in addition to other penalties prescribed keep the

by law, over to keep the peace, and commit him on de- be re-

fault of bail.® When an indictment is quashed on tech- ^""^^ '

nical grounds, the court, a fortiori, will direct that the defend-

ant be held on the original charge.'

IV. VAGRANTS,DISORDERLYPERSONS,ANDPROFESSIONALCRIMINALS.

§ 80. By statutes which may now be viewed as part of Anglo-

American common law, justices of the peace have power uagjg.

to hold to bail for their good behavior, or in default
p*^e'r to^*

to commit, for definite periods, vagrants and disorderly ^"^^ ^*"

remarks of Coleridge, J., in Kobin- Perry, ut supra. See State v. Hill, 3

son, in re, 23 L. J. Q. B. 286 ; Peo- Brev. 89.

pie V. Dixon, 4 Park. C. R. 651 ; Peo- * U. S. v. Jones, 3 Wash. C. C. 224;

pie V. Van Home, 8 Barb. 158 ; Peo- K. v. Andrews, 2 D. & L. 10 ; 1 New
pie V. Smith, 1 Cal. 9. Cas. 199.

1 People V. Perry, 8 Abb. (N. T.) ^ R. v. Wyndham, 1 Strange, 2; R.

Pr. N. S. 27; Lester v. State, 33 Ga. v. Aylesbury, Holt, 84; 1 Salk. 103
;

192. See infra, § 777. Otherwise Harvey's case, 10 Mod. 334; U. S. «.

where there is a constitutional right. Jones, 3 Wash. C. C. 224.

Wray, ex parte, 30 Miss. 673. « Infra, §§ 82, 941 ; State v. Cough-
2 As to bail after conviction, and lin, 19 Kans. 537.

before sentence, see infra, § 82. ' Mchols v. State, 2 South. 539
;

' Fitzpatrick's case, 1 Salk. 103; Young v. Com. 1 Robt. Va. 744.

Crosby's case, 12 Mod. 66; Peoples.
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grants, persons.^ Similar statutes have been adopted in the

bail'. United States, and have frequently been held constitu-

tional, though with the caution that the defendant should be

duly summoned, and should have a fair hearing,^ and that the

statutes should be strictly construed.^ In several States analo-

gous power has been given in respect to professional thieves and

other habitual criminals ; and these statutes have been held con-

stitutional in New York and Pennsylvania. Sureties to keep

the peace can also be required at common law from a person

against whom oath is made that by him another person is put

in fear or danger of life. In all these cases the sureties or com-

mitment must be for a limited time.*

V. BAIL AFTER HABEAS COEPUS.

§ 81. The writ of habeas corpus may be appealed to for the

On habeas purpose, not Only of determining the liability of the de-

coot" may fendant to prosecution at all, but of settling the ques-

adjust bail, tion of bail, supposing there be probable cause against

him. The court, on fixing the amount of bail, is guided by the

considerations we have just noticed as governing the practice

before magistrates.^

1 Whart. Crim. Law, 8th ed. § 442; State v. Maxcy, 1 McMull. 501 ; Rob-
Paley on Convictions, chap. 1 ; Com. erts v. State, 14 Mo. 138.

Dig. Just.; Burn's Just. Vagrant. » R. t. Waite, 4 Burr. 780; 2 Ld.

"Idle and disorderly persons, va- Ken. 511, and other cases cited in

grants, are terms often occurring in Fisher's Crim. Dig. tit. " Practice."

the old statutes. They have been from See infra, § 942.

time immemorial, in England, subject * Prickett v. Gratrex, 8 Q. B. 1021.

to the summary jurisdiction of jus- ^ Mohun's case, 1 Salk. 104; R. v.

tices of the peace." Earle, J., in Barronet, Dears. 51 ; 1 E. & B. 2;

State V. Maxcy, 1 McMuUen, 503. Com. v. Keeper of Prison, 2 Ashm,
The history of the law is well given 227; Com. v. Lemley, 2 Pitts. 362;

in Gneist, Englische Communalverfas- Com. v. Rutherford, 5 Rand. 646
;

sung (3d ed. 1871), p. 225, and the Com. v. Semmes, 11 Leigh, 665; State

power traced to 34 Ed. 3, c. 1. See v. Hill, 3 Brev. 89 ; State v. Everett,

also Blackstone iv. c. 18. Dudley S.' C. 296; Lumm v. State, 3

Arrests are not allowable unless Ind. 293.

when the offence was committed in As to the practice of looking into

the officer's presence. Shanley v. the coroner's or magistrate's deposi-

Wells, 71 111. 78. See infra, § 942. tions see R. v. Pepper, Comb. 298;
2 People V. Phillips, 1 Park. C. R. R. v. Horner, 1 Leach, 270; People

95; People U.Gray, 4 Park. C. R. 616; r. Beigler, 3 Park. C. R. 316. In this

People V. Forbes, 4 Park. C. R. 611; country the practice is for the court
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VI. BAIL AFTER VERDICT.

§ 82. In cases involving no high degree of turpitude, and in

cases in which the court has serious doubts as to the
jjj excep-

question of the rightfulness of the verdict, or of the 'j™*^ "^^^

sufficiency of the proceeding in point of law, bail may beper-

be taken after verdict of conviction,^ or even after sen- after ver-

tence, while the case is under review in a superior

court.^

to hear the witnesses afresh. Com. v.

Keeper of Prison, 2 Ashm. 227. See
People V. Dixon, 4 Park. C. R. 651.

1 Archb. C. P. 187; E. u. Barronet,

Dears. 51; 1 E. & B. 2; Com. v. Field,

11 Allen, 788; McNiel's case, 1 Caines,

72; Kes. v. Jacob, 1 Smith's Laws
(Penn.), 57; Com. w. Lowry, 14 Leg.

Int. 332; State v. Levy, 24 Minn. 362

Dyson, ex parte, 25 Miss. 356 ; though

see R. V. Waddington, 1 East, 143.

Supra, § 79.

2 Supra, § 79; Anon. 3 Salk. 68;

though see R. v. Bird, 5 Cox C. C
11 ; Corbett v. State, 24 Ga. 391.
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CHAPTERIII.

FORMOF INDICTMENT.

I. Indictment as distinguished
FROMInformation.

Under federal Constitution trials

of all capital or infamous
crimes must be by indictment,

§85.
Presentment is an information by

grand jury on which indict-

ment may be based, § 86.

Information is ex officio proceed-

ing by attorney general, § 87.

Is not usually permitted as to in-

famous crimes, § 88.

"Infamous crimes" are such as

preclude person convicted from
being a witness, § 89.

II. Statutes of Jeofails and
Amendment.

By statutes formal mistakes may
be amended and formal aver-

ments made unnecessary, § 90.

III. Caption and Commencement.
Caption is no part of indictment,

being explanatory prefix, § 91.

Substantial accuracy only re-

quired, § 92.

Caption may be amended, § 93.

Commencement must aver ol^ce

and place of grand jurors and
also their oath, § 94.

Each count must contain aver-

ment of oath, § 95.

IV. Name and Addition.
1. As to Defendants

Name of defendant should be
specifically given, § 96.

Omission of surname is fatal,

§97.
Mistake as to either surname or

Christian name may be met by
abatement, § 98.

Surname may be laid as alias,

§99.
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Inhabitants of parish and cor-

porations may be indicted in

corporate name, § 100.

Middle names to be given when
essential, § 101.

Initials requisite when used by
party, § 102.

Party cannot dispute a name ac-

cepted by him, § 103.

Unknown party may be approx-

imately described, § lOi.

At common law, addition is nec-

essary, § 105.

Wrong addition to be met by
plea in abatement, § 106.

Defendant's residence must be

given, § 107.

" Junior " must be alleged when
party is known as such, § 108.

2. As to Parties injured and Third
Parties.

Name, only, of third person need
be given, § 109.

Corporate title must be special,

§110.
Third person may be described

as unknown, § HI.
But this allegation may be tra-

versed, § 112.

The test is, whether the name
was unknown to grand jury,

§113.
Immaterial misnomer may be re-

jected as surplusage, § 114.

Sufficient if description be sub-
stantially correct, § 115.

Variance in third party's name
is fatal, § 116.

Name may be given by initials,

§117.
Reputative name is sufficient,

§118.
Idem sonans is sufficient, § 119.
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V. Time.
Time must be averred, but not

generally material, § 120.

When " Sunday " is essence of

offence, day must be specified,

§121.
Videlicet may introduce a date

tentatively, § 122.

Blank as to date is fatal, § 123.

Substantial accuracy is enough,

§124.
Double or obscure dates are in-

adequate, § 125.

Date cannot be laid between two
distinct periods, § 126.

Negligence should have time
averred, § 127.

Time may be designated by his-

torical epochs, § 128.

Kecitals of time need not be ac-

curate, § 129.

Hour not necessary unless re-

quired by statute, § 130.

Kepetition maybe by " then and
there," § 131.

Other terms are insufficient, §
132.

" Then and there " cannot cure

ambiguities, § 133.

i Repugnant, future, or impossible

dates, are bad, § 134.

Eecord dates must be accurate,

§135.
And so of dates of documents,

§136.
Time should be within limita-

tion, § 137.

In homicide death should be
within a year and a day, §
138.

VI. Place.
Enough to lay venue within ju-

risdiction, § 139.

When act is by agent, principal

to be charged as of place of

act, § 140.

When county is divided, juris-

diction is to be laid in court of

locus delicti, § 141.

When county includes several

jurisdictions, jurisdiction must
be specified, § 142.

Name of State not necessary to

indictment, § 143.

Sub-description in transitory of-

fences immaterial, § 144.

But not in matters of local de-

scription, § 145.

"County aforesaid "is enough,

§146.
Title, when changed by legislat-

ure, must be followed, § 147.

Venue must follow fine, § 148.

In larceny venue may be laid in

place where goods are taken,

§149.
Omission of venue is fatal, § 150.

VII. Statement op Offehce.
Offence must be set forth witb

reasonable certainty, § 151.

Omission of essential incidents is

fatal, § 152.

Terms must be technically exact,

§153.
Not enough to charge conclusion

of law, § 154.

Excepting in cases of " common
barrators," "common scolds,"

and certain nuisances, § 155.

Matters unknown may be prox-
imately described, § 156.

Bill of particulars may be re-

quired, § 157.

Surplusage need not be stated,

and if stated may be disre-

garded, § 158.

Videlicet is the pointing out of

an averment as a probable

specification, § 158 a.

Assault may be sustained with-

out specification of object, §
159.

Act of one confederate may be

averred as act of the other,

§ 159 a.

Descriptive averment must be

proved, § 160.

Alternative statements are inad-

missible, § 161.

Disjunctive offences in statute

may be conjunctively stated,

§162.
Otherwise as to distinct and sub-

stantive offences, § 163.

Intent when necessary must be
averred, § 163 a.

And so of guilty knowledge, §
164.

Inducement and aggravation
need not be detailed, § 165.

Particularity is required for iden-

tification and protection, § 166.

VIII. Written Ihsteuments.
1. Where, as in Forgery and Li-

bel, Instrument must be set

forth at full.
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When words of document are

material, they should be set

forth, § 167.

In such cases the indictment

should purport to set forth the

words, § 168.

"Purport" means effect; "ten-
or" means contents, § 169.

"Manner and form," "purport
and effect," "substance," do
not impart verbal accuracy,

§iro.
Attaching original paper is not

adequate, § 171.

When exact copy is required,

mere variance of a letter is im-
material, § 173.

Unnecessary document need not

be set forth, § 174.

Quotation marks are not suffi-

cient, § 175.

Document lost or in defendant's

hands need not be set forth,

§176.
And so of obscene libel, § 177.

Prosecutor's negligence does not
alter the case, § 378.

Production of document alleged

to be destroyed is a fatal va-

riance, § 179.

Extraneous parts of document
need not be set forth, § 180.

Foreign or insensible document
must he explained by aver-

ments, § 181.

Innuendoes can explain but can-

not enlarge, § 181 a.

2. Where, as in Larceny, general

Designation is mffident.

Statutory designations must be

followed, § 182.

Though general designation be

sufficient, yet if indictment

purport to give words, va-

riance is fatal, § 183.

3. What general Designation will

suffice.

If designation is erroneous, va-

riance is fatal, § 184.

" Receipt " includes all signed

admissions of payment, § 185.

"Acquittance" includes dis-

charge from duty, § 186.
" Bill of exchange " is to be used

n its technical sense, § 187.
" Promissory note " jg used in a

arge sense, § 188,
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" Bank notes " includes notes is-

sued by bank, § 189.

"Treasury notes and federal

currency," § 189 a.

"Money" is convertible with

currency, § 190.

"Goods and chattels" include

personalty exclusive of choses

in action, § 191.

"Warrant" is an instrument
calling for payment or deliv-

ery, § 192.

" Order " implies mandatory
power, § 193.

"Request" includes mere invi-

tation, § 194.

Terms may be used cumula-

tively, § 195.

Defects may be explained by
averments, § 196.

A " deed " must be a writing un-

der seal passing a right, § 197.

" Obligation " is a unilateral en-

gagement, § 198.

And so is "undertaking," § 199.

A guarantee and an " I. 0. U."
are undertakings, § 200.

" Property " is whatever may be

appropriated, § 201.

"Piece of paper " is subject of

larceny, § 202.

"Challenge to fight" need not

be specially set forth, § 202 a.

IX. Words spoken.
Words spoken must be set forth

exactly, though substantial

proof is enough, § 203.

In treason it is enough to set

forth substance, § 204.

X. Peksonal Chattels.
1. Indefinite, Insensible, or L/ump-

ing Descriptions.

Personal chattels, when subjects

of an offence, must be specif-

ically described, § 206.

Whennotes are stolen in a bunch,
denominations may be prox-
imately given, § 207.

Certainty must be such as to in-

dividuate offence, § 208.

"Dead" animals must be

averred to be such ; "living"
must be specifically described,

§209.
When only specified members of

a class are subjects of offence,

then specifications must be

given, § 210.
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Minerals must be averred to be
severed from realty, § 211.

Variance in number or value is

immaterial, § 212.

2. Value.

Value must be assigned when
larceny is charged, § 213.

Larceny of '
' piece of paper "

may be prosecuted, § 214.

Value essential to restitution,

and also to mark grades, §

215.

Legal currency need not be val-

ued, § 216.

When there is lumping valua-

tion, conviction cannot be had
for stealing fraction, § 217.

3. Money and Coin.

Money must be specifically de-

scribed, § 218.

Whenmoney is given to change,

and change is kept, indictment

cannot aver stealing change,

§219.
XI. Offences created et Statute.

Usually sufficient and necessary

to use words of statute, § 220.

Otherwise when statute gives

conclusion of law, § 221.

And soifindictment professes but
fails to set forth statute, § 222.

Special limitations are to be
given, § 223.

Private statute must be pleaded
in full, § 224.

Offence must be averred to be
within statute, § 225.

Section or title need not be
stated, § 226.

Where statute requires two de-

fendants, one is not sufficient,

§227.
Disjunctions in statute to be

averred conjunctively, § 228.

At common law defects in stat-

utory averment not cured by
verdict, § 229.

Statutes creating an offence are

to be closely followed, § 230.

When common law offence is

made penal by title, details

must be given, § 231.

When statute is cumulative,

common law may be still pur-
sued, § 232.

When statute assigns no penalty,

punishment is at common law,

§ 233.

Exhaustive statute absorbs com-
mon law, § 234.

Statutory technical averments to

be introduced, § 235.

But equivalent terms may be

given, § 236.

Where a statute describes a class

of animals by a general term,

it is enough to use this term
for the whole class ; otherwise

not, § 237.

Provisos and exceptions not

part of definition need not be
negatived, § 238.

Otherwise when proviso is in

same clause, § 239.

Exception in enacting clause to

be negatived, § 240.

Question in such case is whether
the statute creates a general or

a limited offence, § 241.

XII. Duplicity.
Joinder in one count of two of-

fences is bad, § 243.

Exception when larceny is in-

cluded in burglary or embez-
zlement, § 244.

And so where fornication is in-

cluded in major offence, § 245.

When major offence includes

minor, conviction may be for

either, § 246.

" Assault " is included under
" assault with intent," § 247.

On indictment for major there

can be conviction of minor,
§248.

Misdemeanor may be enclosed in

felony, § 249.

But minor offence must be accu-

rately stated, § 250.

Not duplicity to couple alternate

statutory phases, § 251.

Several articles may be joined
in larceny, § 252.

And so of double overt acts,

§253.
And so of double batteries, li-

bels, \ or sales, § 254.

Duplicity is usually cured by
verdict, § 255.

XIII. KEPUGNANCy.
Where material averments are

repugnant, indictment is bad,
§256.

XIV. Technical Averments.
In treason, " traitorously " must

be used, § 257.
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" Malice aforethought " essential

to murder, § 268.

" Struclc " essential to wound,

§259.
"Feloniously" essential to fel-

ony, § 260.

"Feloniously" can be rejected

as surplusage, § 261.

In such cases conviction may be

had for attempt, § 262.

"Kavish" and "forcibly" are

essential to rape, § 263.

"Falsely" essential to perjury,

§264.
"Burglariously" to burglary, §

265.
" Take and carry away" to lar-

ceny, § 266.

" Violently and against the will

to robbery, § 267.

"Piratical " to piracy, § 268.

"Unlawfully" and other ag-

gravative terras not necessary,

§269.
"Forcibly" and with a strong

hand essential to forcible en-

try, § 270.

Vi et armis not essential, § 271.

" Knowingly " always prudent,

§272.

XV. Clerical Ekkoks.
Verbal inaccuracies not affecting

sense are not fatal, § 273.

Numbers may be given by ab-

breviations, § 274.

Omission of formal words may
not be fatal, § 275.

Signs cannot be substituted for

words, § 276.

Erasures and interlineations not

fatal, § 277.

Tearing and defacing not neces-

sarily fatal. Lost indictment,

§ 278.

Pencil writing may be sufficient,

§ 278 a.

XVI. Conclusion of Indictments.

Conclusions must conform to

Constitution, § 279.

Where statute creates or modifies

an ofience, conclusion must be

statutory, § 280.

Otherwise when statute does not

create or modify, § 281.

Conclusion does not cure defects,

§282.
Conclusion need not be in plural,

§283.
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Statutory conclusion may be re-

jected as surplusage, § 284.

XVII. Joinder of Offencks.
Counts for offences of same char-

acter and same mode of trial

may be joined, § 285.

Assaults on two persons may be
joined, § 286.

Conspiracy and constituent mis-

demeanor may be joined, §
287.

And so of common law and stat-

utory offences, § 288.

And so of felony and misde-

meanor, § 289.

Cognate felonies may be joined,

§ 290.

And so of successive grades of

offence, § 291.

Joinder of different offences no
ground for error, § 292.

Election will not be compelled

when offences are connected,

§293.
Object of election is to reduce to

a single issue, § 294.

Election is at discretion of court,

§295.
May be at any time before ver-

dict, § 296.

Counts should be varied to suit

case, § 297.

Two counts precisely the same
are bad, § 298.

One bad count cannot be aided

by another, § 299.

Counts may be transposed after

verdict, § 300.

XVIII. Joinder of Defendants.
1. Whomay be joined.

Joint offenders can be jointly in-

dicted, § 301.

But not when offences are sev-

eral, § 302.

So as to officers with .separate du-
ties, § 303.

Principals and accessaries can be
joined, § 304.

In conspiracy at least two must
be joined, § 305.

In riot three must be joined, §
306.

Husband and wife may be joined,

§ 306 a.

Misjoinder may be excepted to

at any time, § 307.

Death need not be suggested on
the record, § 308.
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2. Severance.

Defendants may elect to sever,

§309.
Severance should be granted

when defences clash, § 310.

In conspiracy and riot no sever-

ance, § 311.

3. Verdict and Judgment.
Joint defendants may be con-

victed of different grades, §

312.

Defendants may be convicted

severally, § 313.

Sentence to be several, § 314.

Offence must be joint to justify

joint verdict, § 315.

XIX. Statutes of Limitation.

Construction to be liberal to de-

fendant, § 316.

Statute need not be specially

pleaded, § 317.

Indictment should aver offence

within statute or exclude ex-

ceptions, § 318.

Statute, unless general, operates

only on specified offences, §

319.

Statute is retrospective, § 320.

Statute begins to run from com-
mission of crime, § 321.

Indictment or information saves

statute, § 322.

In some jurisdictions statute

saved by warrant or present-

ment, § 323.

When flight suspends statute, it

is not revived by temporary
return, § 324.

Failure of defective indictment

does not revive statute, § 325.

Courts look with disfavor on long

delays in prosecution, § 326.

Statute not suspended by fraud,

§32T.
Under statute indictment unduly

delayed may be discharged,

§328.
Statutes have no extra-territorial

effects, § 329.

I. INDICTMENT AS DISTINGUISHED FEOMINFORMATION.

§ 85. " No person shall be held to answer for a capital or

otherwise infamous crime, unless on a presentment or ^nder fed-

indictment of a grand jury, except in cases arising in eraiConsti-

the land or naval forces, or in the militia when in act- trials of all

ual service, in time of war, or public danger ; nor shall infamous

any person be subject, for the same offence, to be twice mu™t^beby

put in jeopardy of life or limb ; nor shall be compelled "ndictment.

in any criminal case to be a witness against himself; nor be

deprived of life, liberty, or property, without due process of

law ; nor shall private property be taken for public use without

compensation." ^

§ 86. " The first clause," to adopt the language of Judge
Story, in commenting on this article, " requires the in-

pj-gggnt.

terposition of a grand lury, by way of presentment or mentis an
^ o J J ' J J L

_
accusation

indictment, before the party accused can be required by grand

to answer to any capital and infamous crime charged which in-

against him. This is regularly true, at the common niiay"be

law, of all offences above the grade of common misde- ''*^^^-

meanor. A grand jury, it is well known, are selected in a man-

1 Const. U. S. Amend, art. 5.
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ner prescribed by law, and duly sworn to make inquiry, and

present all ofEences committed against the authority of the state

government, within the body of the county for which they are

empanelled. In the national courts they are sworn to inquire

and present all ofEences committed against the authority of the

national government within the State or district for which they

are empanelled, or elsewhere, within the jurisdiction of the na-

tional government. A presentment, properly speaking, is an
accusation made ex mero motu by a grand jury, of an offence,

upon their own observation and knowledge, or upon evidence

before them, and without any bill of indictment laid before them
at the suit of the government. An indictment is a written ac-

cusation of an offence preferred to and presented upon oath as

true, by a grand jury at the suit of the government. Upon a

presentment, the proper officer of the court must frame an in-

dictment, before the party accused can be put to answer to it." ^

§ 87. Informations are official criminal charges presented usu-

Informa- ^^^J ^J *^® prosecuting officers of the State, without
tionisea; ^]jg interposition of a grand jury.^ An information, it

procedure is said, resembles not only an indictment, in the correct

ney gen- and technical description of the offence, but also an

action qui tain, in which the informer must show the

forfeiture, and its appropriation, or at least the proportion given

him by the statute.^ So far as the structure of an information

is concerned, the same rales apply as obtain in cases of indict-

ment.* In respect to amendment, however, there is a difference

at common law, arising from the fact that an information ema-

nates exclusively from the attorney general, without the interpo-

sition of a grand jury ; and hence he alone, with leave of court,

^ Story on the Constitution, 657. Davis, 4 Mass. 137; Brimmer v. Long
2 The district attorney may proceed Wharf, 5 Pick. 131; Evans v. Com. 3

by information, although an indict- Met. 458 ; Welde v. Com. 2 Met.
ment for the same offence has been Mass. 408. See also Vanatta v. State,

quashed. U. S. v. Nagle, U. S. C. 31 Ind. 220; Vogel v. State, 31 Ind.

Ct. N. Y. 1879; 8 Rep. 772. 64.

« 1 Ch. C. L. 841; Archbold's C. « R. v. Steel, L. R. 2 Q. B. D. 40;
P. by Jervis, 66; Burn's Justice, 20th Thomas v. State, 58 Ala. 365; State

ed. by Ch. Bears, title Information; v. Anderson, 30 La. Ann. 557; Antle
Com. V. Messenger, 4 Mass. 462, 465; v. State, 6 Tex. Ap. 202; Leatherwood
Com. V. Cheney, 6 Mass. 347; Hill v. v. State, lb. 244.
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is authorized to amend it, the assent of a grand jury not being

required.

§ 88- The limitation in the federal Constitution restricting

prosecutions for infamous crimes to presentments or in- is not

dictments by a grand jury applies distinctively to fed- permiued

eral prosecutions.^ In Pennsylvania there is a consti-
fa„J°„',"'

tutional provision against proceeding by information in crimes,

any case vrhere an indictment lies ;
^ and the same restriction ex-

ists in several of the other States.* In the United States courts,

as has been seen,^ in NewYork,^ and in Virginia,' the limitation

is confined to cases of infamous crime. In New Hampshire, it

obtains in all cases where the punishment is death or confinement

at hard labor.^ In Vermont, a distinction of the same character

is made.^ It may, in fact, be stated as a general rule, that the

provision in the federal Constitution, given at the head of this

chapter, applies only to cases in the United States Courts.^" In

Massachusetts, it was at one time held that all public misde-

meanors which may be prosecuted by indictment may be prose-

cuted by information on behalf of the Commonwealth, unless

the prosecution be restricted by the statute to indictment.^! But
now by the Gen, Stat. c. 158, § 3, all criminal prosecutions

must be by indictment, except (1.) When informations are ex-

pressly authorized by statute ; (2.) In cases before police jus-

tices ; and (3.) In courts-martial. In Connecticut all offences

not punished by death or by imprisonment for life are prose-

cuted by information. !2 In the United States courts, crimes

1 R. u. Seawood, 2 Ld. Hay. 1472; 9 Rev. Stat. Verm. chap. cii.

R. V. Stedman, Ibid. 1307; State v. l» States. Keyes, 8 Vt. 57; Rowan
Rowley, 12 Conn. 101 ; State v. Steb- v. State, 30 Wis. 129 ; State v. Slium-
bins, 29 Conn. 463; State ». Weare, pert, 1 Richards. (S. C.) N. S. 85;
38 N. H. 314; Com. d. Rodes, 1 Dana, Noles v. State, 24 Ala. 672. As to
535- Louisiana see State v. Jackson, 21 La.

2 Story on Const. 653. An. 574; State v. Anderson, 30 La.
» Const, art. 9, § 10. An. 557; State v. "Woods, 31 La. An.
* State V. Mitchell, 1 Bay, 267; 267. As to Illinois seeParris «. Peo-

Clearly v. Deliesseline, 1 McCord, 35. pie, 76 111. 274. As to Michigan, Mc-
« U. S. V. Shepard, 1 Abb. U. S. Namee v. People, 31 Mich. 473 ; Tur-

431. ner v. People, 33 Mich. 363.
« Const, art. 7, § 7. u Com. v. Waterborongh, 5 Mass.
' Davis's C. Law, 422. 257, 259.

8 Rev. Stat. N. Hapip. 457. w 2 Swift's Diw. 371.
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against the elective franchise may be prosecuted by information

filed by the district attorney.^

§ 89. In the United States courts the conclusion is that, for

i.jjjfg^g^g,, misdemeanors, which do not preclude the person con-
crimes victed from beingj a witness, there can be a proceeding
are such as

. _

° ' ^ °
preclude by infonnation,^ and hence a person may be prosecuted

convicted by information for a violation of the revenue laws.^

a'wTtness"^ Severity of imprisonment does not by itself maise.a

crime infamous.*

§90.

By statutes
formal mis-
takes may
be amend-
ed, and
formal
averments
made un-
necessary.

II. STATUTES OF JEOFAILS AND AMENDMENT.

No inconsiderable portion of the difficulties in the way
of the criminal pleader, at common law, have been re-

moved in England by the 7 Geo. 4, c. 64, ss. 20, 21

11 & 12 Vict. c. 46 ; and 14 & 15 Vict. c. 100, and in

most of the States in the America Union, by statutes

containing similar provisions.^ In some jurisdictions,

also, it is provided that as to certain offences certain

1 Rev. Stat. 1022.
a U. S. KMann, 1 Gall. C. C. 3

U. S. i: Isham, 17 Wall. 496 ; U. S. v.

Bozzo, 18 Wall. 125 ; U. S. b. Waller,

1 Sawyer C. C. 701; U. S. v. Ebert,

1 Cent. L. J. 205. See also Stock-

well V. U. S. 13 Wall. 531; U. S. v.

Maxwell, 3 Dill. 275 ; U. S. v. Block,

15 Bank. Reg. 325.

8 U. S. V. Maxwell, 21 Int. Rev.

Rec. 148.

^ R. V. Hickman, 1 Mood. C. C. 34;

People V. Whipple, 9 Cow. 707; Com.
V. Shaven, 3 W. & S. 338.

* In the U. S. courts no indictment

" shall be affected by reason of any

defect or imperfection in matter of

form only, which shall not tend to the

prejudice of the defendant." This

does not include any essential descrip-

tion. Lowell, J., U. S. V. Conant, 9

Report. 36.

Under the English statutes the fol-

lowing rulings are noticed in Roscoe's
Cr. Ev. p. 206 : —

" In R. V. Frost, 1 Dears, .C. C. R.
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427; S. C, 24 L. J. M. C. 61, the

prisoners were charged in an indict-

ment with having by night, in pursuit

of game, entered the lands of George
William Frederick Charles Duke of

•Cambridge ; on the trial a witness

proved that George William were two
of the duke's Christian names, and
that he had others ; no proof was
given what they were. The prosecu-

tor prayed an amendment of the in-

dictment by striking out the names
' Frederick Charles.' This the court

refused, and left the case to the jury,

who, being satisfied as to the identity

of the duke, convicted the prisoners.

On a ease reserved, the Court of

Criminal Appeal quashed the convic-

tion. Parke, B., said : ' The Court

of Quarter Sessions have a power of

amending given them by the statute

14 & 15 Vict. c. 100, s. 1, but they

have a discretion, they are not bound
to allow an amendment. Having omit-

ted to amend at the trial, they cannot

amend now. If they had asked us
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prescribed forms shall be sufBcient.^ Whether such statutes con-

flict with constitutional provisions providing that the indictment

should notify the defendant of the character of the offence de-

pends in part upon the words of the Constitution, in part upon
the degree in which the rights of the defendant are abridged by
the indictment as to which the question arises. Supposing that;

the constitutional provision, as is usually the case, is simply a

whether they ought to have done so,

it is clear that, upon the evidence be-

fore them, they were perfectly right

in refusing to make the amendment
prayed for; but that they would have
been equally wrong in refusing to

amend had the amendment asked for

been to strike out all the Christian

names of the Duke of Cambridge,
who was described in the indictment

as George William Frederick Charles

Duke of Cambridge. According to

the usual rule, tlie prosecutor must
prove all matter of description al-

leged, though it was not necessary to

allege it. The" proper course would
have been for them to have found that

the person mentioned was a person

who had the title of Duke of Cam-
bridge, and to have omitted all the

Christian names.'
" It has been held that an indict-

ment for an attempt to murder A. W.
may be amended by substituting for

A. W. ' a certain female child whose

name is to the said jurors unknown,'
although the act refers only to vari-

ances in the name, or Christian or sur-

name. R. V. Welton, 9 Cox C. C. 297.

" An indictment charged D. T. as

a receiver of stolen goods, ' he, the

said A. B., knowing them to have been

stolen ;
' upon verdict of guilty he

moved in arrest of judgment, but the

Court of Quarter Sessions struck out

the words , A. B.' and substituted ' D.

T.' It was held by the Court of Crim-

inal Appeal that the court had no

power to amend after verdict, so as to

alter the finding of the jury, and that

the prisoner was entitled to move in

arrest of judgment. R. v. Larkin,

Dears. C. C. 365; 23 L. J. M. C. 125.

" On an indictment against the

defendant for obstructing a footway

leading from A. to G., it appeared

that the so-called footway was for

half a mile from its commencement,
as described in the indictment, a'

carriage-way; the obstruction was in

the part beyond. The Court of

Queen's Bench Iield that tliis was a
misdescription, which ought to be

amended under the 14 & 15 Vict. c.

100, s. 1. R. V. Sturge, 3 E. & B.

734; 77 E. C. L. R.; S. C, 23 L. J.

M. C. 172.

" On an indictment for stealing

19s. Sd. the court held that the indict-,

ment might be amended by altering-

the words, ' nineteen and sixpence '

to ' one sovereign.' R. v. Gumble, 42

L. J. M. C. 7; 12 Cox C. C. (C. C.

R.) 248; and see R. v. Bird, 12 Co*;

C. C. (C. C. R.) 257."

As to how far verdict cures see

infra, § 759.

Merely clerical errors, as will be'

seen, may be disregarded in error, or
in motions of arrest of judgment.

Infra, § 273.

1 See, as to liquor prosecutions,

Whart. Crim. Law, 8th ed. § 1530;,

and see State v. Comstock, 27 Vt.

553 ; Hewitt v. State, 25 Tex. 722.

As to waiver of constitutional rights

see Whart. Crim. Law, 8th ed. § 145 a.

Infra, § 733.
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presentation of the common rule, that the defendant is entitled

to notice in the indictment of the charge against him,^ we can

adopt the following conclusions :

1. Statutes which merely facilitate the pleading in a case,

such as those providing that technical objections are to be taken

by demurrer, or that defects of process must be met by motion to

quash, or that formal statements as to time, place, tenor, name,

and value, are open to amendment on trial, are constitutional.

2. Statutes which authorize forms which give no substantial

notice of the offence, or which permit radical amendments after

bill found, are unconstitutional.^

III. CAPTION AND COMMENCEMENT.

§ 91. The caption is no part of the indictment ; * its office is

Caption is to state the style of the court, the time and place of its

TiidFc*-
° meeting, the time and place where the indictment was

1 See, to this effect, Com. v. Phil-

lips, 16 Pick. 211 ; Com. v. HoUey, 3

Gray, 458.

= State V. Comstock, 27 Vt. 5.53;

Com. u. HoUey, 3 Gray, 458; Brown v.

Com. 78 Penn. St. 122; Com. v. Sey-

mour, 2 Brewst. 567
; Cochrane v.

State, 9 Md. 400; Trimble v. Com.
2 Va. Cas. 143 ; Lasure v. State, 19

Oh. St. 44 ; People v. Cook, 10 Mich.

164; Marvin v. People, 26 Mich. 298;

McLaughlin v. State, 45 Ind. 338
;

Kowan u. State, 30 Wis. 129
; State v.

Schricker, 29 Mo. 265; State v. Craig-

head, 32 Mo. 561 ; Noles v. State, 24
Ala. 672; Thompson v. State, 25

Ala. 41 ; Rocco v. State, 37 Miss. 357;

State V. Hart, 4 Ired. 246; State v.

Mullen, 14 La. An. 570 ; People v.

Kelly, 6 Cal. 210 ; State v. Manning,
14 Tex. 402.

' State V. Learned, 47 Me. 426;
People V. Campbell, 4 Parker C. K.
386; Com. v. Buzzard, 5 Grat. 694;
State V. Wilburn, 25 Tex. 738; State
V. Daugherty, 80 Tex. 8(>0.

This question, supposing the con-
stitutional provisions are mereexpres-

68

sions of the common law in this re-

spect, will be found elaborately dis-

cussed in Bradlaugh v. R., L. R. 3 Q.
B. D. 607 ; 14 Cox C. C. 68 ; cited in-

fra, § 760.

As to effect of verdict in curing

formal errors, see infra, §§ 400, 759.

In Pennsylvania it is said that the

name of the owner in larceny can be
stricken out, and "persons unknown"
inserted. Com. v. O'Brien, 2 Brew-
ster 566. See Phillips v. Com. 44
Penn. St. 197. And see, to same gen-

eral effect, Mulrooney v. State, 26 Oh.
St. 326. As to other amendments, see

State w. Arnold, 50 Vt. 731; People!;.

Mott, 34 Mich. 80; Garvin v. State,

62 Miss. 207.

« 1 East P. C. 113; Fost. 2; Ch. C.

L. 327; 1 Saund. 250 d,n. 1; 1 Stark.

C. P. 238; R. V. Marsh, 6 A. & E.
236; State v. Gary, 36 N. H. 359;
State V. Gilbert, 13 Vt. 647

; State v.

Thibeau, 30 Vt. 100; People v. Jew-
ett, 3 Wend. 319; People v. Bennett,
87 N. Y. 117; State v. Price, 6 Halst.

203; Berrian v. State, 2 Zab. 9; State
V. Smith, 2 Harring. 532; State v.
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found, and the jurors by whom it was found ; and these ment, be-

particulars it must set forth with reasonable certainty pianatory

for the use, as will presently be seen, of a superior or P""^ ^'

appellate court to which it may be removed.^ It must show that

the venire facias was returned, and from whence the jury came,

or it will be fatal on demurrer.^

When the indictment is returned from an inferior court, in

obedience to a writ of certiorari, the statement of the previous

proceedings sent with it is termed the schedule, and from this

instrument the caption is extracted.^ When taken from the

schedule it is entered upon the record, and prefixed to the in-

Brickell, 1 Hawks, 354 ; State v. Had-
dock, 2 Hawks, 261; Noles u. State,

24 Ala. 672. See other cases infra,

§ 93. In Wh. Free. vol. i. pp. 1 et seq.

several forms of captions are given.

See Caldwell v. State, 3 Baxter, 429.

1 U. S. I'. Thompson, 6 McLean, 56;

State V. Conley, 39 Me. 78; McClure
V. State, 1 Yerg. Tenn. R. 206, per

White, J. ; English v. State, 4 Tex.

125; Reeves v. State, 20 Ala. 33.

2 State u. Hunter, Peck's Tenn. R.

166. See State v. Fields, Ibid. 140;

State V. Williams, 2 McCord, 301.

In England, the caption in general

does not appear until the return to a

writ of certiorari, or a, writ of error;

yet, in cases of high treason, the de-

fendant is entitled to a copy of it in

the first instance, after the finding of

the indictment, in order that he may
be acquainted with the names of the

jurors by whom it was presented. 1

East F. C. 113; Fost. 2; Ch. C. L.

327. As it forms no part of the in-

dictment, it has been held no ground

for arresting judgment that the in-

dictment does not show, in its caption,

that it was taken in the State ; for, it

is said, while it stood on the records

of the court below, it appeared to be

an indictment of that court, and, when
sent to the Supreme Court, the cap-

tion of the record, of which it is a

part, officially certified, renders it suf-

ficiently certain. State v. Brickell, 1

Hawks, 354; 1 Saunders, 250 d, n. 1.

If wholly omitted in the court below,

it is said the indictment may never-

theless be sufficient, as the minute of

the clerk upon the bill, at the time of

the presentment, and the general rec-

ords of the term, will supply any de-

fect in such preface. State v. Gilbert,

13 Vt. 647; State v. Smith, 2 Har-
ring. 532.

In North Carolina, it was held that

a caption to an indictment is only

necessary where the court acts under

a special commission. State v. Was-
den, N. C. Term, 163.

Giving only the initials of the first

names of the grand jurors is no de-

fect. Stone V. State, 30 Ind. 115.

In Massachusetts practice, it seems,

each indictment is framed with its

own special caption, instead of leaving

the caption to be made up, as is the

usual and better course, from the rec-

ords of the court, by the clerk, when
the record is taken into another court.

Yet even in Massachusetts, this " cap-

tion," if it is so to be called, is purely

formal, and is amendable. See Com.
V. Edwards, 4 Gray, 1. See also

State V. Conley, 39 Me. 78.

8 1 Saund. 309.
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dictmenfc, of which, however, it forms no part, but is only the

preamble which makes the whole more full and explicit.^ When
there has been a removal by certiorari, its principal object, as

we have seen, is to show that the inferior court had jurisdiction,

and, therefore, a certainty in that respect is particularly requi-

site. Care must be taken duly to set it forth, for if there be no

caption, or one that is defective, the error, in England, may be

taken advantage of on arrest.^

§ 92. A formal statement in the indictment that it was found

Substan- by the authority of the State is not necessary, if it ap-

cy on'iy're- P^ar, from the record, that the prosecution was in the
quired. name of the State.^ The caption must set forth the

court where the indictment was found, as a " General Session of

the Peace," " the Court of Oyer and Terminer," &c., " for N.

Y. County," &c., so that it may appear to have jurisdiction.*

Next to the statement of the court follows the name of the place

and county where it was holden, and which must always be in-

serted ;
^ and though it may be enough, after naming a place, to

refer to " the county aforesaid," yet, unless there be such ex-

press reference to the county in the margin, or it be repeated in

the body of the caption, it will be insufficient.® This is neces-

sary in order to show that the place is within the limits of the

jurisdiction ;
"^ and, therefore, whether the caption wholly omit

the place, or do not state it with sufficient certainty, the proceed-

ings will be alike invalid, though amendable ;
^ as if it state it

to be taken only at the town, without adding " the county afore-

said" the omission will vitiate.^ But though the name of the

1 2 Hale, 165; Bac. Ab. Indict- ^ Dyer, 69, A. ; Cro. Jac. 276 ; 2

ment, J. ; Burn, J., Indictment, ix.; Hale, 166; 2 Hawk. c. 25, s. 128;
Williams, J., Indictment, iv. Bacon Ab. Indictment, i.

2 2 Sessions Cases, 316; 1 Cli. C. » 2 Hale, 180; 3 P. Wms. 439 ; 1

L. 327. See State v. Wasden, 2 Tay- Saund. 308, n. ; Cro. Eliz. 137, 606,
lor N. C. 163; State v. Haddock, 2 738.

Hawks, 461. 7 R. v. Stanbury, L. & C. 128. As
* Greeson v. State, 5 Howard's to venue see fully infra, § 139.

Miss. 33. 6 Cro. Jac. 276; 2 Hale, 166; 2
* 2 Hale, 165; 2 Hawk. c. 25, ss. 16, Hawk. c. 25, s. 128 ; Bac. Ab.Indict-

17, 118, 119, 120; Burn's Justice, ment, i.

29th ed. by Chitty & Bears, Indict. » Cro. Eliz. 137, 606, 738, 751; 2
ix.; Dean v. State, Mart. & Yer. 127; Hale, 166 ; 2 Hawk. c. 25, s. 128; Bac.
State V. Zule, 5 Halst. 348. Ab. Indictment, i. ; Williams, J., In-
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county be left blank in tbe margin of an indictment for misde-

meanor, it is enough, in Virginia, if the county be stated in the

body of the indictment.^

dictment, iv. ; U. S. v. Wood, 2 Wheel.
C. C. 336.

1 Teft I'. Com. 8 Leigh, 721.

The omission of North Carolina, in

an indictment found in a court in that

State, where the name of the county
is inserted in the margin or body of

the indictment, is not a cause for ar-

resting the judgment. State v. Lane,
4 Ired. 113. An indictment in the
same State, containing in its caption
a statement of the term in these words
" Fall Term, 1822," and, in the body
of the indictment, charging the time
of the offence in these words: " On
the first day of August in the present
year," was held good; and it was said

that there was no necessity for stating

any time in the caption of an indict-

ment found in the county or supreme
courts. State v. Haddock, 2 Hawks,
461.

In Massachusetts, an indictment
with this caption :

" Commonwealth
of Massachusetts, Essex, to wit: At
the Court of Common Pleas, begun
and holden at Salem, within and for

the county of Essex," on a certain

day, sufficiently shows that it was
found at a court held in this Common-
wealth. Com. V. Fisher, 7 Gray, 492.

See also Jeffries v. Com. 12 Allen,

145; Com. v. Mullen, 13 Allen, 551.

In the same State, an indictment which
purports by its caption to have been
found at a Court of CommonPleas for

the county of Hampshire, and in the

body of which " the jurors of said Com-
monwealth on their oath present,"

sufficiently shows that it was returned

by the grand jury for the county of

Hampshire. Com. v. Edwards, 4 Gray,

1. Infra, § 134. And in Maine, where
the record .

commenced : "State of

Maine, Cumberland, ss. At the Su-

preme Court begun and holden at

Portland, within the county of Cum-
berland," it was held that this was
sufficient to show that the court at

which the indictment was found was
holden for that county in the State

of Maine. State u. Conley, 39 Me.
78. Infra, §189. For other rulings

on captions see Davis v. State, 19

Oh. St. 270; Lovell v. State, 45
Ind. 550; Woodsides v. State, 2 How.
Miss. 655 ; Reeves v. State, 20 Ala.

33.

A party was indicted for murder in

the Circuit Court for Carroll County,

was arraigned, pleaded not guilty, and
was put upon his trial; the jury fail-

ing to agree were discharged, and at

the suggestion of the prisoner, the

record of proceedings was transmitted

to the Circuit Court for Washington
County. The transcript of the record

so transmitted stated that the grand
jurors who found the presentment

were '
' good and lawful men of Bald-

more County." All the proceedings

prior and subsequent to this state-

ment were properly recorded as of

Carroll County. It was ruled that this

did not vitiate the indictment. Davis

V. State, 39 Md. 353.

In England it was once held that

the indictment must, in all cases, be

shown to have been taken upon oath,

and if this allegation be omitted, the

caption cannot be supported. 2 Keb.

676; 1 Keb. 329; 1 Sid. 140; 3 Mod.
202; 2 Hale, 167; 2 Hawk. c. 25, s.

126; Bac. Ab. Indictment, i. ; Burn,

J., Indictment, ix.; Williams, J., In-

dictment, iv. It is otherwise, how-
ever, under statutes permitting affirm-

ations. And an indictment purport-
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§ 93. Defects in the caption of the indictment, as not naming

Cantion *^® j"<3g6s, the jurors, and the county, which would be
may be fatal if the indictment were removed into a superior
amended. ,. . . , . ,.,..,

court, may be supplied in the court in which it is taken,

ing to be presented by the grand
jurors " upon their oath and affirma-

tion " need not state the reasons why
any of the jurors affirmed instead of

being sworn. Mulcahy v. R. 3 L. R.
H. L. Cas. 306; Com. c. Brady, 7 Gray
(Mass.), 320. See, however, contra,

State V. Harris, 2 Halst. 361.

Whether "oath"' or "oaths" is

averred is immaterial. Com. v. Sholes,

11 Allen, 554; State v. Dayton, 3 Zab.
49. Infra, § 277.

It must appear on the face of the

record, that the bill was found by at

least twelve jurors, or it will be insuffi-

cient. Cro. Eliz. 654; 2 Hale, 167; 2

Hawk. e. 25, ss. 16, 126 ; 1 Saund. 248,

n. 1; 4 East, 175, 176; Andr. 230;

Bae. Ab. Indictment, i. ; Burn, J., In-

dictment, ix. ; Williams, J., Indict-

ment, iv. Where the statute requires

more than twelve, the requisite num-
ber must be averred. Fitzgerald v.

State, 4 Wis. 395. They are usually

described, also, as " good and lawful

men," which is sufficient; 2 Hale,

167; Cro. Eliz. 751; 1 Keb. 629; Cro.

Jac. 635; State v. Price, 6 Halst. 203.

See State v. Jones, 4 Halst. 357; but
this is not in England absolutely es-

sential, especially when the indict-

ment is found in a superior court,

because all men shall be so regarded
until the contrary appear. 2 Keb.
366; 2 Hawk. c. 25, ss. 16, 126; Bac.
Ab. Indictment, i. ; Burn, J., Indict-

ment, ix. ; Williams, J., Indictment,
iv.; Stark. C. P. 236-7; R. v. Butter-
field, 2 M. & R. 522. See Jerry v.

State, 1 Blackf. 395 ; Beauchamp v.

State, 6 Blackf. 299
; Bonds v. State,

Mart. & Yerg. 143 ; State v. Glasgow,
Conf. 38; State v. Yancy, 1 Tread.
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237. The caption then must state

that they are " of (he county afore-

said," or other vill or precinct for

which the court had jurisdiction to in-

quire ; and if these words are omitted

the whole will be vicious. Tipton v.

State, Peck's R. 8 ; Cornwell v. State,

Mart. & Yerg. 147; Cro. Eliz. 667; 2

Keb. 160; 2 Hale, 167; 2 Hawk. c.

25, ss. 16, 126; Bac. Ab. Indictment,

i. ; Burn, J., Indictment, ix. ; Wil-

liams, J. , Indictment, iv. Tire cap-

tion, by implication at least, must show
that the grand jury were of the coun-

ty where the indictment was taken.

Tipton V. State, Peck's Tenn. R. 308;

per Haywood and Beck, JJ., contra,

White, J.; Woodsides v. State, 2 How.
(Miss.) 655. It is not, under the

present practice, requisite to give the

names of the grand jurors. R. v.

Aylett, 6 A. & E. 247 ; R. v. Marsh,
6 A. & E. 236. If the names are giv-

en, a variance as to one of tliem is not

fatal. State v. Norton, 3 Zab. 33;

State V. Dayton, Ibid. 49.

Where it appeared by the record

that a foreman was appointed, and the

indictment was returned, signed by
him, and the caption stated that the

grand jury returned the bill into court

by their foreman, it was held suffi-

cient evidence that the bill was re-

turned by the authority of the grand
jury. Greeson v. State, 5 How. Miss.

R. 33. See infra, § 368.

When an indictment purports to be
on the affirmation of some of the
grand jurors, it is said, in New Jer-

sey, that it must appear tliat they were
persons entitled by law to take affirm-

ations in lieu of oaths, or it will be
fatally defective

; State v. Harris, 2
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by reference to other records there,^ since when the indictment

remains in the court of finding a caption is unnecessary .^ And
it is also held that the caption may be amended in the Supreme
Court, on proper evidence of the facts ; or the certiorari may be

returned to the court below, and the amendment made there.^

§ 94. It is ordinarily sufficient for the commence- com-

ment to state that the grand jurors of the State or

Commonwealth, inquiring for the particular county or

city, as the case may be, on their oaths or affirma- grand ju-

tions respectively, find the special facts making up the aiso'their

charge.4
"^"'-

mencement
must aver
office and
place of

Halsted, 361; but such is not the

usual practice; the indictment going
no further, in most States, than to

aver the fact of its being made on tlie

oaths and affirmations of the grand
jurors. Com. v. Fisher, 7 Gray, 402.

If the caption omit to state the

grand jury were sworn, it will be pre-

sumed they were sworn; at least tlie

recital in the record that " the grand
jury were elected, empanelled, sworn,

and charged,'' will be sufficient. Mc-
Clure V. State, 1 Yerg. 206, per Ca-
tron, J.

In NewYork, it was ruled that an
indictment taken at the sessions must,

in the caption, state that the grand
jury were, then and there, sworn and
charged; the omission of the words
" then and there " being fatal on mo-
tion in arrest of judgment; People v.

Guernsey, 2 Johns. Cas. 265; but the

contrary was held in Mississippi, where
it was said that, if it appear from tlie

record that the grand jurors were
sworn, it will be presumed that lliey

were then and there sworn. Wood-
sides V. State, 2 How. Miss. K. 655.

^ Faulkner's case, 1 Saund. 249; R.

V. Davis, 1 C. & P. 470; Broome v.

K. 12 Q. B. 838; U. S. v. Thompson,
6 McLean, 156 ; State v. Brady, 14

Vt. 353: Com. v. Mullen, 13 Allen,

551; Com. v. Hines, 101 Mass. 33;

Dawson v. People, 25 N. Y. 399 ; Penn-
sylvania V. Bell, Add. 173; Com. v.

Bechtell 1 Am. L. J. 414; Brown v.

Com. 78 Penn. St. 122; Mackey v.

State, 3 Oh. St. 362; State v. Creight,

] Brev. 169; State v. Murphy, 9 Port.

487; Reeves v. State, 20 Ala. 33;

Kirk V. State, 6 Mo. 469 ; State v.

Freeman, 21 Mo. 481 ; Cornelius v.

State, 7 Eng. 782; Allen v. State, 5

Wis. 329. As to Massachusetts prac-

tice see Com. v. Gee, 6 Cush. 174;

Com. V. Stone, 3 Gray, 453; Com. v.

Cullon, 11 Gray, 1. As to particu-

larity required in Indiana see State

V. Connor, 5 Blackf. 325. As to

Wisconsin see Fitzgerald v. State, 4

Wis. 395; and see cases cited supra,

§91.
2 Wagner v. People, 4 Abb. App.

Dec. 509.

^ State u. Jones, 4 Halst. 357; State

V. Norton, 3 Zabr. 33 ; State v. Wil-

liams, 2 McCord, 301 ; Vandyke o.

Dare, 1 Bailey, 65. See infra, § 368.

* The commencement of an indict-

ment in these words, " The grand

jurors for the people of the State of

Vermont, upon their oath, present,"

&c., is sufficient, on motion, in arrest

of judgment. State v. Nixon, 18 Vt.

70. So when " oaths " and not " oath "

is used. Com. v. Sholes, 13 Allen,

554; State v. Dayton, 2 Zabr. 49.
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§ 95. It must appear in the commencement of each count of

Each count ^^ indictment that it was found by the jurors of the
must con- particular iurisdiction, on their oaths or affirmations,^
tain aver- ^

p i i
mentof and a want of such allegation in a subsequent count

will not be aided by such allegations in a former count,

where there is no reference to such former count for the find-

ing of that fact.2 It is not necessary that the commencement
should use the term "grand" before jurors, when the rest of

the record shows that it was " grand jurors " that was meant.^

The indorsement upon an indictment is no part of it.*

IV. name and ADDITION OF DEFENDANTAND NAME OF PROSECU-
TOR AND THIRD PARTIES.

1. As to Defendant.

§ 96. The indictment must be certain as to the defendant's

Name of
name.^ The name should be repeated to every distinct

'^u^^'Jji"' allegation ; but it will suffice to mention it once as the
should be

. .

specifically nominative case in one continuing sentence.

When once given in full, the name need only be re-
given.

1 2 Hale, 167; 2 Hawk. c. 25, s.

126
; Burns, J., Indictment, ix. ; State

V. Conley, 39 Me. 78 ; State v. Nixon,
18 Vt. 70 ; Com. v. Fi§her, 7 Gray,
492; Young v. State, 6 Ohio, 435;

Burgess v. Com. 2 Va. Cas. 483 ; Clark
V. State, 1 Carter, Ind. 253; State v.

Williams, 2 McCord, 301 ; Morgan v.

State, 19 Ala. 556; Byrd v. State, 1

How. (Miss.) 163; Abram v. State, 25

Miss. 589. As to inserting " good and
lawful men " see Weinzorpflin v. State,

7 Blaekf. 186.

The usual form is, " The grand ju-

rors for the State (or Commonwealth)
of A., inquiring for the city (or town)
of B., upon their oaths and affirma-

tions respectively do present." To
this, as a title, is prefixed the statu-

tory name of the court. See, for forms
in full, Whart. Prec. vol. i. pp. 8 et

seq.

" Oath " may supply the place of
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"oaths." State v. Dayton, 3 Zab. 49;

Jerry v. State, 1 Blaekf. 395. That
the commencement may be amended
see Com. v. Colton, 11 Gray, 1 ; State

V. Mathis, 21 Ind. 277; State v. Eng-
land, 19 Mo. 481.

The distinction between " caption ''

and "commencement" is not main-

tained by some of our courts, both, by
such courts, being called "caption."
But as both are purely formal, and are

open to amendment by the record, they

should be so amended when faulty.

2 R. V. Waverton, 17 Q. B. 662; 2

Den. C. C. 347; State v. McAllister,

26 Me. 374.
s U. S. I.. Williams, 1 Cliff. C. C.

5 ; Com. V. Edwards, 4 Gray, 1 ; State

V. Pearce, 14 Fla. 153.

^ Collins 17. People, 39 111. 233.
s Bac. Abr. Misn. B. ; 2 Hale, 175

;

Chitty's C. L. 167; Enwright v. State,

58 Ind. 567.
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peated by the Christian title as " the said John " or " James,"

as the case may be.^ But each count must describe the de-

fendant by his full name.^

§ 97. If the surname of the defendant be omitted in the pre-

senting portion of an indictment, the defect is fatal, ^ . .° ^
, _

Omission
though the full name be mentioned in subsequent al- of surname

. , .is fatal.
legations referring to the name as their antecedent.^

§ 98. A plea in abatement, in the language of Mr. Chitty,

has always been allowed when the Christian name of Mistake as

the defendant is mistaken,* but it seems formerly to '<> ^'"'^'^
^ surname or

have been supposed that an error in the surname was Christian

not thus pleadable.^ But it is now the settled law that be met in

a mistake in the latter is equally fatal with one in the ^ ^ ^"^° '

former.^ A plea in abatement is the proper way to meet the

misnomer of the defendant, and after verdict the objection is too

late.'!'

When the issue is tried on plea in abatement, if the sound of

the name is not affected by the misspellings, the error will not

be material.^ If two names are, in original derivation, the same,

and are taken promiscuously in common use though they differ

in sound, yet there is no variance.®

A blank in either Christian name or surname is ground for

a motion to quash, or plea in abatement.^"

§ 99 The surname may be such as the defendant has usually

gone by or acknowledged ; and if there be a doubt which one

1 State V. Pike, 65 Me. 111.

" K. V. Waters, 1 Den. C. C. 356;

Com. V. Sullivan, 6 Gray, 478.

An indictment against "Edward
Toney Joseph Scott," laborers, in-

tended for Edward Toney and Joseph

Scott, is bad. State v. Toney, 13

Tex. 74.

8 State V. Hand, 1 Eng, (Ark.)

165.

^ 2 Hale, 176, 237, 238; 2 Hawk. c.

25, s. 68 ; Bac. Ab. Ind. G. 2, Misn.

B.; Burn, J., Indict.; Gilb. C. P. 217.

Infra, § 423.

6 2 Hale, 176; 2 Hawk. c. 25, s. 69;

Burn, J., Indict.; Williams, J., Misn.;

Bac. Ab. Misn. B. ; Com. v. Demain,

Brightly R. 441.

« 10 East, 83; Kel. H, 12.

' Infra, §§ 106, 423; State v. Bish-

op, 15 Me. 122 ; State v. Nelson, 29

Me. 329; Smith v. Bowker, 1 Mass.

76; Com. v. Lewis, 1 Met. 151 ; Com.

V. Fredericks, 119 Mass. 199; Com. v.

Cherry, 2 Va. Cas. 20; State u. White,

32 Iowa, 17 ; Miller v. State, 54 Ala.

155 ; Foster v. State, 1 Tex. Ap. 531.

8 10 East, 84; 16 East, 110; 2

Hawkins, c. 27, s. 81. Infra, § 119
;

Whart. Crim. Ev. §§ 94 et seq.

9 2 Kol. Ab. 135; Bac. Ab. Misn.,

where the instances of this principle

are stated at large.

i« Infra, §§ 385, 425.
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may be
laid as an
alias.

§100.

of two names is his real surname, the second may be added in

Surname the indictment after an alias dictus,^ thus, " Richard

Wilson, otherwise called Richard Layer." Proof of

either will be enough.^

The inhabitants of a parish, in England, may be in-

dicted for not repairing a highway, or the inhabitants

of a county, for not repairing a bridge, without naming
any of them.^ And in Pennsylvania it was determined,

that where an act of assembly directed " the president,

managers, and company " of a certain turnpike road to

remove a gate on the road, that an indictment would

not lie against the president and managers, individu-

ally, for not removing the gate.^ In Maine, however, it is said,

that where an offence is committed by virtue of corporate au-

thority, the individuals concerned in its commission, in their

personal capacity, and not as a corporation, must be indicted ;
^

and in Virginia it has been ruled, still more broadly, that a cor-

poration cannot be impleaded criminaliter by its artificial name
at common law.^ But for all disobedience to statutes and dere-

lictions of duty, the better opinion is that a corporation aggregate

may be indicted by its corporate name ; which name must, as a

rule, be correctly alleged as it existed at the time of the offence.''

Inhabi-
tants of
parish and
corpora-
tion may
be indicted
in corpo-
rate name
for disobe-
dience.

1 Bro. Misn. 37.

2 State V. Graham, 15 Rich. (S. C.)

310.

It was once doubted whether there

could be an alim of the Christian

name. 1 Ld. Rayra. 562; Willes,

554; Burn, J., Indict.; 3 East, 111.

This doctrine, Mr. Chitty well argues,

is not well founded; for, admitting

that a person cannot have two Chris-

tian names at the same time, yet he
may be called by two such names,
which is sufficient to support a dec-

laration or indictment, baptism being

immaterial. II. T. H. 26 ; 6 Mod.
116 ; 1 Camp. 479. And Lord Ellen-

borough said that for all he knew, on
a demurrer, " Jonathan, otherwise

John," might be all one Christian

name. Scott v. Soans, 3 East, 111.
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8 2 Roll. Abr. 79; Archbold's C. P.

25.

^ Com. V. Demuth, 12 Serg. &
Rawle, 389.

« State V. Great Works, 20 Me. R.

41.

^ Com. V. Swift Run Gap Turn-
pike Co. 2 Virg. C. 362. See Whart.
Crim. Law, 8th ed. §§ 91-2.

' Whart. Crim. Law, 8th ed. §§
91-2

; R. V. Great North of England
R. R. Co. 9 Q. B. 315; R. v. Mayor,
&c. of Manchester, 7 El. & Bl. 453

;

R. V. Birm. & Glou. Railway Co. 3

Ad. & El. Q. B. 223 ; 9 C. & P. 478
State V. Vermont C. R. R. 28 Vt. 583;

Com. V. Phillipsburg, 10 Mass. 78;
Com. V. Dedham, 16 Ibid. 142 ; Com.
i). Demuth, 12 S. & R. 389. See Mc-
Gary v. People, 45 N. Y. 163, and cases
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§ 101. In several jurisdictions it has been determined that the

law does not recognize more than one Christian name,
j^-^^^]^

and, therefore, when the middle names of the defend- nameato
b6 ffiven

ant are omitted, the omission is right.^ And the same when es-

view is taken in Ohio and Tennessee, with the qualifi-

cation that if a middle name is nevertheless set out, it must be

proved as laid.^ It was held a misnomer, however, in Massachu-

setts, when T. H. P. was indicted by the name of T. P.^ The
omission of the first name, giving only the middle, is fatal, unless

the party is only known by the middle name.* The better view

is that when a party is known by a combination of names, by
these he should be described ; though it is otherwise when he is

only known by a single name.^

§ 102. Where names are ordinarily written with an abbrevia-

tion, this will be sufficient in an indictment.^ And
l„,^^^]^

where a man is in the habit of using initials for his sufficient

^ II- -Ti 111- when used
Christian name, and he is so indicted, and the fact by party

whether he was so known is put in issue, and he is con-

victed, the court will not interfere on that ground.^ Even a

cited Whart- Crim. Law, 8th ed. §§
91-2.

^ R. V. Newman, 1 Ld. Raym. 562;

Roozevelt v. Gardiner, 2 Cow. 463
People r. Cook, 14 Barb. 259 ; Ed-
mondson v. State, 17 Ala. 179; State

V. Manning, 14 Texas, 402 ; State v.

Williams, 20 Iowa, 98. See State v.

Smith, 7 Eng. 622; West v. State, 48

Ind. 483; State v. Martin, 10 Mo.
391.

2 Price V. State, 19 Oh. 423; State

V. Hughes, 1 Swan (Tenn.), 261; but

see contra, People i\ Lockwood, 6 Cal.

205; Miller v. People, 39 111. 457.

8 Com. V. Perkins, 1 Pick. 388. See,

to same effect, Slate v. Homer, 40 Me.
438 ; Com. u. Hall, 8 Pick. 362.

* State V. Hughes, 1 Swan, 266

State 17. Martin, 10 Mo. 391. See

Hardin v. State, 26 Tex. 113.

6 Whart. Crim. Ev. § 100.

" State V. Kean, 10 N. H. 347. See

Com. V. Kelcher, 3 Mete. (Ky.) 484,

where " Mrs. Kelcher " was held

sufficient on demurrer. See contra,

Gatty V. Field, 9 Ad. & El. (N. S.)

431.

' R. V. Dale, 17 Q. B. 64; Tweedy
j;. Jarvis, 27 Conn. 42; Vandermark
V. People, 47 111. 122; City Coun. v.

King, 4 McCord, 487 ; State v. An-
derson, 3 Rich. 172; State v. Boll, 65

N. C. 313; State v. Johnson, 67 K C.

58; State v. Black, 31 Tex. 560; and

cases cited infra, §§ 115-7.

"Lord Campbell, when an objec-

tion was made to a recognizance taken

before Lee B. Townshend, Esq., and
I. H. Harper, Esq., that only the in-

itials of the Christian names of the

justices were mentioned, remarked:
' I do not know tliat these are initials;

I do not know that they (the justices)

were not baptized with those names;
and I must say that I cannot acquiesce

in the distinction that was made in

Lomax v. Tandels, that a vowel may
77
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Party can-
not dispute
a name ac-
cepted by
him.

§104.

Unknown
Earty may

e approxi-
mately de-
scribed.

motion to qaash will be refused when based simply on the adop-

tion of initials for Christian names.

§ 103. If a man, by his own conduct, renders it

doubtful what his real name is, he cannot defend him-

self on the ground of misnomer, if he be indicted by a

name commonly accepted by him.^

Where the name of the defendant is unknown, and he

refuses to disclose it, he may be described as a person

whose name is to the jurors unknown, but who is per-

sonally brought before them by the keeper of the

prison ;
^ but an indictment against him as a person to

the jurors unknown, without something to ascertain whom the

grand jury meant to designate, will be insufficient.* The pi-ac-

tice is to indict the defendant by a specific name, such as John

be a name but a consonant cannot. I, of ; but that consonants could not be

allow that a vowel may be a Christian'

name, and why may not a consonant?

Whymight not the parents, for a rea-

son good or bad, say that their child

should be baptized by the name of B.,

C, D., F. or H.? I am just informed,

by a person of most credible authority,

that within his own knowledge a per-

son has been baptised by the name of

T.' And in this opinion of the chief.

Justices Patterson, Wightraan, and
Erie, concurred. R. v. Dale, 15 Jur.

657 ; 5 E. L. & E. 360." 18 Alb. L.

J. 127; S. P., Tweedy v. Jarvis, 27

Conn. 42.

In Kinnersley v. Knott, 7 C. B. 980,

Mr. Sergeant Talfourd contended that

a defendant called "John M. Knott
was not legally and properly desig-

nated, saying that the letter M, stand-

ing by itself, could not be pronounced
and meant nothing, but that in this

connection it meant something, and
that that something ought to be
stated, for the law forbade the use of

initials in pleadings. The court,

however, held that M. was not a
name. Maule, J., said, that vowels
might be names, and that in Sully's

Memoirs a Monsieur D'O is spoken
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so alone, as they require in pronun-

ciation the aid of vowels ; and the

chief justice said that the courts had
decided that they would not assume

that a consonant expresses a name,

but that it stood for an initial only,

and that the insertion of an initial

instead of a name was a ground of

demurrer. In this country, as we
have seen,~~single consonants may be

names. 18 Alb. L. J. 127. See Mead
V. State, 26 Oh. St. 505; State v.

Brite, 73 N. C. 26. But if the rec-

ord show that the initial is not the

full name, the variance may be fatal.

State V. Webster, 30 Ark. 166.

In Gerrish u. State, 53 Ala. 476,

the defendant was indicted by the

name of F. A. Gerrish, and he
pleaded that his name was not F. A.

Gerrish, but Frank Augustus Gerrish,

and that he was generally known as

Frank A. Gerrish, and that this was
known to the grand jury that in-

dicted him. The plea was held good.
1 U. S. V. Winter, 13 Blatch. 276.

^ Newton v. Maxwell, 2 Crompt.
& Jer. 2 15 ; State v. Bell, supra

Whart. Crim. Ev. § 95.

8 State V. Angell, 7 Iredell, 27.

* R. V. , R. & R. 489.
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No-name, and if he pleads in abatement, to send in a new bill,

inserting the real name which he then discloses, by which he is

bound. This course is in some States prescribed by statute.^

A known party cannot be indicted as unknown.^
The Christian name may, if necessary, be averred to be un-

known.^

The pleading as to unknown co-conspirators is elsewhere dis-

cussed.*

§ 105. Stat. 1 Henry 5, c. 5, in force in most of the United
States, specifies the following additions :

" Estate, or At com-

degree, or mystery ;
" and also the addition of the

"edition i

" towns, or hamlets, or places, and counties of which necessary.

they were or be, or in which they be or were conversant." ^ The
construction given to the statute in England has been, that the

words " estate or degree " have the same signification, and in-

clude the titles, dignities, trades, and professions of all ranks and
descriptions of men.^ The omission of the addition is at com-
mon law fatal,' but in most jurisdictions additions are no longer

necessary.*

§ 106. Though, when there is no addition, the correct course

at common law is to quash, yet, when there is a mis-'•'.
.

Wrong ad-
nomer, the only method of meeting the error is by plea ditioa to be

1 See Geiger v. State, 5 Iowa, 484, 479; Com. v. Sims, 2 Va. Cases, 374.

where, under such a statute, it was As to Indiana see State v. McDowell,
held necessary to give a fictitious 6 Blackt. 49.

name. ' Mystery means the defendant's

''Infra, § 211; Whart. Crim. Ev. trade or occupation; such as merchant,

8th ed. § 97. Geiger v. State, 5 Iowa, mercer, tailor, schoolmaster, husband-
484. See, as to Christian name. Stone man, laborer, or the like. 2Hawk. c. 33,

V. State, 30 Ind. 115 ; Wilcox v. State, s. 111. Where a man has two trades,

31 Tex. 586. he may be named of either. 2 lust.
s Kelley v. State, 25 Ark. 392; 658. But if a man who is a " gentle-

Bryant ». State, 36 Ala. 270; Smith man" in England be a tradesman, he
I). Bayonne, 23 La. An. 78. should be named by the addition of

1 Whart. Crim. Law, 8th ed. § gentleman. 2 Inst. 669. In all other

1393. cases he may be indicted by his addi-
^ See, as to Pennsylvania, Roberts's tion of degree or mystery, at the op-

Dig. 2d ed. 374. tion of his prosecutor. See Mason
8 2 Inst. 666. This statute is in u. Bushel, 8 Mod. 51, 52; Horspoole

force in Pennsylvania. Com. t. Prance, v. Harrison, 1 Str. 556; Smith v.

3 Brewster, 148. Mason, 2 Str. 816 ; 2 Ld. Raym.
' State V. Hughes, 2 Har. & McH. 1541.
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met by ju abatement.^ The error, however, must be one of
plea in

abatement, substance ; hence a plea in abatement that James
Baker is a husbandman, and not a laborer, being demurred to,

was adjudged bad.^

§ 107. The defendant must be described as of the town or

Defend- hamlet, or place and county, of which he was or is, or

dence'must
'^^ which he is Or was, conversant.^ In most States, the

be given. forms in commonuse give the addition of place, as " late

of the said county," or " of the county of ." The place may
be averred to be that of the commission of the crime.*

§ 108. Where a father and son have the same name, and are

"Junior" both indicted, the English rule was to distinguish them

legedwlen ^y naming one as the elder, the other as the younger ;*

known^s though such seems no longer requisite ;
^ and the gen-

such, eral rule in this country is that junior is no necessary

part of the name,'' though it has been held that when L. W. and

1 State V. Bishop, 15 Me. 122; State

V. Nelson, 29 Me. 329; Smith v. Bow-
ker, 1 Mass. 76; Com. v. Lewis, 1 Met.

151; Com. V. Demain, Brightly R. 441

Lynes v. State, 5 Port. 236; Com. v.

Cherry, 2 Va. Cas. 20; State v. White,

32 Iowa, 17. Infra, §§ 385, 423.

2 Haught V. Com. 2 Va. Cas. 3. See,

however, Com. o. Sims, 2 Va. Cas. 374.

In ordinary cases it has been held

sufficient to give the addition of yeo-

man or laborer. 8 Mod. 51, 52; 1

Str. 556; 2 Str. 816; 2 Ld. Kaym.
1541. Or to tradesmen, &c., the ad-

dition of the mystery; to widows, the

addition of widows; to single women,
the addition of spinster or single wo-

man; to married women, usually thus:

"Jane, the wife of John Wilson, late

of the parish of C, in the county of

B., laborer," though "matron" is

not fatal. State v. Nelson, 29 Me. (16

Shep.) 329. Laborer (R. v. Franklyn,

2 Ld. Raym. 1179), or yeoman (2 Inst.

668), is not a good addition for a

woman. Servant is not a good addi-

tion in any case. R. v. Checkets, 6

M. & S. 88.
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Any addition calculated to cast con-

tempt or ridicule on the defendant is

bad; and it lias been held, in Maine,

that the addition " lottery vender,"

when the defendant was, in fact, a

lottery broker, is bad on abatement.

State V. Bishop, 15 Me. 122.

Where, in an indictment against a

woman, she is described as A. B.,

"wife of C. D.," these latter words

are mere additions, or descriptio per-

sonae, and need not be proved on

trial. Com. v. Lewis, 1 Met. 151.

8 Arch. C. P. 27.

* Com. V. Taylor, 113 Mass. 1.

5 1 Bulst. 183; 2 Hawk. c. 25, s. 70;

Salk. 7.

' Hodgson's case, 1 Lewin C. C.

236; Peace's case, 3 Barn. & Aid. 5 79

But see R. v. Withers, 4 Cox C. C.

17.

' State V. Grant, 22 Me. 171; State

V. Weare, 38 N. H. 314; Allen v.

Taylor, 26 Vt. 599; Com. v. Perkins,

1 Pick. 388; Com. v. Parmenter, 101

Mass. 211; People v. Cook, 14 Barb.

259; People v. Collins, 7 Johns. 549;

McKay V. State, 8 Tex. 876. See
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L. W., Junior, being father and son, lived in the same place,

and the indictment avers certain acts to be done by L. W., evi-

dence is inadmissible to show that they were done by L. W.,
Junior, it being presumed L. W. in the indictment meant L. W.,
Senior?- In New York, in an early case, it was said that if a

man be known by the addition of '•'junior " to his name, an in-

dictment against him, without that addition, is not conclusive

that he was the person indicted.^ The question is one of usage.

If a party is commonly known as " Junior " or as " 2d," as such

he must be indicted ; otherwise not.*

2. Description of Parties Injured and Third Parties.

§ 109. The statute of additions extends to the defendant

alone, and does not at all affect the description either -^^^^ ^^ly

of the prosecutor, or any other individuals whom it mav °^ "•'"^'^

^ ' *'

, . . . " person

be necessary to name ;
* and therefore no addition is in need be

such case necessary, unless more than two persons are

referred to whose names are similar.^ It is enough to state a

party injured, or any person except the defendant, whose name
necessarily occurs in the bill, by the Christian and surname ; as,

for instance, " on John Slycer did make an assault," or, the

" goods of John Nokes did steal." The name thus given must

be the name by which the person is generally known,® including

Christian as well as surname.'^

Coit V. Starkweather, 8 Conn. 289
;

v. Deeley, 1 Mood. C. C. 303 ; 4 C. &
Com. V. East Boston Ferry Co. 13 Al- P. 578.

len, 589. 6 ibid.

1 State V. Vittum, 9 N. H. 519; R. « Infra, §§ 116, 119 ; R. v. Nor-

V. Bailey, 7 C. & P. 264; contra, R. v. ton, Rus. & Ry. 510; R. v. Berriman,

Peace, 3 Barn. & Aid. 579. In Com. v. 5 C. & P. 601 ; R. v. Williams, 7 C.

Parmenter, 101 Mass. 211, itwas held & P. 298; State v. Haddock, 2 Hayw.

that " W. R., Jr.," might be indicted 162 ; Walters v. People, 6 Park. C; R.

as " W. R.," the second of that name. 16.

2 Jackson ex dem. Pell v. Provost, ' Morningstar v. State, 52 Ala. 405;

2 Caines, 165. State v. Taylor, 15 Kans. 420; Col-

» Whart. Crim. Ev. § 100. Tins v. State, 43 Tex. 577. But when
^ 2 Leach, 861; 2 Hale, 182; Burn, an addition is stated descriptively, a

J., Indictment; Bac. Ab. Indictment, variance may be fatal. R. v. Dee-

G. 2; R. V. Graham, 2 Leach, 547; ley, 1 Mood. C. C. 303; 4 C. & P.

R. V. Ogilvie, 2 C. & P. 230 ; Com. v. 579 ; Whart. Crim. Ev. § 100.

Varney, 10 Cush. 402; though see R.
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§ 110. When the name of a corporation is given, the

corporate title must be strictly pursued, unless specifi-

cation is made unnecessary by local statute.^

Where a third person cannot be described by name, it

is enough to charge him as a "certain person to the ju-

rors aforesaid unknown," ^ which, as will presently be

seen, is correct, if the party was at the time of the in-

dictment unknown to the grand jury, though he became

known afterwards.* A deceased person may thus be described as

"unknown,"- when the grand jury have no knowledge of his

name ;
* and so may the owner of stolen property.^

Corporate
title must
be special.

§111.

Third per-
sons may
be de-
scribed
as " un-
known."

1 Supra, § 100; Whart. Crim. Law,
8th ed. § 941 ; R. v. Birmingham R. R.

3 Q. B. 223 ; State v. Vt. R. R. 28 Vt.

583; Fisher v. State, 40 N. J. L. 169;

McGary v. People, 45 N. Y. 153 ; Lith-

gow V. State, 2 Va. Gas. 296; Smith

V. State, 28 Ind. 321; Wallace v. Peo-

ple, 63 III. 481.

Whether at common law, in. an in-

dictment for stealing the goods of a

corporation, it is requisite to aver that

the corporation was incorporated, has

been much disputed. That it is nec-

essary is ruled in State v. Mead, 27 Vt.

722; Cohen v. People, 5 Parker C. R.

330; Wallace v. People, 63 111. 451;

People V. Schwartz, 32 Cal. 160. That
it is unnecessary, unless made so by
statute, is ruled in R. v. Patrick, 1

Leach, 253 ; Com. v. Phillipburg, 10

Mass. 70 ; Com. v. Dedham, 16 Mass.

141; People v. McCloskey, 5 Parker

G. C. 57., 334 ; People v. Jackson, 8

Barb. 637; McLaughlin v. Com. 4

Rawle, 464.; Fisher v. State, 40 N. J.

L. 169; Johnson v. State, 65 Ind. 204.

See Whart. Crim. Law, 8th ed. § 716.

The question depends upon whether
the court takes judicial notice of the

charter. Whart. on Ev. §§ 292-3.
' 2 2 Hawk. c. 25, s. 71 ; 2 East P.

C. 651,781; Cro. G. C. 36; Plowd.

85, b; Dyer, 97, 286; 2 Hale, 181;
Com. V. Tompson, 2 Gush. 551 ; Com.
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V. Hill, 11 Gush. 137; Com. v. Stod-

dard, 9 Allen, 280; Goodrich ;. Peo-

ple, 3 Parker C. R. 622; Com. v.

Sherman, 13 Allen, 248; Willis v.

People, 1 Scam. 399 ; State v. Irvin,

5 Blackf. 343; Brooster v. State, 15

Ind. 190; State v. McConkey, 20

Iowa, 574 ; State v. Bryant, 14 Mo.
340. See Whart. Prec. (2) n. (i).

A Christian name may be averred to

be unknown. Bryant v. State, 36 Ala.

270; Smith v. Bayonne, 23 La. An. 68.

» Stra. 186, 497 ; Com. v. Hendrie,

2 Gray, 503 ; Com. v. Intoxicating

Liquors, 116 Mass. 21. See, as to ven-

dee in liquor sales, Whart. Crim. Law,
8thed. § 1511.

* R. V. Campbell, 1 Gar. & K. 82
;

State V. Haddock, 2 Hayw. 348; Reed
V. State, 16 Ark. 499.

6 2 East P. C. 651, 781; 1 Ch. C.

L. 212 ; 1 Hale, 181 ; 2 B. & Aid.

580; Com. v. Morse, 14 Mass. 217;
Com. V. Manley, 12 Pick. 173 ; Whart.
Crim. Law, 8th ed. § 949. To sup-

port the description of " unknown,"
remarks Mr. Sergeant Talfourd, " it

must appear that the name could not

well have been supposed to have been

known to the grand jury." R. v.

Stroud, 1 C. & K. 187. A bastard is

sufficiently identified by showing the

name of its parent, thus :
" A certain

illegitimate male child then lately born



CHAP. III.J INDICTMENT : PLEADING OF NAMES. [§ 112.

§ 112. But if the owner be really known to the grand jury,

the allegation will be improper, and the prisoner must be ac-

quitted on that indictment, and tried upon a new one, in which

of the body of A. B. (the mother)."

R. V. Hogg, 2 M. & Rob. 380. See

R. V. Hicks, 2 Ibid. 302, where an in-

dictment for child-murder was held

bad for not stating the name of the

child, or accounting for its omission.

A bastard must not be described by

his mother's name till he has acquired

it by reputation. R. v. Clark, R. & R.

358; Wakefield v. Mackey, 1 Phill.

R. 134, contra. A bastard child, six

weeks old, who was baptized on a

Sunday, and down to the following

Tuesday had been called by its name
of baptism and mother's surname, was
held by Erskine, J., to be properly de-

scribed by both those names in an
indictment for its murder ; R. v.

Evans, 8 C. & P. 765 ; but where a

bastard was baptized "Eliza," without

mentioning any surname at the cere-

mony, and was afterwards, at three

years old, suffocated by the prisoner,

an indictment, styling it " Eliza Wa-
ters," that being the mother's surname,

was held bad by all the judges, as the

deceased had not acquired the name
of Waters by reputation. R. v. Wa-
ters, 1 Mood. C. C. 457; 2 C. & K.

862. (N. B. No baptismal register,

or copy of it, was produced at either

trial. Semb. : " Eliza " would have
sufficed. See R. v. Stroud, 1 C. & K.

187, and cases collected ; Williams v.

Bryant, 5 M. & W. 447.) In the pre-

vious ease of R. v. Clark, R. & R.

358, an indictment stated the murder
of " George Lakeman Clark, a base-

born infant male child, aged three

weeks," by the prisoner, its mother.

The child had been christened George

Lakeman, being the name of its reputed

father, and was called so, and not by

any other name known to the wit-

nesses. Its mother called it so. There
was no evidence that it had been
called by or obtained its mother's

name of Clark. The court held him
improperly laid Clark, and as nothing

but the name identified him in it, the

conviction was held bad. See also R.
V. Sheen, 2 C. & P. 6£r4. However, in

R. V. Bliss, 8 C. & P. 773, an indict-

ment against a married woman for

murder of a legitimate child, which
stated "that she, in and upon a cer-

tain infant male child of tender years,

to wit, of the age of six weeks, and
not baptized, feloniously and wilfully,

&c., did make an assault," &c., was
held insufficient by all the judges, as

it neither stated the child's name, nor
that it was " to the jurors unknown."
It is, however, sufficient to describe

the child " as a certain male child, &c.,

of tender age, that is to say, about the

age of six weeks, and not baptized,

born of the body of C. B." See 2 C.

& P. 635, n.; R. v. Willis, 1 C. & K.
722 ; see also R. v. Sheen, 2 C. & P.

634; Dickins, Q. S. 6th ed. 213. Ju-

nior and Senior. The law as to de-

fendants on this point has been already

stated, § 10-8. In England, it is said

that where the party injured has a

mother or father of the same name, it

is better to style the prosecutor "the
younger," as it may be presumed that

the parent is the party meant; for

George Johnson means G. J. the el-

der, unless the contrary is expressed.

Singleton v. Johnson, 9 M. & W. 67.

But this was held immaterial when it

is sufficiently proved who Elizabeth

Edwards, the party described as-

saulted, was, viz., the daughter of an-

other Elizabeth Edwards. R. v.

Peace, 3 B. & Aid. 579.
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the mistake is corrected.^ Discovery of the name subsequently

But this to the finding of the bill, however, is no ground for ac-

maybT" quittal,^ or arrest of judgment.^ But the allegation
traversed. t;}iat co-defeudants are " unknown " is material, and may
be traversed under the plea of not guilty.* Thus an indictment

will be bad against an accessary, stating the principal to be un-

known to the grand jury, contrary to the truth, and the judge

will direct aa acquittal.*

§ 113. The test is, had the grand jury notice, actual or con-

structive, of the name ; for if so, the name must be

averred.^ But it is not enough to defeat the bill, that

the same grand jury found another bill specifying the

" person unknown " as " J. L.," "< and the burden is on

the defendant to prove knowledge at the time by the

grand jury.^ It is the approved practice, in cases of doubtful

The test is

whether
the name
was un-
known to

the grand
jury-

Where the defendant was indicted

for the murder of her bastard child,

whose name was to the jurors un-

known, and it appeared that the child

had not been baptized, but that the

mother had said she would like to have
it called Mary Ann, and little Mary,
the indictment was held good. R. v.

Smith, 1 Mood. C. C. 402; 6 C. & P.

151.

An indictment for the murder of

" a certain Wyandott Indian, whose
name ia unknown to the grand jury,"

is valid, and sufficiently descriptive of

the deceased, without an allegation

that the words " Wyandott Indian"
mean a human being. Keed v. State,

16 Ark. 499.

1 2 East P. C. 561, 781; 3 Camp.
265, note; 1 Hale, 512; 2 Hawk. c.

25, s. 71; 2 Leach, 578; R. u. Robin-
son, 1 Holt, 595; R. v. Stroud, 2 Mood.
270; State v. Wilson, 30 Conn. 500;

White V. State, 35 N. Y. 465. See
Buck V. State, 1 Ohio St. 61 ; Jorasco

V. State, 6 Tex. Ap. 283; Whart.
Crim. Ev. § 97. As to unknown co-

conspirators, see Whart. Crim. Law,
8th ed. §§ 1393, 1511.

84

2 Whart. Crim. Ev. § 97 ; R. ...

Campbell, 1 C. & K. 82; R. v. Smith,

1 Mood. C. C. 402; Com. v. Hill, 11

Cush. 137; Com. v. Hendrie, 2 Gray,

508; Zellers v. State, 7 Ind. 659;

Cheek v. State, 38 Ala. 227; State

V. Bryant, 14 Mo. 340.

" People V. White, 55 Barb. 606; S.

C, 32 N. Y. 465 ; Whart. Crim. Ev.

§97.
* Barkman v. State, 8 Eng. (13

Ark.) 703; Cameron v. State, Ibid.

712; Reed v. State, 16 Ark. 499. See

Whart. Crim. Ev. § 97; Whart. Crim.

Law, 8th ed. § 948.
« 3Camp. 264, 265;2EastP. C. 781.

« R. V. Stroud, 1 C. & K. 187; R. v.

Robinson, Holt N. P. 595; Com. v.

Sherman, 13 Allen, 249; Com. v. Glov-

er, 111 Mass. 401 ; Blodget u. State,

3 Ind. 403.

' R. V. Bush, R. & R. 372. See 1

Den. C. C. 361; Com. v. Sherman, 13

Allen, 250.

8 Whart. Crim. Ev. § 97; Com. ».

Hill, 11 Cush. 137; Cora. v. Galla-

gher, 126 Mass. 54. As to liquor cases

see Whart. Crim. Law, 8th ed. §§ 1510,

1511.



CHAP. III.] INDICTMENT : PLEADING OF NAMES. [§ 116.

ownership, to lay the ownership in one count in persons unknown,
and in other counts in several persons tentatively.

5 114. If the allegation in which the misnomer ap- Immaterial

, , , ,
misnomer

pears is material, it may be rejected as surplusage.^ may bere-

§ 115. A mere statement of the Christian name, surplusage,

without any addition to ascertain the precise individ- Sufficient

ual, is bad, because uncertain.^ But if there is enough tion^be"ub-

to explain who the party was, it will be sufficient.^
cOTrecf

^

Thus an indictment for an assault on John, parish priest

of D., is sufficiently certain, and if the defendant, after verdict

of not guilty, be indicted again, with the addition of the prose-

cutor's surname, he may plead his former acquittal ; * and an in-

dictment for larceny, laying the goods stolen to be the property

of Victory Baroness Tuckheim, by which appellation she had al-

ways acted and was known, was held good, though her real name
was Selima Victoire.^ So an indictment for forgery of a draft

addressed to Messrs. Drummond and Company, Charing Cross,

by the name of Mr. Drummond, Charing Cross, without stating

the name of Mr. Druramond's partners, was held sufficient.^ But
where the pleader undertakes to set out the names of a firm, a

variance in the proof of these names is fatal.'^

§ 116. A variance or an omission in the name of the person

aggrieved is much more serious than a mistake in the name or

at the county of Washington afore-

said, in and upon one , in the

peace of God and the said State then

and there being, did make an assault,

and him the said Jolin Delosier did

then and there beat, bruise, wound,

&c., to the great damage of the said

John Delosier, and against the peace,

government, and dignity of the State."

On demurrer to this count, it was
ruled that the count was sufficiently

certain to inform the accused of the

offence with which he was charged,

and of the party upon whom it was
committed ; and the demurrer was
therefore overruled. Harne v. State,

39 Md. 552.

' Doane v. State, 25 Ind. 495;
Whart. Crim. Ev. §§ 94 et seq.
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1 Com.u. Hunt, 4 Pick. 262; U. S.

V. Howard, 3 Sumner, 12; State v.

Farrow, 48 Ga. 30; Whart. Crim. Ev.

§ 138. Infra, § 158.

2 2 Hawk. c. 25, s. 71; Bac. Ah.
Indictment, G. 2. But see Starkie,

171, 172; 6 St. Tr. 805; Moore, 466.
8 Martin v. State, 6 Humph. 204.

Infra, § 118.

* Dyer, 285 a; JKeilw. 25; 2 Haw-
kins, c. 25, s. 72 ; Bac. Ab. Indict-

ment, G. 2. See Stockton v. State,

25 Tex. 772.

6 2 Leach, 861.

6 1 Leach, 248 ; 2 East P. C. 990.

In a Maryland case, an indictment

alleged " that Allen Harne, on the

twenty-fourth day of August, in the

year of our Lord eighteen hundred
and seventy-two, with force and arms,
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addition of the defendant, as the latter can only be taken ad-

Variance vantage of by plea in abatement, while the former will

in third be ground for arresting the iudgment when the error
party's ° o j o^
name is appears on the record, or for acquittal, when a variance

arises on the trial.^

§ 117. Initials, it seems, are a suflBcient designation of the

Uame Christian name, if the party uses and is known by

given''by ^^''^ initials ;
2 and at all events cannot be excepted to

initials. after verdict.^

§ 118. As has been already incidentally noticed, a description

R Dutaf ^^ * person in legal proceedings by the name acquired
name is bv reputation has been held sufficiently certain.* Thus
sufficient. ; ^ . , , . . • T

where, in a case of homicide, an indictment charges the

name of the person slain as Marie Gardiner, alias Maria Bull,

and the proof shows her real name to have been Maria Frances

Bull, though generally known by the name in the indictment, it

is sufficient.^

§ 119. Should the name proved be idem sonans with that

Idem so-
stated in the indictment, and different in spelling only,

nans is the Variance will be immaterial.^ Thus, Segrave for
gumcient.

o /^ ,

Seagrave ; ^ McLauglin for McGloflin ;
^ Chambles for

Chambless ; ^ Usrey for Userry,^" Authron for Autrum,^! Ben-
edetto for Beniditto;'^ Whyneard for Winyard, pronounced

^ 1 East P. C. 514, 651, 781; 2 414; State u. Bell, 65 N. C. 313 ; Mc-
Leach, 774; 1 Ch. C. L. 217; Gra- Beth v. State, 50 Miss, 81; Whart.
ham V. State, 40 Ala. 659 ; Haworth Crim. Ev. § 95.

V. State, Peck. 89. See fully Whart,
Crim. Ev. §§ 94 et seq.

2 Mead v. State, 26 Oh. St. 505
State V. Bell, 65 N. C. 313 ; State v.

Brite, 73 N. C. 26 ; Thompson v. State,

48 Ala. 165 ; State v. Seely, 30 Ark
162; State o. Anderson, 3 Rich. 172

^ State V. Gardiner, Wright's Ohio
R. 392. See also R. v. Willis, 1 Car.

& K. 722 ; O'Brien v. People, 48 Barb.

274; Kriel v. Com. 5 Bush (Ky.),

362.

8 Whart. Crim. Ev. § 96. See K.

V. Wilson, 2 C. & K. 527; 1 Den. C.

State i;. Black, 31 Tex. 560; Vander- C. 284; 2 Cox C. C. 426; State v.

mark v. People, 47 111. 122. See su- Bean, 19 Vt. 630; Point v. State, 37

pra, § 102. As to variance see Whart. Ala. 148; State w. Lincoln, 17 Wis.
Crim. Ev. §§ 94 et seq. 579.

8 Smith V. State, 8 Ohio, 294. ' Williams v. Ogle, 2 Str. 889.
* R. V. Norton, R. & R. 509 ; R. u. » McLauglin v. State, 52 Ind. 476.

Berriman, 5 C. & P. 601 ; Anon. 6 » Ward v. State, 28 Ala. 53.

C. & P. 408; State v. Bundy, 64 Me. i" Gresham v. Walker, 10 Ala. 370.

507; Waters v. People, 6 Parker C. " State v. Scurry, 3 Rich. 68.

R. 16; Com. v. Trainor, 123 Mass. i" Ahibol u. Beniditto, 2 Taunt. 401.
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Winnyard ; ^ Petris for Petries, the pronunciation being the

sarae;^ Hiitson for Hudson,^ form no variance. But it has been

decided that M'Cann and M'Carn,* Shakespear and Shakepear,^

Tabart and Tarbart,^ Shutliff and Shirtliff,^ Comyns and Cum-
mins ;

^ are not the same in sound. In a case in Pennsylvania

it was even held that Burrall was a fatal variance from Burrill.^

What is idem sonans is for the jury.-'"

V. TIME.

1. Time must be aveeeed, but not
6eheeallt material, § 120.

2. What Peecision is hecessaet in

ITS Statement, § 123.

3. Initials and Numerals, § 124.

4. Double and Obscure Dates; Con-
tinuandos, § 125.

6. Historical Epochs, § 128.

6. Hour, § 130.

7. "Then and there," § 131.

8. Repugnant, Future, or Impossible
Dates, § 134.

9. Cases where Date is material,
§136.

§ 120. Time and place must be attached to every material

fact averred,^^ but the time of committing an ofEence Time must

(except where the time enters into the nature of the but not

1 R. V. Foster, R. & R. 412.

^ Petrie v. Woodworth, 3 Caines,

219. See State v. Upton, 1 Dev.
513.

» State V. Hutson, 15 Mo. 512.

< R. V. Tannett, R. & R. 351.
s R. V. Shakespear, 10 T. R. 83.

' Bingham v. Dickie, 5 Taunt, 814.

' 1 Chit. C. L. 216 ; 3 Chit. Burn,

341.

8 Cruickshank v. Comyns, 24 HI.

602.

9 Com. V. Gillespie, 7 Serg. & R.

469.

" R. V. Davis, 2 Den. C. C. 231

T. & M. 557 ; 5 Cox C. C. 238; Com.
f. Donovan, 13 Allen, 571; Com. v.

Jennings, 121 Mass. 47. See People

V. Cooke, 6 Park. C. R. 31. See fully

Whart. Crim. Ev. §§ 94 et seq.

It may be stated in brief: —
1st. A variance in defendant's name

or addition can only be taken advan-

tage of by plea in abatement. Supra,

§106.

2d. A blank in either Christian

name, surname, or addition of de-

fendant can be taken advantage of

by plea in abatement, though the

proper course is by motion to quash.

Ibid.

3d. Any variance in sound in the

name of material third parties is fatal

at common law, it being the duty of

the court to order an acquittal, though

such acquittal is no bar to a second

and correct indictment. Supra, §§ 116,

119.

The court will determine by inspec-

tion what is the name as written in

the indictment. O'Neil v. State, 48

Ga. 66.

11 1 Chit, on Pleading, 4th ed. In-

dex, tit. Time; R. v. HoUond, 5 T. R.

607; R. 1^. Aylett, 1 T. R. 69; Stand.

95 a; R. v. Haynes, 4 M. & S. 214

State V. Baker, 4 Reding. 52; State v.

Hanson, 39 Me. 337; Crichton v. Peo-

ple, 6 Park. C. R. 363 ; Roberts v.

State, 19 Ala. 526; State v. Walker,
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generally offence) may be laid on any day previous to the finding

of the bill, during the period within -which it may be

prosecuted.^

To assign the day as that of the finding of the bill, or subse-

quent thereto, is bad.^

If a daj'^ certain be laid before the finding, other insensible

dates may be rejected as surplusage.^

Where there is a statute authorizing amendments of formal

errors, dates when formal may be amended.*

§ 121. The statement of the day of the month, in an indict-

ment for an offence on Sunday, though the doing of the

act on that day is the gist of the offence, is not more
material than in other cases ; and hence, if the indict-

ment charge the offence to have been committed on

Sunday, though it names the day of the month which

does not fall on Sunday, it is good.^ But " Sunday" or " Sab-

bath " must be averred.^

" Sabbath " for " Sunday " is said to be no variance.'^

§ 122. A videlicet (i. e. " that afterwards, to wit," &c.) was
"VideU used by the old pleaders when they wished to aver a
«ce<" may j l j

^

introduce date or other fact tentatively, for information, without

tativeiy!"' binding themselves to it as a matter of essential de-

When
"Sunday'
is the es-
sence of
offence,

the day
must be
specified.

14 Mo. 398; State v. Beckwith, 1

Stewart, 318; Sanders !>. State, 26

Tex. 119; State v. Slack, 30 Tex.

354 ; People v. Littlefield, 5 Cal. 355

though see State v. Barnett, 3 Kans.

250.

1 Whart. Crim. Ev. § 102 ; U. S. v.

Bowman, 2 Wash. C. C. 328; Com.
V. Dillane, 1 Gray, 483 ; People v.

Van Santvoord, 9 Cow. 660 ; Turner
V. People, 33 Mich. 363; Cook v. State,

11 Ga. 53; Wlngard v. State, 13 Ga.

396 ; Shelton v. State, 1 Stew. & Por.

208 ; M'Dade v. State, 20 Ala. 81
;

McBryde v. State, 34 Ga. 202 ; State

V. Magrath, 19 Mo. 678.

2 State V. Hunger, 15 Vt. 291

State V. Lltch, 33 Vt. 67 ; Com. v.

Doyle, 110 Mass. 103 ; Jacobs v. Cora.

5 S. & R. 316; State v. Noland, 29

Ind. 212; Joel v. State, 28 Tex. 642.

Infra, § 134.

3 Wells V. Com. 12 Gray, 326;

State V. Woodman, 3 Hawks, 384

Cook V. State, 11 Ga. 63. Infra, §

125.

^ Myers v. Com. 79 Penn. St. 308.

6 E. V. Trehearne, 1 Mood. C. C.

298; Com. v. Harrison, 11 Gray, 308;

People V. Ball, 42 Barbour, 324; State

V. Eskridge, 1 Swan (Tenn.), 413;
State V. Drake, 64 N. C. 589. But
see Werner v. State, 51 Ga. 426. For
proof see Whart. Crim. Ev. § 106.

" See R. V. Trehearne, 1 Mood. C.

C. 298; Com. v. Harrison, 11 Gray,

308; McGowanv. Com. 2 Mete. (Ky.)

3 ; Frazier v. State, 19 Mo. 678. See
State V. Land, 42 Ind. 311.

' State V. Drake, 64 N. C. 589.
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scription, a variance in respect to which would be fatal. Hence
it has been held in England (though there is some confusion

in the authorities in this respect) that the videlicet can, if re-

pugnant, be stricken out as surplusage, when there is enough

remaining to make out the charge. ^ And as a rule the videlicet

relieves the pleader from the necessity of proving a non-essential

descriptive averment.^

After verdict, to support an indictment, and to show that the

provisions of a statute have been complied with, dates laid under

a videlicet may be taken to be true.^

Before verdict, however, and at common law, dates laid in a

videlicet, when time is material, may be traversed ; and hence,

if laid insensibly, will vitiate the context. In other words, when
an allegation ig material, accuracy in stating it cannot be dis-

pensed with by thrusting it into a videlicet.^

§ 123. It is requisite, with some exceptions, to name both the

day and year. The month without the year is insuffi-

cient,^ and so when the month is given but the day is to date ia

left blank. 8 If the date be laid in blank the judgment
will be arrested.^ But in Pennsylvania, it has been determined

that where the commencement of the indictment was " Decem-
ber Session, 1818," and the offence was charged to have been

committed on the twelfth day of August, in the year aforesaid,

the time was sufficiently expressed.^ And it was said in another

case that it was not fatal to aver the " first March," instead of

the first day of March.^ On the other hand, an indictment, not

containing the year, but referring to the caption (which does

1 Infra, § 168 a; Kyalls v. R. (in Haney, 1 Hawks, 460; '2'Saund. 291;
error) 11 Q. B. 781; 18 L. J. M. C. 1 Ch. C. L. 226.

69 —Exch. Cham. But see People ^ Com. Dig. Ind. s. 2; Com. «. Grif-

V. Jackson, 3 Denio, 101 ; and Mallett fin, 3 Cush. 523.

V. Stevenson, 26 Conn. 428 ; where « Clark v. State, 34 Ind. 436.

\hb videlicet \sza held to narrow the ' State v. Beckwith, 1 Stew. 318;
preceding averment. Whart. Crim. State v. Roache, 2 Hayw. 352 ; Jane
Ev. § 141. V. State, 3 Mo. 45.

2 1 Green. Ev. § 60 ; 1 Ch. PI. 317; 8 Jacobs v. Com. 5 S. & R. 315;
State V. Heck, 23 Minn. 551. though see Com. v. Hutton, 5 Gray,

8 Infra, § 158 a; R. v. Scott, D. & 89.

B. C. C. 47. » Simmons v. Commonwealth, 1

* See State v. Phinney, 32 Me. 440; Rawle, 142.

Paine v. Fox, 16 Mass. 129; State v.
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§ 125.] PLEADING AND PEACTICE. [chap. III.

contain the year) in this manner, " in the year of our Lord
aforesaid," has been held to be bad, as the caption is no part of

the indictment.^

§ 124. It has been said that the omission of the phrase, " the

Substan- year of our Lord," is fatal,''* though it is ruled that

ricVis"""
^- D-' i'l initials, will be sufficient; 8 and the better

enough. opinion is that both may be dispensed with.* The
dates may be given in Arabic figures." It should be averred

which figures designate the year. It is not enough to say " the

fifteenth of June 18.55." ^

In Massachusetts, a complaint which charges, in words at

length, the time of the commission of an offence, is not affected

by the addition, in figures, of the date when the complaint is

made.'^

To aver that the defendant, on divers days, committed

an offence, is bad ; and so where two distinct days are

averred ; ^ but it is sufficient to state that on a day speci-

fied, as well as on certain other days, he kept a gaming-

§125
Double or
obscure
dates are
iDade-
quate.

1 State V. Hopkins, 7 Blackf. 494.

" Whitesides v. People, 1 Breese,

R. 4 ; though see State v. Haddock,
2 Hawks, 461; State v. Dickens, 1

Hayw. 406. Infra, § 274.

8 State V. Reed, 35 Me. 489; State

V. Hodgeden, 3 Vt. 481.

* Broome u. R. 12 Q. B. 834; State

V. Gilbert, 13 Vt. 647; Hall v. State,

3 Kelly, 18; Engleman v. State, 2

Carter (Ind.), 91 ; State v. Munch, 22

Minn. 67. Infra, § 274.

5 Infra, §"274; State v. Reed, 35

Me. 489; State v. Hodgeden, 3 Vt.

481; State v. Jericho, 40 Vt. 121;

Com. V. Hagarman, 10 Allen, 401
Com. V. Adams, 1 Gray, 48; Lazier
V. Com. 10 Grat. 708; Cady v. Com.
10 Grat. 776; State v. Dickens, 1

Hayw. 406; State v. Haddock, 2

Hawks, 461; State v. Lane, 4 Ired.

113; State v. Raiford, 7 Port. 101;
State V. Smith, Peck, 165; State v.

Egan, 10 La. An. 699; Kelly v. State,

3 Sm. & M. 518; State v. Seamons, 1

Iowa, 418; though see contra, at com-

90

mon law in New Jersey and Indiana,

Berrian v. State, 2 Zabriskie, 9 ; State

V. Voshall, 4 Ind. 590; Pinch v. State,

6 Blackf. 533. In both States this

is corrected by statute. Johnson v.

State, 2 Dutch. (N. J.) 313. See also

as to Indiana, Hizer v. State, 12 Ind.

330.

^ Com. V. McLoon, 5 Gray, 91.

' Commonwealth v. Keefe, 7 Gray,

332.

8 1 Ld. Raym. 581; 10 Mod. 249;

2 Hawk. c. 25, s. 82; Cro. C. C. 36;

4 Mod. 101; Com. v. Adams, 1 Gray,

481; State v. Brown, 3 Murph. 224;

State 0. Weller, 3 Murph. 229 ; State

V. Hayes, 24 Mo. 358, corrected by
statute, 1852, p. 368; Hampton v.

State, 8 Ind. 336; State v. Hendricks,

Conf. 369. AUter under N. Y. stat-

ute. New York v. Mason, 4 E. D.
Smith, 142. And to aver a series of

blows on successive days, resulting in

death, is not bad. Com. v. Stafford,

12 Cush. 619.



CHAP. III.] INDICTMENT : TIME. [§ 126.

house, a tippling-house, or a common nuisance ; the allegation,

" certain other days," being rejected as surplusage.^

In cases in which it is necessary that a continuando should be

averred (e. g. in cases of continuous bigamy or continu- continu-

ous nuisance) the periods between which the offence is
"'

charged to continue should be specifically averred. In such

cases it is enough to say that the offence was committed on a

day named, and on certain other days between two days named,

or (when the statute requires) that the offence continued be-

tween two named days.^

Without the allegation of a continuando, or a tantamount alle-

gation of continuance, there can, on indictments for nuisance, be

no abatement.^

§ 126. As a general rule it is incorrect to lay the offence be-

tween two days specified ;
* and, therefore, an indict- Date can-

ment for battery, setting forth that the defendant beat between

1 Starkie's C. P. 60; U. S. v. La
Costa, 2 Mason, 129; State v. Cofren,

48 Me. 365 ; Com. v. Pray, 13 Pick.

359; Wells v. Com. 12 Gray, 326;

People V. Adams, 17 Wend. 475;

State V. Jasper, 4 Dev. 323 ; State v.

May, 4 Dev. 328; Cook v. State, 11

Ga. 53.

2 See 2 Hawk. P. C. c. 25, s. 62; U.
S. V. Fox, 1 Low. 301; U. S. v. La
Costa, 2 Mason, 140; State v. Munger,
15 Vt. 290; State v. Temple, 38 Vt. 37;

Wells V. Com. 12 Gray, 326; Com. v.

Tower, 8 Met. 527; Com. v. Travers,

11 Allen, 260; People v. Adams, 17

Wend. 475. The limit may be fixed

at the day of finding the bill. Com.
V. Stone, 3 Gray, 453 ; compare Com.
V. Adams, 4 Gray, 27.

' Whart. Crim. Law, 8th ed. § 1426

K. V. Stead, 8 T. R. 142.

An allegation that the oflfence there-

in charged was committed on a certain

specified " day of September now
passed," is not stated with sufficient

certainty; Com. v. Griffin, 3 Gush.

523 ; and so of an indictment which

charges the defendant with being a

common seller of spirituous and intox-

icating liquors from a day named " to

the day of the finding presentment

and filing of this indictment." Com.
V. Adams, 4 Gray, 27.

In some jurisdictions, when the of-

fence is stated to have been committed
on a particular day, the words " on or

about " are treated as mere surplus-

age. They could have niade no differ-

ence, it has been argued, in the proof

required, and could in no way have
prejudiced the defendant's rights.

State V. TuUer, 34 Conn. 280; Hamp-
ton V. State, 8 Ind. 336. This, how-
ever, cannot be accepted at common
law. U. S.v. Crittenden, Hemp. 61;

U. S. V. Winslow, 3 Sawyer, 337

State V. Q'Keefe, 41 Vt. 691; State

V. Land, 42 Ind. 311 ; Effinger v.

State, 47 Ind. 256; Barnhouse v.

State, 31 Oh. St. 39; Morgan v. State,

13 Florida, 671.

4 1 Ld. Raym. 581; 10 Mod. 249;
2 Hawk. c. 25, s. 82 ; Cro. C. C. 36

Burn, J., Indict. ; Williams, J., Indict,

iv.; State v. Temple, 38 Vt. 37.
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§ 130.] PLEADING AND PRACTICE. [chap. III.

Negli-
gences
should
have time
averred.

twodis- go many of the king's subjects between two specified
tinct peri"

, ^^ , _

ods. days, IS insunicient.i

§ 127. In alleging a mere neglect or non-performance, it has

been held to be unnecessary to specify either time or

place.^ But this, as a general principle, cannot be sus-

tained. The proper course is to aver that the defend-

ant, at an assigned time, had a particular duty imposed

on him, and that he, at that time, neglected to discharge that

duty.^

§ 128. In England, it is the practice to specify the year of the

king's reign, but it is enough if the time be designated

bedesig- by the calendar date.* And by the common law either

historical the year of the reign, or the calendar date, has been
^^"^ ' sustained.^ With us the uniform practice is to give

the day and year of the Christian era according to the calendar

rendering.®

§ 129. The wrong recital of the date of a statute is

immaterial ; ' and such is the case with all erroneous

recitals except those of written or printed documents.

As a rule, it is unnecessary to state the hour at which

the act was done, unless rendered so by the statute upon

which the indictment is framed.^ In burglary, indeed,

it is usual to state it ; but alleging the offence to have

been committed " in the night," without mentioning the

hour, has been held to be sufficient,^ though at common law the

prevalent opinion is that the hour should be averred.^" In an

indictment upon stat. 9 G. 4, c. 69, for unlawfully entering, or

Recitals of
time need
not be ac-
curate.

§130.

Hour not
necessary
unless re-
quired by
statute.

1 4 Mod. 101 ; 2 Hawk. c. 25, s. 82;

Burn, J., Indict. ; Williams, J., In-

diet, iv.; 1 Chitty's C. L. 216.

" 2 Hawk. c. 25, s. 79 ; Starkie's C.

P. 61. But see Archbold's C. P. 34;

Com. V. Sheffield, 11 Cusli. 178.

8 See Whart. Crim. Law, 8th ed. §§

125, 329, for cases.

^ Kel. 10, 11
I

2 Hawk. c. 25, s. 8
;

Burn, J., Indict. ; Williams, J., Indict,

iv.

' Com. Dig. Indict. G. 2 ; 2 Hawk.
CO. 25, 26, s. 78.

« Bac. Ab. Indict. G. 4.
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' People V. Reed, 47 Barb. 235.

8 2 Hawk. c. 25, s. 76. And see

Combe v. Pitt, 3 Burr. 1434; R. v.

Clarke, 1 Bulst. 204; 2 Inst. 318.

Com. V. Williams, 2 Cush. 582

(under statute) ; People v. Burgess, 35

Cal. 115.
i» 1 Hale, 549 ; R. v. Waddington,

2 East P. C. 513; 2 Hawk. c. 25,

ss. 76, 77; State v. G. S. 1 Tyler,

295. And see Whart. Crim. Law,
8th ed. § 817; Whart. Crim. Ev. §

106.



CHAP. III.J INDICTMENT : TIME. [§ 131.

being in a close by night for the purpose of taking game, armed,

it is not necessary to state the hour of the night.-^

§ 131. When the time has been once named with certainty, it

is afterwards sufficient to refer to it by the words then Kepetuion

and there, which have the same effect as if the day and ^%\^^n
year were actually repeated.^ It is said, however, that and there."

the mere conjunction and without adding then and there will in

many cases be insufficient. Thus, in an indictment for robbery,

the allegation of time must be attached to the robbery, and not

merely to the assault ; ^ and in a case of murder, it is not suffi-

cient to allege that the defendant on a certain day made an

assault and struck the party killed, but the words then and there

must be introduced before the averment of the stroke, which will

suffice.*

If the words " then and there " precede every material alle-

gation, it is sufficient, though these words may not precede the

conclusions drawn from the facts.^ But " then and there " have

1 R. V. Davis, 10 B. & C. 89; Arch-
bold's C. P. 35.

^ 2 Hale, 178; 2 Stra. 901; Keil.

100 ; 2 Hawk. c. 23, s. 88 ; c. 25, s.

78 ; Bao. Ab. Indict. G. 4 ; Williams,

J., Indict, iv.; Comyns, 480; Stout u.

Com. 11 S. & R. 177; State v. Cotton,

4 Foster, 143; State v. Bailey, 21

Mo. 484; State v. Williams, 4 Ind.

235. " There situate " is a good de-

scription. State V. Reid, 20 Iowa,

413.

8 Ibid.; 2 Hale, 178; 2 Hawk. c.

23, s. 88; Cro. Eliz. 739. See State

V. Johnson, 12 Minn. 476 ; State v.

Slack, 30 Tex. 354.

* 2 Hale, 173 ; Dyer, 69; 2 Hawk,
c. 28, s. 88; Cro. C. C. 35; 1 East P.

C. c. 5, s. 112; Whart. Crim. Law,
8th ed. § 529. Though see Com. u.

Bugbee, infra; Resp. v. Honeyman, 2

Dall. 228; State v. Price, 6 Halst.

210.

6 1 Leach, 529; Dougl. 412; State

V. Johnson, 1 Walker, Miss. R. 392.

If tlie indictment allege that the

defendant feloniously and of malice

aforethought made an assault, and
with a certain sword, &o., then and
there struck, the previous omission

will not be material, for the words

felonmisly and with malice aforethought,

previously connected with the assault,

are by the words then and there ade-

quately applied to the murder. See

4 Co. 41, b ; Dyer, 69, a; 1 East P. C.

346; 1 Ch. C. L. 221. Whart. Crim.

Law, 8th ed. § 529.

In an indictment for breaking a

house with intent to ravish, " then

and there " is not necessary to the in-

tent. Com. V. Doharty, 10 Cush. 52.

An indictment which avers that the

defendant, at a time and place named,

feloniously assaulted A. B., and being

then and there armed with a danger-

ous weapon, did actually strike him
on his head with said weapon, is suffi-

cient, without repeating the words
"then and there" before the words
" did actually strike;" the court re-

jecting the English rule above stated

requiring such repetition. Com. v.

Bugbee, 4 Gray, 206. So generally
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§ 134.J PLEADING AND PRACTICE. [CHAP. III.

been held only to relate to the day and place first stated, and not

to a noctanter afterwards introduced.* And " then and there" is

insufficient where it is necessary to prove, as part of the descrip-

tion of the offence, an act at some specific portion of a day, as

where it is necessary to aver the possession of ten or more coun-

terfeit bills at one time?

§ 132. The word heing (existens) will, unless necessarily con-

nected with some other matter, relate to the time of
Other

_ _

'

terms in- the indictment rather than of the offence ; and, there-

fore, an indictment for a forcible entry, on land heing

the prosecutor's freehold, without saying " then being," was held

insufficient.^ It is otherwise when part of an independent ade-

quate averment.*

Neither " instantly," ^ nor " immediately," ^ nor " whilst," '

being ambiguous terms, can supply the place of " then and

there."

§ 133. If, however, two times or places have been previously

,,„, , mentioned, and afterwards comes the reference "then
"Then and
there" and there," or if the antecedent averment is in any

ambigui- way ambiguous as to time or place, the indictment is
^^^'

defective, because it is uncertain to which it refers.^

§ 134. If the fact be stated, as to the time or place, with re-

pugnancy or uncertainty, the indictment will be bad.® " The

in Indiana by statute. Thayer v. L. 221; R. «. Brownlow, 11 A. & E.

State, 11 Ind. 287. 119; Lester v. State, 9 Mo. 666; State

In North Carolina it has been held v. Lakey, 65 Mo. 217; State v. Tes-

that an indictment may contain enough terman, 68 Mo. 408. See Com. v.

to induce the court to proceed to judg- Ailstock, 3 Grat. 650 ; State v. Cher-

ment, if the time and place of mak- ry, 3 Murph. 7.

ing the assault be set forth, though ' R. u. Francis, Cunning. 275 ; 2

they be not repeated as to the final Strange, 1015.

blow. State v. Cherry, 3 Murph. 7. ' R. v. Pelham, 8 Q. B. 959.

See Jackson u. People, 18 111. 264. 8 jj. ^. Devett, 8 C. & P. 639;
1 Davis V. R. 10 B. & C. 89. State v. Jackson, 39 Me. 291; Ed-
^ Edwards v. Com. 19 Pick. 124. wards v. Com. 19 Pick. 124; Com. v.

8 Bac. Ab. Indict. G. 1; Cro. Jac. Butterick, 100 Mass. 12; Com. v.

639; 2 Lord Raymond, 1467, 1468; Goldstein, 114 Mass. 272; Storrs v.

2 Rol. Rep. 225 ; Com. Dig. Indict. State, 3 Mo. 9 ; Jane v. State, 3 Mo.
G. 2. 61; State v. Hayes, 24 Mo. 358. ^

^ R. 1-. Boyall, 2 Burr. 832. » See Jeffries v. Com. 12 Allen, 145;
' 1 Leach, 4th ed. 529; Chitty C. Hutchinson «. State, 62 Ind. 556;
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CHAP. III.] INDICTMENT : TIME. [§ 134.

tenth of September last past," as we have seen, is inadequate,

where there is nothing in the indictment designating Repug-

the year.i And an indictment charging the offence "re^'or"

to have been committed in November, 1801, and in the
'd"t''eslr''e'°

twenty-fifth year of American Independence, has been ^ad.

held defective, and the judgment arrested, because the offence

was chai-ged to have been committed in two different years.^

And an indictment alleging the offence to have been committed

on an impossible day,^ or a day subsequent to the finding of

the bill,* is defective. But an indictment may be found for a

crime committed after the term commenced to which it is re-

turned.^

Serpentine v. State, 1 How. (Miss.)

260; McMath v. State, 55 Ga. 303.

1 Com. V. Griffin, 3 Cush. 523.

Supra, § 123.

2 State V. Hendricks, Con. (N. C.)

369.

In a case in Mississippi, where the

crime was alleged to have been com-
mitted in the year of our Lord 1033,

the allegation, in an opinion of some
quaintness, was held to be bad, as

contradicting one of the known laws

of nature. " A third objection," it

was said, "not embraced by the

special assignment of errors, but which
is properly presented under the gen-

eral assignment, merits the considera-

tion of the court. The objection is,

that the indictment does not show any

crime to have been committed against

the State of Mississippi, and that the

assumption of the truth of the allega-

tions contained therein is inconsistent

with a known law of nature. The
crime charged against the prisoner is

alleged to have been committed the

30th day of September, A. D. one

thousand and thirty- three; whether it

is a mistake which occurred in the

indictment, or was made by the tran-

scribing clerk, I think now cannot be

inquired into. The record, in this re-

spect, appears not to be imperfect,

and a presumption cannot be enter-

tained which contradicts it. An alle-

gation in an indictment, which sub-

stantially contradicts a known law of

nature, regulating the duration of hu-

man life, is clearly defective, and can-

not constitute the legitimate founda-

tion of a judgment of a court. All

knowledge of the laws of nature which
govern the material world is primarily

derived from experience, and our be-

lief in their permanency rests upon
the same foundation. An allegation

which presupposes the life of the ac-

cused to have endured for upwards of

eight hundred years, as it contradicts

the experience of the whole world,

must be considered as impossible."

Serpentine v. State, 1 How. Miss. R.
260.

" People V. Mather, 4 Wend. 229;

Markley v. State, 10 Mo. 291.

* State V. Munger, 15 Vt. 291;

State V. Litch, 33 Vt. 67; Com. v.

Doyle, 110 Mass. 103; Penns. v. Mc-
Kee, Add. 36 ; Jacobs v. Com. 5 S. &
E. 316 ; State v. Noland, 29 Ind. 212;
State V. Davidson, 36 Tex. 325. See
supra, § 120.

' Allen V. State, 5 Wis. 329.
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§ 138.J PLEADING AND PRACTICE. [chap. III.

§ 135. When, as in case of perjury, the time of the alleged

Record false oath enters into the essence of the offence, and is

bfaccu-"'' to be shown by the records of the court where the oath
rate. .^3,8 taken, a variance in the day is fatal ; ^ thus, if the

perjury is averred to have been committed at the Circuit Court

on the 19th of May, and the record shows the court to have been

holden on the 20th day of May, the indictment is bad;^ and so

where the assignment is pointed at an offence on a specific

date.^

§ 136. Dates of hills of exchange, and other written instru-

Dates of ments, must be trulj"- stated when necessarily set out.*

Deeds must be pleaded either according to the date

they bear, or to the day on which they were delivered.*

Sunday, as a designation, has been already noticed.^

Where a time is limited by general statute for prefer-

ring an indictment, the time laid should ordinarily ap-

pear to be within the time so limited.'' Whether, when
an exception takes the case out of the statute, this

should be averred, will be hereafter discussed.^

In homi- § 138. As is noticed more fully in another work,^ the

documents
must be
correctly
given.

§137.

Time
should be
within lim-
itation.

shouW be <ieath in homicide should be laid on a day within a year
within a
year and
a day. to have been given.

and a day from the time at which the stroke is alleged

1 Whart. Crim. Law, 8th ed. § 103 a;
Green v. Eennett, 1 T. R. 656 ; Free-

man V. Jacob, 4 Camp. 209 ; Pope v.

Foster, 4 T. R. 690; Woodford v.

Ashley, 11 East, 508; Restall v. Strat-

ton, 1 H. Bl. 49.

2 U. S. V. M'Neal, 1 Gallis. 387;

U. S. v. Bowman, 2 Wash. C. C. R.
328.

* Com. V. Monahan, 9 Gray, 119.

* Whart. Crim. Ev. § 103 a; Arch-
hold's C. P. 9th ed. § 90.

« Ibid.

8 Supra, § 121.

' Whart. Crim. Ev. § 105. See R.
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V. Brown, M. & M. 163; U. S. v.

Winslow, 3 Sawy. 337; State v. Hobbs,

39 Me. 212; State v. J. P. 1 Tyler,

283; State v. Rust, 8 Black. 195;

State V. Robinson, 9 Foster, 274;

Hatwood V. State, 18 Ind. 492; Peo-

ple V. Gregory, 30 Mich. 371 ; People

V. Miller, 12 Cal. 291; McLane 0.

State, 4 Ga. 385 ; Shelton v. State, 1

St. & P. 208; State v. McGrath, 19

Mo. 678.

8 Infra, § 318. See Whart. Crim.

Ev. § 105.

» See Whart. Crim. Law, 8th ed.

§577.



CHAP. III.J INDICTMENT : PLACE AND VENUE. [§ 139.

VI. PLACE.

[As to conflict in cases of venue, see Whart. Crim. Law, 8th ed.

§§ 269 et seq. ; and as to whether the venue is to he in the place

where the offence was consummated, or in the place where the

offender was at the eonsummation, see particularly, Ibid., § 284,

note. As to change of venue, see infra, § 602.]

§ 139. In England, at common law, it was held necessary to

lay as the place of the commission of the offence, be-
.",

, . , . . t , ,. Enough to
side the county, some particular vicinage, of such di- laj^ venue

mensions that all living in it might be supposed to have risdiction"

knowledge of the transaction to be inquired into.^ By " """'''

statute, however, it is now enough to aver the county as the

place of the commission.^ In the United States, the latter prac-

tice is generally accepted wherever the county is conterminous

with the jurisdiction of the court,^ though it is otherwise when
the jurisdiction of the court embraces but a fraction of the

county.*

It is sufficient if the place stated correspond with the jurisdic-

tion of the court.^

In several jurisdictions, by statute, when an offence is com-
mitted near the boundary line between two counties, it may be
averred to be in either county.^

The jurisdiction of the federal courts, where crimes have been

committed at sea or abroad, is discussed at large in another

work.'^

In such cases the trial of the offence is, by Act of April 30,

1790, to be " in the district where the offender is apprehended,

or into which he may first be brought." Under this statute a

1 2 Hawk. c. 22. 615. So, mwiaiis mutandis, as to towns.

2 Stat. 6 Geo. 4; 14 & 15 Vict. Com. u. SpringBeld, 7 Mass. 9.

As to venue in caption see supra, ^ R. v. Stanbury, L. & C. 128 ; Peo-

§ 92. pie V. Barrett, 1 Johnson R. 66 ; State

3 Infra, § 146; Whart. Crim. Ev. v. G. S. 1 Tyler, 295 ; State v. Jones,

§ 107 ; People v. Lafuente, 6 Cal. 202. 4 Halsted, 357. Supra, § 92.

Supra, §§ 92, 107. That " county " ^ People n. Davis, 56 N. Y. 95;

is necessary see People v. Gregory, 30 Whart. Crim. Law, 8th ed. § 290.

Mich. 371. '^Whart. Crim. Law, 8th ed. §§
< Infra, §§ 141-2 ; 2 Hale, P. C. 269* ef seq,

166; McBride v. State, 10 Humph.
7 97



§ 140.] PLEADING AND PEACTICE. [CHAP. III.

person is triable in the Southern District of New York who, on

a vessel owned by citizens of the United States, has committed

on the high seas an offence made penal by act of Congress ; has

been then put in irons for safe keeping; has, on the arrival

of the vessel at anchorage at the lower quarantine in the East-

ern District of New York, been delivered to ofiGicers of the

State of New York, in order that he may be forthcoming on

trial ; and has been by them carried into the Southern District,

and there delivered to the marshal of the United States for that

district, to whoma warrant to apprehend and bring him to jus-

tice was first issued.^ But where the indictment charged that an

assault with a dangerous weapon was committed on board a ves-

sel in the harbor of Guantanamo, in the Island of Cuba, but there

was no allegation that the place was out of the jurisdiction of

any of the States, it was ruled that the omission of such an alle-

gation was fatal, as whether the place of the offence was without

the jurisdiction of any State was material in determining the

question of jurisdiction, and was a question of fact for the jury.^

" In Jackson's case, 1 Black, 484," said Benedict, J., it was

held by the Supreme Court of the United States that the ques-

tion whether a particular place be out of the jurisdiction of any

State, when material in determining the question of the jurisdic-

tion of a court, is a question of fact to be passed on by the jury.

In that case the Supreme Court set aside a special verdict, which

found the offence to have been committed ' in the water adjoin-

ing the State of Connecticut, between Norwalk harbor and West-

chester County in the State of New York, at a point five miles

eastward of Lyons Point, which is the boundary between the

States of New York and Connecticut, and one mile and a half

from the Connecticut shore at low-water mark ; ' on the ground

that, in the absence of a finding by the jurj"^ that the place so

described was out of the jurisdiction of any State, it was impossi-

ble for the court to determine such to be the fact."

§ 140. Wehave discussed, in another volume,* the important

When act question whether it is necessary to jurisdiction that the

prindpa" ' offender, at the time of the offence, should have been

1 U. S. V. Arwo, 19 Wall. 486. « Whart. Crlm. Law, Sth ed. §§
" U. S. V. Anderson, 8 Reporter, 278, 284.

677 (1879).
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CHAP. III.] INDICTMENT : PLACE AND VENUE. [§ 142.

within the jurisdiction. Wemay here notice that where to be

an o£Eence is committed within a State by means of an of place o?

agent, the employer is guilty as a principal, though he ^"'''^ *"'

did not act in that State, and at the time the offence was com-

mitted was in another State. In such case, the forum delicti

commissi has jurisdiction of the offence, and, if the offender

comes within the limits of the State, has also jurisdiction of his

person, and he may be arrested and brought to trial.^ And the

better opinion is that the place of the commission of the offence,

as distinguished from the place where the offender at the time

stood, is, in cases of conflict, the proper venue.^

§ 141. Where an offence is committed within the county of

A., and after the commission of the offence the county When

is divided, and the part of the county in which the d^vidfd'ja-

offence was committed is created a new county called ^be laid

B., the latter county has jurisdiction over the offence.^ in court ot

, ,
iocus de-

In such case, however, the indictment may charge the Hcti.

perpetration in the former county while the trial is in the latter.*

§ 142. Where there are distinct judicial districts in the

county, it is not sufficient that the indictment names ^^en
the county. Therefore, where the offence in a Dis-

ciTd'eTse'v-

trict Court in North Carolina was laid to have been erai juris-

_, . ,
, ,. . ,- dictions

committed in Beaufort County, without adding in the particular

District of Newborn, judgment was arrested.^ And Etbe'""
when several counties are in the town, it is not enough ^^^'^^ ® '

to allege the town.^ And so in all cases where the jurisdiction is

less than the county.''

The court will take judicial notice of statutory subdivisions of

counties.^

1 See Whart. Crim. Law, 8th ed. EIroy v. State, 13 Ark. 708. See in-

§§ 278 et seq., 282. fra, § 146.

2 See this fully discussed, Whart. ^ State v. Adams, 2 Battle's Dig.

Crim. Law, 8th ed. § 284, note. 729.

« State V. Jones, 4 Halst. 357; « Com. u. Springfield, 7 Mass. 9.

Searcy v. State, 4 Tex. 450. See U. ' Taylor v. Com. 2 Va. Cas. 94

S. K.Dawson, 15 How. U. S. 467; McBride v. State, 10 Humph. 615.

State V. Jackson, 39 Me. 291; State v. Supra, § 139.

Fish, 4 Ired. 219. Infra, § 147. As « Ibid. ; Com. v. Springfield, 7

differiiig from text see McElroy v. Mass. 9 ; State v. Powers, 25 Conn. 48.

State, 13 Ark, 708. But it is said that averring a place to

* Jordan v. State, 22 Ga. 645 ; Mc- be at " W.," and not at the " city"
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§ 145.] PLEADING AND PEACTICE. [chap. III.

§ 143. Where the caption gives the name of the State, it need

, not be repeated in the indictment. And a complaint
Nameof .

^
_

'
_

State not made " in behalf of the State," alleging an offence in a

in indict- particular city and county (corresponding in name to a
""*"

city and county of the State), against a statute the title

and date of which are stated, and rightly describing a statute

passed by the legislature of the State, sufficiently shows that the

offence was committed within the State, without any caption, or

venue in the margin.^ And, generally, as the name of the State

is assumed, in all the proceedings, it need not be given in the

indictment.2

§ 144. Of transitory offences, as they are called (e. g.

offences of which the object is not necessarily attached

to a particular spot), a variance as to specification is

not fatal if jurisdiction be correctly given.^

But where the case is stated by way of local descrip-

tion and not as a venue merely, a variance in what are

called local offences (e. g. where the object is necessa-

rily attached to a place) is fatal;* as where, in an indict-

ment for arson, the tenement was averred to be in the

sixth ward, whereas it was in the fifth.^ The same particularity

is required in cases of stealing in a dwelling-house, of burglary,^

Sub-de-
scription in

transitory
offences
immate-
rial.

§145.

But not as
to matters
of local
descrip-
tion.

or " town " of " W.," is not enough.
Com. V. Barnard, 6 Gray, 488. See,

however, Tower v. Com. IH Mass. 117,

where it was held that it was enough,

in error, to aver the town; the court

taking notice that the town was in

a particular county. Compare com-
ments in Heard's Pleading, 81.

' Commonwealth v. Quin, 5 Gray,

478.

2 State V. Wentworth, 37 N. H. 196

State V. Lane, 4 Ired. 113.

8 In the city of New York, the

practice is to charge the ward as part

of the venue: thus: "In the First

Ward of the city of NewYork ;
" in

NewOrleans, to name the parish. The
same practice obtains elsewhere. If,

however, the offence is shown to be

100

within the jurisdiction of the court,

the special place averred, if unnec-
essary, need not, when the offence is

transitory, be proved. 2 Hale, 179,

244, 245; 4 Bla. Com. 306; 2 Hawk,
c. 25, s. 84; c. 46, ss. 181, 182; 1

East P. C. 125; Holt, 534; K. v.

Woodward, 1 Mood. C. C. 323; Com.
V. Gillon, 2 Allen, 502 ; Carlisle v.

State, 32 Ind. 55 ; Heikes v. Com. 26

Penn. St. 531. Whart. Crim. Ev. §
109.

* State V. Cotton, 4 Poster (N. H.),

143; Moore v. State, 12 Ohio St.

387; State v. Crogan, 8 Iowa, 523.

Whart. Crim. Ev. § 109.

' Infra, § 148; People v. Slater, 5

Hill N. Y. R. 401.
» R. V. St. John, 9 C. & P. 40.



CHAP. III.] INDICTMENT : PLACE AND VENUE.

of forcible entry and detainer, of arson, and in all cases whais<^

a statute makes a special locality essential. In such cases, where
the situation of the premises is specially laid, the description

must be strictly proved.^ Under the same head are to be in-

cluded injuries to machinery permanently fixed, and buildings ;
^

nuisances, when emanating from local sites ; ^ houses of ill-fame.*

Such specifications, though unnecessary, must be proved.^

§ 146. It is sufficient if the place be averred simply as " the

county aforesaid," when the county is named in the "County

commencement, for which the grand jurors were sworn.^ gmerally"
It is otherwise when two counties are named.'' enough.

Even " county " may be left out in the statement of place,

when it can be presumed from prior averments.^ Thus it has

been held enough, in an indictment against A. B., of the town of

C, County of D., to aver that the offence was committed at C.^

" County " or " town" or " city," however, must somewhere
appear ; and it is not enough to aver the offence to have been

committed in C. The indictment must say, either directly or by
reference to the caption, that C. is a town or city or county .^^

^ R. V. Redley, Russ. & R. 515;
Archbold's C. P. 38 ; State v. Cotton,

4 Foster N. H. 143; Grimme v. Com.
5 B. Mon. 263. See Chute v. State,

19 Minn. 271 ; Norris v. State, 3

Greene (Iowa), 513.
2 R. V. Richards, 1 M. & R. 177.

» Com. V. Heffron, 102 Mass. 148.

^ State V. Nixon, 18 Vt. 70.

« Whart. Crim. Ev. § 109.

' Com. V. Edwards, 4 Gray, 1

State V. Smith, 5 Harring. 490; Win-
gard V. State, 13 Ga. 396; State v.

Ames, 10 Mo. 743 ; State v. Simon,
50 Mo. 370 ; State v. Shull, 3 Head
(Tenn.), 42 ; Evarts v. State, 48 Ind.

422 ; Noe v. People, 39 111. 96. See,

to same effect, State v. Baker, 50 Me.
45; State v. Roberts, 26 Me. 263;

State u. Conley, 39 Me. 78; Haskins

V. People, 16 N. Y. 344; State v.

Lamon, 3 Hawks, 175; State v. Bell,

3 Ired. 506 ; State v. Tolever, 5 Ired.

452. Compare 1 Wms. Saund. 308.

' State V. McCracken, 20 Mo. 411.

^ See State u. Walter, 14 Kans.

375. Where it was alleged that the

defendant broke and entered "the city

hall of the city of Charlestown; " this

was held a sufficient averment that

the property of the building alleged

to be broken and entered is in the

city of Charlestown. Com. v. Wil-

liams, 2 Cush. 583.
' Com. V. Cummings, 6 Gray, 487.

w Com. V. Barnard, 6 Gray, 488.

Supra, § 142.

An indictment for burning a barn

situate at a certain place, which was
within the jurisdiction of the court,

and alleged to be " within the curti-

lage of the dwelling-house of A.,"

need not also aver that the dwelling-

house was at that place. Common-
wealth V. Barney, 10 Cush. 480.

In an indictment for wounding, the

time and place of the assault and
stroke were formally laid, but no
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§ 150.] PLEADING AND PRACTICE. [CHAP. III.

§ 147. A change of local title, when enacted by the legislature,

Title, when must be followed by the pleader. Thus in North Caro-

by^^iefiflat- ^'^^^i by an act of assembly, passed in 1842, a part of

brjo™"*'
the county of Burke, and a part of the county of Ruth-

lowed, erford were constituted a new county, by the name of

M'Dowell ; and by a supplemental act, jurisdiction of all crim-

inal offences committed in that part of M'Dowell taken from

Burke was given to the Superior Court of Burke. It was held

that an indictment for a criminal offence, alleging it to have

been committed in Burke County, could not be supported by

evidence showing the offence to have been committed in M'Dow-
ell, after the establishment of the latter county.^ By the same

rule, it is not error to describe a county within which the offence

was committed by the name belonging to it at the time of trial,

even though it went by another name at the time when the act

was committed.*^

§ 148. Where a fine is payable, or penalty is special, to a

y subdivision of county, it has been said that the pleading

need not should aver such subdivision, so as to guide the court
follow fine. . T Pin To-r>-i

in the application of the tine or penalty.'* But it has

been held in Pennsylvania, with better reason, that in an in-

dictment for adultery, it is not necessary to mention the town-

ship in which the defendant resided, though of moment in the

sentence, because the court may ascertain the place of the de-

fendant's residence otherwise tlian by the verdict of the jury.*

In larceny § 149. In larceny, the venue may be laid in any

be'in''piace' county in which the thief was possessed of the stolen
where fvnnrlis 5
goods are gOOOS.
taken.

g ]^5Q_ Where an indictment omits to lay a venue of
Omission ^jje offcnce charged, it is a fatal defect, on motion to
of venue

_ . '

is fatal. quash, or in arrest of judgment.®

venue was alleged as to the wounding, Legori v. State, 8 Sm. & M. 697;

the result of the stroke. It was held State v. Smith, 5 Harring. 490, and
that the venue was sufficiently laid, cases cited supra, § 145.

State V. Freeman, 21 Mo. 481; State * Duncan v. Com. 4 S. & E. 449.

V. Bailey, 21 Mo. 484. ^ See Whart. Crim. Law, 8th ed.

1 State V. Fish, 4 Ired. 219. §§ 391, 930; and see R. v. Peel, 9 Cox
2 McElroy v. State, 8 Eng. (13 C. C. 220 ; Whart. Crim. Ev. § 111.

Ark.) 708 ; and see Jordan v. State, ' Infra, § 385 ; Thompson v. State,

22 Ga. 545. Supra, § 141. 61 Miss. 353; Searcy v. State, 4 Tex.
» Botto V. State, 26 Miss. 108. See 450 ; Morgan v. State, 13 Flor. 671.
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CHAP. HI.] INDICTMENT : STATEMENTOF OFFENCE. [§ 151.

In another volume the proof of place is discussed at large

and it is shown that the place of the offence must be proved to

be within the jurisdiction of the court,^ though the proof of

this is inferential.^ It will also be seen that when a place is

stated as matter of description, a variance may be fatal.^ The
venue in homicide may be placed by statute in the place of

death ; * and that of conspiracy in the place of any overt act.^

VII. STATEMENTOF OFFENCE.

1. Offence must be made Judicially
to apfeak, § 151.

2. Statement must be Technically
Exact, § 153.

3. Not enough to charge a Conclu-
sion OF Law, § 154.

4. Common Baekatok and Common
Scold, etc., § 155.

6. Matters Unknown, § 156.

6. Bill op Pakticulaes, § 157.

7. Surplusage need hot be stated,
§158.

8. Alternate or Disjunctive State-
ments, § 161.

9. Knowledge and Intent, § 164.

10. Inducement and Aggravation, §
165.

11. Objects for which Particularity
IS required, § 166.

§ 151. It is a general rule that the special matter of the whole
offence should be set forth in the indictment with such Offence

certainty, that the offence may judicially appear to the ^t forth

court.^ When special facts are an essential part of ^nabir'
an offence, they must be set out. Thus, in indictments certainty.

for murder or manslaughter, it is necessary to state that the

death ensued in consequence of the act of the prisoner,^ and in

1 Whart. Crim. Ev. § 107.

2 Ibid. § 108.

3 Ibid. § 109.

* Ibid. § 110. See Whart. Crim.

Law, 8th ed. § 292.

6 Whart. Crim. Ev. § 111; Whart.
Crim. Law, 8th ed. § 1397.

U. S. V. Cruilcshank, 92 U. S.

542; U. S. V. Simmons, 96 U. S. 360;

Com. V. Perry, 114 Mass. 263 ; State

V. Stiles, 40 Iowa, 148 ; State v. Mur-
ray, 41 Iowa, 580.

Thus iu IJ. S. V. Cruikshank, 92

U. S. 542, it was held that an in-

dictment under the Act of May 31,

1870, prohibiting the intimidation of

citizens, must contain the averment

that the right hindered was one se-

cured by the Constitution and laws of

the United States.

An indictment for procuring an-

other to do a particular thing must

give the name of such other person,

or aver that the name was unknown.

U. S. u. Simmons, 96 U. S. 360.

See, to same effect. People v. Tay-

lor, 3 Denio, 91 ;
Biggs v. People, 8

Barb. 547 ; State v. Philbrick, 31 Me.

401; Kit V. State, 11 Humph. 167.

The doctrine of this branch of

pleading is well stated by Judge
Kane, in U. S. v. Almeida, Wh. Prec.

1061-2.
' State V. Wimberly, 3 McCord,

190.
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§ 152.] PLEADING AND PRACTICE. [CHAP. III.

perjury it is necessary to set out the oath as an oath taken in a

judicial proceeding, and before a proper person, in order to see

whether it was an oath which the court had jurisdiction to ad-

minister.^ And in the prosecution of a cop:istable for not serving,

it is requisite to set out the mode of his election, because if he

was not legally elected to the office, he cannot be guilty of a

crime in refusing to execute his duties.^ Certainty to common
intent, it is said, is what is required ; perfect certainty is unat-

tainable, and the attempt to secure it would in almost every case

lead to a variance. An illustration of the degree of certainty

required may be found in indictments for bigamy. In such in-

dictments a variance as to the second wife's name is fatal, it

being necessary to individuate her, in order to determine the

offence.^ But the weight of authority is that it is not necessary

to set forth the name of the first wife.* And if we lean on the

analogy of indictments for receiving stolen goods, we should hold

that the more general statement is enough. If we are forced to

state in detail the marital relations of the parties, it would be

necessary to go still further, and aver that the first wife or hus-

band of the defendant was capable of consenting to marriage,

and was not bound by other matrimonial ties. As, however, the

first marriage in all its relations is simply matter of inducement,

it is enough to state it in general terms, without specifying the

details. If these are needed for justice, they can be supplied by
a bill of particulars.^ Where, however, the details of the first

marriage are given, a variance in the name is fatal.^ The cer-

tainty, in other words, must be such, so far as concerns the sub-

stance of the offence, as exhibits the truth according to its ordi-

nary general acceptation ; not the truth with its differentia sci-

entifically and exhaustively displayed.^

§ 152. We may hold it to be a general rule that, where the

Omission act is not in itself necessarily unlawful, but becomes

?nddente*^ SO by its peculiar circumstances and relations, all the
is fatal. matters must be set forth in which ifs illegality con-

1 Cro. Eliz. 137; Cowp. 683; Whart. Com. v. Whaley, 6 Bush, 2GG ; State

Crim. Law, 8th ed. §§ 1245 et seq. v. Loftin, 2 Dev. & Bat. 31.

2 Cowp. 683; 5 Mod. 196. 6 Contra, State v. La Bore, 26 Vt.
8 R. V. Deeley, 4 C. & P. 579 ; 1 265.

Mood. C. C. 303. 6 R. V. Gooding, C. & M. 297.
* Hutchins v. State, 28 Ind. 34; 7 See Buller, J., K. v. Lyme Re-

104 gig, 1 Doug. 159.



CHAP. III.J INDICTMENT : STATEMENTOF OFFENCE. [§ 153.

sists.^ Hence, the omission of any fact or circumstance neces-

sary to constitute the offence will be fatal ; as, in an indictment

for obstructing an officer in the execution of process, without

showing that he was an officer of the court out of which the proc-

ess issued, and the nature of the official duty and of the process.^

An indictment, also, for contemptuous or disrespectful words to

a magistrate is defective without showing that the magistrate

was in the execution of his duty at the time ;
^ and an indict-

ment against a public officer for non-performance of a duty with-

out showing that he was such an officer as was bound by law to

perform that particular duty.* It is necessary, also, in an in-

dictment for obtaining money under false pretences, to show
whose money it was ; ^ and in an indictment for stealing a horse,

to aver that the defendant " took '" the horse.^

At the same time it is not necessary, when a minor offence is

enclosed in a greater, to introduce the averments showing the

defendant to have been guilty of the greater offence, though

these should be proved by the evidence. The defendant, how-

ever, on such an indictment, can be convicted only of the minor

offence.^

§ 153. Not only must all the circumstances essential to the

offence be averred, but these averments must be so Terms

shaped as to include the legal characteristics of the of- [^"hnicaiiy

fence. Thus, an indictment charging the defendant ^^*'''-

with forging a receipt against a book account is defective when

1 2 Hawk. c. 25, s. 57; Bac. Ab. charged with extortion, and the in-

Indictraent, G. 1 ; Cowp. 683 ; People dictment averred that on he
V. Martin, 52 Cal. 201. obtained a judgment in favor of one

' R. V. Osmer, 5 East, 304. See J. R. v. A. C, and that he did extort

R. V. Everett, 8 B. & C. 114 ; State v. and receive from the said A. G. $11

Burt, 25 Vt. 373 ; McQuoid v. Peo- over and above the fees usually paid

pie, 3 Gilman, 76; Gantrill v. People, for such service, and due in the suit

Ibid. 356. aforesaid, &c., it was held that the in-

8 R. V. Lease, Andr. 226. dictment was not sufficiently precise,

* 6 T. R. 623. it not specifying how much he re-

* R. V. Norton, 8 C. & P. 196. ceived on his own account, and how
^ 2 Hale, 184. See R. v. Cheere, 7 much on that of the officers and mem-

D. & R. 461; 4 B. & C. 902 ; 1 B. & hers of the court. People v. Rust,

Adol. 861. 1 Caines' R. 133.

In New York, where an attorney ^ See State v. Bowling, 10 Humph,
of the Court of Common Pleas was 52; Whart. Crim. Law, 8th ed. § 27.
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§ 154.] PLEADINiS AND PRACTICE. [CHAP. III.

it does not bring the facts up to the definition of forgery .^ So
an indictment for fornication and bastardy must use the tech-

nical expressions which the statutes prescribe.^

§ 154. As the indictment must contain a specific description of

Notenough the offence, it is not enough to state a mere conclusion

conciusfon °^ ^^^-^ Thus, it would be insuiEcient to charge the de-

of law. fendant with "stealing " or " murdering."* So it is bad
to accuse him of being a common defamer, vexer, or oppressor of

many men,^ or a common disturber of the peace, and having

stirred up divers quarrels,^ or a common forestaller,^ or a common
thief,^ or a common evil doer,^ or a common champertor,^'' or a

common conspirator, or any other such vague accusation, ^^ On
the same reasoning, in an indictment for obtaining money by false

pretences, it will not sufiice merely to state that the defendant

falsely pretended certain allegations, but it must also be stated

by express averment what parts of the representation were false,

for otherwise the defendant will not know to what circumstances

the charge of falsehood is intended to apply.^^ It is also not suf-

ficient, generally, to charge " malicious mischief " or " malicious

injury;" the facts of the injury must be given.^'' An indict-

ment, on the same principle, chargieg a man with being a com-

mon cheat, or a common swindler or defrauder, is bad, and is not

helped by an averment that, by divers false pretences and false

tokens, he deceived and defrauded divers good citizens of the said

State. ^* A count, also, in an indictment charging that the de-

1 Infra, §§ 154, 220 ; State v. Dal- '^ Moore, 302; 2 Hawk. c. 25, s.59;

ton, 2 Murph. 379. Bac. Ab. Indict. G. 1.

" Com. V. Pintard, 1 Browne, 59; " Ibid.; 2 Roll. Ab. 79; 2 Hale,

Simmons v. Com. 1 Rawle, 142. 182; Cro. C. C. 37.

8 Infra, § 230 ; and see U. S. v. » 2 Hawk. c. 25, s. 59 ; Bac. Ab.

Cruikshank, 92 U. S. 544; State v. Indict. G. 1. Infra, §§ 230, 231.

Record, 56 Ind. 107. " 2 Hale, 182 ; 2 Hawk. c. 25, s.

4 1 Roll. Rep. 79; 2 Roll. Ab. 79; 59; Bac. Ab. Indict. G. 1.

2 Stra. 699; 2 Hawk. c. 25, s.59; " Ibid; Com. v. Wise, 110 Mass.

Com. Dig. Indictment, G. 3; Bac. Ab. 181. See Whart. Crim. Law, 8th ed.

Indictment, G. 1. Infra, § 230. §§ 1429, 1442-8.

« 2 Roll. Ab. 79; 1 Mod. 71 ; 2 " 2 M. & S. 379. See Whart. Crim.

Stra. 848, 1246, 1247; 2 Hale, 182; 2 Law, 8th ed. § 1213.

Hawk. c. 25, s. 59 ; Com. Dig. Indict. " Whart. Crim. Law, 8th ed. §

G. 3 ; Bac. Ab. Indict. G. 1. 1080; and see Ibid. § 1841.

« Ibid. Infra, §§ 230, 231. " Whart. Crim. Law, 8th ed. §§

1129, 1442-8, 1450; U. S. v. Royall,

106 3 Cranch C. C. R. 618.
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fendant sold a lottery ticket, and tickets in a lottery not author-

ized by the laws of the Commonwealth, is bad, not being suffi-

ciently certain ;
^ and so of a count charging the defendant with

voting without having the legal qualifications of a voter.^ And
so of a count which charges the defendant with unlawfully and

fraudulently adulterating " a certain substance intended for food,

to wit, one pound of confectionery." ^

§ 155. There are, however, several marked exceptions to the

rule requiring the offence, in each case, to be specifi- ^ ^.^^

cally set forth. Thus, an indictment charging one in case of

. , , . 1 J u ,1
"common

With being a " common barrator ; * or, a " common barrators,"

scold ;
" ^ or, a " common night-walker ;

" ^ is good, gco?^™'"'

The same rule applies to certain lines of nuisance, to
^ufgance^s'!'

describe which generic terms are adequate, as is the

case with a "house of ill-fame;" a " disorderly house," ^ and

a " tippling-house." ^ So an indictment for betting at faro bank

need not set out the particular nature of the game, nor the name
of the person with whom the bet was made.^ But an indict-

ment, as has just been seen, charging the defendant as a common
cheat, is bad.i**

§ 156. If a particular fact which is matter of description and

not vital to the accusation cannot be ascertained, the Matters

indictment will be good, if it state that such fact is un- ^a/br''

known to the grand jury, .provided that the fact in f™^™*'®'
question be described as accurately as possible. ^^ But scribed.

1 Com. V. Gillespie, 7 S. & R. 469.

2 People V. Wilber, 4 Parker C. R.

19; Pearce v. State, 1 Sneed, 63;

Quinn v. State, 35 Ind. 485 ; but see

State V. Lockbaum, 38 Conn. 400

and see infra, §§ 230, 231.

' Com. V. Chase, 125 Mass. 202.

* 6 Mod. 311 ; 2 Hale, 182 ; 1 Rus-

sell, 185; 1 Ch. C. L. 230; Whart.

Crim. Law, 8th ed. §§ 1442-8, 1460;

State V. Dowers, 45 N. H. 543 ; Com.

V. Davis, 11 Pick. 432. See Penn.

Rev. Act, 1860, tit. ii.

6 6 Mod. 311 ; 9 Stra. 1246; 2 Keb.

409; 1 Russell, 302 ; U. S. v. Royall,

3 Cranch C. C. 618; Com. v. Pray, 13

Pick. 362 ; James v. Com. 12 Serg.

& Rawle, 220; Whart. Crim. Law, 8th

ed. §§ 1442-8, 1450.
^ State V. Dowers, 45 N. H. 543.

' State u. Patterson, 7 Ired. 70
;

Whart. Crim. Law, ui supra.

8 State i;. Collins, 48 Me. 217. See
Com. V. Pray, 13 Pick. 359 ; 1 Term R.

754; 1 Russell, 301.

' State V. Ames, 1 Mo. 372. See

Whart. Crim. Law, 8th ed. § 1466.

" Supra, § 154; infra, §§ 230, 231
;

Whart. Crim. Law, 8th ed. §§ 1128,

1129, 1442.

" State V. Wood, 63 N. H. 484;
Com. V. Ashton, 125 Mass. 384 ; Com.
V. Fenno, 125 Mass. 387; Com. v.

Martin, 125 Mass. 394; Com. v. Web-
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§ 158.] PLEADING AND PRACTICE. [CHAP. III.

" this allegation, that the name or other particular fact is ' un-

known to the grand jury,' is not merely formal ; on the contrary,

if it be shown that it was, in fact, known to them, then, the

excuse failing, it has been repeatedly held that the indictment

was bad, or that the defendant should be acquitted, or the judg-

ment arrested or reversed."

§ 157. As will hereafter be more fully seen, whether a bill of

Bill of par- particulars or specification of facts shall be required is

may^be re- exclusively within the discretion of the presiding judge.^
quired.

jjj ma^y cases of general charges (e. g. conspiracy,

where the indictment merely avers a general conspiracy to

cheat), such a specification on the part of the prosecution will be

exacted.^ As a general rule, the counsel for the prosecution are

to be restricted, after such an order, to proof of the particulars

stated in the bill, though this limitation may, in extraordinary

cases, be relaxed at the discretion of the court.*

§ 158. It is not requisite to charge in the indictment any-

Surplusage tiling more than is necessary to accurately and ade-

sSed "and quately express the offence ; and when unnecessary

mav^be'dis- averments or aggravations are introduced, they can be
regarded, considered as surplusage, and as such disregarded.^

The following may be given as illustrations of surplusage :
—

The averment of " goods and chattels," when used to describe

ster, 5 Cush. 295; People v. Taylor, Prec. 615, n. for form. See more fully

3 Denio, 91. As to instrument of infra, §§ 702 et seq. As to embezzle-

death see Whart. Crim. Law, 8th ed. ment, see Whart. Crim. Law, 8th ed.

§ 525; Com. v. Webster, ut supra; § 1048. As to conspiracy see Ibid.

State V. Williams, 7 Jones (N. C), § 1386; and see, generally, Com. u.

446. As to lost writings see infra, Davis, 11 Pick. 432; Com. v. Wood,

§ 175; Com. v. Martin, 125 Mass. 4 Gray, 11.

394. As to names see supra, § 104. » R. v. Kendrick, 5 A. & E. (Q.
1 Christianoy, J., in Merwin !>. Peo- B.) 49; R. v. Hamilton, 7 C. & P.

pie, 26 Mich. 298, citing R. u. Walker, 448; R. v. Brown, 8 Cox C. C. 69;

3 Camp. 264; 1 Chitty's Cr. Law, Peoplf v. McKinney, 10 Mich. 54.

213 ; R. V. Robinson, Holt N. P. 595, * R. v. Esdaile, 1 P. & F. 213 ; R.

596; Blodget D. State, 3 Ind. 403; w. Brown, 8 Cox C. C. 69.

and see Com. u. Hill, 11 Cush. 137; « See Whart. Crim. Ev. §§138 et

Hays u. State, 13 Mo. 246; Reed v. seq.; U. S. v. Claflin, 13 Blatch. 178;

State, 16 Ark. 499. State v. Ballard, 2 Murph. 186; State

2 Com. V. Snelling, 15 Pick. 321; r. Munch, 22 Minn. 67.

Com. V. Giles, 1 Gray, 466. See Wh.
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CHAP. III.J INDICTMENT : STATEMENTOF OFFENCE. [§ 158.

ownership of cJioses in action, when this ownership is indepen-

dently described ;
^

Ownership when immaterial ;
^

Intent, when unnecessary to the offence ;
^

Conclusions of law, summing up the offence unnecessarily

as where an indictment for taking a voluntary false oath, not
amounting to perjury, concludes, and " so the said A. B. did

commit perjury," &c. ;*

Unnecessary aggravation ;
^

Falsity of the charge, in cases where the indictment is for

conspiracy to charge with an indictable offence, and when the

question of falsity is not at issue ;
^

Unnecessary terms of art, such as " feloniously ;
" ''

Difference between a greater and a lesser offence, when the
defendant is convicted of the latter ;

^

Specifications of ways of resisting an officer ;
^

All but a particular article in larceny, when this is relied on
to the exclusion of others stated ;

^^-

Unnecessary predicates if divisible ;
^^

All superfluous assignments in perjury and false pretences ;
'^

All redundant cumulative intents ;
^^

All cumulative descriptions of a person.^*

Surplusage is not ground for demurrer. ^^ But even though an
averment is more particular than it need be, yet if it cannot be
stricken out without removing an essential part of the case, it

cannot be regarded as surplusage ; and if there be a variance in

proving it, the prosecution fails. ^^

1 R. V. Radley, 1 Den. C. C. 450; ^ State v. Copp, 15 N. H. 212.

Com. 1-. Bennett, 118 Mass. 452. Infra i» Whart. Crim. Ev. 135, 145. See
§ 191. infra, § 470.

2 Pye's case, East P. C. 983 ; U. S. " Whart. Crim. Ev. § 134.

V. Howard, 3 Sumn. 19. " y\rhart. Crim. Ev. § 131.

3 R. V. Jones, 2 B. & Ad. 611. i= R. v. Hanson, 1 C. & M. 334.
* B. V. Hodgkiss, L. R. 1 C. C. 212. " Supra, §§ 96 et seq.

6 Com. V. Randall, 4 Gray, 36
;

1= Steph. PI. 376,

Scott V. Com. 6 S. & B. 224. i« R. v. Deeley, 1 Mood. C. C. 303
6 R. u. Hollingberry, 4 B. & C. 329; U. S. v. Foye, 1 Curt. C. C. 364;

6 D. & R. 345. State v. Noble, 15 Me. 476; Com. v.

' Infra, § 261. "Wellington, 7 Allen, 299; Whart.
8 Whart. Crim. Ev. § 144. Infra, Crim. Ev. §§ 109, 146.

§§ 455 et seq.

109



§ 159.] PLEADING AND PRACTICE. [CHAP. III.

§ 158 a. A videlicet, in reference to statement of time, has

videKoetis been already considered.^ The object of the videlicet,

irig ouTof which may be extended to allegations of quantity, of

menrof'
distance, of localization, of differentiation, is to intro-

probabie duce a Specification, by way of definition, to a clause
specmca- _

-^ ' j j

tion. immediately preceding, and thus to separate, by a kind

of bracketing, this specification from other clauses.'^ This " is

a precaution which is totally useless when the statement placed

after the videlicet is material, but which, in other cases, pre-

vents the danger of a variance by separating the description

from the material averment, so that the former, if not proved,

may be rejected, without mutilating the sentence which con-

tains the latter." ^

§ 159. Where an assault is duly averred, then the intent with

Assault which this assault was committed is matter of surplus-

Bustained ^S^' ^""^ need not be proved in order to secure a con-
without viction of the assault.* Even an assault with intent
specifica-

tion of ob- need not specify the facts necessary to constitute an of-

fence whose actual and complete shape was not at the

time matured. Thus an indictment for an assault with an intent

to steal from the pocket, without stating the goods or money in-

tended to be stolen, is good ; ^ nor is it necessary to aver that the

prosecutor had anything in his pocket to be stolen.^ In an in-

dictment, also, for an assault with intent to murder, it is not nec-

essary to state the instrument, or means made use of by the as-

sailant, to effectuate the murderous intent.^ So in an indictment

1 Supra, § 122. ' U. S. v. Herbert, 5 Cranch C. C.

" 1 Stark. C. P. 251-2; Ryalls v. 87; State v. Daley, 41 Vt. 564; State

E. 11 Q. B. 781, 797; Com. v. Hart, v. Dent, 3 Gill & John. 8; Rice v.

10 Gray, 468; People v. Jackson, 3 People, 15 Mich. 9; Kilkelly w. State,

Denio, 101; Crichton v. People, 6 43 Wis. 604; but see State i^. John-

Park. C. R. 363; State u. Heck, 23 son, 11 Tex. 22; State u. Jordan, 19

Minn. 551. See supra, § 123. Mo. 213; Trexler u. State, 19 Ala. 21;

« Heard's PI. 141; citing 1 Smith's State v. Chandler, 24 Mo. 371 ; State

Lead. Cas. (16th Eng. ed.) 592. v. Hubbs, 58 Ind. 415. See fully

* R. V. Higgins, 2 East, 6 ; though Whart. Crim. Law, 8th ed. § 644.

see R. V, Marsh, 1 Den. C. C. 505 The question, it is to be observed,

Whart. Crim. Law, 8th ed. § 637. depends on the statute constituting

^ Com. V. Rogers, 5 S. & R. 463 ;
the offence. See State v. Munch, 22

Whart. Crim. Law, 8th ed. § 637. Minn. 67.

• Com. V. McDonald, 5 Cush. 365.

See Com. v. Doherty, 10 Cush. 52.
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CHAP. III.] INDICTMENT : STATEMENTOF OFFENCE. [§ 160,

must be
proved.

for breaking and entering a dwelling-house, with intent to com-

mit a rape, it need not be alleged that the defendant " then and

there " intended to commit the rape, nor need the offence of rape

be fully and technically set forth.^ The means of effecting the

criminal intent, or the circumstances evincive of the design witl

which the act was done, are considered to be matters of evidence

to the jury to demonstrate the intent, and not necessary to be in-

corporated in an indictment,^ though when an attempt is averred,

it is necessary that some act constituting such attempt (e. g. an

assault) should be laid.^ The attempt is not ^erse indictable, and

needs extraneous facts to make it the subject of an indictment,

while it is otherwise with an assault. In such cases the term
feloniously must ordinarily be used when the object is felonious.^

§ 159 a. As we shall have occasion to see at length Act of one

when the proof of variance is discussed,^ the act of an may^be'^*"

agent may be averred as the act of the principal, and ^^f'^th*^
that of one confederate as the act of the other.^ other.

§ 160. When an averment is descriptive, it may so Descriptive

far enter into the designation of the offence that it
^^^''"^°'

must be specifically proved.^

1 Com. V. Doherty, 10 Cush. 52.

An indictment for an assault with
intent to commit a rape need not al-

lege that the intent was to " car-

nally and unlawfully know." Singer

V. People, 13 Hun, 418; aif. 75 N. Y.
608.

' Mackesey v. People, 6 Park. C.

K. 114; State v. Dent, 3 Gill & J. 8;

approved in U. S. v. Simmons, 96 U.
S. 360; citing also U. S. v. Gooding,
12 Wheat. 473; U. S. v. Ulriel, 3

Dillon, 635.

8 Randolph v. Com. 6 S. & R. 398;
Clark's case, 6 Grat. 675. See State

V. Wilson, 30 Conn. 503. See, as

tending to a laxer view, U. S. v. Sim-
mons, 96 U. S. 360; People v. Bush,
4 Hill N. Y. 132. As to precision

necessary in indictments for attempts,

&c., see Whart. Grim. Law, 8th ed.

§§ 173 etseq., 190.

In U. S. V. Simmons, 96 U. S. 360,

it was held that where a defendant is

not charged with using a still, boiler,

or other vessel himself, but with caus-

ing and procuring some person to use

them, tlie name of such person musi

be given in the indictment.

The indictment, when for distilling

vinegat illegally, must set out that the

apparatus was used for that purpose,

and in the premises described, and the

vinegar manufactured at the time the

apparatus described was being used
The averment that defendant caused

and procured the apparatus to be used

for distilling implies with sufficieni

certainty that it was so used; it ii

not essential that its actual use shal

be set out. See U. S. v. Claflin, 13

Blatch. 178.

* Infra, § 260.

« Whart. Crim. Ev. § 102.
6 Supra, § 140.

' Supra, § 158- ; Whart. Crim. Ev,

§§ 109, 146.
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§ 161.] PLEADING AND PRACTICE. [chap. Ill,

statements
are inad-
missible.

§ 161. The certainty required in an indictment precludes the

Alternative adoption of an alternative statement.^ Thus, if the

indictment charge the defendant with one or other of

two offences, in the disjunctive, as that he murdered

or caused to be murdered, forged or caused to be forged,^ burned

or caused to be burned,^ sold spirituous or intoxicating liquors ;
*

levavit, vel levari causavit,^ conveyed or caused to be conveyed,

&c., it is bad for uncertainty ;
^ and the same, if it charge him

in two different characters, in the disjunctive, as quod A. ex-

istens servus sive deputatus, took, &c. '' and so where the de-

fendant is charged with having administered a poison or drug.^

So, generally, an indictment which may apply to either of two
different offences, and does not specify which, is bad.^ On the

other hand, alternatives have been permitted when they qual-

ify an unessential description of a particular offence, and do not

touch the offence itself.^" Thus, in Vermont, it was held not

to be a fatal objection, that an indictment charged the defend-

ant with the larceny of a horse, described as being either of a

" brown or bay color." ^^ In Pennsylvania, indictments averring

certain trees cut down not to be the property of the defendants

" or either of them," ^^ and laying a nuisance to be in the " high-

way or road," &c., have been held good, the alternative being re-

jected as surplusage.^^ In several precedents in Massachusetts,

1 See State v. Charlton, 11 AV. Va.

332.

2 2 Hawk. c. 35, 3. 58 ; R. v. Stocker,

1 Salk. 342, 371; Com. v. Perrigo, 3

Mete. (Ky.) 5; People v. Tomlinson,

35 Cal. 503. As to averment of such

disjunctive allegations see infra, § 228.

That such averments are divisible see

infra, §§ 228, 251.

8 People V. Hood, 6 Cal. 236.

* Com. V. Grey, 2 Gray, 501.

6 R. V. Stoughton, 2 Str. 900.

« R. V. Flint, Hardw. 370. See R.

i;. Morley, 1 Y. & J. 221; State v.

Gary, 36 N. H. 359; State v. Drake,

1 Vroom, 422; Noble v. State, 59 Ala.

73.

' Smith V. Mall, 2 Roll. Rep. 263.

8 State V. Drake, 1 Vroom, 422
;

112

Com. V. France, 2 Brewst. 568; State

V. Green, 3 Heisk. 131 ; Whiteside v.

State, 4 Cold. 183. See Wingard v.

State, 13 Ga. 396.
3 R. V. Marshall, 1 Mood. C. C.

158; State v. Harper, 64 N. C. 129;

Johnson o. State, 32 Ala. 583; Hor-
ton V. State, 60 Ala. 73.

1" Barnett v. State, 54 Ala. 579
;

State V. Newsom, 13 W. Va. 859.

11 State V. Gilbert, 13 Vt. 647. In-

fra, § 228.

^^ Moyer v. Com. 7 Barr, 439. See

McGregor v. State, 16 Ind. 9.

1' Res. V. Arnold, 3 Yeates, 417;

and see State v. Corrigan, 24 Conn.

286 ; Kaisler v. State, 55 Ala. 64
;

State V. Ellis, 4 Mo. 474.



CHAP. III.j INDICTMENT : DISJUNCTIVE STATEMENTS. [§ 162.

the expression " as an innholder or victualler " formally occurs.^

And in the U. S. Circuit Court for Michigan, it has been held

that " cutting or causing to be cut " is not fatal.^ The principle

seems to be, that " or " is only fatal when it renders the state-

ment of the offence uncertain, and not so when one term is used

only as explaining or illustrating the other.^ " Or," also, may
be introduced in enumerating the negative averments required

to exclude the exceptions of a statute.* And ordinarily the ob-

jections, if good, cannot be taken after verdict.*

§ 162. Even where a statute disjunctively enumerates of-

fences, or the intent necessary to constitute such of-
pj^ ^^g,

fences, the indictment cannot charge them disjunc- tive of-

• • 1 r» 1 1
I6riC63 IQ

tively." Thus where a statute against unlawful shoot- statute

ing affixes a penalty when the act is done with intent junctiveiy'

to maim, disfigure, disable, or kill (in the disjunctive),
^'^'^'^"

the disjunctive statement of intent is bad.'^ Under statutes, also,

describing the several phases of forgery disjunctively, it is held

fatal to say that the defendant forged, or caused to be forged, an

instrument,^ or that he carried and conveyed, or caused to be

carried and conveyed, two persons having the small-pox, so as

to burden a certain parish .^ It is therefore error to state the

successive gradations of statutory offences disjunctively; and

1 Com. V. Churchill, 2 Metcalf, 119, stead of the conjunctive, by using the

125; Com. v. Thayer, 5 Metcalf, 246. word "or" in lieu of "and," in de-

The paragraph also, " did cause to be scribing the various kinds of liquors

published, &c., in a certain paper or and drinks charged in the indictment

publication," seems to have escaped to have been sold without a license,

the vigilance of counsel who were Cunningham v. State, 5 W. Va. 508.

concerned in the great case of People * Ibid ; State v. Burns, 20 N. H.

V. Crosswell, 3 Johnson's Cases, 338. 550.

2 U. S. V. Potter, 6 McLean C. C. ' Johnson v. State, 50 Ala. 456.

186. See also State v. Ellis, 4 Mo. ' D. S. v. Armstrong, 5 Phil. Kep.

474. Infra, § 228. 273; State v. Colwells, 3 E. I. 284;

3 Com. V. Grey, 2 Gray, 501; Brown State v. Price, 6 Halst. 203 ; Jones v.

V. Com. 8 Mass. 59; People v. Gilkin- State, 1 McMullan, 236; Whiteside v.

son, 4 Park. C. C. 26; State v. Ellis, State, 4 Cold. 183. Infra, § 228.

4 Mo. 474. Infra, § 228. See Morgan ' Angel v. Com. 2 Va. Cas. 231.

V. Com. 7 Grat. 592. It has been held « 1 Burr. 399 ; 1 Salk. 342, 371; 8

not error to charge the offence of sell- Mod. 32; 5 Mod. 137.

ing spirituous liquors, wines, &c., with- ° 1 Sess. Cases, 307.

out a license, in the disjunctive, in-

8 113



§ 163 aJ] PLEADING AND PRACTICE. [CHAP. III.

to state them conjunctively, when they are not repugnant, is

allowable.^

§ 163. When a statute in one clause makes several distinct

otherwise and substantive offences indictable, neither of which is

tinct and included in the other, it is better to specify particularly

trveoT"
*^® actual offence committed.^ Thus, where the Ian-

fences, guage of the statute was, " any person who shall pre-

sume to keep a tippling-house, or sell rum, brandy, whiskey,

tafia, or other spirituous liquors, &c., shall be liable," &c. ; and

the indictment charged the defendant with selling the particular

liquors in the aggregate without a license, it was held that the

indictment was deficient in not defining the offence with suffi-

cient precision.^ Whether different designations of an object

(e. g. " warrant," " order," " request ") can be coupled will be

hereafter noticed.*

§ 163 a. The cases in reference to intent may be grouped un-

der the following heads : —
Intent °

.
.

when nee- (1.) Where the intent is to be proved in order to

must be illustrate the character of the act, as when there is an
averre

. attempt or assault to commit an offence, in which cases

the intent must be averred ; ^ and must be attached to all the

material allegations.^

(2.) Where the intent is to be primd facie inferred from the

facts stated, in which case intent, unless part of the statutory

definition, need not be specifically averred. Thus, while intent

must be averred in an indictment for an attempt to steal, it need

not be averred in an indictment for larceny.^

1 Infra, § 251; R. v. North, 6 D. 26; State v. Locklear, Busbee, 205.

& R. 143; U. S. V. Armstrong, 5 Phil. Supra, § 151; infra, § 228.

Rep. 273; Com. v. Grey, 2 Gray, 501; « State v. Raiford, 7 Porter, 101

State V. Price, 6 Halst. 203 ; Angel v. and see R. v. Middlehurst, 1 Burr.

Com. 2 Va. Cas. 231; Rasnick v. Com. 400 ; Miller v. State, 5 How. (Miss.)

Ibid. 856; Jones v. State, 1 McMullan, 260.

236; State v. Meyor, 1 Speers, 305; « Infra, §§ 195, 251.

Wingard u. State, 13 Ga. 396 ; State « Com. v. Hersey, 2 Allen, 173;

V. McCoUum, 44 Mo. 343; Keefer u. State w. Garvey, 11 Minn. 154; State

State, 4 Ind. 246 ; People v. Ah Woo, v. Davis, 26 Tex. 201 ; People v. Con-
28 Cal. 205; and cases cited, supra, gleton, 44 Cal. 92.

For other cases see infra, § 251. » R. v. Rushworth, R. & R. 317;
2 But see Com. v. Ballou, 124 Mass. Com. ». Boynton, 12 Cush. 500; Com.

V. Dean, 110 Mass. 64.

114 ' Ibid.



CHAP. III.] INDICTMENT : INTENT : KNOWLEDGE. [§ 164.

(3.) Where intent is part of the statutory definition of the

offence it must be averred, though it is otherwise in cases where

it is not part of such statutory definition, and when the offence is

punishable, no matter what was the intent.^

(4.) In negligent offences, to allege intent is a fatal error, un-

less the allegation be so stated as to be capable of discharge as

surplusage.^

§ 164. Where guilty knowledge is not a necessary ingredient

of the offence, or, where the statement of the act itself And so of

necessarily includes a knowledge of the illegality of the ^noX
act, no averment of knowledge is necessary.^ It is ^^s^-

otherwise where guilty knowledge is not so implied and is a sub-

stantive ingredient of the offence.* Thus in an indictment for

selling an obscene book, a scienter is necessary,^ and so in an in-

dictment for selling unwhdlesome water ; ® and in indictments

for assaulting officers ;
'^ though it has not been held necessary

in an indictment for adultery.^

Under a statute, where the guilty knowledge is part of the

statutory definition of the offence, it must be averred.^ But in

the large and important class of cases elsewhere particularly dis-

1 Infra, § 220. Com. e. Kirby, 2 Cush. 577 ; State v.

2 See Whart. Grim. Law, 8th ed. Brown, 2 Speers, 129.

§§ 125 et seq. As to surplusage see " Stein v. State, 37 Ala. 123.

supra, § 158. "> Whart. Crim. Law, 8th ed. § 649.

3 1 Hale P. C. 561; 2 East P. C. 8 Com. v. Elwell, 2 Met. 190;

51 ; 6 East, 474; 1 B. & P. 86; Com. Whart. Crim. Law, 8th ed. § 1731.

V. Elwell, 2 Met. (Mass.) 190; Com. » R. v. Jukes, 8 Term K. 625; K.
V. Boynton, 12 Cush. 499; Com. v. j;. Myddleton, 6 Term R. 739; 1 Star-

. Stout, 7 B. Monr. 247 ; Turner v. kie C. P. 196^ State «. Gove, 34 N.
State, 1 Ohio St. 422; State v. Free- H. 510; People k. Lohman, 2 Barb,

man, 6 Blackf. 248. Infra, § 272. 216; State v. Stimson, 4 Zabr. 478;

* U. S. i.Buzzo, 18 Wall. 125; State State v. Bloedow, 45 Wis. 279. See

V. Card, 34 N. H. 510 ; Com. v. Dean, U. S. v. Schuler, 6 McLean, 28. As
110 Mass. 64; People v. Lohman, 2 to receiving stolen goods see Whart.

Barb. S. C. 216 ; Com. u. Blumenthal, Crim. Law, 8th ed. § 999. As to false

Whart. Prec. 528, n.; Gabe v. State, pretences, Ibid. § 1225, As to adul-

1 Eng. (Ark.) 519; Norman v. State, tery, Ibid. § 1731. As to incest, &c.,

24 Miss. 54 ; Stein v. State, 37 Ala. Ibid. § 1752. As to poisoning, Ibid.

123. § 524. As to offences on the high
5 Com.u.McGarrigall, cited 1 Ben- seas, Ibid. §§ 1871, 1886. As to per-

nett & Heard's Lead. Cas. 551. See jury, Ibid. § 1286.

also State v. Carpenter, 20 Vt. 9
;
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§ 166.] PLEADING AND PRACTICE. [chap. III.

Induce-
ment and
aggrava-
tion need
not be de-

tailed.

cussed,! in which an act is made indictable irrespective of the

scienter, the scienter is not to be averred in the indictment, since

if it were, it might be regarded as a descriptive allegation, which

it is necessary to prove.^

§ 165. Matters of inducement or aggravation, as a general

rule, do not require so much certainty as the statement

of the gist of the offence.^ And where the offence can-

not be stated with complete certainty, it is sufficient to

state it with such certainty as it is capable of. We
have this rule illustrated in cases of assaults already noticed.

And in conspiracy to defraud a person of goods, it is not neces-

sary to describe the goods as in an indictment for stealing them

stating them' as " divers goods " has been holden sufficient.*

§ 166. The degree of particularity necessary in setting out the

offence can be best determined by examining the ob-

jects for which such particularity's required. These

objects are ranked by an eminent criminal pleader as

follows : ^ —
(a.) In order to identify the charge, lest the grand jury should

find a bill for one offence and the defendant be put upon his trial

for another.®

(6.) That the defendant's conviction or acquittal may enure

Particular-
ity re-
quired for
identifica-

tion and
protection.

1 Whart. Crim. Law, 8 th ed. § 88.

2 R. V. Gibbons, 12 Cox C. C. 237;

R. V. Hioklin, L. R. 3 Q. B. 360; R.
t). Prince, L. R. 1 C. C. R. 154; State

V. Goodenow, 65 Me. 30 ; State v.

Bacon, 7 Vt. 219; Com. u. Elwell, 2

Met. 110; Com. v. Thompson, 11

Allen, 23; Com. v. Smith, 103 Mass.

444; Phillips v. State, 17 Ga. 459.

The Ohio statute which declares that

it shall be sufficient in any indictment,

where it is necessary to allege an in-

tent to defraud, to allege that the

party accused did the act with intent

to defraud, without alleging an intent

to defraud any particular person, is

not in conflict with § 10 of the Bill of

Rights, which requires the accused, on
demand, to be furnished with "the
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nature and cause of the accusation

against him." Turpin v. State, 19 Ohio

St. 540; 1869. As to similar provi-

sion in Pennsylvania statute see Mc-
Clure V. Com. 86 Penn. St. 353.

Whart. Crim. Law, 8th ed. § 742.

' R. U.Wright, 1 Vent. 170 ; Com.
Dig. Indict. G. 5. As to evidence

of surplusage of this kind see Whart.
Crim. Ev. §§ 138 et seq.

* R. V. , 1 Chit. Rep. 698 ; R.

V. Eccles, 1 Leach, 274 ; R. v. Gill,

2 Barn. & Aid. 204 ; Com. v. Judd, 2

Mass. 329; Com. v. Collins, 3 S. & R.

220 ; Com. v. Mifflin, 5 Watts & S.

461.

6 1 Starkie's C. P. 73, from which
several of these points are taken.

« Staunf. 181.



CHAP. III.] PLEADING OF DOCUMENTS. [§ 166.

to his subsequent protection, should he be again questioned on
the same grounds.

(c.) To warrant the court in granting or refusing any partic-

ular right or indulgence, which the defendant claims as incident

to the nature of the case.^

(c?.) To enable the defendant to prepare for his defence ^ in

particular cases, and to plead in all ; ^ or, if he prefer it, to sub-

mit to the court by demurrer whether the facts alleged (suppos-

ing them to be true) so support the conclusion in law, as to

render it necessary for him to make any answer to the charge.*

(e.) To enable the court, looking at the record after convic-

tion, to decide whether the facts charged are sufficient to support

a conviction of the particular crime, and to warrant their judg-

ment.

(/.) To instruct the court as to the technical limits of the

penalty to be inflicted.^

(^.) To guide a court of error in its action in revising the

record.^

Vm. WRITTENINSTRUMENTS.

1. Where the Insteumekt, as in Foeg-
EBYAHD Libel, must be set out in
FULL, § 167.

(a.) In what case literal exactness is nec-

essary, § 167.

(i.) "Tenor," "purport," and "sub-
stance," § 168.

(c.) What variance is fatal, § 173.

(d.) Quotation marks, § 175.

(e.) Lost, destroyed, obscene, or sup-

pressed writings, § 176.

1 1 Stark. C. P. 73.

2 E. V. Hollond, 5 T. K. 623
;

Fost. 194; Com. o. McAtee, 8 Dana,
29. See, to the same effect. Peo-

ple u. Taylor, 3 Denio, 91. "That
certainty and precision in an indict-

ment is required, which will enable

the defendant to judge -whether the

facts and circumstances stated consti-

tute an indictable offence, that he may
know the nature of the offence against

which he is to prepare his defence;

that he may plead a conviction or ac-

quittal, in bar of another indictment;

(y.) When any part may be omitted,

§180.

{g.) Where the instrument is in a foreign

language, or is on its face insensible,

§181.
2. Where the Instrument, as in Lar-

ceny, ETC., MAYbe described MERE-
ly by general designation, § 182.

3. What general Legal Designation
will suffice, § 184.

"Purporting to be," § 184.

and that there may be no doubt as to

the nature of the judgment to be given

in case of conviction." Biggs v. Peo-

ple, 8 Barb. 547 —Edmonds, P. J.

8 3 Inst. 41.

* Cowper, 672.

6 Cowper, 672; 5 T. R. 623; 1

Starkie C. P. 73.

* This reason was considered the

most important in R. v. Bradlaugh,

38 L. T. (N. S.) 118; L. E. 3 Q. B.

D. 607; 14 Cox C. C. 68; commented
on infra, § 177.
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§ 167.] PLEADING AND PRACTICE. [chap. III.

" Receipt," "acquittance," §§ 185, 186.

"Bill of exchange," §187.
" Promissory note," § 188.

"Banknote," §189.
"Money," § 190.

" Goods and chattels," § 191.

"Warrant for the payment of money,"
§ 192.

"Order," §193.
" Request," § 194.

"Deed," § 196.

"Obligation," §198.
"Undertaking," §199.
"Guarantee," §200.
"Property," § 201.

" Piece of paper," § 202.

1. Where the Instrument, as in Forgery and Libel, must be set

out in full?-

§ 167. Where the words of a document are essential ingredi-

ents of the offence, as in forgery, passing counterfeit

money, selling lottery tickets, sending threatening let-

ters, libel, &c., the document should be set out in words

and figures.^ Thus, the omission of a word in an in-

dictment for forgery is fatal.^ In such cases, however.

When
words of
document
are mate-
rial they
should be
set forth.

1 In Massachusetts, by Gen. Stat.

1864, c. 250, § 1, variance in writings

or print is immaterial, if the identity

of the instrument is manifest.

= R. V. Mason, 2 East, 238; 2 East

P. C. 976; E. V. Powell, 1 Leach, 77;

R. V. Hart, 1 Leach, 145; Com. v.

Stow, 1 Mass. 54; Com. v. Bailey, 1

Mass. 62; Com. v. Wright, 1 Cush.

46 ; Cora. v. Tarbox, Ibid. 66 ; State

V. Farrand, 3 Halst. 333 ; State v.

Gustin, 2 South. R. 749; Com. v. Gil-

lespie, 7 S. & R. 469 ; Com. v. Swe-
ney, 10 S. & R. 173; State v. Ste-

phens, Wright's Ohio R. 73; State

V. Twitty, 2 Hawks, 248; Rooker v.

State, 65 Ind. 86. As to variance

see Whart. Crim. Ev. § 114. As to

forgery, see Whart. Grim. Law, 8th

ed. § 727. As to libel, Ibid. §§ 1156

et seq.

In indictment for libel, the alleged

libellous matter must be set out accu-

rately, any variance being fatal ; Cart-

wright V. Wright, 1 D. & E. 230;

Wright V. Clements, 3 B. & Aid. 503;

Com. V. Tarbox, 1 Cush. 66 ; Com. v.

Sweney, 10 S. & R. 173; State v.

Brownlow, 7 Humph. 63 ; Walsh v.

State, 2 McCord, 248; though mat-

ters not in the libellous passage, or of

record, need not be exactly alleged.

Thus, an indictment charging that the

defendant published a libel on the

twenty-first of the month, may be sup-

ported by proof of a publication on

the nineteenth of the same month.

But it is otherwise if the indictment

has alleged that the libel was published

in a paper dated the twenty-first of

the month. Com. u. Varney, 10 Cush.

402.

Where parts are selected, they must

be set forth thus: " In a certain part

of which said," &c., " there were and

are contained certain false, wicked,

malicious, scandalous, seditious, and
libellous matters, of and concerning,"

&c., " according to the tenor and ef-

fect following, that is to say: " " And
in a certain other part," &c., &c. See

1 Camp. 350, per Lord EUenborough

« U. S. V. Hinman, 1 Baldwin, State v. Bradley, 1 Hay. 403 ; State

292; U. S. V. Britton, 2 Mason, 464; v. Coffey, N. C. Term R. 272.

State u. Street, Tayl. 158; and see
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CHAP. III.] PLEADING OF DOCUMENTS. [§ 167.

it is not necessary to insert ibhe vignettes, devices, letters, or fig-

ures in the margin, as they make no part of the meaning ; ^ and
so of stamps.^ But it has been held fatal to omit the name of

the State in the upper margin of a copy of a bank note, when
such name is not repeated on the body.^

Archbold's C. P. 494; 1 Wms. Notes

to Saund. 139. Infra, § 180.

The date at the end of the libel

need not be set forth. Com. v. Har-

mon, 2 Gray, 289.

If the indictment does not on its

face profess to set forth an accurate

copy of the alleged libel in words and
figures, it will be held insufficient on
demurrer, or in arrest of judgment.

State V. Twitty, 2 Hawks, 248 ; State

V. Goodman, 6 Rich. 387 ; and cases

cited to § 169. It is not sufficient to

profess to set it forth according to its

substance or effect. Com. v. Tarbox,
1 Cush. 66 ; Com. v. Wright, 1 Cush.

46
I

State v. Brownlow, 7 Humph. 63.

And where the indictment alleged,

that the defendant published, &c., an
unlawful and malicious libel, accord-

ing to the purport and effect, and in sub-

stance as follows, it was ruled that the

words between libel and as follows

could not be rejected as surplusage.

Com. V. Wright, 1 Cush. 46. Infra,

§170.
Where it does not appear from the

paper itself who its author was, nor
the persons of and concerning whom
it was written, nor the purpose for

which it was written, these facts should

be explicitly averred, for the consid-

eration of the jury, in all cases in

which they are material. State v.

Henderson, 1 Rich. 179.

Where the persons alleged to have
been libelled are alluded to in ambig-

uous and covert terms, it is not suffi-

cient to aver generally that the paper

was composed and published " of and
concerning " the persons alleged to

have been libelled, with innuendoes

accompanying the covert terms, when-
ever they occur in the paper as set

out in the indictment, that they meant
those persons, or were allusions to

their names. There should be a full

and explicit averment that the de-

fendant, under and by the use of the

covert terms, wrote of and concerning

the persons alleged to be libelled. R.
V. Marsden, 4 M. & S. 164; State v.

Henderson, 1 Rich. 179; State v.

Brownlow, 7 Humph. 63. Infra, §
181 a.

The court will regard the use of fic-

titious names and disguises, in a libel,

in the sense that they are commonly
understood by the public. State v.

Chace, Walker, 384.

Under a declaration which alleges

the publication of a certain " libel

concerning the plaintiff," but contains

no innuendoes, colloquiums, or special

averments of facts to connect the pub-

lication with the plaintiff, if no evi-

dence be offered to connect him there-

with, except the publication itself,

the question whether the publication

refers to the plaintiff is for the court,

and not for the jury. Barrows v.

Bell, 7 Gray, 301. Innuendoes are

hereafter discussed. Infra, § 181 a.

1 State V. Carr, 5 N. H. 367 ; Com.
V. Bailey, 1 Mass. 62; Com. v. Ste-

phens, Ibid. 203; Com. v. Taylor, 5

Cush. 605 ; People v. Franklin, 3

Johnson's C. 299 ; Com. v. Searle, 2

Binn. 332 ; Bucklandt;. Com. 8 Leigh,

732; Griffin v. State, 14 Ohio St. R.

55; Whart. Crim. Law, 8th ed. § 731.

Infra, § 180.

" Whart. Crim. Law, 8th ed. § 677.
8 Com. i>. Wilson, 2 Gray, 70. /
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§ 170.] PLEADING AND PRACTICE. [CHAP. III.

§ 168. When it is necessary to set forth exactly a document,^

it may be preceded by the words, " to the tenor fol-

casethein- lowing," or " in these words," or " as follows," or " in

should the words and figures following," for though the term

set'forth
" tenor," which imports an accurate copy,^ has been

the words, considered to be the most technical way of introducing

the document, yet it has been ruled that " as follows " is equiv-

alent to the words " according to the tenor following," or " in

the words and figures following," and that if under such an al-

legation the prosecutor fails in proving the instrument verbatim,

as laid, the variance will be fatal ; ^ and where the indictment,

by these or similar averments, fails to claim to set out a copy of

the instrument in words and figures, it will be invalid.*

"
§ 169. Purport, it is said, means the effect of an instrument

"Pur- ^^ ^*' appears on the face of it in ordinary construc-

P"'" tion, and is insufficient when literal exactness is re-
means _

'
,

effect
;

^
quired ; tenor means an exact copy of it.^ But if the

means instrument does not " purport " to be what the indict-

ment avers —i. e. if its meaning is not accurately stated

—the variance is fatal.®

§ 170. The words " in manner and form following, that is

"Manner to Say," do not profess to give more than the sub-

" purport stance, and are usual in an indictment for perjury;^

""sub-^'^''" ^i^* *^ ^avA " aforesaid " binds the party to an exact

d'* not"
recital.^ " According to the purport and effect, and in

imply ver- substance," are bad, in cases where exactness of setting

racy. forth is required.^ And so is " substance and effect." ^^

1 1 Ch. C. L. 234; 2 Leach, 661; 6 91 ; Whart. Crim. Law, 8th ed. §§

East, 418-426; Whart. Crim. Law, 737 ei seg., 1656.

8th ed. § 737. 6 2 Leach, 661 ; State v. Bonney,
2 2 Leach, 660, 661; 3 Salk. 225

;
34 Me. 383; State v. Witham, 47 Me.

Holt, 347-350, 425 ; 11 Mod. 96, 97; 165; Com. v. Wright, 1 Cush. 46.

Douglass, 193, 194; Whart. Crim. « Dougl. 300; State v. Molier, 1

Law, 8th ed. § 737. Devereux, 263; State v. Carter, Conf.
8 1 Leach, 78; 2 Leach, 660, 961; N. C. R. 210; State v. Wimherly, 3

2 East P. C. 976; 2 Bla. Rep. 787; McCord, 190; Whart. Crim. Ev. § 114.

Clay u. People, 86 111. 147. Whart. ' 1 Leach, 192; Dougl. 193, 194.

Crim. Law, 8th ed. § 737. 8 Ibid.; Doug. 97.

* 2 Leach, 597, 660, 661; State w. « Com. u. Wright, 1 Cush. 46; State

Bonney, 34 Me. 383 ; Com. v. Wright, v. Brownlow, 7 Humph. 63 ; Dana* v.

1 Cush. 46; Dana v. State, 2 Oh. St. State, 2 Oh. St. 91.

l20 " Com. V. Sweney, 10 S. & R. 173.
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§ 171. The attaching of one of the original printed Attaching

papers to the indictment, in place of inserting a copy, papers is

is not sufficient indication that the paper is set out in quat^.^'

the very words.^

§ 173. A mere variance of a letter will not be fatal, even when
it is averred that the tenor is set out, provided the Whenex-

1 T • , act copy 13

meaning be not altered by changing the word misspelt required

into another of a different meaning ; ^ thus, in an in- ^ce of a

dictment for forging a bill of exchange, the tenor was |^^ate-
" value received," and the bill as produced in evidence "^i-

was " value reiceved ;
" the question being reserved, it was held

that the variance was not material, because it did not change one

word into another, so as to alter the meaning.'' On the same

principle, where, in an indictment for perjury, it was assigned for

perjury that the defendant swore he " understood and believed,"

instead of " understood," the mistake was held to be imma-
terial.* So " promise " for " promised " was held not a fatal

variance.® The great rigor of the old English law in this respect

was one of the consequences of the barbarous severity of the

punishment imposed. A more humane system of punishment

was followed by a more rational system of pleading.^

1 Com. V. Tarbox, 1 Cush. 66

Whart. Crim. Law, 8th ed. §§ 736 et

seq.

In forgery, as is elsewhere seen,

the indictment may run, that the pris-

oner forged a paper writing according

to the tenor following, &c. 2 Leach,
660. Supra, § 167 ; Whart. Crim. Law,
8th ed. §§ 728 a, 737 et seq. An exact

copy (2 Leach, 624; 2 East P. C. 928,

977) of the instrument, in words and
figures (1 Leach, 78, 145 ; 2 East P.

C. 976), must then be set forth, to

enable the court to see whether the

false making of it is in law considered

as forgery; 2 Leach, 624, 657, 661;

2 East P. C. 975 ; and the same rule

applies to indictments for threatening

letters. 2 East P. C. 976; 1 Marsh.

522; 6 East, 418.

2 Infra, § 273; Whart. Crim. Ev.

§ 114; K. V. Drake, Salk. 660; U. S.

V. Hinman, 1 Bald. 292; U. S. v. Bur-

roughs, 3 McL. 405; State v. Bean,

19 Vt. 530; State v. Weaver, 13 Ired.

491; State v. Cofi"ee, 2 Murphey,
320.

» 1 Leach, 145.

* 1 Leach, 133; Dougl. 193, 194.

See Whart. Crim. Law, 8th ed. §§

1297-8.
5 Com. V. Parmenter, 5 Pick. 279.

« See Heard's Cr. PI. 215, citing

1 Taylor's Ev. § 234 a, 6th ed. In-

fra, §§ 273-4-5; Whart. Crim. Et. §

114; Whart. Crim. Law, 8th ed. §

728 a.

Where an indictment alleged that

a forged certificate was signed by
Bowling Starke, but the instrument

was signed B. Starke, and the signer's

true name was Boiling Starke, the
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§ 176.] PLEADING AND PRACTICE. [chap. III.

Document
lost or in
defend-
ant's
hands need
not be set
forth.

Unneces- s 174. Where the setting out of the document in an
sary docu- _ '^. ....
ment need indictment can give no information in the court, it is
not be set

, , . , , ,
forth. unnecessary to set it out.^

Quotation § 175. Quotation marks by themselves are not suffi-

not suffi- cient to indicate tenor, unless there be something to
'^'®°'' show that the document within the quotation marks
was that on which the indictment rests.^

§ 176. Where the document on which the indictment rests is

in the defendant's possession, or is lost or destroyed,

it is sufficient to aver _auj ;h special facts as an excuse

for the non-setting out of the document, and then to

proceed, either by stating its substance, or by describ-

ing it as a document which " the said inquest cannot

set forth by reason," &c., of its loss, destruction, or detention, as

the case may be,^ giving, however, the purport of the instru-

ment as near as may be.*

Thus, where the indictment excused the want of a particular

description, by averring thatjthe. bond-^as^wit b^the defe ndant,

it was_held_that this was sufficient.® Although it was said, in

another case, the note is described as made on the day of

May, and the proof is that the forged note was dated on a par-

550 ; S. C, 1 T. & M. C. C. 332 ; 4

Cox C. C. 227.

2 Com. V. Wright, 1 Gush. 46.

s Whart. Grim. Ev. §§ 118, 199.

See Com. v. Sawtelle, 11 Gush. 142

People V. Bogart, 36 Gal. 245. Infra,

§218.
* Whart. Grim. Law, 8th ed. §§

728 et seq.; K. v. Watson, 2 T. R.

200; E. V. Haworth, 4 G. & P. 254;

R. V. Hunter, 4 G. & P. 128; U. S. v.

Britton, 2 Mason, 468 ; State v. Bon-

ney, 34 Me. 223; State v. Parker, 1

Chipman, Vt. 294 ; People v. Badge-

ley, 16 Wend. 531; Wallace v. Peo-

ple, 27 111. 45; Hart v. State, 55 Ind.

599; Pendleton v. Com. 4 Leigh, 694;

State V. Davis, 69 N. G. 313; Du
Bois V. State, 50 Ala. 139. See fully

Whart. Grim. Ev. §§ 118, 199.

^ People V. Kingsley, 2 Cow. 522.

See Groxdale v. State, 1 Head, 139.

variance was held fatal. Com. v.

Kearns, 1 Va. Cas. 109 ; State v.

Waters, Const. R. 669 ; Murphy v.

State, 6 Tex. Ap. 554. Contra, State

V. Bibb, 68 Mo. 286.

Where the name of John McNicoll,

signed to a forged instrument, was in

the setting out of the forged instru-

ment in the indictment written John'

McNicole; this was held no variance.

R. V. Wilson, 2 C. & K. 527; 1 Den.

G. C. 284; 2 Cox C. C. 426. But
see fully Whart. Grim. Ev. §§ 114 et

seq.

The subject of variance between
the indictment and the evidence in

this respect is more fully considered

in another work. Whart. Grim. Ev.

§ 114; Whart. Crim. Law, 8th ed.

§ 728 a.

1 R. V. Goulson, 1 Eng. L. & E.
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CHAP. III.] PLEADING OF DOCUMENTS. [§ 177.

ticular day, a conviction will be sustained, notwithstanding the

variance, when a satisfactory reason for the omission of a more

particular description is given in the indic tment.^

§ 177. It has also been ruled that if the grand jury declare of

an indecent libel, " that the same would be offensive to ^^^j ^^ ^f

the court here, and improper to be placed on the rec- obscene

ords thereof, " the non-setting forth of the libel will be

thereby sufficiently excused.^-^/Thus in an indictment for pub-

lishing an obscene book or picture, it is not necessary that the

libel should be set out at large,^ but in such case it is necessary

specifically to aver the reason of the omission.'' /

^ People u. Badgeley, 16 Wend. 53.

See State v. Squire, 1 Tyler, 147.

" Com. V. Holmes, 17 Mass. 336;

and see Whart. Grim. Law, 8th ed.

§ 1609, for other cases, and cases

given infra.

8 State V. Brown, 1 Williams (Vt.),

619; Com. v. Holmes, 17 Mass. 336;
Com. V. Dejardin, 126 Mass. 46; Com.
V. Sharpless, 2 S. & E. 91 ; People v.

Girardin, 1 Mann. (Mich.) 90. For
form see Whart. Prec. 952, 968.

"'Com. V. Tarbox, 1 Cush. 66.

The position of the text is accept-

ed in England as to indecent prints.

Dugdale v. R., Dears. C. C. 64. In R.

V. Bradlaugh, 38 L. T. (N. S.) 118;

L. R. 3 Q. B. D. 607; 14 Cox C. C.

68, it was ruled that an indictment

which did not give the words of an
alleged obscene libel or excuse their

omission was bad. In this case it was
noticed by Bramwell, J., that the

American authorities excuse the non-

setting forth of the libel on the

grounds of its obscenity, which alle-

gation was omitted in R. v. Brad-
laugh. It will not do to say that

this excuse is surplusage. An indict-

ment which excuses the non-setting

forth of a document on the ground of

its loss, or of its destruction by the de-

fendant, is good, thou gh wi thout such

an excuse the indictment would be

^gfecdye. The^excuse, therefore, is

essenlial.-J But, '"^Bl such an excuse

is made, the American cases present

an almost unbroken line of authority

to the effect that the obscene docu-

ment need not be copied. Com. v.

Holmes, 1 7 Mass. 336 ; State v. Brown,

1 Williams (Vt.), 619; McNair v.

People, 89 111. 441, and People v. Gi-

rardin, 1 Mann. (Mich.) 90, are direct

to this efifect. Com. v. Tarbox, 1

Cush. 66, reaffirms the principle of

Com. V. Holmes, but holds that to

paste the alleged obscene matter to

the indictment is a defective mode
of pleading. As affirming Com. v.

Holmes may also be cited Com. v. De-

jardin, 126 Mass. 46. On the other

hand, in State v. Hanson, 23 Tex.

232, an indictment for publishing an

obscene document, without giving the

words, was held bad. In this case,

however, there was no excuse offered,

as in Com. v. Holmes, for not setting

out the libel. Com. v. Sharpless,

2 S. & R., was the case of an inde-

cent picture, and the Supreme Court

held that it was not necessary that

the picture should be copied on the

indictment. The reason, however, is

the same as that given in Com. v.

Holmes —that the court must pre-

serve the " chastity " of its records,

and not permit them to be used to
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Prosecu-
tor's neg-
ligence
does not
alter the
case.

Production
of a docu-
ment al-

leged to
be " de-
stroyed "

is a fatal

variance.

§ 178. Even where the prosecutor's negligence caused

the loss, the loss will be an excuse for non-description

unless the misconduct was so gross as to imply fraud.^
,

§ 179. When there is an allegation that a docu-

ment is destroyed, as an excuse for its non-description,

there is a fatal variance between the indictment and

the proof if the destroyed instrument is produced on

trial.2 '---._ ^

§ 180. Wherever the whole document is essential to

the description of the offence, the whole must be set

out in the indictment. It is otherwise, however, as to

indorsements and other extraneous matter having noth-

ing to do with the part of the document alleged to

be forged.^ And where, upon an indictment for forging a

receipt, it appeared that the receipt was written at the foot of

an account, and the indictment stated the receipt thus : " 8th

March, 1773. Received the contents above by me, Stephen

Withers," without setting out the account at the foot of which

it was written ; this was ruled sufficient.* In all other cases,

where part only of a written instrument is included in the of-

fence, that part alone is necessary to be set out. Thus, in cases

where portions of publications are libellous and others not, it is

only necessary, as is elsewhere noticed, to state those parts con-

Extrane-
ous parts
of docu-
ment need
not be set
forth.

perpetuate obscenities. It may be

added to tbis tbat if an obscene pub-
lication were to be considered as ex-

clusively a libel, it might be difficult

to resist the conclusion, that as a libel,

when indicted as such, it should be

spread on the record, supposing that

no legitimate excuse be given for the

non-setting out. But there is much
force in the position that an obscene

publication is not so much a libel as

an offence against public decency;
and if it be the latter, the particular-

ity required in setting forth libels is

not necessary. If a mob, for in-

stance, should gather about a relig-

ious assembly, disturbing its worship
by profane and indecent language, it

would not be necessary, it may well
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be argued, that those profane and in-

decent words should be set out. Nor
is this the only illustration to which

we may appeal. An indictment

against a common scold need not set

forth the words the " scold " was ac-

customed to use. See argument in

Southern Law Rev. for 1878, p. 258.

1 State V. Taunt, 16 Minn. 109.

=> Smith V. State, 33 Ind. 159.

8 Whart. Crim. Law, 8th ed. § 753.

And see Com. v. Ward, 2 Mass. 397;

Com. V. Adams, 7 Met. 50; Perkins

V. Com. 7 Grat. 651 ; Buckland v. Com.
8 Leigh, 732; State v. Gardiner, 1

Ired. 27 ; Hess v. State, 5 Ohio, 5.

* R. V. Testick, 1 East, 181, n.

Whart. Crim. Law, 8th ed. §§ 729

et seq.
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taining the libels ; and if the libellous passages be in different

parts of the publication, distinct from each other, they may be

introduced thus : " In a certain part of which said libel there

were and are contained the false, scandalous, malicious, and de-

famatory words and matter following, that is to say," &c. " And
in a certain other part of which said libel there were and are

contained," &c.^ Where the indictment is for forging a note

or bill, the indorsement, though forged, need not be set out.^

And, as we have seen, it is not necessary to set forth vignettes

or other embellishments, though if this be attempted a variance

may be fatal.^

An altered document, as is elsewhere seen, may be averred to

be wholly forged.* But if an alteration be averred, the altera-

tion must be specified,^ and an addition which is collateral to

the document must, if forged, be specially pleaded.^

§ 181. A document in a foreign language must be translated

and explained by averments.'' The proper course is to Foreign or

set out, as " of the tenor following," the original, and document

then to aver the translation in English to be " as fol- must be ex-
° plained by

lows." ^ And so where yjitiais appear without an aver- averments.

ment of what they mean ; ^ and where there is no averment of

who the officer was whose name is copied in a forged instru-

ment, there being no averment of what the instrument purports
to be.M

In another volume it will be seen more fully that when " pur-

port " or " tenor " is set out, a variance is fatal ;
ii that when

the legal effect only of a document is averred, it is sufficient if

1 See Tabart v. Tipper, 1 Camp. Moore, I ; 10 Price, 88. Whart.
350 ; Whart. Grim. Law, 8th ed. § Grim. Law, 8th ed. § 729.

1656, and eases cited to § 167. ^ Ibid.; R. v. Szudurskie, 1 Moody,
2 Com. V. Ward, 2 Mass. 397; Com. 429; R. v. Warshaner, 1 Mood. C. C.

V. Adams, 7 Met. 60; Com. u. Per- 466; Wormouth v. Cramer, 3 Wend,
kins, 7 Grat. 654 ; Simmons v. State, 394. As to California see special stat-

7 Ham. 116 ; Whart. Grim. Law, 8th ute. People v. Ah Woo, 28 Gal. 205.

ed. §§ 731-8, and cases cited to § 176. If the translation be incorrect the va-
* Whart. Grim. Ev. § 114; Whart. riance is fatal. R. w. Goldstein, ut su-

Crim. Law, 8th ed. § 731. Supra, § 167. pra; and see 20 Wis. 239.

* Whart. Grim. Law, 8th ed. § 735. ' R. v. Barton, 1 Moody G. C. 141
' Ibid. R. V. Inder, 2 C. & K. 635.
6 Com. V. Woods, 10 Gray, 480. " R. v. Wilcox, R. & R. C. C. 50.
' R. V. Goldstein, R. & K. 473; 7 " Whart. Grim. Ev. § 114.
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the proof substantially conforms ; ^ that when the variance is

doubtful, the question is for the jury ;
^ and that a lost or un-

obtainable document may be proved by parol.^

§ 181 a. An innuendo is an interpretative parenthesis, thrown

Innuendo ^°*° *^^ quoted matter to explain an obscure term. It

can inter- can explain only where something already appears upon
not en-; the record to ground the explanation ; it cannot, ef it-

^^^ '

self, change, add to, or enlarge the sense of expres-

sions beyond their usual acceptation and meaning. It can in-

terpret but cannot add.* It may serve as an explanation, but

not as a substitute.^ Extrinsic facts, if requisite to the sense,

must be averred in the introductory part of the indictment.^

Thus in an action for the words " He is a thief," the defendant's

meaning in the use of the word "he" cannot be explained by

an innuendo " meaning the said plaintiff," or the like, unless

something appear previously upon the record to ground that ex-

planation ; but if the words had previously been charged to have

been spoken of and concerning the plaintiff, then such an in-

nuendo would be correct ; for when it is alleged that the de-

fendant said of the plaintiff " He is a thief," this is an evident

ground for the explanation given by the innuendo, that the plain-

tiff was referred to by the word " he." ^ Hence " when the

language is equivocal and uncertain, or is defamatory only be-

1 Whart. Crim. Ev. § 116. proper to quash the indictment on the

2 Ibid. § 117. ground that the innuendo may be sup-

' Ibid. § 118. posed to carry the meaning of the

* See 2 Salk. 512; Cowp. 684; Le language beyond the customary mean-
Fanu V. Macolmson, 1 H. of L. Cas. ing of the word. If some of the in-

637; Solomon v. Lawson, 8 Q. B. 825; nuendoes in an indictment for libel

Goodrich v. Hooper, 97 Mass. 1; Mix extend the meaning of parts too far,

V. Woodward, 12 Conn. 262; Van but there be others sufficient to give

Veohten v. Hopkins, 5 Johns. 211
;

point to it, the jury may convict un-

State V. Neese, N. C. T. R. 270
;

der the latter alone. Com. v. Keenan,

Bradley M. State, Walker, 156; State 67 Penn. St. 203. See, further, note

V. Henderson, 1 Rich. 179. It was to §167.
held in Pennsylvania, in 1870; that ' State v. Atkins, 42 Vt. 252

;

where no new essential fact is requi- though see Com. v. Keenan, 67 Penn.
site to the frame of an indictment for St. 203 ; Com. v. Meeser, 1 Brewst.
libel, which requires to be found by 492.

the grand jury as the ground of a col- ' 1 Saund. 121,6th ed. Infra, §
loquium, and where the only object 496; Com. v. Snelling, 15 Pick. 321.

of an innuendo is to give point to the ' Archbold's C. P. 494; State v.

meaning of the language, it is not White, 6 Ired. 418.
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cause of some latent meaning, or of its allusion to extrinsic facts

and circumstances, then an inducement or innuendo or both are

indispensable to express and render certain precisely what the

libel is of which the defendant is accused." ^ But extrinsic facts

need not be averred unless necessary to make out the sense.^

2. ']^ere the Instrument, as in Larceny, ^c, may be described

merely by general Designation.^

§ 182. By state as well as by federal legislation, statutes have
been enacted making the larceny of bank notes, bonds,

gtatuto

and other writings for the payment of money, highly designa-

penal. Questions constantly arise whether certain ar- befoi-

ticles alleged to be stolen are included within these

1 Durfee, C. J., State v. Corbett,

S. C. R. I. 1879, citing State v. Hen-
derson, 1 Rich. 179.

2 State V. Shelton, 51 Vt. 102.

Where the plaintiff averred, by
way of innuendo, that the defendant,

in attributing the authorship of a cer-

tain article to a " celebrated surgeon

of whiskey memory," or to a " noted

steam doctor," meant by these appel-

lations the plaintiff, it wa.s held, not-

withstanding the innuendo, that the

declaration was bad, for want of an
averment that the plaintiff was gen-

erally known by these appellations, or

that the defendant was in the habit of

applying them to him, or something to

that effect. Miller v. Maxwell, 16

Wend. 9. See also 2 Hill, 472, and 12

Johns. 474.

When an alleged libel affects the

prosecutor only in his business stand-

ing, such business must be averred.

Com. V. Stacey, 8 Phila. 617.

In another case, in an action on
the case against a man for saying of

another " He has burnt my barn," the

plaintiff cannot, by way of innuendo,

say, " meaning my barn full of corn;
"

Barbara u. Nethersal, 4 Co. 20 a; be-

cause this is not an explanation de-

rived from anything which preceded

it on the record, but is the state-

ment of an extrinsic fact not previ-

ously stated. But if in the introduc-

tory part of the declaration it had
been averred that the defendant had
a barn full of corn, and that, in a dis-

course about that barn, he had spoken

the above words of the plaintiff, an
innuendo of its being the barn full of

corn would have been good; for, by
coupling the innuendo with the in-

troductory averment, it would have
made it complete. Archbold's C. P.

494; 4 R. Ab. 83, pi. 7; 85, pi. 7;

2 Ro. Rep. 244; Cro. Jac. 126; 1

Sid. 52; 2 Str. 934 ; 1 Saund. 242, n.

3; Golstein v. Foss, 9 D. & Ry. 197;

6 B. & C. 154; Clement v. Fisher, 1

M. & Ry. 281; Alexander o. Angle, 1

C. & J."l43 ; 7 Bing. 119; R. v. Tut-

chin, 5 St. Tr. 532.

The question of the truth of the

innuendoes is for the jury; and they

must be supported by evidence unless

they go to matters of notoriety, or of

which the court takes
. j udicial notice.

See cases cited supra; State v. At-

kins, 42 Vt. 252; Com. v. Keenan, 67

Penn. St. 203 ; State v. Perrin, 2 Brev.

474.

' As to lumping descriptions of

notes in larceny see infra, § 207.
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statutes. The adjudications are too numerous to be here de-

tailed ; and we can only, within the limits assigned to us, fall

back upon the general principle, that documents stolen, to bring

them within the statute, must be described by the statutory

terms.^

§ 183. When a general designation of a document is all that

Though is required, then it is ordinarily sufficient to give the

designation Statutory designation, and it is enough if this is suffi-

yeUf in-°
' cieutly accurate to identify the document.^ But if the

purMits to
pls^'iei' undertakes to give the words of the document,

give words, then a Variance as to such words is at common law
variance is . , „ „ t •

i- i
fatal. fatal." On the other hand it is said that if the words

are accurately given, an erroneous designation may be treated as

surplusage.*

" Purporting to be " is not a necessary qualification of the des-

ignation.*

1 As to variance in such cases see

Whart. Crim. Ev. § 116.

2 Bonnell v. State, 64 Ind. 498.

" See cases cited supra; and see

K. V. Craven, R. & R. 14 ; U. S. v.

Keen, 1 McLean, 429 ; U. S. v. Lan-
caster, 2 McLean, 431.

* Infra, § 184.

In an indictment for falsely pre-

tending a paper to be a valid promis-

sory note, it is sufficient to designate

it, setting it forth not being necessary.

R. V. Coulson, T. & M. 332 ; 1 Den.

C. C. 592 ; 4 Cox C. C. 332; Com. v.

Coe, 115 Mass. 481.

6 R. V. Birch, I Leach, 79 ; 2 W.
Bl. 790 ; State v. Gardiner, 1 Ired. 27;

Whart. Crim. Law, 8th ed. § 738. In-

fra, § 184.

The following rulings under statutes

may be of value :
—

United States Courts. —Money, and
bank notes, and coin, are " personal

goods," within the meaning of the

sixteenth section of the Crimes Act
of 1790, c. 36, respecting stealing and
purloining on the high seas. U. S. v.

Moulton, 5 Mason, 537.
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An order on the cashier of the Bank
of the United States is evidence in

support of an indictment for forging an

order on the cashier of the corpora-

tion of the Bank of the United States.

U. S. V. Hinman, 1 Baldw. 292. It is

not necessary to give a particular de-

scription of a letter charged to have

been secreted and embezzled by a post-

master, nor to describe the bank notes,

particularly, enclosed in the letter.

But if either the letter or the notes

be described in the indictment, they

must be proved as laid. U. S. v. Lan-

caster, 2 McLean, 431. It is enough

to show that the letter came into the

hands of the postmaster, in the words

of the statute, without showing where

it was mailed, and on what route it

was conveyed. Ibid.

Massachusetts. —An indictment un-

der the Act of March 15, 1785, for

larceny, alleging that the defendant

stole '
' a bank note of the value of

, of the goods and chattels of

," is sufficient, without a more

particular description of the note.

Com. V. Richards, 1 Mass. 337. " Di-
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3. What (xeneral Legal Designation will suffice.

§ 184. " Purporting to he." —The pleader may aver the

instrument to be of the class prohibited, or he may aver
. 15) 'It designa-

that it " purports to be, &c. ; e. g. he may say that tion be er-

the defendant forged " a certain will," or " a certain variance is

false or paper writing purporting to he the last will,"
*^'^''

vers bank bills, amounting in the whole
to , &c., and of the value of, &c.,

of the goods and chattels," &c., has

been held sufficient ; Lamed v. Com.
12 Met. 240; Com. v. Sawtelle, 11

Cush. 142. See other cases infra, §§
189, 206 ; and so of " certain moneys,
to wit, divers promissory notes, cur-

rent as money in said Commonwealth."
Com. V. Ashton, 125 Mass. 384. See,

for other cases, infra, §.189 a.

" Sundry bank bills and sundry
promissory notes issued by the United
States, commonly called legal tender

notes, all said bills and notes together

amounting to ninety dollars, and of

the value of ninety dollars," is not an
adequate description of United States

treasury notes. Com. v. Cahill, 12

Allen, 540. See Hamblett u. State,

18 N. H. 384.

" For the payment of money," need
not be averred of a promissory note.

Com. V. Brettun, 100 Mass. 206.

Connecticut. —Where an infor-

mation for theft described the prop-

erty alleged to be stolen, as " thirteen

bills against the Hartford Bank, each
for the payment and of the value of

ten dollars, issued by such bank, being
an incorporated bank, in this State,"

it was held that this description was
sufBciently certain. Salisbury v. State,

6 Conn. 101.

New York, -r- A contract not under
seal is incorrectly described as a bond,

and the error is fatal. People v.

Wiley, 3 Hill, 194.

Where the indictment stated that

9

the defendant stole "four promissory
notes, commonly called bank notes,

given for the sum of fifty dollars each,

by the Mechanics' Bank in the city

of New York, which were due and
unpaid, of the value of two hundred
dollars, the goods and chattels of P.
C, then and there found," &c., it was
held a sufficient description, without
saying they were the property of P.
C. The word chattels denotes prop-
erty and ownership. People v. Hol-
brook, 13 Johns. 90.

Under the New York statute, which
makes the stealing of " personal prop-
erty " larceny, an indictment for grand
larceny, in stealing bank notes, al-

leged that the defendant feloniously

stole, took, and carried away ten
promissory notes, called bank notes,

issued by the Chioopee Bank for the

payment of divers sums of money,
amounting in the whole to the sum of

fifty dollars, and of the value of fifty

dollars; ten promissory notes, called

bank notes, issued by the Agawam
Bank, &c., of the goods, chattels, and
property of B. M. It was held, on
motion of an arrest of, judgment, that

the indictment was sufiicient. It was
held, also, that it was of no conse-

quence whether the banks were or-

ganized within the bounds and under
the laws of New York, or were banks
of other States or countries, so far as

the allegations in the indictment were
concerned; the name of the banks
being mentioned by way of deserip-
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&c.,i though, as has just been seen, " purporting to be " may be

omitted.^ At common law, however, great care is necessary in

tion of the property stolen. People

V. Jackson, 8 Barb. 637.

In an indictment for stealing bank
notes, it is sufficient to describe them,

in the same manner as other things

which have an intrinsic value, by any
description applicable to them as chat-

tels. Ibid.

Pennsylvania. —Under the Act of

1 5th April, 1790, an indictment for

stealing bank notes must lay them as

promissory notes for the payment of

money (Com. v. Boyer, 1 Binn. 201) ;

and, therefore, an indictment for steal-

ing a " ten dollar note of the Presi-

dent, Directors, and Company of the

Bank of the United States," is bad.

But " one promissory note," &c., is

now sufficiently descriptive. Com. v.

Henry, 2 Brewster, 566 ; Com. v. By-
erly, Ibid. 568.

Under the Act of 1810, an indict-

ment for stealing bank notes must
aver in general that they were issued

by a bank incorporated by law, or

name the bank, and aver that it was
incorporated, or show in some suffi-

cient manner that the notes were law-

ful. Therefore, an indictment for

stealing bank notes, generally, de-

scribing them as "promissory notes

for the payment of money," is bad.

Spangler v. Com. 3 Binn. 533.

An indictment charging that the de-

fendant feloniously did steal and carry

away " sundry promissory notes for

the payment of money, of the value

of eighty dollars, of the goods and
chattels of the said A. M.," is too

vague and uncertain ; the notes should

be more particularly described, and it

should be set forth that the money

was unpaid on them ; Stewart v. Com.
4 S. & R. 194 ; though in a subsequent

case it was said that where there was
enough in the description of the note

to show it was unpaid, an averment to

that effect is unnecessary. Com. v.

M'Laughlin, 4 Eawie, 464. Though
see Rev. Act of 1860, hereafter cited.

An indictment for stealing three

promissory notes for the payment of

money, commonly called bank notes,

" on the Bank of the United States,"

was, in another case, held to be good.

M'Laughlin v. Com. 4 Rawle, 464. It

is not necessary to state that the bank
was duly incorporated. Ibid. An in-

dictment for stealing " a bank note of

the Bank of Baltimore," without de-

scribing it as a promissory note for

the payment of money, was bad under

the Act of 1 790. Com. v. M'Dowell,

1 Browne, 360.

By the Revised Act of 1860, Pamph.
435, it is sufficient if the instrument

be averred by the name by which it is

generally known.
New Jersey. — " Bank notes,"

pleaded as such, are not goods and
chattels under the statute. State v.

Calvin, 2 Zab. 207.

Maryland. —In an indictment

founded upon the Act of 1809, c. 138,

for stealing a bank note, it is sufficient

to describe the note as a bank note

for the payment of, &c., and of the

value of, &c. Nothing more is re-

quired than to charge the offence in

the language of the act. State v. Cas-

sel, alias Baker, 2 Har. & G. 407.

North Carolina. —In an indict-

ment for stealing a bank note, a de-

scription of the note in the foUow-

1 2 East P. C. 980; R. v. Birch, 1

Leach C. C. 79; State v. Gardiner,
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1 Ired. 27; Whart. Crim. Law, 8th ed.

§§ 728 et seq.

2 Supra, § 183.
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this respect, since if the document turns out in proof not to be
what the indictment declares it purports to be, the variance is

ing words, " one twenty dollar bank
note on the State Bank of North Car-

olina, of the value of twenty dollars,"

is good. State v. Rout, 3 Hawks,
618.

An indictment charged the defend-

ant with feloniously stealing, &c., " a

certain bank note, issued by the Bank
of Newbern." The note offered in

evidence upon the trial purported to

be issued by " the President and Di-

rectors of the Bank of Newbern,"
whereupott the defendant was acquit-

ted, because the evidence did not sup-

port the charge. He was then in-

dicted for feloniously stealing, &c., a

certain note " issued by the President

and Directors of the Bank of New-
bern." To this indictment he pleaded
" former acquittal," and in support of

the plea produced the record of the

first indictment and the proceedings

thereon. It was held that the record

produced did not support the plea,

and the plea was overruled. State v.

Williamson, 3 Murph. 216.

" One promissory note issued by
the treasury department of the United

States for one dollar" is a sufficient

description. State v. Fulford, 1 Phill.

(N. C.) L. 563; and see Sallie v.

State, 39 Ala. 691.

Georgia. —Where the indictment

alleged that the notes stolen were
"notes of the Georgia Railroad and
Banking Company," and the owner
proved that he received them from
such banking company, it was held,

in the absence of all proof to the con-

trary, that this was sufficient proof of

their genuineness to support the alle-

gation. State V. Allen, Charlton, 518.

Someevidence of genuineness, how-
ever, must be given. Ibid.

Alabama. —In an indictment charg-

ing the larceny of promissory notes.

omission to charge the value of the

notes is a material defect. Wilson v.

State, 1 Port. 118.

Mississippi. —The statute of this

State makes obligations, bonds, bills

obligatory, or bills of exchange, prom-
issory notes for the payment of money,
or notes for the payment of any spe-

cific property, lottery tickets, bills of

credit, subjects of robbery and lar-

ceny. Damewood v. State, 1 How.
Miss. 262; Greeson v. State, 5 How.
Miss. 33. It is not sufficient that

the indictment describes a bank note

as a promissory note for the payment
of money purporting to be a bank
note. Damewood v. State, 1 How.
Miss. 262.

National notes are not correctly de-

scribed as "$150 in United States

currency." Merrill v. State, 45 Miss.

651. Infra,. § 189 a.

Missouri. —It is not necessary to

allege that the bank is chartered,

M'Donald v. State, 8 Mo. 283.

Tennessee.. —The place of payment
in a bank note, charged to have been
stolen, need not be stated as descrip-

tive of the note in the indictment; but

if it is stated, it then becomes material

as descriptive of the offence charged,

and the note produced in evidence

must correspond with the description

given in the indictment, or it will be a

fatal variance. Hite v. State, 9 Yer-

ger, 357.

Ohio. —An indictment for stealing

bank bills is not sustained by proof

that the prisoner stole the orders of

the Ohio Railroad Company. Grum-
mond V. State, Wilcox, 5.10. Indict-

ments for having in possession coun-

terfeit blank bank notes must specif-

ically describe them. M'Millan v.

State, 5 Ohio, 269..
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fatal.-' But, as has been already observed, when the tenor is cor-

rectly given, the general legal designation of the document may
be rejected as surplusage.^

§ 185. 'i^Becgipi." —" Settled, Sam. Hughes," at the foot of

, . „ a bill of parcels, was held to support an allegation of

includes all a receipt, without any explanatory averment.* Any-
signed ad- , . , , .

J l^
-, 1 . ,

missions of thing that admits payment, and is signed, is enough
pajmen

. tg bring the instrument within the term "receipt."*

But if the fact of payment does not either appear on the instru-

ment or is not averred,^ or jhe name of the receiptorJs_wanting,

or is^ obscure and .is^ not helped out by averments,^ the term
" receipt " is not sustained. And such, explanatory matter must
not only be averred but proved.' f\f\LAJ\^ VvCJL/v

§ 186. Acquittance is a term used in some statutesr as cumula-

„ . tive with receipt, and all receipts may be regarded as

tance" in- acquittances ;* but all acquittances are not receipts, as

charges an acquittance may consist in an instrument simply dis-
rom u y. Q.]^Qj.gmg another from a particular duty.®

A certificate by a society that a member has paid up all his

dues, and is honorably discharged, is, under the English statute,

1 R. V. Jones, Douglass, 300; 1

Leach C. C. 204; R. v. Reading, 2

Leach C. C. 590; 2 East P. C. 952;

R. V. Gilchrist, 2 Leach C. C. 657 ; R.
». Edsall, 2 East P. C. 984; 1 Bennett
6 Heard's Lead. Cas. 318; People v.

Holbrook, 13 Johns. 90; Grummond
V. State, Wilcox, 510; State v. Wil-
liamson, 3 Murphey, 216; Dowing v.

State, 4 Mo. 572. And see fully

Whart. Grim. Ev. § 116; Whart. Crun.

Law, 8th ed. §§ 728 et seq.

2 fi,. V. Williams,.!. & M. 382; 2

Den. C. C. 61 ; 4 Cox C. C. 356 ; Com.
V. Castles, 9 Gray, 123; Com. v.

Coe, 115 Mass. 481; though see Mr.
Greaves's criticism, 2 Rus. on Cr. 4th

ed. 811, -note; Heard's Cr. PI. 213.

» R. V. Martin, 1 Moody C. C. 483;

7 C. & P. 549; R. v. Boardman, 2

Moody & E. 147 ; R. v. Rogers, 9 C.

& P. 41.

U2

* Testick's ease, 2 East P. C. 925;

R. V. Houseman, 8 C. & P. 180; R. v.

Moody, Leigh & Cave, 173; but see,

under peculiar Massachusetts statute,

Com. V. Lawless, 101 Mass. 32.

« R. V. Goldstein, R. & R. C. C.

473 ; R. V. Harvey, R. & R. 227 ; R.

V. West, 2 C. & K. 496; 1 Den. C. C.

258; R. w. Pries, 6 Cox C. C. 165;

Clark V. State, 8 Ohio St. (N. S.) 630

State V. Humphreys, 10 Humph. 442;

Whart. Crim. Law, 8th ed. § 740.

« R. V. Hunter, 2 Leach C. C. 624;

2 East P. C. 977 ; R. w. Boardman, 2

Mood. & R. 147 ; Whart. Crim. Law,

8th ed. § 740.

' See infra, §§ 192-3; and see

Whart. Crim. Law, 8th ed. §§ 728 et

seq., 740.

* See R. V. Atkinson, 2 Moody,
215.

» Com.u. Ladd, 15 Mass. 526.
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neither an acquittance nor a receipt ; ^ nor is a scrip certificate

in a railway company .^

§ 187. ''rBilL of JExch ange. " —If the drawer's, payee's, or

drawee's name be wanting or be insensible : if there „„.„ ,^ - I

.

°
, -

—"—- — "BiUofex-
be any conditions of payment ; if the amount be uncer- change"

tain, or if it be not expressed in money, the instrument in. its tech-

will not sustain the technical description.^^ And so if
""^^ *^"^*

there be an obscurity or error in the " acceptance," * or the in

dorsement ; ^ and so where the instrument was made payable

to or order.^ That a bill drawn by a person in his own
favor, and by him accepted and indorsed, is a " bill of exchange,"

is asserted in Massachusetts,'' though in England the inclination

of authority is the other way.^ It is not necessary, in New York,

to aver that there was money due on the bill.®

§ 188. " Promissory Note." —Great liberality has been shown
in the interpretation of this term when used in statutes „„

, . , . .
"Promis-

making the forgery or larceny of " promissory notes " soiynote"
ii^pfi In SL

penal. Thus it has been held to include bank notes,^" larger

where the statute does not specifically cover " bank ^*"^®'

notes," though it seems to be otherwise when it does.^^ So, also,

it is not necessary, in prosecutions for larceny, that the note be

1 R. V. French, Law Rep. 1 C. C.
R. 217.

2 Clark V. Jsfewsam, 1 Exch. 131
;

R. V. West, 1 Den. C. C. 258 ; 2 Cox
C. C. 437.

« R. u. Curry, 2 Moody, 218 ; R. v.

Birkett, R. & R. 251 ; R. v. Smith, 2

Mood. 295; R. v. Wicks, R. & R.
149 ; R. V. Hart, 6 C. & P. 106 ; R. v.

Butterwick, 2 Mood. & R. 196 ; R. v.

Randall, R. & R. 195 ; R. v. Bartlett,

2 Moody & R. 362; R. v. Mopsey, 11
Cox C. C. 143 ; People v. Howell, 4
Johns. 296. Whether drawee's name
can be dispensed with, if place of pay-
ment be given, see R. v. Smith, su-

pra; R. V. Snelling, Dears. 219; 22
Eng. L. & E. 597. See Whart. Crim.
Law, 8th ed. §§ 739 ei seq.

* R. V. Cooke, 8 C. & P. 582 ; R. u.

Rogers, 8 C. & P. 629.

5 R. V. Arscott, 6 C. & P. 408. If

payable to drawer's own order, neither

indorsement or acceptance is needed.

R. V. Wicks, R. & R. 149 ; R. v.

Smith, 2 Moody, 295.

6 R. V. Randall, R. & R. 195.

' Com. V. Butterick, 100 Mass. 12.

8 R. V. Smith, supra.

» Phelps V. People, 13 N. Y. Su-

preme Ct. 401;. S. C, 72N. Y. 334,

372.
w Com. V. Paulus, 11 Gray, 305;

Com. V. Ashton, 125 Mass. 384; Peo-

ple V. Jackson, 8 Barb. 637 ; Com. v.

Boyer, 1 Binn. 201 ; Hobbs v. State,

9 Mo, 855 ; though see Culp v. State,

1 Porter, 33.

11 Spangler v. Com. 3 Binn. 533;

Damewood v. State, 1 How. Miss.

262.
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§ 189.] PLEADING AND PRACTICE. [CHAP. III.

locally negotiable,^ or be anything more than a mere due bill.^

It was at one time ruled in Pennsylvania, that if a note be not

averred or implied to be still due and unpaid, it will not be

within the statute,* though it is enough if on the face of the

paper it appears still outstanding.* And though an instrument

signed hj M. and payable to his order is not a promissory note

until indorsed, an allegation that T>., in forging the indorsement,

forged the indorsement of a promissory note, may be sustained.'

§ 189. " Bank Note.'" —In England, in an indictment under

"Bank the 2 Geo. 2, c. 25, the instrument stolen must be ex-

cludes
™" pressly averred to be a bank note, or a bill of exchange,

""'d^b^"
or some other of the securities specified ; and, there-

banks, fore, it is insufficient to charge the defendant with steal-

ing a certain note, commonly called a bank note, for none such

is described in the act.® And in the case of a bank note, it is

sufficient to describe it generally as a bank note of the Governor

and Company of the Bank of England, for the payment of one

pound, &c., the property of the prosecutor ; the said sum of one

pound thereby secured, then being due and unsatisfied to the

proprietor.'^ In Massachusetts, a bank note is sufiiciently de-

scribed as a " bank bill" in an indictment on Rev. Sts. c. 126,

§ 17, for stealing it.^ And an -indictment charging the larceny

of " sundry bank bills of some banks respectively, to the jurors

unknown, of the value of," &c., is good.^

An unnecessarily minute description of a bank note may be

fatal ; as where an indictment for stealing a bank note alleged

1 Story on Bills, § 60; Sibley v. ^ Craven's case, 2 East P. C. 601.

Phelps, 6 Cush. 172; People v. Brad- "^ Starkie's C. P. 217. See Com.
ley, 4 Park. C. R. 245. For what is v. Richards, 1 Mass. 337; Earned v.

not negotiable in one country may be Com. 12 Met. 240 ; Com. v. Sawtelle,

negotiable in another. Whart. Confl. 11 Cush. 142; People v. Holbrook, 13

of L. § 447. Johns. 10 ; State o. Williamson, 3

' People y. Finch, 5 Johns. 237. Murphey, 216, and other cases cited

» Com. V. M'Laughlin, 4 Rawle, Whart. Crim. Ev. § 116 a.

464; Stewart v. Com. 4 S. & R. 194. * Eastman v. Com. 4 Gray, 416;

But see Rev. Stat, supra, § 184, note. Com. v. Stebbins, 8 Gray, 493.

* Ibid.; Com. v. Richards, 1 Mass. "Bank note" and "bank bill" are

337; Phelps v. People, 72 N. Y. 334
;

synonymous. State v. Hays, 21 Ind.

State V. Rout, 3 Hawks, 618. See 176.

Com. u. Brettun, JOG Mass. 206. » Com. v. Grimes, 10 Gray, 470.

6 Com. u. Dallinger, 118 Mass. 439. See State v. Hoppe, 39 Iowa, 468.
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CHAP. III.] PLEADING OF DOCUMENTS. [§ 189 a.

it to be " signed for the Governor and Company of the Bank of

England, by J. Booth," and no evidence of Booth's signature

was given, the judges held the prisoner entitled to an acquittal.^

" Bank bill or note " refers exclusively to bank paper, and
does not include an ordinary promissory note.^ It includes,

however, notes redeemed by the bank, and in its agents' hands.^

Whether it is necessary to aver the bank to have been incorpo-

rated has been already considered.* Under the Maine stat-

ute it is not necessary to aver either genuineness or the name of

the bank.*

§ 189 a. " Two five dollar United States treasury notes, issued

by the treasury department of the United States gov-

ernment, for the payment of five dollars each and of note and

the value of five dollars," has been held an adequate states cur-

description.^ " One promissory note issued by the
''^^'^^•

treasury department of the United States," has been also held

sufficient ; ^ and so of " four promissory notes of the United

States for the payment of money; " ^ and so of "fifty dollars in

national currency of the United States, the exact denomination

of which is to the grand jury unknown ;
" ^ and so of " dol-

lars in paper currency of the United States of America." ^^ In

Massachusetts, it is held that "three bonds of the United States,

each of the value of ten thousand dollars," is a good description ;
^^

and so of " divers promissory notes current as money in said

Commonwealth, of the amount and value of eighty-seven dol-

lars, a more particular description of which is to the jurors un-

known," ^^ nor is it a variance that the notes were " three tens,

eleven fives, and one two," and might have been so known by the

grand jury.^^ "Divers promissory notes, of the amount and of

1 R. V. Craven, Russ. & Ry. 14
;

» Dull v. Cora. 25 Grat. 965 ; Du
Whart. Crim. Ev. § 116. Bois v. State, 50 Ala. 139 ; Grant v.

" State V. Stimson, 4 Zab. 9. State, 55 Ala. 201 ; but see Merrill v.

8 Com. V. Rand, 7 Met. 475. State, 45 Miss. 651 ; Martinez v. State,

* Supra, § 110. 41 Tex. 164 ; Ridgeway v. State, 41
« State V. Stevens, 62 Me. 284. Tex. 231. See supra, § 176.

8 State u. Thomason, 71 N. C. 146. " State v. Carro, 26 La. An. 377;
' State V. Fulford, 1 Phill. N. C. L. State v. Shonhausen, 26 La. An. 421.

563 ; and see Sallie v. State, 39 Ala. " Com. v. White, 123 Mass. 430.

691. 12 Com. V. Green, 122 Mass. 333.

8 Hummel v. State, 17 Ohio St. " Ibid. See Com. v. Hussey, 111

628. Mass. 432.
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§ 190.] PLEADING AND PRACTICE. [CHAP. III.

the value in all of five thousand dollars, a more particular descrip-

tion, of which is to the jurors unknown," is sufficient, and is sus-

tained by proof of bank notes.^ '"Divers promissory notes pay-

able to the bearer on demand, current as money in the said

Commonwealth, of the amount and of the value of eighty dol-

lars, a more particular description of which is to the jurors un-

known," is also good, unless it should appear that the grand jury

had at the time of the finding a full description of the notes.^

But " sundry bank bills," " commonly called legal tenders," has

been held insufficient.^ '' Certain money and bank bills," to wit,

" six dollars and eighty -five cents in bank bills, usually called

United States legal tender notes, as follows : one bill of the de-

nomination of five dollars, one bill of the value of one dollar, and

eighty-five cents in currency, usually known and called postal

currency," was held in New York in 1870 not to be an averment

sufficiently accurate to sustain a conviction for stealing national

bank notes and United States fractional currency.* It was con-

ceded that to charge the notes simply as " current bank bills of

the value of —
-,

—" &c., would have been enough. But it was
insisted that when surplus descriptive matter, varying the char-

acter, of the thing stolen, is introduced, this must be proved.^

§ 190. " Money." —Un.der the general term " money," bank

"Money" notes, promissory notes, or treasury warrants cannot be

Me wiir''" included, unless they be made a legal tender.^ In Eng-
currency. land, however, it has been held that bank notes, when

' Com. V. Butts, 124 Mass. 449. " Divers United States treasury
2 Com. V. Gallagher, 1 26 Mass. 54 notes, and national bank notes and

S. P.,Com. r. Ashton, 125 Mass. 354. fractional currency notes, amounting
An indictment on the Gen. Sts. c. in the whole to $158.00, and of the

160, § 24, charging, the robbery of sev- value of $158.00," is sufficient. State
eral " promissory notes then and there v. Hurst, 1 1 W. Va. 54.

of the currency current in said Com- * People v. Jones, 5 Lansing, 340.

monwealth," is sustained by proof ' People v. Loop, 3 Parker C. R.
that the notes stolen were either bank 559 ; People v. Quinlan, 6 Parker C.
bills or treasury notes. The words R. 9. See Hickey v. State, 23 Ind.
" of the currency current in this Com- 21, 334, 840; State v. Evans, 15

monwealth" are equivalent to "cur- Rich. (S. C.) 31; State v. Cason, 20
rent as money in this Commonwealth." La. An. 48 ; Com. v. Butterick, 100
Com. V. Griffiths, 126 Mass. 252. Mass. 1; McEntee v. State, 24 Wis.

« Com. V. Cahill, 12 Allen, 540. 48.
See Hamblett v. State, 18 N. H. 384. « R. v. Major, 2 East P. C. 118
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CHAP. III.] PLEADING OF DOCUMENTS. [§ 192.

a legal tender, are properly described in an indictment for lar-

ceny as " money," although at the time they were stolen they

were not in circulation, but were in the hands of the bankers

themselves.^ Whatever is currency is money.

§ 191. " Goods and Chattels." —Under " goods and chattels,"

it has been ruled that bank notes cannot be included,^ " Goods

nor bonds and mortgages,^ nor coin.* But be this as teis"in-'

it may, it seems that in such case the words " goods ginaity"'

and chattels " may be discharged as surplusage, and a exclusive
J

^

o i. o ^ of chases

conviction sustained without them.^ And the tendency ™action.

is to embrace in the term all movables, e. g. poultry and other

live stock ; ® and grain in a stable.'^ Indeed, it would seem as if

whatever is subject to common law larceny should be embraced

in the term unless restricted by stat^ute.^

§ 192. " Warrant, Order, or Bequest for Money or .i-^a^.

Groods." —" Warrant " is now held to include any in- r*"'" '«*^
y instrument

strument calling for the payment of money or delivery calling for

R. V. Hill, R. & R. 190; State v.

Foster, 3 McC. 442 ; Williams v. State,

12 Sm. & M. 58; State v. Jim, 3

Murph. 3 ; McAuley v. State, 7 Yerg.

526 ; Com. v. Swinney, 1 Va. Cas.

146 ; Johnson v. State, 11 Ohio St.

324 ; Colson v. State, 7 Black. 690
Hale V. State, 8 Tex. 171.

1 R. V. West, 40 Eng. Law & Eq.
564 ; 7 Cox C. C. 183 ; Dears. & B.

109; R. V. Godfrey, Dears. & B.

426.

^ Com. V. Eastman, 2 Gray, 76

State V. Calvin, 2 Zabr. 207 ; Com. v.

Swinney, 1 Va. Cas. 146 ; State v.

Jim, 3 Murphey, 3; contra, People v.

Kent, 1 Dougl. (Mich.) 42. As to

English practice see R. v. Mead, 4

C. & P. 535 ; R. V. Dean, 2 Leach,
693 ; R. V. Crone, Jebb, 47 ; Anon. 1

Crawf. & Dix C. C. 152. In R. v.

Mead, halves of bank notes sent by
mail were held " goods and chattels."

R. V. Dean only holds notes to be
" money." And a railway ticket has

been said to be a chattel. R. v. Boul-

ton, 1 Den. C. C. 508 ; 2 C. & K. 917.

But see R. u. Kilham, L. R. 1 C. C.

264 ; Steph. Dig. C. L. art. 288, doubt-

ing. And whenever, in statutes, the

terms " goods and chattels " are used

as nomen generalissimum, and are not

connected with the terms "money"
or "property," they should have this

general construction.

' R. V. Powell, 14 Eng. Law & Eq.
575; 2 Den. C. C. 403.

* R. V. Radley, 3 Cox C. C. 460 ; 2

C. &K. 977; 1 Den. C. C. 450; R. u.

Davison, 1 Leach, 241 ; though see

U. S. V. Moulton, 5 Mason, 537 ; Hall

V. State, 3 Oh. St. 575.

6 Ibid. ; R. v. Morris, 1 Leach C.

C. 109 ; Com. v. Eastman, 2 Gray, 76;

S. C, 4 Gray, 416; Com. v. Bennett,

118 Mass. 452. Supra, §§ 158, 183.

« 2 East P. C. 748 ; R. v. Whitney,
1 Moody, 3.

f State V. Brooks, 4 Conn. 446.
8 State V. Bonwell, 2 Barring. 529.
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§ 193.] PLEADING AND PRACTICE. [chap. III.

of goods, on which, if genuine, a primd facie case of

recovery could be made.^

§ 193. " Order " implies, beyond this, a mandatory
power in the drawer.^

payment
or delivery.

" Order "

implies
mandatory
power.

1 R. V. Vivian, 1 C. & K. 719; 1

Den. C. C. 35; R. v. Dawson, 2 Den.

C. C. 75 ; 5 Cox C. C. 220 ; 1 Eng.
Law & Eq. 589. A " dividend " war-

rant falls under this head. R. v.

Autey, Dears. & B. 294 ; 7 Cox C. C.

329 ; and so does a letter of credit.

R. V. Raake, 2 Moody, 66 ; and so,

distinctively, of any letters authoriz-

ing but not commanding a particular

act ; and this constitutes the chief dif-

ferentia between warrant and order.

Perhaps the only cases, therefore, to

•which '
' order " does not apply, but

" warrant " does, are those in which

there is a discretionary power reserved

to the drawee. An authority to a

correspondent to advance funds if he
thinks best, is a "warrant," but not

an " order." See R. v. Williams, in-

fra. But warrants include also (as

has been seen) instruments where the

drawer assumes mandatory power;

e. g. besides the cases just mentioned,

post-office drafts (R. v. Gilchrist, su-

pra), and bills of exchange. R. v.

Willoughby, 2 East P. C. 581.

2 R. V. Williams, 2 C. & K. 51 ; Mc-
Guire V. State, 37 Ala. 161. Prima

facie case is enough; and though the

drawer has neither money nor goods

in the drawee's hands, and there is

no privity between them, yet, as the

instrument could be none the less on

its face the basis of a suit, it does not,

from such latent defects, lose the

qualities of a forgeable order. SecR.
V. Carte, 1 C. & K. 741; People v.

Way, 10 Cal. 336; R. v. Lockett, 1

Leach, 110. But a, prima facie drawer
and drawee are necessary; and the

drawer must occupy, on the face of

the instrument, the attitude of " or-

138

dering," and the drawee the relation

of being "ordered." See cases just

cited, and R. v. Curry, 2 Moody, 218;

C. & M. 652; R. v. Cullen, 5 C. & P.

116; R. V. Richards, R. & R. 193;

People V. Farrington, 14 Johns. 348.

Yet that there may be cases where

a drawee's name can be dispensed

with is on reason clear. An order on

the keeper of a prison, for instance,

or on the sheriff of a county, is no less

an order because the drawee's name
is not given ; and so we can conceive

of an order by a factory treasurer on

the factory store-keeper, to which the

same remark would apply. As sus-

taining this may be cited, R. v. Gil-

christ, 2 Moody, 233 ; R. v. Snelling,

Dears. 219; 22 Eng. L. & Eq. 597;

Com. V. Butterick, 100 Mass. 12;

Noakes v. People, 25 N. Y. 380. De-

fectiveness, or elliptical obscurity, does

not destroy the forgeable character of

the instrument as an " order," if it

can be proved to be an order by parol.

But if so, the wanting links must be

supplied by special averment in the

indictment. See supra, § 181 ; Whart.
Crim. Law, 8th ed. §§ 682 et seq. Yet
when this is done, our courts haye not

been so fastidious, as appears to have

been sometimes the case in England,

as to require each " order " to come
up to a preconceived legal standard.

This, perhaps (besides our emancipa-

tion from the numbing effect on old

English judges of the consciousness

of the death penalty in forgery), may
be attributed to the fact that in this

country everybody does business in

every sort of way, while in England

the class is comparatively limited, and

restricted to settled forms. As sus-
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includes
mere invi-

tation.

§ 194. ^'Bequest" is wider still, and includes a mere invita-

tion, and is technically proper in cases where the party "Request"

supposed to draw is without authority to draw ;
^ nor

is it necessary that a drawer should be specified.^

Checks, drafts, and bills of exchange fall under either head.^

The writing need not be of a business character, nor negotiable.*

"Mr. Davis: Wen. 19th.

" pleaa let the boy have $6 00 dol-

ers for me. B. W. Earl."
It was held that such instrument is

prima facie an " order for the payment
of money " within the meaning of the

statute. Evans v. State, 8 Ohio State

Rep. (N. S.) 196.

Many subtleties formerly existed in

the English law as to the distinctions

between these several designations.

The following cases are generally re-

ferred to under this head : R. v. Mc-
intosh, 2 East P. C. 942 ; R. v. An-
derson, 2 Moody & R. 469; R. v.

Dawson, supra; R. v. Williams, 2 C.

& K. 51; R. V. Hart, 6 C. & P. 106;

R. V. Roberts, C. & M. 682. The
pleader has, however, been relieved

from most of these by a more recent

case (1850), where it was held that if

the instrument be set out in liaec verba,

a misdescription will be immaterial,

at least if it fall within one of several

terms used to designate it. R. v. Wil-
liams, 2 Den. C. C. 61; 4 Cox C. C.

356;citedsupra,§§ 184, 192-3. And
the intimation was even thrown out

that where the indictment sets forth

the forged instrument, the court will

see whether it is within the statute

(when the indictment is under a stat-

ute), and if so, will sustain a convic-

tion, although it was not specifically

averred to be an instrument which
the statute covered. Thus, where the

indictment charged the defendant to

have forged a certain warrant, order,

and request, in the words and figures

following, to wit: " Mr. Bevan, S. —
Pleas to send by bearer a quantity of

139

taining the American liberalization of

the rule, see Com. v. Eisher, 17 Mass.

46; Com. v. Butterick, 100 Mass. 12;

State V. Cooper, 5 Day, 250 ; People

V. Shaw, 5 Johns. R. 236; People w.

Farrington, 14 Johns. R. 348; Hos-

kins V. State, 11 Ga. 92 ; McGuire
V. State, 37 Ala. 361. See Jones v.

State, 50 Ala. 161. The following

was held to be an "order for the

payment of money,'' although the

party addressed was not indebted to

the supposed drawer, or bound to com-
ply : "Mr. Campbell, please give

John Kepper $10, Frank Neff."

Com. V. Kepper, 114 Mass. 278. Even
in England a note from a merchant,

asking that the bearer should be per-

mitted to test wine in the London
docks, is an " order" for the delivery

of goods. R. V. lUidge, 2 C. & K.
871; T. & M. 127 ; 3 Cox C. C. 552.

No American expansion of the rule

has exceeded this.

1 K. V. James, 8 C. & P. 292 ; R.

V. Thomas, 2 Moody, 16; R. v. New-
ton, 2 Moody, 59 ; R. v. Walters, C.

& M. 588; R. V. White, 9 C. & P. 282;

R. V. Evans, 5 C. & P. 553; R. v.

Kay, L. Rep. 1 C. C. 257.

2 R. V. Pulbrook, 9 C. & P. 37.

3 R. V. Willoughby, 2 East P. C.

944; R. V. Shepherd, Ibid.; State v.

Nevins, 23 Vt. 519; People v. How-
ell, 4 Johns. 296. So is a post-dated

check; R. v. Taylor, 1 C. & K. 213;

but not a warrant for wages. R. v.

Mitchell, 2 F. & F. 44.

* 2 Russ. on Crimes, 514.

A forged instrument of writing was
in the following terms :

—
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§ 195. When the pleader is doubtful as to the class in which

Terms the instrument falls, it seems that instead of averring

used cu- ^^^ instrument, as in the case last cited, to be " a cer-
muiatively. ^^in Warrant, order, and request," the better course

is to aver the uttering of one warrant, one order, and one re-

quest. But it is doubtful whether even this is not duplicity,

where the words do not each describe the object ; ^ and hence,

where there is a question whether the document is an " order,"

or "request," or "warrant," it is safe to give to eacb designation

a separate count.^

§ 196. If the writing, on its face, comes short of being either

Defects an order, warrant, request, or other statutory term,

plamed by" averment may be made, and evidence received, bring-
averments.

jj^g j^ ^p ^q ^j^g required standard, as where the name
of the party addressed is omitted,^ or where the body of the

writing is on its face insensible.* And where the fraudulent or

illegal character of the document does not appear on its face,

this must be helped out by averments.^

Innuendoes have been already discussed.®

§ 197. " Deeds." —To sustain the averment of a deed, there

A "deed" must be a writing under seal, purporting to pass some

writing un- legal right from one party to another, either mediately

basket nails," &c., the Court of Crim- age. Compare State v. Corrigan, 24

inal Appeal, Lord Campbell presiding, Conn. 286; Whart. Crim. Ev. § 138.

sustained the conviction, apparently ^ See supra, §§ 162-3; infra, §251.

on the ground that if there was a ' R. w. Carney, 1 Mood. 351; K. v.

technical misnomer of the instrument, PuUbrook, 9 C. & P. 37; R. v. Rog-
this was cured by its being fully set ers, 9 C. & P. 41. See supra, § 185.

forth, and thus speaking for itself. ^ R. v. Hunter, 2 Leach C. C. 624;

R. V. Williams, 2 Den. C. C. 61; 4 R. v. Walters, C. & M. 588; R. v.

Cox C. C. 356; 2 Eng. Law & Eq. Atkinson, C. & M. 325; R. v. Cullen,

633. See other cases cited supra, §§ 1 Moody, 300 ; R. v. Pullbrook, 9 C.

184, 192. But simply " W. Trim, &P. 37; Com. «. Spilman, 124 Mass.
2s.," is insensible and incurable. R. 327 ; Carberry v. State, 11 Oh. St.

V. Ellis, 4 Cox C. C. 258. 410; State v. Crawford, 13 La. An.
1 R. V. Gilchrist, 2 M. C. C. 233

; 300; Whart. Crim. Law, 8th ed. §§ 728

C. & M. 224 ; R. v. Crowther, 6 C. & ei seq.

P. 316, per Bosanquet, J. See Com. ' Ibid. ; Com. v. Hinds, 101 Mass.
17. Livermore, 4 Gray, 18; sed quaere, 209; Com. v. Costello, 120 Mass. 359.

whether the unnecessary cumulation ° Supra, § 181 a.

could not be discharged as surplus-
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CHAP. III.] PLEADING OF DOCUMENTS. [§ 202.

or immediately : and hence a power of attorney to sell ^^^ ?eai

, ,
passing a

stock is a deed under the statutes.^ Nor 'is it neces- right.

sary that a deed should rigorously pursue the statutory form.^

Primd facie validity is enough.

§ 198. " Obligation." —Under statutes based, as those of

Louisiana, on the Roman law, an obligation is a unilat- .,q.,.

eral engagement by which one party engages himself to tion " is a

another to do a particular thing. The English com- engage-

mon law authorities sometimes speak as if the term is
"^^ '

limited to bonds with penalties. But when the term is used in

a statute as nomen generalissimum, it must be construed in its

most liberal sense.^

§ 199. As to " undertaking" the same remark is to be made.
Where, however, either term is used to represent a sub- And so is

ordinate species or class, then the instrument must be
takirfe "

proved to belong to this species or class.*

5 200. A " quarantee " is an undertaking :^ and so ^ "g"ar-
'^ "

. . antee"and
is a bare " I. O. U." without any expressed considera- an i. o. u.

, . B are under-
tlOn." takings.

§201. "Projoer^y," it needs scarcely be said, includes "Proper-

whatever maybe appropriated to individual use. Money Whatever

necessarily falls within this definition.^ ""^y be ap-

. 5 11 propnated.

§ 202. "Piece of Paper. ' —It has been sometimes

the practice to aver, in larceny, the stealing of "one paper "is

piece of paper, of the value of one dollar," &c., as the Urceny."

case maybe; and it has been thought that in this way
the difficulty as to setting out doubtful instruments could be

1 E. V. Fauntleroy, 1 C. & P. 421 ; to be affixed thereunto, is not the fe-

1 Moody, 52. loniously forging of a deed within the
2 K. V. Lyon, K. & K. C. C. 255. 24 & 25 Vict. c. 98, s. 20.

In R. V. Morton, 12 Cox C. G. 456; » See Fogg v. State, 9 Yerg. 392.

L. R. 2,C, C. R. 22, it was held that * R. v. West, 1 Den. C. C. 258; 2

the forging of letters of orders issued C. & K. 496 ; S. P., Clark v. Newsam,
by a bishop, certifying that on a day 1 Exch. 131.

and at a place mentioned therein A. * R. v. Joyce, 10 Cox C. C. 100;
B. was admitted into the holy order L. & C. 576; R. ». Reed, 2 Moody,
of deacons, according to the manner 62.

prescribed by the .Church of England, « R. v. Chambers, L. R. 1 C. C.
and rightly and canonically ordained 341.

deacon, in testimony whereof the ' People v. Williams, 24 Mich. 156.
bishop had caused bis episcopal seal
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§ 203.] PLEADING AND PRACTICE. [CHAP. Ill,

avoided. How far this is the case will be considered hereafter.^

A " piece of paper," it may be generally said, if of any value, is

the subject of larceny .^

§ 202 a. A written letter, if merely the inducement or intro-

,
duction to an oral communication, conveying a chal-

lenges" to lenge, need not be set forth. Thus, where T., in a let-

not be set ter to N., used expressions implying a challenge, and by
a postscript referred N., the challenged party, to one H.

(the bearer of the letter), if any further arrangements were nec-

essary, it was held that the letter was only evidence of the chal-

lenge, and need not be specially pleaded ; and that N. might

give testimony of the conversation between H., the bearer of the

letter, and himself.^ Even when a statute makes sending a

challenge indictable, it has been held not necessary to set out a

copy of the challenge ; * and if an attempt be made to set out in

the indictment a copy, and it varies slightly from the original,

as by the addition or omission of a letter, no way altering the

meaning, this is cured by verdict.^

IX. WOEDSSPOKEN.

§ 203. Where words are the gist of the offence, they must be

Words set forth in the indictment with the same particularity

mu^t^be ^^ ^ ^^^^^ ' ^^' ^°^ instance, in an indictment for scanda-
set forth jgyg q^ contemptuous words spoken to a magistrate in
exactly,

_

^ ^ °
though the execution of his office ; ^ or for blasphemous or sedi-

proofjs tious words,^ or for perjury.^ It is not enough, in such
enoug

. case, to lay the substance of the words alleged to have

been spoken. The words themselves must be laid, but only the

substance need be proved.^ But the meaning must be evidently

1 Infra, § 213 ; Whart. Crim. Law, " K. v. Bagg, 1 RoUe Rep. 79 ; R.

8th ed. § 880. See R. v. Bingley, 5 v. How, 2 Str. 699. Infra, § 965.

C. & P. 602. ' K. V. Popplewell, 2 Str. 686 ; R.
2 R. V. Perry, 1 Den. C. C. 69; S. v. Sparling, Ibid. 498.

C, 1 C. & K. 727 ; R. V. Clark, R. & » See Whart. Crim. Law, 8th ed.

R. 181. § 1297; Whart. Crim. %. § 120 a.

8 State V. Taylor, 3 Brev. 243. « Updegraph v. Com. 11 Serg. &
* Brown u. Com. 2 Va. Cas. 516

;
Rawle, 394; Com. v. Kneeland, 20

State u. Farrier, 1 Hawks, 487. Pick. 206; Bell v. State, 1 Swan
5 See HeSren v. Com. 4 Mete. (Ky.) (Tenn.), 42 ; Whart. Crim. Law, 8th

5 ; Ivey v. State, 12 Ala. 276. ed. §§ 1603-7, 1615.

In indictments for threatening with
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CHAP. III.J INDICTMENT : PERSONALCHATTELS. [§ 206.

and clearly tlie same, without the help of any implication or any-

thing extrinsic.^ Should any substantial difference exist between

the words proved and those laid, even if laid as spoken in the

third person and proved to have been spoken in the second,^ the

defendant must be acquitted. But if some of the words be

proved as laid, and the words so proved amount to an indictable

offence, it will be sufficient.^ And when the words do not con-

stitute the gist of the offence, as where the charge is attempt to

extort by threats, then it is enough to set forth the substance.*

S 204. When words are laid as an overt act of trea- ^
"^

_
.In treason

son, it is sufficient to set forth the substance of them,° enough to

for they are not the gist of the offence, but proofs or substance.

evidences of it merely.

X. PERSONALCHATTELS.

1. Indefihite, Insensible, ok Lumping I 2. Value, § 213.

Desckiptiohs, § 206. | 3. Money or Coin, 218.

§ 205. In this connection it is proposed to treat the pleading

of personal chattels only so far as necessary for the purpose of a

demurrer, or a motion in arrest of judgment. The question of

variance between the description and the evidence will be con-

sidered in a separate volume.^

1. Indefinite, Insensible, or Lumping Description.

§ 206. When, as in larceny, or receiving stolen goods, per-

sonal chattels are the subject of an offence, they must Personal

be described specifically by the names usually appropri- lyhen sub-

ated to them, and the number and value of each spe- ^^^^^tl
^"

cies or particular kind of goods stated : ^ thus, for in- must be
^ ° ' '

_ specifically

stance : " one coat of the value of twenty shillings ; described.

intent to extort money the words Whart. Crim. Law, 8tli ed. §§ 1603-

need not be set out exactly. The 7, 1615.

substance is enough. Com. v. Good- * Com. v. Kneeland, 20 Pick. 206.

win, 122 Mass. 19. * Com. v. Moulton, ut supra. See
1 People II. Warner, 5 Wend. 271; Com. v. Goodwin, 122 Mass. 19.

State V. Bradley, 1 Hay. 403, 463; ^ Post. 194; K. v. Layer, 8 Mod.
State V. Coffey, N. C. Term R. 272 93 ; 6 St. Tr. 328.

State V. Ammons, 3 Murph. 123. ' Whart. Crim. Ev. § 121 et seq.

a K. V. Berry, 4 T. K. 217; Com. ' See 2 Hale, 182, 183; People v.

V. Moulton, 108 Mass. 308. See Coon, 45 Cal. 672; Whart. Crim. Ev.

§§ 121-6.
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§ 208.] PLEADING AND PRACTICE. [chap. III.

two pairs of boots, each pair of the value of thirty shillings ; two

pairs of shoes, each pair of the value of twelve shillings ; two

sheets, each of the value of thirteen shillings ; of the goods and

chattels of one J. S.," or " one sheep of the price of twenty

shillings," &c., and the like. If the description were " twenty

wethers and ewes," the indictment would be bad for uncertainty ;

it should state how many of each.^ But an indictment charging

the defendant with feloniously taking three head of cattle has

been held suflBciently certain under a statute, without showing

the particular species of cattle taken.^

When several articles are stated, it is not necessary to sep-

arate them by the connecting word " and." ^

§ 207. When several notes are stolen in a bunch, it is rarely

that the prosecutor can designate their respective

amounts and values. As a matter of necessity, there-

fore, an indictment charging the larceny of " sundry

bank bills, of some banks respectively to the jurors

unknown, of the value of $38," &c., is sufficient.* And
there is even authority to the effect that it is enough to

say " divers bank bills, amounting in the whole to, &c., and of

the value of, &c., of the goods and chattels," &c.^

An indictment charging the defendant with the larceny of

" six handkerchiefs " is good, though the handkerchiefs were in

one piece, the pattern designating each handkerchief.^

The distinctions as to variance of instruments of death are

elsewhere discussed.^

§ 208. The common acceptation of property is to govern its

description, and there must be such certainty as will

enable the jury to say whether the chattel proved to

be stolen is the same as that upon which the indict-

ment is founded, and will judicially show to the court

When
notes are
stolen in a
bunch, de-
nomina-
tions may
be proxi-
mately
given.

Certainty
must be
such as to

individu-
ate offence

1 2 Hale, 183; Archbold's C.P. 45.

Otherwise in Texas. State v. Mur-
phy, 39 Tex. 46.

2 People V. Littlefield, 5 Cal. 355.

« State V. Bartlett, 55 Me. 200.
* Com. V. Grimes, 10 Gray, 470;

Com. V. Sawtelle, 11 Cush; 142.
s Lamed v. Com. 12 Met. 240; Com.

V. O'Connell, 12 Allen, 451; State
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V. Taunt, 16 Minn. 109; contra, Ham-
blctt V. State, 18 N. H. 384; Low v.

People, 2 Park. C. R. 37. See Com.
V. Cahill,. 12 Allen, 540. Other cases

are given supra, § 189 a.

6 6 Term K. 267; 1 Ld. Raym. 149.

Whart. Crim. Ev. § 121.

' Whart. Crim. Ev. §§91-4; Whart.
Crim. Law, 8th ed. §§ 519-20.



CHAP. III. INDICTMENT : GOODS: ANIMALS. [§ 209.

that it could have been the subject matter of the offence

charged.!

§ 209. When animals are stolen alive, it is not necessary to

state them to be alive, because the law will presume "Dead
them to be so unless the contrary be stated ; but if

when stolen the animals were dead, that fact must be
stated ; for, as the law would otherwise presume them
to be alive, the variance would be fatal.^ But if an
animal have the same appellation whether it be alive

anknals
must be
averred to

be such.
"Living"
must be in-

telligently
described.

1 Whart. Crim. Ev. § 121 ; Com. v.

James, 1 Pick. 376; People v. Jackson,

8 Barb. S. C. 657; Reed's case, 2 Rod-
ger's Rec. 168; Com. v. Wentz, 1

Ashm. 269.

It is sufficiently certain to describe

the article stolen as '
' one hide, of the

value," &c. (State v. Dowell, 3 Gill &
J. 310), or " one watch," &c. Wid-
ner v. State, 25 Ind. 234.

An indictment charging A. with
stealing a printed book, of the value,

&c., is correct, and the title of the

book need not be stated. State v.

Dowell, 3 Gill & J. 310; State v. Lo-
gan, 1 Mo. 377.

A count charging manslaughter on
the high seas, by casting F. A. from a

vessel, whose name was unknown, is

sufficiently certain ; and so of a count

charging the offence to have been

committed from a long-boat of the

ship W. B., belonging, &c. United

States V. Holmes, 1 Wall. Jun. 1.

See Com. v. Strangford, 112 Mass.

289.. As to variance in pleading in-

strument of death see Whart. Crim.

Law, 8th ed. §§ 519-20. As to vari-

ance of goods see Whart. Crim. Ev.

§121.
A " Lot of Lumber," " Parcel of

Oats," "Mixtures." —In Louisiana

judgment was arrested on an indict-

ment which charged the defendant

with stealing a "lot of lumber," a

certain lot of furniture," and " cer-

tain tools." State v. Edson, 10 La. An.
10

R. 229. On the other hand, in North
Carolina, a "parcel of oats " was ad-

judged a sufficient description of the

stolen property. State v. Brown, 1

Dev. 137. The reason of this distinc-

tion is, that in the first case a, closer

description was possible; in the sec-

ond, not so. And a general descrip-

tion in larceny is enough. This doc-

trine is founded partly on the fact that

the prosecutor is not considered in

possession of the article stolen, and
is not, therefore, enabled to give a

minute description ; and principally,

because, notwithstanding the general

description, it is made certain to the

court, from the face of the indict-

ment, that a crime has been commit-
ted, if the facts be true. State v.

Scribner, 2 Gill & J. 246.

Substances mechanically mixed
should not be described in an indict-

ment as a " certain mixture consisting

of," &c., but by the names applicable

to them before such mixture, though

it is otherwise with regard to sub-

stances chemically mixed. R. v. Bond,

1 Den. C. C. 517.

It has been held in Massachusetts

that where brandy was feloniously

drawn from a cask, and then bot-

tled, it could not be described in the

indictment as "bottles of brandy."

Com. V. Gavin, 121 Mass. 54.

2 R. V. Edwards, R. & R. 497; R.
V. Halloway, 1 C. & P. 128; Com. ;.

Beaman, 8 Gray, 497. See R. v. Wil-
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§ 210.] PLKADING AND PRACTICE. [CHAP. III.

or dead, and it makes no difference as to the charge whether it

•were alive or dead, it may be called, when dead, by the appella-

tion applicable to it when alive.-'

Whether a description is sufficient depends in statutory cases

largely on the statute.^ It has been held that " one sheep " is

a sufficiently exact description ; ^ and so is " a chestnut sorrel

horse," * and " one beef steer," ^ and " one black pig, white listed,

and one white pig, with a blue rump, both without ear marks,

of the value of $2.00." ^ But " a yearling " is not a sufficient

description.'^

Whena dead animal, or part of an animal, has a distinctive

name, it may be described as such. Hence an indictment charg-

ing the stealing " one ham," of the value of ten shillings, of the

goods and chattels of T. H., was held good, although it did not

state the animal of which the ham had formed a part.^ But an

indictment for stealing " meat " is bad for generality.^

Variance as to animals is discussed in another volume.^" In a

future section it will be seen that the question of specification

depends largely on the terms of the statute. '^

§ 210. Specification is necessary when certain members of a

„, , class are subiects of indictment, and certain others not.
Whenonly .

'
i. ,

certain Thus an indictment for stealing " three eggs has been

a class are ruled to be bad, because only the eggs of animals do-

fndict-'^

°
mz'toe naturae are the subject of larceny. ^^ But an in-

"d"''d''^°
dictment for bestiality, which described the animal as

ais must be " a certain bitch," was held sufficiently certain, although
described.- .

the female of foxes and some other animals, as well as

of dogs, are so called.-'^ In larceny this would be bad, as the

liams, 1 Mood. C. C. 107. See Whart. « Brown v. State, 44 Ga. 300.

Crim. Law, 8th ed. § 871. ' StoUenwerk v. State, 55 Ala. 142.

1 K. V. Puckering, 1 Mood. C. C. ' R. v. Gallears, 2 C. & K. 981; 1

242 ; contra, Com. v. Beaman, 8 Gray, Pen. C. C. 501.

497. Infra, § 237 ; Whart. Crim. Ev. » State v. Moray, 2 Wis. 494; State

§ 124; Whart. Crim. Law, 8th ed. § v. Patrick, 79 N. C. 656.

874. " Whart. Crim. Ev. § 124.

= Infra, §§ 237. " Infra, § 237.

« State t. Pollard, 53 Me. 124; " R. v. Cox, 1 C. & K. 487; sed

Whart. Crim. Ev. § 824. quaere, 1 Den. C. C. 502. See Whart.
* Taylor v. State, 44 Ga. 263. Crim. Law, 8th ed. § 870.

5 Short r. State, 36 Tex. 644. " K. v. Allen, Ibid. 495.
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CHAP. III.] INDICTMENT : GOODS: NUMBERS. [§ 214.

term would not indicate whether or no the animal was larce-

nous.^ In bestiality this distinction is immaterial.

§211. An indictment charging the stealing of certain Minerals

" gold-bearing quartz-rocks," is bad. It should appear averred

that the rock was severed from the realty.^ *° ^^ *^^"

,

•' ered from
§ 212. The prosecutor is bound by the description of realty.

the species of goods stated ; thus, for instance, an in- Vanan™,..,. .
in number

dictment for stealing a pair of shoes cannot be sup- or value

ported by evidence of a larceny of a pair of boots. But rial.

a variance in the number of the articles or in their

value is immaterial, provided the value proved be sufficient to

constitute the offence at law.^ So if there be ten different spe-

cies of goods enumerated, and the prosecutor prove a larceny of

any one or more of a sufficient value, it will be sufficient, al-

though he fail in his proof of the rest.* But it was held other-

wise where five certificates of stock of a particular number were

alleged to be stolen, and it appeared that only one certificate

of that number had been issued.^

2. Value.

§ 213. It is necessary that some specific value should Value

be assigned to whatever articles are charged as the sub- assigned

jects of larceny.^ An indictment cannot be sustained cenvis

for stealing a thing of no intrinsic or artificial value.' charged.

§ 214. A count for stealing " one piece of paper, of the value

of one cent," may be good, when a count for stealing a Larceny

bank note fails ^ in consequence of the instrument of paper

1 Whart. Crim. Law, 8tli ed. §§ Fenn, 41 Conn. 590 ; People v. Payne,

869-71. 6 Johns. 103 ; State v. Stimson, 4 Zab.

2 State V. Burt, 64 N. C. 619; Pec- 9; State v. Smart, 4 Rich. 356;, State

pie V. Williams, 35 Cal. 671; Whart. v. Tillery, 1 Nott & MeCord, 9 ; State

Crim. Law, 8th ed. § 865. v. Thomas; 2 McCord, 527; State v.

8 E. V. Forsyth, R. & R. 274; Hope Wilson, 1 Porter, 118; State v. Allen,

V. Com. 9 Met. 134 ; Com. v. Cahill, Charlton, 518 ;
Merwin v. People, 26

12 Allen, 540; State v. Fenn, 41 Mich. 298; Morgan u. State, 13 Fla.

Conn. 590. 671; Sheppard v. State, 42 Ala. 531.

* Com. V. Eastman, 2 Gray, 76
;

Supra, § 206 •, Whart. Crim. Ev. §

Com. V. Williams, 2 Cush. 583; Peo- 126; Whart. Crim. Law, 8th ed. §

pie V. Wiley, 3 Hill N. Y. 194. Infra, 951.

§§ 252, 470 ; Whart. Crim. Ev. § 145. ' State v. Bryant, 2 Car. Law Rep.
6 People V. Coon, 45 Cal. 672. 617.

6 Rotcoe's Crim. Ev. 512 ; State v. » r. „. Perry, 1 Den. C. C. 69 ; S.

Goodrich, 46 N. H. 186 ; State v. 147



§ 217.] PLEADING AND PRACTICE. [chap. III.

ma3'be described beina; void, but not, it is said, where it is
prosecuted. ,. , i

valid.-'

§ 215. It has been said that the object of inserting value is

Value es- either to distinguish grand from petit larceny, or to

restitution enable the court to be guided as to imposing fines or

tiTmark
restitution ; and that when neither of these conditions

exist (e. g. where a statute punishes horse stealing, ir-

respective of value), then value need not be averred.^ But this

is doubtful law ; though the amount of value is only material in

those cases in which an offence is graduated in conformity to the

value of the thing taken.^ And where the value of a thing which

is the subject of the offence is necessary to fix the grade of the

offence, it is a proper mode of stating it to aver tha't the thing

is of or more than the value prescribed by the statute.*

§ 216. An averment of the value of bank notes, not

legal tender, is always necessary, but not so of govern-

ment coins, which are values themselves.^

A collective or lumping valuation, so far as demurrer
or arrest of judgment is concerned, is always permis-

sible.^ And it is said that where several articles, all of

one kind, are described, their value may be alleged in

the aggregate or collectively, and the defendant may
be convicted of stealing a part of less value than the

whole, if there be anything on the record to attach to

the articles on which the conviction was had a value sufficient to

sustain the conviction.^

Legal cur-
rency need
not be val-
ued.

§217.

When
there is

lumping
valuation,
conviction
cannot be
had for
stealing
fraction.

C, 1 Car. & K. 727 ; R. v. Clark, K.

&R. 181; 2 Leach, 1039.

1 Whart. Crim. Law, 8th ed. § 880.

2 Ritchey v. State, 7 Blackf. 168.

See Sheppard v. State, 42 Ala. 531;

Whart. Crim. Law, 8th ed. §§ 951,

952.

» People V. Stetson, 4 Barb. 151

People V. Higbee, 66 Barb. 131; State

M. Gillespie, 80 N. C. 396; Lunn v.

State, 44 Tex. 85.

* Phelps V. People, 72 N. Y. 334.

^ State u. Stimson, 4 Zabr. (N. J.)

9.; Grant v. State, 55 Ala. 201. In-

fra, § 218.

148

A description in an indictment in

these words, " ten five-dollar bank
bills of the value of five dollars each,"

is sufficiently definite. Eyland v. State,

4 Sneed, 357. Supra, § 189 a.

« State V. Hood, 51 Me. 363; Com.
V. Grimes, 10 Gray, 470; People v.

Robles, 34 Cal. 591.

' Com. i>. O'Connell, 12 Allen, 451;
but see Hamblett v. State, 18 N. H.
384. In Com. u. O'Connell the in-

dictment was for "a quantity of bank
notes current within this Common-
wealth, amounting together to one
hundred and fifty dollars, and of the



CHAP. III.] INDICTMENT : MONEY: COIN. [§ 218.

But when articles of different kinds, e. g. " sundry bank bills,

and sundry United States treasury notes," are thus lumped with

a common value, the indictment cannot be sustained by proof

of stealing only a part of the articles enumerated.^ Nor can a

conviction for stealing a part of the articles charged be sustained

unless to such part sufficient value is assigned or implied.^

3. Money and Coin.

§ 218. Money is described as so many pieces of the current

gold or silver coin of the realm, called . The spe- Money

cies of coin must be specified.^ The subject of vari- ^"cifiraiiy

ance is elsewhere discussed.* described.

"Twenty-five dollars in money" is not a sufficiently exact

designation.^

" Bank notes " have been already noticed.^

" United States gold coin " is equivalent to " gold coin of the

United States ;
" such coin being current by law, both court

and jury know, without allegations, that a gold coin of the de-

nomination and value of ten dollars is an eagle.'

value of one hundred and fifty dol-

lars." It was said by the court that

" it is not perceived that the descrip-

tion of bank bills as ' a quantity,' in-

stead of ' divers and sundry,' consti-

tute an error. And the statement of

the aggregate of the property stolen,

where all the articles are of one kind,

has been sanctioned by the court."

Com. V. Sawtelle, 11 Cush. 142. Upon
such an indictment, when the articles

are all of one class, the defendant may
be convicted of stealing a less sum than

that charged in the indictment. Com.
V. O'Connell, 12 Allen, 451. See, fur-

ther, supra, § 189 a.

1 Whart. Crim. Ev. § 126
; Com. v.

Cahill, 12 Allen, 540; and see Hope
V. Commonwealth, 9 Met. 134; Com.
V. Lavery, 101 Mass. 207, cited Whart.

Crim. Ev. § 126.

2 Hamblett v. State, 18 N. H. 384;

Lord V. State, 20 N. H. 404 ; State

V. Goodrich, 46 N. H. 186 ; Com. v.

Smith, 1 Mass. 245; Low v. People,

2 Parker C. E. 37 ; Collins v. People,

39 111. 233; Shepard v. State, 42 Ala.

531.

8 R. V. Fry, R. & R. 482. See R.

V. Warshoner, 1 Mood. C. C. 466;

People V. Ball, 14 Cal. 100 ; contra,

U. S. V. Rigsby, 2 Cranch C. C. R.

364. As to description in forgery see

Whart. Crim. Law, 8th ed. § 751.

* Whart. Crim. Ev. § 122.

6 Smith V. State, 33 Ind. 159 ; Mer-

win V. People, 26 Mich. 298 ; Lavarre

V. State, 1 Tex. App. 685; and so

substantially is State v. Longbottoms,

11 Humph. 39. In McKane v. State,

11 Ind. 195, " sixty dollars of the cur-

rent gold coin of the United States "

was held enough. See also State v.

Green, 27 La. An. 598.

6 Supra, § 189.

' Daily v. State, 10 Ind. 536. See

Whart. Crim. Ev. § 122.
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§ 219.J PLEADING AND PRACTICE. [chap. III.

A count charging the conversion of $19,000 of money, and

$19,000 of bank notes, is bad for uncertainty.^ Generality of

description, however, may be excused by an averment that the

precise character and value of the coin or notes are unknown to

the grand jury.^

§ 219. It should be kept cautiously in mind, that if the in-

When dictment charges stealing a particular note or piece

of coin, and the evidence is that such note or coin was

given to the prosecutor to change, who refused to re-

turn the change, the defendant, even under the stat-

utes making such conversion larceny, cannot be con-

victed of stealing the change ; for there is a fatal vari-

ance between the description in the indictment and the

proof.^ But an indictment charging the larceny of the note or

coin actually given to the defendant may be good.*

moDe}' IS

given to

change,
and
change is

kept, in-
dictment
cannot
aver steal-

ing change

3

XI. OFFENCESCREATEDBY STATUTE.

1. Generally sufficient and neces-
sary TO USE Words of Statute,
§220.

2. CommonLaw Offences made indict-
able BY Statute, § 230.

(a.) Statutory directions must be pur-

sued, § 230.

(S.) Specification must be given, § 231.

1 State V. Stimson, 4 Zabr. 9.

2 Supra, §§ 18U et seq.

An indictment for larceny from the

person of " sundry gold coins, current

as money in this Commonwealth, of

the aggregate value of twenty-nine

dollars, but a more particular descrip-

tion of which the jurors cannot give,

as they have no means of knowledge,"

and containing similar allegations as

to bank bills and silver coin, is suffi-

ciently specific to warrant a judgment
upon a general verdict of guilty. Com.
V. Sawteile, II Cush. 142; Com. v.

Butts, 124 Mass. 449; Peoples. Bo-
gart, 36 Cal. 245.

And so a fortiori as to an averment
of " four hundred and fifty dollars

in specie coin of the United States,

the denomination and description of

160

(0.) Whencommon law and statutory in-

dictments are cumulative, § 232.

3. Technical Averments in Statutes,
§235.

4. Description of Animals in Statute,
§237.

5. Provisos and Exceptions, § 238.

which is to the grand jury unknown."
Chisholm v. State, 45 Ala. 66. As to

allegation "unknown" see supra, §
189 a; Whart. Crim. Ev. §§ 97, 122.

But where practical, the pieces

charged to be stolen should be spe-

cifically designated. Leftwich v. Com.
20 Grat. 716 ; People v. Ball, 14 Cal.

101; Murphy i-. State, 6 Ala. 845.

" Of the moneys of the said M.
N." sufficiently describes ownership.

R. V. Godfrey, D. & B. 426; Whart.
Crim. Law, 8th ed. § 979.

8 R. V. Jones, I Cox C. C. 105; R.
u. Wast, D. & B. 109; 7 Cox C. C.

183; R. y. Bird, 12 Cox C. C. 257;
and other cases cited supra; Whart.
Crim. Ev. § 123.

* Com. u. Barry, 124 Mass. 325.



CHAP. III.] INDICTMENTS ON STATUTES. [§ 220.

§ 220. Where a statute prescribes or implies the form of the

indictment, it is usually sufficient to describe the of- Usually

fence in the words of the statute,^ and for this pur- andneces-

pose it is essential that these words should be used.^ ^^1^^°^"^

In such case the defendant must be specially brought statute.

within all the material words of the statute ; and nothing can be
taken by intendment.^ Whether this can be done by a mere
transcript of the words of the statute depends in part upon the

structure of the statute, in part upon the rules of pleading adopted

by statute or otherwise, in the particular jurisdiction. On the

general principles of common law pleading, it may be said that

it is sufHcient to frame the indictment in the words of the stat-

ute, in all cases where the. statute so far individuates the ofEence

that the offender has proper notice, from the mere adoption of

1 U. S. V. Batchelder, 2 Gall. 5 ; U. 149 ; State o. Rust, 35 N. H. 438
;

S.v. Jacoby, 12 Blatch. 491 ; U. S. Com. u. Fenno, 125 Mass. 387; Phelps
V. Dickey, 1 Morris, 4l2; State v. v. People, 72 N. Y. 334; People v.

Beckman, 57 N. H. 174; State M. Lit- Allen, .5 Deaio, 76; State v. Gib-

tie, 1 Vt. 331; State I). Cooke, 38 Vt. bons, 1 South. 51; Com. v. Hampton,
437; Com. «. Malloy, 119 Mass. 347; 3 Grat. 590; Howel v. Com. 5 Grat.

Whiting V. State, 14 Conn. 487; State 664; State v. Ormond, 1 Dev. & Bat.

v. Lockwood, 38 Conn. 400; State v. 119; State v. Stanton, 1 Ired. 424;

Hickman, 3 Halst. 299; Res. u. Tryer, State v. Calvin, Charlt. 151; Cook v.

3 Yeates, 451; Com. v. Chapman, 5 State, 11 Ga. 53; Sharp v. State, 17

Whart. 427 ; Com. t). Hampton, 3 Grat. Ga. 290; State v. Click, 2 Ala. 26;

590; Helfrick v. Com. 29 Grat. 844; Lodono v. State, 25 Ala. 64; Mason
State V. Riffe, 10 W. Va. 794 ; Camp v. State, 42 Ala. 543; State v. Pratt,

u. State, 3 Kelly, 419 ; Allen u. People, 10 La. An. 191; State v. Comfort, 5

82 111. 610; Cole v. People, 84 111. Mo. 357; State w. Shiflet, 20 Mo. 415;

216; State v. Searaons, 1 Greene State u. Vaughan, 26 Mo. 29; Com.
(Iowa), 418; Buckley v. State, 2 u. Turner, 8 Bush, 1 ; People u. Mar-
Greene, 162 ; State v. Smith, 46 Iowa, tin, 32 Cal. 91 ; People v. Burke, 34

662; State v. Comfort, 22 Minn. 271; Cal. 661.

Com. V. Tanner, 5 Bush, 316; Davis ' U. S. v. Lancaster, 2 McLean,
V. State, 13 Bush, 318; State v. Ladd, 431; State v. Foster, 3 McCord, 442;

2 Swan, 226; Hall v. State, 3 Cold. State v. O'Banson, 1 Bail. 144; State

125; State v. Chumley, 67 Mo. 41; v. La Creux, 1 M'MuU. 488; State u.

State I). Williams, 2 Strobh.474; State Noel, 5 Black. 548; Chambers v. Peo-

V. Blease, 1 McMul. 472. pie, 4 Scam. 351; State v. Duncan, 9

2 1 Hale, 517, 526, 535; Fost. 423, Port. 260; State v. Mitchell, 6 Mo.
424; R. 17. Ryan, 7 C. & P. 854; 2 147; State v. Helm, 6 Mo. 263; Ike

Moody, 15; U. S. v. Lancaster, 2 v. State, 23 Miss. 525; though see

McLean, 431; U. S. v. Andrews, 2 Com. v. Fogerty, 8 Gray, 489, and
Paine, 451; U. S. o. Pond, 2 Curtis Frazer w. People, 54 Barb. 306.

C. C. 265; State v. Gurney, 37 Me.
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§ 221.] PLEADING AND PRACTICE. [CHAP. III.

the statutory terms, what the offence he is to be tried for really

is. But in no other ease is it sufficient to follow the words of the

statute. It is no more allowable, under a statutory charge, to

put the defendant on trial without specification of the offence,

than it would be under a common law charge. And besides this

general principle, there are the following settled exceptions to

the rule before us.

§ 221. (1.) Statutes frequently make indictable common law

Conclusion offcnces, describing them in short by their technical

°nou\°'''
name, e. g. " burglary," " arson." No one would vent-

ure to say that in such cases indictments would be
good charging the defendants with committing "burglary" or

arson.i

(2.) A statute may be one of a system of statutes, from
which, as a whole, a description of the offence must be picked

out. Thus, a statute makes it indictable to obtain negotiable

paper by false pretences. But what are " false pretences ?
"

To learn this we have to go to another statute, and this stat-

ute, it may be, refers to another statute, giving the definition

of terms. ' No one of these statutes gives an adequate descrip-

tion of the offence, nor can such description be taken from them
in a body. It is inferred from them, not extracted from them.

(3.) A statute on creating a new offence describes it by a

1 Supra, § 154; K. v. Powner, 12 fee the apparatus described was being

Cox C. C. 235. See U. S. u. Pond, used ; and further, that the averment
2 Curt. C. C. 265; U. S. v. Crosby, 1 that defendant caused and procured

Hughes, 448 ; State \i. Simmons, 73 the apparatus to be used for distilling

N. C. 269 ; Bates v. State, 31 Ind. 72; implies with sufficient certainty that it

State u. Meschac, 30 Tex. 518; Peo- was so used; it is not essential that

pie I'. Martin, 52 Cal. 201. its actual use shall be set out. It was
In U. S. V. Simmons, 96 U. S. 360, held, also, that it is not necessary, in

it was held that where a defendant an indictment for defrauding the rev-

is not charged with using a still, boiler, enue, to set out the particular means
or other vessel himself, but with caus- of the fraud.

ing and procuring some person to use An indictment under the Mass. stat-

them, the name of such person must ute, which charges the defendant with

be given in the indictment. It was adulterating " a certain substance in-

further ruled, that an indictment for tended for food, to wit, one pound of

distilling vinegar illegally must set out confectionery," is not sufficiently de-

that the apparatus was used for that scriptive of the substance alleged to

purpose, and in the premises described, have been adulterated. Com. v. Chase,
and the vinegar manufactured ai the 125 Mass. 202.
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CHAP. ni.J INDICTMENTS ON STATUTES. [§ 222.

popular name. It is made indictable, for instance, to obtain

goods by " falsely personating " another. But no one would

maintain that it is enough to charge the defendant with " falsely

personating another." So far from this being the case, the in-

dictment would not be good unless it stated the kind of persona-

tion, and the person on whom the personation took effect. An
act of Congress, to take another illustration, makes it indictable

to " make a revolt," but under this act it has been held necessary

to specify what the revolt is.^ " Fraud " in elections, in a Penn-

sylvania statute, is made indictable : but the indictment must set

out what the fraud is.^ It is not enough to say that the defend-

ant '' attempted " an ofEence, though this is all the statute says

the particulars of the attempt must be given.^ " Not a qualified

voter," in a statute, must be expanded in the indictment by
showing in what the disqualification consists.*

(4.) The terms of a statute may be more broad than its in-

tent, in which case the indictment must so differentiate the of-

fence (though this may bring it below the statutory description)

as may effectuate the intention of the legislature.^

(5.) An offence, when against an individual, must be specified

as committed on such an individual, when known, though no

such condition is expressed in the statute ; though it is other-

wise with nuisances, and offences against the public.^

§ 222. An indictment, when professing to recite a statute, is

bad if the statute is not set forth correctly.'^ It is other- Variance if

wise when the statute is counted on (or appealed to by proposes

> U. S. V. Almeida, Whart. Prec. 509; State v. Jackson, 7 Ind. 270

1061. States. Shaw, 35 Iowa, 575; though
2 Com. V. Miller, 2 Pars. 197. see State v. Dole, 3 Blackf. 298

8 R. V. Marsh, 1 Den. C. C. 505; State v. Brougher, 3 Blackf. 307.

R. V. Powner, 12 Cox C. C. 235; « U. S. w. Pond, 2 Curtis C. C. 268

Com. V. Clark, 6 Grat. 675; Whart. Com. v. Slack', 19 Pick. 304; Com. v.

Crim. Law, 8th ed. § 192, where other Collins, 2 Cush. 556.

cases are given. ^ Com. v. Ashley, 2 Gray, 857
* Pearce v. State, 1 Sneed, 63. See Whart. Crim. Law, 8th ed. §§ 1410

U. S. V. Crosby, 1 Hughes, 448 ; Peo- et seq.

plew. Wilber, 1 Park. C.R. 19; State ' Infra, § 224; Com. v. Burke, 15

V. Langford, 3 Hawks, 381; Anthony Gray, 408; though see, for a more

V. State, 29 Ala. 27; Banner v. State, liberal view, R. v. Westley, Bell C. C.

64 Ala. 127; State v. Pugh, 15 Mo. 193.
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§ 227.] PLEADING AND PRACTICE. [chap. III.

the conclusion against the form of the statute, &c.), in

which case, as is hereafter noticed, terms convertible

with those in the statute may be used.^

Where a general word is used, and afterwards more
special terms, defining an offence, an indictment charg-

ing the offence must use the most special terms ; and if

the general word is used, though it would embrace the

special term, it is inadequate.^

§ 224. An indictment on a private statute must set

out the statute at fuU.^ As has been seen, it is other-

wise with a public statute.*

§ 225. The indictment must show what offence' has

been committed and what penalty incurred by positive

averment. It is not sufficient that they appear by in-

ference.^

§ 226. It is not necessary to indicate the particular section, or

Section or even the particular statute, upon which the case rests.

tion^oT" -"* ^^ °^^y necessary to set out in the indictment such

statute facts as bring the case within the provisions of some
need not . . , , ^ ^
be stated, statute which was in force when the act was done, and

also when the indictment was found.^

§ 227. "Where a statute creates an offence, which, from its

nature, requires the participation of more than one

person to constitute it, a single individual cannot be

charged with its commission unless in connection with

persons unknown.'^ Thus, an indictment against one

individual unconnected with others, based upon that section of

th' Vermont statute relative to offences against public policy

to but fails

to set fortti

statutory
words.

§223.

Special
limitations
to be
given.

Private
statute

must be
given
in full.

Offence
must be
averred to

be within
statute.

Where
statute re-

quires two
dp endants
one is not
sufficient.

1 See infra, § 236; Whart. Crim.

Ev. §§ 91 etseq.; Com. v. Unknown,

6 Gray, 489; State v. Petty, Harp.

59; Butler v. State, 3 McCord, 383;

Hall V. State, 3 Kelly, 18.

2 State u. Plunkett, 2 Stew. U;
State u. Raiford, 7 Port. 101; Arch-

bold C. P. 93.

8 State V. Cobb, 1 Dev. & Bat. 115;

Goshen v. Sears, 7 Conn. 92; 1 Sid.

356; 2 Hale, 172; 2 Hawk. c. 25, s.

103; Bac. Ab. Indict, p. 2.
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* R. V. Sutton, 4 M. & S. § 542; U-
S. V. Rhodes, 1 Abb. U. S. 28; Com.
V. Colton, 11 Gray, 1; Com. o. Hoye,
11 Gray, 462.

6 Com. V. Walters, 6 Dana, 291;

State V. Briley, 8 Port. 472; Hamp-
ton's case, 3 Grat. 690.

6 Com. u. Griffin, 21 Pick. 523, 525;

Com. V. Wood, 11 Gray, 85; Com. t».

Thompson, 108 Mass. 461.

' See infra, § 305.



CHAP. III.] INDICTMENTS ON STATUTES. [§ 230.

whicli inflicts a penalty upon each individual of any company of

players or other persons who shall exhibit any tragedies, &c., is

insufficient.^

§ 228. Though the language of the statute be disjunctive,

e.g. burned or caused to be hurried, and the indictment Dis;„nc-

charge the offence in the conjunctive, e. g. burned and tiv-estatu-

caused to be burned, the allegation, as has been noticed, ments to

is sufficient.^ The same rule applies where the intent conjunc-

is averred disjunctively. In either case the superfluous '^'^ ^"

term may be rejected as surplusage.^ And it is held that when
the words of the statute are synonymous, it may not be error to

charge them alternatively.*

§ 229. Defects in the description of a statutory offence will not

at common law be aided by verdict,^ nor will the con- At com-

elusion contra for mamstatuti cure.^ But if the indict-

ment describe the offence in the words of the statute,

in England, after verdict, by the operation of the 7 Geo.

4, c. 64,'^ it will be sufficient in all offences created or

subjected to any greater degree of punishment by any statute.^

But as a rule, at common law the features of the statute must
be enumerated by the indictment with rigid particularity.

5 230. Where an act not before subject to punish- Statutes
"^ ... creating au

ment is declared penal, and a mode is pointed out in offence are

which it is to be prosecuted, that mode must be strictly closely

1 Q followed.
pursued.**

strong, 5 Phil, Kep. 273 (Grier, J.,

men law
defects in
statutory
indict-
ments are
not cured
by verdict.

1 State V. Fox, 15 Vt. 22.

2 Supra, § 162; infra, § 251. Thus

a conviction has been sustained upon

a count charging the defendant, un-

der the Act of Congress of 3d March,

1823, § 1, with transmitting to, and

presenting at, and causing and pro-

curing to be transmitted to, and pre-

sented at, the office of the commis-
sioner of pensions a forged writing,

for the fraudulent purpose of obtain-

ing a soldier's bounty land, though

the only act of the defendant was put-

ting the forged letter, with the guilty

purpose, into the post-office at Phila-

delphia, directed to the Commissioner

of Pensions at Washington, in the

District of Columbia. U. S. v. Arm-

8 Supra, §§ 161-3.

^ State V. Ellis, 4 Mo. 474 ; State

V. Flint, 62 Mo. 393; Lancaster v.

State, 43 Tex. 519. Supra, § 161.

6 See Lee v. Clarke, 2 East, 333.

* 2 Hale, 170; and see R. v. Jukes,

8 T. R. 536; Com. Dig. Inform.

D. 3.

' See supra, § 90.

8 R. V. Warshoner, 1 Mood. C. C.

466.

9 Atty. Gen. r. Radloff, 10 Exeh.

84; Com. v. Howes, 15 Pick. 231

McElhinney v. Com. 22 Penn. St. 365
Com. V. Turnpike, 2 Va. Cas. 361
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§ 231.J PLEADING AND PKACTICE. [chap. III.

Whencom-
mon law
offence is

made penal
by title, de-
tails of of-

fence must
be given.

§ 231. As we have already noticed, where a statute refers to

a common law offence by its technical name, and pro-

ceeds to impose a penalty on its commission, it is in-

sufficient to charge the defendant with the commission

of the offence in the statutory terms alone.^ The cases

are familiar where, notwithstanding the existence of

statutes assigning punishments to " murder," " arson," " burg-

lary," &c., by name, with no further definition, it has been held

necessary for the pleader to define the offences by stating the

common law ingredients necessary to its consummation.^

§ 232. Grenerally where a statute gives a new remedy,

either summary or otherwise, for an existing right, the

remedy at common law still continues open.^

Whenstat-

ute is cu-
mulative,
common
law may be
pursued.

Journey v. State, 1 Mo. 304; State v.

Helgen, 1 Speers, 310; State u. Maze,
6 Humph. 17.

Where an offence is created by
statute, or the statute declares a com-
mon law offence committed under pe-

culiar circumstances, not necessarily

included in the original offence, pun-

ishable in a different manner from
what it would be without such cir-

cumstances; or where the nature of

the common law offence is changed by
statute from a lower to a higher grade,

as where a misdemeanor is changed

into a felony ; the indictment must

be drawn in reference to the provi-

sions of the statute, and conclude con-

tra formam statuti ; but where the

statute is only declaratory of what was

previously an offence at common law,

without adding to or altering the pun-

ishment, the indictment need not so

conclude. People v. Enoch, 13 "Wend.

159 ; State v. Loftin, 2 Dev. Sc Bat.

31; State v. Corwin, 4 Mo. 609. See

infra, § 280.

1 Supra, § 221; Bates v. State, 31

Ind. 72; State v. Absence, 4 Port.

397 ; State v. Stedman, 7 Port. 495
State V. Meshae, 30 Tex. 518. See
Erie's case, 2 Lew. 133 ; Davis v.

State, 39 Md. 355.
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= See supra, §§ 154, 221 ; Com. v.

Stout, 7 B. Monr. 247. When a stat-

ute makes official extortion indictable,

the indictment must give the facts

of the extortion. State v. Perham,
4 Oregon, 188.

8 K. V. Jackson, Cowp. 297; E. v.

Wigg, 2 Ld. Raym. 1163; U. S. v.

Halberstadt, Gilpin, 262 ; Jennings v.

Com. 1 7 Pick. 80 ; Com. v. Rumford
Works, 16 Gray, 231 ; Pitman v. Com.
2 Robinson, 800 ; State v. Thompson,
2 Strobh. 12 ; State v. Rutledge, 8

Humph. 32 ; Simpson v. State, 10

Yerg. 525 ; State v. Moffett, 1 Greene

(Iowa), 247; People v. Craycroft, 2

Cal. 243 ; Whart. Crim. Law, 8th ed.

§§ 26-7. As to when offence is to be

regarded as statutory see infra, § 281.

In Pennsylvania, as it has been

noticed, it is required by act of as-

sembly, that every act must be fol-

lowed strictly, and where a statutory

penalty is imposed, the common law
remedy is forever abrogated. Act
21st March, 1806, § 13; 4 Smith's

Laws, 332; Resp. v. Tryer, 3 Yeates,

461 ; Updegraph v. Com. 6 S. & R.

5; 3 Ibid. 273; 1 Rawle, 290; 5

Wharton, 357; Evans v. Com. 13 S.

& R. 426. See Whart. Crim. Law,

8th ed. §§ 26-7. It has accordingly



CHAP. III.] INDICTMENTS ON STATUTES. [§ 235.

§ 233. On the other hand, as has been noticed,^ where the

statute both creates the offence and prescribes the pen-
^i^^^, ^^^^^

alty, the statute must be exclusively followed, and no "'« assigns
no penalty

common law penalty can be imposed. But where the punish-

statute creates the offence but assigns no penalty, then common

the punishment must be by common law.^
'

§ 234. Wherever a general statute, purporting to be i^ statute

exhaustive, is passed on a particular topic, it absorbs ^^^°^^^

and vacates on that topic the common law.^ law.

§ 235. Whenever a statute attaches to an offence certain tech-

nical predicates, these predicates must be used in the in-
T i mi • • T Statutory

dictment.* ihus in an indictment on the statute which technical

makes it high treason to clip, round, or file any of the to be intro-

coin of the realm, " for wicked lucre or gain sake," it
"*^^*'

was necessary to charge the offence to have been committed for

the sake of wicked lucre or gain,^ otherwise it would be bad. In

another case, an indictment on that part of the Black Act (now
repealed) which made it felony, " wilfully and maliciously " to

shoot at any person in a dwelling-house or other place, was
ruled bad, because it charged the offence to have been done
" unlawfully and maliciously," omitting the word " wilfully ;

" ^

some of the judges thought that " maliciously " included " wil-

fully ;
" but the greater number held, that as wilfully and mali-

ciously were both mentioned in the statute, as descriptive of the

offence, both must be stated in the indictment. But, in Penn-

been held that where a magistrate is

guilty of extortion, the common law
remedy, by indictment, is abrogated

by the act of assembly giving the in-

jured party, in such case, a qui tarn

action for the penalty. Evans v. Com.
13 S. & R. 246. But it must be con-

ceded that the courts have shown
great unwillingness to extinguish the

common law remedy in many cases

where a statutory penalty is created.

Thus nuisances to navigable rivers are

still indictable at common law, though

the Act of 23d March, 1803, points out

a peculiar procedure by which the ob-

struction is to be abated; Com. v.

Church, 1 Barr, 107; and a common

law indictment is preserved against an
interference with the health of the

city of Philadelphia, though the legis-

lature has particularly committed that

interest to the care of a board of

health, with plenary powers to abate

or indict. Com. v. Vansickle, 1

Brightly, 69. See Whart. Crim. Law,
8th ed. §§ 25-6.

1 Supra, § 230.

2 R. V. Robinson, 2 Burr. 799.

s Com. V. Dennis, 105 Mass. 162
;

Whart. Crim. Law, 8th ed. §§ 30 et seq.

* As to particular averments see

infra, § 257.

6 1 Hale, 220.

8 R. V. Davis, 1 Leach, 493.
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§ 236.] PLEADING AND PRACTICE. [CHAP. III.

sylvania, an indictment for arson, charging tliat the defendant

did " feloniously, unlawfully, and maliciously set fire," &c., was

held to be sufi&cient without the word " wilfully," though "wil-

fully " was included in the description of the offence given in

the act constituting it.^ In New Hampshire, the contrary view

has been taken.

§ 236. It must be remembered, in qualification of what has

But cquiv- been heretofore stated, that as to the substance, as dis-

may'ilr"'^ tinguished from the technical incidents of an offence, it

given. ig ^j^e wrongful act that the statute forbids, and that

the words used by the statute in describing the act may not be

the only words sufficient for this purpose. A statute may include

in such description cumulative terms of aggravation, for which

substitutes may be found without departing from the sense of

the statutory definition ; or, as in the case of the Pennsylvania

and cognate statutes dividing murder into two degrees, the terms

used to indicate the differentia of the offence may be regarded as

so far equivalents of the common law description that the com-

mon law description may be held to be proper, and the introduc-

tion of the statutory terms unnecessary. Or, another word may
be held to be so entirely convertible with one in the statute that

it may be substituted without variance. In such case a deviation

from the statutory terms may be sustained. We have already

seen that these words, when they state a conclusion of law, are

not sufficient, but that the unlawful act must be further described.

We have further to add that these words, when they describe

the substance, are not necessarily exclusive. Hence, where a

word not in the statute is substituted in the indictment for one

that is, and the word thus substituted is equivalent to the word
used in the statute, or is of more extensive signification than it,

^ Chapman a. Com. 5 Wharton, 427. and maliciously." R. v. Turner, 1

See State v. Pennington, 3 Head Mood. C. C. 239.

(Tenn.), 119. Where an Indictment charged in
'^ State V. Gove, 34 N. H. 510. one count that the defendant did break
An indictment upon atat. 7 & 8 G. to get out, and in another that he did

4, c. 39, s. 2, for feloniously, volunta- break and get out, this was ruled in-

rily, and maliciously setting fire to a sufficient, because the words of the

barn, was holden bad, because the statute are " break out." R. v. Comp-
words of the statute are " unlawfully ton, 7 C. & P. 139.
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and includes it, the indictment may be sufficient.^ Thus, if the

word " knowingly " be in the statute and the word " advisedly
"

be substituted for it in the indictment,^ or the word " wilfully
"

be in the statute and " maliciously " in the indictment, the words
" advisedly " and " maliciously," not being in the statutes re-

spectively, the indictment would be sufficient. In further illus-

tration of this view it may be mentioned that " excite, move, and

procure " are held convertible with " command, hire, and coun-

sel " as used in the statute,^ and " without lawful authority and

excuse " with " without lawful excuse."*

§ 237. Wehave elsewhere seen that where a statute uses a

single general term, this term is to be regarded as com- „,IT , , • 1 1 • ,
Where a

prehending the several species belonging to the genus ; statute de-

but that if it specifies each species, then the indictment class of

must designate specifically.^ Where an indictment on a'geiferai''

the repealed statutes 15 G. 2, c. 34, and 14 G. 2, c. 6, ^;™^['^^

which made it felony, without benefit of clergy, to steal ise this

any cow, ox, heifer, &c., charged the defendant with the whole

stealing a cow, and in evidence it was proved to be a otherwise

heifer, this was determined to be a fatal variance ; for °°'"

the statute having mentioned both cow and heifer, it was pre-

sumed that the words were not considered by the legislature as

synonymous.^ It is otherwise when " cow " is used as a nomen
generalissimumJ A " ewe " ^ or " lamb " ^ may be included un-

der the general term " sheep," when such general term stands

U. S. V. Smith,1 U. S. u. Nunnemacher, 7 Biss.

129; Dewee's case, Chase's Dec. 531;

Tully V. People, 67 N. Y. 15; State v.

Shaw, 35 Iowa, 575; McCutcheon v.

State, 69 111. 601; State u. Welch, 37

Wis. 196; State v. Lawrence, 81 N.

C. 521; State v. Thome, 81 N. C.

558; Roberts v. State, 55 Miss. 414;

State V. Watson, 65 Mo. 115.

2 R. I. Fuller, 1 B. & P. 180.

8 R. V. Grevil, 1 And. 194.

» R. V. Harvey, L. R. 1 C. C. 284.

It is not essential, on an indictment

on the Slave-trade Act of 20th of

April, 1818, 0. 86, §§ 2 and 3, to aver

that the defendant knowingly com-

mitted the offence.

2 Mason, 143.

6 Whart. Crim. Ev. § 124.

6 R. V. Cooke, 2 East P. C. 616;

Leach, 123. See also R. v. Doug-
las, 1 Camp. 212; Turley v. State, 3

Humph. 323; State v. Plunket, 2

Stew. 11. See supra, § 209; Whart.

Crim. Ev. § 124.

' People V. Soto, 49 Cal. 69. See

Taylor v. State, 6 Humphreys, 285.

8 R. V. Barran, Jebb, 245; R. ».

Barnam, 1 Crawf. & Dix C. C. 147.

8 R. V. Spicer, 1 C. & K. 699; R. v.

McCuUy, 2 Moody, 34; State v.

Tootle, 2 Harring. 541. See, how-
ever, R. 0. Beany, R. & R. 416.
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alone in the statute, without " ewes " or " lambs " being speci-

fied; but not otherwise.^ On the same reasoning, under the

term " cattle " may be included " pigs," ^ " asses," ^ " horses," *

and " geldings," ^ but not a domesticated buffalo.^

Generally we may state the rule to be that when a statute uses

a nornen generalissimum as such (e. g. cattle), then a particular

species can be proved ; but that when the statute enumerates

certain species, leaving out others, then the latter cannot be

proved under the nomen generalissimum, unless it appears to

have been the intention of the legislature to use it as such.'

§ 238. "Provisos" and "exceptions," to whose consideration

Provisos ^® nes.t proceed, though usually coupled in this connec-
and excep- tion, are logically distinct ; a "proviso " being a qualifi-

partof cation attached to a category, an " exception," the tak-

need not ing of particular cases out of that category. For our

present purposes, however, they may be considered to-

gether ; and the first principle that meets us is that when they

are not so expressed in the statute as to' be incorporated in the

definition of the offence, it is not necessary to state in the indict-

ment that the defendant does not come within the exceptions, or

to negative the statutory provisos.^ Nor is it even necessary to

1 E. V. Puddifoot, 1 Moody, 247; Stra. 1101; 1 East Rep. 646, in notes;

E. V. Loom, Ibid. 160. 5 T. R. 83 ; 1 Bla. Eep. 230; 2 Hawk.
2 E. V. Chappie, R. & E. 77. c. 25, s. 112; Bac. Ab. Indict. H. 2;
* R. u. Whitney, 1 Moody, 3. Burn, J., Indict, ix.; 1 Chitty on
4 R. V. Magle, 3 East P. C. 1076; Pleading, 357; Murray «. E. 7 Q. B.

State u. Hambleton, 22 Mo. (iJones) 700; D. S. v. Cook, 17 AVall. 168;

452. So in Texas, a " gelding " un- State v. Gurney, 37 Me. 149; State v.

der the term "horse." Jordt v. State, Boyington, 56 Me. 512; State v. Ab-
31 Tex. 571. bott, 11 Poster, 434; State i'. Wade,

« E. V. Mott, 2 East P. C. 1075. 34 N. H. 495; State v. Cassady, 52
8 State V. Crenshaw, 22 Mo. 457. N. H. 500; State v. Abbot, 29 Vt. 60;
' R. V. Welland, R. & R. 494; R. Com. v. E. E. 10 Allen, 189; State v.

V. Chard, E. & E. 488. See State v. Miller, 24 Conn. 522 ; State v. Powers,
Abbott, 20 Vt. 537; Taylor u. State, 25 Conn. 48; Walter v. Com. 6

6 Humph. 285; State v. Plunket, 2 Weekly Notes, 389 ; Fleming ^. Peo-
Stew. 11; State v. Godet, 7 Ired. pie, 27 N. Y. 329; Becker v. State,

210; Shubrick v. State, 2 S. C. 21; 8 Oh. St. 391; Stanglein v. State,

though see State v. McLain, 2 Brev. 1 7 Oh. St. 453 ; Billingheimer v.

443. State, 32 Oh. St. 535; Swartzbaugh
8 1 Sid. 303; 2 Hale, 171; 1 Lev. v. People, 85 111.457; Beasley v. Peo-

26; Poph. 93, 94; 2 Burr. 1037; 2 pie, 89 111. 571 ; Colson v. State,
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allege that he is not within the benefit of the provisos, though the
purview should expressly notice them ; as by saying that none
shall do the act prohibited, except in the cases thereinafter ex-

cepted.^ Nor, even when the enacting clause refers to the sub-

sequent excepting clauses, does this necessarily draw such sub-
sequent clauses up into the enacting clause.^ For when such
exceptions embrace matters of defence, they are properly to be
introduced by the defendant.^ Extenuation which comes in by

7 Blackf. 590; Eussell v. State, 60
Ind. 174; Metzker v. State, 14 111.

101 ; Romp v. State, 3 Greene
(Iowa), 276; State v. Williams, 20
Iowa, 98; Worley v. State, 11 Humph.
172; State v. Loftin, 2 Dev. & B. 31

State V. O'Gorman, 68 Mo. 179;
State V. Jaques, 68 Mo. 260. See on
this head elaborate and able notes in

1 Benn. & Heard's Leading Cases, 250;

2 Ibid. 7, 11. See also, as to proof of

negative averments, Whart. Grim. Ev.
§321.

1 State V. Adams, 6 N. H. 533
;

State V. Sommers, 3 Vt. 156; State u.

Abbey, 29 Vt. 60; State v. Powers,
25 Conn. 48 ; Matthews u. State, 2

Yerg. 233 ; People v. Nugent, 4 Cal.

341. See Whart. Crim. Law, 8th ed.

§ 1713.

2 Ibid. ; 2 Hawk. P. C. C. 25; Com.
V. Hill, 5 Grat. 682.

1 1 Bla. Kep. 230 ; 2 Hawk. c. 25,

s. 113 ; 2 Ld. Raym. 1378; 2 Leach,
548; People v. Nugent, 4 Cal. 341.

The subject is closely allied to that

of Burden of Proof, discussed in

Whart. Crim. Ev. § 319.

In Com. V. Hart, 11 Cush. 130, we
have the following from Metcalf,

J.: —
" The rule of pleading a statute

which contains an exception is usually

expressed thus :
' If there be an ex-

ception in the enacting clause, the

party pleading must show that his ad-

versary is not within the exception;

but if there be an exception in a sub-

11

sequent clause or subsequent statute,

that is matter of defence, and is to

be shown by the other party.' The
same rule is applied in pleading a
private instrument of contract. If

such instrument contain in it, first, a

general clause, and afterwards a sep-

arate and distinct clause which has the

effect of taking out of the general

clause something that would other-

wise be included in it, a party, rely-

ing upon the general clause, in plead-

ing, may set out that clause only,

without noticing the separate and dis-

tinct clause which operates as an ex-

ception; but if the exception itself be
incorporated in the general clause,

then the party relying on it must, in

pleading, state it together with the

exception. Gould PI. c. 4, §§ 20, 21;

Vavasour v. Ormrod, 9 Dowling &
Ryland, 597, and 6 Barnewall & Cress-

well, 430; 2 Saunders PI. & Ev. 2d
ed. 1025, 1026. The reason of this

rule is obvious, and is simply this

Unless the exception in the enacting

clause of a statute, or in the general

clause in a contract, is negatived in

pleading the clause, no offence or no
cause of action appears in the indict-

ment or declaration, when compared
with the statute or contract. Plow-
den, 410. But when the exception or

proviso is in a subsequent substantive

clause, the case provided for in the

enacting or general clause may be fully

stated without negativing the subse-

quent exception or proviso. A prima
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way of subsequent proviso or exception need not be pleaded by
the prosecution.^

§ 239. But where a proviso adds a qualification to the enact-

ment, so as to bring a case within it, which, but for the
Otherwise .

i i i .

when pro- proviso, would be without the statute, the indictment

must show the case to be within the proviso.'^ And
where a statute forbids the doing of a particular act,

without the existence of either one of two conditions, the indict-

ment must negative the existence of both these conditions before

it can be supported.^

§ 240. Where exceptions are stated in the enacting clause

(under which term is to be understood all parts of the statute

viso IS in

same
clause.

facie case is stated, and it is for the

party, for whom matter of excuse is

furnished by the statute or the con-

tract, to bring it forward in his de-

fence
' The word ' except ' is not neces-

sary in order to constitute an excep-

tion within the rule. The words ' un-

less,' ' other than,' ' not being,' ' not

having,' &c., have the same legal

effect, and require the same torm of

pleading. Gill o. Scrivens, 7 Term
K. 27; Spieres v. Parker, 1 Term K.

141 ; R. V. Palmer, 1 Leach C. C. 4th

ed. 102; Wells v. Iggulden, 5 D. &R.
19; Com. V. Maxwell, 2 Pick. 139;

State V. Butler, 17 Vt. 145; 1 East P.

C. 166, 167.

" There is a middle class of cases,

namely, where the exception is not,

in express terms, introduced into the

enacting clause, but only by reference

to some subsequent or prior clause, or

to some other statute. As when the

words ' except as hereinafter men-

tioned,' or other words referring to

matter out of the enacting clause, are

used. The rule in these cases is, that

all circumstances of exemption and
modification, whether applying to the

offence or to the person, which are in-

corporated by reference with the en-

162

acting clause, must be distinctly nega-

tived. Yerha relata inesse videnlur.

R. V. Pratten, 6 Term R. 559; Vava-
sour V. Ormrod, 9 D. & R. 597; 6 B.

& Cr. 430."

But in a subsequent case the last

distinction was reconsidered in the

same court, it being held that an ex-

ception not in the enacting clause

need not be negatived, unless neces-

sary to the definition of the offence.

Com. V. Jennings, 121 Mass. 47.

1 R. V. Bryan, 2 Stra. 111.

2 U. S. V. Cook, 17 Wall. 168;

State V. Godfrey, 24 Me. 232; State

I'. Gurney, 37 Me. 149; State v. Boy-
ington, 56 Me. 512; State v. Barker,

18 Vt. 195; State v. Palmer, 18 Vt.

570; State v. Abbott, 11 Foster,

434; Com. v. Jennings, 121 Mass.
47; Com. v. Davis, 121 Mass. 352;
Conner v. Com. 13 Bush, 714; State

V. Heaton, 81 N. C. 542; People v.

Roderigas, 44 Cal. 9; and cases in

prior notes.

As to statutory exceptions in big-

amy, see Whart. Crim. Law, 8th ed.

§ 1713.

8 State V. Loftin, 2 Dev. & Bat. 31.

Thus when either of two licenses is

specified, both must be negatived.

Neales v. State, 10 Mo. 498.
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which define the offence), unless they be mere matters of ex-

tenuation or defence, it will be necessary to negative Exceptions

them, in order that the description of the crime may in '"} enacting

_
• •' clause to

all respects correspond with the statute. ^ Thus, where b.« "^ga-

a statute imposes a penalty on the selling of spirit-

uous liquors without a license, it is necessary to aver the want
of a license in the indictment.^ So, in an indictment under the

Mississippi Act of 1830, prohibiting any person, other than In-

dians, from making settlements within their territory, it is nec-

essary to aver that the defendant is not an Indian.* Again, on

an indictment under the Massachusetts statute of 1791, c. 58,

making it penal to entertain persons not being strangers on the

Lord's day, it must appear that the parties entertained were not

strangers.* So in Vermont, an indictment under the statute

which prohibits the exercise on the Sabbath of any " secular

business," &c., except " works of necessity and charity," must
allege that the acts charged were not acts of " necessity and
charity." ^ Even where certain persons were authorized by the

legislature to erect a dam, in a certain manner, across a river

which was a public highway, it was held that an indictment

for causing a nuisance, by erecting the dam, must contain an

averment that the dam was beyond the limits prescribed in the

charter, and that it was not erected in pursuance of the act of

the legislature.^

§ 241. Such are the technical tests which are usually applied

to determine whether an exception or proviso is or is Question

not to be negatived in an indictment. In many cases >asuch
o -J case IS

we are told that when the exception or proviso is in the whether
stEtute" enacting clause," it must be negatived in the indict- creates a

ment, but it is otherwise when it is in " subsequent " f^um^ed"^

clauses. This distinction has sometimes been called "^^^o^-

1 2 Hale, 170; 1 Burr. 348; Fost. State v. Webster, 5 Halsted, 293;

430; 1 East Rep. 646, in notes; 1 T. contra, Surratt w. State, 45 Miss. 601;

R. 144; 1 Ley, 26; Cora. Dig. Action, Riley i;. State. 43 Miss. 397. See fully

Statute; 1 Chitty on Plead. 357; State infra, note to §. 241, and compare
v. Munger, 15 Vt. 290; State a. God- Whart. Crim. Law, 8th ed. § 1713.

frey, 24 Me. 232; though see State » State v. Craft, 1 Walker, 409.

V. Price, 12 Gill & J. 260; Elkins v. See Matthews v. State, 2 Yerger, 233.

State, 13 Ga. 435; Metzker v. People, * Com. o. Maxwell, 2 Pick. 139.

14 111. 101. 6 State V. Barker, 18 Vt. 195.

2 Com. u. Thurlow, 24 Pick. 374; « State u. Godfrey, 24 Me. 232.
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rude, and sometimes artificial, yet in point of fact it serves to

symbolize a germinal point of discrimination. I prohibit, for

instance, all sale of alcohol by a sweeping section ; and in a sub-

sequent section T except from this sales for medicinal purposes-

Here the very structure of the statute shows my intent, which is

to make the sale of alcohol a crime by statute, as is the explod-

ing gunpowder in the streets a crime at common law ; and
hence a license in the first case need not be negatived in the

indictment any more than a license in the second. ^ On the

other hand, I enact that none but licensed persons shall sell

alcohol. Here I do not create a general crime, but I say that if

certain persons do certain things they shall be liable to indict-

ment; and to maintain an indictment it must be averred that

the defendants were of the class named. Hence the test before

us is not formal, but essential ; it is practically this, —is it the

scope of the statute to create a general offence, or an offence

limited to a particular class of persons or conditions ? In other

words, is it intended to impose the stamp of criminality on an

entire class of actions, or upon only such actions of that class as

are committed by particular persons or in a particular way ? In

the latter case, the defendant must be declared to be within this

class ; in the former case this is not necessary. We may take

as a further illustration a statute defining murder, in which
statute are specified the cases in which necessity or self-defence

are to be regarded as excusatory. It would make no matter,

in such case, whether these excusatory cases be or be not given

in the same clause with that prohibiting the general offence ; in

either ease they need not be negatived in the indictm'ent The
same might be said of the defence, that the person killed was
an alien enemy, and that the killing was in open war. On the

other hand, if the statute should say that an offence is indict-

able only when perpetrated on a particular class of persons, no
matter how many clauses may intervene between the designa-

tion of the offence and the limitation of the object, the limita-

tion of the object must be given in the indictment.^ Of course
the question thus involved, whether a crime is general or lim-
ited as to persons, may be determined otherwise than by the

' See Surratt v.. State, 45 Miss. " Com, v. Maxwell. 2 Pick. 139.
601.
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structure of a statute. If it be clear that an act is only to be-

come a crime when executed by persons of a particular class, or

under particular conditions, then this class or those conditions

must be set out in the indictment, no matter in what part of the

statute they may be expressed. With this view practically coin-

cides that expressed in some of the cases cited above, that mere

excusatory defence is not to be negatived in the indictment.

For an excusatory defence implies a crimen generalissimum

and to a crimen generalissimum no exceptions, on the foregoing

principles, need be negatived in the indictment.^

1 See 1 Benn. & Heard's Lead. Cas.

ul supra; State v. Abbey, 29 Vt. 60
;

Com. V. Hart, 11 Cush. 130 ; Com.
V. Jennings, 121 Mass. 47 ; State v.

O'Donnell, 10 R. 1 . 472 ; Hill v. State,

53 Ga. 472; Neales v. State, 10 Mo.
498; Surratt v. State, 45 Miss. 601;

Whart. Crim. Law, 8th ed. § 1713.

It has been said in England a stat-

ute casting on the defendant the bur-

den of proving a license does not, by
itself, relieve the prosecution from

averring the want of license (R. v.

Harvey, L. R. 1 C. C. 284), though

otherwise in Massachusetts. Com. v.

Edwards, 12 Cush. 187.

In prosecutions for selling liquor

without license, the indictment, as a

general rule, should negative the li-

cense. State V. Munger, 15 Vt. 290

Com. V. Thurlow, 24 Pick. 374; State

V. Webster, 5 Halst. 293; Com. u.

Hampton, 3 Grat. 590; State o. Ko-

ran, 25 Tex. (Sup.) 271; Com. v.

Smith, 6 Bush, 303. See Burke v.

State, 52 Ind. 461. Indictment need

not aver defendant not to be a " drug-

gist," &c. Surratt v. State, 45 Miss.

601 ; Riley v. State, 43 Miss. 397. See

also State v. Fuller, 33 N. H. 259;

State V. Blaisdell, 33 Ibid. 388; State

V. Buford, 10 Mo. 703. As the cases

show, the whole question depends on

the principle underlying the statute.

Where one section of the statute im-

poses a penalty on selling " in viola-

tion of the provisions of this act," it

has been held unnecessary to negative

exceptions in subsequent sections.

Com. V. Tuttle, 12 Cush. 502; Com. v.

Hill, 5 Grat. 682.

In Texas', a statute providing that

license need not be negatived has

been pronounced unconstitutional.

Hewitt V. State, 125 Tex. 722; State

V. Horan, 25 Tex. (Sup.) 271; contra.

State V. Comstock, 27 Vt. 553. And
in Maine a statute has been held un-

constitutional which prescribes that

the vendee need not be named. State

V. Learned, 47 Me. 426.

" Without" implies a sufficient ne-

gation. Com. V. Thompson, 2 Allen,

507. "Without lawful excuse" is

equivalent to without authority. R.

V. Harvey, L. R. 1 C. C. 284. If the

negation of the license to sell is as to

quantity coextensive with the quan-

tity charged to be sold, it is sufficient.

The general negation," not having a

license to sell liquors as aforesaid,"

relates to the time of sale, and not to

the time of finding of the bill, and will

suffice. State v. Munger, 15 Vt. 290.

" Without being duly authorized and

appointed thereto according to law,"

is. a sufficient negation. Com. ».

Keefe, 7 Gray, 332; Com. v. Conant,

6 Gray; 482; State v. Fanning, 38

Mo. 359; Com. v. Hoyer, 125 Mass.
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Xir. DUPLICITr.

1. Gekerallt, Joinder in one Count of
TWODistinct Offences is bad, § 243.

2. Exceptions to the Rule, § 244.

(a.) Minor offences included in major.
Burglary, &c., 244.

(J.) Assaults with intent, &c., § 247.

(c.) Misdemeanors constituent in felo-

nies, and herein of how far the term
" feloniously " may be rejected, § 249

(d. ) Where alternate phases in an offence

are united in statute, § 251.

(e.) Double articles in larceny, § 252.

(f.) Double overt acts or intents, § 253.

{g.) Double batteries, libels, or sales,

§254.
How Duplicity may be Objected

,
TO, § 255.

§ 243. A count in an indictment which charges two distinct

offences is bad, and the defendant, on a motion to
Generally, '

i i-
• i mi

joinder in quash, Or demurrer, can defeat it.-' Thus, when to

of two dis- horse stealing and ordinary larceny different penalties

209 ; Koberson v. Lambertville, 38 N.
J. L. 69. See State v. Hornbreak, 15

Mo. 478; State v. Andrews, 28 Mo.
17. As to mode of negativing see

Eagan v. State, 53 Ind. 162.

In indictments for bigamy, the ex-

ceptions in the statute, when not part

of the description of the offence, need

not be negatived. Murray v. R. 7 Q.
B. 700 ; State v. Abbey, 29 Vt. 60

Com. V. Jennings, 121 Mass. 50

Stanglein v. State, 17 Oh. Stat. 453

State V. Williams, 20 Iowa, 98; State

V. Johnson, 12 Minn. 476 ; State v,

Loftin, 2 Dev. & Bat. 31. It is other-

wise where the exception describes the

offence in the enacting clause. Flem-

ing V. People, 27 N. Y. 329. Nor
is it necessary to allege that the de-

fendant knew at the time of his sec-

ond marriage that his former wife was

then living, or that she was not be-

yond seas, or to deny her continuous

absence for seven years prior to the

second marriage. Barber v. State, S.

C. Md. 1879, citing Bode v. State, 7

Gill, 316.

Where an indictment, under the

Massachusetts statute, alleged that the

166

defendant, on a certain day, was law-

fully married to A. ; and that after-

wards, on a certain day, he " did un-

lawfully marry and take to his wife

one B., he, the defendant, then and
there being married and the lawful

husband of the said A., she, the said

A., being his lawful wife, and living,

and he, the said defendant, never hav-

ing been legally divorced from the

said A. ; " and it was proved that the

defendant was lawfully married to A.;

that afterwards she was duly divorced

from him for misconduct on his part;

and that he then married B. ; it was
ruled, that there was a variance be-

tween the allegations and the proof.

Com. V. Richardson, 126 Mass. 34.

1 Starkie's C. P. 272; Archbold C.

P. 49; U. S. V. Nunnemacher, 7 Biss.

129; U. S. V. Sharp, 1 Peters C. C.
R. 131; State u. Smith, 31 Me. 386;
State I'. Morton, 27 Vt. 310; Com.
V. Symonds, 2 Mass. 163; People v.

Wright, 9 Wend. 193 ; Com. v. Gable,
7 S. & R. 423 ; State v. Lot, 1 Rich-
ards. 260; Long v. State, 12 Ga. 293.

See Hoskins v. State, 11 Geo. 92
;

Rasniek v. Com. 2 Va. Cas. 356.
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are affixed, to ioin the two in one count is a good cause t'°<=' °{-

, ,

° fences is

for arresting judgment.^ Under the Mississippi statute bad.

against retailing spirituous liquors, making it unlawful to sell

in less quantities than one gallon, and also declaring it unlaw-

ful for the person selling to suffer the same to be drunk in and
about his house, a count in an indictment charging that the

defendant sold in less quantities than one gallon, and suffered

the same to be drunk in his house, was held bad for duplicity.^

To constitute duplicity, however, the second or superfluous of-

fence must be sufficiently averred, as otherwise its description

can be rejected as surplusage.

§ 244. The most prominent exception to the rule before us

is to be found in indictments for burglary, in which it Exception

is correct to charge the defendant with having broken where lar-

into the house with intent to commit a felony, and also efuled i'n'

with having committed the felony intended ;
* and in ^^^£^1^-

indictments in England for embezzlement by persons zlement.

intrusted with public or private property, which may charge any
number of embezzlements, not exceeding three, committed within

six months.^ On the same principle, a count stating that the

defendant broke and entered into a shop with intent to commit

a larceny, and did then and there commit a larceny, is not bad

for duplicity.^ So when an indictment alleged that the defend-

ant broke and entered into the dwelling-house of one person

with intent to steal his goods, and having so entered, stole the

goods of another person, &c., it was held there was no mis-

joinder.'^ Hence, a person may be indicted in one count for

breaking and entering a building with intent to steal, and also

with stealing, and may be convicted of the larceny simply.^

1 State V. Nelson, 8 N. H. 163. <> Com. v. Tuck, 20 Pick. 366 ; State

2 Miller u. State, 5 How.. Miss. 250. v. Ayer, 3 Foster (N. H.), 301. Infra,

8 Whart. Crim. Ev. § 138; State §819.

V. Palmer, 35 Me. 9; Com. v. Tuck, ' State v. Brady, 15 Vt. 353.

20 Pick. 356 ; Breese v. State, 1 2 Oh. ^ gee State v. Colter, 6 R. 1. 1 95 ; State

St. 146 ; Green v. State, 23 Miss. v. Crocker, 3 Barring. 554 ; Breese v.

509. Supra § 158. State, 12 Oh. St. 146; Speers v. Com.
* Infra, §§ 465-7; Whart. Crim. 17 Grat. 570; Vaughan v. Com. 17

Law, 8th ed. § 819. Grat. 576; Davis v. State, 3 Cold.

6 Archbold's C. P. 49. Infra, §§ (Tenn.) 77; State w. Brandon, 7 Kans.

465-6; Whart Crim. Ev. § 129. As 106; State v. Grisham, 1 Hayw. 12.

to verdict see infra, § 736. See Whart. Crim. Law, 8th ed. § 819,
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§ 245. Another exception has been recognized in indictments

for adultery, in which under some statutes the jury

may find the defendants guilty of fornication but not

guilty of adultery.^ And so, on an indictment for se-

duction,^ the defendant, it is said, may be found guilty

of fornication.* It is not duplicity, also, to join "bat-

tery" with "rape."*

§ 246. Generally speaking, where an accusation (as in, the

case of the inclusion of manslaughter in murder) in-

cludes an offence of an inferior degree, the jury may
discharge the defendant of the high crime, and convict

him of the less atrocious ; and in such case it is suffi-

cient if they find a verdict of guilty of the inferior

offence, and take no notice of the higher.^ And on indictments

And so
where
fornica-
tion is in-

cluded in

major
offence.

When
major
erime in-

cludes
minor,
conviction
may be for
either.

and other cases; and see infra, §§

465-7. So in Ohio, as to "robbery"
and " assault." Howard v. State, 25

Oh. St. 399.

1 Com. V. Roberts, 1 Yeates, 6;

State 0. Cowell, 4 Ired. 231; but see

Maull V. State, 37 Ala. 160. See

Whart. Critn. Law, 8th ed. § 1737.

2 Dinkey v. Com. 17 Penn. St. 126.

See Whart. Crim. Law, 8th ed. §
1737.

8 Dinkey v. Com. 17 Penn. St. 126.

"The general rule," says Black, C.

J., in the last case, " is, that where

an indictment charges an offence

which includes within it another and
less offence, the party may be con-

victed of the latter if he is guilty, and
acquitted of the former if the evidence

make it proper. For instance, on an

indictment for murder, there being no

sufficient proof of malice, the jury

may find a verdict for manslaughter.

A person charged with burglary and
stealing may be convicted of larceny,

if the proof fail of the breaking and
entering. In Shouse v. The Common-
wealth, 5 Barr, 83, it was held that

the defendants, indicted for a riotous

assault and battery, might be con-

victed of assault and battery only.
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This court then declared it to be

enough to prove so much of the in-

dictment as sliows that the defendant

has committed a substantive offence

therein charged. It would be easy to

multiply cases to this effect if it were
necessary. It is proper, however, to

add, that in an indictment for felony

there cannot be a conviction for a

minor offence included within it, if

such minor offence be a misdemeanor;
and this is the foundation of the rule

that an acquittal of a felony is no bar

to another indictment for the same
act, charging it as a misdemeanor, and
vice versa." See Com. v. Murphey, 2

Allen, 163, cited infra.

* Com. V. Thompson, 116 Mass.

346.
s See infra, §§ 465-7, 743 ; Whart.

Crim. Law, 8th ed. §§ 542-641 a ; R.

B. Dawson, 3 Stark. R. 62; R. u. Dun-
gey, 4 F. & F. 99 ; R. V. Oliver, 8

Cox C. C. 384; Bell C. C. 287; R. v.

Yeadon, 9 Cox C. C. 91 ; State v.

Waters, 39 Me. (4 Heath) 54 ; Com.
V. Griffin, 21 Pick. 523 ; Swinney v.

State, 8 S. & M. 576; Cameron v.

State, 8 Eng. (13 Ark.) 712; State

V. Taylor, 3 Oregon, 10; though see,

as to verdict, State v. Flannagan, 6



CHAP. III.] INDICTMENT : DUPLICITY. [§ 249.

is included
under "as-
sault with
intent."

for riot there can be a conviction of any averred indictable in-

gredient.^

§ 247. Further illustrations are to be found in indictments

for assault and battery, or assault with intent to kill " Assault

or ravish, or assault with intent to do other illegal

acts, where the defendant may be convicted of assault

alone.

§ 248. Where an offence is, by law, made more highly pun-
ishable if committed upon a person of a particular class On indict-

than if committed upon a person of another class, an "fnonhere

indictment for the offence may be maintained, though
"n°-^]jo„®

it does not specify to which of the classes the injured of minor,

person belongs ; and upon a conviction on such an indictment,

the milder punishment only will be awarded.^ And although

the evidence prove the major offence, if the indictment charge

only the minor, the defendant can only be convicted of minor.*

§ 249. In several States, as will be hereafter seen, it has been

held that at common law one charged with a felony ^.

could not be convicted of part of the charge, unless the meaner

part amounted to a felony.^ But in Massachusetts, by closed in

Rev. Stat. c. 137, § 11, on such an indictment, if the ^
°°^"

jury acquit of part of the charge, the defendant may be sen-

tenced for any offence substantially charged by the residue of

Md. 167 ; Johnson v. State, 14 Ga.

55. Infra, § 736.

1 Whart. Crim. Law, 8th ed. § 1550.

2 R. V. Mitchell, 12 Eng. Law & Eq.

588; State v. Waters, 39 Me. 54;

State V. Dearborn, 54 Me. 442; State

V. Hardy, 47 N. H. 538; State v. Coy,

2 Aiken, 181; State v. Burt, 25 Vt.

(2 Deane), 373; State v. Reed, 40 Vt.

603; State v. Johnson, 1 Vroom, 185;

Francisco v. State, 4 Zabr. 30; Stew-

art V. State, 5 Ohio R. 242; Carpen-

ter V. State, 23 Ala. 84 ; State v. Sted-

man, 7 Port. 495; M'Bride v. State,

2 Eng. (Ark.) 374 ; Reynolds v. State,

11 Tex. 20; State, o. Kennedy, 7

Blackf. 233 ; Foley v. State, 9 Ind. 363

State V. Lessing, 16 Minn. 75; State v.

Robey 8 Nev. 312; State v. Gaffney,

Rice, 431; Clark v. State, 12 Ga. 131;

Lewis V. State, 33 Ga. 131. For other

cases see Whart. Crim. Law, 8th ed.

§§641 a, 1550.

Where one is indicted for an as-

sault with intent to commit murder in

the first degree, by the Tennessee Act
of 1832, c. 22, this includes an indict-

ment for an assault and battery ; and
upon failure of proof to warrant a

conviction of felony, the defendant

mav be convicted of the misdemean-

or. State V. Bowling, 10 Humph. 52.

8 State V. Fielding, 32 Me. 585.

* See infra, §§ 465-6.

6 See Com. v. Newell, 7 Mass. 245;

Com. V. Roby, 12 Pick. 496; overrul-

ing Com. V. Cooper, 15 Mass. 187

contra, Rogers v. People, 34 Mich
345. See infra, § 261.
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§ 250.] PLEADING AND PRACTICE. [chap. III.

such indictment.^ Thus, on an indictment for rape, one may be

convicted of assault and battery,^ or, on the same charge,. of in-

cest ;
^ or, on an indictment for manslaughter, of assault and

battery.* And in New York it has been determined that on an

indictment for procuring an abortion of a quick child, which by

the Revised Statutes is a felony, the prisoner may be convicted,

though it turn out the child was not quick, and the offence, there-

fore, a mere misdemeanor.^ And we may now generally hold

that it is not duplicity to enclose a misdemeanor in a felony.^

§ 250. In every case, however, the minor offence must be ac-

curately stated. Thus, on an indictment for rape, there

can be no conviction for fornication unless there be an

averment that the prosecutrix was not the defendant's

wife.''

But minor
offence
must be
accurately
stated.

1 Com. V. Drum, 19 Pick. 479.
" Ibid. So in Illinois. Prindeville

V. People, 42 111. 217.

» Com. V. Goodhue, 2 Met. Mass.
193.

* Com. V. Drum, 19 Pick. 479. See
also Com. V. Hope, 22 Pick. 1, 7

Com. V. Griffin, 21 Pick. 523.

5 People V. Jackson, 3 Hill's N. T.
K. 92. See infra, § 261.

« Infra, § 261.

In Pennsylvania: —
Party indicted for Felony or Misde-

meanor may he found guilty of Attempt

to commit the same. —" If on the trial

of any person charged with any felony

or misdemeanor it shall appear to the

jury, upon the evidence, that the de-

fendant did not complete the offence

charged, but was guilty only of an

attempt to commit the same, such

person shall not by reason thereof be

entitled to be acquitted, but the jury

shall be at liberty to return, as their

verdict, that the defendant is not

guilty of the felony or misdemeanor
charged, but is guilty of an attempt

to commit the same; and thereupon

such person shall be liable to be pun-
ished in the same manner as if he
had been convicted upon an indict-
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ment for attempting to commit the par-

ticular felony or misdemeanor charged

in the indictment; and no person so

tried as herein lastly mentioned shall

be liable to be afterward prosecuted

for an attempt to commit the felony

or misdemeanor for which he was so

tried." Kev. Act, 1860, p. 442.

In Virginia the practice is the

same. Code, 1866, chap, ccviii. § 27.

And so in Georgia. Hill v. State, 53

Ga. 125.

What is the general common law

rule on this point in the United States

will be considered under another head.

Infra, § 261. In Massachusetts, "fe-

loniously " is made by statute unneces-

saryin all cases. Stat. 1852, c. 40, § 3.

' Com. V. Murphy, 2 Allen, 163.

In a leading English case, it was
ruled that, in order to convict a pris-

oner of a felony, not a felony prima-

rily charged in the indictment, it is

necessary that the minor felony should

be substantially included in the in-

dictment. Thus, an indictment for

burglary includes an indictment for

house-breaking, and generally also for

larceny, and the prisoner on this may
be found guilty of one or other of

these felonies. But in an indictment



successive
statutory

CHAP. III.] INDICTMENT : DUPLICITY. [§ 251.

§ 251. Where a statute, as has already been observed,^ makes
two or more distinct acts connected with the same trans- Not du-

action indictable, each one of which may be considered couple
'°

as representing a phase in the same offence, it has in

many cases been ruled they may be coupled in one phases-

count.^ Thus, setting up a gaming-table, it has been said, may
be an entire offence ; keeping a gaming-table, and inducing others

to bet upon it, may constitute a distinct offence ; for either

unconnected with the other an indictment will lie.^ Yet when
both are perpetrated by the same person at the same time,

they may be coupled in one count.* An indictment also for

keeping and maintaining, at a place and time named, '.' a cer-

tain building, to wit: a dwelling-house, used as a house of

ill-fame, resorted to for prostitution, lewdness, and for illegal

gaming, and used for the illegal sale and keeping of intoxicating

liquors, the said building, so used as aforesaid, being then and
there a common nuisance," may be sustained.^ And an in-

dictment which charges a prisoner with the offences of falsely

making, forging, and counterfeiting, of causing and procuring

to be falsely made, forged, and counterfeited, and of willingly

aiding and assisting in the said false making, forging, and coun-

terfeiting, is good, though all of these charges are contained in a

single count ; and as the words of the statute have been pursued,

there being a general verdict of guilty, judgment ought not to

be arrested on the ground that the offences are distinct.^ It is

for burglary, and for breaking and en- Barnes v. State, 20 Conn. 232; State

tering a house and stealing, the pris- v. Connor, 30 Ohio St. 405 ; Hos-

oner cannot be found guilty of break- kins y. State, 11 Ga. 92; Murphy u.

ing and entering a, house with intent State, 47 Mo. 274; State v. Myers, 10

to steal. K. v. Reid, 2 Den. C. C. 89; Iowa, 448; State v. Harris, 11 Iowa,

1 Eng; Law & Eq. 599. See Speers 414 ; State v. Bergman, 6 Oregon,

V. Com. 17 Grat. 570. 341; State v. Carr, 6 Oregon, 133;

1 Supra, § 162. Thompson v. State, 30 Tex. 356.

2 Supra, §247; infra, § 742; Whart. See also Com. v. Nichols, 10 Allen,

Crim. Ev. §§ 134, 138; R. v. Bowen, 199.

1 Den. C. C. 21 ; R. v. Oliver, 8 Cox = See State v. Fletcher, 18 Mo. 425.

C. C. 384; Bell C. C. 287; R. v. Yea- ^ Hinkle v. Com. 4 Dana, 518.

don, 9 Cox C. C. 91 ; State v. Nelson, ^ Com. v. Ballou, 124 Mass. 26.

29 Me. 329; Com. v. Hall, 4 Allen, » Supra, § 162 ; Whart. Crim. Law,

305 ; State v. Matthews, 42 Vt. 542
;

8th ed. § 727 ; R. v. North, 6 D. & R.
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252.] PLEADING AND PRACTICK. [chap. III.

admissible, also, to charge that the defendant " administered,

and caused to be administered," poison, &c.i " Obstruct or re-

sist " pi-ocess may be joined, so as to read " obstruct and resist
"

in the indictment.^ And in an indictment on the Massachusetts

Rev. Stats, c. 58, § 2, by which the setting up or promoting of

any of the exhibitions therein mentioned, without license there-

for, is prohibited, it is not duplicity to allege that the defend-

ant " did set up and promote " such an exhibition.^ In such cases

the offences are divisible, and a verdict may be had for either.*

§ 252. In all cases of larceny, and like offences, several ar-

Several ar- ticles may be joined in a count, the proof of either

be'joined
°^ '^^ich will sustain the indictment,^ though where

in larceny. ^ variety of articles are stolen at the same time and

place, and from the same individual, it has been held that the

stealing of such articles at the same time and place is only one

offence, and must be so charged.^ It has even been ruled that

the same count may join the larceny of several distinct articles,

belonging to different owners, where the time and the place of

the taking of each are the same.^ This, however, has been

143 ; U. S. V. Armstrong, 5 Phil. R.
273 ; State v. Hastings, 53 N. H. 452;

State V. Morton, 27 Vt. 310; Com.
V. Grey, 2 Gray, 501 ; State v. Price,

6 Halst. 203; Angel v. Com. 2 Va.

Cas. 231 ; Easnick v. Com. Ibid. 356;

Mackey v. State, 3 Ohio St. 363

Jones V. State, 1 McMull. 236 ; Hos-

kins V. State, 11 Ga. 92; Wingard
V. State, 13 Ga. 396 ; State v. Mc-
CoUum, 44 Mo. 343 ; People v. Tom-
linson, 35 Cal. 503.

1 Ben V. State, 22 Ala. 9.

2 Slicker v. Slate, 8 Eng. (13 Ark.)

397. See also State v. Locklear, 1

Busbee, 205. Supra, § 228.

» Cora. V. Twitcbell, 4 Cush. 74.

« See infra, § 742; Whart. Crim.

Law, 8th ed. § 727 ; Whart. Crim. Ev.

§ 154-

A neglect by supervisors of roads

both to open and repair roads may be

charged in one count of an indictment
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against them. Edge v. Com. 7 Barr,

275.

6 Supra, § 212; infra, § 470; Whart.

Crim. Ev. § 132; State v. Cameron,

40 Vt. 555; Com. v. Williams, 2 Cush.

583 ; Com. v. Eastman, 2 Gray, 76

Cora. ». O'Connell, 12 Allen, 451;

State V. Hennessey, 23 Ohio St. 339

State V. Williams, 10 Humph. 101;

Lorton v. State, 7 Mo. 55 ; State v.

Johnson, 3 Hill S. C. 1.

In Maine it has been ruled that a

count charging a larceny of bank bills,

each of a denomination and value

stated, and of a pocket-book and
knife, "of the goods, chattels, and
money of J. S. K.," &c., contains a
sufficient description of the property,

and is not bad for duplicity. Stevens
V. State, 62 Me. 284.

^ Ibid.; and see, particularly, infra

§470.
' Infra, § 470.
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properly denied ;
^ and when averred to be at distinct times, the

count is double.^

§ 253. Laying several overt acts in a count for high treason is

not duplicity,^ because the charge consists of tha com- And so

passing, &c., and the overt acts are merely evidences overt"acts

of it ; and the same as to conspiracy. A count in an °' intents.

indictment, charging one endeavor or conspiracy to procure

the commission of two offences, is not bad for duplicity, be-

cause the endeavor is the offence charged.* The same rule

exists where assaults and other offences with several intents are

charged.^

§ 254. A man may be indicted for the battery of two or more
persons in the same count,^ or for libel upon two or j^^^ ^^ ^j

more persons, where the publication is one single act ; ^ double bat-

or for selling liquor to two or more pprsons,^ or in sev-

eral forms,^ without rendering the count bad for duplic-

ity. And it is said that burning several houses by one fire can

be joined.!"

Various means used in committing the offence may be stated

without duplicity.!^

bels, or
sales.

1 State V. Thurston, 2 McMull. 382;

Com. V. Andrews, 2 Mass. 409. In-

fra, § 470; Casey v. People, 72 N. Y.

393; and see Whart. Crim. Law, 8th

ed. §§ 931, 948.

2 State V. Newton, 42 Vt. 537.

» Kelyng, 8.

4 K. V. Fuller, 1 B. & P. 181; R. v.

Bykerdike, 1 M. & Rob. 179.

* R. V. Dawson, 1 Eng. Law & Eq.

62; R. V. Cox, R. & R. 362; R. v.

Davis, 1 C. & P. 306 ; R. v. Smith, 4

C. & P. 569; R. V. Gillow, 1 Moody C.

C. 85; R.r. Hill, 2 Moody C. C. 30;

R. V. Bait, 6 C. & P. 329; State v.

Moore, 12 N. H. 42; Com. v. McPike,

3 Cush. 181; Peoples. Curling, 1

Johns. R. 320; State v. Dineen, 10

Minn. 407; Whart. Crim. Law, 8th

ed. § 119; Whart. Crim. Ev. § 135.

8 R. V. Benfield, 2 Burr. 983; R.

V. Giddings, C. & M. 634; Com. v.

O'Brien, 107 Mass. 208; Kenney v.

State, 5 R. I. 385; Fowler v. State,

3 Heisk. 154. See 2 Str. 890; 2 Ld".

Raym. 1572; State v. McClintock, 8

Iowa, 203, contra; and so of a double

shooting or stabbing. Com. v. Mc-
Laughlin, 12 Cush. 615; Shaw v. State,

18 Ala. 547. See Ben v. State, 22 Ala.

9; R. u. Scott, 4 B. & S. 368. In-

fra, §§ 468, 492.

' Infra, § 468 ; R. v. Jenour, 7 Mod.
400 ; 2 Burr. 983. See State v. Wo-
mack, 7 Cold. (Tenn.) 508.

6 State V. Anderson, 3 Rich. 172;

State V. Bielby, 21 Wis. 204. See,

for a cognate case, Walter v. Com. 6

Weekly Notes, 389; Whart. Crim.

Law, 8th ed. § 1515.

» Osgood V. People, 39 N. Y. 449.
1" Woodford i). People, 62 N. Y.

117. Infra, § 469.
" Com. V. Brown, 14 Gray, 419;

State u. McDonald, 37 Mo. 13; Peo-
ple V. Casey, 72 N. Y. 393. See
Whart. Crim. Ev. §§ 134, 138.
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Whether the killing of two persons by one act is one offence

is hereafter discussed.

§ 255. Duplicity, in criminal cases, may be objected to by

Duplicity special demui'rer, perhaps by general demurrer ; or the

cured^by court, in general, upon application, may quash the in-

verdict. dictment ; but the better view is that it cannot be made
the subject of a motion in arrest of judgment, or of a writ of

error ; ^ and it is in any view cured by a verdict of guilty as to

one of the offences, and not guilty as to the other,^ and by a

nolle prosequi as to one member of the count.* But when two
inconsisbent offences, requiring different punishments, are intro-

duced in one count, judgment may be arrested.^

§256.

XIII. REPUGNANCY.

When one material averment in an indictment is con-

tradictory to another the whole is bad.^ Thus, to adopt

one of the old illustrations, if an indictment charge the

defendant with having forged a certain writing, where-

by one person was bound to another, the whole will be

vicious, for it is impossible any one can be bound by a forgery.'^

Where ma-
terial aver-
ments are
repugnant,
indictment
is bad.

An indictment for selling spirituous

liquors without a license charged that

the defendant, at his storehouse and
dwelling-house in Pennsboro, in said

county, did sell, &c.; and it was held,

on motion to quash, tliat it was not

intended to charge two distinct sales

at different places, but rather to de-

scribe the store and dwelling-house as

constituting one building, and one and
the same place; and, therefore, there

were not two distinct offences charged

in the same count. Conley ». State,

5 W. Va. 522. Compare Whart. Crim.

Law, 8th ed. § 1515.

1 Infra, § 468.

2 Nash V. R. 9 Cox C. C. 424; 4

B. & S. 935 ; Com. v. Tuck, 20 Pick.

356; State v. Johnson, 3 Hill S. C. 1;

Simons u.State, 25 Ind. 331; State v.

Brown, 8 Humph. 89; People v. Shot-

well, 27 Cal. 394. Infra, § 777; but

see contra, when there is a confusion

174

of averments, R. v. Cook, 1 R. & R.
176 ; State v. Fowler, 28 N. H. 184;
Com. V. Powell, 8 Bush, 7

; State v.

Howe, 1 Rich. 260, and cases cited

supra, § 243. As to curing by ver-
dict see infra, § 759.

8 R. V. Guthrie, L. R. 1 C. C. 241;
State u. Miller, 24 Conn. 522 ; State
V. Merrill, 44 N. H. 624.

^ State v. Merrill, 44 N. H. 624.
Infra, § 383.

5 Cases cited supra, and State v.

Nelson, 8 N. H. 163; Com. w. Holmes,
119 Mass. 198.

s 2 Hawk. c. 25, s. 62; R. v. Harris,
1 Den. C. C. 461 ; T. & M. 177; Com.
V. Lawless, 101 Mass. 32.

' 3 Mod. 104; 2 Show. 460. See
Mills V. Com. 13 Penn. St. 634.

Repugnancy has been held to exist
where an indictment charged an of-
fence to have been committed in No-
vember, 1801, and in the twenty-fifth
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A relative pronoun, also, referring with equal uncertainty to

two antecedents will make the proceedings bad, in arrest of

judgment. But, as is elsewhere seen, every fact or circumstance
laid in an indictment, which is nob a necessary ingredient in the
offence, may be rejected as surplusage.^

That disjunctive statements are inadmissible has been else-

where seen.2

XIV. TECHNICAL AVERMENTS.

1. " Tkaitoeously, " § 257.

2. "Feloniously did kill," "Malice
afoeethought," "strike," § 260.

3. "Feloniously," —when necessary,
and when it may be discharged a3
Surplusage, § 261.

i. "Ravish," "Carnally knew,"
"Forcibly," "Falsely," § 263.

"Falsely," §264.
"Burglariously," § 265.
" Take and carry away," § 266.

"Violently and against the
Will," § 267.
" Unlawfully," § 269.

"Forcibly and with a Strong
Hand," § 270.

§ 257. In indictments for treason, the offence must be laid to

have been committed traitorously ; but if the treason j^ treason

itself be laid to have been so committed, whether it "'™'or-
ously "

consist in levying war against the supreme authority must be

or otherwise, it is not necessary to allege every overt

act to have been traitorously committed.^,

§ 258. In an indictment for murder, it must be alleged that

year of American Independence (State

V. Hendricks, Con. R. 369), and where

the crime was laid to have been com-

mitted A. D. 1830. Serpentine v.

State, 1 How. Miss. R. 260.

1 Supra, §§ 158, 253-4; Whart.
Crim. Ev. §§ 138 et seq. ; R. v. Crad-

dock, 2 Den. C. C. 31 ; T. & M. 361

1 Chitty on Pleading, 334, 335 ; State

V. Cassety, 1 Richards. 91.

Where there was a general ver-

dict of guilty on an indictment for

procuring a miscarriage, in which

one count averred quickness and the

other merely pregnancy, and one

count averred the abortion of the

mother and the other of the child,

the Supreme Court refused to reverse

on the ground of repugnancy. Mills

V. Com. 13 Penn. St. 634.

An indictment charging an assault

with three weapons —a pair of tongs,

a hammer, and an axe-handle —is

not void for repugnancy. State v.

McDonald, 67 Mo. 13.

2 Supra, §§ 161, 228.

Where one count charges the of-

fence to have been committed in one

county and another count charges it

in another, the general rule is, that

the counts are repugnant, and the in-

dictment will be quashed on motion,

or the prosecutor be compelled to elect

which he will proceed on. State o.

Johnson, 5 Jones (N. C), 221.

2 Cranbourn's case, 4 St. Tr. 701;

Salk. 633 ; East P. C. 116.
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usually
essential to
wound.

the offence was committed of the defendant's malice aforethought,

"M li
words which cannot be supplied by the aid of any

afore- other : and if any of these terms be omitted, or if the
thought" •'

. . , .

essential to defendant be merely charged with killing and slaying

the deceased, the offence will amount to no more than

manslaughter.^

§ 259. Where the death arises from any wounding, beating,

Struck" or bruising, it has been said that the word struck is

essential, and that the wound or bruise must be alleged

to have been mortal.^

The word feloniously was at common law essential

to all indictments for felony, whether at common law
or statutory,^ although the reason for the term being

purely arbitrary,* it is no longer necessary unless pre-

scribed by statute, or unless describing a common law felony.^

But in all common law felonies it is essential. Thus, in an in-

dictment for murder, it is at common law requisite to state as a

conclusion from the facts previously averred that the said de-

fendant, him, the said C D., in manner and form aforesaid,

feloniously did kill and murder.^

§ 260.

"Feloni-
ouslj' " e

sential to

felony.

1 1 Hale, 450, 466; East P. C. 345;

Whart. Crim. Law, 8th ed. §§ 517 et

seq. A killing by misadventure, or

chance medley, is described to have

been done " casually and by misfor-

tune, and against the will of the de-

fendant." See State v. Rabon, 4 Rich.

260.

2 See Whart. Crim. Law, 8th ed.

§§ 518 et seq.; 2 Hale, 184; 2 Inst.

319; 2 Hawk. c. 23, s. 82; Cro. J.

635; 5 Co. 122; Lad's case, Leach,

112.

8 R. V. Gray, L. & C. 365 ; Hears

V. Com. 2 Grant, 385; State v. Mur-
dock, 9 Mo. 730; State i;. Gilbert, 24

Mo. 380; Bowler v. State, 41 Miss.

570; Edwards v. State, 25 Ark. 444.

It has, however, been held that when
a statute creating a felony does not

use the term " feloniously," the latter

term may be omitted in the indict-

ment. People V. Olivera, 7 Cal. 403
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Jane v. Com. 3 Mete. (Ky.) 18. The
word "feloniously " may be some-
times dispensed with by statute, either

expressly or by implication. Peek v.

State, 2 Humph. 78; Butler v. State,

22 Ala. 43.

* The term was originally intro-

duced in order to exclude the offend-

er from his clergy ; R. v. Clerk, Salk.

377; and is not essential to an in-

dictment for manslaughter. See, as

to gradual disappearance of distinc-

tion, Whart. Crim. Law, 8th ed. §
22.

5 See Steph. Cr. Law, §§ 56, 57 et

seq. ; State v. Felch, Sup. Ct. N. H.
1876.

° Whart. Crim. Law, 8th ed. §§
518 et seq.; 1 Hale, 450, 466; 4 Bl.

307; Yel. 205; Cain v. State, 18 Tex.
387.

It has been held that " felonious-

ly " is not essential to an assault and
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§ 261. If an act be charged to have been done with a felonious

intent to commit a crime, and it appears upon the face Word

of the indictment that the crime, though perpetrated, ously
"'"

would not have amounted to a felony, the word feloni-
"^l^tedat'

ous, being repugnant to the legal import of the offence surplusage.

charged, may be rejected as surplusage.-"^

Where, however, the indictment on its face is for a complete

felony, it has been doubted whether a conviction can be had for

the constituent misdemeanor. In England, the rule at common
law was that such a conviction could not be had, the' reason be-

ing, that if a misdemeanor be tried under an indictment for a

felony, the defendant loses his right to a special jury and a
copy of the bill of indictment.^ In this country, though the

reason fails, the principle that under an indictment for a

felony there can, at common law, be no conviction for a mis-

demeanor, has been followed in Massachusetts,^ in Indiana,*

in Tennessee,** in North Carolina,^ and in Maryland.'^ In New

battery with intent to kill ; Stout v.

Com. 11 S. & R. 177 ; State v. Scott,

24 Vt. 27 ; though elsewhere the omis-

sion was held fatal. Mears v. Com. 2

Grant, 385; Scudder v. State, 62 Ind.

13; Curtis v. People, 1 Breese, 199;

and see Whart. Crim. Law, 8th ed.

§644.
In all cases of mayhem, the words

feloniously and did maim are requi-

site; 1 Inst. 118; 2 Hawk. c. 23, ss. 15,

16, &c. ; 2 Hawk. c. 25, s. 55; Com.
V. Reed, 3 Am. L. Journ. 140; Canada
V. Com. 22 Grat. 899 ; State v. Brown,

60 Mo. 141; Whart. Crim. Law, 8th

ed. § 586 ; though it is said in IMassa-

chusetts that the offence is not a fel-

ony (Com. V. Newell, 7 Mass. 244),

and iu Georgia, to be only so in case

of castration. Adams v. Barrett, 5

Geo. 404.

1 Whart. Crim. Ev. § 148; 2 East

P. C. 1028; Cald. 397; Hackett v.

Com. 15 Penn. St. 95; Com. v. Ga-

ble, 7 S. & R. 423; People v. Jackson,

3 Hill (N. Y.), 92; People D.White,

22 Wend. 175; Lohman v. People, 1

12

Comst. 379 ; Hess v. State, 5 Ohio, 1.

But see Starkie's C. P. 169, n. r.
;

Black V. State, 2 Md. 376. See su-

pra, § 249.

2 R. V. Woodhall, 12 Cox C. C.

240 ; R. V. Cross, 1 Ld. Raym. 711 ; 3

Salk. 193; 2 Hawk. c. 47, s.'« 6; 1

Chitty C. L. 251, 639 ; R. v. Walker,
6 C. & P. 657; R. V. Gisson, 2 C. &
K. 781; R. V. Reid, 2 Den. C. C. 88;
2 Eng. Law & Eq. 473. See supra,

§§ 246-7. Now, however, the statute

of 1 Vict. c. 85, s. 11 (Lord Denman's
Act), enables conviction to be had
for a constituent misdemeanor.

* Com. V. Newell, 7 Mass. 245.

This has been corrected by statute.

Com. V. Drum, 19 Pick. 479; Com.
V. Scannel, 11 Cush. 547. See supra,

§249.
* State V. Kennedy, 7 Blackf. 233

Wright V. State, 5 Ind. 527.

6 State V. Valentine, 6 Yerg. 533.

6 State V. Durham, 72 N. C. 447.

See State v. Upchurch, 9 Ired. 455.

' Black V. State, 2 Md. 376; aff. in

Barber v. State, 1879; though see
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York,i Pennsylvania,^ Vermont,^ New Jersey,* Ohio,^ South

Carolina,^ Michigan,'^ and Arkansas,^ it has been held that the

English reason ceasing, the rule itself ceases. In most States

this latter position is now established by statute, if not by com-
mon law.^

§ 262. Attempts, by the statutes of England and most of the

In such United States, are made substantive offences, even

v?ctio'^Q°' where they do not exist as such at common law. And

had of V ^y *^® ^^™® statutes, the jury in most instances —
tempt. even in indictments for felony —may convict of the

attempt.^"

§ 263. In indictments of rape, the words feloniously ravished

"Ravish" are essential, and the word rapuit is not supplied by

cibiy ' are the words camaliter cognovit ; ^^ and it seems that the

Burk V. State, 2 Har. & J. 426 ; State

«. Sutton, 4 Gill, 494. Supra, §
247.

1 People V. White, 22 Wend. 175;

People V. Jackson, 3 Hill (N. Y.), 92;

Lohman u. People, 1 Comst. 379. See

supra, § 249.

2 Hunter v. Com. 79 Penn. St. 503.

See Com. u. Gable, 7 S. & R. 433;

and Whart. Crim. Law, 8th ed. §
542.

8 State V. Coy, 2 Aiken, 181; State

w. Wheeler, 3 Vt. 344; State v. Scott,

54 Vt. 129.

* State^w. Johnson, 1 Vroom, 185.

* State V. Hess, 5 Ohio, 1 ; Stewart

,t>. State, 5 Ohio, 242.

^ State u, GafEney, Rice, 431;

State u. Wimberly, 3 McCord, 190.

' Rogers v. People, 34 Mich. 345.

8 Cameron u. State, 8 Eng. (13

Ark.) 712.

8 Supra, § 158; Whart. Crim. Ev.

§ 148; Com. v. Squires, 1 Met. 258;

Com. V. Scannel, 11 Cush. (Mass.)

547. So in Minnesota. State u. Crum-

mey, 17 Minn. 72. In North Carolina.

State V. Purdie, 67 N. C. 26, 326.

See State v. Upchurch, 9 Ired. 455.

In Iowa. State v. McNally, 32 Iowa,
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580. And in Texas. Jorasco v. State,

6 Tex. Ap. 238.

10 Whart. Crim. Law, 8th ed. § 173;

and see infra, §§ 742 et seq., as to

verdict.

An indictment for arson charged
that the defendants " feloniously, wil-

fully, and unlawfully," set fire to,

burned, and consumed a certain build-

ing used as a brewery for the manu-
facture of beer. It was held that the

indictment was defective in not al-

leging that the burning was malicious.

Kellenbeck v. State, 10 Md. 431.

Supra, § 235.

Where a statute makes criminal the

doing of the act " wilfully and mali-

ciously," it is not sufficient for the in-

dictment to charge that it was done
"feloniously and unlawfully," or felo-

niously, unlawfully, and wilfully ; these
latter terms not being synonymous,
equivalent, of the same legal import,
or substantially the same as '

' wilfully

and maliciously." State v. Gove, 34
N. H. 510; though see supra, § 235;
Whart. Crim. Law, 8th ed. § 586.

11 Gougleman v. People, 3 Parker
C. R. (N. Y.) 15; 1 Hale, 628; 2 Hale,

184; 1 Inst. 190; 2 Inst. 180.
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latter words are also essential in indictments, ^ though essential

the contrary has been ruled in the case of an appeal.^

The usual course in an indictment for rape is to aver that it

was committed forcibly, and against the will of the female,

and therefore it would not be safe to omit the averment,^

though in Pennsylvania the omission was held not to be fatal,

in a case where ravish and carnally know were introduced.* In

an indictment for an unnatural crime, the descriptive words of

the statute taking ^ away clergy, must be used ; and it is not

sufficient to say opntra naturae ordinem rem habuit veneream et

carnaliter cognovit.^

§ 264. In an indictment for perjury, it is necessary "Falsely"

to charge that the defendant wilfully and corruptly perjury.

swore falsely.^

§ 265. In burglary the essential words are " feloniously and
burglariously broke and entered the dwelling-house, in „g ,

the night-time:" and the felony intended to be com- ousiy"to
. burglary.

mitted, or actually perpetrated, must also be stated in

technical terms. ^ But " burglariously " is not necessary in stat-

utory house-breaking.^

S 266. In larceny, the words feloniously took and "Take
"

_

•' *' and carry
carried away the goods,^'' or took and led away the cat- away " es-

, , . , sential to
tie, are essential. larceny.

§ 267. In an indictment for robbery from the per- "Violent-

son, the words feloniously, violently ,1^ and against the against the

1 1 Hale, 632; 3 Inst. 60; Co. Lit. » 1 Hale, 549; Portwood v. State,

137; 2 Inst. 180. 29 Tex. 47. See Lyon v. People, 68

2 11 H. 4, 13; 2 Hawk. c. 23, s. 79; HI. 271; and see Whart. Crim. Law,
Staun. 81. 8tli ed. § 814.

8 State V. Jim, 1 Dev. 142; Whart. » Tally v. Com. 4 Met. 357.

Crim. Law, 8tli ed. § 573. " 1 Hale, 504; 2 Hale, 184 ; R. v.

* Harman v. Com. 12 Serg. & R. Middleton, L. R. 2 C. C. 41 ; Com. v.

69 ; and see Com. v. Fogerty, 8 Gray, Adams, 7 Gray, 43 ; Whart. Crim.

489; and see, for fuller discussion, Law, 8th ed. § 914. In Green u. Com.
Whart. Crim. Law, 8th ed. § 573. Ill Mass. 417,it was held that " steal"

6 5 Eliz. c. 17, 3, 4; W. & M. c. 9, might be a substitute; though this

s. 2; Fost. 424; Co. Ent. 351 ; 3 Inst, ruling may be questioned.

59 ; 1 Hawk. c. 4, s. 2. " 1 Hale, 534 ; Fost. 128; 3 Inst.

» East P. C. 480 ; 3 Inst. 59. 68. But see Smith's case, East's P.
' See fully Whart. Crim. Law, 8th C. 783, in which it was holden that

ed. § 1286. violenter is not an essential term of
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^ntiai^to
"^^^^^ ^^'^ essential

; and it is usual, though it is said to

robbery. be unnecessary, to allege a putting in fear.^

"Pirat- § 268. Piracy must be alleged to have been done
piracy. feloniously and piratically .^

'Unlaw- s 269. The phrase "unlawful" is in no case essen-

other ag- tial, unless it be a part of the description of the of-

terms, not fence as defined by some statute ; for if the fact, as
essen la

. gt^ted, be illegal, it would be superfluous to allege it to

be unlawful ; if the facts stated be legal, the word unlawful can-

not render it indictable.^ The same observation is applicable to

the terms "wrongfully," "unjustly," "wickedly," "wilfully,"

"corruptly," to " the evil example," "falsely," "maliciously,"

and such like.* Thus, though it is usual to allege that the party

falsely forged and counterfeited, it is enough to allege that he

forged, because the word implies a false making. In indictment

for libels, it is sufficient either to use the word falsely or mali-

ciously,® or an equivalent epithet. But when either of these

terms is part of the essential definition of the offence, it cannot

be dropped.^

§ 270. In forcible entry, at common law, the defendants must

up,
J

be charged with having used such a degree of force as

Wy" and amounts to a breach of the peace.'' The words, "with
strong strong hand," are indispensable. But it is sufficient in

tial to for- such an indictment to aver, that the defendants unlaw-
cibie entry. f^Hj ^nd with a Strong hand entered the prosecutor's

mills, &c., and expelled him from the possession thereof.^

§ 271. The practice still exists of introducing, in indictments

" Viet ^^^ forcible injuries, the technical words, vi et armis
armis" not but by the stat. 37 H. 8, c. 8, it is enacted that " in-

quisitions or indictments lacking the words vi et armis,

art. See Whart. Grim. Law, 8th ed. 58 Ind. 514 ; Williams v. State, 3

§ 857. Heisk. 376.

1 Whart. Crim. Law, 8th ed. § * See Whart. Grim. Law, 8th ed.

857. §§ 517, 839.

2 1 Hawk. c. 37, ss. 6, 10. ^ Sty. 392; 2 Wms. Saund. 242;
8 U. S. V. Driscoll, 1 Low. 305; Starkie G. P. 86.

State V. Williams, 3 Foster (N. H.), « Com. v. Turner, 8 Bush, 1.

321 ; State v. Vt. R. R. 27 Vt. 103; ^ R. v. Wilson et al. 8 T. R. 357; 6

State V. Bray, 1 Mo. 126 ; Gapps v. Mod. 178; Whart. Grim. Law, 8th

State, 4 Iowa, 502; Stazey v. State, ed. § 1107.

8 Ibid.
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viz., laculis, cuUelUs, arcuius, et sagittis, or any such like words,
shall be taken, deemed, and adjudged, to all intents and pur-

poses, to be good and effectual in law, as the same inquisitions

and indictments having the same words vrere theretofore taken,
deemed, and adjudged to be." These words are therefore super-
fluous, even where the crime is of a forcible nature, and were
unnecessary at common law, where the injury was not forcible.^

And in case of murder, the force at common law is implied from
the very nature of the offence.^ The stat. 37 H. 8, c. 8, is in

force in Pennsylvania,^ in New Hampshire,* in Vermont,^ in

Massachusetts,^ in North Carolina,'^ in Tennessee,^ in Indiana,*

and in Louisiana,^" and in these States, as well as generally in this

country, the term may be properly omitted."

§ 272. "Knowingly" is one of the expletives which, when
fraud is charged, it maybe useful to insert. For al- "Know-
though it may be discharged as surplusage if unnec- ^"wa^s
essary, it may be sometimes employed to help out an prudent,

otherwise defective allegation of guilty knowledge. ^^

XV. CLERICAL ERRORS.

§ 273. Verbal or grammatical inaccuracies, which do not affect

the sense, are not fat'al.^^ Mere misspelling will not be ,, , ,

. . .
e S> Verbal in-

latal, as in writing '^
fifty -too " for "fifty-two," i* and accuracies

" assalt " for " assault." 1^ The omission of a letter in ing sense

the prisoner's name, in the title of a bill found by a ''*" *^'*'"

1 2 Lev. 221 ; Cro. Jac. 473 ; 3 P. 8 Tipton v. State, 2 Yerg. 542; Tay-
Wms. 497 ; Skinner, 426; 2 Hawk. c. lor v. State, 6 Humph. 285.

25, s. 90. » State v. Elliot, 7 Blackf. 280.

2 2 Hale, 187 ; 1 Hawk, c. 25, s. 3 ;
i" Territory v. M'Farlane, 1 Martin,

1 Hale, 534; 3 Inst. 68; Pulton, 131 b. 224. See State v. Thornton, 2 Rice's
s Roberts's Dig. 34; Cora. v. Mar- Dig. 109.

tin, 2 Barr, 244, in which case the " See also State v. Temple, 3 Fairf.

omission of the " vi et armis" was 214.

held immaterial. i^ 1 Starkie C. P. 390.

* State V. Kean, 10 N. H. 347. is R. u. Stokes, 1 Den. C. C. 307
;

6 State V. Munger, 15 Vt. 290; 2 Com. v. Burke, 15 Gray, 408; Shay
Tyler, 166. v. People, 22 N. Y. 317; Phelps v.

6 Com. V. Scannel, 11 Cush. 547. People, 72 N. Y. 334, 372; Com. v.

' State V. Duncan, 6 Ired. 236. Moyer, 7 Barr, 439; Com. v. Ailstock,

1* State V. Hedge, 6 Ind. 333. " state v. Crane, 4 Wis. 400.
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grand jury, is not a good ground for a motion in arrest of judg-

ment, as the prisoner had pleaded to it, and had been convicted

upon it, especially where the name is properly stated in the body

of the bill of indictment itself ; ^ and so where " mark," in an

'indictment for putting a false mark on sheep, was written

" make." ^ But in an indictment for murder, where the letter a

was omitted in the word breast, in describing the place of the

wound, judgment, in an old case, was arrested.^ In a subsequent

case, however, in the same court, it was held that false spelling,

which does not alter the meaning of the words misspelt, is no

ground for arresting judgment.* And this is sound law.^

3 Grat. 650 ; Lazier v. Com. 10 Grat.

708; State v. Gilmore, 9 W. Va. 641

States. Hedge, 6 Ind. 330; State v.

Eaymond, 20 Iowa, 582 ; State v.

Haney, 2 Dev. & Bat. 400 ; Grant v.

State, 55 N. C. 201 ; State v. Davis,

80 N. C. 384; State v. Shepherd, 8

Ired. 195 ; State v. Smith, 63 N. C.

234 ; Williams v. State, 3 Heisk. 376
;

State V. Coleman, 8 S.C. 237; Forten-

berry v. State, 55 Miss. 403 ; Ward v.

State, 50 Ala. 120; State v. Edwards,
19 Mo. 674 ; Snow v. State, 6 Tex. Ap.
274; and see particularly, as a spec-

imen of how much carelessness can be

passed by when the sense is preserved,

Hackett v. Com. 15 Penn. St. 95. See

supra, §§ 167 et seq. ; infra, § 760;

Whart. Crim. Ev. §§114 et seq. As to

curing by verdict see infra, § 759.

Thus, in an indictment for selling

spirituous liquors by the small meas-

ure, without license, the omission of

the auxiliary verb " did," which should

have been joined with the words " sell

and dispose of," has been held im-

material. State V. Whitney, 15 Vt.

298 ; State v. Edwards, 19 Mo. 674.

In an indictment, however, which
charged that the defendant " feloni-

ously utter and publish, dispose and
pass," &c., &c., omitting the word
" did " before utter, &c., the court

arrested the judgment on the ground
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of uncertainty, no charge being made

that the prisoner did the act. State

V. Haider, 2 McCord, 377. See State

V. Hutchinson, 26 Tex. Ill ; State v.

Daugherty, 30 Tex. 360; State v.

Earp. 41 Tex. 487; Koontz v. State,

41 Tex. 570.
1 State V. Dustoe, 1 Bay, 377. In-

fra, §§ 760 et seq.

^ State V. Davis, 1 Ired. 125.

8 State V. Carter, Conf. Rep. 210

S. C, 2 Hay. 140, Taylor, J., dissent.

* State V. Molier, 1 Dev. 263. See

State V. Caspary, 11 Kichs. 356; State

V. Wimberly, 3 McCord, 190 ; State

V. Earn, 16 La. An. 183.
s See State v. Karn, 16 La. An. 183.

In a bill of indictment with three

counts, if in the third count it is

omitted to be stated that the grand
jury, " on their oath," present (the

first two counts being regular in that

respect), the obj.ection is obviated by
the fact, that the record states that

the grand jury was sworn in open
court. Huffman v. Com. 6 Randolph,
685.

The substitution of " an " for " the,"

in an indictment for perjury, was held
immaterial; People v. Warner, 5 Wend.
271 ; and the substitution of" on" for
" of," in the expression, " notes on
the Bank U. S.," will be disregarded.

M'Laughlin ii. Com. 4 Rawle, 464.



CHAP. III.] INDICTMENT : CLERICAL ERRORS. [§ 275.

§ 274. Words written at length are not only more certain, but

less liable to alteration, than figures ; and, therefore, ^^ ,

, , . , . Numbers
when the year and day of the month are inserted in may be

any part of an indictment, they are more properly in- abbrevia-

serted in words written at length than in Arabic char-
^^°^^'

acters, but a contrary practice will not vitiate an indictment.^

The terms anno domini, in an information or bill of indictment,

are equivalent to the year of our Lord. Either is good, and so

is the want of either.^ But some signs (" A. D.," or " in the

year ") must appear to show what the figures mean.^ Hence it

is not fatal that the date, instead of being written in full, is ab-

breviated, as A. D. 1830, if the figures are plainly legible.* And
where a bill was found on the 2d of January, 1839, and the in-

dorsement of the plea of not guilty was dated as of the 2d of

January, 1838, this was held to be a mere clerical error, and

amendable.^ But when a written instrument in figures is copied,

the figures are to be given.®

§ 275. Where an indictment commenced, "the grand jurors

within and the body of the county," &c., it was held, omission

that the omission oiE the word " f or " was not fatal.'^ words"^ay

And so of the omission of the word " present," in the ^^^
commencement.^

1 Snpra, §§ 124, 125; State w. Eeed, « Com. v. Chauncej-, 2 Ash. 90.

35 Me. 489 ; Lazier v. Com. 10 Grat- " First of March," instead of " first

tan, 708 ; Kelly v. State, 3 Sm. & day of March," is not fatal. Simmons

Marsh. 518; State v. Kaiford, 7 Por- v. Com. 1 Eawle, 142.

ter, 101 ; State v. Seamons, 1 Greene " See supra, § 167.

(Iowa), 418 ; Winfield v. State, 3 ' State r. Brady, 14 Vt. 353.

Greene (Iowa), 339; though see Ber- 8 state v. Freeman, 21 Mo. (6 Ben-

rian v. State, 2 Zabr. 9; State v. nett) 481.

Voshal, 4 Ind. 589. It is not fatal to omit the word
2 State V. Gilbert, 13 Vt. 647; " so," in the passage, " and so the ju-

Hall V. State, 3 Kelly, 18; but see rors, &c., do present;" State v.

Whitesides v. People, Breese's R. 4; Moses, 2 Dev. 452; nor the word

and see fully supra, §§ 124, 125. " did," before " assault," in an indict-

8 Com.u. Doran, 14 Gray, 87; Com. ment for an assault. State v. Ed-

V. McLoon, 5 Gray, 91; Engleman v. wards, 19 Mo. 674. Supra, § 273.

State, 2 Ind. 91; though contra, Raw- It is not a fatal objection to an in-

son u. State, 19 Conn. 292. dictment that the name of a grand
*• State V. Hodgeden, 3 Vt. 481; juror in the caption does not corre-

Bouvier's Law Dictionary, " Figures." spond with his name in the panel, nor

And see supra, §§ 124, 125. See En- that the indictment is stated as found

gleman v. State, 2 Ind. 91. upon the oaths, instead of the oath, of
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§ 276. Mere signs, however, cannot be substituted for words.

Signs can- Thus in Vermont under the statute requiring indict-

stitu'ted for
^ents to be in English, it was held bad on demurrer

words. for an indictment to use the mathematical signs, (° ') in

place of "degrees " and " minutes." ^ And where the substitu-

tion is purely arbitrary this holds good at common law.^

§ 277. Erasures and interlineations do not, on a motion in

Erasures arrest of judgment, vitiate an indictment otherwise
and inter- legible,^ and interlineations may be read so as to make
lineations o ' J

sense without regard to the caret,'^ though the caret will

ordinarily be regarded as decisive of the point of intro-

duction.^ Even a pencil interlineation has been sustained.^ But
defects of this kind, though not fatal in motions in arrest, may
sustain a motion to quash.^

§ 278. That an indictment has been defaced, or even torn into

Tearing or separate parts, does not affect its validity, if the record

not^neces- ^^ preserved in a legible state,^ and the question of

LosHndr^ legibility is for the court.^ But a lost indictment can-

ment. not, at common law, be prosecuted on parol proof of its

contents, or by a copy.^°

are not
fatal.

the inquest. State v. Dayton, 3 Zabr.

49. Supra, § 92.

1 State V. Jericho, 40 Vt. 121;

though see State v. Gilbert, 13 Vt.

647.

2 A clerk of the court placed on the

margin, by several counts, the num-
bers one, two, and so on, and, by mis-

take or otherwise, began to number at

the second count, and the same error

was continued through the whole num-
ber of counts; and the jury returned

a verdict of guilty on the seventh or

eighth count, " as marked." It was
held, that it was error for the court to

render sentence on the seventh and

eighth counts of the indictment as

found. Woodford v. State, 1 Ohio

State K. 427.

* Com. V. Fagan, 15 Gray, 194;

French v. State, 12 Ind. 670. The
question of erasure or interlineation is

for the court. Ibid.; Com. w. Davis,

184

11 Gray, 4; Com. v. Eiggs, 14 Gray,

376.

* State 1^. Daniels, 44 N. H. 383.

But see R. v. Davis, 7 C. & P. 319.
6 R. V. Davis, 7 C. & P. 319.

« May V. State, 14 Ohio, 461. Infra,

§ 278 a.

' Com. V. Desmarteau, 16 Gray, 16.

8 Com. V. Roland, 97 Mass. 598.
° Com. V. Davis, 11 Gray, 4; Com.

V. Riggs, 14 Gray, 376.

" In Bradford v. State, 54 Ala.

230, it was held that where an indict-

ment was lost afler plea, it could be
supplied by a copy. In Gannaway v.

State, 22 Ala. 777, this was denied
in a case where the indictment was
lost before arraignment. In Mount
V. State, 14 Oh. 295, it was held that
a loss after conviction could be so sup-
plied. In Bradshaww. Com. 16 Grat.
507, where an indictment was lost af-
ter plea, it was held that it could not



CHAP. III. j INDICTMENT : CONCLUSION. [§ 279.

§ 278 a. It is seen in another work ^ that a pencil writing may-

be a valid document, even under the statute of frauds. Pendi

Objectionable as this mode of writing may be, and ^"y be

strong as may be the reason for quashing an indict- sufficient.

ment written in pencil in such a way as to be uncertain, it can-
not be said that after the jury has passed on the indictment, the
fact that it is in whole or in part in pencil is ground for a motion
in arrest. " Pencil " writing, in fact, it may be difficult to dis-

tinguish from " ink " writing. Some pencils write with what is

virtually condensed ink. Some ink may be as pale and evanes-
cent as the lead commonly used in pencils.^

XVI. CONCLUSIONOF INDICTMENTS.

§ 279. The constitutions of most of the States contain a pro-

vision that all indictments shall conclude against their „ , .o Conclusion
peace and dignity respectively, and when so the conclu- ™"st con-

sion must be thus given in the indictment.^ Thus in Constitu-

Pennsylvania, it is provided that all prosecutions shall
'""^'

be carried on in the name and by the authority of the Com-
monwealth of Pennsylvania, and conclude, " against the peace
and dignity of the same," * and the proper conclusion of an in-

dictment in Pennsylvania, said the Supreme Court, is " against

the peace and dignity of the Commonwealth of Pennsylvania." '°

In New Hampshire, the Constitution requires all indictments to

terminate " against the peace and dignity of the State ;
" and it

has been held, that it is sufficiently complied with by an indict-

ment concluding " against the peace and dignity of our said

State." ^ In South Carolina, an indictment stating an offence

against the State, and concluding with the words, " against the

peace and dignity of the same," is good within the terms of the

Constitution of 1790.'' Where an indictment commenced " South

be supplied. And so generally. Com. 4, 5, &o. ; and see Lemons u. State,

V. Keger, 1 Duvall, 240. See State v. 4 W. Va. 755 ; Rice v. State, 3 Heisk.

Harrison, 10 Yerg. 542. As to statu- 215; Holden u. State, 1 Tex. Ap.

tory provisions see State v. Elliott, 225. But informations are not bound
14 Tex. 423. by the limitation. Nichols v. State,

1 Whart. on Ev. § 666. 35 Wis. 308.

2 See R. V. Warshaner, 1 Mood. C. * Constit. art. v. § 11.

C. 466; 7 C. & P. 429; May v. State, ^ Com. v. Rogers, 5 S. & R. 463.

supra. « State v. Kean, 10 N. H. 347.

' See, for forms, Whart. Prec. 3, ' State v. Washington, 1 Bay, 120.
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§ 279.] PLEADING AND PRACTICE, [CHAP. III.

Carolina," and not the " State of South Carolina," and concluded

" against the peace and dignity of the said State," and not against

the peace and dignity of the same, the court held the termina-

tion good.i In the same State an indictment was held good,

though it concluded " against the peace and dignity of this

State," instead of concluding " against the peace and dignity of

the same State." ^ But the conclusion must be against the peace

and dignity of the State.^ Whenever required by constitution

or statute, the omission of the conclusion " against the peace,"

&c., will be held fatal.* By the Constitution of Arkansas, in-

dictments must conclude " against the peace and dignity of

the State of Arkansas," ^ but the interpolation of the words,
" people of the," will not vitiate. " The form adopted by the

Constitution," it was said, " is merely declaratory, and in afBrm-

ance of an old principle, not the creation of a new one." ® In

Mississippi, an indictment commencing with the words, " The
State of Mississippi," and concluding, " against the peace and
dignity of the same," is sufficient.' In Illinois, an indictment

concluding " against the peace and dignity of the people of the

State of Illinois," is good.^ An indictment in Kentucky, which

states in the commencement correctly the name of the Common-
wealth, by the authority of which it proceeds, may conclude

against the peace and dignity of the Commonwealth, without

stating the name, nor is it necessary even to aver " the authority,"

of the Commonwealth.^ The Constitution of Iowa requires pro-

ceedings to be conducted in the name of the " State of Iowa; "

and under it, it is held that an indictment in the name of the
" State of Iowa " is good.i"

1 State V. Anthony, 1 McCord, 285. And if there be several counts in an
^ State V. Yancey, 1 Con. K. 237. indictment, each one must so con-
^ State V. Strickland, 10 S. C. 19. elude, or the court will quash the
* Com. V. Carney, 4 Grat. 546 count in which the proper conclusion

Thompson v. Com. 20 Grat. 724 is omitted. State v. Cadle, ] 9 Ark.
Lemons v. State, 4 W. Va. 755; State 613.

V. Allen, 8 W. Va. 680 ; State v. '' State v. Johnson, 1 Walk. 392.

McCoy, 29 La. An. 593; State v. * Zarresseller u. People, 17 111. 101.

Lopez, 19 Mo. 254; State v. Keaky, ' Com. v. Young, 7 B. Mon. 1; Al-
1 Mo. Ap. 3 ; State v. Durst, 7 Tex. len v. Com. 2 Bibb, 210.

74. " Harriman v. State, 2 Greene
6 Buzzard v. State, 20 Ark. 106. (Iowa), 270.

" Anderson v. State, 5 Pike, 445.
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CHAP, III.] INDICTMENT : CONCLUSION. [§ 281.

§ 280. Where a statute creates an offence, or declares a com-

mon law offence, when committed under particular cir- Where

cumstances, not necessarily in the original offence, pun- ates"or"^'

ishable in a different manner from what it would have "cogence
been without such circumstances : or, where the statute conclusion

should be
changes the nature of the common law offence to one of seatutory.

a higher degree, as where what was originally a misdemeanor is

made a felony, the indictment should conform to the statute cre-

ating or changing the nature of the offence, and should conclude

against the form of the statute.^ Under a statute revising and
absorbing the common law, the conclusion must be statutory .^

§ 281. It is otherwise where the statute is only declaratory of

what was a previous offence at common law, without ^'
^ .

otherwise
adding to or altering the punishment.^ And where a when stat-

statute only inflicts a punishment on that which was not mod-

an offence before, judgment may be given for the pun- ' ^° ^'"^®'

ishment prescribed therein, though the indictment does not con-

clude contra formam statuti, &c.* This is clearly the case when
the statute only mitigates the common law punishment.^

1 1 Hale, 172, 189, 192; Dougl. 441;

1 Salk. 370; 13 'East, 258; 5 Mod.
307; 2 Ld. Raym. 1104; 1 Saund.

135 a, n. 3, 4 ; 2 Hawk. c. 23, s. 99;

c. 25, s. 116; Bac. Ab. Indictment, H.
4; Burn, J., Indict, ix. ; Cro. C. C.

39; 1 Chitty on Pleading, 358; 2

Hale, 189; Browne's case, 3 Greenl.

177; State v. Soule, 20 Me. 19; Com.
V. Springfield, 7 Mass. 9; Com. v.

Stockbridge, 11 Mass. 279; Com. v.

Northampton, 2 Mass. 116; Com. v.

Cooley, 10 Pick. 37; Com. v. Searle,

6 Binn. 332; Chapman v. Com. 5

Whart. 427; State v. Gray, 14 Rich.

S. C. 174; Beasley v. State, 18 Ala.

535. As to relations of statutes to

common law see supra, § 232.

2 Com. V. Cooley, ut supra; Com.

V. Dennis, 105 Mass. 162.

8 1 Deac. Crim. Law, 661; People

V. Enoch, 13 Wendell, 175, per Wal-

worth, Chanc; Warner v. Com. 1

Barr, 154; State v. Evans, 7 Gill &

J. 290; State v. Jim, 3 Murph. 3. See

Whart. Crim. Law, 8th ed. §§ 25-6.

* State V. Burt, 25 Vt. 373; Com.
V. Searle, 2 Binn. 332; Russel v. Com.
7 S. & R. 489; White v. Com. 6 Binn.

179; Chiles v. Com. 2 Va. Cas. 260;

State V. Ratts, 63 N. C. 503; State v.

Stedman, 7 Port. 495; 2 Hale, 190;

1 Saund. 135 a, n. 3, 6 ; 2 Roll. Abr. 82.

See People v. Cook, 2 Parker C. R.

12; State v. Jim, 3 Murph. 3. Infra,

§ 287.

' State V. Laurence, 81 N. C. 521;

State V. Thorne, 81 N. C. 555.

In Massachusetts, a conclusion

" against the peace and the statute,"

is good; Com. v. Caldwell, 14 Mass.

330; though in the same State it was

held insufficient to charge the offence

as committed against the law in such

case made and provided. Com. v.

Stockbridge, 11 Mass. 279.

In Kentucky, by the Code, an in-

dictment is sufficient if it show Intel-
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§ 283.] PLEADING AND PRACTICE. [chap. III.

Such con- 8 282. An indictment in which the statute is defec-
clusion ^

1 • 1

does not tively Set forth is not cured by a statutory conclusion.^

fects.

^'

§ 283. Where the offence is governed or limited by

Conclusion two statutes, there have been various distinctions taken

te in respecting the conclusion against the form of the stat-
piurai. ^j-gg jjj j.]^g plural or the statute in the singular. The
rule given by the older writers is, that where an offence is pro-

hibited by several independent statutes, it was necessary to con-

clude in the plural ; but now the better opinion seems to be, that

a conclusion in the singular will suffice.^ The common practice

now is to conclude in the singular in all cases, though in Mary-
land,^ and in Indiana,* it has been held that when an offence is

ligibly the offence intended to be
charged, and need not conclude

"against the form of the statute."

Com. V. Kennedy, 15 B. Mon. (Ky.)
531.

In Arkansas, the omission of the

words, " contrary to the form of the

statute in such case made and pro-

vided," does not vitiate the indict-

ment under the Code (Dig. c. 52, §

98), though the offence be created by
statute. State v. Cadle, 19 Ark. Rep.
613.

In the United States courts, a con-

clusion " contrary to the true intent

and meaning of the act of Congress,

in such case made and provided," has

been held sufficient. U. S. v. La Costa,

2 Mason, 129; U. S. v. Smith, 2 Ma-
son, 143. But see U. S.v. Crittenden,

1 Hempst. 61. But an indictment

charging A. with having committed an

offence, made such by a statute, "in
contempt of the laws of the United

States of America," is bad. U. S. v.

Andrews, 2 Paine C. C. 451.

The proper office of the conclusion,

contra formam siatuti, is to show the

court the action is founded on the

statute, and is not an action at com-

mon law. Crain v. State, 2 Yerg.

390. One count concluding "contra

formam," &c., does not cure another

188

without the proper conclusion. State

V. Soule, 20 Me. 19. But such a con-

clusion of the final count has been

held in Alabama to validate prior

counts defective in this respect. Mc-
Guire V. State, 1 Ala. Sel. Ca. 69; 37

Ala. 161.

1 2Hawk.c.25, =. 110. Supra, §229.
2 1 Hale, 173; Sid. 348; Owen,

135; 2 Leach, 827; 1 Dyer, 347 a

4 Co. 48; 2 Hawk. c. 25, s. 117; R.
V. Pirn, R. & R. 425; though see R. v.

Adams, C. & M. 299; U. S.v. Trout,

4 Biss. 105; Butman's case, 8 Greenl.

113; Kane v. People, 9 Wend. 203;

Townley v. State, 3 Harr. N. J. 311;
State V. Jones, 4 Halst. 357; State v.

Dayton, 3 Zabr. 49 ; Bennett v. State,

3 Ind. 167; State i>. Robbins, 1 Strobh.

355; State v. Bell, 3 Ired. 506.

8 State V. Cassel, 2 Harr. & Gill,

407. See also State v. Pool, 2 Dev.
202.

* Francisco u. State, 1 Carter, 179;
King V. State, 2 Ibid. 523. See Craw-
ford V. State, 2 Ibid. 132. But where
an indictment for murder concluded
contra formam statuti, and by the stat-

ute of 1843 the punishment of that
crime was death; but by the Act of
1846 the punishment is either death
or imprisonment in the state prison at

hard labor during life, at the discre-



CHAP. III.] INDICTMENT : JOINDER OF OFFENCES. [§ 285.

prohibited by one act of assembly, and the punishment prescribed
and affixed by another, the conclusioQ should be against the acts

of assembly.

Though there is but one statute prohibiting an offence, it is

not fatal for the indictment to conclude contrary to the " stat-

utes." 1

§ 284. In a common law indictment, the words contra formam
statuti may be rejected as surplusage.^ And where an statutory

offence, both by statute and common law, is badly laid ma^be'™
under the statute, the iudgment may be given at com- i^"^^^ ^

' ° ./ o surplusage.
mon law.''

XVII. JOINDER OF OFFENCES.

§ 285. A defendant, as has been already seen, cannot gener-

ally be charged with two distinct offences in a single Counts for

count. It is otherwise, however, when we approach thesame"*
the question of the introduction of a series of distinct character

counts. Offences, it is held, though differing from each same mode

other, and varying in the punishments authorized to be may be

inflicted for their perpetration, may be included in the '""'^ '

same indictment, and the accused tried upon the several charges

at the same time, provided that the offences be of the same gen-

eral character, and provided the mode of trial is the same.* In

tionof the jury, it was held that the 1163; 1 Saund. 135, n. 3; 2 Hawk,
conclusion of the indictment in the o. 25, s. 115; Bac. Ab. Indict. H. 2;

singular, to wit, contra formam statuti, Burn, J., ix.

was correct. Bennett v. State, 3 Ind. ^ Com. v. Lanigan, 2 Boston Law
167. Rep. 49

; State v. Phelps, 11 Vt. 117.

1 Townley v. State, 3 Harr. N. J. * g. „^ Fussell, 3 Cox C. C. 291;

311; Carter v. State, 2 Carter (Ind.), U. S. v. O'Callahan, 6 McLean, 596
;

617; but see contra, State v. Cassel, 2 Charlton d. Com. 5 Met. 532; Josslyu

Harr. & G. 407; State v. Abernathy, v. Com. 6 Met. 236; Cora. v. Costello,

1 Busbee, 428. 120 Mass. 358; Com. v. Brown, 121
2 Stat^ V. Burt, 25 Vt. 373; State. Mass. 69 (in Massachusetts, the law

V. Gove, 34 N. H. 510; State v. Buck- is not changed by the stat. of 1861

man, 8 N. H. 203; Com. u. Hoxey, 16 Com. v. Costello, supra;) People v.

Mass. 385 ; Knowles u. State, 3 Day, Kynders, 12 Wend. 425; Edge v.

103; Southworth v. State, 5 Conn. Com. 7 Barr, 275; Mills v. Com. 13

325; Com. v. Gregory, 2 Dana, 417; Penn. St. 631; Hoskins v. State, 11

Resp. V. Newell, 3 Yeates, 407 ; Penn. Ga. 92 ; Engleraan v. State, 2 Carter

V. Bell, Addison, 171; Haslip v. State, (Ind.), 91; Johnson u. State, 29 Ala.

4 Hayw. 273; 2 Hale, 190; AUeyn, 43; 62 ; State v. Kibby, 7 Mo. 317; Baker

1 Salk. 212, 213; 5 T. R. 162; 2 v. State, 4 Pike, 56 ; Orr u. State, 18

Leach, 584; 2 Salk. 460 ; 1 Ld. Raym. Ark. 540. See, however, contra,
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§ 288.] PLEADING AND PRACTICE. [CHAP. III.

misdemeanors, the joinder of several offences will not vitiate the

prosecution in any stage. ^ Hence, it is the constant practice

to permit counts for several libels or assaults in the same in-

dictment.2 And in a leading case,^ under several counts for a

conspiracy alleging several conspiracies of the same kind, on the

same day, the prosecutor was allowed to give in evidence several

conspiracies on different days.* In what cases election will be

compelled will be considered in a future section.^

§ 286. It was once said that a person could not be prosecuted

Assaults upon one indictment for assaulting two persons, each
on two assault being a distinct off ence.8 But in a subsequent
can be cases'^ the court held the latter case not to be law,
joined.

and said : " Cannot the king call a man to account

for a breach of the peace, because he broke two heads instead

of one ? It is a prosecution in the king's name for the offence

charged, and not in the nature of an action, where a person in-

jured is to recover separate damages." ^

So in con- § 287. So maybe joined counts for a misdemeanor
sp'™'=y- with counts for a conspiracy to commit a misdemeanor.^
Common s 288. An indictment may also contain a count at
law and *J J
statute. common law and another under a statute.^"

when punishments differ in character. See Res. v. Hevice, 2 Yeates, 114;

Norvell v. State, 50 Ala. 174. Whart. Grim. Law, 8th ed. § 1387.

The U. S. Revised Stats. § 1024, * See also R. t/. Broughton, 1 Trem.

provides that charges which may be P. C. Ill, where the indictment

joined in one indictment shall be charged no less than twenty distinct

joined, or may be consolidated. acts of extortion. The indictment
1 Young V. R. 3 T. R. 105; R. v. against Mayor Hall, tried in New

Jones, 2 Camp. 132; R. v. Benfield, 2 York, October, 1872, contained four

Burr. 984; R. v. Kingston, 2 East, counts for each of fifty-five different

468 ; U. S. V. Peterson, 1 W. & M. acts, containing two hundred and

05; U. S. V. Porter, 2 Cranch C. C. twenty counts in all.

60; People v. Costello, 1 Denio, 83; ^ Infra, § 293.

Harman v. Com. 12 S. & R. 69; Com. " R. v. Clendon, 2 Ld. Raym. 1572;

V. Gillespie, 7 S. & R. 476 ; Wein- 2 Str. 870.

zorpflin v. State, 7 Blaekf. 186 ; State ' R. v. Benfield, 2 Burr. 984. See
V. Gummer, 22 Wis. 441

;
Quinn v. supra, § 254, for other cases.

State, 49 Ala. 353; State v. Randle, ' Supra, § 254.

41 Tex. 292. Infra, § 293. See "Whart. » Whart. Crim. Law, 8th ed. §
Crim. Law, 8th ed. § 978. 1387; R. v. Murphy, 8 C. & P. 297

;

2 Ibid. Com. v. Gillespie, 7 S. & R. 476, 477;
8 R. V. Levy, 2 Stark. N. P. 458. 6 P. L. J. 283.

1° Com. V. Sylvester, ut supra ; State
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§ 289. Nor does it vary the case that one offence is a felony

and the other a misdemeanor. Thus in an English And so of

case reserved, it was held by Lord Campbell, C. J., misde"-^"

Cresswell, J., Coleridge, J., Piatt, B., and Williams, '"«^"°'^-

J., that it is no ground for arresting a judgment upon conviction

of felony that the indictment contained a count for a misde-

meanor .^ And indictments will be sustained which join larceny

with conspiracy to defraud, both based on the same transaction ;
^

and a felony with a misdemeanor, forming distinct stages in the

same offence.-^ It has been held, however, that murder cannot

be joined with conspiracy to murder.*

§ 290. Where two or more distinct felonies are contained in

the same indictment, it may be quashed, or the prose- Cognate

cutor compelled to elect on which charge he will pro- ^ay"be

ceed,^ but the indictment will not be quashed where Jo't^^d-

several counts are introduced solely for the purpose of meeting

the evidence as it may transpire, the charges being substantially

for the same offence, or for cognate offences ; though when the

offences developed in the evidence are distinct, the prosecution,

as will presently be seen, will be compelled before verdict to

elect that on which it relies.^ And it is a common practice to

join counts for distinct felonies, when constructed on different

V. Williams, 2 McCord, 301 ; Brightly That such joinder is not bad on demur-
R. 331; State v. Thompson, 2 Strobh. rer see State v. Smalley, 50 Vt. 736.

12. Infra, § 291. « R. v. Trueraan, 8 C. & P. 727;
1 R. V. Ferguson, 29 Eng. Law & State v. Nelson, 29 Me. 329 ; Com. v.

Eq. 536; 6 Cox C. C. 454. Infra, § Hills, 10 Gush. 530; Com. v. Sullivan,

759. 104 Mass. 552; State v. TuUer, 34
2 Henwood v. Com. 52 Penn. St. Conn. 281 ; State v. Hazard, 2 R. I.

424. 474; Kane v. People, 8 Wend. 203;
» Stevick V. Com. 78 Penn. St. 460; Donnelly v. State, 2 Dutch. (N. J.)

Hunter v. Com. 79 Penn. St. 603
;

463, 601 ;
Wright v. State, 4 Humph.

People V. Satterlee, 5 Hun, 167. In- 194; Cash v. State, 10 Humph. Ill
;

fra, § 293. Weinzorpflin u. State, 7 Black. 186;
" U. S. u. Scott, 4 Biss. 29; sed Mershorn v. State, 51 Ind. 14; State

quaere. In Georgia, it is said that the v. Strickland, 10 S. C. 191; State v.

joinder of robbery and assault is de- Jacob, 10 La. R. 141; Ketchingham

murrable. Davis w. State, 57 Ga. 66. v. State, 6 Wis. 426; People v.

Infra, § 292. Thompson, 28 Cal. 214; People v.

6 Lazier v. Com. 10 Grat. 708; Valencia, 43 Cal. 552; Fisher u. St%,
Womacky. State, 7 Cold. (Tenn.) 508. 33 Tex. 792. Infra, §§ 308 et seq.

Infra, §§ 293, 307, 736, 771, et seq. See Charlton v. Com. 5 Met. 532;
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§ 291.] PLEADING AND PKACTICE. [chap. III.

sections of the same statute. Thus, for instance, in indictments

under the Massachusetts statute for arson or burglary, where the

common law offence is divided into distinct grades, counts may
be joined embracing each section.

§ 291. Felonies and misdemeanors, forming part of the same

Successive transaction, may in like manner be joined. ^ Thus, where
grades may an assault is an ingredient of a felon v, as in the case of
be jomed. o

_
. '

rape, and assault with intent to commit rape ; or lar-

ceny and conspiracy to steal ; ^ or where the misdemeanor is of the

nature of a corollary to the felony, as in larceny and the receiv-

ing of stolen goods,* a joinder is good. So, by Judge Wood-
bury, it was ruled, that if there be two counts in one indictment

for offences committed at the same time and place, and of the

same class, but different in degree, as one for a revolt, and an-

other for an attempt to excite it, the judgment will not be ar-

rested, though a verdict of guilty be returned on both.^

Com. V. Cain, 102 Mass. 487, cited

infra, § 910.

1 Com. V. Hope, 22 Pick. 1 ; Com.
V. Sullivan, 104 Mass. 552.

2 Punter v. Com. 79 Penn. St. 503;
Stevick V. Com. 78 Penn. St. 466;
Hutchison v. Com. 82 Penn. St. 472.

See State v. Johnson, 5 Jones (N.
C), 221.

8 Whart. Crim.Law, 8thed.§1387;
Henwood v. Com. 52 Penn. St. 424;
State V. Hood, 51 Me. 363 ; Cawley
V. State, 37 Ala. 152. Supra, §§ 285,

286; infra, §§ 736 et seq.

4 K. V. Huntley, 8 Cox C. C. 260;

K. V. Ferguson, 6 Cox C. C. 454; R.
V. Craddock, 2 Den. C. C. 31 ; R. v.

Flower, 3 C. & P. 413; U. S. u.

Prior, 5 Cranch C. C. 37; State v.

Stimpson, 45 Me. 608 ; Com. v. Ad-
ams, 7 Gray, 43; Com. v. O'Connell,

12 Allen, 451; State v. Hazard, 2 R.
I. 474; Harman v. Com. 12 Serg. &
R. 69 ; Buck V. State, 2 Harr. & J. 426
State V. Sutton, 4 Gill, 495 ; Dowdy
V. Com. 9 Grat. 727; State v. Speight,

69 N. C. 72; State v. Baker, 70 N. C.
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530; State I'. Lawrence, 81 N. C. 522;

State V. Gaffney, Rice, 431; State v.

Boyes, 1 MoM. 191; State v. Monta-
gue, 2McCord, 257; Stephen v. State,

11 Ga. 225; State v. Coleman, 5 Port.

32 ; State v. Daubert, 42 Mo. 243;

Keefer v. State, 4 Ind. 246; Maynard
w. State, 14 Ind. 427; State v. Posey,

7 Richard. 484. As to election see

infra, § 293.

When the offences are cognate, " it

matters not that the offences alleged

in the several counts are of different

grades, and call for different punish-

ments." Earl, J., Hawker v. People,

75 N. Y. 496.

« U. S. V. Peterson, 1 W. & M.
305.

In New York, when by statute an
offence comprises different degrees, an
indictment may contain counts for the
different degrees of the same offence,

or for any of such degrees. Rev. Stat,

part iv. c. 11, tit. 3, art. 2, § 51. And
so under U. S. Rev. Stat. U. S. v.

Jacoby, 12 Blatch. 491. The joinder
of embezzlement with larceny has
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§ 292. It was formerly held, that if the legal judgment on

each count would be materially different, as in felony joimjer of

and misdemeanor, then the ioinder of several counts different
'

_
•>

_ offences no
would be bad on demurrer, in arrest of judgment, or on ground for

error,! though this objection could be cured at /the trial

by taking a verdict on the counts only that can be joined.^ At
present, after a general verdict of guilty, it is considered no ob-

jection to an indictment, on motion in arrest, that offences of

different grades and requiring different punishments are charged

in the different counts.^ If any one of the counts is sufficient,

the court, it has been argued, will render judgment upon such

count ; and if all the counts are sufficient, judgment will be

rendered on the count charging the highest offence.* There is

breaking and entering, and the actual

stealing, are charged in one count,

only one offence is charged, and the

defendant, on conviction, can be sen-

tenced to one penalty only. Josslyn

V. Com. 6 Met. 236 ; Davis v. State,

57 Ga. 66. See State v. Nelson, 14

Rich. (S. C.) L. 169.

1 Young V. E. 3 T. K. 103; Han-
cock V. Haywood, Ibid. 435; but see

1 East P. C. 408; 1 Chitty's C. L.

254, 265; State v. Merrill, 44 N. H.

624; State u. Freels, 3 Humph. 228

Hildebrand v. State, 5 Mo. 548. Com-
pare Buck V. State, 1 Ohio St. K. 61.

Infra, §§ 737, 771, 910.

2 R. V. Jones, 8 C. & P. 776.

8 li. V. Ferguson, 6 Cox C. C. 454;

U. S. V. Stetson, 3 W. & M. 164;

State V. Hood, 51 Me. 363 ;
Carlton

V. Com. 5 Met. 532; Kane v. People,

8 Wend. 203; Com. v. Birdsall, 69

Penn. St. 482 ; Stone v. State, 1 Spen-

cer, 404 ; Moody v. State, 1 W. Va.

337; State v. Speight, 69 N. C. 72;

State V. Reel, 80 N. C. 442; Covey v.

State, 4 Port. 186. Infra, §§ 737-40,

771, 910.

* Infra, §§ 771, 910 ; State v. Hood,

51 Me. 363 ; State v. Hooker, 17 Vt.

658 ; State v. Merwin, 34 Conn. 113;

State V. Tuller, 34 Conn. 113; Cook
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equal sanction. Whart. Crim. Law,
8th ed. § 1047.

Where an indictment charges in one

count a breaking and entering of a

building, with intent to steal, and in

another count, a stealing in the same
building on the same day, and the de-

fendant is found guilty generally, the

sentence, whether that which is proper

for burglary only, or for burglary and

larceny also, cannot be reversed on

error, because the record does not

show whether one offence only, or two

were proved on the trial ; and as this

must be known by the judge who tried

the case, the sentence will be pre-

sumed to have been according to the

law that was applicable to the facts

proved. Crowley v. Com. 11 Met.

575; Kite v. Com. 11 Met. 581 ; Com.

V. Birdsall, 69 Penn. St. 482. See

People V. Garnett, 29 Cal. 622. Coti-

tra, Wilson v. State, 20 Ohio, 26. A
count in an indictment, which charges

the breaking and entering in the

night-time of a shop adjoining to a

dwelling-house, with intent to commit

a larceny, may be joined with a count

which charges the stealing of goods

in the same shop, and the defendant,

if found guilty generally, may be sen-

tenced for both offences. But if the

13



§ 293.] PLEADING AND PRACTICE. [chap. in.

also high authority, to be hereafter noticed, to the effect that

when there is a verdict of guilty on each of a series of counts,

there may be a specific sentence imposed on each,^ though it is

otherwise in respect to counts which are defective.^

So far as concerns the jury, on the trial of an indictment

charging distinct ofifences in separate counts, the better course is

to pass upon each count separately, applying to it the evidence

bearing on the question of the defendant's guilt of the offence

therein charged.^ At the same time, where two counts are for

successive stages of the same crime, the practice is to take a

general verdict, which carries the greater offence ; or where good
and bad counts are joined, a verdict on the good counts.^

As a general rule, when two offences charged form parts

of one transaction, and are of the same nature, the

prosecutor will not be called upon to elect upon which
charge he will proceed.^ Between larceny and stolen

goods, therefore, an election will not be compelled

„ 293.

Election
will not be
compelled
where of-

fences are
connected.

V. State, 4 Zab. 843 ; Com. v. McKis-
son, 8 S. & R. 420 ; Hutchison v.

Com. 82 Penn. St. 472; Manly v.

State, 7 Md. 149 ; State v. Nelson, 14

Rich. (S. C.) 169; Dean v. State,

43 Ga. 218; Cowley v. State, 37 Ala.

152; State v. McCue, 39 Mo. 112;

Cribbs V. State, 9 Fla. 409; People v.

Shotwell, 27 Cal. 394. So in Eng^
land. R. v. Ferguson, 6 Cox C. C.

454. See, for general verdict in lar-

ceny and receiving, State v. Baker, 70

N. C. 530. As to how far bad count

vitiates verdict see § 771.

1 Infra, §§ 908-10.
2 Infra, § 771; Adams v. State, 52

Ga. 565.

« Com. V. Carey, 103 Mass. 214;

but see State v. Tuller, 34 Conn.

281. Seeinfra,§§ 737-740, 908, 910.

* Infra, §§ 737, 740, 742, 908-10
;

and cases cited supra.

Where a count for a misdemeanor

in Pennsylvania is joined to a count

for felony, the jury cannot, in acquit-

ting ,the prisoner, impose costs upon
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him; and though such a verdict be
rendered and judgment ordered, the

county is liable for the costs. Wayne
V. Com. 26 Penn. St. 154.

^ R. V. Jones, 2 Camp. 132; R. v.

Austin, 7 C. & P. 796; R. v. Kartell,

Ibid. 475; R. v. Wheeler, Ibid. 170;

R. 0. Pulham, 9 C. & P. 281; State

1!. Flye, 26 Me. 312; People v. Cos-

tello, 1 Denio, 83; People v. Satter-

lee, 5 Hun, 167; Armstrong v. Peo-
ple, 70 N. Y. 38; Com. v. Manson, 2

Ashm. 31 ; State v. Bell, 27 Md. 675;

Dowdy V. Com. 9 Grat. 727
; State v.

Nelson, 14 Richs. L. 169 ; Mayo v.

State, 30 Ala. 32; State v. Hogan,
R. M. Charlton, 474 ; State v. Jack-
son, 17 Mo. 554; Sarah v. State, 28
Miss. 267; Miller v. State, 51 Ind.
405 ; Wall v. State, 51 Ind. 453; State
V. Jacob, 10 La. An. R. 141.

Between different items of a con-
tinuous taking election will not be
compelled. R. v. Ward, 10 Cox C.
C. 42.
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when the evidence is such that it is doubtful of which offence

the defendant was guilty .^ And the prosecutor will not be com-
pelled to elect where a count, charging a person with being acces-

sary before the fact, is joined with one charging him with being,

accessary after ; ^ nor where the defendant is indicted as a prin-

cipal in the first degree in one count, and as principal in the

second degree in another count.® On the same principle, where
there are counts in an indictment for forging a bill, acceptance,

and indorsement, the prosecutor is not driven to elect on which
he will proceed.* Of course no election will be compelled when
the counts vary only in form.^ But where two defendants were
indicted for a conspiracy and for a libel, and at the close of the

case for the prosecution, there was evidence against both as to

the conspiracy, but no evidence against one of them as to the

libel, the judge observed that it was more fair that the prose-

cutor should elect which charge he should go upon, and it was
done accordingly.^

§ 294. Abandoning the artificial and now in most jurisdictions

obsolete distinction between felonies and misdemean- object

ors, we may hold, therefore, summing up what has been
"g^t^ reduce

already said, the following conclusions : — ?» » single
*' ° ... issue.

(1.) Cognate offences may be joined in separate

counts in the same indictment.

(2.) If this is done in such a way as to oppress the defendant,

the remedy is a motion to quash.

(3.) It is permissible, in most States, to join several distinct

offences, to each of which fine or imprisonment is attachable

and upon a conviction on each count, to impose a sentence on

each.''

(4.) Yet as to offences of high grade in all States, and in

some States as to all offences, the court will not permit more

1 State V. Hogan, Charlton, 474; » R. v. Gray, 7 C. & P. 164; State

Engleman v. State, 2 Carter (Ind.), v. Testerman, 68 Mo. 408.

91 ; Keefer v. State, 4 lad. 246; Dow- * K. v. Young, Peake's Add. Cas.

dy V. Com. 9 Grat. 727; State v. Dau- 228.

bert, 42 Mo. 242 ; State v. Bell, 27 ^ Stewart v. State, 58 Ga. 577.

Md. 675 ; and cases cited supra, §
« R. u. Murphy, 8 C. & P. 297.

291. ' See infra, § 910.^

2 R. V. Blackson, 8 C. & P. 43;

Tompkins v. State, 17 Ga. 356.
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than a single issue to go to the jury, and hence will require an

election on the close of the prosecution's case, except in those

cases in which offences are so blended that it is eminently for the

jury to determine which count it is that the evidence fits.^

The object of the rule, it may be added, is to first, enable the

defendant to prepare properly for his defence ; and secondly, to

protect him, by an individualization of the issue, in case a second

prosecution is brought against him. On the other hand, we must

remember that there are a series of minor offences in which a

joinder is a benefit to the defendant, even though he should be

convicted on each count, as he is thus saved from an accumula-

tion of costs that might have a crushing effect. There are nu-

merous lines of cases in which, where separate indictments are

introduced to cover a series of simultaneous or closely consecutive

offences (e. g. as in the cases of the famous tea suits before

Judge Washington, in which a separate libel was brought for

each of a thousand chests of tea alleged to have been smuggled),

the court will require, in order to save the defendant from unnec-

essary vexation, if not ruin, that the cases be consolidated.^

§ 295. Whether a court will compel a prosecuting officer to

elect which count to proceed on rests in the discretion
Election at -^

. , .

discretion of the court, and cannot ordinarily be assigned tor

error.^ But when two distinct felonies are put in evi-

1 Supra, §§ 288, 290; Whart. Crim. State, 56 Ind. 182; Kidder v. State,

Law, 8th ed. §§ 540, 1047; R. v. Van- 58 Ind. 68 ; Snyder v. State, 59 Ind.

dercomb, 2 Leach, 816; R. v. Smith, 105; State v. Testerman, 68 Mo. 408;

R. & E. 295; R. V. Hart, 7 C. &P. 652; State u. Jourdan, 32 Ark. 203.

R. V. Trueman, 8 C. & P. 727; R, v. ^ That indictments maybe consoli-

Hinley, 2 M. & R. 524 ; U. S. v. Dick- dated in the federal courts under stat-

enson, 2 McLean, 325; State v. Nel- ute has been already seen,

son, 29 Me. 329; State u. Smith, 22 " Infra, § 778; State v. Hood, 51

Vt. 74; State v. Croteau, 23 Vt. 14; Me. 363; Com. v. Sullivan, 104 Mass.

State u. Hazard, 2 R. L 474; Kane u. 552; State v. TuUer, 34 Conn. 280;

People, 8 Wend. 203; People v. Aus- People v. Baker, 3 Hill (N. Y.), 159;

tin, 1 Parker C. R. 154; Lanergan v. Nelson v. People, 23 N. Y. 293; State

People, 39 N. Y. 39 ; State v. Early, v. Bell, 27 Md. 675; Bailey v. State,

3 Harring. 561; Bainbridge v. State, 4 Oh. (N. S.) 440; Snyder v. State,

30 Oh. St. 264; State v. Haney, 2 59 Ind. 105; Beasley y. People, 89 111.

Dev. & Bat. 390; State v. Sims, 3 571; Johnson v. State, 29 Ala. 62;

Strobh. 137; Tompkins v. State, 17 George v. State, 39 Miss. 570; State

Ga. 356; Elam v. State, 26 Ala. 48; v. Leonard, 22 Mo. 449; State v.

Cochrane v. State, 30 Ala. 542 ; Peo- Green, 66 Mo. 632.

pie V. Jenness, 5 Mich, 305;. Long v.
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dence, under separate counts, against protest, this rule, in its

rigor, cannot be applied.^

§ 296. It has been said in Iowa that when the repugnancy is

of record, the time for an application to elect is before Election

plea ; and the court has refused to permit a plea to be ti'me befwe

withdrawn in order to let in a motion to require an ^^''l"^'-

election.2 But as the repugnancy may not appear until the

evidence is developed, it is not in such case just to compel an
election until the prosecutor knows what to elect. Hence the

motion has been held in time if made before verdict.^ To elect

a count is virtually to withdraw the others from the considera-

tion of the jury.* After verdict, the course is not to elect a

particular count, but to enter a nolle prosequi as to those on

which judgment is not asked.^ But at any time before verdict

it is within the power of the prosecution to make the election,

though this should ordinarily be done before summing up.^

§ 297. Every cautious pleader will insert as many counts as

will be necessary to provide for every possible contin- counts

gency in the evidence ; and this the law permits. Thus ^^^.^^^ to

he may vary the ownership of articles stolen, in lar- suit case.

ceny ;
^ of houses burned, in arson ;

^ or the fatal instrument and

other incidents, in homicide.^

1 Womack v. State, 7 Cold. 508. The reason for this is thus excel-

2 State V. Abrahams, 6 Iowa, 117. lently stated by Chief Justice Shaw: —
8 Womack v. State, 7 Cold. 508; "To a person unskilled and un-

State V. Sims, 3 Strobh. 137; Elam v. practised in legal proceedings, it may
State, 26 Ala. 48; Johnson v. State, seem strange that several modes of

29 Ala. 62; Wash v. State, 14 Sm. & death, inconsistent with each other,

M. 120. should be stated in the same docu-

* Mills V. State, 52 Ind. 187. ment; but it is often necessary, and
5 Infra, §§ 707, 740, 742, 908-10; the reason for it, when explained, will

State V. Reel, 80 N. C. 442. be obvious. The indictment is but
° Woodford V. People, 62 N. Y. the charge or accusation made by the

117; and see infra, § 874. grand jury, with as much certainty

' Stateu. Nelson, 29 Me. 329; Com. and precision as the evidence before

V. Dobbin, 2 Parsons, 380. As to them will warrant. They may be'

verdict see infra, § 740. well satisfied that the homicide was
' R. V. Trueman, 8 C. & P. 727

;
committed, and yet the evidence be-

Newmanv. State, 14 Wis. 393. fore them leave it somewhat doubtful

' See Whart. Crim. Law, 8th ed. as to the mode of death; but, in order

§ 540; Hunter v. State, 40 N. J. L. to meet the evidence as it may finally

495. appear, they are very properly allowed
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A verdict of guilty on four counts, charging the murder to

have been committed with a knife, a dagger, a dirk, and a

in its nature, the more common prac-

tice is to try the whole indictment by

the same jury. If there is any dan-

ger that such trial will operate to the

prejudice of the defendant, the court

is authorized to direct the prosecutor

to elect on which count he will pro-

ceed." Lord, J., Pettes v. Com. 126

Mass. 245.

From the report of the English

Commissioners of 1879 we take the

following :
—

" The Draft Code next deals with

the subject of indictments, the object

being to reduce them to what is really

necessary for the purposes of justice.

The law as it at present stands is in

the form of objectionable unwritten

rules, qualified by several wide ex-

ceptions which modify some of their

defects. These general rules require

the greatest minuteness in many mat-

ters, which need not be referred to

here. Two rules, however, may be
specially mentioned : (1.) Indictments

must not be double and cannot be

in the alternative ; each count must
charge one offence and no more : (2.)

All material averments must be proved
as laid. Although these rules have
been considerably relaxed in practice,

the effect of them is that indictments

run to a most inordinate length, and
become at once so long and so intricate

that it is hardly possible to under-
stand them, and that practically no
one reads them but the counsel who
draw and the clerks who copy them.

" The method employed is to take
a section of an act of parliament and
draw a series of counts, each charo--

ing one of the offences which the sec-

tion creates; and as a single section
often creates many offences hardly
differing from each other except by
very slight shades of meaning, counts

to set out the mode in different

counts; and then if any one of them
is proved, supposing it to be also le-

gally formal, it is sufficient to support

the indictment. Take the instance

of a murder at sea: a man is struck

down, lies some time on the deck in-

sensible, and in that condition is

thrown overboard. The evidence

proves the certainty of a homicide, by
the blow or by the drowning, but leaves

it uncertain by which. That would be

a fit case for several counts, charging

a death by a blow, and a death by
drowning, and perhaps a third, al-

leging a death by the joint results of

both causes combined." Bemis's

"Webster case, 471 ; S. C, 5 Cush. 533.

See also State v. Johnson, 10 La. An.

K. 456; U. S. V. Pirates, 5 Wheat.
184.

How generally the same practice

exists in England may appear from
the very pertinent inquiry of Alder-

son, B., in a recent case: "Why
may there not be as many counts for

receiving as there are for stealing —
one for each ? It is really only one

offence, laying the property in differ-

ent persons. It is one stealing, and
one receiving ; and because there was
some doubt as to the person to whom
the property really belonged, the

property is laid five different ways.

If a late learned judge had drawn the

indictment, you would very likely had
it laid in fifty more.'' E. v. Beeton,

2 Car. &Kir. 961, Alderson, B. To
same effect see Beasley v. People, 89

111. 571 ; People v. Thompson, 28 Cal.

214. See, as to verdict to be taken in

such cases, infra, § 740.

" Where the felonies are of the

same general nature, and supported

by evidence of a similar kind, and the

punishment to be awarded is the same
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dirk-knife, is not repugnant, inconsistent, or void, since the same
kind of death is charged in all the counts.^

§ 298. As both in civil and criminal pleading two counts
charging the same thing would be bad on special de- Two
murrer for duplicity, —though the fault in civil plead. ^^"ei'yXe'
ing is cured by pleading over, —it has been usual, by defective.

inserting the word " other " in a second count, to obviate this

difficulty, through the fiction that the cause of action thus stated
is new and distinct. The rule is clear, that when two counts
setting out the same offences occur judgment will be arrested.
" Neither, as we think," says Lord Denman, in a case in 1846,
" can one offence, whether felonious or not, be properly charged
twice over, when with one indictment or two ; and as special

demurrers are not necessary in criminal cases, we think that if

the two counts in an indictment necessarily appear to be for the
same charge, the objection might be taken in arrest of judgment.
But still the court would, if possible, hold them not to be for the

are inordinately multiplied in this

manner. For instance, in R. v. Sil-

lem (2 H. & C. 431), an information
(which might have been an indict-

ment) charged certain persons i sub-

stance with having equipped for the

Confederate States, then at war with
the United States, a ship called the

Alexandra. The information was
framed upon 59 Geo. 3, c. 69, and
contained ninety-five counts. The
first count charged an equipping with

intent that the ship should be em-
ployed by certain foreign states, styl-

ing themselves the Confederate States,

with intent to cruise against the Re-
public of the United States. The
second count, instead of the Republic
of the United States, mentioned the

citizens of the Republic of the United
States. The third count omitted all

mention of the Confederate States,

and called the United States the Re-
public of, &c. The fourth count was
like the third, with the exception of

returning to the expression ' citizens,'

&c. After giving various names to

the United States and Confederate

States in the first eight counts, eight

other counts were added substituting

' furnish ' for ' equip.' Eight more
substituted ' fit out ' for ' furnish.'

In short, the indictment contained a

number of counts obtained by com-
bining every operative verb of the

section on which it was founded with

all the other operative words.''

Lord Campbell in R. u. Rowlands, 2

Den. C. C. 38, and Lord Denman, in R.

V. O'Connell, U CI. & F. 374, censure

the undue multiplication of counts;

though under common law pleading,

this, in complicated cases, cannot be
avoided. To split the charge in dis-

tinct indictments would unduly accu-

mulate costs, and would expose the

prosecution to an application to con-

solidate.

1 Donnelly v. State, 2 Dutch. (N.

J.) 463; affirmed in error, 2 Dutch.

(N. J.) 601. Supra, §§ 290 et seq.;

infra, §§ 736 et seq. To same effect

see Merrick v. State, 63 Ind. 637.
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same offence ; and certainly the omission of the word ' other

would not of itself make the same ; though the insertion of the

word ' other ' would make them different." ^ In New Hamp-
shire, however, it is said that where the same offence is described

with formal variations in different counts, it is not necessary

to allege the offence described in each of the several counts to

be other and different from that described in the others.^

Even according to the strictest practice, the omission in an in-

dictment, containing two counts, of an averment that they are

for different offences, is cured by a verdict of not guilty on one
of the counts, or the entry of a nolle prosequi on that count.^

The relative " said," used in one of the subsequent counts of an
indictment referring to matter in a previous count, is always to

be taken to refer to the count immediately preceding where the

sense of the whole indictment does not forbid such a reference.*

§ 299. Where the first count of an indictment is bad, a subse-

quent count may be sustained, even though it refers to

count caa- the first count for some allegations, and without repeat-

aided by ing them.5 Generally, however, one bad count cannot
anot er.

\^q\,^ another bad count, which is defective in a distinct

way.^

Even in good counts, it is unsafe to attempt to supply a mate-

rial averment by mere reference to a preceding count. Time
and place may be thus implied, but not, it seems, descriptive

averments which enter into the vitals of the offence.^

§ 300. There may be cases, it seems, in which counts may be

1 Campbell v. R. 11 Ad. & El. N. » Com. u. Holmes, 103 Mass. 440

S. 800. (Ames, J. 1869).
2 State V. Rust, 35 N. H. 438. * Sampson v. Com. 5 W. & S. 385.

Where an indictment in the first ^ Com. v. Miller, 2 Parsons, 480.

count charged the defendant with the See State v. Lea, 1 Cold. (Tenn.)

forging of a certain instrument, and 175.

in the second count charged another ° State v. Longley, 10 Ind. 482.

person with the uttering of the in- ' See R. v. Dent, 1 C. & K. 249 ; 2

strument, and then proceeded to Cox C. C. 354 ; R. v. Martin, 9 C. &
charge the defendant with being an P. 213 ; State v. Nelson, 29 Me. 329
accessary before the fact- to such ut- Sampson v. Com. 5 W. & S. 385

;

tering, it was ruled in Massachusetts State v. Lyon, 17 Wis. 237
; Keech v.

that but two counts were charged. State, 15 Fla. 691 ; but see supra, §§
Pettes V. Com. 126 Mass. 242. 292 et seg., as to practice in counts
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transposed after verdict, so as to invest the second with the inci-

dents of the first, or vice versa. Thus, in an English „ ,

A 1 1-. • T »
Counts

case, A. and B. were indicted for the murder of C, by may be

shooting him with a gun. In the first, count A. was e™afte°/'

charged as principal in first degree, B. as present, aiding
"'®''^"''-

and abetting him ; in the second count B. as principal in first de-

gree, A. as aiding and abetting. The jury convicted both, but
said they were not satisfied as to which fired the gun. It was
held, that the jury were not bound to find the prisoners guilty

of one or other of the counts only (Maule, J., dissentiente) ;

and that notwithstanding the word " afterward " in the second

count, both the counts related substantially to the same person

killed, and to one killing, and might have been transposed with-

out any alteration of time or meaning.^

The effect of a bad count after verdict will be considered

hereafter.2

XYIII. JOINDER OF DEFENDANTS.

1. Who may be joined.

§ 301. When more than one join in the commission of an of-

fence, all, or any number of them, may be jointly in-

dicted for it, or each of them may be indicted sepa- fenders

rately.^ Thus if several * commit a robbery, burglary, jointly in-

or murder, they may be indicted for it jointly^ or sepa- "^
^

rately ; and the same where two or more commit a battery, or

are guilty of extortion ;
^ or are concerned in a commonviolation

of the Lord's day ;
^ or are engaged in the same boat in unlaw-

fully fishing.^ And even parties to the crime of adultery may
be indicted jointly ;

^ though where two are jointly indicted for

1 R. V. Downing, 1 Den. C. C. 52. 615; Fowler v. State, 3 Heisk, 154,

2 Infra, §§ 736, 771. where the indictment was against two
' U. S. V. O'Callahan, 6 McLean, for assault and battery upon three.

596; State v. Gay, 10 Mo. 440. As to ^2 Hale, 173.

joint punishment see infra, § 940. As ' K. v. Atkinson, 1 Salk. 382 ; R.

to new trial from misjoinder see in- v. Trafford, 1 B. & Ad. 874; Kane v.

fra, §§ 873 et seq. As to when co-de- People, 8 Wend. 203.

fendants can be witnesses for each ' Com. v. Sampson, 97 Mass. 407.

other see Whart. Crim. Ev. § 445. ^ Com. v. Weatherhead, 110 Mass.
^ Supra, § 293; U. v. Giddings, C. 175.

& M. 634; Com. v. O'Brien, 107 Mass. » Com. v. Elwell, 2 Met. 190; State

208; Com. v. MoLauglin, 12 Cush.
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fornication or adultery, and are tried together, and one party is

found guilty and the other not guilty, no judgment can be ren-

dered against the former.^ Where property has been obtained

under false pretences, and the false pretences were conveyed by
words spoken by one defendant in the presence of others, all of

whom acted in concert together, all parties may be indicted

jointly.^ And where two persons are jointly indicted and one

only is tried, a separate count charging the latter alone with the

crime is unnecessary.^

§ 302. But where the offences are necessarily several there

But not can be no joinder.* It is true that where a libellous

fences°are ^'^^S ^^^ ^""g ^J ^wo men, it was held that they might
several. ^g indicted jointly ; ^ and the same view has been taken

where two or more persons join in any other kind of publication

of a libel
; yet if the utterance of each party be distinct, as if

two booksellers, not being partners, sell the libel at their re-

spective shops, they must be indicted separately. Two or more
cannot be jointly indicted for perjury,^ or for seditious, obscene,

or blasphemous words, or the like, because such offences are in

their nature distinct.'' And if A. and B. are jointly indicted and
tried for gaming, and the evidence shows that A. and others

played at one time when B. was not present, and B. and others

played at another time when A. was not present, no conviction

can be had against them.* If, also, the offence charged does not

wholly arise from the joint act of all the defendants, but from
some personal and particular act or omission of each defendant

(e. g. as with larceny and receiving, or receiving at distinct

times),^ the indictment must charge them severally and not

V. Mainor, 6 Ired. 340. But see « R. v. Phillips, 2 Str. 921.

Whart. Grim. Law, 8th ed. § 1339. ' State v. Roulstone, 3 Sneed
1 State V. Mainor, 6 Ired. 340. (Tenn.), 107.

2 11. V. Young, 3 T. K. 98. Infra, s Elliott v. State, 26 Ala. 78; Lind-

§ 1209'. say v. State, 48 Ala. 169; Galbreath
« State V. Bradley, 9 Richards. (S. v. State, 36 Tex. 200; State u. Homan,

C.) 168. See Weatherford v. Com. 41 Tex. 165. See contra, Com. v. Mc-
10 Bush, 196. Chord, 2 Dana, 242.

* Infra, § 315; Elliott v. State, 26 o r. „. Dovey, 2 Den. C. C. 92;
Ala. 78; though see Young v. R. 3 T. 4 Cox C. C. 478; U. S. v. Kazinski, 2

R. 106; R. V. Kingston, 1 East, 468. Sprague, 7; Homev. State, 37 Ga. 80;
6 R. V. Benfield, 2 Burr. 985. See Stephens v. State, 14 Oh. 386. Infra,

Whart. Crim. Law, 8th ed. § 1603. § 316.
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jointly.^ And it has been held that when A. strikes B. on one

day, and C. strikes B. on another, A. and C. cannot be included

jointly in one count.^

§ 303. Persons holding different offices with separate duties

cannot be jointly indicted for a misdemeanor in office. Soaato

Thus an indictment charging such an offence against ^fth'slp.

the inspectors, clerks, and judge of an election, was aratedu-

held bad on demurrer.^

§ 304. Principals in the first and second degree, and accessa-

ries before and after the fact, may all be joined in the Principals

same indictment, and they may be convicted of differ-
saries^can'

ent degrees ; * or the principals may be indicted first, ^^ joined.

and the accessaries after the conviction of the principals.^ And
their relation may be transposed in alternate counts.^

§ 305. In conspiracy, where one cannot be indicted for an

offence committed by himself alone, the acquittal of

all charged in the same indictment with him as co-

defendants must of course extend to him.'^ In an in-

dictment for conspiracy, less than two cannot possibly

In conspi-
racy at
least two
must be
joined.

1 K. V. Messingham, 1 M. C. C.

257; Com. v. Miller, 2 Parsons, 480;

People V. Hawkins, 34 Cal. 181. See

R. V. Parr, 2 M. & Rob. 346; Vaughn
V. State, 4 Mo. 530.

2 R. V. Devett, 8 C. & P. 639. In-

fra, § 315.

Several Receivers. —Although as a

rule several receivers cannot be jointly

charged in the same count with sepa-

rate and distinct acts of receiving (R.

V. Pulham, 9 C. & P. 281), yet it is

too late, after verdict, to object that

they should have been indicted sepa-

rately. R. V. Hayes, 2 M. & Rob.

156.

Concert Justifies Joinder. —Al-

though the acts are several, yet there

can be no exception to a joinder if

concert be inferred. And this is good

though the only evidence for the pros-

ecution is of separate acts, at separate

times and places, done by several per-

sons charged as accessaries, upon

which a conviction is had. R. v.

Barber, 1 Car. & Kir. 442.

8 Com. u. Miller, 2 Parsons, 481.

Otherwise when officers concur in ex-

tortion. R. V. Tisdale, 20 Up. Can.

Q. B. 272.

* R. V. Moland, 2 Mood. C. C. 270

R. V. Greenwood, 2 Den. C. C. 453;

Com. V. Drew, 3 Gush. 384; Com. v.

Felton, 101 Mass. 14 ; Klein v. Peo-

ple, 31 N. Y. 229; Mask v. State, 32

Mass. 405; 2 Hale, 173. Infra, § 753.

That such is the case with principals

and accessaries see Whart. Crim. Law,

8thed. §§ 230, 231.

6 People i^. Valencia, 45 Cal. 304.

See Whart. Grim. Law, 8th ed. §§

205 et seq.

6 Supra, § 300.

' R. 17. Kinnersley, 1 Stra. 193; R.

V. Sudbury, 12 Mod. 262; 2 Salk.

593 ; 1 Lord Raym. 484; People v.

Howell, 4 John. 296; Turpin v. State,

4 Blackf. 72 ; State v. Mainor, 6 Ired.
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be joined ; ^ a wife and husband together not being sufficient.

It has been doubted whether a charge of conspiracy could be

sustained against two defendants one of whom is found by the

jury to be insane ; ^ but it is clear that one defendant may be

tried alone, when his co-conspirators are alleged to be unknown,^

or when such co-conspirators are dead, or absent, or previously

convicted.*

From the peculiar character of the pleading in conspiracy, a

new trial as to one defendant is a new trial as to all.^

§ 306. In an indictment for riot, when the offence is not

^ . charged to have been committed with persons un-
In not, '^ '

three must known, unless three of the parties named are proved

.

' to have been concerned, they must all be acquitted.^

Where there is an allegation of defendants unknown, or there

are co-defendants, dead or absent, or previously convicted, the

case is otherwise.^ The effect of charging the offence to have

been committed by persons " unknown " has been further con-

sidered under another head.^

§ 306 a. As has been seen in another volume, there is no tech-

Husband nical objection to an indictment joining a married

may be ^ Womanwith her husband.^ And this rule has been ap-
joined. plied to indictments for assault ;

i" for keeping disorderly

340; State u. Allison, 3 Yerger, 428. ^ Penn. v. Hurston, Addis. R. 334;

See Whart. Crim. Law, 8th ed. §§ Wtiart. Crim. Law, 8th ed. § 1545.

1388 et seq., a.s to conspiracy; and § ' R. u. Scott, 3 Burr. 1262 ; Klein u.

1545, as to riot. As to verdict see People, 31 N. Y. 229 ; State v. Egan,
infra, § 755. 10 La. R. 698. As to verdict see

1 R. V. Gompertz, 9 Q. B. 824 ; U. infra, § 755.

S. V. Cole, 5 McLean, 513; Com v. « Supra, §§ 104, 111 ; ^Yha^t. Crim.

Manson, 2 Ashm. R. 31; State «. Law, 8th ed. §§ 1391, 1847.

Sam, 2 Dev. 569 ; State v. Covington, ' Whart. Crim. Law, 8th ed. § 75
;

4 Ala. 603 ;
Whart. Crim. Law, 8th R. v. Sergeant, 1 Ry. & M. 352 ; R. u.

ed. §§ 82, 1392. Infra, § 755. Hammoad, 1 Leach, 499 ; R. v. Mat-
2 Brackenridge's Miscellanies, 223. thews, 1 Den. C. C. 596 ; State v.

» U. S. i;. Miller, 3 Hughes, 553 Nelson, 29 Me. 329 ; Com. i-. Trim-
Whart. Crim. Law, 8th ed. § 1388. mer, 1 Mass. 476

; Com. v. Lewis, 1

* R. V. Kenrick, 5 Q. B. 49; R. v. Met. (Mass.) 151; Com. v. Tryon, 99
Cooke, 5 B. & C. 538; 7 D. & R. 673; Mass. 442; State v. Collins, 1 McC.
State V. Buchanan, 5 Har. & J. 500. 355; Rather v. State, 1 Port. 132;
Supra, § 104; infra, § 1388. State v. Bentz, 11 Mo. 27.

« R. V. Gompertz, 9 Q. B. 824. In- " R. v. Cruse, 8 C. & P. 541; State
fra, §§ 850, 875. v. Parkerson, 1 Strobh. 169.
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and gaming-houses ; ^ for forcible entry and detainer ;
^ for mur-

der,3 for stealing and receiving.* The presumptions of law in

such cases are elsewhere considered.^

§ 307. Misjoinder of defendants, when apparent on the record,

may be made the subiect of a demurrer, a motion in ,,. . . ^•' ''

.

' Misjoinder
arrest of judgment, or a writ of error; or the court maybe

will in some cases quash the indictment.® When the t? at any

misjoinder appears in evidence, an acquittal may be ™*'

ordered. If, however, two be improperly found guilty sepa-

rately on a joint indictment, the objection may, in general, be
cured by producing a pardon, or entering a nolle prosequi as to

the one of them who stands second on the verdict. During the

trial the difficulty may be relieved by a nolle prosequi, or an
acquittal of a defendant improperly joined. If there be error

in this respect a new trial may be granted.'^

§ 308. Where two persons are indicted for a conspiracy, and

one of them dies before the trial, and it proceeds Death need

against both, it is no mistrial, and entry of a sugges- suggested

tion of the death on the record is unnecessary.^ "" record.

2. Severance.

§ 309. Where several persons are jointly indicted, they may
be tried separately, at the election of the prosecution Defend-

or of the defendants. The prosecution may sever as a efea"^^

matter of right ; ^ but the question of severance is usu- *®^®''-

ally raised by the defendants themselves, as to whom the matter

1 K. V. Williams, 10 Mod. 63 ; R. v. v. Underwood, 77 N. C. 502; State v.

Dixon, 10 Mod. 335 ; Com. v. Mur- Lindsay, 78 N. C. 499.

phy, 2 Gray, 516; Com. v. Cheney, ^ Infra, §§ 873-4.

114 Mass. 281; State v. Bentz, 21 When the indictment charges only

]y[o. 27. A. and B. as conspirators, a nolle

2 State V. Harvey, 3 N. H. 65. prosequi as to A. has been held to

8 R.u. Cruse, 8 C. & P. 541. operate as an acquittal of B. State

i R. V. M'Athey, 9 Cox C. C. 251. v. Jackson, 7 S. C. 283.

6 Whart. Crim. Law, 8th ed. § 78. ^ r. „. Kenrick, 5 Ad. & El. N. S.

8 Young V. R. 3 T. R. 103-106
; (5 Q. B.) 49.

1 Stra. 623; Com. Dig. Ind. H. As to » State v. Bradley, 9 Richards. 168;

new trial see infra, § 874. That in State v. McGrew, 13 Richards. 313
;

such cases error does not lie see State Hawkins v. State, 9 Ala. 137; State

V. Thompson, 13 La. An. 516.
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is left to the discretion of the court.^ Where they elect to be

tried separately, and where the application is granted by the

court, the prosecuting officer may elect who he will try first,^

which is usually at his discretion.^ But after the jury have been

sworn, and part of the evidence heard, it is usually too late for

either defendant to demand a separate trial.*

§ 310. Where the defences of joint defendants are antagonistic,

it is proper to grant a severance.® And this is emi-

nently the case where one joint defendant has made a

confession implicating both, and which the prosecution

intends to offer on trial.^

§ 311. In conspiracy and riot, though it was once thought

otherwise,^ it is now held the defendants may claim sep-

arate trials.^ And when the case is tried jointly, the

Severance
should be
granted
when de-
fences
clash.

In conspir-
acy and

1 Infra, § 755 ; State v. Conley, 39

Me. 78; State v. O'Brien, 7 R. I.

336; Whitehead v. State, 10 Oh. St.

449 ; Curran's case, 7 Grat. 619; Com.
V. Lewis, 26 Grat. 938 ; Robinson v.

State, 1 Lea, 673 ; Hawkins v. State,

9 Ala. 137; U. S. v. Collyer et al.

Wharton on Homicide, Appendix.

See Com. v. Manson, 2 Ashm. 31

State V. Wise, 7 Richards. 412; State

V. McGrew, 13 Richards. 316; Wade
V. State, 40 Ala. 74 ; Parmer v. State,

41 Ala. 416; Lawrence o. State, 10

Ind. 453. When the wife of one de-

fendant is a witness for the others see

Com. V. Manson, supra; Com. v. Eas-
land, 1 Mass. 15; Whart. Crim. Ev.

§ 445. But at common law, a sever-

ance will not be granted to enable one

defendant to be a witness for the

other; as even on separate trials this

result could not be reached. U. S. v.

Gibert, 2 Sumner, 19. When, how-
ever, there is no evidence against a

particular defendant, or the evidence

is but slight, the court may direct an
acquittal of such defendant, so as to

rehabilitate him as a witness. Com.
V. Eastman, 1 Cash. 189 ; State v.

206

Roberts, 15 Mo. 28. Infra, §§ 755,

873. See Whart. Crim. Ev. § 445.

In Tennessee, this is a statutory

right. State v. Knight, 3 Baxter, 418;
Robinson v. State, 1 Lea, 673.

2 Com. V. Berry, 5 Gray, 93 (riot)

People V. Mclntyre, 1 Park. C. C.
371 ; People v. Stockham, Ibid. 424;
Jones V. State, 1 Kelly, 610.

* Patterson u. People, 46 Barb. 625.

See, as to misdemeanors, People v.

White, 55 Barb. 606. As holding
that in such cases error does not lie

see State v. Lindsay, 78 N. C. 499.

As to new trial see infra, § 874. As
to calling one as a witness for the
other see Whart. Crim. Ev. § 445.

* McJunkins v. State, 10 Ind. 140.
« U. S. V. Kelly, 4 Wash. C. C.

528; U. S. V. Marchant, 12 Wheat.
480; State u. Soper, 16 Me. 293; Com.
V. Robinson, 1 Gray, 555 ; Maton v.

People, 15 m. 536 ; Hawkins v. State,

9 Ala. 137; Thompson v. State, 25
Ala. 41; Mask v. State, 32 Miss. 405;
Roach V. State, 5 Cold. (Tenn.) 39.

^ Com. V. James, 99 Mass. 438.
' Com. V. Manson, supra, § 305.
" Infra, § 698.



CHAP, III.] INDICTMENT : JOINDER OF DEFENDANTS. [§ 312.

court must direct tlie jury that they are not to permit not no

one defendant to be prejudiced by the other's defence.^
severance.

3. Verdict and Judgment.

§ 312. Joint defendants may be convicted of different grades.^

Thus, where two or more defendants are jointly chai'ged joint de-

in the same indictment with murder, it is competent to may*be^

the jury to find one guilty of murder, and another of "^2
^^g'^'^t

manslaughter, and on such a verdict being rendered it grades.

1 Com. V. Kobinson, 1 Gray, 555.

See, as to Virginia practice, Code
1866, chap, ccviii. § 15 In Ohio, by
statute, joint defendants can claim

separate trials by right. Crim. Proc.

§153.
2 Infra, § 755; Whart. Crim. Ev.

§ 136; Klein v. People, 31 N. Y. 229
;

White V. People, 32 N. Y. 465;

Shouse V. Com. 5 Barr, 83; State v.

Arden, 1 Bay, 487; Brown v. State,

28 Geo. 209; R. v. Butterworth, R.

& R. 520. " It remains to consider

how far averments charging defend-

ants with a joint offence are divisible.

These averments of joint offences are

divisible (as to the degree of crimi-

nality in the several persons charged)

where the ofiTence is of such a nature

as that the defendants may act a dif-

ferent part in the transaction; and if

the evidence affects them differently,

the judge may select such parts as are

applicable to each, and leave their

cases separately to the jury. And it

was, accordingly, held by the judges

in the case of Butterworth, Braith-

waite, and Moss, who were indicted

for a burglary, in breaking into the

dwelling-house of W. K. in the night-

time, and stealing therein to the value

of 40s., that upon such an indictment

the offence of one might be aggra-

vated by burglary in him alone ; be-

cause he might have broken the house

in the night, in the absence and with-

out the knowledge of the others, in

order to come afterwards and effect

the larceny, and the others might have
joined in the larceny without knowing
of the previous breaking ; and, accord-

ingly, there was judgment against

Moss for the burglary and capital lar-

ceny, and against the other two for

the capital larceny. Russell & Ryan
C. C. 520. But it is important to ob-

serve, says Gabbett (2 Crim. Law,
416), first, that this was a single or

continuing transaction, in which all

the defendants joined or cooperated;

and, secondly, that the judgment, as

against all the prisoners, was for a

capital felony and the same ; and it is

distinguishable in these respects from
the case of Mary and John Messing-

ham, where the defendants were
charged jointly with receiving stolen

goods; and it was decided, on a case

reserved, that as on the joint charge

it was necessary to prove a joint re-

ceipt, and as it appeared from the evi-

dence that Mary Messingham was ab-

sent when John Messingham received

the goods, her receipt afterwards was
to be considered as a separate trans-

action, and the conviction therefore

wrong. 1 Mood. C. C. 267. In such

case, judgment may be given against

the party who is proved to have com-
mitted the first felony in order of time,

but the other must be acquitted. R.

V. Dovey, 2 Den. C. C. 86; 4 Cox C.

C. 428; 2 Eng. L. & Eq. Rep. 532."

2 Benn. & Heard Lead. Cases, 138
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is to be
several

will not be disturbed by the court as irregular.^ So, also, in as-

sault and battery, one may be found guilty of assault and another

of battery.2 ^ fortiori a verdict is good in ordinary cases where

the jury convict one, and acquit or disagree as to the other.^

Defendants § 313. Where One of several defendants is tried alone,

victed^sev-" ^^ i^^y b^ convicted alone ; * nor is it ground of excep-
eraiiy. tion that the others who were jointly indicted were not

tried.^

§ 314. In an indictment against two or more, the charge is

Sentence
Several as well as joint, and the conviction is several ;^

so that if one is found guilty, judgment may be ren-

dered against him, although one or more may be ac-

quitted. To this rule there are exceptions, as in case of conspir-

acy or riot, to which the agency of two or more is essential ; but

violations of the license law, not being within the reason of these

exceptions, come under the general rule.^

Where several persons are jointly indicted and convicted, they

should be sentenced severally,^ and the imposition of a joint fine

is erroneous.^

1 U. S. V. Harding, 1 Wall. Jun.

127 ; Mask v. State, 32 Miss. 406; but

see Hall v. State, 8 Ind. 439. In-

fra, § 755.

2 White V. People, 32 N. Y. 465.

8 See R. V. Cooke, supra, § 305 ; R.

V. Taggart, 1 C. & P. 201 ; Com. u.

Wood, 12 Mass. 313; Com. v. Cook,

6 S. & R. 577.

On an indictment against three, a

joint verdict finding each defendant

guilty by name is in substance a dis-

tinct verdict against each defendant.

Fife V. Commonwealth, 29 Penn. St.

R. 429.
* This is prescribed in Rev. Stat.

U. S. § 1036.

' Supra, § 305, and cases cited

State V. Clayton, 11 Richards. 581;

Com. V. MoChord, 2 Dana, 243.

« Infra, § 755 ; State v. Brown, 49

Vt. 437; State v. Smith, 2 Ired. 402.

See, as to joint receivings, Whart.
Crim. Law, 8th ed. § 989. When two
are charged with an assault, it is not

208

a variance that the proof goes only to

one. R. V. Carson, R. & R. 303
;

Com. V. Griffin, 21 Pick. 523 ; Jen-

nings V. Com. 105 Mass. 586; Com. v.

O'Brien, 107 Mass. 208. As to ver-

dict, infra, § 755. As to sentence,

infra, § 940.

' Com. V. Griffin, 3 Cush. 523. As
to adultery see State v. Lyerly, 7

Jones (N. C), 159.

One defendant on an indictment is

not liable for the costs of others joint-

ly indicted with him. State v. Mc-
O'Blenis, 21 Mo. 272 ; Moody v. Peo-
ple, 20 111. 315. But in Virginia only

one clerk's or attorney's costs are to

be collected on a joint verdict. Com.
V. Sprinkle, 4 Leigh, 650. See Calico

V. State, 4 Pike, 430; Searight v. Com.
13 S. &R. 301.

8 Waltzer v. State, 3 Wis. 785;
Straughan v. State, 16 Ark. 37; Curd
V, Com. 14 B. Mon. 386. Infra, § 940.

» Curd V. Com. 14 B. Mon. 386;

State V. Gay, 10 Mo. 440; State v.
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§ 315. To convict of a joint charge, the act proved must be
joint. One offence proved against one defendant, and offence

a subsequent offence against another, cannot justify a Zf^l^
conviction, unless the offences are overt acts of treason 3"?''^^

]oint ver-
or conspiracy, which are charged as such.^ Thus two diet,

defendants cannot be convicted upon proof that each one com-
mitted an act constituting an offence similar to the act charged
in the indictment.^ And so a man and a woman cannot be jointly

convicted of a single act of adultery upon the admission by one
of an act of adultery committed at one time, and an admission

by the other of an act of adultery committed at another time.*

XIX. STATUTES OF LIMITATION.

§ 816. While, as will be hereafter seen, courts look with dis-

favor on prosecutions that have been unduly delayed,* Constrac-

there is, at common law, no absolute limitation which
liberal tT

prevents the prosecution of offences after a specified defendant.

time has arrived. Statutes to this effect have been passed in

England and in the United States, which we now proceed to con-

sider. Weshould at first observe that a mistake is sometimes
made in applying to statutes of limitation in criminal suits the

construction that has been given to statutes of limitation in civil

suits. The two classes of statutes, however, are essentially dif-

ferent. In civil suits the statute is interposed by the legislature

as an impartial arbiter between two contending parties. In the

construction of the statute, therefore, there is no intendment to

be made in favor of either party. Neither grants the right to

the other ; there is therefore no grantor against whom the ordi-

nary presumptions of construction are to be made. But it is other-

Berry, 21 Mo. 504 ; State v. HoUen- v. McChord, 2 Dana, 242. But see

scheik, 61 Mo. 302. Infra, § 940. contra, Elliott v. State, 26 Ala. 78;

1 Supra, § 302; infra, § 940; R. v. Lindsay v. State, 48 Ala. 169; State

Dovey, 2 Den. C. C. 86; R. v. Hemp- v. Homan, 41 Tex. 155; Johnson v.

stead, R. & R. 344; R. i;. Pulham, 9 State, 8 Eng. 685.

C. & P. 281. But see R. v. Barber, In England, it is said that when
supra, § 302. there is a joint conviction for separate

2 Stevens v. State, 14 Ohio, 386. acts, the conviction maybe sustained

8 Com. V. Cobb, 14 Gray, 57. as to the party proved to have corn-

In gaming, joint indictments have mitted the first felony in order of time.

been sustained against parties taking R. v. Gray, 2 Den. C. C. 87.

separate parts in the same game. Com. * See infra, § 326.
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wise when a statute of limitation is granted by the State. Here
the State is the grantor, surrendering by act of grace its right to

prosecute, and declaring the offence to be no longer the subject

of prosecution. The statute is not a statute of process, to be

scantily and grudgingly applied, but an amnesty, declaring that

after a certain time oblivion shall be cast over the offence ; that

the offender shall be at liberty to return to his country, and re-

sume his immunities as a citizen ; and that from henceforth he

may cease to preserve the proofs of his innocence, for the proofs

of his guilt are blotted out. Hence it is that statutes of limita-

tion are to be liberally construed in favor of the defendant, not

only because such liberality of construction belongs to all acts of

amnesty and grace, but because the very existence of the statute

is a recognition and notification by the legislature of the fact that

time, while it gradually wears out proofs of innocence, has as-

signed to it fixed and positive periods in which it destroys proofs

of guilt.i Independently of these views, it must be remembered
that delay in instituting prosecutions is not only productive of

expense to the State, but of peril to public justice in the attenua-

tion and distortion, even by mere natural lapse of memory, of

testimony. It is the policy of the law that prosecutions should

'1 This is powerfully exhibited in a the defence of the statute of limitations

famous metaphor by Lord Plunkett, of is one not merely of technical process, to

which it is said by Lord Brougham he grudgingly applied, but of right and
(Works, &c. Edinb. ed. of 1872, iv. wise reason, and, therefore, to be gen-

341), that " it cannot be too much ad- erously dispensed. The same thought

mired for the perfect appropriateness is to be found in another great orator:

of the figure, its striking and complete Tia^e 6e fwi kcI rdv riyf irpo^sa/ua; v6/iov

resemblance, as well as its raising be- . . ^ ^okei yap fioi Km 6 'ZoAm' ovSevdc

fore us an image previously familiar to o^^" ^"^i^" '^aZvai amhv, tj rem fil (tvko-

the mind in alf particulars, except its (t'avrela&aii/iac. rok fii" yUp iiSiKovfuvoLg

connection with the subject for which '"""^ ^^
""^Z'

'^ 'W'^'""'',"''"^' «'"rp^°<'-

.^ . ^ 11 i_ ^ i 11 • i^fli. Kara oe tCiv ib£v6oiiEvuv r6v ypovov
It is so unexpectedly but naturally in- , , . ., , „ ^

, ,,,7,.^. „ ,- 1 tuoLUae aaiearaTov IMyyov lasaSat. km
troduced." " Time, so runs this cele- . , i. ,,- . t

brated passage, "with his scythe in his ^^-^^^^^ ^ ^^^^ ^^^^^^ ^. ^^^ ^^^
hand, is ever'mowing down the evi- ^^^^^ ^^^^ „^^„^ ISiiksv, ottuj- /iaprvi uri
dences of title ; wherefore the wisdom ^^ SiKaiov roli kpiifwiQ. Demosthenes,
oE the law plants in his other hand the p^o Phorm. ed. Reiske, p. 952.
hour-glass, by which he metes out the To the same effect may be noticed
periods of that possession that shall Woolsey's Polit. Phil. § 123; and see
supply the place of the muniments his u. S. v. Norton, 91 U. S. (1 Otto)
scythe has destroyed." In other words, sgg,
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CHAP. III.] INDICTMENT : STATUTES OF LIMITATION. [§ 316.

be prompt, and that statutes enforcing suclx promptitude should

be vigorously maintained. They are not merely acts of grace,

but checks imposed by the State upon itself, to exact vigilant ac-

tivity from its subalterns, and to secure for criminal trials the

best evidence that can be obtained.^

1 The early English common law,

based as it was on a rough lex talionis,

knew nothing of such limitations, and
even for some time after their intro-

duction they were viewed as mere
acts of process, to be construed in

doubtful cases against the defendant,

and not as acts of grace. It is remark-

able that in this, as well as in other

points connected with the definition

and punishment of crime, we find

much greater humanity in the Roman
law. Perhaps the reason may be found

in the fact that the English system,

so far as crimes are concerned, was
based on the old Germanic codes,

which, while they recognized certain

rude immunities in the lords, as

against the emperor, vested no rights

whatever in the vassal, as against the

lord; while, on the other hand, the

Roman law viewed all freemen of the

empire, noble or simple, as endowed
with equal unalienable rights, which

no one could interfere with but the

emperor, and he, after Justinian, only

by a fixed code. This idea was

adopted by the countries accepting

the Roman common law. See Kost-

lin, System i. § 128; Hoorebeke 1. c.

pp. 54-59. " Que le crime soit de-

meurd cach^, m6me k I'aide de man-
oeuvres employees par le coupable ou

qu'il ait et^ ddcouvert; que le cou-

pable se soit absents du territoire ou

qu'il y soit reste; qu'il ait obdi aux

appels de la justice ou qu'il s'y soit

soustrait, n'importe ; le ddf aut de pour-

suites, pendant le temps fixe par la

loi, n'en eteindra pas moins Taction

publique." By the old Roman law,

the general limitation was twenty

years. L. 3. D. de requir. vel ab-

sent. (48. 17.) . . . . quamcunque
enim quaestionem apud fiscum, si non
alia sit praescriptio, viginti annorum
silentio praescribi, Divi principes vo-

luerunt. L. 12. C. ad. L. Corn, de

fals. (9. 22.) Querela falsi tempora-

libus praescriptionibus non excluditur,

nisi viginti annorum exceptione, sicut

cetera quoque fere crimina. In ein-

bezzlements and peculations, however,

in order to afford a protection against

frivolous accusations, the limitation

was reduced to Jive years. L. 7. D.
ad L. Jul. pecul. (48. 13.) and so as

to other crimes specified as follows :

L. 2. 9. § 6. D. ad. L. lul. de adult.

(48. 5.) See fully Geib, Lehrbuch,

&c.,§81.
The revolution in the English com-

mon law in this respect is strikingly

illustrated by the equitable extension

of the statute to cases where the pros-

ecution is suspicious, and marked by
unwarrantable delay. See infra, § 326.

Another important point here to be

noticed is that by the Roman common
law these statutes, being acts of grace

or oblivion, and not of process, extin-

guished all future prosecution. When
once the statute fell, the offence was

blotted out, and could not be again

called into existence at the caprice of

the prince. An extraordinary con-

trast to this is to be found in the Act
of Congress of March 3, 1869, by
which the time for finding indictments

in the "late rebel States" is extended

for the period of two years from and
after said States are restored to rep-

resentation in Congress. So far as

this statute undertakes to authorize
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§ 318.] PLEADING AND PRACTICE. [chap. III.

Statute
need not be
specially
pleaded.

§318.

Indictment
should aver
offence
within stat-

ute, or, if

excluded
by statute,
should, by
strict prac-
tice, aver
facts of ex-
ception.

§ 317. Although at one time it was thought other-

wise, the rule is now generally accepted that the plea

may be taken advantage of on the general issue.^

Ordinarily, as we have seen,^ the offence must be laid

in the indictment within the time fixed by the statute

of limitations. On the other hand, where the statute

does not impose an absolute and universal bar, but only

a bar in certain lines of cases, the prosecution may lay

the offence outside the statute, and may prove, without

averring it in the indictment, that the defendant was

within the exceptions of the statute.^ Where this view

obtains, the fact that the offence is on the face of the

prosecutions for offences which prior

statutes of limitation have cancelled,

it is not merely an ex post facto law,

and hence void, but is void in under-

taking to make punishable an offence

which has previously been extin-

guished by an act of grace. This

statute has never been judicially in-

voked, and has now practically ex-

pired. But it is important here to re-

call the principle applicatory to any
future legislative attempts to institute

prosecutions for offences which prior

statutes have cancelled.

A qui tarn action on the act prohib-

iting the slave-trade is within the lim-

itation of the federal statute. Adams
V. Woods, 2 Cr. 336. So is an action

for a penalty under the Consular Act
of 1803. Parsons v. Hunter, 2 Sumn.
419. The two years' limitation of

suits for penalties is repealed by im-

plication by Act of 28th February,

1839, which extends the time to five

years. Stimpson v. Pond, 2 Curt. C.

C. 502. See for other cases, U. S. v.

Fehrenback, 2 Woods, 176; People v.

Haun, 44 Cal. 96.

1 R. V. Phillips, K. & R. 369; U. S.

I). Cook, 17 Wall. 168; U. S.w. Smith,

4 Day, 121; U. S. v. Watkins, 3

Cranch C. C. 441 ; U. S. v. White, 5

Cranch C. C. 73 ; U. S. v. Brown, 2
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Low. 267; State v. Robinson, 9 Post.

274 ; Com. v. Ruflfner, 28 Penn. St.

259; overruling Com. v. Hutchinson,

2 Pars. 463; McLane v. State, 4

Ga. 336 ; State v. Bowling, 10 Humph.
62; Hackney v. State, 8 Ind. 494;

State V. Hussey, 7 Iowa, 409. Contra,

People V. Roe, 5 Park. C. R. 231;

State V. Carpenter, 74 N. C. 230. See,

as to duplicity in such pleas, U. S. v.

Shorey, 9 Int. Rev. Rec. 201.

2 Supra, § 137.
s U. S. V. Cook, 17 Wall. 168; U.

S. V. Ballard, 3 McL. 469; and see

note thereto in Am. Law Reg. Nov.

1873; U. S. V. Wliite, 6 Cranch C.

C. 73; State v. Hobbs, 39 Me. 212;

People V. Van Santvoord, 9 Cow. 655;

Com. V. Hutchinson, 2 Pars. 453;

State V. Bowling, 10 Humph. 52; State

V. Rust, 8 Blackf. 196.

In U. S. V. Cook, supra, an indict-

ment charged the accused with the

commission, more than two years pre-

viously, of certain acts amounting to

an offence as defined by an act of

Congress ; another act limited prose-

cutions for this and other offences

to two years, unless the accused had
been a fugitive from justice. On de-

murrer the indictment was held good,

though it did not allege that the ac-

cused was within the exception.
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indictment primd facie barred cannot be taken advantage of by
demurrer, or motion to quash, nor, a fortiori, by arrest of judg-

ment.^ But where a statute exists limiting all prosecutions within

fixed periods, the more exact course is to state the time correctly

in the indictment, and then aver the exception, and this mode of

pleading is now generally required.^ Perhaps the conflict may be
reduced by appealing to the tests heretofore asserted,^ and hold"

ing that when the exception is part of the limitation it must be
pleaded, but when it is contained in a subsequent clause, and is

clearly matter of rebuttal, then such particularity is not needed.*

In any view a special averment that the offence was committed
within the statute is unnecessary.^

§ 319. Statutory words of description must be taken in their

technical exclusive sense, when it appears they are used statute,

as specifications. Thus "penalty" has been held to ""ai^^o^e^""

include only civil suits,^ and " deceit " has been ruled on^^SeLea
not to include "conspiracy."^ On the other hand, on it specifies.

reasoning already given, when an offence is described, not as the

technical term for a species, distinguished from other specific

terms, but as nomen generalissimum, then it is to have a wide
and popular construction.

§ 320. As a rule, statutes of limitation apply to of- Statute is

retrospec-
fences perpetrated before the passage of the statute as tive.

well as to subsequent offences.®

1 See supra, § 137. IT. S. v. Cook, Mo. 182. See Hatwood v. State, 18

ut supra ; People v. Van Santvoord, Ind. 492 ; State v. Rust, 8 Blackf.

U. S. V. White, ut supra; State v. 195; People v. Miller, 12 Cal. 291.

Howard, 15 Richards. 274; State v. When plea of limitation is good on

Hussey, 7 Iowa, 409; and see R. v. the face of the indictment, the burden

Treharne, 1 Moody, 298 ; Com. v. of proof is on the State to overthrow

Hutchinson, 2 Pars. 453 ; Clark v. a plea of the statute. State v. Snow,

State, 12 Ga. 350; State v. Bowling, 30 La. An. 401. See State v. Wil-

10 Humph. 52. See contra, as to liams, 30 La. An. 842.

arrest of judgment, White v. State, ' Supra, § 238.

Texas, reported in Cent. L. J., Dec. * Garrison v. State, 87 111. 96.

13, 1878, 6 Tex. Ap. 476. « Supra, §§ ,162, 238; though see

2 State V. Hobbs, 39 Me. 212; State State v. Noland, 29 Ind. 212.

V. Robinson, 9 Foster, 274 ; McLane « State v. Thomas, 8 Rich. 295
•

V. State, 4 Ga. 335; State v. Meyers, State v. Free, 2 Hill (S. C), 628.

68 Mo. 266 ; State «. Bryan, 19 La. An. ' State v. Christianburg, Busbee, 46.

435; State u. Bilbo, Ibid. 76; State w. ^ Johnson v. U. S. 3 McLean, 89;

Pierce, Ibid. 90; State v. English, 2 Adams v. Woods, 2 Cr. 342; U. S. v.
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§ 321. The statute begins to run on the day of the commis-

Statute be-
^ion of the offence.i " This," says Berner, " is to be

gins to run dated from the period when the crime is consummated.^
from com- ^
mission of Instantaneous crimes, such as killing and arson, are con-
crime* . _ 1 J

•

summated when they reach the point of completion.

When a distinct result is necessary to completion, i. e. death to

homicide, it becomes part of the crime, no matter how long it

may be delayed, and the offence is fixed in the moment of the

killing. Continuous crimes (such as the carrying of concealed

weapons, use of false weights, &c.) endure after the period of

consummation. With instantaneous crimes, therefore, the stat-

ute begins with the consummation ( Vollendung') ; with contin-

uous crimes, it begins with the ceasing of the criminal act or

neglect." In bigamy, the statute runs from the bigamous mar-

riage, unless the ofiEence is made by statute continuous.^

§ 322. The procedure which must be instituted in order to

Indictment save the statute is, in the federal statutes, " indictment

or information," * and in the statutes of most of the
or infor-

mation

Ballard, 3 McLean, 469 ; U. S. v.

White, 5 Cr. C. C. 73; Com. v. Hutch-
inson, 2 Pars. 453; and to common
law offences in the District of Colum-
bia ; U. S. V. Slacum, 1 Cr. C. C.

485 ; U. S. V. Porter, 2 Ibid. 60 ; U.
S. V. Watkins, 3 Ibid. 442; though
see Martin v. State, 24 Tex. 61.

In New York, the Act of 1873, ex-

tending the time for finding an indict-

ment from three to five years, has

been held not to cover offences com-
mitted before its passage. People v.

Martin, 1 Parker C. E. 187; referring

to People V. Carnal, 6 N. Y. 463 ; San-

ford w. Bennett, 24 Ibid. 20; Shep-

perd V. People, 25 Ibid. 406 ; Has-
tings V. People, 28 Ibid. 400 ; Stone

V. Fowler, 47 Ibid. 566 ; Palmer v.

Conway, 4 Den. 375, 376 ; Watkins
V. Haight, 18 Johns. 138 ; Dash u.

Van Cluck, 7 Ibid. 477; Johnson v.

Burrell, 2 Hill, 238 ; Calkins v. Cal-

kins, 3 Barb. 305 ; McMannis v. But-
ler, 49 Ibid. 176, 181 ; 7 Cow. 252; 10
Wend. 114, 117; 8 Barb. 621; 8 Wend.
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861 ; Hathaway v. Johnson, 55 N. Y.
93; Amsbry v. Hinds et al. 48 Ibid.

57 ; Mongeon v. People, 55 Ibid. 613;

Ely V. Holton, 15 N. Y. 595 ; Moore
V. Mausert, 49 Ibid. 332. And see N.
Y. & Oswego M. R. R. Co. v. Van
Horn, 57 N. Y. 473 ; People ex rel.

Ryan v. Green, 58 Ibid. 295, 303,

304; cited in letter to Alb. L. J. of

Sept. 23, 1875.
1 State V. Asbury, 26 Tex. 82.

^ Lehrbuch d. Strafrechts, 1871, p.

301.

8 Gise V. Com. 81 Penn. St. 428;
Scoggins V. State, 32 Ark. 205. As
to the operation of the statute on con-
tinuous oflfences see U. S. v. Irvine,

98 U. S. 450.

* The finding of an informal present-

ment is not sufficient to take the case
out of the statute. U. S. v. Slacum,
1 Cr. C. C. 485. Nor will a former
indictment on which a nolle prosequi
was entered. U. S. v. Ballard, 3 Mc-
Lean, 469. But see infra, § 325.
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States, "indictment." "Information," in the federal saves stat-

ute.
statutes,^ means not " complaint " by a prosecutor, but
the technical ex officio information filed by the government. Un-
der such statutes, though the indictment must be found to pre-

vent the bar of the statute, the defendant need not be sentenced

within the limitation.^

§ 323. In England, on the other hand, and in jurisdictions

where " indictment" or " information " is not required, insole
the usual warrant issued by a magistrate on a prelim-

inary complaint is enough to save the statute.^ And
this is clearly the case with a presentment by a grand

jury, though the indictment was not found until after

the statute expired ; * and so it is held to be with a commitment
or binding over by a magistrate.^

jurisdic-

tions stat-

ute saved
by warrant
or present-
ment.

1 U. 8. V. Vondersmith, Whart.
Crim. Law, 7tli ed. § 436, note g ; U.
S. V. Slacum, 1 Cr. C. C. 485.

2 Com. V. The Sheriff, 3 Brewster,
394 (Brewster, J. 1869).

8 E. V. Parker, 9 Cox C. G. 475
;

Leigh & C. 459 ; State v. Howard, 15

Richards. 274; Poster v. State, 38

Ala. 425 ; Ross v. State, 55 Ala. 177;

contra, E. v. Hull, 2 F. & F. 16.

* Brock V. State, 22 Ga. 98 ; and
see E. V. Brooks, 1 Den. C. C. 217; 2

C. &K. 402; 2 Cox C. G. 436.

6 E. V. Austin, 1 G. & K. 621. One
or two analogous cases under the Eng-
lish statute may not be here out of

place. In E. v. Willace, 1 East P. G.

186, it was holden upon the repealed

statutes relating to coin, that the in-

formation and proceeding before the

magistrate, upon the defendant's be-

ing taken, was to be deemed the
" commencement of the prosecution "

within the meaning of those acts. See

also R. V. Brooks, 1 Den. C. G. 217;

2 G. & K. 402. But proof by parol

that the prisoner was apprehended for

treason respecting the coin, within

three months after the offence was
committed, was holden not to be suffi-

cient, where the indictment was after

the three months, and the warrant to

apprehend or to commit was not pro-

duced. E. V. Phillips, E. & E. 369.

In E. V. Killminster, 7 G. & P. 228,

an indictment for night poaching was
preferred against the defendant within

twelve months after the commission
of the offence, and was ignored; four

years afterward another bill was found

against him for the same offence, and
upon an objection that the proceeding

was out of time, Coleridge, J., doubted

whether the first indictment was not

a proceeding sufficient to entitle pros-

ecutor to proceed. He reserved the

point, but the defendant was acquitted

upon the merits. See also Tilladam

V. Inhabitants of Bristol, 4 N. & M.
144.

In a remarkable case in Georgia,

it was held that on an indictment for

a major offence, to which the statute

does not apply, but which includes a

minor offence, covered and shielded

by the statute, where the jury con-

victed of the minor offence, the stat-

ute may be applied to the major of-

fence. Clark V. State, 12 Ga. 350.
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§ 324. Whether the exceptions to the statute must be spe-

When cially averred in indictment, has been just noticed.

pends^stat- It is not necessary to constitute the exception of a

?e'^'ewed"°'
psrson " fleeing from justice," that the defendant should

by tempo- ha\e been interraittingly absent from the iurisdiction.
rary re- ° •'

.

turn. If he flies from a prosecution, mere occasional returns

will not start the statute afresh.^ The same rule applies to " con-

cealment." ^

But to soldiers enlisting in the army and then removing this

exception does not apply ;
^ and the same reason vrould be good

as to all removals under ditection of the State.*

§ 325. The failure of a defective indictment, and the presen-

Faiiure of tation of a new and correct indictment after the statute

fn^ctment ^^^ begun to run, does not revive the statute. The
does not statute, as to the particular offence, was put aside by
statute. the commencement of legal proceedings against the de-

fendant, and remains silent until these legal proceedings termi-

nate. And this termination cannot be until a final judgment is

reached on the merits.^

Of course much depends on the form of the statute, for it

is possible to conceive of a statute so couched as to make a judg-

ment on mere technical grounds a termination of the prosecu-

tion, so that a new indictment would be regarded as a new pros-

ecution.

§ 326. In cases of secret offences, where the prosecutor is the

1 U. S. V. White, 5 Cr. C. C. gence and due means, he might have
116. been arrested. Ibid. 116.

A fleeing from justice does not nee- '^ Robinson v. State, 57 Ind. 113.

essarily import a fleeing from proseeu- * Graham v. Com. 51 Penn. St.

tion begun. U. S. v. Smith, 4 Day, 255.

123. A person may flee from justice ^ See U. S. v. Brown, 2 Lowell, 267.

though no process was issued against ' Com. v. SheriflF, 3 Brewst. 394
him. U. S. V. White, 5 Cr. C. C. 39. State v. Johnston, 5 Jones (N. C),
The defendant is not entitled to the 221; State ti. Hailey, 6 Jones (N. C),
benefit of the limitation, if within the 42; Foster v. State, 38 Ala. 425.

two years he left any place, or con- A prosecution, therefore, continues

cealed himself, to avoid detection or when an indictment is dismissed, and
punishment for any offence ; Ibid. 73 the matter immediately submitted to

although he should within the two a grand jury, and a new indictment
years have returned openly to the found, without releasing the defend-

place where the offence was com- ant. Tully v. Com. 13 Bush, 142.

mitted, so that, with ordinary dili- See U. S. v. Ballard, supra, § 322.
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CHAP. III.J INDICTMENT : STATUTES OF LIMITATION. [§ 328.

sole or principal witness, and where, after a short lapse of time,

the defendant, unless previously notified, must in the courts look

nature of things have great difficulty, from the evan- yoratlon^

escent character of memory, in collecting evidence ali- ^^^^y "^

_
-^ p prosecu-

unde as to alibi, the policy of the law is to compel a tion.

speedy prosecution. Eminently is this the case with sexual pros-

ecutions, especially those which are capable of being used for

the extortion of money. Hence courts, as will hereafter be seen,

look with disfavor on prosecutions for rape in which the prose-

cutrix does not make immediate complaint. And there are cases

when the delay is marked and unexcused, when an acquittal will

be directed. This course was taken by a learned English judge
(Alderson) in a case of bestiality, where nearly two years (not

quite the statutory limitation) was allowed by the prosecutor to

pass before institution of proceedings.^

§ 327. The enumeration of specific exceptions is exhaustive,

and the statute cannot be suspended in favor of the
statute not

prosecution by any allegations of fraud on the part of suspended

the defendant. Thus, where it appears that an alleged

misdemeanor was committed more than two years before the

warrant was issued, and that the defendant was all the time

a resident of the State, the prosecution cannot save the bar

of the statute by showing that the defendant put the prosecutor

on a wrong scent, and concealed the crime until a few weeks

before the arrest.^

§ 328. In several of the States restrictions exist requiring

trials in criminal cases to take place within a specified under stat-

period after the institution of the prosecution.^ Thus
^'^^"/uq;

in Pennsvlvania :
" If any person shall be committed duly de-

1.1 Till -T 1 ^ laved may
for treason or felony, and shall not be indicted and be'dis-

tried some time in the next term of oyer and terminer, "^
"^

general jail delivery, or other court, where the offence is properly

cognizable, after such commitment, it shall and may be lawful

1 R. V. Robins, 1 Cox C. C. 114. ofeence. TJ. S. v. White, 5 Cr. C. C
2 Com. V. Ttie Sheriff, 3 Brewster, 39.

394 8 ^g to Georgia see Roebuck v.

The statute runs in favor of an of- State, 57 Ga. 154. The effect of such

fender although it was not known to discharge as a bar is considered infra,

the officers of the United States that § 449.

he was the person who committed the
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for the judges or justices thereof, and they are hereby required

upon the last day of the term, sessions, or court, to set at liberty

the said prisoner upon bail, unless it shall appear to them upon

oath or affirmation that the witnesses for the Commonwealth,

mentioning their names, could not then be procured ; and if such

prisoner shall not be indicted and tried the second term, sessions,

or court, after his or her commitment, unless the delay happen

on the application, or with the assent of the defendant, or upon
trial shall be acquitted, he or she shall be discharged from im-

prisonment. Provided always, that nothing in this act shall ex-

tend to discharge out of prison any person guilty of, or charged

with treason, felony, or other high misdemeanor, in any other

State, and who, by the confederation, ought to be delivered up
to the executive power of such State, nor any person guilty of,

or charged with a breach or violation of the laws of nations." ^

The power of discharging a prisoner under this act, it has been
held, where he has not been tried at the second term, is strictly

confined to the court in which he was indicted ; and the Supreme
Court will not interfere if the commitment is unexceptionable

on the face of it.^ A prisoner who stands indicted for aiding

and abetting another to commit murder, and who was not tried

at the second term, is not entitled to be discharged under the

third section of the act if the principal has absconded, and pro-

ceedings to outlawry against him were commenced without de-

lay, but sufficient time had not elapsed to complete them.^ A
prisoner is not entitled to demand a trial at the second term if

he has a contagious or infectious disease, which may be commu-
nicated in the court to the prejudice of those present.*

1 Act of 18th Feb. 1785, § 3; 2 day of the term, bj' petition or motion,
Smith's Laws, 275; Purdon's Dig. 9th and shall desire to be brought to his

ed. 260. See infra, §§583 eiseg., where trial before the end of the term, and
this subject is discussed in connection shall not be indicted in that term, un-
with the right to a continuance. less it appear by affidavit that the wit-

'^ Ex parte Walton, 2 Whart. 501. nesses against him cannot be produced
" Com. V. Sheriff, &c. of Alleghany, in time, the court shall set him at lib-

16 Serg. & R. 304, Gibson, C.J.,dis- erty, upon hia giving bail, in such
senting. penalty as they shall think reasonable,

* Ex parte Phillips, 7 Watts, 863. to appear before them at a day to
In Virginia it is required, " when be appointed of the succeeding term.

any prisoner committed for treason or Every person charged with such crime,
felony shall apply to the court the first who shall be indicted before or at the
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§ 329. Statutes of limitation, unless the words of the law ex-

pressly direct the contrary, are acts of grace, binding
gj^j^j^g

only the sovereign enacting them, and have no extra- have no
extra-terri-

territorial f orce.^ If, to apply this principle to the pres- toriai ef-

ent question, a foreigner commits an offence in Eng-
land or the United States, it could never be pretended that he

could plead that in his own country the period for prosecution

had expired. And so where jurisdiction is based on allegiance,

as in case of political offences against the United States commit-

ted abroad, the defendant, when put on trial in the country of

his allegiance, would not be permitted to set up the limitations

of the forum delicti commissi. In either case the law as to lim-

itation is that of the court of process. And in this view most

foreign jurists coincide.^ Foelix, however, seems to think, that

in case of a difference in this respect in the codes of States

having concurrent jurisdiction, the milder legislation is to be

preferred.^

second term after he stall have been scribed time when the court should be
committed, unless the attendance of held, but the actual session of the

the witnesses against him appear to court. 2 Va. Cases, 363. When the

have been prevented by himself, shall accused has been tried and convicted,

be discharged from imprisonment, if and a new trial awarded to him, al-

he be detained for that cause only though he should not be again tried

and if he be not tried at or before till after the third term from his ex-

the third term after his examination amination, he is not entitled to a dis-

before the justices, he shall be forever charge. 2 Va. Gas. 162 ; Davis's Va.

discharged of the crime, unless such Cr. Law, 422 ; and see Foster v. State,

failure proceed from any continuance 38 Ala. 425.

granted on the motion of the pris- ^ Whart. Confl. of L. §§ 534-544,

oner, or from the inability of the jury 939.

to agree on their verdict." R. C. of " Berner, Wirkungskreis der Straf-

Va. c. 169, § 28. It has been de- gesetze, p. 164 ;
Kostlin, Syst. Deutsc.

cided that the word term, where it Straf. p. 24; Bar, § 143, p. 568.

occurs in this act, means, not the pre- * II. No. 602.
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CHAPTERIV.

OF FINDING INDICTMENTS, AND HEREIN OF GRAND
JURIES.

I. Power of Grand Juroes to in-

stitute Pbosecutiohs.
Conflict of opinion as to power of

grand jurj' to originate prosecu-

tions, § 332.

Theory that such power belongs to

grand jury, § 334.

Theory that grand juries are limited

to cases of notoriety, or in their

own knowledge, or given to them
by court or prosecuting officers,

§338.
Theory that grand juries are re-

stricted to cases returned by mag-
istrates and prosecuting officers,

§ 339.

Power of grand juries limited to

court summoning them, § 340.

II. Constitution of Grand Juries.
Number must be between twelve

and twenty-three, § 341.

Foreman usually appointed by court,

§342.
Jurors to be duly sworn, § 343.

III. Disqualifications.
Irregularities in empanelling to be

met by challenge to array, § 344.

Disqualified juror may be chal-

lenged, § 345.

Preadjudication ground for chal-

lenge, § 346.

So of conscientious scruples, § 347.

Personal interest a disqualification,

§348.
" Vigilance membership " no

ground, § 349.

Objection to juror must be before

general issue pleaded, § 350.

Plea should be special, § 351.

Aliens not necessary in prosecutions
against aliens, § 362.
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As to record objections, there may
be arrest of judgment, § 353.

IV. Sanction of Prosecuting At-
torney.

Ordinarily bill must be signed by
prosecuting officer, § 354.

Namemay be signed after finding,

§355.

Prosecuting officer's sanction neces-

sary, § 356.

V. Summoning and Indorsement of
Witnesses.

Witnesses for prosecution to be

bound to appear, § 357.

Names of witnesses usually placed

on bill, § 358.

VI. Evidence.
Witnesses must be duly sworn,

§ 358 a.

Defects in this respect may be met
by plea, § 359.

Evidence confined to prosecution,

§ 360.

Probable cause enough, § 361.

Legal proof only to be received,

§363.
Grand jury may ask advice of court,

§364.
New bill may be found on old tes-

timony, § 365.

Vn. Powers of Prosecuting Attor-
ney.

Prosecuting officer usually in attend-

ance, § 366.

Defendant and others not entitled to

attend, § 367.

VIII. Finding and attesting Bill.
Twelve must concur in bill, § 368.

Foreman usually attests bill, § 369.

Bill to be brought into court, § 370.

Finding must be recorded, § 371.
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Bill may be amended by grand jury,

§372.
Finding may be reconsidered, §

373.

Jury usually cannot find part only
of count, § 374.

Insensible finding is bad, § 375.

Grand jury may be polled, § 376.

IX. Misconduct of Grand Juror.
Grand juror may be punished for

misconduct, § 377-

X. Duty to testify.
Grand juror may be examined as to

what witness said, § 378.

Cannot be admitted to impeach find-

ing, § 379.

Prosecuting officer inadmissible to

impeach finding, § 380.

I. POWERTO INSTITUTE PROSECUTIONS.

§ 332. The value of grand juries is one of those questions

which shifts with the political tendencies of the age.

When liberty is threatened by excess of authority, then opinion as

a grand jury, irresponsible as it is, and springing (sup- grand ju-°

posing it to be fairly constituted) from the body of the [iSe°prof
people, is an important safeguard of liberty. If, on ^''"'i"''^-

the other hand, public order, and the settled institutions of the
land, are in danger from momentary popular excitement, then a
grand jury, irresponsible and secret, partaking, without check, of

the popular impulse, may, through its inquisitorial powers, be-
come an engine of great mischief to liberty as well as to order.

In the time of James II., when Lord Somers's famous tract was
written, a barrier was needed against oppressive state prosecu-

tions, and this barrier grand juries presented. In our own times

a restraint may be required upon the malice of private prose-

cutors, and the violence of popular excitement ; and it is to the

adequacy of grand juries for that purpose that public attention

has been turned.^ It is possible to conceive of a third even more
perilous contingency : that grand juries, selected in times of high

party excitement, may be so organized as to become the unscru-

pulous political tools of the party which happens to be in power,

and may be used by this party to annoy or oppress its political

antagonists. Rejecting, however, this hypothesis as one which

a free people living under a constitutional government would not

permanently tolerate, we may view the question in its relation to

the conditions above first stated. Assuming that of all prosecu-

tions instituted either by government or individuals the grand

jury has an absolute veto at the outset, the fundamental ques-

tion still remains, have grand juries anything more than the

1 See, for recent criticisms, London Law Times, Oct. 4, 1879.
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§ 334.J PLEADING AND PRACTICE. [chap. IV.

power of veto, or, in other words, can they originate prosecutions,

and if so, with what qualifications ?

§ 333. On this point three views are advanced, which it will

be out of the compass of this work to do more than state, with

the authorities by which they are respectively supported, leaving

the question for that local judicial arbitrament by which alone it

can be settled.

These views are :
—

§ 334. That grand juries may on their own motion institute

Theory all prosecutions whatsoever, is a view which was gen-

erally accepted at the institution of the federal govern-

ment, and was in accordance with the English practice

that such
power be-
longs to

grand
jury. then obtaining.!

The right of a prosecutor to make complaint personally to a

grand jury is practically recognized by Mr. Bradford, at the

1 In the report of the English Com-
missioners of 1879, we have the fol-

lowing (pp. 32-3) :
—

" Wedoubt whether the existence

of the power to send up a bill before

a grand jury without a preliminary

inquiry before a magistrate, the ex-

tent of this power, and the facilities

which it gives for abuse, are generally

known. It is not improbable that

many lawyers, and most persons who
are not lawyers, would be surprised to

hear that theoretically thei;e is noth-

ing to prevent such a, transaction as

this : Any person might go before a

grand jury without giving any notice

of his intention to do so. He might

there produce witnesses, who would

be examined in secret, and of whose

evidence no record would be kept, to

swear, without a particle of founda-

tion for the charge, that some named
person had committed any atrocious

crime. If the evidence appeared to

raise a prima facie case, the grand

jury, who cannot adjourn their in-

quiries, who have not the accused per-

son before them, who have no means
of testing in any way the evidence
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produced, would probably find the

bill. The prosecutor would be en-

titled to a certificate from the officer

of the court that the indictment had
been found. Upon this he would be

entitled to get a warrant for the ar-

rest of the person indicted, who, upon
proof of his identity, must be commit-

ted to prison till the next assizes.

The person so committed would not

be entitled as of right to bail, if his

alleged offence were felony. Even if

he were bailed, he would have no
means of discovering upon what evi-

dence he was charged, and no other

information as to his alleged oifence

than he could get from the warrant,

as he would not be entitled by law to

see the indictment or even to hear it

read till he was called upon to plead.

He would have no legal means of ob-
taining the least information as to the
nature of the evidence to be given, or
(except in cases of treason) even as

to the names of the witnesses to be
called against him; and he might thus

be tried for his life without having
the smallest chance of preparing for

his defence, or the least information

as to the character of the charge."
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time attorney general of the United States, in a letter to the

secretary of state, dated Philadelphia, February 20, 1794.1 A
question had arisen whether a tumultuous assemblage before the

house of a foreign consul, coupled with a demand for the de-

livery of persons supposed to have been concealed therein, was
the subject of prosecution in the courts of the United States.

The district attorney thought it was not, and of the same opinion

was Mr. Bradford. " But if the party injured is advised or be-

lieves that the federal courts are competent to sustain the prose-

cution," said the latter eminent authority, " I conceive that he
ought not to be concluded by my opinion or that of the district

attorney. If he desires it, he ought to have access to the grand
jury with his witnesses ; and if the grand jury will take it upon
themselves to present the offence in that court, it will be the
duty of the district attorney to reduce the presentment into

form and the point in controversy will be thus put in a train for

judicial investigation." Mr. Bradford's language is too pointed,

when taken in consideration with his long practical experience

with the duties of a prosecuting officer, and his remarkable pre-

cision as a lawyer, to admit of the supposition that he contem-
plated an approach to the grand jury through the return of a
committing magistrate. The grand jury were to " present " the

offence without the interposition of magistrate or attorney gen-
eral, and they were to receive personally the prosecutor and his

witnesses, for the purpose of determining whether a presentment

should be made.

§ 335. Such, also, appears to have be'en the view of the late

Judge Wilson of the Supreme Court of the United States.^

§ 836. In the works of the first Judge Hopkinson, the right

of the grand jury to call such additional witnesses as they desire,

not in themselves part of the witnesses for the prosecution, is

defended in a tract written with much spirit, though in a style

intended at the time more for popular than professional effect.^

A similar latitude of inquiry is apparently advocated by Judge
Addison. " The matters which, whether given in charge or of

their own knowledge, are to be presented by the grand jury, are

all offences within the county. To grand juries is committed

^ 1 Opinions of Attorneys General, ^ 2 Wilson's Lectures on Law, 361.

22. ° 1 Hopkinson's Works, 194.
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the preservation of^ the peace of the county, the care of bringing

to light for examination, trial, and punishment, all violence, out-

rage, indecency, and terror ; everything that may occasion dan-

ger, disturbance, or dismay to the citizens. Grand juries are

watchmen stationed by the laws to survey the conduct of their

fellow-citizens, and inquire where and by whom public authority

has been violated, or our Constitution and laws infringed." ^ As
the learned judge, however, in the same charge, intimates an

opinion that a grand jury is not to be permitted to summon wit-

nesses before it, except under the supervision of the court, it

would seem that the inquisitorial powers which he describes are

to be only exercised on subjects which are given in charge to them

by the court, or rest in the personal knowledge of the jurors.

§ 337. Perhaps, however, the broadest exposition is found in

an opinion of the Supreme Court of Missouri, where it was held

that a grand jury have a right to summon witnesses and start a

prosecution for themselves; and that the court is bound to give

them its aid for this purpose.^

The same view has been taken in the Circuit Court of the

United States in the District of Columbia."

A similar question was raised in 1851, in the Circuit Court of

the United States for the Middle District of Tennessee. The
grand jury, it would seem, without the agency of the district

attorney, called witnesses before them whom they interrogated

as to their knowledge concerning the then late Cuban expedi-

tion. The question was brought before the presiding judge

(Catron, J., of the Supreme Court of the United States), who
sustained the legality of the proceeding, and compelled the wit-

nesses to answer.^ Perhaps, however, the writer may venture

1 Addison's Charges, 47. or hearing them confessed by the guilty
^ Ward V. State, 2 Mo. 120. See party. The juror makes his state-

State «. Corson, 12 Mo. 404; State u. ment as a witness, under his oath
Terry, 30 Mo. 368. taken as a grand juror. He does state,

' U. S. V. Tompkins, 2 Cranch C. and is bound by his oath to state, tho

C. R. 46 ; though see U. S. v. Lyles, person -who did the criminal act, and
4 Cranch C. C. 469. all the facts that are evidence tending

* "The grand jury," said Judge to prove that a crime had been com-
Catron, " is bound to present on the in- mitted.

formation of one of its members. He " The grand jury have the undoubt-
states to his fellow-jurors the facts that ed right to send for witnesses and have
have come to his knowledge by seeing, them sworn to give evidence generally
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the remark that the learned judge, in citing a former edition of

this book, goes too far in assuming that it is there unqualifiedly-

stated that the general practice is as he lays down.

and to found presentments on the evi-

dence of such witnesses; and the ques-

tion here is, whether a witness thus

introduced is legally bound to disclose

whether a cripie has been committed,

and also who committed the crime. If

a grand juror was a witness, he would
be bound to give the information to his

fellow-jurors voluntarily, as his oath

requires him to do so. And so also the

general oath taken in court by a wit-

ness, who comes before a grand jury,

imposes upon him the obligation to

answer such legal questions as are

propounded by the pry, to the end
of ascertaining crimes and offences

(and their perpetrators) that the jurors

suppose to have been committed. If

general inquiries could not be made
by the grand jury, neither the offence

nor the offender could be reached in

many instances where common law ju-

risdiction is exercised. In the federal

courts such instances rarely occur ; still

they have happened in this circuit, in

cases where gangs of counterfeiters

were sought to be detected; but es-

pecially in cases where spirituous liq-

uors had been introduced among the

Indians residing west of the Missouri

River. That drunkenness, riots, and

occasionally murder, had been com-

mitted by Indians who were intoxi-

cated was notorious; but who had in-

troduced the intoxicating spirits into

the Indian country was unknown.

The fact of introduction was the crime

punishable by act of Congress. In the

Missouri District many such cases have

arisen ; there the grand jury is in-

structed, as of course, to ascertain who
did the criminal act. The fact and

the offender it is their duty to ascer-

tain ; and these they do ascertain con-

16

stantly, by general inquiries of wit-
nesses, whether they know that spiritu-

ous liquors have been introduced into

the Indian country; and, secondly,
who introduced them. It is part of the
oath of the grand jury to inquire of

matters given them in charge by the
court, and to present as criminal such
acts as the court charges them to be
crimes or offences indictable by the
laws of the United States. And in

executing the charge it is lawful for

the grand jury —and it is its duty —
to search out the crime by questions to ,

witnesses of a general character. The
questions propounded by the jury in

this instance, and presented to the
court for our opinion, are in substance:
' Please to state what you may know
of any person or persons in the city

of Nashville, who have begun or have
set on foot, or who have provided the

means for a military expedition from
hence against the island of Cuba.
2d. Or of any person who has sub-

scribed any amount of money to fit out

such an expedition. 3d. Or do you
know of any person who has procured
any one to enlist as a soldier in a mili-

tary expedition to be carried on from
hence against the island of Cuba? 4th.

Or of any person asking subscriptions

for, or enlisting as soldiers in, a mili-

tary expedition to be carried on from
hence against the island of Cuba? '

" As all these questions tend fairly

and directly to establish some one of

the offences made indictable by the

Act of 1818, and are pertinent to the

charge delivered to the grand jury,

they may be properly propounded to

the witness under examination, and he
is bound to answer any or all of them,
unless the answer would tend to estab.
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§ 338.

Theory
that grand
juries are
limited to

cases of no-
toriety, or
in their

A second view is that the grand jury may act upon

and present such offences as are of pubHc notoriety,

and within their own knowledge, such as nuisances, se-

ditions, &c., or such as are given to them in charge by
the court, or by the prosecuting attorney, but in no

own knowi- other cases without a previous examination of the ac-

to cases cused before a magistrate. This is the view which may

them by t>e now Considered as accepted in the United States
court or courts, and in most of the particular States. In Penn-
prosecut- ' ^
ing officers, sylvania the annoyances and disorders attending the

unlimited access of private prosecutors to the grand jury room
has led a court of great respectability to hold it to be an indict-

able offence for a private citizen to address the grand jury unless

when duly summoned.^ And this is now generally accepted.^

In accordance with this view. Judge King, in an able decision

delivered in 1845, refused to permit the grand jury, on their

own motion, to issue process to investigate into alleged misde-

meanors in the officers of the board of health, a public institu-

tion established in Philadelphia for the preservation of public

health and comfort.^ This conclusion was, in 1870, emphatically

lish that the witness was himself guilty

according to the act of Congress.
" This doctrine is believed to be in

conformity to the former practice of

the state Circuit Courts of Tennessee,

and is assuredly so according to the

practice in other States, as will be seen

by the opinions of the Supreme Courts

and circuit judges found in Whart.
Crim. Law, 3d ed. c. 6."

I Com. V. Crans, 3 P. L. J. 442.

See Ridgeway's case, 2 Ashmead,
247 ; State v. Wolcott, 21 Conn. 272.

And see also comments in Plartranft's

App. 85 Penn. St. 433.

^ Infra, §§ 367, 966.

' " A warrant of arrest," he said,

" founded on probable cause supported

by oath or affirmation, is first issued

against the accused by some magis-

trate having competent jurisdiction.

On his arrest, he hears the ' nature and
cause of the accusation against him,'
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listens to the testimony of the'witness-

es ' face to face,' has the right to cross-

examine them, and may, resort to the

aid of counsel to assist him. It is not

until the primary magistrate is satis-

fied by proof that there is probable
cause that the accused has committed
some crime known to the law, that he
is further called to respond to the ac-

cusation. He is then either bailed or

committed to answer before the appro-
priate judicial tribunal, to whom the
initiatory proceedings are returned for

further action. On this return , the law
officer of the Commonwealth prepares
a formal written accusation, called an
indictment, which, with the witnesses
named in the proceeding as sustain-

ing the accusation, are sent before
a grand jury, composed of not less

than twelve, nor more than twenty-
three citizens acting under oath, only
to make true presentments, who again
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sustained by the Supreme Court of the State, by whom it was
held that a grand jury cannot indict without a previous prose-

examine the accuser and his witnesses,

and not until at least twelve of this

body pronounce the accusation to be
well founded by, returning the indict-

ment a true .bill, is the accused called

upon to answer whether he is guilty,

or not guilty of the offence charged,

against him. No system can present

more efficient guarantees against the

oppressions of power or prejudice, or

the machinations of . falsehood and
fraud. The moral and legal responsi-

bilities of a public oath, the liability

to respond in damages for a malicious

prosecution,, are cautionary admoni-
tions to the prosecutor at the outset. If

the primary magistrate acts corruptly

and oppressively, in furtherance of the

prosecution, and against the truth and
justice of the case, he may be degraded
from his judgment seat. By the op-

portunity given to the accused of hear-,

ing and examining the prosecutor and
his witnesses, he ascertains the time,

place, and circumstances of the crime

charged against him, and thus is ena-

bled, if he is an innocent man, to pre-

pare his defence, —a thing of the

hardest practicability if a preliminary

hearing is not afforded to him. For

how is an accused effectively to pre-

pare his defence unless he is informed,

not merely what is charged against

him, but when, where, and how he is

said to have violated the public law.

It is not true, that a bill of indictment

found, without a preliminary hearing,

furnishes him with this vital informa-

tion. It practically neither describes

the time, place, nor circumstances of

the offence charged. Time is suffi-

ciently described, if the day on which

the crime is charged is any day before

the finding of the bill, whether it is

the true day of its commission or not.

Place is sufficiently indicated, if stated

to be within the proper county where
the indictment is found; and circum-

stances are adequately detailed, when
the offence is described according to

certain technical /ormuZae. Hence the

inestimable value of preliminary pub-
lic investigations, by which the ac-

cused can be truly informed, before

he comes to trial, what is the offence

he is called upon to respond to. It is

by this system that criminal proceed-

ings are ordinarily originated. Were
it otherwise, and a system introduced

in its place, by which the first intima-

tion to an accused of the tendency of

a proceeding, against him, involving

life or liberty, should be given when
arraigned for trial under an indictment,

the keen sense of equal justice, and
the innate detestation of official op-

pression which characterize the Amer-
ican people, would make it of brief

existence. It is the fitness and pro-

priety of the ordinary mode of crim-

inal procedure, its equal justice to ac-

cuser and accused, that renders it of

almost universal application in our

own criminal courts, and makes it un-

wise to depart from it, except under

special circumstances or pressing emer-

gencies."

Three exceptions were laid down
to the general rule thus described as

follows :
—

" The first of these is where criminal

courts, of their own motion, call the at-

tention of grand juries to and direct

the investigation of matters of general

public import, which, from their aature

and operation in the entire community,

justify such intervention. The action
.

of the courts on such occasions rather
,

bears on things than persons, the object

being the suppression of general and
public evils, affecting, in their influence

and operation, communities rather than
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cation before a magistrate ; except in offences of public noto-

riety, such as are within their own knowledge, or are given

neighboring State, or where a less

prompt mode of proceeding might lead

to the escape of a public offender. In

these, however, and in all other cases

individuals, and, therefore, more prop-

erly the subject of general and special

complaint; such as great riots, that

shake the social fabric, carrying terror

and dismay among the citizens; gen-

eral public nuisances, affecting the pub-

lic health and comfort; multiplied and
flagrant vices, tending to debauch and
corrupt the public morals, and the like.

In such cases the courts may properly,

in aid of inquiries directed by them,

summon, swear, and send before the

grand jury such witnesses as they may
deem necessary to a full investigation

of the evils intimated, in order to

enable the grand jury to present the

offence and the offenders. But this

course is never adopted in cases of

ordinary crimes charged against indi-

viduals, because it would involve, to a

certain extent, the expression of opin-

ion by anticipation of facts subsequent-

ly to come before the courts for direct

judgment, and because such cases pre-

sent none of those urgent necessities

which authorize a departure from the

ordinary course of justice. In direct-

ing any of these investigations, the

court act under their official respon-

sibilities, and must answer for any

step taken not justified by the proper

exercise of a sound judicial discre-

tion.

" Another instance of extraordinary

proceeding is where the attorney gen-

eral, ex officio, prefers an indictment

before a grand jury without a previous

binding over or commitment of the

accused. That this can be lawfully

done is undoubted. And there are

occasions where such an exercise of

•official authority would be just and
necessary ; such as where the accused
has fled the justice of the State, and
an indictment found may be required

previous to demanding him from a
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where this extraordinary authority is

exercised by an attorney general, the

citizen affected by it is not without his

guarantees. Besides, the intelligence,

integrity, and independence which al-

ways must be presumed to accompany
high public trust, the accused, unjustly

aggrieved by such a procedure, has the

official responsibility of the officer to

look to. If an attorney general should

employ oppressively this high power,
given to him only to be used when pos-

itive emergencies or the special nature

of the case requires its exercise, he
may be impeached and removed from
office for such an abuse. The court,

too, whose process and power is so

misapplied, should certainly vindicate

itself by protecting the citizen. In

practice, however, the law officer of

the Commonwealth always exercises

this power cautiously, —generally un-

der the directions of the court, —and
never unless convinced that the gen-
eral public good demands it.

" The third and last of the extraor-

dinary modes of criminal procedure
known to our Penal Code is that which
is originated by the presentment of a
grand jury. A presentment, properly

speaking, is the notice taken by a grand
jury of any offence, from their own
knowledge or observation, without any
bill of indictment being laid before

them at the suit of the Commonwealth.
Like an indictment, however, it must
be the act of the whole jury, not less

than twelve concurring on it. It is,

in fact, as much a criminal accusation

as an indictment, except that it ema-
nates from their own knowledge, and
not from the public accuser, and ex-
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them in charge by the court, or are sent to them by the district

attorney.^

cept that it wants technical form. It

is regarded as instructions for an in-

dictment. That a grand jury may
adopt such a course of procedure, with-

out a previous preliminary hearing of

the accused, is not to be questioned

by this court. And it is equally true,

that in making such a presentment,

the grand jury are entirely irresponsi-

ble, either to the public or to individ-

uals aggrieved, —the law giving them
the most absolute and unqualified in-

demnity for such an official act. Had
the grand jury, on the present occa-

sion, made a legal presentment of the

parties named in their communication,

the court would, without hesitation,

have ordered bills of indictment

against them, and would have fur-

nished the grand jury with all the tes-

timony oral and written, which the

authority we are clothed with would

have enabled us to obtain. While the

power of presentment is conceded, we
think no reflecting man would desire

to see it extended a particle beyond
the limit fixed to it by precedent and
authority. It is a proceeding which

denies the accused the benefit of a

preliminary hearing; which prevents

him from demanding the indorsement

of the name of the prosecutor on the

indictment before he pleads, —a right

he possesses in every other case; and

which takes away all his remedies for

malicious prosecution, no matter how
unfounded the accusation on final hear-

ing may prove to be, —a system which

certainly has in it nothing to recom-

mend its extension."

Within these limits, it was held, the

action of a grand jury was coitfined,

1 McCullough V. Com. 67 Penn.

St. R. 30; S. P., Com. v. Simons,

6 Phil. R. 167.

In McCullough V. Com. it was said

by the chief justice: "It has never

been thought that the 9th section of

the 9th article of the Constitution,

commonly called the Bill of Rights,

prohibits all modes of originating a

criminal charge against oSenders ex-

cept that by a prosecution before a

committing magistrate. Had it been

so thought, the court, the attorney

general, and the grand jury, would

have been stripped of power univer-

sally conceded to them. In that event

the court could give no offence in

charge to the grand jury, the attorney

general could send up no bill, and the

grand jury could make no presentment

of their own knowledge, but all pros-

ecutions would have to pass through

the hands of inferior magistrates."

In Rowand v. Com. 82 Penn. St.

405, it was ruled that the district at-

torney, with the powers of the dep-

uty attorney general conferred upon

him by the Act of May 3, 1850 (P.

L. 654), may prefer an indictment

before the grand jury without a pre-

liminary hearing or previous commit-

ment of the accused, and this even

after a return of ignoramus to a pre-

vious indictment of the accused for

the same offence ; but this power is to

be exercised under the supervision of

the proper court of criminal jurisdic-

tion, and its employment can only be

justified by some pressing and ade-

quate necessity. It was further said,

that where the exercise of such power

by the district attorney has been ap-

proved by the Court of Quarter Ses-

sions, it will not be reviewed by the

Supreme Court. See infra, § 373. To
the same effect see Brown v. Com. 76

Penn. St. 319; and compare People v.

Horton, 4 Parker C. R. 222.

229



§ 338.] PLEADING AND PRACTICE. [chap. IV.

So it is held in Tennessee that a presentment, found not on

the knowledge of any of the grand jury, but upon information

and in the particular case before the

court, where a communication had
been received from the grand jury,

stating that charges had been made
by one of their number, to the effect

that one or more members of a public

trust had been guilty of converting to

their own use public money, and ask-

ing that witnesses should be furnished

them, to enable them to examine the

charge, the court held that such an

investigation was incompatible with

the limits of the common law. " Grand
juries," it was said, " are high public

functionaries, standing between ac-

cuser and accused. They are the

great security to the citizens against

vindictive prosecution, either by gov-

ernment or political partisans, or by
private enemies. In their indepen-

dent action the persecuted have found

the most fearless protectors; and in

the records of their doings are to be

discovered the noblest stands against

the oppression of power, the viru-

lence of malice, and the intemperance

of prejudice. These ele/ated func-

tions do not comport with the position

of receiving individual accusations

from any source, not preferred before

them by the responsible public au-

thorities, and not resting in their own
cognizance sufficient to authorize a

presentment. Nor should courts give,

unadvisedly, aid or countenance to any

such innovations. For if we are bound

to send for persons and papers, to sus-

tain one charge by a grand juror be-

fore the body against one citizen, we
are bound to do so upon every charge

which every other grand juror, pres-

ent and future, following the prece-

dent now sanctioned, may think proper

hereafter to prefer. It is true, that in

the existing state of our social organ-

ization, but partial and occasional
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evils might flow from grand jurors re-

ceiving, entertaining, and acting on

criminal charges against citizens, not

given them by the public authorities,

nor within their own cognizance. But
we cannot rationally claim exemption

from the agitations and excitements

which have at some period of its history

convulsed every nation. Those com-

munities which have ranked among
the wisest and the best have become,

on occasions, subject to temporary po-

litical and other frenzies, too vehe-

ment to be resisted by the ordinary

safeguards provided by law for the se-

curity of the innocent. Under such

irregular influences, the right of every

member of a body like the grand jury,

taken immediately from the excited

mass, to charge what crime he pleases

in the secret conclave of the grand

jury room, might produce the worst

results. It is important, also, in the

consideration of this question, to be

borne in mind, that the body so to be

clothed wilih these extraordinary func-

tions is, perhaps, the only one of our

public agents that is totally irrespon-

sible for official acts. When the offi-

cial existence of a grand jury termi-

nates, they mingle again with the gen-

eral mass of the citizens, intangible for

any of their official acts, either by
private action, public prosecution, or

legislative impeachment. That the ac-

tion of such a body should be kept

within the powers clearly pertaining

to it is a proposition self-evident, —
particularly where a doubtful author-

ity is claimed, the exercise of which
has a direct tendency to deprive a cit-

izen of any of the guarantees of his

personal rights secured by the Consti-

tution. Our system of criminal ad-

ministration is not subject to the re-

proach, that there exists in it an
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delivered to the jury by others, should be abated on a plea of the

defendant.^

irresponsible body with unlimited ju-

risdiction. On the contrary, the du-
ties of a grand jury, in direct criminal

accusations, are, confined to the inves-

tigation of matters given them in

charge by the court, of those preferred
before them by the attorney general,

and of those which are sufficiently

within their own knowledge and ob-
servation to authorize an official pre-

sentment. And they cannot, on the
application of any one, originate pro-
ceedings against citizens, which is a
duty imposed by law on other public

agents. This limitation of authority

we regard as alike fortunate for the
citizen and the grand jury. It pro-

tects the citizen from the persecution

and annoyance which private malice
or personal animosity, introduced into

the grand jury room, might subject

him to. And it conserves the dignity

of the grand jury, and the veneration

with which they ought always to be
regarded by the people, by making
them umpire between the accuser and
the accused, instead of assuming the

office of the former.
" Wehave less difficulty in coming

to these conclusions, from the con-

sciousness that they have no tendency

to give immunity to the parties named
in the communication of the grand
jury, if they have violated any public

law. The charge preferred by the

grand juror alluded to in the commu-
nication is clear and distinct. It is

one over which every committing mag-
istrate of the city and county of Phil-

adelphia has jurisdiction. Any one
of this numerous body may issue his

warrant of arrest against the accused,

his subpoena for the persons and pa-

pers named, and may compel their

appearance and production. And if

sufficient probable cause is shown that

the accused have been guilty of the

crimes charged against them, he may
bail or commit them to answer to

this court. The differences to the ac-

cused between this procedure and that

proposed are, that before a primary
magistrate the defendants have a re-

sponsible accuser, to whom they may
look if their personal and official

characters have been wantonly and
maliciously and falsely assailed. They
have the opportunity of hearing the

witnesses face to face. They may be
assisted by counsel, in cross-examin-

ing those witnesses, and sifting from
them the whole truth. And not the

least, they by this means know what
crime is precisely charged against

them ; and when, where, and how it

is said to have been perpetrated:

rights which we admit and feel the

value of, and of which we would most
reluctantly deprive them, even if we
had the legal authority to do so.

" On the whole, we are of opinion

that we act most in accordance with

the rights of the citizen, most in con-

formity with a wise and equal admin-

istration of the public law, by declin-

ing to give our aid to facilitate the

extraordinary proceedings proposed

against the parties named in the com-
munication of the grand jury; and by
referring any one, who desires to pros-

ecute them for the offences charged)

to the ordinary tribunals of the Com-
monwealth, which possesses all the

jurisdiction necessary for that pur-

pose, and can exercise it more in uni-

son with the rights of the accused

1 State V. Love, 4 Humph. 255.

Infra, § 358, note.

also State v. Caine, 1 Hawks, 352.
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To the same effect is an authoritative charge of Judge Field,

of the Supreme Court of the United States, delivered to a Cali-

fornia grand jury, in August, 1872 : " Your oath requires you to

diligently inquire, and true presentment make, ' of such arti-

cles, matters, and things as shall he given you in charge, or other-

wise come to your knowledge touching the present service.'' The

first designation of subjects of inquiry are those which shall be

given you in charge ; this means those matters vrhich shall be

called to your attention by the court, or submitted to your con-

sideration by the district attorney. The second designation of

subjects of inquiry are those which shall ' otherwise come to your

than could be accomplished by the

mode proposed in the communication
of the grand jury."

To the same effect are the remarks
of the Commissioners appointed in

1870 to revise the Criminal Code of

New York : —
" It had its origin," they say (p.

116), "in England, at a time when
the conflicts between the power of the

government on the one hand, and the

rights of the subject on the other,

were fierce and unremitting; and it

was wrung from the hands of the

crown, as the only means by which
the subject, appealing to the judgment
of his peers, under the immunity of

secrecy, and of irresponsibility for

their acts, could be rendered secure

against oppression. Happily, in our

country, no illustration of its value in

this respect has been furnished. But
it was nevertheless introduced among
us in the same spirit in which it took

its rise in the mother country, and, as

the very language of the Constitution

shows, was designed to be a means of

protection to the citizen against the

dangers of a false accusation, or the

still greater peril of a sacrifice to pub-

lic clamor. That language is, that ' no

person shall be held to answer for a

capital or otherwise infamous crime

(except in cases which are enumer-
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ated), unless on presentment or in-

dictment of a grand jury.' Acting

within this sphere, the institution of

a grand jury may be regarded, not

merely as a safeguard to private right,

but as an indispensable auxiliary to

public justice; and within these lim-

its, it is the duty alike of the legislat-

ure and of the people to sustain it

in the performance of its duties. But
when it transcends them, •—when it

can be used for the gratification of

private malignity, —or when, wrap-

ping itself in the secrecy and immu-
nity with which the law invests it, its

high prerogatives are prostituted for

purposes frowned upon by every prin-

ciple of law and human justice, —it

may become an instrument dangerous
alike to public and to private lib-

erty."

See also report of English Commis-
sioners, given in the 7th edition of

this work, § 458.

In New York a binding over is not
necessary if the case is under exam-
ination. See People v. Hyler, 2 Par-
ker C. R. 566; People v. Horton, 4
Parker C. R. 222.

A grand jury, it seems, may of their

own knowledge indict a person com-
mitting perjury before them. State v.

Terry, 30 Mo. 368.
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knowledge touching the present service ; ' this means those mat-
ters within the sphere of and relating to your duties which shall

come to your knowledge, other than those to which your atten-

tion has been called by the court or submitted to your considera-

tion by the district attorney. But how come to your knowledge ?

Not by rumors and reports, but by knowledge acquired from the

evidence before you, or from your own observations. Whilst
you are inquiring as to one offence, another and a different of-

fence may be proved, or witnesses before you may, in testifying,

commit the crime of perjury. Some of you, also, may have per-

sonal knowledge of the commission of a public offence against

the laws of the United States, or of facts which tend to show
that such an offence has been committed, or possibly attempts

may be made to influence corruptly or improperly your action

as grand jurors. If you are personally possessed of such knowl-

edge, you should disclose it to your associates ; and if any at-

tempts to influence your action corruptly or improperly are made,

you should inform them of it also, and they will act upon the

information thus communicated as if presented to them in the

first instance by the district attorney. But unless knowledge is'

acquired in one of these ways, it cannot be considered as the

basis for any action on your part. We, therefore, instruct you

that your investigations are to be limited : First. To such mat-

ters as may be called to your attention by the court; or. Sec-

ond. May be submitted to your consideration by the district

attorney ; or. Third. May come to your knowledge in the course

of your investigations into the matters brought before you, or

from your own observations ; or. Fourth. May come to your

knowledge from the disclosures of your associates. You will

not allow private prosecutors to intrude themselves into your

presence and present accusations. Generally such parties are

actuated by private enmity, and seek merely the gratification of

their personal malice. If they possess any information justify-

ing the accusation of the person against whom they complain,

they should impart it to the district attorney, who will seldom

fail to act in a proper case. But if the district attorney should

refuse to act, they can make their complaint to a committing

magistrate, before whom the matter can be investigated, and if

suflicient evidence be produced of the commission of a public
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offence by the accused, he can be held to bail to answer to the

action of the grand jury." ^

Perhaps with this position may be harmonized a case in New
York, where it was held that a grand jury may find a bill against

parties who are under arrest on a coroner's warrant, after the

coroner's jury has returned an inquest implicating them, and be-

fore the examination by the coroner has been completed.^

§ 339. The third view is that the grand jury are in all in-

Theory stauces limited in their action to cases in which there

jury are has been such a primary hearing as enables the defend-

to cases ^^^1 before he is put on trial, to be confronted with the

bvmaris- 'w^itnesses against him, and meet his prosecutor face to
tratesand face.^ If it should happen, Under any Contingencies of
prosecuting

^ , , .

officer. legislation, that grand juries should be selected by the

dominant political party, so as to be used by that party for polit-

ical ends, then it is important that they should be restricted in

the way which this limitation prescribes. An executive should

have power, it is true, to institute, at his discretion, prosecutions,

even though these prosecutions are aimed at political antagonists.

But he should act, when exercising this power,' responsibly, tak-

ing upon himself the burden, and challenging impeachment or

popular condemnation should he do wrong. In this check he

will move cautiously, and with due regards to constitutional and
legal sanctions. It is otherwise, however, when he is authorized

to act through a grand jury selected by himself or his depend-

ents, and ready to execute, in every respect, his will. Such a

body, irresponsible, servile to the political party whose creature

it is, armed with inquisitorial powers of summoning before it

whomsoever it will, examining them in secret, giving whatever

interpretation it may choose to their evidence, finding whatever

1 Pamph. E.ep. p. 9. See 2 Saw- ' As advocating this view may be
yer, 663-67; S. P., Lewis v. Commis. noticed a pamphlet entitled The His-

74 N. C. 194. tory and Law of the Writ of Habeas
^ People V. Hyler, 2 Park. C. R. Corpus, with an Essay on the Law of

(N. Y.) 566. The prosecuting attor- Grand Juries, by E. IngersoU, of the
ney, according to the usual practice, Philadelphia Bar, 1849. 2 Hale's
may on his official responsibility send Pleas of the Crown, by Stokes & In-

a bill to a grand jury without a prior gersoU, 164.

arrest or binding over. U. S. v. Fu-
ers, 12 Int. Rev. Rec. 43.
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bills it chooses and ignoring all others, may become a dan-

gerous engine of despotism, calculated to disgrace the govern-

ment which acts through it, and provoke to revolution those on
whom it acts. Under a system in which the grand jury is ap-

pointed by the executive, it is better that its functions should be

limited in the terms here prescribed ; and that in all cases in

which the executive desires to initiate a prosecution, it should be
by information, or preliminary arrest before a magistrate. At
common law, the right in a grand jury to institute prosecutions

on its own motion is based on the assumption that it represents

the people at large, and ceases to exist when it is not so consti-

tuted.i

§ 340. Under the federal Constitution, Congress has invested

the courts of the United States with criminal juris- po^erof
diction, and since this jurisdiction is chiefly exercised ?™."'^,.

'
_

_

•' juries urn-
through the instrumentality of grand juries, the power ited to

J. ^ T • , . . . ,1 court sum-
01 Congress to determine their functions results by nee- moning

essary implication. As a rule, the powers of grand ju-

ries are coextensive with, and are limited by, the criminal juris-

diction of the courts of which they are an appendage.^ Hence,
too, a presentment by a grand jury in the Circuit Court of the

United States, of an offence of which that court has no juris-

diction, is coram non j'udice, and is no legal foundation for any

prosecution which can only be instituted on the presentment

or the indictment of a grand jury, to be carried on in another

court.*

1 Except where proceedings orig- bill as prosecutor. State v. Caine,

inate ex officio from the attorney gen- Hawks, 352.

eral, or where a grand juror possesses In Tennessee, the grand jury cannot

in his own breast sufficient knowledge originate prosecutions except when by

of the commission of a crime to enable statute they have inquisitorial power,

his fellows to find a bill exclusively on State v. Robinson, 2 Lea, 114.

his evidence, cases, both in England In Michigan, there must be a pre-

and this country, are rare where an liminary binding over. O'Hara v.

indictment is found without a preced- People, 41 Mich. 623 ; cf. Shepherd

ing hearing and binding over to an- v. State, 64 Ind. 43.

swer ; and even where the bill is ^ See Shepherd v. State, 64 Ind.

based on the evidence of a member of 43.

the grand pry, it has been held in ' See U. S. v. Hill, 1 Brock. 156
;

one of the States that public safety re- TJ. S. v. Reed, 2 Blatch. 435 ; U. S. v.

quired his name to be indorsed on the Tallman, 10 Blatch. 21.
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II. CONSTITUTION OF GRANDJURIES.

§ 341. Though twenty-four are usually summoned on grand

Number juries, not more than twenty-three can be empanelled,

bl'tween ^^' Otherwise, a complete jury of twelve might find a

twen™-""*
bill, when, at the same time, a complete jury of twelve

three. might dissent.^ If of twenty-four, the finding is void.^

And it appears that, at common law, a grand jury composed

of any number from twelve to twenty-three is a legal grand

jury .3 If less than twelve the defect at common law is fatal.*

§ 342. After the jury is assembled, the first thing, if no chal-

Foreman lenges are made, or exceptions taken, is to select a fore-

pointed by iii^-nf which, in the United States courts, in New York,
court. jn Pennsylvania, and in most of the remaining States,

is done by the court ; in New England, by the jury themselves.^

§ 343. The oath administered to the foreman is substantially

T ^ the same in most of the States: "You, as foreman of
Jurors to

_ _

'

be duly this inquest, for the body of the county of , do
sworn.

fv. N 1 -n TT 1 •

swear (or ainrm) that you will diligently inquire, and

true presentment make, of such articles, matters, and things as

shall be given you in charge ; the commonwealth's (or state's)

counsel, your fellows', and your own, you shall keep secret ; you
shall present no one for envy, hatred, or malice ; neither shall

you leave any one unpresented for fear, favor, affection, hope of

reward, or gain, but shall present all things truly, as they come
to your knowledge, according to the best of your understanding

(so help you God)." The rest of the grand jury, three at a
time, are then sworn (or affirmed) as follows : "The same oath

1 Cro. Eliz. 654; 2 Hale, 121; 2 State, 3 Greene (Iowa), 513. In
Hawk. c. 25, s. 16; Com. v. Wood, 2 Missouri twelve jurors suffice. State
Cush. 149

;
Hudson u. State, 1 Blackf. v. Green, 66 Mo. 631. In other

317; Rev. Stat. N. Y. p. iv. e. 4, § States special limitations exist. See
26. See Ridling v. State, 56 Ga. 601. State v. Swift, 14 La. An. 827.
As to statutes limiting number see U. * Clyncard's case, Cro. Eliz. 654;
S. V. Reynolds, 1 Utah, 819; 98 U. S. State v. Symonds, 36 Me. 128; Com.
145. V. Sayres, 8 Leigh, 722; State ».

= R. V. Marsh, 6 Ad. & El. 236; Davis, 2 Ired. 153; Barney v. State,
People V. Thurston, 5 Cal. 69. 12 Sm. & M. 68; People v. Butler, 8

' State V. Symonds, 36 Me. 128; Cal. 435.
State V. Davis, 2 Iredell, 153; Pybos 6 Smith's Laws of Pa. vol. vii. p.
V. State, 3 Humph. 49; Dowling v. 685; Rev. St. N. Y. part iv. c. 2, tit.

State, 5 Sm. & M. 664; Norris v. 4, § 26; Davis's Prec. p. 9.
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(or affirmation) which your foreman hath taken, on his part, you
and every of you shall well and truly observe, on your part (so

help you God)."^ In Pennsylvania, after the words, "shall be

given you in charge," in the foreman's oath occur the words,
" or otherwise come to your knowledge, touching the present ser-

vice." In Virginia the same expression is introduced ; but the

subsequent clause, enjoining secrecy, is omitted.^ In Massachu-

setts the jury are sworn in a body, the foreman being afterwards

elected, but the oath is the same as the above.^

III. DISQUALIFICATION OF GRANDJURORS, AND HOWIT MAYBE EX-
CEPTEDTO.

§ 344. Irregularities in selecting and empanelling

the grand jury, which do not relate to the competency itiesinem-

^ .-,..., /. „ , 1. , ,
panelling,

of individual jurors, may usually be objected to by to be met
rpi • bychal-
± niS lenge to

array.

challenge to the array,* or by motion to quash,

must of course be before the general issue.^

1' See Cr. Cir. Com. p. 11, 6th ed.

2 Tate's Dig. tit. Juries. In the

Crimes Act of 1866 the oath is given

in full. Pamph. L. 926.

8 Rev. Stat. Mass. c. 136, § 5.

Where, on the first day of the term

of a circuit superior court, a grand

jury was empanelled and sworn, and

proceeded in discharge of its duties,

but next day it was discovered that

one of the grand jurors wanted legal

qualification, upon which the court

discharged him and ordered another

to be sworn in his place, it was held

that this was regular, and the grand

jury was duly constituted. Com. v.

Burton, 4 Leigh, 645. See Jetton v.

State, 1 Meigs, 192.

^ Jewett's case, 3 Wend. 314; U. S.

V. Blodgett, 35 Ga. 336; James v.

State, 45 Miss. 572; Chase v. State,

46 Miss. 683; Boles r. State, 24 Miss.

445; Logan v. State, 50 Miss. 269;

Barney v. State, 12 S. & M. 68; State

V. Duncan, 7 Yerg. 271; Vanhook

V. State, 12 Tex. 252; Reed v. State,

1 Tex. Ap. 1; State v. Jacobs, 6 Tex.

99; People v. Earnest, 45 Cal. 29; U.
S. V. Tallman, 10 Blatch. 21.

It has been held not to be a good
cause of challenge to the array, that

the officers whose duty it was to make
the original selection were two or

three weeks at the work : nor, that

one of them was temporarily absent;

nor, that they employed a clerk to

write the names selected, and put

them in the wheels. Com. v. Lip-

pard, 6 S. & R. 395.

But strong personal bias on the part

of the persons employed in drawing

the jury may be a cause for challenge

of the array. State v. McQuaige, 5

S. C. 429.

6 Infra, § 350; Brown v. Com. 73

Penn. St. 34; State v. Easter, 30 Oh.

St. 542; Barrows v. People, 73 111.

256; State v. Borroum, 25 Miss. 203;

James u. State, 45 Miss. 572; State

V. Whitton, 68 Mo. 91 ; State v. Green-

wood, 23 Minn. 104; Dixon v. State,

29 Ark. 165 ; People v. Southwell, 46

Cal. 141.

In North Carolina plea is said to
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Disquali-
fied juror
may be
chal-
lenged.

§ 345. When a person who is disqualified is returned it is a

good cause of challenge, which may be made by any

person who is concerned in the business to come be-

fore the grand jury.^ Although it is said an amicus

curiae may be sometimes allowed to intervene,^ yet

generally the right is limited to those who are at the time under

a prosecution for an offence about to be submitted to the con-

sideration of the grand jury or against whom a prosecution is

threatened.^

§ 346. It is therefore a good cause of exception to a grand

Preadju- juror, that he has formed and expressed an opinion as

ground"for ^^ ^^^ guilt of a party whose case will probably be pre-
challenge. gented to the consideration of the grand inquest.* As
will presently be seen, the objection must ordinarily be found

before indictment found.^
So of con- s 347_ ^ conscientious inability to find a bill for a
scientious "^.

_

-^

scruples. capital offence is a good ground for challenge.^

U. S. V. White, 5 Cranch C. C. R. 457
;

be the proper mode of exception.

State V. Heywood, 73 N. C. 437. For
N. Y. practice as to plea in abate-

ment see Dolan v. People, 64 N. Y.
485 ; People v. Tweed, 50 How. Pr.

262, 273, 280, 286. A challenge to

the array is in New York not per-

mitted. Carpenter v. People, 64 N.
Y. 483.

1 2 Hawk. c. 25, s. 16; Bac. Ab.
Juries, A. ; Burn, J., 29th ed. Jurors,

A ; Mershom v. State, 51 Ind. 14.

As to time of challenge see People v.

Geiger, 49 Cal. 643. As to plea see

infra, § 419.

2 Com. V. Smith, 9 Mass. 107.

8 People V. Horton, 4 Park. C. R.

222; Hudson u. State, 1 Blackf. 318;

Ross V. State, 1 Blackf. 390 ; Thayer
V. People, 2 Dougl. (Mich.) 418; State

V. Herndon, 5 Blackf. 75; U. Si v.

Blodgett, 35 Ga. 336; State v. Cor-
son, 12 Mo. 404 ; but see contra, Tuck-
er's case, 8 Mass. 286; State u. Cla-
rissa, 11 Ala. 57 ; State v. Hughes, 1

Ala. 655.

* People r. Jewett, 3 Wend. 314;
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Com. V. Clark, 2 Browne, 325 ; State

V. Gillick, 7 Iowa, 287; State v. Quim-
by, 51 Me. 395 ; People v. Manahan,
32 Cal. 68; but see Musick v. Peo-

ple, 40 111. 268 ; State v. Clarissa, 11

Ala. 57.

' In Pennsylvania, before Tilghm an,

C. J., and Brackenridge, J., in 1814,

the defendants, who were confined in

jail on a charge of homicide, were al-

lowed to challenge a grand juror for

favor, after the grand jury were sworn.

Com. V. Clarke, 2 Browne, 325.

° State V. Rockafellow, 1 Halst.

332 ; State v. Ricey, 5 Halst. 83
;

Gross V. State, 2 Carter (Ind.), 329;

Jones V. State, 2 Blackf. 477 ; State

V. Duncan, 7 Yerg. 271. Infra, §
664.

A challenge to the array, however,
will not be allowed on the ground that

in the selection of the grand jurors

all persons belonging to a particular

fraternity were excluded, if those who
are returned are unexceptionable, and
possess the statutory qualifications.



CHAP. IV.J GRANDJUKIES : CHALLENGESOF. [§ 360.

§ 348. In Massachusetts it was held, in an early case, that the

court will not set aside a grand juror because he has personal

originated a prosecution against a person for a crime, ^Isq'^anfi-

whose case was to come under the consideration of the <^atioii.

grand jury.^ In Vermont, a still more extreme doctrine has

been maintained, it being held that the court has no power to

order a grand juror to withdraw from the panel in any particular

case, although it were one of a complaint against himself.^ But
these decisions cannot be reconciled with the general tenor of

authority, nor with the analogies of the English common law.

It is a serious discredit as well as peril to a man to have a bill

found against him ; and if this is likely to be done corruptly, or

through interested parties, he has a right to apply to arrest the

evil at the earliest moment. Besides, it is far less productive of

injury to public justice for a jury to be purged, at the outset, of

an incompetent member, than for the indictment, after the grand

jury adjourns, to be set aside on account of such incompetency.^

§ 349. It is no ground for challenge to a grand juror "^''S\-

that he belongs to an association whose object it is to member-
. , ,

. . ship no
detect crime.* ground.

§ 350. Much difference of opinion has existed on the question

whether, after bill found, the defendant can take ad- ^^. .

, _
Objections

vantage of the personal incompetency of any of the to juror

t 1 1. 1 • T T.I 1 • -1 must be
grand jury who found it. In Massachusetts it was said, made be-

generally, that objections to the personal qualifications eralfssue

of a grand juror, or to the legality of the returns, can- v^^^^^^-

not affect any indictments found by them, after they have been

received by the court and filed ; ^ and, though the doctrine was

doubted in a subsequent case, it cannot be said to have been

People V. Jewett, 3 Wend. 314, sed charge against such person, or that

quaere. See Com. v. Lippard, 6 S. & he is a witness on the part of the pros-

11. 395. ecution, subpoenaed or recognized as

1 Com. V. Tucker, 8 Mass. 286. See such; and if such objection is estab-

U. S. V. Williams, 1 Dillon, 485. lished, the juror is to be set aside. But
2 Baldwin's case, 2 Tyler, 473. no challenge to the array, or to any
8 In NewYork, by the Kevised Stat- person summoned on it, shall be al-

utes, a person held to answer to any lowed in any other cases. 2 R. S. 724,

criminal charge mayobject to the com- §§ 27, 28.

petency of a grand juror, before he is * Musick v. People, 40 111. 268. See

sworn, on the ground that he is the infra, § 660.

prosecutor or complainant upon any ^ Com. v. Smith, 9 Mass. 107.
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overruled.^ The New York practice at common law was, as has

been stated, substantially the same.^ In New Jersey, it is said

that it is not a good plea in abatement, that a member or mem-
bers of the grand jury were interested in the conviction of the

defendant, and had prejudged his case.^ In Pennsylvania, it has

been held no cause for quashing an indictment for burglary that

ten of the grand jurors were stockholders of the bank on which

the burglary had been committed.* In Alabama, it was said,

originally, that after an indictment has been found against the

prisoner, and the same has been filed and accepted in court, he

cannot except to the personal qualifications of the persons se-

lected and sworn on the grand jury, or plead in bar or avoidance

of the indictment, that one of the jurors who preferred it is an

alien ; ^ but the point appears, afterwards, to have been deter-

mined otherwise ; and it was then held that a plea in abatement

in such case was the proper mode of objection.^ The mere
fact that a prosecutor was a member of a grand jury is not, it

has been held in the United States Circuit Court in Minnesota,

ground for a plea in abatement.^ In Virginia, at an early period,

it was ruled that where a bill of indictment is found by a grand

jury, one of whom is an alien, or otherwise disqualified by law,

the bill or presentment may be avoided by plea.^ So where, in

a prosecution for a misdemeanor at the instance of a voluntary

prosecutor, the defendant filed a plea in abatement that one of

the grand jurors who found the indictment was not a freeholder,

and the issue made upon that plea was found for the defendant,

and the indictment quashed, it was held the court should give

judgment for the costs against the prosecutor.* In Ohio an in-

dictment found by a grand jury composed of less than fifteen

1 Com. V. Parker, 2 Pick. 563. St. 319. See Com. v. Chauncey, 2

2 People V. Jewett, 3 Wend. 314. Ashm. 90.

8 State V. Rickey, 5 Halst. (N. J.) ^ Boyington v. State, 2 Port. 100.

R. 83. ° State v. Middleton, 5 Port. 484;
* Rolland'u. Com. 82 Penn. St. 306. State v. Ligon, 7 Port. 167; State v.

Pleading in Pennsylvania, or even Clarissa, 11 Ala. 57; and see Musick
standing mute so that a plea o£ not v. People, 40 111. 268.

guilty is entered, is by statute a waiver ' U. S. u. Williams, 1 Dillon, 486.
of all errors and defects involved in ^ Com. u. Cherry, 2 Va. Cas. 20.

precept, venire, drawing, summoning, See Reich v. State, 53 Ga. 73.

and returning of jurors. Dyott m. Com. » Com. u. St. Clair, 1 Grat. 556.
5 Whart. 67

; Brown v. Com. 76 Penn.
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persons, having the qualifications required by the statute, is not

sufficient to put the accused on trial, and a plea to the indict-

ment, that one of the grand jurors had not the requisite statutory-

qualifications, is a good plea in bar ;
^ but in this State it is now

settled that a plea to the incompetency of a grand juror is bad.^

In several States, it has been determined that the disqualifica-

tions of one of the grand jurors finding an indictment may be

taken advantage of by motion to quash or plea in abatement, but
that this must be before the general issue is pleaded.^

Ordinarily after the general issue has been pleaded objections

are too late ; and when the objection goes to the manner of

drawing, it should be taken by challenge to the array.* Such
is undoubtedly the English rule, as well as that existing in most

parts of the United States.^ But on principle, in those cases

in which the defendant is surprised, and had no opportunity to

take exception until after the finding of the bill, he should be
allowed to take advantage of any irregularity by plea.^

1 Doyle V. State, 17 Ohio, 222.

2 State V. Easter, 30 Oh. St. 542.
^ State V. Burlinghame, 15 Me.

104; State v. Symonds, 36 Me. 128;

State V. Carver, 49 Me. 588; State

u. Wright, 53 Me. 328 ; State v. Rand,
33 N. H. 216; State v. Newfane, 12

Vt. 422; State v. Maloney, S. C. R.

I. 1879; People v. Griffin, 2 Barb.

427; People v. Harriot, 3 Park. C.

R. 112; State o. Norton, 3 Zab. 33;

Com. V. Chauneey, 2 Ash. 90 ; Com.
V. Williams, 5 Grat. 702; State v. Mar-
tin, 2 Ired. 101; State v. Duncan, 6

Ired. 98; State v. Griffin, 74 N. C.

316; State v. Duncan, 7 Yerg. 271;

State V. Bryant, 10 Yerg. 527; Ter-

rill V. State, 9 Ga. 58 ; Thompson v.

State, 9 Ga. 210; Reich v. State, 53

Ga. 73 ; State v. Brooke, 9 Ala. 10
;

State V. Clarissa, 11 Ala. 57; Barney

V. State, 12 S. & M. 68; Boles v.

State, 24 Miss. 445 ; McQuillan v.

State, 8 S. & M. 587 ; Rawls v. State,

Ibid. 599 ; State v. Borroum, 25 Miss.

728; Vanhook v. State, 12 Tex. 252;

Jackson v. State, 11 Tex. 261 ; Glad-
16

den V. State, 12 Fla. 562; Wilbijrn

V. State, 21 Ark. 198. See Battle v.

State, 54 Ala. 93 ; State v. Mahan, 12
Tex. 283. As to NewYork see Dolan
V. People, 64 N. Y. 485, and cases cited

supra, 344. Whart. Prec. § 1158.
* Ibid. Supra, § 344.

6 2 Hale, 155; 3 Inst. 34; Cro. Car.

134, 147; 2 Hawk.c. 25, ss. 18, 26, 29,

30; Bac. Ab. Juries, A.; 1 Ch. C. L.
309; State v. Carver, 49 Me. 588; Peo-
ple V. Griffin, 2 Barb. 427; Rolland
V. Com. 82 Penn. St. 306; State v.

Martin, 2 Ired. 101; State v. Ward, 2

Hawks, 443 ; State v. Lamon, 3 Hawks,
175; State v. Seaborn, 4 Dev. 305;
People V. Hidden, 32 Cal. 445. See
for form Whar. Prec. 1158. In In-

diana such is, by statute, no longer

the law. Ward v. State, 48 Ind. 289;

overruling State o. Herndon, 5 Blackf.

75 ; Vattier v. State, 4 Blackf. 72. As
to practice under such plea see Bird

V. State, 53 Ga. 602.

* See, however, U. S. v. White, 5

Cranch C. C. 457 ; U. S. v. Tal-

man, 10 Blatch. 21; State v. Quimby,
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§ 351. It is necessary that the plea, in such case, should set

forth sufificient to enable the court to give judgment

should be on it on demurrer.^ Thus where, upon a presentment
specia

. ^y ^ grand jury for gaming, the defendant tendered a

plea in abatement, that one of the grand jurors nominated him-

self to the sheriff to be put on the panel, who summoned him to

serve, without alleging that this nomination of himself by the

grand juror was corrupt, or that there was a false conspiracy be-

tween him and the sheriff for returning him on the panel ; it was

held that the plea was bad.^

§ 352. It is not necessary, at common law, that any part of a

Aliens not grand jury finding a bill against an alien should be

iifprosecu-
aliens.^ Such, it has been determined, is also the rule

tions in Pennsylvania.* The doctrine, that all the grand
against

^

"^

_ _

*-*
_

aliens. jurors should be inhabitants of the county for which

they are sworn to inquire, admits, it would seem, of no modifi-

cation.^

§ 363. As we have already seen, objections to the grand jury,

, ^
when such objections are not of record, must be taken

record ob- before trial of the general issue ; and in some States

there may even record defects are cured by verdict.^ It is other-

of iudg- wise, at common law, as to objections of record. Here,
ment.

j£ there be no statutory impediment, a motion in arrest

may be entertained.'

Where the error is of record, its existence must be determined

by inspection.^

51 Me. 595 ; People v. Jewett, 3 of the board in that year. State v.

Wend. 314; State v. Gillick, 7 Iowa, Newer, 7 Blackf. 307.

287. 8 Hawk. b. 2, c. 43, § 36.
i Ward V. State, 48 Ind. 289. * Res. v. Mesca, 1 Ball. 73.

2 Com. ti. Thompson, 4 Leigh, 667. « Roll. Abr. 82; 2 Inst. 32, 33, 34;

A plea in abatement, that the grand Hawk. b. 2, c. 25.

jurors who found the indictment were ^ Supra, §§ 345, 350 ; infra, § 766.

selected by the board of commission- ' State v. Harden, 2 Richards. 533.

ers on the 6th of May, 1841, and that See Floyd v. State, 30 Ala. 511 ; State

they had no authority to make the v. Connell, 49 Mo. 282; State u. Vahl,
selection on that day, is bad, for not 20 Tex. 779. Infra, § 766.

showing that the said 6th of May » Smith v. State, 28 Miss. 728.

was not included in ithe May session
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CHAP. IV.J GRANDJURY : FINDING BILL. [§ 356.

IV. INDICTMENT MUST BE SANCTIONEDBY THE PROSECUTINGAT-
TORNEY.

§ 354. It is essential to the validity of an indictment that it

should be submitted to the grand jury by the prose- Ordinarily

cuting officer of the State ;
^ and it is even said that his be signed

signature is necessary before such submission,^ though ''^ P™^"

the point has been doubted ;
^ and in several jurisdic- eer-

tions it has been expressly decided that an indictment need not

be so signed.*

§ 355. Even where the signature is necessary, the district at-

torney will be allowed to sign an indictment found Namemay
without his signature being appended thereto, and a

after^find-

motion to quash for want of such signature will then '°s-

be overi'uled.^

§ 356. The proceedings -in bringing an indictment before the

court must be conducted by the prosecuting attorney

in person, even where the trial before court and jury ingoffi-

may be conducted by other counsel.^ The indictment tion neces-

being signed and preferred by the attorney general, it
^^'^'

1 McCullough V. Com. 67 Penn.
St. 30; Com. v. Simons, 6 Phil. R.

167; Foote v. State, 3 Hayw. 98;

Hite V. State, 9 Yerg. 198.

2 Ibid.; Teas v. State, 7 Humph. 174.

A signature of the first name by the

initial letter is enough. Vanderkarr
V. State, 51 Ind. 91. Supra, § 338;

infra, §§ 554 et seq.

2 State V. Vincent, 1 Car. Law R.

493.

* State V. Reed, 67 Me. 127; State

V. Coleman, 8 S. C. 237; Thomas v.

State, 6 Miss. 20; Keithler u. State,

10 S. & M. 192; Ward v. State, 22

Ala. 16 ; Harrall v. State, 26 Ala. 53;

Anderson v. State, 5 Pike, 444; con-

tra, Jackson v. State, 4 Kans. 150.

See U. S. V. McAvoy, 4 Blatch. 418.

In Indiana it would seem now neces-

sary that the bill should come to court

signed by the prosecuting attorney.

Heacock v. State, 42 Ind. 393; though

see McGregg v. State, 4 Blackf. 101.

As to variance in title see State v.

Tannahill, i Kans. 117.

In Tennessee, an indictment signed
" Nathaniel Baxter, Attorney Gen-

eral," was held to be sufficiently sign-

ed, without adding the name of the

district of which he was attorney gen-

eral. State V. Brown, 8 Humph. 89

State u. Evans, 8 Humph. 110; and see

People V. Ashnauer, 47 Cal. 98. But
an indictment signed by a person styl-

ing himself solicitor general is in-

valid, there being no such officer

known in that State. Teas v. State,

7 Humph. 174. See State v. Salge, 2

Nev. 321. It has been held to be not

a valid ohjection to an indictment that

it is signed by one as district attorney

pro tern., rather than by the district

attorney. Reynolds v. State, 11 Tex.

120. See State v. Gonzales, 26 Tex.

197 ; State v. JSfulf, 15 Kans. 404.

6 Com. V. Lenox, 2 Brewst. 249.

9 Infra, §§ 554 et seq. ; Rush v. Cav-
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§ 358.] PLEADING AND PRACTICE. [chap. IV.

will be presumed, in the absence of anything to the contrary,

that an attorney general pro tern., who conducted the trial, was

properly appointed.

V. SUMMONINGOF WITNESSES, AND INDORSEMENTOF THEIR NAMES
ON BILL.

§ 357. In every case where there has been a previous exam-
ination and binding over, which, as has been seen, is the

for prose- regular, and, with a few guarded exceptions, the sole
cution to „ . tv t 1 • • 1 1

be bound Way 01 putting an onender on his trial, the prosecutor,
o appear.

j£ ^here be any, and the witnesses, are ordinarily put

under recognizance to appear and testify. The practice is, im-

mediately at the opening of the court, to call their names ; and,

in case of non-appearance, to secure their attendance by process.

At common law, a justice of the peace, at the hearing of 'a crim-

inal case, has power to bind over this witnesses, as well as the

defendant, to appear at the next court, and in default of bail to

commit them.^ The presence of witnesses not under recognizance

to attend is obtained by the ordinary means of a subpoena.^

§ 358. The practice is, for the prosecuting attorney, or, in

England, the clerk of the assizes, to mark on the back
of each bill the witnesses belonging to it ; though it

has been held that the omission is not fatal.* Nor,
even when required by statute, is the prosecution af ter-

anaugh, 2 Barr, 187; Byrd v. State, 1 inal or other proseoutions in the name
How. Miss. 247; Jarnagin v. State, of the Commonwealth, or when the
10 Yerg. 529. See Bemis's Webster State is a party, which arise in the

- case, where this practice is reported county for which he is elected. Pamph.
to have been sustained. 1850, 654; Com. u. Lenox, 3 Brewst.

The attorney general may properly 249.

assist the circuit attorney at a trial " 2 Hale P. C. 62, 282; 3 M. & S. 1.

for murder, whether ordered by the For cases see Whart. Crim. Ev. § 352.
governor to do so or not, and the ' See Whart. Crim. Ev. § 345.

Names of
witnesses
usually
placed
on bill-

prisoner cannot take just exception.

State V. Hays, 23 Mo. (2 Jones) 287.

MM. & S. 9; U. S. t>. Shepard,
12 Int. Kev. Rec. 10; People v. Naugh-

1 Isham V. State, 1 Sneed, 112. (A ton, 7 Abbott (N. Y.) Pr. N. S. 421;
capital case.) See infra, § 554.

In Pennsylvania, by the first sec-

tion of the Act of May 3, 1850, pro-

viding for the election of district at-

torney, it is provided that the officer

BO elected shall sign all bills of indict-

ment, and conduct in court all crim-
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38 How. Pr. 430 ; State v. Scott, 25

Ark. 107.

In Iowa, witnesses testifying to im-

material facts need not be indorsed.

State V. Little, 42 Iowa, 51 ; and see

State V. Flynn, 42 Iowa, 164.

In Massachusetts, such does not ap-



CHAP, IV.] GRANDJURY: FINDING BILL. [§ 358.

wards precluded, in cases of surprise, from calling non-indorsed

witnesses.

pear to be the course, it being usual
for the grand jury to return generally

the names of all the witnesses exam-
ined by them, without specifying the

bills ; but in a leading ease, where the

prisoner's counsel requested that a
list of the witnesses before the grand
jury should be given, the court

granted the application without doubt,

it being remarked by Wilde, J., that

such a request had never been re-

fused. Com. V. Knapp, 9 Pick. 498.

In Pennsylvania, the Act of 1705
provides that no person or persons
shall be obliged to answer to any in-

dictment or presentment, unless the

prosecutor's name be indorsed there-

upon; 1 Smith's Laws, 56; though it

has been held by the Supreme Court
tlaat the act does not go so far as to

require that a prosecutor should be
indorsed in cases where no prosecutor

exists. R. V. Lukens, 1 Dallas, 5.

Undoubtedly the spirit of the com-
mon law requires that the bill itself

should afford the defendant the means
of knowing who are the witnesses on

whose evidence the accusation against

him is based. Arch. C. P. by Jervis,

13; Barbour's Cr. Treatise, 272. If

the grand jury act irregularly in in-

troducing witnesses without the action

of the attorney general, the proper

course is to move to quash. The ir-

regularity cannot be pleaded in bar.

Jillard v. Com. 26 Penn. St. 169.

It is further provided in Pennsyl-

vania by the Revised Act of 1860,

that " No person shall be required to

answer to any indictment for any of-

fence whatsoever, unless the prose-

cutor's name, if any there be, is in-

dorsed thereon, and if no person shall

avow himself the prosecutor, the court

may hear witnesses, and determine

whether there is such a private pros-

ecutor, and if they shall be of opinion

that there is such a prosecutor, then

direct his name to be indorsed on such

indictment." § 27, Bright. Supp. 1376.

A similar provision exists in Vir-

ginia. Com. V. Dever, 10 Leigh, 685.

In Ohio, it is provided that no bill

of indictment for any offence specified

in the act entitled " An Act for the

Punishment of Crimes," passed March
8, 1831, shall be found a true bill by
any grand jury, unless the name of

the prosecutor be indorsed thereon,

except such bill be found upon testi-

mony sworn and sent to the grand

jury by order of the court, at the re-

quest of the prosecuting attorney, or

the foreman of the grand jury; in

which cases the fact that the bill was
found upon testimony sworn and sent

to the grand jury by order of the

court shall be indorsed on the bill,

instead of the name of the prosecutor.

Act of April 11, 1857, § 6.

The same act provides, that in all

cases where the prosecutor's name is

indorsed on the bill, and the same is

found a true bill by the grand jury,

and upon trial the defendant is ac-

quitted, the prosecutor shall be liable

for costs ; and the court, at the term

at which such acquittal shall lake

place, or at any subsequent term, shall

render judgment against such prose-

cutor for such costs, unless the court

shall be of opinion that there were

reasonable grounds for instituting the

prosecution. Act of April 11, 1857, § 7.

1 Hill V. People, 26 Mich. 496. As
will be hereafter seen, the prosecution

is not required to call all the wit-

nesses so indorsed, though they should

be produced in court. Infra, § 565.
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§ 358.] PLEADING AND PRACTICE. [chap. IV.

As a rule, it may be said that whenever by statute such an in-

dorsement is required, its omission can be taken advantage of

by motion to quash, demurrer, or plea in abatement if not by
motion in arrest.^

In Illinois, under the statute, it is

enough if the names are entered af-

ter that of the prosecuting attorney.

Scott V. People, 63 III. 508.

In Mississippi, though the want of

the name of the prosecutor indorsed

on the back of the bill is fatal (Peter
V. State, 3 How. Miss. 433), it is not

necessary that the grand jury should
return, with the indictment, the names
of the witnesses examined, or the evi-

dence. King V. State, 5 How. Miss.

730.

In Missouri, the name of the pros-

ecutor is required to be indorsed upon
an indictment for any trespass not

amounting to a felony (Rev. Code,
1835, § 451), and under this statute

the prosecutor's name must be in-

dorsed upon an indictment for petty

larceny (State v. Hurt, 7 Mo. 321), or

riot (State v. McCourtney, 6 Mo. 649;
McWatersi). State, 10 Mo. 167); but

it need not be indorsed upon an in-

dictment against a slave for arson

(Lucy V. State, 8 Mo. 134), nor on an
indictment for a disturbance by mak-
ing loud noises (State «. Moles, 9

Mo. 685) ; and it is a sufficient in-

dorsement if the prosecutor's name be
written on the face of the bill. Wil-
liams V. State, 9 Mo. 270.

In Tennessee, the name of the pros-

ecutor must, by statute, be marked
on the back of the bill, and an omis-

sion to do so need not be pleaded in

abatement, but may be taken advan-
tage of at any time. Medaris v. State,

10 Yerg. 239. But if the indictment
be founded on a presentment, the
name of the prosecutor need not be
indorsed on the bill. State v. McCann,
1 Meigs, 91.
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In Iowa, it is said that although the

names of the witnesses should be in-

dorsed on the indictment, they need

not be made a part of the record.

Harriman v. State, 2 Greene, 1270.

In Arkansas, the name of the pros-

ecutor need not be indorsed on a bill

for passing counterfeit coin, that of-

fence not being a trespass upon the

person or property of another less than

felony. Gabe v. State, 1 Eng. 519.

It is not the practice, it is said, in

the courts of the United States, that

the name of the prosecutor should be

written on the indictment (U. S. v.

Mundel, 6 Call, 245 ; see U. S. v.

Flanakin, Hemp. 30; State v. Lup-
ton, 63 N. C. 483), though this de-

pends on the local practice.

In Virginia, the usual practice is

to indorse the names. Haught v.

Com. 2 Va. Cases, 8; Com. v. Dove,
Ibid. 29. It is not there essential,

however, in an indictment for a tres-

pass or misdemeanor, to insert the

name of a prosecutor, if it appears

that the indictment was found on the

evidence of a witness sent to the

grand jury, either at their request, or

by direction of the court; and that

whether there was a previous present-

ment or not. Wortham v. Com. 5

Randolph, 669.

In Kentucky, it is held that the

omission of the name of the prosecutor,

his addition, and residence, in cases of

trespass, is fatal. Com. v. Gore, 3

Dana, 474; Bartlett v. Humphreys,
Hardin, 513.

1 King V. State, 5 How. Miss. 730;

Moore v. State, 13 Sm. & M. 259;

State V. Courtney, 6 Mo. 649 ; Mc-
Waters v. State, 10 Mo. 167; State u.
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VI. EVIDENCE.

§ 358 a. By the old practice, witnesses to be sent to the grand

jury must be previously sworn in open court.^ If a vvitness-

witness who is sent to a grand jury be thus sworn, ^e^uly
though not in the immediate presence of the judge, or swom.

even in his temporary absence from the bench, it is good.^ In

Connecticut, witnesses before a grand jury, according to settled

and uniform practice, are sworn by a magistrate, in the grand

jury room, and not in the court ; and this is pronounced a lawful

mode of administering the oath.^ In the United States Circuit

Courts, the practice has been to summon a justice of the peace

as one of the grand jury, and permit him to swear the witnesses

in the jury room.* In many of the States power is given to

the foreman to swear witnesses whose names are given to him
by the prosecuting officer.^

§ 359. In England, it has been held that a conviction will

not be shaken, although the bill was found on illegal ^gf^^tg ;„

testimony, if on the trial the evidence against the pris- ttis respect

oner is sufficient ; and in a case where it appeared the met by

witnesses before the grand jury had not been sworn at

all, the twelve judges held that the objection, as raised in arrest

of judgment, should be overruled,^ but at the same time unani-

Joiner, 19 Mo. 224; Com. v. Gore, 3 ^ See Bird v. State,, 50 Ga. 585;

Dana, 474; Medaris v. State, 10 Yerg. Allen u. State, 77 111. 484.

239; Towle v. State, 3 Fla. 262, and In Pennsylvania, by the Act of

cases cited above. See contra, State April 5, 1826, as incorporated in the

V. Hughes, 1 Ala. 655. revised Act of 1860, the foreman of the

In Pennsylvania, as has been seen, grand jury, or any member thereof, is

the objection cannot be taken after authorized to administer the oath to

verdict. Jillard v. Com. ut supra witnesses. It will be observed, how-

S. P., Hayden v. Com. 10 B. Monroe, ever, that in the latter State the au-

125. thority is expressly limited to such
1 So in South Carolina. State v. witnesses " whose names are marked by

Kilcrease, 6 Rich. 444. In England, the attorney general on the bill of in-

the omission is fatal. Middlesex Com- diclment ;
" and, consequently, all oth-

mis. 6 C. & P. 90 ; Harriman v. State, ers must be sworn in open court. See

2 Greene (Iowa), 270. Jillard v. Com. 26 Penn. St. 169.

2 Jetton V. State, 1 Meigs, 192. See contra, Ayrs v. State, 5 Cold.

« State V. Fassett, 16 Conn. R. 457. (Tenn.) 26.

* 7 Smith's Laws, 686. ^ R. v. Dickinson, R. & R. Crown
Cases, 401.
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mously made application for a pardon, recognizing, in fact, the

irregularity of the finding, though regarding the plea as a waiver

of the technical error. In this country it has been several times

determined that a motion in arrest of judgment cannot be sus-

tained on the ground that it does not appear from the indorse-

ment on the indictment that the witnesses were sworn before

they were sent to the grand jury ; for the judgment can be ar-

rested only for matter appearing, or for the omission of some mat-

ter which ought to appear on the record, and such indorsements

form no part of the bill.^ But where the objection is taken before

plea, on a motion to quash, it has in England been sustained. ^ It

is true that the English practice has varied, and that afterwards

it was declared that it would be improper for a court to inquire

whether the witnesses were regularly sworn, as the grand jury,

supposing such may not have been the case, were competent to

have found the bill on their own knowledge ;
^ but this limita-

tion has not been recognized in this country, and in England it

has not been always applied.* Thus, where an irregularity was
shown in the swearing, Story, J., exclaimed with great emphasis,

that if such irregularities were allowed to creep into the practice

of grand juries, the great object of their institution was de-

stroyed.^ Where a defendant was called before a grand jury,

and required to testify on a prosecution against himself, the in-

dictment found on such testimony was properly quashed.^ And
in a case in North Carolina, the law was pushed still further, it

being held that where a bill was found on the information of one
of their own body, it was essential that the prosecuting juror

should be regularly sworn, and so noted.'^

§ 360. The question before the grand jury being whether a

Evidence bill is to be found, the general rule is that they should

the prose-" ^®^'' ^^ Other evidence but that adduced by the pros-
cution. ecution.8 But it has been doubted whether, as they

1 State V. Roberts, 2 Dev. & Bat. < R. v. Dickinson, R. & R. 401. See
540; State v. McEntire, Car. L. R. 6 C. & P. 90.

287; King v. State, 5 How. Miss. R. ^ U. S. v. Coolidge, 2 Gall. 364.
730; Gilman v. State, 1 Humph. 59. Infra, § 363.

See Jillard v. Com. 26 Penn. St. 169. « State v. Froiaeth, 16 Minn. 296.
2 6 C. & P. 90. Jnfra, § 363.

R. V. Russell, 1 G. & M. 247; ' State w. Cain, 1 Hawks, 352.
State V. Hatfield, 3 Head, 231. » 2 Hawk. c. 25, s. 145; 2 Hale,
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are sworn to " inquire," they may not, if the case of the prose-

cution appear imperfect, call for such witnesses as the evidence

they have already heard indicates as necessary to make out the

charge.^ Under such a suggestion, it would become the duty

of the prosecuting officer to cause the requisite witnesses to be

summoned ; and it is his duty in any view to bring before the

grand jury all competent witnesses to the res gestae.^ But it is

not the usage to introduce, in matters of confession and avoid-

ance, witnesses for the defence, unless their testimony becomes

incidentally necessary to the prosecution.^

§ 361. The question was in former times much considered

whether the sole inquiry of a grand juror should not be

whether sufficient ground has been adduced by the pros- cause

ecution to require a defendant to account for himself ^"""^ '

on a public trial. On the one hand, it has been laid down by
high authority that the inquest, as far as in them lies, should be

257 ; 4 Bla. Com. 303; U. S. v. Palmer,

2 Cranch C. C. R. 11; U. S. v. Law-
rence, 4 Ibid. 514.

1 1 Chitty C. L. 318. See Dicken-

son's Quar. Ses. 174, 175.

2 Infra, § 565.

8 Supra, §§ 71-3; 1 B. & C. 37, 51;

3 B. & A. 432; 1 Chit. Rep. 214; Ad-
dison's Charges, 42 ; U. S. v. White,

2 Wash. C. C. 29; U. S. v. Palmer, 2

Cranch C. C. B. 11; U. S. w. Blod-

gett, 35 Ga. 336; Resp. v. Sohseffer,

1 Dallas, 236. See infra, §§ 361-2.

In Lawson v. Labouchere, in the

Queen's Bench Division (L. R.), the

facts, as stated by the Law Times,

Nov. 29, 1879, were as follows: —
" Mr. Labouchere was charged be-

fore Sir Robert Carden with libelling

Mr. Lawson, and in the course of the

inquiry the defendant proposed to

cross-examine the complainant with a

view to show the truth of the state-

ments which constituted the alleged

libel. The magistrate refused to

permit this, holding that it was not

competent to the defendant at that

stage of the proceedings to give evi-

dence of the truth of the statements.

A mandamus was applied for to the

Court of Queen's Bench to compel the

magistrate to receive this evidence.

With regard to their power generally

to grant a mandamus in such cases, the

court said they undoubtedly had the

power, where a magistrate having au-

thority to hear and determine refuses

to exercise the jurisdiction he pos-

sesses, or, where his interpretation is

a frustration of justice, to direct him

to hear and determine, but no power

to control him in the conduct of the

case, or to prescribe to him the evi-

dence which he shall receive or reject.

The argument of the defendant was

that in this case the magistrate had

declined jurisdiction, and that, said

the court, 'is a matter which involves

the question whether he had jurisdic-

tion to receive the evidence tendered,'

upon which point the court was unan-

imous that he had not, and, there-

fore, that they could not grant a man-

damus."
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satisfied of the guilt of a defendant ; ^ and Judge Wilson, in ex-

amining the position that a primd facie case is all that is nec-

essary for a grand juror's purpose, remarked, " It is a doctrine

which may be applied to countenance and promote the vilest and
most oppressive purposes ; it may be used, in pernicious rotation,

as a snare in which the innocent may be entrapped, and as a

screen under cover of which the guilty may escape." ^ The same
position is taken by Professor J. A. G. Davis, in his elaborate

examination of criminal law in Virginia.^ Sir E. Coke, far more
humane in the study than on the bench, in speaking of the reign

of Edward I., said : " In those days (as yet it ought to be) in-

dictments, taken in the absence of the party, were formed on
plain and direct proof, and not upon probabilities and infer-

ences." * Such, also, was the standard adopted by the first

learned editor of the laws of Pennsylvania ; ^ of Mr. Daniel Da-
vis, for many years solicitor general of Massachusetts, to whose
excellent treatise on grand juries allusion has more than once

been made ;
^ and of the first Judge Hopkinson, so far as a tract

published by him anonymously, but afterwards avowed, may be

taken as an index of his views.'' And this rule has been adopted

by statute in California,^ and has been accepted by Field, J., in

the practice of the federal Circuit Court in that State.^

§ 362. On the other hand, it is said by Sir Matthew Hale that

" in case there be probable evidence, the grand jury ought to find

the bill, because it is but an accusation, and the party is put on
his trial afterwards," i" and such is^ the conclusion we may draw
from the initiatory proceedings before magistrates. ^^ The argu-

ments which lead to such a position were recapitulated with great

1 4 St. Tr. 183; 4 Bl. Com. 303 ; « Smith's Laws, vol. 7, p. 687.

Lord Somers on Grand Juries, &c.; ^ Davis's Prec. 25. See also 1 Ch.
People V. Hyler, 2 Park. C. R. 570. C. L. 318.

This question is examined in relation ' i Hopkinson's Works, 194.

to the duty of committing magistrates, s People v. Tinder, 19 Cal. 539.

supra, §§ 71-73. a See Treason Cases, Pamphlet, 28;
2 2 Wilson's Works, 365. 2 Sawyer, 660-7.

8 Davis's C. L. in Va. 426. " 2 Hale, P. C. 157. See supra, §
* 2 Inst. 384. For a specimen of 73 ; and see, to same effect, R. v.

the style in which Coke procured Pledges, 8 C. & P. 195.

convictions by smuggling in hearsay ^^ Supra, § 73.

and declarations of third parties, see

Amos's Great Oyer.
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force by McKean, C. J., in an early charge to a grand jury in

Pennsylvania :
" The bills or presentments found by a grand

jury," he said, " amount to nothing more than an official accu-

sation, in order to put the party accused upon his trial ; till the

bill is returned, there is, therefore, no charge from which he can

be required to exculpate himself ; and we know that many per-

sons, against whom bills were returned, have been afterwards ac-

quitted by a verdict of their country. Here then is the just line

of discrimination. It is the duty of the grand jury to inquire

into the nature and probable grounds of the charge ; but it is

the exclusive province of the petit jury to hear and determine,

with the assistance and under the direction of the court, upon
points of law, whether the defendant is or is not guilty, on the

whole evidence for and against him. You will therefore readily

perceive that if you examine the witnesses on both sides, you do

not confine your consideration to the probable grounds of charge,

but engage completely in the trial of the cause ; and your re-

turn must consequently be tantamount to a verdict of acquittal

or condemnation. But this would involve us in another difficulty
;

for, by the law, it is declared that no man shall be twice put in

jeopardy for the same offence ; and yet it is certain that the in-

quiry now proposed by the grand jury would necessarily intro-

duce the oppression of a double trial. Nor is it merely upon

maxims of law, but, I think, likewise upon principles of human-
ity, that this innovation should be opposed. Considering the bill

as an accusation grounded entirely on the testimony in support

of the prosecution, the petit jury receive no bias from the sanc-

tion which the indorsement of the grand jury has conferred upon

it. But, on the other hand, would it not, in some degree, preju-

dice the most upright mind against the defendant, that on a full

hearing of his defence, another tribunal had pronounced it in-

sufficient, which would then be the natural inference from every

true bill ? Upon the whole, the court is of opinion that it

would be improper and illegal to examine the witnesses, on be-

half of the defendant, while the charge against him lies before

the grand jury." Upon one of the grand inquest remarking,

that " there was a clause in the qualification of the jurors, upon

which he and some of his brethren wished to hear the interpre-

tation of the judges, to wit: What is the legal acceptation of
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the words " diligently inquire ? ' " the chief justice replied that

" the expression meant, diligently to inquire into the circum-

stances of the charge, the credibility of the witnesses who sup-

port it, and from the whole to judge whether the person accused

ought to be put upon his trial. For," he added, "though it

would be improper to determine the merits of the cause, it is

incumbent upon the grand jury to satisfy their minds, by a dili-

gent inquiry, that there is a probable ground for the accusation,

before they give it their authority, and call upon the defendant

to make a public defence." ^ This view derives much counte-

nance from the English rule, that a grand jury have no authority

by law to ignore a bill for murder on the ground of insanity,

though it appear plainly from the testimony of the witnesses, as

examined by them on the part of the prosecution, that the ac-

cused was in fact insane ; but that if they believe the acts done,

if they had been done by a person of sound mind, would have

amounted to murder, it is their duty to find the bill.^

§ 363. A grand jury, it has been said, is bound to take the

best legal proof of which the case admits ; and it is the
Legal proof o i

,. o i
only to be duty of the prosecuting officer of the State to take care

that no evidence is received by them which would not

be admissible at trial.^ But an accomplice, even though uncor-

roborated, is adequate to the finding of a bill, though he may
have been taken from prison by an order altogether surreptitious

and illegal.* It seems, however, that if a bill is found on the

sole evidence of a person rendered incompetent by conviction of

1 Kesp. V. SchiefEer, 1 Dallas, 237. found the bill for murder in the first

See also remarks of Judge Addison, degree, on evidence on which the

Addison's Charges, 39 ; People v. prosecuting officers afterwards ad-

Hyler, 2 Park. C. E. 570; S. P., State vised an acquittal. The evidence

V. Cowan, 1 Head, 280; U. S. v. Blod- made a prima facie case of guilt, and
gett, 35 Ga. 336; State v. Boyd, 2 the bill was therefore properly found;

Hill S. C. 288 ; Sparrenberger v. State, but this case was one on which no

53 Ala. 481 ; Spratt v. State, 8 Mo. conviction could be based, and on
247. See Parker v. Com. 12 Bush, which an acquittal was proper. In no
191. other way could the defendant be pro-

^ R. V. Hodges, 8 C. & P. 195. tected from subsequent prosecutions,

Such was the course taken in 1879, and the case exhibited in such a way
in Connecticut, in State v. Lounsbui-y, as to satisfy the public sense of justice,

a case in which the wife of a clergy- ' 1 Leach, 514 ; 2 Hawk. c. 25, ss.

man, in an insane paroxysm, killed 138, 139; Davis's Precedents, 25.

him by a pistol shot. The grand jury * 1 Leach, 155.
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an infamous crime, it will be quashed before plea, though the

objection will be too late after conviction.^ And so, in a case

already noticed, where a defendant was compelled to testify

against himself.^

On the other hand, the fact that one of several witnesses, who
testified to an offence before the grand jury, was incompetent, is

not sufficient to sustain a plea in abatement to the indictment,

since it is impossible to show that an indictment was found on

the testimony of one witness alone.^ And as a general rule, the

court will not inquire into the sufficiency or technical admissi-

bility of the evidence before the grand jury.^

The practice when there has been irregularity in swearing of

witnesses has been already discussed.^

§ 364. The grand jury, if they have any doubts as to the pro-

priety of admitting any part of the evidence submitted Grand jury-

to them, may pray the advice of the court to which
^/y^ee^of

they are attached ;
^ though it is usual to apply to the '^°"'''-

counsel of the State, who is bound to be at hand, and ready to

communicate to them any information that may be required.'^

§ 365. Wherever a former bill, found by the same New bill

grand jury, has been superseded, a new bill may be found on

found as a substitute without examining witnesses.^ mony.

Vir. POWERSOF PROSECUTINGATTORNEY.

§ 366. In New York, it seems to have been considered that

the functions of the district attorney, so far as the Prosecut-111 '"ff officer

grand jury are concerned, are exhausted at the moment usually in

of the bill reaching their hands, unless revived by a ance.

1 2 Hawk. c. 25, s. 145, in notisy

State V. Fellows, 2 Hayw. 340.

2 State V. Froiseth, 16 Minn. 296.

Supra, §§ 359-60.
' Bloomer i^. State, 3 Sneed, 66

State V. Tucker, 20 Iowa, 508. Supra,

§§ 359-60.
* U. S. V. Reed, 2 Blatch. 435;

People V. Hulbert, 4 Denio, 133 ; State

V. Dayton, 3 Zab. 49; Turk v. State,

2 Hammond, part 2, 240 ; State v.

Cole, 19 Wis. 129; State v. Logan, 1

Nev. 509.

6 Supra, §§ 359-60.

8 Dalton, J., 0. 185, s. 9 ; 4 Bla.

Com. 303, n. 1; 2 Hale, 159, 160. As
to their sitting in open court, under

direction of the judges, see 5 St. Tr.

771; 3 Camp. 337.

' Davis's Precedents, 21 ; 7 Cowen,
563 ; Davis's Virg. Crim. Law, 425

;

Lung's case, 1 Conn. 428; Kel. 8 ; 1

Ch. C. L. 816.

8 Com. V. Woods, 10 Gray, 477.

Infra, § 372.
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subsequent call for information ; and that lie has no right to

be present at their sessions and assist in the examination of

witnesses.^ What are the rights of the attorney general in the

premises is not there, determined. In England, as a general

rule, the clerk of the assizes is the attendant of the grand

jury, and is expected not only to aid them in their examinations,

but to place before them each several item of business as it suc-

cessively ai'ises. In the other courts, as is stated by Mr. Chitty,

it is not unusual to permit the prosecutor to be present to con-

duct the evidence on the part of the crown,^ though this appears

to be at the grand jury's option, to be exercised where a case of

difficulty requires the marshalling of evidence or the leading of

unwilling witnesses.^ And one case is on record where the grand

jury refused to allow this privilege.* The practice in Massachu-

setts, as stated by Mr. Davis, is for the officer having charge of

the preparation of the indictments to attend the grand jury, to

open each particular case as it arises, to commence the examina-

tion of each witness, and to meet any question as to the law of

the case which may be given to him. But it is his duty, " dur-

ing the discussion of the question, to remain perfectly silent, un-

less his advice or opinion in a matter of law is requested. The
least attempt to influence the grand jury in their decision upon
the effect of the evidence is an unjustifiable interference, and
no fair and honorable officer will ever be guilty of it. It is very

common, however, for some one of the grand jury to request the

opinion of the public prosecutor as to the propriety of finding

the bill. But it is his duty to decline giving it, or even any in-

timation on the subject ; but in all cases to leave the grand jury

to decide independently for themselves. It may be thought that

this is too great a degree of refinement in official duty. But the

experience of thirty years furnishes an answer most honorable to

the intelligence and integrity of that body of citizens from which
the grand jury are selected ; and that is, that they almost uni-

versally decide correctly." ^

1 7 Cowen, 563. See infra, §§ 554 * Crossfield's case, 8 St. Tr. 773.

et seq. • ' Davis's Precedents, 21. See also

2 1 Ch. C. L. 816. M'Lellan v. Richardson, 13 Me. 82,
' 4 Black. C. 126, note by Chris- where it appears that the same usage

tian; Dick. Q. S. 6th ed. 1837. exists in Maine.
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This is the uniform practice in Pennsylvania. In the United

States courts the practice is thus stated by Judge Field, in a

charge delivered to a California grand jury in August, 1872 :
^

" The district attorney has the right to be present at the taking

of testimony before you for the purpose of giving information or

advice touching any matter cognizable by you, and may inter-

rogate vsritnesses before you, but he has no right to be present

pending your deliberations on the evidence. When your vote is

taken upon the question whether an indictment shall be found or

a presentment made, no person besides yourselves should be

present." The privilege of attendance should be strictly limited

to the prosecuting officer officially clothed with this high trust,

and not extended to mere temporary assistants ; and in South
Carolina, in 1872, an indictment was properly quashed, because

attorneys temporarily representing the solicitor general entered

the room of the grand jury when they were deliberating as to

the bill, and advised them as to their action.^ It is proper in

this connection to keep in mind the fact, already noticed,^ that

the only valid basis on which the institution of grand juries rests

is that they are an independent and impartial tribunal between
the prosecution and the accused ; and it is the duty of the courts

to refuse to tolerate any practice which conflicts with this inde-

pendence and impartiality.

§ 367. In England, and in the courts of each of the several

States, with one exception, neither the defendant, nor Defendant

any person representing him, is permitted to attend the n"fentu1ed

examination of the grand jury.* And Judge King, in to attend.

an opinion marked with his usual good sense, held that the send-

ing of an unofficial volunteer communication to the grand jury,

inviting them to start on their own authority a prosecution, is

a contempt of court, and a misdemeanor at common law.^ Any

1 See Pamph. Eep. 9 et seq. ; 2 ' Com. v. Crans, 3 Penn. L. J. 443.

Sawyer, 663-7. " There has hardly been a session,"

^ State V. Addison, 2 S. C. 356. said Judge Field, of the Supreme
" Supra, § 339. Court of the United States, in ad-
* 1 B. & C. 37, 51 ; 3 B. & A. 432; dressing a grand jury in California in

1 Ch. R. 217 ; 1 Ch. C. L. 317; Me- 1872 (Pamph. Kep. 2 Sawyer, 663-7),

Cullough V. Com. 67 Penn. R. 30; "of the grand jury of this court for

Com. V. Simons, 6 Phil. R. 167. See years, at which instances have not oc-

supra, § 338. curred of personal solicitation to some
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volunteer attendance is by the same rule subject to the same

law.^ In Connecticut, however, it has been held by the Su-

preme Court that a pi-isoner is entitled to be present during

the examination in his particular case, and to ask the witnesses

such questions as he thinks proper.^

In Maine, it is said that the presence of a stranger does not

vitiate an indictment if he does not interfere.^

VIII. FINDING AND ATTESTING OF BILL.

§ 368. The examination being over, it becomes the duty of

the grand jury to pass upon the bill ; and unless twelve

of their number agree to find a true bill,* the return

is " ignoramus," or, as is more commonly the case.

Twelve
must con-
cur in bill.

of its members to obtain or prevent

the presentment or indictment of par-

ties. And communications to that

end have frequently been addressed

to the grand jury, filled with malig-

nant and scandalous imputations upon
the conduct and acts of those against

whom the writers entertained hostil-

ity, and against the conduct and acts

of former and present officers of this

court, and of previous grand juries of

this district.

" All such communications were cal-

culated to prevent and obstruct tlie

due administration of justice, and to

bring the proceedings of the grand

jury into contempt. ' Let any reflect-

ing man,' says a distinguished judge,
' be he layman or lawyer, consider of

the consequences wliich would follow,

if every individual could, at his pleas-

ure, throw his malice or his prejudice

into the grand jury room, and he will,

of necessity, conclude that the rule of

law which forbids all communication

with grand juries, engaged in crimi-

nal investigations, except through the

public instructions of courts and the

testimony of sworn witnesses, is a rule

of safety to the community. What
value could be attached to the doings

of a tribunal so to be approached and

256

influenced ? How long would a body,

so exposed to be misled and abused,

be recognized by freemen as among
the chosen ministers of liberty and se-

curity ? The recognition of such a

mode of reaching grand juries would
introduce a flood of evils, disastrous

to the purity of the administration of

criminal justice, and subversive of all

public confidence in the action of these

bodies.' Judge King, in Common-
wealth V. Crans, in 3 Penn. Law Jour,

pp. 459-464." "Eaves-dropping"
on a grand jury is said to be indict-

able at common law. State v. Pen-

nington, 3 Flead, 299. By an act of

Congress, passed in 1872, such solic-

itations are indictable. Infra, §§ 729,

966.

In New York, such interference

with a grand jury is, under statute,

only a contempt when marked by con-

temptuous action to the court in its

presence. Bergh's case, 16 Abb. Pr.

N. S. 266.

^ McCuUough V. Com. ut supra.
2 Lung's case, 1 Conn. 428 ; State

V. Passett, 16 Conn. 458.

« State I'. Clough, 49 Me. 573.

* Sayer's case, 8 Leigh, 722. As
to U. S. courts see supra, § 340.
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ignored," or " not found." If the finding be by le8s than twelve,

the indictment may be quashed by motion made before plea.^

§ 369. The usual practice is for the foreman to sign the re-

turn ; and the words " true bill," with his name at- Foreman

tached, have been frequently considered a good find-
t^eststhe*''

ing,2 though it was held not an error where the indorse- '''"

ment was simply " a bill," omitting the word true.^ And in

some States it has been held sufficient to omit the words, " a true

bill " altogether, where the signature of the foreman is given.*

There are several rulings, however, to the effect that the omis-

sion of the words " true bill," if excepted to before plea, will be

fatal.^ An indorsement on the envelope (though not on the bill

itself) has been held good after verdict.^ And it is said that the

foreman's certificate of true bill is no part of indictment and
need not be certified. Absence of the entry is no proof that

there was no finding.^

1 People V. Shattuck, 6 Abb. New
Cas. 33. As to whether juror may be
examined to this, see infra, § 379.

2 1 Ch. C. L. 324; Arch. C. P. by
Jervis, 39; State v. Davidson, 12 Vt.

300; Hopkins v. Com. (14 Wright)
50 Penn. St. 9 ; State v. Elkins, 1

Meigs, 109 ; Bennett v. State, 8

Humph. 118; Spratt v. State, 8 Mo.
247; McDonald v. State, 8 Mo. 283;

Gardner v. People, 3 Scam. 83; Har-
riman v. State, 2 Greene (Iowa), 270;

State V. Onnmacht, 10 La. R. 198.

8 Sparks V. Com. 9 Barr, 354 ; State

V. Martens, 14 Mo. 94. So when the

indorsement was a true " gun," writ-

ten by mistake for " bill." White v.

Com. 29 Grat. 294.

* State V. Freeman, 13 N. H. 488
;

Com. V. Smyth, 11 Cush. 473; Price

V. Com. 21 Grat. 846; White v. Com.

29 Grat. 824; State v. Axt, 6 Iowa
(Clarke), 511 ; State v. McCartey, 17

Minn. 76 ; State v. Chandler, 2 Hawks,

439; Brotherton v. People, infra.

6 State V. Webster, 5 Greenl. 373
;

Harriman v. State, 2 Greene (Iowa),

270; Gardner v. People, 3 Scam. 83;

17

Nomague v. People, Breese, 109;

Johnson v. State, 23 Ind. 32 ; Gara-

way «. State, 23 Ala. 772; Spratt v.

State, 8 Mo. 247; McDonald v. State,

8 Mo. 283 ; Com. v. Walters, 6 Dana,

290; Bennett v. State, 8 Humph. 118;

Smith V. State, 28 Miss. 728; Wan-
kon-chaw-neck-kaw v. U. S. 1 Morris,

332.

6 Burgess V. Com. 2 Va. Cas. 483.

See Com. v. Betton, 5 Cush. 427.

' Brotherton v. People, 75 N. Y.
159.

The only proper indorsement on an

indictment being " a true bill," or

" not a true bill," with the name of

the foreman, anything else is not a

part of the finding of the grand jury.

Thompson v. Com. 20 Grat. 724.

A bill of indictment, indorsed a

true bill, where, to the subscription

of A. B., the foreman, the letters F.

G. J. were added, was held sufficient

to indicate that he acted as foreman,

when it appears from the record that

A. B. was in fact the foreman of the

grand jury when the bill was found.

It was also said that if no letters had
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§ 370.]

§ 370.

Bill to be
brought
into court.

PLEADING AND PEACTICE. [chap. IV

When the bill has been thus verified, it is brought pub-

licly into court, and the clerk of the court calls all the

jurymen by name, who severally answer to signify that

they are present ; and then the clerk proceeds in order

been added after his name, his sub-

scription to the indorsement could

only be referred to his official acts as

foreman, and would therefore be suf-

ficient. State V. Chandler, 2 Hawks,
439; Mc'Guffie v. State, 17 Ga. 497.

See State v. Brown, 31 Vt. 603;

Wassels v. State, 26 Ind. 30; Wall v.

State, 23 Ind. 150.

In Massachusetts, the signing the

name of the foreman to the indorse-

ment " a true bill," on a bill of indict-

ment, is essential to its validity; Com.
V. Sargent, Thach. Crim. Cases, 116;

Com. V. Hamilton, 15 Gray, 480; Com.
V. Gleason, 110 Mass. 66 ; but al-

though this is a judicious check, it is

not everywhere essential. Thus, in

North Carolina, South Carolina, Geor-

gia, Florida, New Hampshire, and
Kentucky, it is even said his name
may be omitted altogether. State v.

Freeman, 13 N. H. 488; State v. Cox,

6 Ired. 440 ; Com. v. Walters, 6 Dana,

290; State v. Creighton, 1 Nott &
McC. 256; McGuffie v. State, 17 G^a.

497; Cherry u. State, 6 Fla. 679. See

State V. Shippey, 10 Minn. 223. In

Louisiana, we are informed that the

rule does not apply to a foreman who
cannot write. State- v. Tinney, 26 La.

An. 460. And so, too, a variance be-

tween the name of the foreman, as

appearing upon the record of his ap-

pointment, and his signature upon the

bill, is immaterial, for his identity

must necessarily be known to the

court, and the receiving and record-

ing the bill with his indorsement es-

tablishes it. State V. Calhoun, 1 Dev.

& Bat. 374; State v. Collins, 3 Dev.
117. Nor is it material in what part

of the indictment the signature of the

258

foreman is placed. Overshiner v. Com.
2 B. Mon. 344. An indorsement by
the foreman of the grand jury, of the

initial letter of his first name, where
the record of the appointment states

his name at length, is not a material

variance. Com. v. Hamilton, 15 Gray,

480; Com. v. Gleason, 110 Mass. 66;
State u, Collins, 3 Dev. 117; State v.

Taggart, 38 Me. 298. Where Alex-
ander R. Hutcheson was appointed

foreman of the grand jury, and a bill

of indictment was indorsed " Alexan-
der R. Hutchinson," it was held that,

if necessary, the court would intend

the two names to indicate the same
person. State v. Stedman, 7 Port.

496. The fact that the appointment
of the foreman of the grand jury was
not entered on the minutes of the

court is not material, where the in-

dictment is not indorsed by the fore-

man and returned to court. People
V. Roberts, 6 Cal. 214.

The signature of the foreman, it

has been ruled, may be attached after

the filing. Bassham v. State, 38 Tex.
622. And going to trial waives the
defect. People v. Johnston, 48 Cal.

549.

Where it appeared by the record
that A. B. was sworn as foreman, such
was held sufficient evidence of ap-
pointment. Woodsides v. State, 2
How. Miss. R. 655.

When the finding is in writing, and
publicly announced by the clerk, in
the presence of the grand jury, this

has been in some States held to be
sufficient, without the signature of
the foreman. State v. Creighton, 1

N. &McCord, 256; Com. v. Walters,
6 Dana, 290.



CHAP. IV.] GRANDJURY: FINDING OF BILL. [§ 372.

to ask the jury whether they have agreed upon any bills, and
bids them present them to the court ; ^ and then the foreman of

the jury hands the indictments to the clerk, who asks them if

they agree the court shall amend matter of form, altering no
matter of substance, to which they signify their assent.^ This

form is necessary in order to enable the court to alter any cler-

ical mistake, because they have no authority to change the form
of the accusation, without the consent of the accusers.^

§ 371. The finding should then be recorded by the clerk, ig-

noramus,^ as well as true bill, and an omission in that j,j ,.

respect cannot be supplied by the indorsement of the must be
recorded.

foreman, nor by the recital in the record that the de-

fendant stands indicted, nor by his arraignment, nor by his plea

of not guilty, nor by the minutes of the judge." It cannot be
intended that he was- indicted ; it must be shown by the record

of the finding. The recording of the finding of the grand jury,

it is said, is as essential as the recording of the verdict of the

petit jury.^

§ 372. It seems that if an existing indictment be altered by
the prosecuting oiEcer, and submitted, thus changed, to the grand

It would seem not to be necessary Crookham v. State, 5 W. Va. 510;

that the indictment should show when Fitzcox v. State, 53 Miss. 585 ; Ter-
it was found. Burgess u. Com. 2 Virg. rell v. State, 41 Tex. 463; Rasberrv
Cases, 483. The indorsement of the v. State, 1 Tex. Ap. 664.

name of the offence on the indictment ^ Com. v. Cawood, 2 Va. Cas. 527;

is no part of the finding of the grand State v. Glover, 3 Iowa (Greene), 249;

jury. State v. Eohfrischt, 1 2 La. An. State v. Davidson, 2 Cold. (Tenn.)

382. 184; State v. Cox, 6 Ired. 440; State

1 4 Bla. Com. 366; Cro. C. C. 7. v. Brown, 81 N. C. 516.

See form, Cro. C. C. 7. Where the record did not show that

2 Cro. C. C. 7; Dick. Sess. 158. the grand jury returned the indict-

See form, Cro. C. C. 7; Dick. Sess. ment into court, it was held that the

158, last vol. London edition. As to judgment was erroneous and should be

Alabama statutes see Wesley v. State, reversed. Kainey v. People, 3 Gilm.

52 Ala. 182. 71; Chappel u. State, 8 Yerg. 166;
8 B. T. H. 203; 2 Stra. 1026; 1 Brown u. State, 7 Humph. 155.

Ch. C. L. 324. See Willey v. State, An indictment indorsed as a true

46 Ind. 363. That the return may be bill, and returned by the authority of

inferred see State v. Gratz, 68 Mo. the whole grand jury, is sufficient,

22. without the special appointment of a
* State V. Brown, 81 N. C. 516. foreman. Friar v. State, 3 How. Miss.

6 Heacock v. State, 42 Ind. 393; 422; Peter v. State, 3 How. Miss.

Sattler v. People, 59 111. 68. See 433.
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§ 375.J PLEADING AND PRACTICE. [CHAP. IV.

jury, who again return "true bill" thereon, such informality

Bill maybe wiU not destroy the indictment.^ The practice in such

by giand cases, however, is for a new and more regular bill to

]"">'• be framed and sent to the grand jury for their finding.^

§ 373. In England, if the grand jury at the assizes or sessions

has ignored a bill, they cannot find another bill against

may be re- the same person for the same offence at the same as-
considered. .

'
. 1 .IT • J_ 1 I

sizes or sessions ; and it such other bill is sent before

them, it has been said that they should take no notice of it.^

But a bill may be sent up if the emergency require, after an

ignoramus, at the discretion of the court.*

§ 374. Usually the jury cannot find one part of the same count

Jur can- *° ^® *^"^® ^^^ another false, but they must either pass

not usually or reject the whole; and, therefore, if they ignore one

only of a part and find another, the finding is bad,^ though there

is no reason why, when a count contains a lower offence

enclosed in a higher, the grand jury should not ignore the higher

offence and find the lower. Where there are several counts,

they can find any one count and ignore the others.^ So in an

indictment against several, they can distinguish among the de-

fendants, and find as to some and reject as to the rest.'^

Insensible § 375. If the finding be incomplete or insensible, it
findint; is i i »
bad. IS bad.8

1 State V. Allen, Charlton's Ga. R. 1 Head, 280 ; State v. Wilhite, U
.•jlS. Humph. 602.

2 1 Ch. C. L. 335. See State v. ^ I Chit. C. Law, 323.

Davidson, 2 Cold. (Tenn.) 184. Supra, ' 2 Hale, 158; 1 Ch. C. L. 323.

§ 365. 8 2 Hawk. c. 25, s. 2 ; 1 Ch. C. L.
8 R. V. Humphreys, Car. & M. 601 323.

—Patteson; S. P., R. v. Austin, 4 Where the grand jury returned a

Cox C. C. 385. See contra, R. u. bill of indictment which contained ten

Newton, 2 M. & Rob. 506 —Wight- counts for forging and uttering the

man. See infra, §§ 390, 452. acceptance of a bill of exchange, with
* Rowand v. Com. 82 Penn. St. 405. an indorsement, " A true bill on both

Supra, § 333; infra, § 446. counts," and the prisoner pleaded
^ 2 Hale, 162; Bac. Ab. Indict- to the whole ten counts; and where,

ment, D. 3; Bulst. 206; 2 Hawk. c. after the case for the prosecution had
25, s. 2; 5 East, 304; 2 Camp. 134, concluded, the prisoner's counsel

584; 2 Leach, 708; Com. v. Keenan, pointed this out, the finding was held

67 Penn. St. 203; State v. Wilburne, bad, and the grand jury was dis-

2 Brev. 296; State v. Creighton, 1 charged; in such case the court will

Nott & McC. 256; State v. Cowan, not allow one of the grand jurors to
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CHAP. IV.] GRANDJURORS: DUTIES OF. [§ 378.

§ 376. When the grand jury are in session, they are under the

control of the court, and the court may at any time
.

"^ Grand jury
recommit an imperfect finding to thera,^ or may poll may be

them, or take any other method, on the suggestion
^°

of a defendant, of determining whether twelve assented to the

bill.2

IX. MISCONDUCTOF GRANDJUROR.

§ 377. In case of misconduct or neglect of duty on the part

of any of the grand jurors, when on duty, an indict- Grand

ment will be maintained against him, or he may be be'pun^*^

proceeded against by the court for contempt.^ So, also,
J^^s^c^on""^

it has been held a misdemeanor and a high contempt 'J'"='-

in any individual acting as a volunteer to approach or communi-
cate with the grand jury in reference to any matter which either

is or may come before them.*

X. HOWFAR GRANDJURORS MAY BE COMPELLEDTO TESTIFY.

§ 378. At common law, a member of the grand jury was held

incompetent to testify as to what had been the evi- Grand

dence of witnesses examined before them. The princi- be™x^^
pie was first invaded, it is said by Mr. Christian, in his ^^fw;'^
notes to Blackstone, as follows: "A few years ago, at nesssaid.

York, a gentleman of the grand jury heard a witness swear in

court, upon the trial of a prisoner, directly contrary to the evi-

dence which he had given before the grand jury. He immedi-

ately communicated the circumstance to the judge, who, upon

consulting the judge in the other court, was of opinion that

public justice in this case required that the evidence which the

witness had given before the grand jury should be disclosed,

and the witness was committed for perjury, to be tried upon the

testimony of the gentlemen of the grand jury. It was held that

the object of the concealment was only to prevent the testimony

be called as a witness to explain their » Penn. v. Keffer, Addison, 290.

finding. R. u. Cooke, 8 C. & P. 582. * Com. v. Crans, 3 Penn. L. J. 442.

See People v. Hulbut, 4 Denio, 133. See 1 Greenl. on Ev. § 252. Supra,

1 State V. Squire, 10 N. H. 558. § 338. As to contempt of court see

2 Lowe's case, 4 Greenl. 448 ; State generally infra, § 948.

V. Symonds, 36 Me. 128; contra, State

V. Baker, 20 Mo. 338. Infra, § 379.
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379.] PLEADING AND PRACTICE. [chap. IV.

produced before them from being contradicted by subornation

of perjury on the part of persons against whom the bills were

found. This is a privilege, which may be waived by the crown." ^

A witness, it is said, may now be indicted for perjury on account

of false testimony before a grand jury,^ and grand jurors are

competent witnesses to prove the facts ; ^ and so may be the

prosecuting attorney.* In New Jersey, however, it is said a

grand juror is not admissible to prove that a witness who had
been examined swore differently in the grand jury room,^ though

the contrary is now the general and better opinion.^

§ 379. But the affidavit of a grand jaror will not be received

Cannot be to impeach or affect the finding of his fellows,'^ even

fm™eMh'° f°^ the purpose of showing how many were present
finding. when the bill was found, or how many voted in its

favor .^ But where a grand juror was guilty of gross intoxica-

1 4 Black. Com. 126, note; Sykes v.

Dunbar, 2 Selw. N. P. 1059;Whart.
Crim. Ev. § 510.

2 1 Ch. C. L. 322; State v. Fassett,

16 Conn. 457; Huidekoper v. Cotton,

3 Watts, 56 ; Thomas v. Com. 2 Rob-
inson, 795 ; State v. Offutt, 4 Blackf.

355; People v. Young, 31 Cal. 564,

and cases cited infra.

* Ibid.; Crocker v. State, Meigs,

127. See R. v. Hughes, 1 C. & K.
519; Com. v. Hill, 11 Cush. 137, and
cases cited infra, note 6.

^ State V. Van Buskirk, 59 Ind.

384. Infra, § 380.

^ Imlay V. Rogers, 2 Halsted, 847.

See State v. Baker, 20 Mo. 338.

" Whart. Crim. Ev. § 510; Sykes
V. Dunbar, 2 Selw. N. P. 1059 ; U. S.

V. Charles, 2 Cranch C. C. 76; State

V. Benner, 64 Me. 267 ; State v. Wood,
53 N. H. 484; Com. v. Hill, 11 Cush.

137; Com. v. Mead, 12 Gray, 167;

Way V. Butterworth, 106 Mass. 75;

State u. Fassett, 16 Conn. 457 ; People
V. Hulbut, 4 Denio, 133; Huidekoper
V. Cotton, 3 Watts, 56; Thomas v.

Com. 2 Robinson (Va.), 795; Little

V. Com. 25 Grat. 921; Burnham v.
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Hatfield, 5 Blackf. 21; Perkins v.

State, 4 Ind. 222; Burdick o. Hunt,

43 Ind. 384; State v. Broughton, 7

Ired. 96 ; State v. Boyd, 2 Hill S. C.

288; Sands v. Robison, 20 Miss. 704;

Rocco V. State, 37 Miss. 357; Beam
V. Link, 27 Mo. 261 ; White v. Fox, 1

Bibb, 369 ; Crocker v. State, 1 Meigs,

127
; Jones v. Turpin, 6 Heisk. 181

People V. Young, 31 Cal. 564. In

several States, e. g. Missouri, the

privilege is regulated by statute.

' R. V. Marsh, 6 Ad. & El. 236;

1 N. & P. 187; State v. Doon, R. M.
Charl. 1 ; State v. McLeod, 1 Hawks,
344 ; State v. Baker, 20 Mo. (5 Ben-
nett), 338 ; State v. Gibbs, 39 Iowa,

318; State v. Davis, 41 Iowa, 311;

State V. Beebe, 17 Minn. 241. As to

jurors generally see infra, § 847.

8 State V. Fassett, 16 Conn. 457;
People V. Hulbut, 4 Denio, 133; State

V. Baker, 20 Mo. 238 ; State v. Mew-
herter, 46 Iowa, 88 ; aff. State v.

Gibbs, 39 Iowa, 318 ; contra, Lowe's
case, 4 Greenl. 439 ; People v. Shat-

tuck, 6 Abb. N. C. 33. Compare infra,

§ 847; supra, § 368 ; State v. Oxford,
30 Tex. 428. See infra, § 847.



CHAP. IV.] GRANDJURORS: IMPEACHING FINDING. [§ 380.

tion while in the discharge of his duty as such, the court, on a

presentment of such fact by the rest of the grand jury, ordered

a bill to be preferred against him.^

§ 380. As a grand juror ought not to be received to testify

1 Penns. v. Keffer, Addis. 390.

Where, on the trial of an indict-

ment for selling liquor without a li-

cense, which charged five offences in

separate counts, the defendant, in or-

der to limit the proof to a single

count, offered to show, by one of the

grand jury, that only one offence was
sworn to before that body, it was held
that the evidence was inadmissible.

People V. Hulbut, 4 Denio, 133. See
R. V. Cooke, 8 C. & P. 582.

As a rule, grand jurors cannot be
examined to prove that a bill was val-

idly found. State v. Oxford, 30 Tex.
428.

In Massachusetts, it is provided by
statute " that no grand juror or officer

of a court shall disclose the fact that

an indictment for a felony has been
found against any person, not in cus-

tody or under recognizance," other-

wise than by issuing or executing

process on the indictment, and that

"no grand juror shall be allowed to

state, or testify in any court, in what
manner he, or any other member of

the jury, voted on any question be-

fore them, or what opinion was ex-

pressed by any juror in relation to

such question." Rev. Stat. Mass. c.

136, §§ 13, 14; Gen. Stat. c. 171, §

13. See Com. v. Me?,d, 12 Gray,

167, and cases cited supra.

In NewYork, members of the grand

jury may be required by any court to

testify whether the testimony of a

witness examined before such jury is

consistent with, or different from, the

evidence given by such witness before

such court; and they may also be re-

quired to disclose the testimony given

before them by any person, upon a

complaint against such person for per-

jury, or upon his trial for such offence:

but in no case can a member of a

grand jury be obliged or allowed to

testify or declare in what manner he,

or any other member of the jury,

voted on any question before them, or

what opinions were expressed by any
juror in relation to any such question.

Rev. Stat, part iv. c. 2, tit. 4, art. 2,

§ 31. A grand juror may be exam-
ined to prove that less than twelve

united in the finding. People v. Shat-

tuck, 6 Abb. N. C. 33.

In Missouri, it is provided by stat-

ute that no grand juror shall disclose

any evidence given before the grand
jury. See State v. Baker, 20 Mo.
338. But it has been held that a
grand juror is not prohibited by the

statute from stating that a certain

person, naming him, testified before

the grand jury, and the subject mat-
ter upon which he testified. State v.

Brewer, 8 Mo. 373 ; Tindle v. Nichols,

20 Mo. 326 ; Beam v. Link, 27 Mo.
261.

In Indiana, it has been decided that

the oath of grand jurors to keep their

proceedings secret does not prevent

the public or an individual from prov-

ing by one of them, in a court of jus-

tice, what passed before the grand

jury. Burnham v. Hatfield, 5 Blackf.

21. And so, too, where grand jurors

are not required to take an oath of

secrecy, they are competent witnesses

to prove general facts which came to

their knowledge while acting as grand
jurors. Granger u. Warrington, 3 Gil-

man, 299.
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§ 380.J PLEADING AND PEACTICE. [CHAP. IV.

to any fact which may invalidate the finding of his fellows, an

Prosecut- attorney general is incompetent to testify to the same

Infd^ssf- effect.^ But as has been already seen, he should be
bietoim- received to state what was the issue before the iury>
peach find- > •>

ing. and what was testified to by witnesses.^

1 1 Bost. Law Rep. 4; McClellan ^ gge Whart. Crim. Ev. § 513;
V. Richardson, 13 Me. 82; Clark v. White v. Fox, 1 Bibb, 369; State v.

Field, 12 Vt. 485. • Van Buskirk, 69 Ind. 38i.
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CHAPTERV.

NOLLE PROSEQUL

NoUe prosequi a prerogative of sovereign, I Will be granted in vexatious prosecutions,

§ 383.
I § 384.

§ 383. A NOLLEPEOSEQTJi is the voluntary withdrawal by the

prosecuting authority of present proceedings on a par-

ticular bill, and at common law is a prerogative inci- prosequi a

1 1 • 1 A 1 1
preroga-

dent to the sovereign.^ At common law it may be at tive of

any time retracted, and is not only no bar to a subse-
^°'''®'^^'Si-

quent prosecution on another indictment, but it must become
a matter of record in order to preclude a revival of proceed-

ings on the original bill.^ It may, at common law, be entered

at any time before judgment;^ and the practice is usual,

during trial or after conviction, to enter it on objectionable

counts, or part of counts, so as to confine the verdict to those

which are good.* Courts have, it is true, frequently held that

1 U. S. V. Watson, 7 Blatch. 60. * R. v. Rowlands, 2 Den. C. C. 367;

See State v. Tufts, 56 N. H. 137; 17 Q. B. 671; R. u. Hempstead, R. &
Com. V. Smith, 98 Mass. 10. R. 344; R. v. Butterworth, R. & R.

2 U. S. V. Shoemaker, 2 McLean, 520; U. S. v. Peterson, 1 W. & M.
114; Com. V. Wheeler, 2 Mass. 172; 305; U. S. v. Shoemaker, 2 McLean,
Com. 17. Tuck, 20 Pick. 356; Com. u. 114; State v. Bruce, 24 Me. 71;

Miller, 2 Ashm. 61 ; Wortham u. Com. Anonymous, 31 Me. 592; State w.

5 Rand. 669; Com. v. Lindsay, 2 Burke, 38 Me. 524; State d. Merrill, 44

Virg. Cas. 345; State v. McNeill, 3 N. H. 624; State v. Roe, 12 Vt. 93;

Hawks, 183; State v. Hasket, 3 Hill Com. v. Briggs, 7 Pick. 177; Com. v.

S. C. 95; State v. Blackwell, 9 Ala. Cain, 102 Mass. 487; Jennings u. Com.

79; Clark v. State, 23 Miss. 261. As 105 Mass. 586; Com. v. Wallace, 108

to position of attorney general on trial Mass. 512; Com. v. Dean, 109 Mass.

see infra, § 554. As to law see infra, 349; People v. Porter, 4 Parker C. R.

§ 447. 524; State v. Fleming, 7 Humph. 152;

3 East, 307; State u. Burke, 38 Me. Com. v. Gillespie, 7 S. & R. 469;

574; State v. Roe, 12 Vt. 93 ; State though see Agnew v. Commissioners,

V. Smith, 49 N.H. 155; Com. u. Briggs, 12 S. & R. 94; Mount v. State, 14

7 Pick. 179 ; Com. v. Tuck, 20 Pick. Oh. 295; Wright w. State, 5 Ind. 290;

356; Com. v. Jenks, 1 Gray, 490; Barnett u. State, 54 Ala. 579; Lacey

Levison v. State, 54 Ala. 520. 265



§ 383.] PLEADING AND PRACTICE. [CHAP. V.

the prerogative is one subject to their control, while the case is

on trial, and that the attorney general has no right, after the

jury is empanelled and witnesses called, to withdraw the case

without their sanction.^ In some States no nolle prosequi is

operative by statute without such consent.^ Be this as it may,

if the case be withdrawn when on trial, without the defendant's

consent, this operates as an acquittal in all cases in which the

defendant was in jeopardy at the trial.^

V. State, 58 Ala. 385 ; Grant v. State,

2 Cold. 216.

1 U. S. V. Shoemaker, 2 McLean,
114; U. S. V. Stowell, 2 Curtis C. C.

153; State v. I. S. S. 1 Tyler, 17,8; Com.
u. Tuck, 20 Pick. 356 ; Com. v. Briggs,

7 Pick. 179; Jennings v. Com. 103

Mass. 586; State v. Moody, 69 N. C.

629; Statham v. State, 41 Ga. 507;

Donaldson, ex parte, 44 Mo. 149; State

V. McKee, 1 Bailey, 651. See State

V. Kreps, 8 Ala. 951. See, as to duties

of prosecuting attorney, iafra, §§ 555,

et seq.

2 People V. McLeod, 1 Hill, 377.

* Infra, § 447. In New Hamp-
sliire, in prosecutions instituted in the

name of the State, a general discre-

tionary power exists in the prosecut-

ing officer to enter a nolle prosequi.

Before a jury is empanelled, or, after

a verdict in favor of the State, this

power may be exercised without the

respondent's consent, and with his

consent at any time during the trial,

and before the verdict of the jury.

State V. Smith, 49 N. H. 155 (Nes-

mith, J., 1869).

In the United States courts, the

attorney general or district attorney

has only power to dismiss a prosecu-

tion, or enter a nolle prosequi after in-

dictment found. U. S. V. Schumann
2 Abbott U. S. 523.

In Massachusetts, a nolle prosequi

may be entered after the empanelling
of the jury, against the objection of

the defendant, if he does not demand
266

a verdict. Charlton v. Com. 5 Met.

(Mass.) 532; Com. v. Kimball, 7 Gray,

328. See Com. v. McMonagle, 1 Mass.

517 ; Com. v. Tuck, 20 Pick. 356
;

Kite V. Cora. 11 Met. 581; Com. v.

Cain, 102 Mass. 214. But if the de-

fendant objects, and demands a ver-

dict, no nolle prosequi can be entered.

Com. u. Scott, 121 Mass. 33.

In Pennsylvania, by the Revised Act
of 1860 :

—
" Nolle prosequi. —No district at-

torney shall, in any criminal case

whatsoever, enter a nolle prosequi,

either before or after bill found, with-

out the assent of the proper court

in writing first had and obtained."

Kev. Act, 1860, Pamph. 437. See

Com. V. Seymour, 2 Brewst. 567. Be-

fore the Revised Act it was held per-

missible, as it still continues to be

with leave of court, to enter a nolle

prosequi even after conviction. Com.
V. Gillespie, 7 Serg. & E. 469. In this

case, a nolle prosequi was entered on

a particular count of an indictment,

after conviction, judgment being ren-

dered on the other counts. Compare
Agnew V. Commissioners, 12 Serg. &
R. 94, where the power of the attor-

ney general, in case of perjury, under

the Act of 29th March, 1819, to enter

a nolle prosequi, even with leave of

court, is doubted. So in New York.

People V. McLeod, 1 Hill, N. Y. 377.

As to Connecticut see State v. Gar-
vey, 42 Conn. 232.

After a nolle prosequi, the indict-



CHAP, v.] NOLLE PBOSEQUI. [§ 384.

§ 384. In the English practice, a nolle prosequi will be granted

either where in cases of misdemeanor a civil action is „ „
. .

Nolle
depending for the same cause ;

^ or where any improper prosequi

or vexatious attempts are made to oppress the defend- vexatious

ant, as by repeatedly preferring defective indictments ^"''^'

for the same supposed offence ; ^ or if it be clear that an indict-

ment be not sustainable against the defendant.^ And where an

indictment is preferred against a defendant for an assault, and

at the same time an action of trespass is commenced in one of

the civil courts for identically the same assault, upon affidavit of

the facts and hearing the parties, the attorney general may, if

he sees fit, order a nolle prosequi to be entered to the indictment,

or compel the prosecutor to elect whether he will pursue the

criminal or civil remedy.*

ment on whicli it is entered is ex-

tinct. K. V. Mitchell, 3 Cox C. C.

93; R. V. Allen, 1 B. & S. 850 (though

see State v. Thompson, 3 Hawks, 613;

State V. Howard, 15 Rich. 274). But
a new indictment may ordinarily be

found for the same offence. Infra, §

447.

No personal agreement by the at-

torney general will make a nolle pro-

sequi a bar. A circuit attorney, in

open court, agreed with a defendant,

against whomseveral indictments were

pending, that if he would plead guilty

as to some, he should be discharged

from the others. The defendant ac-

cordingly pleaded guilty to four of the

indictments, and a nolle prosequi in the

ordinary form was entered on the rec-

ord as to the remainder. It was held

that the entering of a nolle prosequi

could not have the legal effect of a

retraxit by reason of the agreement.

State V. Lopez, 19 Mo. 254. Infra, §

447.

In Wisconsin, it is said that an agree-

ment by a public prosecutor, without

the sanction of the court, for immu-

nity to several defendants, on condi-

tion of one of them becoming state's

evidence in other cases, is void as

against the policy of the law. Wight
V. Rindskopf, 43 Wis. 344. See infra,

§ 536.

In Maine, a nolle prosequi can be

withdrawn during the term when en-

tered. State V. Nutting, 39 Me. 359.

1 1 Bos. & Pul. 191.

2 1 Black. Rep. 545.

8 Com. Rep. 312; 1 Chitty's Crim.

Law, 479.

* 2 Burr. 270; 1 Chitty^s Crim.

Law, 479. See infra, §§ 453-4.

The following is the form of the

affidavit in such a case: —
I, A. B., of the county of ,

&c., make oath and say that I did see

the clerk of the peace of the county

of sign a certificate hereto an-

nexed, on the day of , at

, and that since (or before) the

time of preferring the indictment, on

the said certificate mentioned, I was

served with a copy of a writ of sum-

mons, issuing out of court

at the suit of C. D., the prosecutor of

the said indictment, requiring mewith-

in eight days to cause an appearance

to be entered for me in the court of

, in an action of trespass, at the

suit of the said C. D., and that on the

day of , I, this deponent, did
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§ 384.J PLEADING AND PRACTICE. [chap. V.

The effect of a nolle prosequi, as a bar, is hereafter discussed.^

proceedings to be removed into the

Queen's Bench, where the counsel

will be heard in support of the nolle

prosequi. 1 Bla. Rep. 545 ; Arch-

bold's C. P. (13th ed.) 92, 93.

The following is the form of enter-

ing a nolle prosequi on record :
—

And now, that is to say, on ,

in this said term, before , cometh

the said C. F. R. , attorney general

(as the case may be), who for the said

State in this behalf prosecuteth, and
saith that the said C. F. R. will not

further prosecute the said A. B. on

behalf of the said State on the said

indictment (or information). There-

fore, let all further proceedings be al-

together stayed here in court against

him, the said A. B., upon the indict-

ment aforesaid. Archbold's C. P.

13th ed. 92. See, as to practice in

Massachusetts, infra, § 549.

1 Infra, § 447.

receive notice of a declaration being

filed against me at the suit of the said

C. D., the prosecutor of the said in-

dictment in the office of the
,

for assaulting him, the said C. D.,

which said declaration and indictment,

I say, are for the same assault, and
not for different offences.

A certificate from the clerk of the

peace stating the substance of the in-

dictment, and the time when it was
preferred, must be annexed to this

affidavit. Cro. C. C. 25. And if the

attorney general think the case a prop-

er one for his interference, he will sign

a warrant, under his hand and seal,

directed to the clerk of the peace, and
if the indictment has been found at

sessions, directing him to enter a stet

processus. R. v. Fielding, 2 Burr.

719 ; Jones v. Clay, 1 Bos. & P. 191.

If the cause of the application be the

vexatious conduct of the prosecutor,

the attorney general may direct the
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CHAPTERVI.

MOTION TO QUASH.

Indictment will be quashed when no judg-
ment can be entered on it, § 385.

Quashing refused except in clear case,

§386.
Quashing usually matter of discretion,

§387.
Extrinsic facts no ground for quashing,

§ 388.

Defendants may be severed in quashing,

§ 389.

When two indictments are pending one may
be quashed, § 390.

Quashing ordered in vexatious oases, § 391.

Bail may be demanded after quashing, §
392.

Pending motion nolle prosequi may be en-

tered, § 393.

One count may be quashed, § 394.

Quashing may be on motion of prosecution,

§ 395.

Time usually before plea, § 396.

Motion should state grounds, § 397.

§ 385. The court will quash an indictment when it is plain

no judgment can be rendered in case of conviction.^ indictment

Thus an indictment found in a court having no juris- quashed

diction will be quashed in a superior court ; ^ and so ^idtment
where the finding is on its face bad,^ or the bill charges <=onid be° ... entered
an offence excluded by a statute of limitation.* The on it.

same course will be taken where the offence is charged to have

been committed on a day which is yet to come, or where no time

is laid ; such an error being as fatal as if there were no day laid ;
^

and so of indictments alleging time as " on or about." ^ Where
there is no Christian name given, or no addition, and no allega-

1 State V. Robinson, 9 Foster (N.
H.), 274 ; State v. Sloan, 67 N. C.

357; State v. Eoach, 2 Hay. 352;

State V. Williams, 2 Hill (S. C), 382;

State V. Albin, 50 Mo. 419. Supra, §§
99, 106.

2 K. V. Sainton, 2 Str. 1088 ; E. v.

Hewitt, R. & R. 158 ; R. v. Heane, 4

B. & S. 947 ; 9 Cox, 433.

» Supra, §§ 350 et seq. ; State v.

Kilcrease, 6 Rich. 444.

* State V. J. P. 1 Tyler, 283; State

V. Robinson, 9 Foster (N. H.), 274
;

State V. English, 2 Mo. 182; contra,

State V. Howard, 15 Rich. (S. C.)

274. Supra, §§ 136, 318 et seq.; and
this cannot be regarded as settled

law.

6 State V. Sexton, 3 Hawks, 184.

Supra, § 134.

« U. S. V. Crittenden, 1 Hemp. 61.
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§ 386.] PLEADING AND PRACTICE. [chap. VI.

tion that there is none, or that it is unknown, the defect may be

availed of by a motion to quash, as well as by a plea in abate-

ment.^ There are several instances, also, where indictments

have been quashed, because the facts stated in them did not

amount to an offence punishable by law ;
^ as, for instance, an

indictment for contemptuous words spoken to a justice of the

peace, not stating that they were spoken to him whilst in the

execution of his office.^ In cases of this general class, the trial

judge may quash the indictment on his own motion.^

§ 386. It is in the discretion of the court to quash an indict-

Quashing ment for insuflBciency, or put the party to a motion in

ceptYn
^^" arrest ; but where the question is doubtful, the firs*

clear case, remedy must be refused.^ The court will not quash an

indictment except in a very clear case ;
^ and this reluctance is

peculiarly strong in cases of crimes such as treason, felony,'

forgery, perjury, or subornation.^ The courts have also refused

to quash indictments for cheats,^ for selling flour by false weights,^''

for extortion,^^ for not executing a magistrate's warrant,^^ against

1 State V. McGregor, 41 N. H. Eastman, 1 Cush. 189 ; Lambert v.

407; Gardner v. State, 4 Ind. 632; People, 7 Cow. 166; People v. Eck-
Prell V. McDonald, 7 Kans. 454. Su- ford, 7 Cow. 535 ; People v. Davis, 56

pra, § 98. N. Y. 95 ; State v. Beard, 1 Dutch.
2 R. V. Burkett, Andr. 230; R. v. 384; State v. Rickey, 4 Halst. ,293;

,Sarmon, 1 Burr. 516; Huff's case, 14 State v. Hageman, 1 Green (N. J.)

Grat. 648. 314 ; State v. Dayton, 3 Zab. 49 ; Home
s R. V. Leafe, Andr. 226. v. State, 39 Md. 552 ; Click v. State, 3

It has been ruled in the United Tex. 282; State v. Wishon, 15 Mo.
States Circuit Court for Michigan, un- 503.

der the special procedure prescribed in * Resp. v. Cleaver, 4 Yeates, 69;

federal courts, that a motion will be Resp. v. Buffington, 1 Dallas, 61; Bell

sustained to quash on the allegation v. Com. 8 Grat. 726 ; State c. Mathis,

that no evidence whatever was ad- 3 Pike, 84; State v. Baldwin, 1 Dev.
duced in support of the application & Bat. 198.

for a warrant of arrest; though the ' Com. Dig. Indictment (H.) ; and
court will not inquire into the suffi- see R. v. Johnson, 1 Wils. 325; Peo-
ciency of such evidence if any was pie v. Waters, 5 Parker, 661

; State
produced. U. S. v. Shepard, 1 Ab- v. Colbert, 75 N. C. 368.

bott U. S. 431; but see infra, § 388. » R. v. Belton, 1 Salk. 372; 1 Sid.
* R. V. Wilson, 6 Q. B. 620; R. v. 54; 1 Vent. 370; R. v. Thomas, 3 D.

-Tames, 12 Cox C. C. 127; U. S. v.

Pond, 2 Curt. C. C. 268.

5 U. S. V. Stowell, 2 Curtis C. C.

153; State v. Burke, 38 Me. 574;
State V. Putnam, Ibid. 296 ; Com. v.

270

& C. 290.

9 R. V. Orbell, 6 Mod. 42.
i" R. V. Crookes, 3 Burr. 1841.
" R. V. Wadsworth, 5 Mod. 13.

" R. V. Bailey, 2 Str. 1211.
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overseers for not paying money over to their successors,^ and the

like ; and a party in such cases will be left to his demurrer for

demurrable defects.^ An indictment for not repairing highways
or bridges, or for other public nuisances, will not be quashed,^

unless there be a certificate that the nuisance is removed.* The
same rule applies to indictments for a forcible entry ,^ unless, per-

haps, where the possession has been afterwards given up.^

§ 387. It has been frequently ruled that as quashing is a dis-

cretionary act, error does not lie on its refusal.^ Quashing

Even granting the motion has been held a matter of
JJfatte/of

discretion as to which there is no revision.^ But an discretion.

examination of the cases will show that error has been sustained

in numerous instances to such rulings, either directly or indi-

rectly.^ And it would be monstrous to assume that an inferior

court could defeat revision by putting its judgment in the shape

of quashing. And the reason for review is peculiarly strong in

those States in which defendants are required to avail themselves

of certain formal defects exclusively in motions to quash.^"

' § 388. It is error to quash for matter not apparent in the

indictment or in the caption ; extrinsic matter being Extrinsic

proper for defence only on trial by jury.-^^ Hence the ground

1 K. V. King, 2 Str. 1268. ' State v. Putnam, 38 Me. 296
;

2 Maguire v. State, 47 Md. 485. State v. Hurley, 54 Me. 562 ; Com. v.

s R. V. Belton, 1 Salk. 372; 1 Vent. Eastman, 1 Cush. 189; State v. Con-

370; R. I.. Bishop, Andr. 220. rad, 21 Mo. (6 Bennett) 271. See
* R. V. Leyton, Cro. Car. 584; R. infra, § 777.

V. Wigg, 2 Salk. 460; 1 Ld. Raymond, » State v. Hurley, 54 Me. 562;

1165. State v. Jones, 5 Ala. 666. Infra, §
6 R. V. Dyer, 6 Mod. 96. 777.

5 R. V. Brotherton, 2 Str. 702. See * See, as illustrating revision by
Com. Dig. Indictment (H.) ; 3 Bac. mandamus, People v. Stone, 9 Wend.
Abr. 116. 182; and see State v. Barnes, 29 Me.

In Massachusetts, it is provided by 561 ; State v. Maloney, S. C. R. I.

statute that no indictment shall be 1879 ; Com. v. Church, 1 Barr, 105

quashed or otherwise affected by rea- State v. Wall, 15 Mo. 208.

son of the omission or misstatement of i" Com. v. McGovern, 10 Allen, 193;

the title, occupation, estate, or degree Com. v. Walton, 11 Allen, 238.

of the defendant, or of the name of the " U. S. v. Pond, 2 Curtis C. C. 265

city, town, county, or place of resi- Wickwire v. State, 19 Conn. 477;

dence; nor by reason of the omission State v. Rickey, 4 Halst. 293 ; Com.
of the words "force and arms," or v. Church, 1 Barr, 105

; State v. Fos-

the words " against the statute," &c. ter, 9 Tex. 65; and see also U. S. v.

Rev. Stat. c. 138, § 14. . Shepard, supra, § 385. By consent,
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for quash- illegal Selection of the grand jurors may be no cause

for quashing an indictment on motion,^ and an indict-

ment will not be quashed on the ground of irregularities in the

arrest ; ^ nor for technical irregularities in the conduct of the

grand jury.-^

^ ^ ^ § 389. Wherever an indictment is divisible as to
Defend-

.

ants may defendants, it may be quashed as to one defendant,
bs s6V6r6d. .

»/ J.
, , ,

in quash- remaining in force as to the others.* It is otherwise
'"^' where, as in conspiracy, there can be no such severance.^

§ 390. If a prior indictment be pending in the same court, the

When two course is to quash one before the party is put to plead

raenteare °'^ *^® other.^ If in different courts, the defendant
pending ujg^y abate the latter, by plea that another court has
one may be •^ ' j Jr

quashed. cognizance of the case by a prior bill.^ It is said, how-
ever, that the finding of a bill does not confine the State to that

single bill. Another may be preferred and the party put to trial

on it, although the first remains undetermined.*

§ 391. Quashing is also sometimes ordered in vexatious cases,

Quashing as where an indictment contains an unnecessarily cum-

Texatlous'^
brous combination of counts, or where incongruous of-

case. fences are improperly joined ;^ or where, after a return

however, extraneous matter may be * Supra, § 301 ; State v. Compton,
brought in. E. v. Heane, 4 B. & S. 13 W. Va. 852.

947; 9 Cox, 433; State v. Cain, 1 ^ People u. Eckford, 7 Cow. 535.

Hawks, 352. « In NewYork, if there be at any
^ State V. Hensley, 7 Blackf. 324; time pending against the same defend-

but see supra, § 344. ant two indictments for the same of-

^ People V. Rowe, 4 Parker C. E. fence, or two indictments for the same
253. Supra, § 27. But see supra, § matter, although charged as different

385. offences, the indictment first found
5 State V. Tucker, 20 Iowa, 508 shall be deemed to be superseded by

State V. Cole, 19 Wis. 129
; State v. such second indictment, and shall be

Fee, 19 Wis. 562; State v. Logan, 1 quashed. Eev. Stat, part iv. chap. ii.

Nev. 509. tit. 4, art. 2, § 42. Infra, § 452.

The provision of Massachusetts, in ' State v. Tisdale, 2 Dev. & Bat.

the Rev. Sts. e. 136, § 9, that a list 159.

of all witnesses, sworn before the ^ Ibid. ; Com. v. Drew, 3 Cush.
grand jury during the term, shall be 279; Dutton v. State, 5 Ind. 533.

returned to the court under the hand Supra, §§ 372-3; infra, § 452.

of the foreman, is directory merely; ' Supra, § 290; Weinzorplin v.

and a non-compliance therewith is no State, 7 Blackf. 186.

ground for quashing an indictment.

Com. 0. Edwards, 4 Gray, 1.
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of ignoramus, a second bill, without special ground laid, is sent

in by the prosecution.^

§ 392. On quashing an indictment on formal grounds. Bail may
"when no second indictment has been found, the court ^\nded
will continue the defendant on bail to meet the finding after

o quashing.
of the second.^

§ 393. After a motion to quash an indictment containing two
counts, one of which is defective, the prosecutor may
enter a nolle prosequi as to the defective count, which motion

will remove the grounds for the motion to quash, and jMiimiybe

leave the defendant to be tried upon the charge con-
*°'^'^^'^-

tained in the good count.^

§ 394. In clear cases, a judge may, at his discretion, quash a
defective count in an indictment, without quashing the „

. , . 1 *-*"e count
entire indictment.* But if there be one good count, the may be

motion to quash, as a general rule, will not be sustained

in those States in which a single good count will sustain a ver-

dict.5

§ 395. The practice is to prefer a new bill against the same
defendant, before an application to quash is made on

the part of the prosecution.^ And when the court, may be on

upon such an application, orders the former indictment prosecu-

to be quashed, it is usually upon terms, namely, that

the prosecutor shall pay to the defendant such costs as he may
have incurred by reason of such former indictment ;

"^ that the

second indictment shall stand in the same condition to all intents

and purposes that the first would have stood if it were not

quashed ;
^ and particularly where there has been any vexatious

delay upon the part of the prosecutor,^ that the prosecutor be

1 Rowand v. Com. 82 Penn. St. Woodward, 21 Mo. (5 Bennett) 265
;

405. State v. Mathis, 3 Pike, 84 ; State w.

' Crumpton v. State, 43 Ala. 31. Rutherford, 13 Tex. 24 ; State v.

s State V. Buchanan, 1 Ired. 59. Staker, 3 Ind. 570 ; Jarrell v. State,

Supra, § 383-4. 58 Ind. 293 ; State v. Buchanan, 1

* Scott V. Com. 14 Grat. 687; Jones Ired. 59.

V. State, 16 Humph. 435; State v. " R. v. Wynn, 2 East, 226.

Woodward, 21 Mo. 266. ' R. v. Webb, 3 Burr. 1469.

6 Com. V. Hawkins, 3 Gray, 463; s r. „. Glen, 3 B. & Aid. 373; R.

Kane v. People, 3 Wend. 364 ; State v. Webb, 3 Burr. 1468; 1 W. Bl. 460.

V. Wishon, 15 Mo. 503 ; State v. » 3 Burr. 1468 ; 1 W. Bl. 460.

18 273
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put on terms.i And, at all events, as has been seen, the court,

when the exceptions are technical, will hold the defendant to

bail to await a second indictment.^

§ 396. The application, if made by the defendant, must be

made before plea pleaded.^ Should the application be
Timeusu-

, ,. , • n
ally before made upon the part of the prosecution, it would seem
^

^^'
that it may be made at any time before the defendant

has been actually tried upon the indictment ; * and the right as

to formal defects continues until after arraignment and the em-

panelling of the jury.^ After empanelling, for formal defects it

is too late.^ But in cases where the indictment is plainly bad,

as where there is clearly no jurisdiction, or where there are other

plain substantial defects, the court will quash at any time, even

Motion after plea.^
should

§ 397-_ -phe motion should specifically state the
grounds. ground of objection.^

1 K. V. Glen, 3 B. & Aid. 372. For
exceptions see Mentor v. People, 30

Mich. 91.

" Crumpton v. State, 43 Ala. 31.

8 Fost. 261 ; K. V. Rookwood, Holt,

684; 4 St. T. R. 677; State v. Bur-
lingham, 15 Me. 104; Nicholls v. State,

5 South. 539 ; Weinzorpflin v. State,

7 Blackf. 186 ; State v. Jarvis, 63 N.
C. 556 ; Thomasson v. State, 22

Geo. 499; State v. Riffe, 10 W. Va.
794; though see Com. v. Chapman,
11 Cush. 422; R. v. Heane, 4 B. & S.

947; 9 Cox C. C. 433.

In England, where the indictment

had already, upon application of the

defendant, been moved into the Court

of King's Bench, by certiorari, the

court refused to entertain a motion by
the defendant to quash the indict-

ment, after a forfeiture of his recog-

nizance, by not having carried the

record down for trial. Anon. 1 Salk.

380.
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4 See R. V. Webb, 3 Burr. 1468.

6 Clark V. State, 23 Miss. 261.

« Com. V. Fitchburg R. R. 126 Mass.

472.

In this case it was held that if a

jury has once been empanelled in a

criminal case, it is too late, under the

St. of 1864, c. 250, § 2, to move to

quash the indictment for formal de-

fects apparent on its face, although

the motion is made before the empan-
elling of the jury for a new trial of

the case, the former verdict having

been set aside.

' R. V. Heane, 4 B. & S. 433 ; 9

Cox C. C. 433 ; R. v. Wilson, 6 Q.
B. 620; R. u. James, 12 Cox C. C.

127 ; Com. V. Chapman, 11 Cush. 422;
Nicholls V. State, 2 Southard, 539.

See Wilder v. State, 47 Ga. 522.

8 State V. Van Houten, 37 Mo. 357.

See, under statute, State v. Berry, 62

Mo. 595.



CHAPTERVII.

DEMURRER.

Demurrer reaches defects of record, § 400.

Demurrer may be to particular counts, but
not to parts of counts, § 401.

Demurrer brings up prior pleadings, § 402.

Demurrer admits facts well pleaded, § 403.

In England, judgment for crown on general
demurrer is final, § 404.

Otherwise in this country, § 405.

Ordinarily judgment against prosecution

not final, § 406.

Demurrer to evidence brings up sufficiency

of prosecution's case, § 407.

Joinder in demurrer formal, § 407 as.

Demurrer should be prompt, § 407 b.

§ 400. Demukbee, from demorare, is a mode by which a de-

fendant may object to an indictment as insufficient in Demurrer

point of law.^ Wherever an indictment is defective in fl^fg ^
®'

substance or in form, it may be thus met ; ^ but as at "^^^^d.

common law all errors which can be thus taken advantage of

are equally fatal in arrest of judgment, demurrers, as a means of

testing indictments, were, in England, but rarely used until the

7 Geo. 4, c. 64, ss. 20, 21, by which all defects, purely technical,

must be taken advantage of before verdict.^ In this country,

demurrers, except under similar statutes, are in but little use,*

and will not avail when the offence is set forth with substantial

accuracy.^

§ 401. A demurrer may be sustained as to a bad count with-

out in any way affecting a good count in the same in- Demurrer

dictment ; ^ though if a demurrer be general to the ^rtiouiar

whole indictment, one good count will prevent a gen-
n°""o^'^rts

eral judgment for the defendant.'^ That a part of a <>* counts.

1 Co. Lit. 71, h; 4 Bl. Com. 333;

Burn's Just. 29th ed. tit. Demurrer
;

Ch. C. L. 439.

2 Lazier v. Com. 10 Grat. 708.

8 Archbold's C. P. 9tk ed. 78.

Supra, § 90. See, as to Maryland

practice, 6 Md. 410.

* See supra, § 90. That a demur-

rer will not be sustained for defects

in indorsing and filing indictment see

State V. Brandon, 28 Ark. 410.

« Deckard v. State, 38 Md. 186

Harne v. State, 39 Md. 352.

« Turner v. State, 40 Ala. 21.

' Ingram v. State, 39 Ala. 247.

Infra, § 909.
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count is defective is, however, no ground for demurrer, if the

residue of the count sets forth an indictable offence. Hence,

where a count contains two offences, one of which is properly

stated, and the other of which can be rejected as surplusage,

there must be a judgment on demurrer for the prosecution.^

§ 402. A demurrer puts the legality of the whole proceedings

in issue, and compels the court to examine the validity

of the whole record ; ^ and, therefore, in an indictment

removed from an inferior court, if it appear from the

caption that the court before which it was taken had no
jurisdiction over it, it will be adjudged to be invalid.^

Judgment is to be rendered against the party committing the

first error in pleading.*

§ 403. Although a demurrer admits the facts demurred to and
refers their legal sufficiency to^ the court, it does not

admit allegations of the legal effect of the facts therein

pleaded.^ Nor does it admit any facts that are not weU

Demurrer
brings up
the valid-
ity of all

prior plead-
ings.

Demurrer
admits
facts.

pleaded.

§404.

In England,
judgment
on general
demurrer
for prose-
cution may ant Virtually says
be final.

Whether a judgment for the prosecution, on a de-

murrer, is final, depends upon whether the demurrer
admits the facts charged in the indictment in such a

way as to constitute a confession of guilt. If a defend-

I did this, but in doing it I did

not break the law," then, if the conclusion of the court

is that if he did break the law, judgment is to be entered against

him.^ On the other hand, when the demurrer is special, point-

ing out particular alleged flaws in the indictment, and not con-

fessing that the facts charged as constituting the offence are true,

then, if the judgment is for the prosecution, the defendant is

1 Mulcahy v. R. L. K. 3 H. L. 306;

Wheeler v. State, 42 Md. 563.

In Pennsylvania, by the revised act,

objections to indictment must be made
before the jury is sworn. Rev. Act,

1860, 433; Com. v. Frey, 50 Penn.
St. 245.

A similar provision exists in Mas-
sachusetts. Gen. Stat. 1864, c. 250,

§2.
^ Saund. 285, n. 5 ; Com. v. Trim-

mer, 84 Penn. St. 65.
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» 1 T. R. 316; 1 Leach, 425; Andr.
137, 138.

* State V. Sweetsir, 53 Me. 438.

^ Com. V. Trimmer, 84 Penn. St.

18.

" Burn's Just. 29th ed. tit. Demur-
rer; 2 Hale, 225, 257, 315; 2 Inst.

178; 2 Hawk. c. 31, s. 5; ^Bla. Com.
334; Starkie's C. P. 297; 2 Leach,

603; Ch. C. L. 439.



CHAP. VII.] DEMURRER. [§ 405.

entitled to plead over.^ We have, indeed, several cases when
judges at nisi prius held that the defendant was entitled to have

judgment of respondeat ouster, in every case of felony where his

demurrer was adjudged against him ; for it was said that where

he unwarily discloses to the court the facts of his case, and de-

mands their advice whether it amounts to felony, they will not

record or notice the confession ;
^ and a demurrer was said to

rest on the same principle.^ In 1850, however, the question was

finally put to rest by a solemn judgment of the Court of Crim-

inal Appeal, that a judgment for the crown on a general (as

distinguished from a special) demurrer interposed by. the de-

fendant, under such circumstances, is final.* At the same time

it is within the discretion of the court to permit the defendant

to withdraw his demurrer, and to plead as it were de novo to the

indictment.* .

§ 405. In this country the distinction above taken is not rec-

ognized, and the practice has been in all cases where otherwise

there is on the face of the pleading no admission of '" '^j^
'^ °

_ .
country.

criminality on the part of the defendant, to give judg-

ment, quod respondeat ouster, and the English distinction does

not seem to be recognized.^ In some jurisdictions, however,

1 1 Salk 59 ; Cro. Eliz. 196; Dyer, « E. v. Smith, 4 Cox C. C. 42; R.

38, 39; Hawk. b. 2, c. 31, s. 6; R. v. v. Brown, 1 Den. C. C. 293; 2 C. &
Faderman, 1 Den. C. C. 360 ; T. & M. K. 509; R. v. Birmingham B. R. 3 Q.

286 ; 3 C. & K. 359; overruhng R. v. B. 233;, R. B. Houston, 2 Craw. & Dix,

Duffy, ut supra; Foster v. Com. 8 310. See 1 Bennett & Heard's Lead.

Watts & Serg. 77. Cas. 336.

2 Archbold, by Jervis, 9th ed. 429; A distinction, however, has been

2 Hale, 225, 257; 4 Bla. Com. 334. talcen between felonies and misde-

8 R. V. Duffy, 4 Cox C. C. 326
; meanors ; for in the latter, if the de-

R. V. Phelps, 1 C. & M. 180 ; R. v. fendant demur to the indictment.

Purchase, 1 C. & M. 617; Fost. 21; 4 whether in abatement or otherwise,

Bla. Com. 334 ; 8 East, 112; 2 Leach, and fail on the argument, it is said

603; 2 Hale, 225, 257; 1 M. & S. 184; that he shall not have judgment to

Burn, J., Demurrer ; Williams, J., answer over, but the decision will

Demurrer; but see Starkie's C. P. operate as a conviction. 8 East, 112;

297-8; and in R. v. Odgers, 2 M. & Hawk. b. 2, c. 31; though see R. v.

Rob. 479, and the cases there cited Birmingham B. E. 3 Q. B. 223, where

in note, it. was held that it is within the defendant was allowed to with-

the discretion of the court, even in draw the demurrer,

felonies, to refuse a respondeat ouster. " Com. v. Goddard, 13 Mass. 456

* R. V. Faderman, 4 Cox C. C. R. (sed quaere, Com. v. Eastman, 1 Cush.

357-3C &K. 359; 1 Den. C. C.565. 189); Com. u. Barge, 3 Pen. &W. 262;
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it has been held, that when a general demurrer to an indict-

ment for a misdemeanor has been overruled, the defendant will

not be permitted to plead to the indictment as a matter of

right ; he must lay a sufficient ground before the permission

will be granted. 1 In New York, where the defendant demurred

to an indictment for a misdemeanor in the court below, and

judgment 'was there given against the People, which was in the

Supreme Court reversed on error, it was held that the court

in error must render final judgment for the People on the

demurrer, and pass sentence on the defendant ; and that he

could not be permitted to withdraw the demurrer and plead.^

But this is now corrected by statute, and the proper course, even

independently of statutes, is, in such case, to permit a plea in bar,

and a trial by jurj'.^ And now, even where the disposition is

to treat the judgment on a general demurrer as final, the courts

in this country generally agree with those of England in reserv-

ing the right to permit the demurrer to be withdrawn at their

discretion.*

Foster v. Com. 8 Watts & S. 77; Boss
V. State, 9 Mo. 687. See Evans v.

Com. 3 Met. 453 ; McGuire v. State,

35 Miss. 366 ; Maeder v. State, 11

Mo. 363 ; Austin v. State, Ibid. 366
Lewis V. State, Ibid. 366 ; Fulkner
V. State, 3 Heisk. 33. See for other

oases infra, §§ 419-421. By act of

Congress of May 23, 1872, the judg-

ment is respondeat ouster. Eev. Stat.

§ 1026.
1 State V. Merrill, 37 Me. 329;

State V. Dresser, 54 Me. 569 ; State

V. Wilkins, 17 Vt. 151; Wickwire v.

State, 19 Conn. 478; Bennett u. State,

2 Yerg. 472; State v. Rutledge, 8

Humph. 32. See People v. King, 28

Cal. 265; People v. Jocelyn, 29 Cal.

562; Com. v. Foggy, 6 Leigh, 638.

See infra, § 419.
2 People V. Taylor, 3 Denio, 91 ; but

see People v. Corning, 2 Comst. 1.

" In Stearns v. People, 21 Wend.
409, the prisoner was indicted for a
felony. He demurred to the indict-
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ment, and judgment was given upon
the demurrer against him to answer

over. He refused to do so, when the

court directed a plea of not guilty to

be entered for him, and a trial upon
the plea of not guilty was had. Upon
error the court seems to have held,

and it seems to us properly, that as

he had not voluntarily pleaded over

he had not waived the right to review

the judgment on his demurrer, but

could take advantage of the error, if

any, in overruling it. This, it seems
to us, is a very proper course for a

fair-minded court to take in a case

where a demurrer is interposed in

good faith." Note to 13 Eng. R. 662.

For practice in writ of error in such

cases see infra, § 773.

» R. V. Houston, 2 Crawf. & Dix,
310.

^ State V. Wilkins, 17 Vt. 152;
Evans v. Com. 3 Met. (Mass.) 453;
Bennett v. State, 2 Yerg. 472. See
infra, §§ 419, 477, 478, 773.
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§ 406. Where the prosecution demurs to' the plea of autrefois

convict, or other special plea of confession and avoid- ordinarily

ance to an indictment, and the demurrer is overruled, jidgment
, . .

against
the defendant is not entitled to be discharged, and the prosecution

prosecution may rejoin.^ But if the defendant plead

in abatement in matter of form, and the plea is demurred to,

and the demurrer overruled, the judgment of the court is that

the prosecution abate, reserving the right to bring in an amended
bill.2

Judgment against the prosecution on a special demurrer to the

indictment is not final, when the defects are merely formal, but

a new bill may be sent in, vs^ith the defect cured.^ And the de-

fendant, in cases of this class, will be held over to avrait a sec-

ond indictment.* A writ of error lies to a judgment against the

prosecution.^

But where the demurrer is general, going to the merits of the

offence, then a judgment for the defendant relieves him from
further prosecution.

§ 407. By the practice of several States, the defendant may
demur to the evidence, though it is optional for the Demurrer

prosecutor to join or not.^ The object is to ascertain to.evidence
'- •" > brings up
the law on an admitted state of facts, the demurrer sufficiency

admitting every fact which the evidence legitimately cution's

tends to establish.^ In such cases a judgment against

the defendant is a final judgment for the Commonwealth.^

§ 407 a. The omission of the record to show a joinder Joinder in

. 11. demurrer
of issue cannot be objected to after the determination formal.

of the issue of law.^

§ 407 h. A demurrer should be promptly made, and is too late

1 Barge v. Com. 2 Pen. & W. 262 « Com. v. Parr, 5 Watts & S. 345
;

State u. Barrett, 54 Ind. 434; State V. Doss u. Com. 1 Grat. 557; Brister

Nelson, 7 Ala. 610. v. State, 26 Ala. 108.

2 Rawls V. State, 8 Sm. & M. 590. ' Bryan v. State, 26 Ala. 65.

8 U. S. V. Watkyns, 3 Cranoh C. C. ^ Hutchison v. Com. 82 Penn. St.

E. 441; State v. Barrett, 54 Ind. 434. 472.

Infra, §§ 425,487; though see supra, § » 1 Chit. Crim. Law, 481, 482; U.

404, and Stateu. Dresser, 54 Me. 569. S. v. Gibert, 2 Sumn. 19, 66; Com. v.

* Crumpton v. State, 43 Ala. 31. McKenna, 125 Mass. 397.

6 Infra, § 773.
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after plea is entered ; though there may be cases of substantial

Must be error in which, when a plea has been entered inadver-
prompt. tently, it may in the discretion of the court be with-

drawn, in order to enable the question of law to be determined

in advance of the trial of the issue on the plea of not guilty.^

IK. V. Purchase, C. & M. 617; pra, § 396. For Pennsylvania statute

Com. V. Chapman, 11 Cush. 422. Su- see supra, § 401.
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CHAPTERVIII.

PLEAS.

I. Guilty ok not Guilty.
Plea of not guilty is general issue,

§408.
Plea is essential to issue, § 409.

Omission of similiter not fatal,

§410.
In felonies pleas must be in person,

§411.
Pleas must be several, § 412.

Plea of guilty reserves motion in

arrest, § 413.

May at discretion be with-

drawn, § 414.

Mistakes in may be corrected,

§415.
After plea degree of offence may

be ascertained by witnesses,

§416.
Plea of not guilty may be entered

by order of court, § 417.

Plea of nolo contendere equivalent

to not guilty, § 418.

II. Special Pleas.
Hepugnant pleas cannot be pleaded

simultaneously, § 419.

In practice special plea is tried first,

§420.
Judgment against defendant on

special plea is respondeat ouster,

§421.
III. Plea to the Jueisdiction.

Jurisdiction may be excepted to by
plea, § 422.

IV. Plea in Abatement.
Error as to defendant's name may

be met by plea in abatement,

§423.
And so of error in addition, § 424.

Judgment for defendant no bar to

indictment in right name, § 425.

After not guilty plea in abatement
is too late, § 426.

Plea to be construed strictly, §
427.

Defendant may plead over, § 428.

V. Other Special Pleas.

Plea of non-identity only allowed

in cases of escape, § 429.

Plea to constitution of grand jury

must be sustained in fact, § 430.

Pendency of other indictment no
bar, § 431.

Plea of law is for court, § 432.

Ruling for Commonwealth on
special plea is equivalent to judg-

ment on demurrer, § 433.

VI. AurEEFOis Acquit ok Convict.
1. As to Nature of Judgment.

Acquittal without judgment a bar,

but not always conviction, § 435.

Arbitrary discharge may operate as

. an acquittal, § 436.

Record of former judgment must
have been produced, § 437.

Court must have had jurisdiction,

§438.
Judgment by court-martial no bar,

§439.
And so of police and municipal

conviction, § 440.

Of courts with concurrent jurisdic-

tion, the court first acting has

control, § 441.

Offence having distinct aspects suc-

cessive governments may prose-

cute, § 442.

Proceedings for contempt no bar,

§444.
Nor proceedings for habeas corpus,

§445.
Ignoramus and quashing no bar,

§446.
Nor is nolle prosequi or dismissal,

§447.
After verdict nolle prosequi a bar,

§ 448.

Discharge for want of prosecution

not a bar, § 449.

Foreign statutes of limitation a bar,

§450.
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Fraudulent prior judgment no bar,

§451.
Nor is pendency of prior indict-

ment, § 452.

Nor is pendency of civil proceed-

ings, § 453.

New trial after conviction of minor
is bar to major, § 455.

2. As to Form of Indictment.

If former indictment could have
sustained a verdict, judgment is

a bar, § 456.

Judgment on defective indictment

is no bar, § 457.

Same test applies to acquittal of

principal or accessary, § 458.

Acquittal on one count does not

affect other counts; but other-

wise as to conviction, § 459.

Acquittal from misnomer or misde-
scription no bar, § 460.

Nor is acquittal from variance as to

intent, § 461.

Otherwise as to variance as to time,

§ 462.

Acquittal on joint indictment a bar

if defendant could have been le-

gally convicted, § 463.

Acquittal from merger no bar,

§ 464. ,

Where an indictment contains a.

minor offence enclosed in'a major,

a conviction or acquittal of minor
bars major, § 465.

Conviction of major offence bars

minor when on first trial defend-

ant could have been convicted of

minor, § 466.

Prosecutor may bar himself by se-

lecting a special grade, § 467.

3. As to Nature of Offence.

When one unlawful act operates on
separate objects, conviction as to

one object does not extinguish

prosecution as to other; e. g.

when two persons are simulta/-

neously killed, § 468.

Otherwise as to two batteries at one

blow, § 469.

So where several articles are si-

multaneously stolen, § 470.

When one act has two or more in-

dictable aspects, if the defendant

could have been convicted of

either under the first indictment,

he cannot be convicted of the two
successively, § 471.

So in liquor cases, § 472.
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Severance of identity by place,

§473.
Severance of identity by time,

§474.
But continuous maintenance of

nuisances can be successively in-

dicted, § 475.

Conviction of assault no bar (after

death of assaulted party) to in-

dictment for murder, § 476.

4. Practice under Plea.

Plea must be special, § 477.

Must be pleaded before not guilty,

§478.
Verdict must go to plea, § 479.

Identity of offender and of offence

to be established, § 480.

Identity may be proved by parol,

§481.
Plea, if not identiqal, may be de-

murred to, § 482.

Burden of proof is on defendant,

§483.
When replication is nul tiel record

issue is for court, § 484.

Beplication of fraud is good on de-

murrer, § 485.

On judgment against defendant

he is usually allowed to plead

over, § 486.

Prosecution may rejoin on its de-

murrer being overruled, § 487.

Issue of fact is for jury, § 488.

Novel assignment not admissible,

§489.
VII. Once in Jeopakdy.

Constitutional limitation taken

from common law, § 490.

But in some courts held more ex-
tensive, § 491.

Eule may extend to all infamous
crimes, § 492.

In Pennsylvania, any separation in

capital cases except from actual

necessity bars further proceed-

ings, § 493.

So in Virginia, § 494.

And in North Carolina, § 495.

And in Tennessee, § 496.

And in Alabama, § 497.

And in California, § 498.

In the federal courts a discretionary

discharge is no bar, § 500.

So in Massachusetts, § 501.

So in NewYork, § 602.

So in Maryland, § 503.

So in Mississippi, § 504.

So in Illinois, Ohio, Indiana, Iowa,
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Nebraska, Nevada, and Texas,

§ 505.

So in Kentucky, § 506.

No jeopardy on defective indict-

ment, § 507.

Illness or death of juror is sufficient

excuse for discharge, § 508.

Discharge of jury from intermedi-

ately discovered incapacity no
bar, § 509.

Conviction no bar when set aside

for defective ruling of judge,

§510.
And so of discharge from sickness

of defendant, § 511.

Discharge from surprise a bar,

§512.
Discharge from statutory close of

court no bar, § 513.

And so from sickness of judge,

§ 514.

And so from death of judge, §
515.

But not from sickness or incapacity

of witness, § 516.

Until jury are " charged," jeopardy

does not begin, § 617.

Conflict of opinion as to whether
defendant can waive his privilege

in this respect, § 518.

In misdemeanors separation of jury

permitted, § 519.

Plea must be special ; record must
specify facts, § 520.

VIII. Plea op Pardon.
Pardon is a relief from the legal

consequences of crime, § 521.

Pardon before conviction to be rig-

idly construed, § 522.

Pardon after conviction more indul-

gently coiiatrued, § 523.

Rehabilitation is restoration to

status, § 524.

Amnesty is addressed to class of

people, and is in nature of com-
pact, § 525.

Executive pardon must be specially

pleaded; otherwise amnesty, §
526.

Pardons cannot be prospective,

§527.
Pardon before sentence remits

costs and penalties, § 528.

Limited in impeachments, §

529.

And so as to contempts, § 530.

Must be delivered, § 531.

Void when fraudulent, § 532.

Conditional pardons are valid, §

533.

Pardon does not reach second con-

victions, § 534.

Pardon must recite conviction,

§535.
Calling a witness as state's evi-

dence is not pardon, § 536.

Foreign pardons operative as to

crimes within sovereign's juris-

diction, § 537.

I. GinLTY AND NOT GUILTY.

§ 408. Whenbrought to the bar, in capital cases, and at strict

practice in all offences whatever, the defendant is for- piea of not

mally arraigned, by the reading of the indictment, and fenerar

the calling on him for a plea. The clerk, immediately ^^"^•

after the reading asks, " How say you, A. B., are you guilty

or not guilty ? " i Upon this, if the defendant confess to the

charge, the confession is recorded, and nothing is done till

judgment.^ But if he deny it, he answers, " Not guilty," upon

which the clerk of assize, or clerk of the arraigns, replies, that

the defendant is guilty, and that the State (or Commonwealth)

1 2 Hale, 119; R. v. Hensey, 1

Burr. 643; Cro. C. C. 7. Infra, §§

545, 698.

2 4Harg. St. Trials, 779;

185. Infra, §§ 545, 698.
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is ready to prove the accusation.^ After issue is thus joined, the

clerk usually proceeds to ask the defendant, " How will you be

tried ?" to which the defendant replies, " By God and my coun-

try ; " to which the clerk rejoins, " God send you a good deliver-

ance." ^

§ 409. The right of arraignment on a criminal trial may, in

Plea is es- some cases, be waived, but a plea is always essential,
sentiai. rpj^^

court Cannot supply an issue after verdict where

there has been no plea, notwithstanding that the defendant con-

sented to go to trial.^

The practice in respect to arraignment will be hereafter more
fully detailed.*

§ 410. An omission to insert the similiter, in joining issue in

. . criminal cases, may be corrected, as it is usually only

of similiter added when the record is made up.^ In any view,

going to trial without a joinder of issue by the prosecu-

tion to a plea in bar waives any objection to such non-joinder.^

In felonies § 411. A plea by an attorney of a party indicted for

beTfn per-' ^ felony is a nullity ; the defendant must plead in per-
^°°- son.'' It is otherwise, however, in misdemeanors.*

§ 412. Defendants in an indictment have a right to plead

Pleas must Severally not guilty ; but a general plea of not guilty
several. ^^ ^^ ^.j^g defendants is, in law, a several plea.^

^ 4 Bla. Com. 339 ; 4 Harg. St. ants upon the country, by a sufficient

Trials, 779; Whart. Free. 1138. issue, without any further express
2 2 Hale, 219; 4 Bla. Com. 341 words. U. S. v. Gibert, 2 Sumn. 20.

Cro. C. C. 7. Infra, §§ 545, 698. ' Hoskins v. State, 84 111. 87; Gould
Though the defendant persists in v. People, 89 111. 216; Douglass v.

saying he will be tried by his king State, 3 Wis. 820 ; People v. Gaines,

and his country, and refuses to put 52 Cal. 480. Infra, § 698.

himself on his trial in the ordinary * Infra, § 698.

way, it will not invalidate a convic- ' Com. v. McCormack, 126 Mass.
tion. E. V. Davis, Gow's R. N. P. 258; Berrian v. State, 2 Zabr. 9;

219, and notes there. When, how- State v. Swepson, 81 N. C. 571. In-

ever, the clerk of the court, upon the fra, § 698.

arraignment of the defendants, did * Com. v. McCauley, 105 Mass. 69.

not further proceed, upon their plead- ' McQuillan v. State, 8 Sm. & M.
ing not guilty, to ask them how tbey 587. See infra, §§ 541, 698.

would be tried, so that they did not ^ u. S. v. Mayo, 1 Curtis C. C. 433.

make the usual reply, " By God and See fully infra, §§ 541, 550, 698, 912.

their country," it was held that, un- ' State v. Smith, 2 Ired. 402. Su-
der the laws of the United States, the pra, § 309.

plea of "Not guilty " put the defend-
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§ 413. By a plea of guilty, defendant first confesses himself

guilty in manner and form as charged in the indict- pjea of

raent ; and if the indictment charsces no offence against f "''i^ J^'

the law, none is confessed.^ But formal defects mav be *'o° ™
arrest.

cured by this plea.^

§ 414. The court may, at its discretion, allow a plea of guilty

to be withdrawn, even after the overruling of a motion piea of

in arrest of judgment, and this is not subject for error .^
fe'atdU-^

And a plea of guilty drawn out by the court, by telling cretion

the defendant that if he do not plead guilty he will be drawn.

heavily punished, will be treated as a nullity by the court in

error.*

§ 415. Pleas entered by mistake, in plain cases, can be
amended by court. Thus, where a defendant, against „. ,

whomseveral indictments have been found, intending can be
corrected.

to plead guilty to one, by mistake pleaded guilty to

another, it was held that the error* could be corrected after entry

of the plea on the minutes of the court.^

§ 416. When there is a plea of guilty, the court may Witnesses

ascertain by witnesses the degree of the offence.^ degree.

§ 417. At common law, when a prisoner stood mute, a jury

was called to inquire whether he did so from dumb- „,'
_

,
Plea of not

ness ex visitatione J)ei, or irom malice; and unless the guilty can

former was the case, he was sentenced as on conviction.'^ by order of

In England, and in each of the United States, however, """"^

statutes now exist enabling the court, where the prisoner stands

mute, to direct a plea of not guilty to be entered, whereupon the

trial proceeds as if he had regularly pleaded not guilty in person.^

1 Fletcher v. State, 7 Eng. Ark. ^ i ch. C. L. 425; Turner's case,

169. 5 Oh. 542; Com. v. Moore, 9 Mass.

2 Carper v. State, 27 Oh. St. 572. 402.

Supra, § 90,. See infra, § 759. 8 r. „. Sehleter, 10 Cox C. C. 409;

8 R. V. Brown, 17 L. J. M. C. 145
;

Dyott v. Com. 5 Whart. R. 67; Brown
State V. Cotton, 4 Foster, 143. See v. Com. 76 Penn. St. 319; where it

State V. Salge, 2 Nev. 321. was held that such course waives jury

* O'Hara v. People, 41 Mich. 623. defects. That such course cures other

Compare article in London Law defects, see Com. v. McKenna, 125

Times, Dec. 14, 1879. Mass. 397.

6 Davis V. State, 20 Ga. 674. In R. v. Bernard, 1 F. & F. 240,

" Infra, §§ 918, 945. the finding of the jury, that the de-
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§ 418.] PLEADING AND PRACTICE. [chap. VIII.

Such a refusal to plead, howeyer, does not admit in any way the

jurisdiction of the court.^

The entry must be made before the trial opens.^

§ 418. The plea of nolo contendere has the same effect as a

Pieaof raofo plea of guilty, so far as regards the proceedings on the

equh'"fent indictment; and a defendant who is sentenced upon
*° °°' such a plea to pay a fine is convicted of the offence for

which he is indicted.

The advantage, however, which may attends this plea is, that

when accompanied by a protestation of the defendant's innocence,

it will not conclude him in a civil action from contesting the facts

charged in the indictment.^

It is held within the discretion of the court to accept such a

plea, or to require a plea of guilty or not guilty.*

fendant was mute from nature, was & S. Med. J. § 95. See further for

dispensed with. See U. S. v. Hare,

2 Wheel. C. C. 299.

In an English case, where a dumb
person was to be tried for a felony,

the judge ordered a jury to be em-
panelled, to try whether he was mute
by the visitation of God. The jury

found that he was so; they were then

sworn to try whether he was able to

plead, which they found in the af-

firmative, and the defendant by a sign

pleaded not guilty; the judge then

ordered the jury to be empanelled to

try whether the defendant was now
sane or not, and on this question di-

rected them to say, whether the de-

fendant had sufficient intellect to un-

derstand the course of the proceed-

ings, to make a proper defence, to

challenge the jurors, and comprehend
the details of the evidence, and that

if they thought he had not, they

should find him of non-sane mind.

R. V. Pritchard, 7 C. & P. 303; 1 W.
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English practice, R. v. Berry, 13 Cox
C. C. 189. In Massachusetts, a deaf

and dumb prisoner was arraigned

through a sworn interpreter, his in-

capacity having first been suggested

to the court by the solicitor general,

and the trial then proceeded as on a
plea of not guilty. Com. u. Hill, 14

Mass. 207.

1 People V. Gregory, 30 Mich. 371.
2 Davis V. State, 38 Wis. 387.
8 U. S. V. Hartwell, 3 Clifi". 221

;

Com. V. Horton, 9 Pick. 206 ; Com. v.

Tilton, 8 Met. Mass. 232. See Whart.
Ev. § 783.

* Com. V. Tower, 8 Met. Mass. 527.

In Massachusetts, under St. 1855,

c. 215, § 35, a defendant in a prosecu-
tion on that statute cannot be ad-
judged guilty on a plea of nolo con-

tendere, unless it appears by the rec-

ord that the plea was received with
the consent of the prosecutor. Com.
V. Adams, 6 Gray, 359.



CHAP. VIII.] PLEAS. [§ 420.

II. SPECIAL PLEAS.

§ 419. Qan a defendant plead simultaneously the general issue,

and one or more special pleas ? At common law this Repugnant

must be answered in the negative, whenever such pleas 00^56*^^°'

are repugnant ; as at common law all the pleas filed ^'^^^an -

in a case are regarded as one. This is the strict prac- ouAy.

tice in England, where the judges in review have solemnly ruled

that special pleas cannot be pleaded in addition to the plea of

not guilty.^ And in this country, in cases where not guilty has

been pleaded simultaneously with autrefois acquit, the same
course has been followed, and the plea of not guilty stricken off

until the special plea is disposed of.^

§ 420. In such case, after determining the special plea against

the defendant, the present practice in the United States in practice

is to enter simply a judgment of respondeat ouster, in Xa'ta
all cases in which the special plea is not equivalent to ''"^'^ fi"^^'-

the general issue. This, which is technically the correct prac-

tice, is not, however, always pursued. A short cut is often taken

to the same result, by directing when special pleas and the gen-

eral issue are filed simultaneously, or are found together on the

record before trial, that the special pleas should be tried first, and
if they are found against the defendant, then the general issue.^

But, under any circumstances, it is error to try the special pleas

and the general issue simultaneously. The special pleas musb

be always disposed of before the general issue is tried.*

1 B,.v. Charlesworth, 9 Cox C. C. 40; v. Roe, 5 Parker C. R. 231 ; People v.

R. V. Strahan, 7 Cox C. C. 85 ; R. u. Gregory, 30 Mich. 371 ; State v. Green-

Skeen, 8 Cox C. C. 143; Bell C. C. wood, 5 Port. 474; Buzzard v. State,

97; contra,! Stark. C. P. 339. 20 Ark. 106. As sanctioning this view
The defendant, it should be remem- see 2 Hawk. P. C. c. 23, ss. 128-9;

bered, is entitled to enter as many contra, 1 Ch. C. L. 463.

pleas as he has matter of defence. * Com. v. Merrill, 8 Allen, 645;

The difference noticed in the text re- Solliday v. Com. 28 Penn. St. 13

lates to the order of their presentation Foster v. State, 39 Ala. 229; Henry
and disposition. v. State, 33 Ala. 389 ; Nonemaker v.

2 Infra, § 479; State v. Copeland, State, 34 Ala. 211 ; Mountain v. State,

2 Swan, 626; Hill v. State, 2 Yerg. 40 Ala. 344; Fulkner v. State, 3

248. As to pleas in abatement see Heisk. 33; Clem u. State, 42 Ind. 420.

infra, § 425. See R. v. Charlesworth, ut supra; R.
8 State V. Inneas, 53 Me. 536; Har- v. Roche, 1 Leach, 160. Infra, §§ 477,

tung V. People, 26 N. Y. 154; People 478.
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§ 422.] PLEADING AND PRACTICE. [chap. VIII.

§ 421. If a special plea, is determined against the defendant,

Judgment is the judgment always respondeat ouster? Unless

ffndantoa upoii a trial by jury on a special plea which embraces

lirem-^^ the general issue, this question ought now to be an-
deatmster. swered in the affirmative. The old distinction taken in

this respect between felonies and misdemeanors, being no longer

founded in reason, should be rejected in practice. And the only

consistent as well as j ust course is to harmonize the present frag-

mentary rulings in this relation, on the principle that in all cases

the question of guilty or not guilty is one which the defendant is

entitled of right, no matter how many technical antecedent points

may have been determined against him, to have squarely decided

by a jury.i

III. PLEA TO THE JUEISDICTION.

§422. Where an indictment is taken before a court that has

Jurisdio- no cognizance of the offence, the defendant may plead

be excepted ^'^ ^^^ jurisdiction, without answering at all to the
to by plea, crime alleged ;

^ as, if a man be indicted for treason at

the quarter sessions, or for rape at the sheriff's tourn, or the

like;^ or, if another court have exclusive jurisdiction of the of-

fence.* Such pleas are not common, the easier and simpler course

being writ of error or arrest of judgment.

1 Infra, § 486; 2 Hale P. C. 255

U. S. V. Williams, 1 Dillon, 485
Barge v. Com. 3 Pen. & Watts, 262
Foster v. State, 8 W. & S. 77; Hard-
ing V. State, 22 Ark. 210; Buzzard v.

State, 20 Ark. 106; Boss v. State, 9

Mo. 687. As to demurrer see con-

flicting decisions, supra, § 406. As
to misdemeanors, when the special

plea involves facts of general issue,

see contra, State v. Allen, 1 Ala. 442;

Guess V. State, 1 Eng. 147; and see

dicta of Gibson, C. J., in Barge v.

Com. 3 Pen. & W. 262.

" 2 Hale, 286.

8 Ibid.

* 4 Bla. Com. 383. See Wh. Free.

1145, for forms.

A. was indicted in the city of New
York for obtaining money from a firm
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of commission merchants in that city,

by exhibiting to them a fictitious re-

ceipt signed by a forwarder in Ohio,
falsely acknowledging the delivery to

him of a quantity of produce, for the

use of, and subject to the order of the

firm. The defendant pleaded that he
was a natural born citizen of Ohio,
had always resided there, and had
never been within the State of New
York ; that the receipt was drawn and
signed in Ohio, and the offence was
committed by the receipt being pre-
sented to the firm in New York by an
innocent agent of the defendant, em-
ployed by him, while he was a resi-

dent of, and actually within the State
of Ohio. It was held that the plea

was bad, and that the defendant was
properly indicted in the city of New



CHAP. VIII. PLEA IN ABATEMENT. [§ 425.

IV. PLEA IN ABATEMENT.

§ 423. When the indictment assigns to the defendant a wrong

Christian name or surname, he can only take advantage Error
defend
name mayof the error by a plea in abatement,^ though when ^ ^" *"' °

there is a blank in name a motion to quash is equally
^f^™^^

^^

good. Such a plea should be verified by affidavit, and abatement.

should expose the defendant's proper name.^ What particu-

larity is necessary in setting forth the name and addition of the

defendant has been considered in another place. ^ Any misnomer,

in general, is matter for abatement ; * thus, where the indict-

ment charged the defendant as George Lyons, it was held he
could abate it by showing his true name was George Lynes.^

§ 424. Want of addition is at common law ground for abate-

ment,^ though the proper course is motion to quash.

But a wrong addition is only to be met by plea in error in ad-

abatement.^ And in an indictment on the statute of

Maine, prohibiting the sale of lottery tickets, giving the accused

the name of lottery vendor when his proper addition was broker,

furnishes good cause for abatement.^

§ 425. If a plea of misnomer be put in, the usual course is to

reindict the defendant by the new name, without push- judgment

ing the old bill further.^" The prosecutor may, how- ant no bar'

ever, if he think fit, deny the plea, or reply that the
^"(."m^nt^n

defendant is known as well by one Christian name or rightname.

York. Adams v. People, 1 Comst. ° See supra, §§ 96 et seg.

173 ; S. C, 1 Denio, 190. See Com. * State v. Lorey, 2 Brev. 395.

V. Gillespie, 7 S. & E. 469. Supra, * Lynes v. State, 5 Port. 236.

§ 119. ° State V. Hughes, 2 Har. & McH.
1 Scott V. Soans, 3 East, 111; Com. 479 ; 1 Chit. C. L. 204. See State v.

V. Dedham, 16 Mass. 146; Turns v. Newman, 2 Car. Law Rep. 74.

Com. 6 Met. (Mass.) 225 ; Com. v. ' Supra, § 119.

Fredericks, 119 Mass. 199; Lynes v. ^ Supra, §§ 106, 119.

State, 5 Port. 236. See supra, §§ ' State v. Bishop, 15 Me. (3 Shep-

119, 385. ley) 122. See Com. v. Clark, 2 Va.
2 O'Connellu. K. 11 CI. &rin. 155; Cas. 401. The plea, however, must

Com. u. Sayres, 8 Leigh, 722; R. «. supply the true addition. R. ». Check-

Granger, 3 Burr. 1617; Rev. St.Mass. ets, 6 M. & S. 88.

c. 136, § 31 ; Gen. Stat. c. 171, § 31
;

i» 2 Hale, 176, 238; Burn, Indict-

State V. Farr, 12 Rich. 24. See Wh. ment ix. ; Williams, J., Misnomer and

Prec. 1141-2, for forms. Supra, §§ Addition, ii..; Dick. Quart. Sess. 167.

98 et seq.

19 2.89



§ 428.] PLEADING AND PRACTICE. [CHAP. VHI.

surname as another, and, if he succeed, judgment will be given

for the State,^ or the prosecutor may demur to the plea, and in

cases of felony, the demurrer and joinder may be ore tenus?

When the issue is joined upon a plea in abatement or replica-

tion thereto, the venire may be returned, and the trial of the

point by a jury of the same county proceed instanter.^ If judg-

ment be found for him, this is no bar to an indictment for the

same offence in his true name.*

It is not a good replication that the defendant is the same

person mentioned in the indictment.^

Two pleas in abatement, when not repugnant, may be pleaded

at the same time.®

§ 426. Without leave of court, which is granted only in very

After not
Strong cases, the plea of not guilty cannot be with-

guilty, plea drawn to let in a plea in abatement, for on principle,

mentis a plea of not guilty admits all that a plea in abate-

ment contests, and after a plea of not guilty, a plea in

abatement is too late.^

§ 427. A plea in abatement is a dilatory plea, and must be

Plei to pleaded with strict exactness.^ It is consequently es-

strueT sential that the facts should be stated out of which the
strictly. defence arises, or that there should be a negation of the

facts which are presumed from the existence of a record.^

§ 428. In England, the rule is that on a plea of abatement on

Defendant ground of misnomer, the judgment, if for the crown,

—"^
is final, and that the defendant cannot plead over.^**over.

1 2 Leach, 476; 2 Hale, 237, 238; « Com. v. Long, 2 Va. Cases, 318.

Cro. C. C. 21. See form, 2 Hale, Supra, § 419.

237; State v. Dresser, 54 Me. 569; ' E. v. Purchase, C. & M. 617;

Lewis V. State, 1 Head, 329. See, as Cora. v. Butler, 1 Allen, 4 ; State v.

to practice and evidence, Com. u. Gale, Farr, 12 Rich. 24.

11 Gray, 320. Supra, §§ 119, 385. « 0'Connell». R. 11 CI. & Fin. 155;
2 Foster, 105; 1 Leach, 476; and 9 Jurist, 25; Dolan v. People, 64 K.

see supra, § 406. Y. 485.
s 2 Leach, 478; 2 Hale, 238; 22 « State v. Brooks, 9 Ala. 10.

Hen. 8, c. 14; 28 Hen. 8, c. 1; 32 On a trial of fact in a plea in abate-

Hen. 8, c. 3 ; 3 Inst. 27 ; Starkie, ment of misnomer, the fact, that to

296. an indictment by the same name the
* Com. V. Farrell, 105 Mass. 189

;
defendant had pleaded not guilty, is

State V. Robinson, 2 Lea, 1 14. proper for the consideration of the
* Com. V. Dockham, Thach. C. C. jury. State v. Homer, 40 Me. 438.

238. 10 R. V. Gibson, 8 East, 107.
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CHAP. VIII.] SPECIAL PLEAS. [§ 433.

It seems otherwise, however, where the plea is to matter of law.^

In this country the practice is to require the defendant to plead
over.2

How far errors in the grand jury can be thus noticed has al-

ready been considered.^

V. OTHERSPECIAL PLEAS.

§ 429. Special pleas, with the exception of pleas to the juris-

diction, pleas of abatement, and pleas of autrefois ac- piea of

quit, but rarely occur in practice, as in general they tity only'

amount in character to the general issue. Thus, the «"o^«d'i
, , , ,

cases of
plea of non-identity, which is pleaded ore tenus, is never escape.

allowed, except in cases where the prisoner has escaped after

verdict and before judgment, or after judgment and before ex-

ecution. On review, to render the plea valid, the record must
show an escape.*

§ 480. Special pleas as to constitution of grand jury must be
good on their face. Thus where, on a presentment for

^^^^^ ^^

gaming, the defendant pleaded in abatement that the opnstitu-

clerk de facto, who administered the oath to the grand grand jury

jury that made the presentment, was not clerk de jure sustained

at the time, it was held the plea was bad.^ How far '" ^ '

error in the constitution of the grand jury may be pleaded spe-

cially to an indictment has been already considered.^

§ 431. The pendency of an indictment is no ground Pendency
. , i , , . ,. . of other in-

for a plea in abatement to another indictment in the dictment
, ^ , 1 >7 no bar.

same court tor the same cause.'

§432. A plea in abatement, or a special plea, not pieaofiaw

involving a statement of fact, is exclusively for court.^

§ 433. When the prosecution is sustained in an ob- Kuimg for
^ ^ prosecution

jection to a special plea, on the ground that it is defec- on special

1 K. V. Duffy, 4 Cox C. C. 190; E. * Thomas v. State, 5 How. Mis. R.
V. Johnson, 6 East, 583 ; 1 Bennett & 20.

Heard's Lead. Cases, 340. See su- ^ Hord v. Com. 4 Leigh, 674.

pra, § 404 ; Wh. Free. 1147, for forms. « See supra, §§ 344, 350, 352 et seg.

2 U. S. V. Williams, 1 Dillon, 485. '' Com. v. Drew, 3 Cush. 279; State

Supra, §§ 404-5 ; infra, § 477. v. Tisdale, 2 Dev. & Bat. 159. Infra,

8 Supra, §§ 344, 350, 352, 357, §453.

388 a. Infra, §430. 8 Chase v. State, 46 Miss. 683.

Infra, § 477.
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§ 435.J PLEADING AND PRACTICE. [chap. VIII.

plea equiv- tive, this is equivalent to a judgment for the prosecu-

judgment tion on demurrfir to the plea.^
on demur-
rer.

VI. AUTREFOIS ACQUIT OR CONVICT.

§ 434. It remains to examine what, in this country, form the

most important of special pleas, those of autrefois convict, autre-

fois acquit, and once in jeopardy. The first two may be consid-

ered together, the law applicable to autrefois convict being gen-

erally applicable to autrefois acquit?

§435.

Acquittal
without
judgment
a bar, but
not so al-

ways con-
victions.

1. As to Nature of Judgment.

An acquittal, even without- the judgment of the court

thereon, is a bar ;
^ but such is not necessarily the case

with a conviction on which there is no judgment ; * as

where a prosecuting officer, after conviction, concedes

the badness of an indictment and proceeds to trial

upon a second ; ^ where the case is pending on error ;
^

where an indictment was stolen after verdict of guilty but before

judgment,'^ and where the defendant pleaded a decision against

him on a plea to the jurisdiction to a former indictment for the

same offence.* Ordinarily, however, a verdict of guilty will sus-

tain the plea.^ A plea of guilty need not, to be a bar, have a

judgment entered on it.^"

In Maine, it has been held that the plea of autrefois convict

is good where it appears that after verdict at the former trial

1 Com. V. Lannan, 13 Allen, 563.

As to plea of insanity see Whart.
Crim. Law, 8th ed. §§ 57-8.

^ See, for forms of pleas of autrefois

acquit, &c., Whart. Free. 1150, &c.

8 State V. Elden, 41 Me. 165; West
V. State, 2 Zab. 212 ; R. v. Eeed, 1

Eng. L. & Eq. E. 595. See 2 Russ. on

Cr. 4th ed. 64, note.

4 U. S. V. Herbert, 5 Cranch C. C.

R. 87; Com. v. Fraher, 126 Mass. 265;

West V. State, 2 Zab. 212; Penn. v.

Huffman, Addis. 140 ; State v. Mount,
14 Ohio, 295; Brennan v. People, 15

111. 511 ; State v. Norvell, 2 Yerg. 24
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State V. Spear, 6 Mo. 644 ; Lewis v.

State, 1 Tex. App. 323 ; though see

Preston v. State, 25 Miss. 383; Ratzky
V. People, 29 N. Y. 124.

^ Penn. v. Huffman, Addis. 140.

6 Com. V. Fraher, 126 Mass. 265.

See R. V. Reid, 20 L. J. M. C. 70

Coleman v. U. S. 97 D. S. 530 ; Peo-

ple V. Casborus, 13 Johns. 851.

' State V. Mount, 14 Ohio, 295.

' Gardiner v. People, 6 Park. C. R.

155. Supra, §421.
» State V. Parish, 43 Wis. 395.

10 People V. Goldstein, 32 Cal 432.



CHAP. VIII.J AUTREFOIS ACQUIT. [§ 436.

the indictment was dismissed, and the defendant discharged

without day.^

In New York, in 1862, in the Court of Appeals, it was deter-

mined that when judgment is reversed for an illegal sentence, on

a conviction where there was no error, there can be no new trial,

bat that the plea of autrefois convict is good.^

In those States where a defendant is held to be in jeopardy by
a conviction, a conviction without judgment is a bar.^

In Wisconsin an order erroneously arresting judgment does

not vacate such judgment so as to enable the defendant to be

freshly proceeded against.* Qn a plea of autrefois acquit, if

the supreme appellate court holds that the defendant could have

been lawfully convicted on the former procedure, the plea is

good, though such procedure had been regarded as fatally defec-

tive in the court below.^

§ 436. How far a court has a right to discharge a jury is here-

after considered more fully. In capital cases, as will
j^jbitrary

be seen,^ the tendency of opinion is that such dis- discharge
•> J-

. _ _ .
' niay oper-

charge, unless necessary, works an acquittal.' In mis- ate as ac-

demeanors, and sometimes in felonies, the court, on

strong ground shown, may withdraw a juror or discharge the

jury. But an arbitrary discharge, or one without adequate

cause, operates as an acquittal.^

1 State V. Elden, 41 Me. 165. and the motion to put off the case for

^ Shepherd u. People, 25 N. Y. 407. the term being made by such assist-

See also Hartung v. People, 26 N. Y. ant, cannot be regarded as creating a

167 ; S. C, 28 N. Y. 400 ; Ratzky v. manifest necessity for withdrawing a

People, 29 N. Y. 124. juror. So, too, as to the absence of

8 See infra, §§ 490 et seq. witnesses for the prosecution ; it does

1 State V. Parish, 43 Wis. 395. not appear by the minutes that such

6 State V. Norvell, 2 Yerg. 24 ; State absence was first made known to the

V. Parish, 43 Wis. 395. Infra, § 457. law officer of the government after the

s Infra, §§ 487 et seq. jury was sworn, or that it occurred

^ Infra, §§ 490-512. under such circumstances as to create

8 Infra, §§ 722, 815, 821. a plain and manifest necessity justify-

In U. S. V. Watson, 3 Benedict, 1, ing the withdrawing of a juror. The

Judge Blatchford said :
" The illness mere illness of the district attorney, or

of the district attorney, it not appear- the mere absence of witnesses for the

incr by the minutes that such illness prosecution, under the circumstances

occurred after the jury was sworn, or disclosed by the record in this case,

that it was impossible for the assistant is no ground upon which, in the exer-

district attorney to conduct the trial, cise of a sound discretion, a court can,
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§ 437.]

§437.

Eecord of

former

PLEADING AND PRACTICE. [chap. VIII.

To avail himself of the plea, the defendant should pro-

duce an exemplification of the record of his acquittal

under the public seal of the State or kingdom where

on the trial of an indictment, properly

discharge a jury, without the consent

of the defendant, after the jury has

been sworn and the trial has thus com-
menced. To admit the propriety of

the exercise of the discretion on such

grounds would be to throw open the

door for the indulgence of caprice and
partiality by the court, to the possible

and probable prejudice of the defend-

ant. When the trial of an indictment

has been commenced by the swearing

of the jury, the defendant is in their

charge, and is entitled to a verdict of

acquittal if the case on the part of the

prosecution is for any reason not made
out against him, unless he consents to

the discharging of the jury without

giving a verdict, or unless there is

such a legal necessity for discharging

them as would, if spread on the rec-

ord, enable a court of error to say that

the discharge was proper. On this

point is cited by the judge Whart.
Grim. Law, ed. 1852, p. 213. It is

impossible, within this definition, to

lay down any inflexible rule as to what
causes would and what causes would
not be suflicient to warrant the exer-

cise of the discretion which the court

possesses. It is sufficient to say that

in no case to be found in the books

has any such reason as is spread upon
the record in this case been ad-

mitted, in the absence of the consent

of the defendant, to be a proper

ground for discharging a jury after

they have been sworn and empanelled

to try an indictment. To hold now
that the record of the proceedings of

the court on the former trial amounts
to a verdict of acquittal, is to do just

what the court would have done at

that time on the facts stated in the

294

record. If I had any doubt as to the

propriety of this course, I should re-

solve it in favor of the liberty of the

citizen, rather than exercise what
would be an unlimited, uncertain, and
arbitrary judicial discretion. But the

weight of all the authorities on the

subject is, that the position of this

case, as it stood when the juror was
withdrawn, entitled the defendants,

in the absence of their express con-

sent to any other course, to a verdict

of acquittal, and therefore entitles

them to the action of the court, at

this time, on their application to the

same effect. An order will, therefore,

be entered, declaring that the pro-

ceedings on the former trial are held

to be equivalent to a verdict of not

guilty, and discharging the defend-

ants and their bail from further liabil-

ity in respect of the indictment."

But in England, where, in case of

misdemeanor, the jury is improperly,

and against the will of a defendant,

discharged by the judge from giving

a verdict after the trial has begun,
this is not equivalent to an acquittal,

nor does it entitle the defendant quod
eat sine die. R. v. Charles worth, 1

B. & S. 460 ; 9 Cox C. C. 44 ; S. C, at

nisi prius, 2 F. & F. 326. Acting on
this general principle, where it ap-

peared that in the course of the trial

and during the examination of wit-

nesses one of the jurors had, without

leave, and without it being noticed by
any one, left the jury-box and also

the court-house, whereupon the court

discharged the jury without giving a

verdict, and a fresh jury was empan-
elled and the prisoner was afterwards

tried and convicted before a fresh

jury, it was held that the course pur-



CHAP. VIII.J AUTREFOIS ACQUIT. [§ 438.

he has been tried and acquitted, there being cases in jnagment
. .

to be pro-

which an acquittal in a foreign jurisdiction is equally daced.

effective for this purpose with one at home.^

§ 438. The court, however, must have been competent, hav-

ing jurisdiction,^ and the proceedings regular.^ Thus, Court

a conviction of a breach of the peace before a magis- h^"^^jarir-^

trate, on the confession or information of the offender <i"=tion.

himself, is no bar to an indictment by the grand jury for the

same offence.* Again, an acquittal by a jury, in a court of the

United States, of a defendant who is there indicted for an offence

of which that court has no jurisdiction, is no bar to an indict-

ment against him for the same offence in a state court.^ It is

also no bar that the defendant has before been acquitted or con-

victed of the same offence before a court of the same State,

where the offence is one of which the court has not jurisdiction.®

Thus, a former examination before a magistrate, and a discharge

upon a complaint under the New Hampshire Bastardy Act, do
not bar further proceedings, as the magistrate has strictly no
power to try, but only to examine and discharge or to bind over.^

sued was right. K. v. Ward, 17 L.

T. N. S. 220 ; 10 Cox C. C. 573; 16

W.'R. 281, C. C. K. See E. v. Win-
sor, infra, § 722.

Wlien a trial is brought to a stand-

still before verdict, by the close of the

term of the court, this in some juris-

dictions is a necessary discharge of

the jury, and the trial may be recom-

menced at a subsequent term. Infra,

§513.
Jury dkcharged from Sickness or

Surprise. —The discussion of this ques-

tion falls more properly under a sub-

sequent head. Infra, § 508.
1 Infra, § 481 ; Hutchinson's case,

3 Keb. 785 ; and see Beak v. Thyr-

whit, 3 Mod. 1 94 ; 1 Show. 6 ; Bull.

N. P. 245 ; R. V. Koche, 1 Leach,

134 ; Whart. Crim. Ev. § 153.

2 R. V. Bowman, 6 C. & P. 337
;

Com. V. Myers, 1 Va. Cas. 188 ; State

V. Hodgkins, 42 N. H. 475 ; Com. v.

Goddard, 13 Mass. 456; Com. v. Pe-

ters, 12 Met. 387; Canter v. People,

38 How. (N. Y.) Pr. 91 ; Dunn o. State,

2 Pike, 229; State v. Odell, 4 Blackf.

156 ; O'Brian v. State, 12 Ind. 369
;

Norton v. State, 14 Tex. 387; State

V. Payne, 4 Mo. 376 ; Thompson v.

State, 6 Neb. 102. See Mikels v. State,

3 Heisk. 321. As to judgment in un-

authorized term see § 513.

8 See Com. v. Bosworth, 113 Mass.

200.

* Com. V. Alderman, 4 Mass. 477.

See State v. Morgan, 62 Ind. 35. In-

fra, § 440.

6 Com. V. Peters, 12 Met. (Mass.)

387. See Whart. Crim. Law, 8th ed.

§§ 471 etseq.

8 Com. V. Goddard, 13 Mass. 455
;

State V. Payne, 4 Mo. 376; State v.

Odell, 4 Blackf. 156; Rector v. State,

1 Eng. (Ark.) 187.

' Marston v. Jenness, UN. H. 156.

See Hartley v. Hindmarsh, L. R. 1 C
P. 553. Infra, § 440.
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But where a justice has final jurisdiction, a conviction or acquit-

tal before him is a bar, although the proceedings before the justice

were so defective that they might have been reversed for error.^

§ 439. It has been ruled in Tennessee that an acquittal by a

Judgment federal court-martial, established by act of Congress for

nmrUai no ^^^ punishment of offences against the United States, is

''^'- no bar to an indictment for murder under the laws of

the State of Tennessee.^ And it has been said by two eminent

attorneys general (Legare and Gushing), that proceedings by
state tribunals are no bar to courts-martial instituted by the

military authorities of the United States.^ The tribunals are

coordinate when there is no legislation giving courts-martial ex-

clusive jurisdiction.* At the same time, the judgment of a court-

martial may constitute res adjudicata, so far as concerns the

government by which it is pronounced.^ And a judgment of

conviction by a military court, established by law in an insur-

gent State, is a bar to a subsequent prosecution by a state court

for the same offence.®

§ 440. A police summary conviction, for breach of a municipal

And 80 of ordinance, is not a bar to a prosecution by the State

muScipd ^^"^ ^ breach of the public peace ;
'^ nor is a conviction

conviction,
jjj ^jjg name of a township, to recover a penalty, a bar

1 Stevens v. Fassett, 27 Me. 266; as it admitted the jurisdiction of the

Com. V. Loud, 3 Met. (Mass.) 328. state court to try the offence if it

See State v. Thornton, 37 Mo. 360; were not for the former conviction,

Com. V. Miller, 5 Dana, 320. Com- yet such irregularity -would not pre-

pare cases cited supra, § 435, and in- vent the courts giving effect to the

fra, § 440. objection attempted to be raised. The
^ State V. Kankln, 4 Cold. (Tenn.) judgment of the Supreme Court of

145. See Whart. Confl. of L. §§ 934, Tennessee, sustaining a conviction of

935. Supra, § 443. the defendant, was therefore reversed,

2 3 Opin. Atty. Gen. 750; 6 Ibid, and defendant ordered to be delivered

413. up to the military authorities of the
^ U. S. V. Cashiel, 1 Hugh. 552. United States, to be dealt with as re-

5 Dynes v. Hoover, 20 Howard U. quired by law on the judgment of the

S. 65 ; WooUey v. U. S. 20 Law Rep. court-martial. See also WooUey v.

631; U. S. I!. Reiter, 4 Am. Law Reg. U. S. 20 Law Rep. 631; U. S. v.

IS. S. 534 ; Hefferman v. Porter, 6 Reiter, 4 Am. Law Reg. 534. Supra,

Cold. 391. § 283.

» Coleman v. State, 97 U. S. 509. ' Levy v. State, 6 Ind. 281; Green-
In this case it was said by Field, J., wood v. State, 6 Bax. 567; State v.

that while the plea of former convic- Bergman, 6 Oregon, 341. But see

tion was not a proper plea in the case, State v. Thornton, 37 Mo. 360.
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to proceedings by indictment in the name of the State.^ Of
course, when a police court has no power to enter a final crim-

inal judgment, such action is a nullity.^ The magistrate's judg-

ment is not conclusive to the effect that the crime is one of

which he has jurisdiction.^

§ 441. Where a concurrent jurisdiction exists in different tri-

bunals, the one first exercising jurisdiction rightfully Of courts

acquires the control to the exclusion of the other.* rarrent ]a-

' Wragg V. Penn Township, S. C.

III. 1879, 10 Cent. L. J. 87.

In this case, Dickey, J., said: —
" The decisions on this subject by

the courts of the several States are

apparently in hopeless conflict with
each other. Dillon on Municipal Cor-

porations, § 301, says: 'Hence the

same act comes to be forbidden by
general statute and by the ordinance

of a municipal corporation, each pro-

viding a separate and different pun-

ishment But can the same act

be twice punished, once under the or-

dinance and once under the statute ?

The cases on this subject cannot be

reconciled. Somehold that the same
act may be a double offence, one

against the State and one against the

corporation. Others regard the same

act as constituting a single oiFence,

and hold that it can be punished but

once, and may be thus punished by
whichever party first acquires juris-

diction.' In Georgia and Louisiana

it is held that a municipal corporation

has no power to enact an ordinance

touching an offence punishable under

the general law of the State. Mayor
V. Hussey, 21 Ga. 80. In Rice v. State,

3 Kans. 141, the court say: ' It is not

necessary in this case to decide wheth-

er both the State and the city can

punish for the same act; but we have

no doubt that the one which shall first

obtain jurisdiction of the person of

the accused may punish to the extent

of its power.' In Missouri the rule is

clearly announced that the same act

can be punished but once, and that a

conviction under a city ordinance may
be pleaded in bar to an indictment

under the state law. State v. Cowan,
29 Mo. 330. In Alabama the rule is

the other way, and it is held that the

same act may be punished under a

city ordinance and at the same time

under the general law. Mayor v. Al-

laire, 14 Ala. 400. In Indiana the

rule used to be the same as it is now
in Missouri, but in Ambrose v. State,

6 Ind. 351, it was modified, and the

court there held that a single act might
constitute two offences —one against

the State and one against the mu-
nicipal government. And in Waldo
V. Wallace, 12 Ind. 582, it was held
' that each might punish in its own
mode, by its own officers, the same act

as an offence against each.' "

2 State V. Morgan, 62 Ind. 35. Su-

pra, § 438.

' Com. V. Goddard, 13 Mass. 456;

Com. V. Curtis, 11 Pick. 134.

Under the Virginia practice, a dis-

charge by an examining court of a

prisoner committed on a charge of fel-

ony is not a bar to another prosecu-

tion for the same offence, except when
the record shows that the discharge

was upon an examination of the facts

charged. McCann's case, 14 Grat.

570.

* Whart. Confl. of L. § 933 ; Com.
V. Cunningham, 13 Mass. 245; Mize
V. State, 49 Ga. 375; State v. Si-

297



§ 441.J PLEADING AND PEACTICE. [chap. VIII.

risdiction, Hence where, after indictment and before trial, a ius-
the court .

' ,..,.. , -,
first acting tice of the peace took jurisdiction of the same offence,

before whom the offender was tried and sentenced, the

court held that the conviction and sentence was no bar to the in-

dictment. ^ The same position applies to prosecutions for piracy,

in which the sovereign who first tries the offender absorbs the

jurisdiction.^

monds, 3 Mo. 414 ; Trittipo v. State,

10 Ind. 343 ; 13 Ind. 360. But see

State V. Tisdale, 2 Dev. & B. 159. As
to conflicting pardons see infra, § 637.

1 Burdett v. State, 9 Tex. 43. And
see Com. v. Miller, 5 Dana, 320. As
to conflicting jurisdiction of federal

and state courts see Whart. Crim.
Law, 8th ed. §§ 265, 266, 289.

2 See U. S. V. The Pirates, 5 Wheat.
184.

" When two courts have concurrent
criminal jurisdiction," so it is else-

where stated, " the court that first

assumes this jurisdiction over a par-

ticular person acquires exclusive con-

trol, so that its judgments, if regularly

rendered, are a bar to subsequent ac-

tion of all other tribunals. Whart.
Confl. of L. § 933 ; Robinson, ex
parte, 6 McLean, 355; Putney v. The
Celestine, 4 Am. L. J. 164; Com. v.

Goddard, 13 Mass. 455; State v. Da-
vis, 1 South. 311 ; State v. Plunkett,

3 Harrison (N. J.), 5; State v. Si-

monds, 3 Mo. 414; Trittipo v. State,

10 Ind. 343; 13 Ind. 360; Marshall v.

State, 6 Neb. 121. ' Ne bis in idem,'

is the Boman maxim in this relation,

having the same meaning as the Eng-
lish doctrine that no man shall be
placed twice in jeopardy for the same
ofEence; and though this maxim is

based on the Roman theory of the

union of all nations under one impe-
rial head, yet it must be allowed now
to prevail in all cases where concur-
rent courts deal with the same sub-

ject matter under the same common
298

law. It is here that difficulties spring

up, when the question arises as to the

effect of the conviction or acquittal of

a defendant in a foreign court, under

a distinct jurisprudence.
" Had the foreign court jurisdiction

over the offence in question ? If it

had not, the law undoubtedly is that

its action is a nullity. Even an ac-

quittal in a court of the United States

has been pronounced by the Supreme
Court of Massachusetts to be a nullity

in a case where, in the opinion of the

latter court, the former had no juris-

diction. Com. V. Peters, 12 Met. 387.

But who is to judge of the question

of jurisdiction? Suppose a German
court, in exercise of the cosmopolitan

surveillance which is established in

some parts of Germany (Whart. Confl.

of L. § 885), should try an American
in Germany for an assault committed
on another American in New York.
Would the judgment of the German
court in this respect be final ? Cer-
tainly, by the tests of the English
common law, it would not. Neither
in England nor in the United States

could the assumption of German courts

to exercise extra-territorial jurisdic-

tion of this kind be tolerated. And
yet this is a different question from
that which would arise if an Amer-
ican citizen should be bond fide ar-

rested and punished by a German
court, exercising a jurisdiction for

which it has at least a respectable

show of international authority. Could
such an offender be a second time
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§ 442. Nor should it be forgotten tliat an offence may have, in

such cases, two aspects, so that one sovereign may pun- Offence

ish it in the first aspect, and another in the second. tinct"fs-'^"

Thus, uttering of forged coin may be punished by a
plss;^^

™"'

State as a cheat,^ and by the federal government as govem-

forgery.2 In such cases, it is argued by a late able fed- prosecute.

punished for this oflfence ? It would
seem not, as a legitimate result of the

maxim Ne his in idem. So far as con-

cerns penal international law, this

maxim, as to offences of which the

prosecuting State has international

jurisdiction, may be viewed as at least

establishing the position that if a per-

son is tried by a government to which
he is corporeally subject, he cannot,

after punishment by that government
for a particular offence, be punished

for this offence elsewhere. This, in-

deed, seems to be a necessary corol-

lary of the doctrine accepted even by
the English common law, that every

person is subject to the penal laws of

the State in which he is resident, even

though he owes allegiance to another

country. But it is necessary, to make
such a punishment a satisfaction, and
a bar to a future trial, that it should

be complete, and should have been

executed to its full extent. Punish-

ment only partially submitted to is

only a defence pro tanto. It is cer-

tain, also, that in offences against the

State's own sovereignty, the judg-

ment of a foreign court would be no

bar to a prosecution. Ibid. See Hal-

leok's Int. Law, 175; Woolsey, § 77
;

Helie, Traits de I'Instruction Crimi-

nelle, p. 621.

" With acquittals, however, an-

other course of reasoning obtains. It

is true that an acquittal in the/orum
delicti commissi is viewed, when the

proceedings are regular and the issue

of fact made, as conclusive on the

question of the local criminality of

the offence charged (Bar, § 143, p.

560, argues such an acquittal is to be
regarded as a lex generalis that the

case was not penal) ; though it would
not prevent a foreign sovereign from

prosecuting for offences against him-

self. But an acquittal in the forum
domicilii would only be regarded as

conclusive when it should appear to

have been rendered by a court having

local jurisdiction after a fair trial.

Certainly, while a judgment of a court

delicti commissi would be final, to the

effect that the act in question was not

penal in that country, no extra-terri-

torial force can be assigned to a deci-

sion of the Judex Domicilii, unless he
has international jurisdiction. The
judgment, in such a case, could not

'be regarded as barring a prosecution

in the forum delicti commissi." Whart.
Confl. of L. §§ 905, 914, 934, 935,

938.

The question of conflict of jurisdic-

tions in such cases is discussed in

Whart. Crim. Law, 8th ed. §§ 264-283.

Mr. Wheaton tells us that a sentence

of acquittal or conviction " pronounced

1 Fox V. Ohio, 5 How. U. S. 410.

See Whart. Crim. Law, 8th ed. §§ 264-

283.

That a fraudulent act by a bank-

rupt is made indictable under the

federal Bankrupt Act does not pre-

clude its prosecution under a state

statute as a cheat by false pretences
see Abbott v. State, 75 N. Y. 602.

2 U. S. V. Marigold, 9 How. U. S. 660.
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eral judge (Grier, J.), that one judgment cannot be pleaded in

bar to the other.^ But this is to be taken subject to the qualifi-

cations hereinbefore expressed. If the two offences be identical,

then the court first seizing jurisdiction absorbs it. If, however,

the offence is one capable of being broken into sections, then

each sovereign may independently prosecute for the section

against its laws. In such case, however, the second prosecuting

sovereign should only impose such a punishment as, with that

already inflicted, would be an adequate penalty for the aggregate

offence.^ If the punishment imposed by the sovereign first pros-

ecuting be adequate, then the second should interpose a nolle

prosequi or pardon. Supplementary yMrwc?ic^io/i is in such cases

to be maintained,^ but cumulative punishment avoided by inter-

position of executive clemency. This is the course advised by
the German jurists just quoted, and is substantially approved

by the late Chief Justice Taney.*

§ 443. At the same time, what is here said must be taken in

connection with the conflict of opinion heretofore noticed as to

the absorptive character of federal statutes.^

It should be added, that where a conspiracy is spread over

several sovereignties each sovereign may prosecute for the overt

act which is an infraction of its own laws.^

§ 444. A person may be indicted for an assault committed in

Proceed- view of the court, though previously fined for the con-

contempt tempt.' The plea of " autrefois convict" shall not avail
no bar. him, because the same act constitutes two offences

one violates the law which protects courts of justice, and stamps

an efficient character on their proceedings ; the other is levelled

against the general law, which maintains the public order and

under the municipal law of the State ° See Phillips v. People, 55 111. 430;

where the supposed crime was com- Marshall u. State, 6 Neb. 121; State v.

mitted, or to which the supposed of- Adams, 14 Ala. 486.

fender owed allegiance," is a bar to a * Whart. Crim. Law, 8th ed. §§
prosecution in another State. This, 264-283, 287 et seq. ; U. S. v. Amy,
however, leaves the matter unsettled 14 Md. 152, n.

when the conflict is between the court ^ See Whart. Crim. Law, 8th ed.

of domicil and the court of the State §§ 264 et seq.

where the offence was committed. ' Bloomer v. State, 48 Md. 321.
1 Moore v. Illinois, 14 How. U. S. ' E. v. Lord Osulston, 2 Stra. 1107.

13. See infra, §§ 467-8. See infra, §§ 948, 973.

2 See Marshall v. State, 6 Neb. 120.
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tranquillity.^ Thus, where General Houston had been punished

by the House of Representatives for a contempt and breach of

privilege, it was held that the action of the house was no bar to

an indictment for an assault growing out of the same transac-

tion.^

§ 445. Proceedings on habeas corpus are not ordinarily a bar.

It is true that a person discharged, under the Habeas sov habeas

Corpus Act of South Carolina, from prison, having been """y"*-

committed on a charge of murder, has been held to be protected

thereby from a subsequent prosecution on the same charge.^

This is, however, not the general rule.* A fortiori a discharge at

a preliminary examination is no bar.^

§ 446. If a man be committed for a crime, and no bill be pre-

ferred against him, or if it be thrown out bv the grand ,,,.,,, . . Ignoramus
jury, so that he is discharged by proclamation, he is and quash-

still liable to be indicted,® though the sending up a sec-

ond bill, after an ignoramus, is an extreme act of prerogative,

subject to the revision of the court.^ The same is the case with

quashing,^ even after motion for a new trial, when the indict-

ment is defective.^

§ 447. The entry of a nolle prosequi by the competent author-

ity does not put an end to the case, and is no bar to a Nor is

subsequent indictment for the same offence,^" unless the ^Lui^oi''

jury has been actually empanelled, in which case, if dismissal.

1 State V. Yancey, 1 Car. L. K. ^ Supra, §§ 385 et seq. ; Com. v.

519. Infra, § 973; and see State u. Bressant, 126 Mass. 246.

Woodfin, 5 Ired. 199; State v. Wil- » State v. Clark, 32 Ark. 231. In-

liams, 2 Speers, 26. fra, § 457.
^ See Opinion of Mr. Butler, Attor- In a California case, after the de-

ney General of the United States, fendant had been bound to answer by

2 Opinions of the Attorneys General, a justice of the peace for a felony,

958. and the grand jury recommended that

8 State V. Fley, 2 Brev. 388. it be referred to the next grand jury,

* See McCann's case, 14 Grat. 670. and the county court then ordered
s State V. Jones, 16 Kans. 608. that the defendant be discharged from
8 2 Hale, 243-6; 2 Hawk. c. 35, s. custody, this order was held not a bar

6; B.. V. Newton, 2 M. & Rob. 503; to another prosecution of the defend-

Com. V. Miller, 2 Ash. 61. See supra, ant for the same ofEence. Ex parte

§ 373; and see Christmas v. State, 53 Cahill, 52 Cal. 463.

Ga. 81. " U. S. t;. Stowell, 2 Curt. C. C.

' Supra, § 373. 170; U. S. v. Shoemaker, 2 McLean,
114; Com. v. Wheeler, 2 Mass. 172;
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the defendant refused to consent, or if (in some jurisdictions) he

was put in jeopardy of his life by the jury being charged, or if

the entry be made after the evidence closes, the entry operates

as an acquittal ; ^ though it may be otherwise in cases where the

defendant was not in jeopardy, and where the local law author-

izes a nolle prosequi during trial.

Com. V. Tuck, 20 Pick. 356 ; Bacon v. Durham v. State, 9 Ga. 306 ; Jones
Towne, 4 Gush. 234; State v. Main, v. State, 55 Ga. 625; Reynolds v.

31 Conn. 572; State v. Garvey, 42 State, 3 Kelly, 53; State v. Kreps,

Conn. 232; Gardiner v. People, 6 8 Ala. 951; Cobia v. State, 16 Ala.

Parker C. R. 155; Com. v. Lindsay, 781; Grogan v. State, 44 Ala. 9; Bat-

2 Va. Cas. 345 ; Wortbam v. Com. 5 tie v. State, 54 Ala. 93. As to nolle

Rand. 66 9; State u. McNeil, 3 Hawks, prosequi generally see supra, § 383;

183; State v. Thornton, 13 Ired. 256; as to jeopardy, infra, § 570.

State u. McKee, 1 Bailey, 651; State ^ inf^a, §§ 490 et seq.; U. S. v.

V. Haskett, 3 Hill S. C. 95; State Morris, 1 Curtis C. C. 23; State u.

V. Blackwell, 9 Ala. 75; Aaron v. Roe, 12 Vt. 93; State v. Garvey, 42
State, 39 Ala. 75; Winston, ex Conn. 432; Com. v. Seymour, 2

parte, 52 Ala. 419; Clarke v. State, Brewst. 567; Taylor v. State, 35

23 Miss. 261; Donaldson, ex parte, Tex. 98. See U. S. v. Kimball, 7

44 Mo. 149; Com. v. Thompson, 3 Gray, 328, cited supra, § 383.

Litt. 284; State v. Ornsby, 8 Rob. It has been held that a discTiarge

La. 583; Williams v. State, 57 Ga. from a former indictment upon pay-

478; Brown v. State, 5 English, 607; ment of costs, in consequence of the

State U.Ingram, 16 Kans. 14; State refusal of the prosecutor to prosecute

V. Byrd, 31 La. An. 419. See R. v. farther, is no bar. State v. Black-
Roper, 1 Craw. & Dix, 185; R. v.

Mitchell, 3 Cox C. C. 93; Walton v.

People, 3 Sneed, 687.

1 U. S. V. Farring, 4 Cranch C. C.

well, 9 Ala. 79.

In Massachusetts, under the pro-

vision in c. 171, § 28, that in cases of

assault, or acknowledgment of satis-

465; U. S. V. Shoemaker, 2 McLean, faction by party injured, the court

114; State v. Roe, 12 Vt. 93; State v. may discharge the defendant, the dis-

Smith, 49 N. H. 155; Com. v. Good- continuance of the prosecution is at

enough, Thacher's C. C. 132; Com. v. the discretion of the court. Com. v.

Kimball, 7 Gray, 328; Com. i7. Tuck, Dowdican, 115 Mass. 133.

20 Pick. 356; People v. Barrett, 2 In such cases the dismissal is not

Caines, 304; People u. Vanhorne, 8 technically a bar. " The effect of dis-

Barb. 158; McFadden v. State, 23 missing a complaint without a trial is

Penn. St. 12; Mount v. State, 14 like that of quashing or entering a

Oh. 295; Baker v. State, 12 Oh. St. nolle prosequi to an indictment. By
214; Weinzorpflin u. State, 7 Blackf. neither of these is the defendant ac-

186; Harker v. State, 8 Blackf. 545; quitted of the offence charged against

Wright V. State, 5 Ind. 290; Ward him. Com. v. Gould, 12 Gray, 171."

V. State, 1 Humph. 253; State v. Con- Com. v. Bressant, 126 Mass. 246.

nor, 5 Cold. 311; Gruber v. State, 3 Morton, J.

W. Va. 700; State v. McKee, 1 Bai- There may be cases in which a bar
ley, 651; Spier's case, 1 Dev. 491; will be interposed where a joint de-

302



CHAP. VIII.] AUTEEFOIS ACQUIT. [§ 449.

In some jurisdictions the consent of the court is requisite to a
nolle prosequi ; ^ though the fact that such consent is given does

not strengthen the effect of the nolle prosequi unless the case be
before the jury, and the defendant be put in jeopardy according

to the local construction of the law.^

§ 448. After verdict the entry of a nolle prosequi^ either with
or without consent of court, as the local statutes may After ver-

prescribe, is a usual method either of recording execu- ^^^luut
tive clemency, or of disencumbering the case from em- * ''"•

barrassing surplus charges. In either case such nolle prosequi
may be viewed as a pardon.^

§ 449. When a defendant is discharged from an indictment
for want of prosecution, by virtue of the first section of the New
fendant is discharged in order to use

him as a witness against his co-de-

fendant. People V. Bruzzo, 24 Cal.

41. See infra, § 520. It may be
otherwise, however, when the case is

withdrawn from the jury by the order

of the court (U. S. v. Morris, 1 Curtis

C. C. 23 ; see Whart. Crim. Ev. §§
439 et seq."), thougli in such case, if the

defendant has been put in jeopardy

under the constitutional provision, he
cannot be retried. See infra, §§ 490

et seq.

1 See supra, § 383; State v. Gar-

vey, 42 Conn. 232; People u. McLeod,
1 Hill (N. Y.), 377.

2 In Maryland, in 1868, pending a

motion to quash an indictment for a

felony, there was received and filed in

the case a nolle prosequi, granted by
the governor, ordering "that all fur-

ther proceedings against the accused

on the indictment should cease and
determine upon payment of the costs

accrued upon said indictment, and that

no further prosecution he had or carried

on against him for or on account of the

said offence." On motion of the coun-

sel for the traverser, the Circuit Court

ordered a " stet " to be entered in the

prosecution, and further proceedings

therein to be stayed. On a writ of

error from the judgment of the Cir-

cuit Court, it was held, —
1st. That the disohai-ge of the ac-

cused was an end and determination

of the suit, and such a final judgment
as might be reviewed on writ of er-

ror.

2d. That the traverser was not en-

titled to claim the benefit of the nolle

prosequi, until he had paid the costs

of the prosecution; until that condi-

tion was performed the writ was in-

operative.

3d. That as the record did not show
affirmatively that the costs had not

been paid, and in the absence of any
objection to the discharge of the ac-

cused on that account having been
made in the Circuit Court, it will be
presumed by the appellate court that

the condition precedent, upon which
the nolle prosequi was made to depend,

was performed by the accused. State

V. Morgan, 33 Md. 44.

« State V. Whittier, 21 Me. 341
State V. Burke, 38 Me. 574; Roe v.

State, 12 Vt. 93; Com. v. Briggs, 7

Pick. 177; Com. v. Tuck, 20 Pick. 356;

Com. V. Jenks, 1 Gray, 490 ; State v.

Fleming, 7 Humph. 152 ; People v.

Van Home, 8 Barb. 158. See infra,

§§ 737-9, 907-10.

303



§ 450.J PLEADING AND PKACTICE. [CHAP. VIII.

Jersey act relative to indictments, he is discharged only from

his imprisonment or recognizance, but is not acquitted

for want of the Crime, or discharged from its penalty.^ It was

cutionnot intimated, however, by the Supreme Court, that if a
^ ''*'' defendant be " discharged " for want of prosecution

upon an indictment, he cannot be afterwards arraigned or tried

under that indictment.^ But such discharge, it was said, is no

bar to a subsequent indictment for the same offence, or to the

trial upon it ; and a plea of such former indictment and discharge

is bad upon demurrer.^

Where a party was indicted for murder, but found guilty of

manslaughter, and the indictment was afterwards quashed ; the

statute of limitations afterwards becoming a bar to the indict-

ment for manslaughter, the defendant was discharged.*

Under the Virginia three term law, it is ruled that the excep-

tions or excuses for failure to try the prisoner, enumerated in the

statute, are not intended to exclude others of a similar nature,

or in pari rations ; but only that if the Commonwealth was in

default for three terms without any of the excuses for the failure

enumerated in the statute, or such like excuses fairly implicable

by the courts from the reason and spirit of the law, the prisoner

should be entitled to his discharge.^ The same rule exists gen-

erally.®

§ 450. The general subject of the construction of limitation

Foreign statutes has been already noticed.' An interesting ques-

limitations tion may arise as to the effect of a foreign statute of
may bar. limitations in barring a crime in the /orwm deprehen-

sionis. It may be enough here to say, that in cases of conflict, a

liberal interpretation of the law, such as that heretofore vindi-

cated, would require the interposition of the statute most favor-

able to the defendant. If by the lex delicti commissi the statute

falls, he should not elsewhere be held responsible. But a foreign

statute of limitations will not be regarded by our courts as affect-

ing offences distinctively within our jurisdiction.^

1 State V. Garthwaite, 3 Zab. (N. ^ Adcock's case, 8 Grat. 662.

J.) 143. » Supra, § 328.

2 Ibid. ' Supra, §§ 316 e< seq.

8 Ibid. 8 Supra, § 329.

* Hurt V. State, 25 Miss. 378.
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§ 451. We sliall have hereafter occasion to see that a convic-

tion fraudulently obtained by the prosecution will be Fraudulent

set aside by the courts.^ It has also been held that a ^ent no
^"

former conviction or acquittal procured by the fraud of '''"^•

the defendant is no bar to a subsequent prosecution. ^ There

must be some fraud, however, in the procurement of the inter-

mediate trial, as otherwise it will be a bar.^ A mere resort to a

fraudulent defence cannot shake a verdict of acquittal thereby

induced; nor can a conviction under which a full penalty has

been imposed be treated as a nullity.*

§ 452. It has been ruled that though the defendant has pleaded

to a former indictment for the same offence, the fact of „' Nor prior

the former indictment being still pending is no bar to a pending
1 . „, , . , . indictment.

trial on the second." The better practice, however, is

1 Infra, § 849.

^ R. V. Duchess of Kingston, 2 How.
St. Tr. 544; Strange R. 707; R. v.

Furser, Say. 90; State v. Little, 1 N.

H. 257, per Woodbury, J.; Com. v.

Alderman, 4 Mass. 477; Com. v. Das-
cora. 111 Mass. 404 ; State v. Brown,
16 Conn. 54; State v. Reed, 26 Conn.

202 ; State v. Atkinson, 9 Plumph.

677; State u. Colvin, 11 Humph. 599j_

State V. Clenny, 1 Head, 270; State

u. Lowry, 1 Swan (Tenn.), 34; State

V. Jones, 7 Ga. 422 ; State v. Davis,

4 Blaokf. 345 ; Bulson v. People, 31

111. 409; State v. Green, 16 Iowa,

239 ; State v. Cole, 48 Mo. 70; Brad-

ley V. State, 32 Ark. 722. In North
Carolina it is said that an acquittal

obtained by fraud may be contested

only in cases of misdemeanor. State

V. Swepson, 79 N. C. 632. In Massa-

chusetts a plea of guilty to an assault,

followed by a fine, when the prosecu-

tion was fraudulently got up by the

defendant, has been held no bar.

People V. Dascom, 111 Mass. 404.

In a case in Virginia, where a per-

son charged with an assault and bat-

tery was recognized to appear at the

20

then next Superior Court, to answer an
indictment to be then and there pre-

ferred against him for the said offence,

but in the mean time fraudulently pro-

cured himself to be indicted for the

same offence in the county court, and
there confessed his guilt, and a small

amercement was thereupon assessed

against him, such fraudulent prosecu-

tion and conviction was held to present

no bar to the indictment preferred

against him in the Superior Court.

Com. V. Jackson, 2 Va. Cas. 501
;

and see State v. Colvin, 11 Humph.
599.

* State V. Casey, 1 Busbee, 209.

See Burdett v. State, 9 Tex. 43.

* State V, Casey, Busbee, 209.

6 U. S. V. Herbert, 5 Cranch C. C.

87 ; Com. v. Drew, 3 Cush. 279; Com.
V. Murphy, 11 Cush. 472; Com. v.

Berry, 5 Gray, 93; Com. v. Fraher,

126 Mass. 265 ; People «. Fisher, 14

Wend. 9 ; Stewart v. Com. 28 Grat.

950; State i'. Tisdale, 2 Dev. & B.

159; State v. Nixon, 78 N. C. 558;
Dutton V. State, 5 Ind. 532; Hardin
V. State, 22 Ind. 347; Miazza v. State,

36 Miss. 614.
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to withdraw the first indictment.^ It is in the discretion of the

court to quash the former indictment, which act of quashing con-

stitutes no bar to further proceedings on the subsequent bill.^

As will hereafter be seen, a defective verdict do'es not bar fur-

ther proceedings on the same indictment,^ nor does the discharge

of a jury from legal necessity.* It should be remembered that

where two courts have concurrent jurisdiction, the court which

first obtains possession of a case absorbs the jurisdiction.^

§ 453. According to the prevalent view in England, a per-

Nordo son who, when injured by a felony committed by an-

proceed" Other, fails to prosecute such other person, cannot pro-
ings. (jgg^ jjj a^ gjyji gyjt; ^q rccovcr damages for his injury.

" The policy of the law requires that, before the party injured

by any felonious act can seek civil redress for it, the matter

should be heard and disposed of before the proper criminal tri-

bunal, in order that the justice of the country may be first satis-

fied in respect of the public offence." ^ To this the following

qualification was proposed by Baggallay, L. J., in 1879 :'' "It
appears to me that the following propositions are afi&rmed by
the authorities, many of which, however, are dicta, or enuncia-

tions of principle, rather than decisions : (1.) That a felonious

act may give rise to a maintainable action ; (2.) That the cause

of action arises upon the commission of the offence
; (3.) That,

notwithstanding the existence of the cause of action, the policy

of the law will not allow the person injured to seek civil redress

if he has failed in his duty of bringing the felon to justice

(4.) That this rule has no application to cases in which the of-

fender has been brought to justice at the instance of some other

person injured by a similar offence, as in Fauntleroy's case,^ or

in which prosecution is impossible by reason of the death of the

offender, or of his escape from the jurisdiction before a prose-

cution could have been commenced by the exercise of reasonable

diligence; (5.) That the remedy by proof in bankruptcy is sub-

^ People V. VaDhorne, 8 Barb. 160; « Supra, § 441.

'Clinton V. State, 6 Bax. 507. See su- ' EUenborough, C. J., Crosby v.

fpra, §§ 373-78, 390. Lang, 12 East, 409, 413.
2 R. V. Houston, 2 Cr. & D. 310; ' Ball, ex parte, 40 L. T. (N. S.)

Com. u. Gould, 12 Gray, 171. 141 ; L. R. 10 Ch. D. 667; note 19
8 Infra, § 756. Am. Law Reg. 48.

* Infra, §§ 508-11. 8 gtone v. Marsh, 6 B. & C. 551.
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ject to the same principles of public policy as those which affect

the seeking of civil redress by action." ^

To misdemeanors the objection has been held not to apply,^

and in this country it has been doubted whether the rule holds

good even as to felonies.^

Supposing, however, a civil or quasi civil suit to be pending,

whose object is to obtain compensation for an injury, it is no

bar, either in felonies or misdemeanors, to a subsequent criminal

prosecution for such injury as a public offence.*

1 Wellook V. Constantine, 2 H. & C.

146 ; and Elliott, ex parte, 3 Mont. &
A. 110, are cited by Bramwell, L.

J., in the same case, as the only two
cases '

' in which it (the rule) has op-

erated to prevent the debt being en-

forced," and as to the latter of these

cases he expresses doubts. See dis-

cussion of these cases in London Law
Times for April 12, 1879.

^ Ibid. ; Fissington v. Hutchinson,

15 L. T. R. N. S. 390.

' The authorities are thus grouped

by Walton, J., in Nowlan v. Griffin,

68 Me. 235: —
" In Boody v. Keating, 4 Me. 164,

and again in Crowell v. Merrick, 19

Me. 392, the court say that the rule,

that a civil action in behalf of the

party injured is suspended until a

criminal prosecution has been com-
menced and disposed of, ' is limited

to larcenies and robberies.' The same
opinion had before been expressed in

Boardman v. Gore, 15 Mass. 331,336.

In Boston & Worcester R. R. Co. v.

Dana, 1 Gray, 83, where the defend-

ant had made himself comparatively

rich by stealing from the railroad com-
pany, the question was fully exam-
ined, and the court held that, while it

is undoubtedly the law in England
that the civjl remedy of the party in-

jured by a felony is suspended till af-

ter the termination of a criminal pros-

ecution against the offender, such had

never been the law here. And such

is the prevailing opinion in this coun-r

try. Boston & W. R. R. Co. v. Dana,
1 Gray, 83 ; Pettingill v. Rideout, 6

N. H. 454 ; Piscat. Bank v. Turnley,

1 Miles, 312; Foster v. Com. 8 W. &
S. 77; Cross v. Guthery, 2 Root, 90;

Patton V. Freeman, Coxe, 143 ; Hep-
burn's case, 3 Bland, 114; Allison v.

Farmers' Bank, 6 Rand. 223.; White
V. Fort, 3 Hawks, 251 ; Robinson v.

Culph, 1 Comst. 231 ; Story v. Ham-
mond, 4 Ohio, 376 ; Ballew v. Alex-
ander, 6 B. Monr. 38; Lofton v. Vo-
gles, 17 Ind. 105 ; Boardman v. Gore,

15 Mass. 331, 338 ; Hawk v. Minnick,

19 Oh. St. 462 ; S. C, 2 Am. R. 413."

To same effect is Short v. Baker, 23

Ind. 555 ; Cannon v. Barris, 1 Hill S.

C. 372 ; Mitchell v. Mimms, 1 Tex. 8.

The English distinction has been sus-

tained in Maine (Crowell v. Merrick,

19 Me. 392; Belknap v. Milliken, 23

Me. 381 ; aliter by statute ; Newton
V. Griffin, 68 Me. 235) ; in Alabama
(Martin v. Martin, 25 Ala. 201; Bell

V. Troy, 35 Ala. 104); and Georgia.

Neal V. Farmer, 9 Ga. 555. But the

reason for the English rule, that the

duty of prosecuting in felonies falls on
the party injured, fails in this coun-

try where the responsibility is thrown
on the prosecuting officer of the State.

* People V. Stevens, 13 Wend. 341

Beatchly v. Moser, 15 Wend. 215

Robinson v. Culp, 1 Const. R. 231

Buckner v. Beek, Dudley S. C. 168

Chiles V. Drake, 2 Mete. (Ky.) 147
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It has consequently been held, that when the statute provides

a penalty as well as fine and imprisonment for an offence, a

judgment for the amount of the penalty does not bar a criminal

prosecution to enforce the fine and imprisonment.-' Nor is the

case varied by the fact that there has been a settlement in the

civil suit in favor of the prosecutor.^

§ 454. How far a prior civil suit is cause for a nolle prosequi

is elsewhere considered.^

Whether a case will be continued in consequence of the pen-

dency of civil proceedings, is noticed hereafter.*

§ 455. As we shall soon have occasion to see more
fuUy,^ when there has been a conviction of a minor of-

fence, on an indictment fOr a major enclosing a minor,

the defendant cannot afterwards be put on trial for the

major.

After con-
viction of

minor, in-
dictment is

barred as
to major.

2. As to Form of Indictment.

§ 456. If the defendant could have been legally convicted on the

If former
^^^^ indictment upon any evidence that might have been

i°'i'^tment legally adduced, his acquittal on that indictment may
sustained a be Successfully pleaded to a second indictment for the

judgment same offence ; and it is immaterial whether the proper
IS a ar.

evidence were adduced at the trial of the first indict-

ment or not.^ In other words, where the evidence necessary to

support the second indictment would have been sufficient to pro-

cure a legal conviction upon the first, the plea is generally good,''

State V. Blennerhasset, 1 Walk. 7.

See Jones v. Clay, 1 B. & P. 191; R.

V. Rhodes, 2 Stra. 703 ; State v. Frost,

1 Brev. 385; State u. Blyth, 1 Bay,

166.

1 Lesynski, in re, Blatcbford, J.,

1879, 7 Reporter, 358; citing U. S.

V. Claflin, 25 Int. Rev. Rep. 465. But
see Com. v. Howard, 13 Mass. 222

Com. V. Murphy, 2 Gray, 514 ; 2

Hawk. P. C. c. 26, s. 63.

2 Fagnan v. Knox, 66 N. Y. 526.

In Massachusetts, under certain cir-

cumstances, reparation acknowledged
in open court by the prosecutor in a
misdemeanor, and a consequent stay-

308

ing of proceedings by the court, bar
a civil action. Rev. Stat. Mass. c. 136,

§ 27; Ibid. c. 198, § 1. Supra, § 447.
s Supra, §447.
* Infra, § 599 a.

6 Infra, § 465.
8 R. V. Sheen, 2 C. & P. 634 ; R. v.

Clark, 1 Bred. & B. 473 ; R. v. Em-
den, 9 East, 437; Heikes v. Com. 26

Penn. St. R. (2 Casey) 513; R. f.

Vandercomb, 2 Leach C. C. 708
Com. V. Clair, 7 Allen, 525; Com. v.

Trimmer, 84 Penn. St. 65; and cases

cited infra, §§ 465, 471.
' Jervis's Archbold, 82; Keeler, 58;

1 Leach, 448 ; R. v. Emden, 9 East,
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but not otherwise. Even where the first trial is for a misde-

meanor and the second for a felony, the test holds good that the

plea is sufficient if the evidence requisite to support the second

indictment must necessarily have supported a conviction on the

first. Where the doctrine of merger obtains, the evidence of

the consummated felony would have secured an acquittal on the

first indictment, and such acquittal would be no bar. Thus, it

has been said, that where on an indictment for an assault to

rob, murder, or ravish, the felony turned out to have been com-

pleted, the defendant's acquittal, which the court would have

been bound to direct, would have been no bar to an indictment

for the felony.^ On the other hand, where the doctrine of merger

is not held, the prior judgment bars ; since, as the defendant in

such case could have been convicted of the attempt on evidence

of the felony, the felony cannot be prosecuted after acquittal of

the attempt.^

§ 457. A conviction under a defective indictment is no bar,

unless the conviction has been foUov^ed by judgment jmjgment

and execution of the sentence.^ Hence, after judgment
°^g^j„|Ji'(.t.

has been arrested or reversed on a defective indictment, ment no

or after an indictment has been quashed, or a judg-

ment for the defendant has been entered on demurrer, a new in-

dictment may be found, correcting the defects in the prior indict-

ment, and to the second indictment the proceedings under the

first are no bar.* But an erroneous acquittal (if not fraudulent)

437; Com. u. Cunningham, 13 Mass. 2 gge infra, §§ 465-6.

245; Com. v. Wade, 17 Pick. 395; » Com. v. Loud, 3 Met. 328; Com.
Com. V. Tenney, 97 Mass. 50; Com. u. Keith, 8 Met. 531 ; Fritz v. State,

i). Hoffman, 121 Mass. 369; Com. u. 40 Ind. 18.

Trimmer, 84 Penn. St. 65; State v. * Writhpole's case, Cro. Car. 147;

Keed, 12 Md. 263; Price v. State, 19 K. u. Drury, 3 Cox C. C. 544 ;
R. v.

Oh. 423; Gerard k. People, 3 Scam. Houston, 2 Craw. & D. 310; Camp-
363 ; Guedel v. People, 43 111. 226; bell v. R. 11 Q. B. 799; R. v. Wildey,

State V. Moon, 41 Wis. 684; State 1 Maule & S. 188; Com. y. Fischblatt,

V. Ray, Rice, 1 ; State v. Rislier, 1 4 Met. (Mass.) 354; Com. v. Gould,

Richards. 219; State u. Birmingham, 1 12 Gray, 171; Com. v. Chesley, 107

Busbee, 120; Holt D. State, 38 Ga. 187. Mass. 223; People v. Casborus, 13

1 State V. Murray, 15 Me. 100; Johns. R. 351; People u. McKay, 18

Com. V. Kingsbury, 5 Mass. 106; Com. Johns. 212; Com. v. Zepp, 5 Penn. L.

u. Parr, 5 Watts & Serg. 345 ; People J. 256 ; Cochrane v. State, 6 Md. 400;

V. Mather, 4 Wend. 265. Infra, §§ Allen v. Com. 2 Leigh, 727; Page v.

464-5-7. Com. 9 Leigh, 683 ; Com. v. Hatton,
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is conclusive so that the defendant cannot be retried for any of-

fence of which he could have been convicted under the indict-

ment on which there was an acquittal.^

It is otherwise when the acquittal is on an indictment which

is so inadequate or defective that under it the offence charged

in the second indictment could not have been legally proved.^

The same rule is held to apply to a new trial on defendant's ap-

plication.^

As we have seen, a defective arrest of judgment on a good

indictment is a bar in all cases where the State could have

obtained a reversal of the arrest ; since there is still pending

against the defendant a good indictment, on which he has been

put in jeopardy.*

§ 458. Whether an acquittal as principal bars an indictment

Same test as acccssary depends upon the question whether an ac-

a^quittaf cessary can be convicted on an indictment charging

pafor°ac- ^^^ ^® principal. That he cannot, was the common
cessary. jg,-^ doctrine ; ^ and where this is the law, an acquittal

3 Grat. 623 ; Sutcliffe v. State, 18 Oh.

469; Guedel v. People, 43 111. 226;

State V. Knouse, 33 Iowa, 365; State

V. Ray, 1 Rice, 1 ; Oneil v. State, 48

Ga. 66 ; State v. Phil, 1 Stew. 31
;

Cobia V. State, 16 Ala. 781 ; Turner
V. State, 40 Ala. 21 ; Jeffries v. State,

40 Ala. 381; Robinson v. State, 52

Ala. 587; State v. Owens, 28 La. An.
5. See Com. v. Gould, 12 Gray, 171

People V. Casborus, 13 Johns. 352,

as to barring eflfect of final defective

arrest.

A prior indictment, quashed after

conviction and motion for new trial

on it, is no bar to a subsequent indict-

ment for the same oflfence. State v.

Clark, 32 Ark. 231. Supra, § 446.

1 2 Inst. 318; 2 Hale, 274; R. u.

Sutton, 5 B. & Ad. 52; R. v. Praed,

4 Burr. 2257 ; R. v. Mann, 4 M. & S.

837; State v. Kittle, 2 Tyler, 471;

State V. Brown, 16 Conn. 54; People
V. Maher, 4 Wend. 229; State v. Tay-
lor, 1 Plawks, 462 ; Black v. State, 36
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Ga. 447; State v. Dark, 8 Blackf. 526;

State V. Norvell, 2 Yerg. 24 ; Slaugh-

ter I). State, 6 Humph. 410. Supra,

§435.
2 Vaux'g case, 4 Coke R. 44 a ; Com.

V. Clair, 7 Allen, 525; People v. Bar-

rett, 1 Johns. R. 66; Com. u. Somer-

ville, 1 Va. Cas. 164; State v. Ray,

1 Rice, 1 ; Whitley v. State, 38 Ga.

50; Black v. State, 36 Ga. 447 ; Wal-
ler V. State, 40 Ala. 325; State v.

McGraw, 1 Walker, 208; Munford v.

State, 39 Miss. 558 ; Mount v. Com.
2 Duvall, 93.

That a former conviction of petit

larceny may be no bar to indictment

for grand larceny see Good v. State,

61 Ind. 69.

* Lawrence v. People, 1 Scam. 414;

State V. Redman, 17 Iowa, 329; State

V. Walters, 16 La. An. 400. See in-

fra, § 518.

4 State V. Norvell, 2 Yerg. 24. Su-

pra, §§ 405, 435.

5 Whart. Crim. Law, 8th ed. §

238-45.
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as principal is no bar to an indictment as accessary.^ And on
the same reasoning an acquittal as accessary is no bar, in felo-

nies, to an indictment as principal.^ It is otherwise under re-

cent codes in which accessaries may be indictable as principals.

§ 459. Where the counts are for distinct offences, a defendant

who has been acquitted upon one of several counts is Acquittal

entirely discharged therefrom, nor can he a second time "^ o°^
, count does
be put upon his trial upon that count. The new trial not affect

can only be had on the count as to which there was a counts.

conviction. It is otherwise when the variation between on'o™'""'

the counts is merely formal.^ When there is a convic- P°"°' "^^
*j be an ac-

tion on one count, and no verdict as to the others, a quittai as
to others.

nolle prosequi may be entered as to the others, or the

court may regard the action as an acquittal on such counts.*

§ 460. An acquittal from misnomer or misdescription is no bar.

Thus an acquittal upon an indictment in a wrong county ^^ ^.^^

cannot be pleaded to a subsequent indictment for the from mis-
„ . CAT 11 nomer or

oitence in another county." And, as a general rule, an misdescrip-

acquittal on a former indictment on account of a vari-

riance between pleading and proof, is no bar.^ But a conviction,

followed by an endurance of punishment, will bar a future pros-

ecution for the same offence.^

1 Supra, §§ 238-245; 2 Hale, 244;

Fost. 361 ; 2 Hawk. c. 35, 511 ; R. v.

Plant, 7 Car. & P. 575 ; State v. Lar-

kin, 49 N. H. 36 ; State v. Buzzell,

S. C. N. H. 1879.
'^ Ibid. ; Reynolds u. People, 83 111.

479.

8 See infra, § 895.

* Bonnell v. State, 64 Ind. 498.

* Vaux's case, 4 Co. 45 a, 46 i;

Com. Dig. Indictment, 1 ; Methard v.

State, 19 Ohio St. 363.

« R. V. Green, Dears. & B. 113
;

State V. Sias, 17 N. H. 558; Com. v.

Sutherland, 109 Mass. 342 ; Com. v.

Trimmer, 84 Penn. St. 65 ; Burres v.

Com. 27 Grat. 934 ; Martha v. State,

26 Ala. 72.

' See Com. v. Loud, 3 Met. 328;

,Com. V. Keith, 8 Met. 531 ; Fritz v.

State, 40 Ind. 18. See supra, § 443.

In a case where the prisoner was on

his trial for burning the barn of Josiah

Thompson, the prosecutor was asked

his name, who replied Josias Thomp-
son, on which the prisoner was ac-

quitted without leaving the box; on
being indicted for burning the barn of

Josias Thompson he cannot plead au-

trefois acquit. Com. u. Mortimer, 2 Va.
Cas. 325; 2 Hale, 247. Supra, §456.

Where the defendant was formerly

indicted for forging a will, which was
set out in the indictment thus: " I,

John Styles," &c., and was acquitted

for variance, the will given in evi-

dence commencing " John Styles,"

without the " /," it was ruled that he
could not plead this acquittal in bar

of another indictment, reciting the

will correctly, " John Styles," &c. R.
V. Cogan, 1 Leach, 448. It is other-
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Nor is ao- § 461. When a particular intention is essential to the

fr"om vari- proof of the case, an acquittal from a variance as to

fntenr
'" ^^^^^ intention is no bar to a second indictment stating

the intention accurately.^

wise when the defendant could have
been convicted on the first indict-

ment. Com. u. Loud, 3 Met. 328;

Com. V. Keith, 8 Met. 531 ; Fritz v.

State, 40 Ind. 18 ; Durham v. People,

4 Scam. 172.

The following additional illustra-

tions may be here given :
—

The defendant was charged with
having stolen and carried away one
bank note of the Planters' Bank of

Tennessee, payable on demand at the

Merchants' and Traders' Bank of

New Orleans. Upon this he was ac-

quitted. The second indictment

charged him with having stolen, taken,

and carried away one bank note of

the Planters' Bank of Tennessee, pay-

able on demand at the Mechanics'
and Traders' Bank of New Orleans.

The former acquittal was pleaded in

bar, but it was held to be no bar to

the prosecution of the second indict-

ment. Hite V. State, 9 Yerg. 357.

The same result took place where the

defendant had been indicted for steal-

ing the cow of J. G. and acquitted,

and was again indicted for stealing the

same cow, at the same time and place,

and of the same owner, but by the

name of J. G. A., which was his

proper name; it was held that the ac-

quittal was no bar to the second in-

dictment. State i;. Risher, 1 Richards.

219. See also U. S. v. Book, 2

Cranch C. C. 294. In an English

case bearing on the same point, the

evidence was that the prisoner stole

the goods of J. B., from his stall,

which at the time was in charge of R.

B., his son, a child of fourteen, who
lived with his father, and worked for

him. The first indictment against

him for stealing the goods described

them as the property of R. B. The
sessions thinking this a wrong descrip-

tion directed an acquittal, and caused

a new bill to be sent up laying the

property in J. B. To this indictment

he pleaded autrefois acquit. It was

held that the plea could not be sus-

tained, for the prisoner could not, on

the evidence, have been convicted on
the first indictment, charging the prop-

erty as that of R. B., and that the

court could only look at the first in-

dictment, as it stood, without consid-

ering whether the allegation as to the

ownership of the goods might not have
been amended so as to have warranted
a conviction. R. v. Green, Dears.

&B. C. C. 113; 2 Jur. N. S. 1146;
26 L. J. M. C. 17 ; 7 Cox C. C. 186.

An acquittal on an indictment

charging the defendant with setting

fire to the premises of A. and B. is

no bar to an indictment charging him
with setting fire to the premises of

A. and C. Com. v. Wade, 17 Pick.

395.

An acquittal upon one indictment

for receiving stolen goods is no bar to

the prosecution of the same defendant
upon another, without further proof

of the identity of the offences than
that the goods described in the second
indictment are such that the aver-

ments o£ the first indictment might
describe them. Com. v. Sutherland,

109 Mass. 342.

1 State V. Jesse, 3 Dev. & Bat. 98.

120. Whart. Grim. Ev. § 125.

312

See State v. Birmingham, 1 Busbee,
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§ 462. The variance as to time, between the two indictments,

must be in matter of substance to defeat the plea. If otherwise as

the difference be in a point immaterial to be proved, '" variance
'^

.
• as to time.

the acquittal on the first is a bar to the second.

Thus, as to the point of time, if the defendant be indicted for

a murder as committed on a certain daj^, and acquitted, and

afterwards be charged with killing the same person on a differ-

ent day, he may plead the former acquittal in bar notwithstand-

ing this difference, for the day is not material, and this is an act

which could not be twice committed.-' And the same rule ap-

plies to accusations of other felonies, for though it be possible for

several acts of the same kind to be committed at different times

by the same person, it lies in averment, and the party indicted

may show that the same charge is intended.^

A trial and acquittal on an indict- An insolvent debtor, acquitted on a

ment for stealing a particular article former indictment for omitting goods

misnamed is no bar to a subsequent

prosecution for stealing such article

correctly described. Com. v. Clair,

7 Allen, 525; State v. McGraw, 1
' Walk. 208.

An acquittal on a charge of em-
bezzling cloth and other materials of

which overcoats are made is no de-

fence to an indictment for embezzling
overcoats, although the same facts

which were proved on the trial of the

first indictment are relied upon in sup-

port of the second. Com. v. Clair, 7

Allen, 525.

The court: "The obvious and de-

cisive answer to the defendant's plea

in bar of autrefois acquit is, that the

first indictment charges a different of-

fence from that set out in the indict-

ment on which the defendant is now
held to answer. The principle of law
is well settled, that, in order to support

a plea of autrefois acquit, the offence

charged in the two indictments must
be identical. The test of this identity-

is, to ascertain whether the defendant

might have been convicted on the first

indictment by proof of the facts al-

leged in the second."

from his schedule, may be again in-

dicted for omitting other goods not

specified in the former indictment

but such a course ought not to be

taken except under very peculiar cir-

cumstances. K. V. Champneys, 2 M.
& R. 26.

What misnomers are a variance is

considered more fully in another work.

Whart. Crim. Ev. §§ 94 et seq.

In Virginia, by statute, " a person

acquitted of an oflfence, on the ground

of a variance between the allegations

and the proof of the indictment or

other accusation, or upon an exception

to the force or substance thereof, may
be arraigned again on a new indict-

ment, or other proper accusation, and
tried and convicted for the same of-

fence, notwithstanding such former

acquittal." Code, 1860, c. 199, § 16,

p. 814; Robinson v. Com. Sup. Ct. Va.
1879.

1 2 Hale, 179, 244; 2 Hawk. 35.

2 Ibid.

On an indictment for keeping a
gaming-house, tempore G. 4, the de-

fendant pleaded that at the sessions,

4 G. 4, he was indicted for keeping a
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§ 463. When several are jointly indicted for an offence wliich

Acquittal ^^J ^^ joint Or several, and all are acquitted, no one

dLtment a'
^^^ again be indicted separately for the same offence,

bar if de- since on the former trial any one might have been con-

could hare victed, and the others acquitted. ^ Where, however,

ij'con- the former joint indictment is erroneous, for joining
victed.

persons for an offence which could not be committed

jointly, as for perjury, an acquittal thereon will be no bar to a

subsequent prosecution against each.^

§ 464. It has been often held in this country, that where, on

an indictment for an assault, attempt, or conspiracy,

with intent to commit a felony, it appears that the

felony was actually consummated, it is the duty of the

court to charge the jury that the misdemeanor merged,

and that the defendant must be acquitted.^ It used to be sup-

posed that at common law, whenever a lesser offence met a

greater, the former sank into the latter ;
* and hence, in a large

class of prosecutions, the defendant would succeed in altogether

escaping conviction by a subtle fiction having no origin either

in common sense or policy.^ Conceiving, however, the princi-

ple to be too deeply settled to be overruled, the courts of sev-

eral States ^ have held that at common law where a felony is

Acquit-
tal from
merger at
common
law no bar.

gaming-house on the 8th of January,

47 Geo. 3, and on divers other days

and times between that day and the

taking of the inquisition, against the

peace of our lord the said king, with

an averment that the offence in both

indictments was the same ; it was
holden no bar, because the contra

pacem tied the prosecutor to proof of

an offence in the reign of Geo. 3, the

only king named in that indictment.

R. .;. Taylor, 3 B. & C. 502.

1 R. V. Dann, 1 Moody, C. C. 424;

R. V. Parry, 7 C. & P. 836. Infra, §

483.

2 See Com. v. McChord, 2 Dana,
244. Supra, § 313.

° See, as to conspiracy, Whart.
Grim. Law, 8th ed. § 1334.

* Hawk. b. 2, c. 47, s. 6; 1 Ch. C.

L. 251, 639; R. v. Walker, 6 C. & P.
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657; R. 0. Eaton, 8 C. & P. 417; R.

V. Woodhall, 12 Cox C. C. 240; R.

V. Cross, 1 Ld. Ray. 711; 3 Salk. 193;

though see R. ii. Carradice, Rus. & R.

205. The reason given was, that by
trying the defendant for the misde-

meanor, he lost his right to a special

jury, and to a copy of the bill of in-

dictment; and that consequently the

crown could not prejudice him for the

misdemeanor by putting him on trial

for a felony. This reason, however,

does not apply to cases where the de-

fendant is put on trial for the misde-

meanor.
^ See Whart. Grim. Law, 8th ed.

§ 1344.

« State V. Murray, 15 Me. 100; Cora.

V. Kingsbury, 5 Mass. 106 ; Com. u.

Newell, 7 Mass. 245 ; Com. v. Roby,

12 Pick. 496 ; People v. Mather, 4
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proved, the defendant is to be acquitted of the constituent mis-

demeanor, and though the notion has been sturdily resisted else-

where,^ it has taken deep and general root. Tlie result has been

the accumulation of pleas of autrefois acquit, in which, through

the labyrinth of subtleties thus opened, the defendant has fre-

quently escaped ; an acquittal being ordered in the first case be-

cause there was doubt as to the misdemeanor, and in the second

because there was doubt as to the felony. In 1848, however,

under the stress of particular statutes, all the judges of Eng-
land agreed that the doctrine that a misdemeanor, when a con-

stituent part of a felony, merges, is no longer in force ; that the

statutory misdemeanor of violating a young child does not merge
in rape ; ^ nor a common law conspiracy to commit a larceny,

in the consummated felony.^ The same position was taken in

Massachusetts in 1872.* It has, however, been held that the

principle of these statutes did not apply to cases where the of-

fences are distinct, but only to those where one offence slides

into and is part of the proof of another.^

It is conceded on both sides that a felony of low grade does

Wend. 265 ; Johnson u. State, 2 Dutch.
313; Com. v. Parr, 5 Watts & S. 345,

Com. <;.McGowan, 2 Pars. 341; Black
V. State, 2 Md. 376; Com. v. Black-
burn, 1 Duvall, 4; Wright v. State, 5

Ind. 527; People v. Richards, 1 Mann.
(Mich.) 216; State v. Lewis, 48 Iowa,

578; State v. Durham, 72 N. C. 447.

Compare comments in §456.
1 State V. Scott, 24 Vt. 127; State

V. Shepard, 7 Conn. 54; People v.

Jackson, 3 Hill, 92; People v. White,
22 Wend. 1 75 ; Lohman v. People, 1

Comst. 379 ; Hess v. State, 5 Ohio, 6;

Stewart v. State, 5 Ohio, 241 ; State v.

Sutton, 4 Gill, 494 ; Canada v. Com.
22 Grat. 899; State v. Taylor, 2 Bai-

ley, 49 ; Laura v. State, 26 Miss. 174;
Hanna v. People, 19 Mich. 316 ; Cam-
eron V. State, 13 Ark. 712.

2 R. V. Neale, 1 Den. C. C. 36.

8 R. V. Button, 11 Ad. & El. N. S.

929. See R. u. Evans, 5 C. & P. 553;

R. V. Anderson, 2 M. & R. 469.

The bearing of these cases on the

question of autrefois acquit is thus

stated by Lord Denman, C. J., 11

Ad. & El. N. S. 946: " The same act

may be part of several offences; the

same blow may be the subject of in-

quiry in consecutive charges of mur-

der and robbery. The acquittal on

the first charge is no bar to a second

inquiry where both are charges of fel-

onies ; neither ought it to be when the

one charge is of felony and the other

of misdemeanor. If a prosecution for

a larceny should occur after a convic-

tion for a conspiracy, it would be the

duty of the court to apportion the sen-

tence for the felony with reference to

such former conviction."

* Com. V. Dean, 109 Mass. 349; cit-

ing Com. V. Bakeman, 105 Mass. 53;

Morey v. Com. 108 Mass. 433.

6 K. V. Simpson, 3 C. & K. 207
;

R. i;. Shott, Ibid. 206.
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not merge in a felony of higher ;
^ nor does a misdemeanor

merge in a misdemeanor.^ Thus the intent to commit an injury

within the statute under which the prisoner is indicted, as a

means to the accomplishment of another ultimate and unlawful

object, is not taken out of the operation of the statute by the

existence of such ultimate design.^

§ 465. Most indictable offences comprise two or more grades, of

any one of which, either at common law or by statute, a jury may

In Pennsylvania, by the Revised
Act of 1860, persons tried for misde-
meanor are not to be acquitted i£ the

offence turn out to be felony. A sim-

ilar statute exists in other States.

Com. V. Squires, 1 Met. 268 ; Prinde-

villeu. People, 42 111. 217.

Two were indicted in England for

having on the 10th November, 1849,

assaulted P. They pleaded autrefois

acquit, and in their plea set out an in-

dictment for murder, the third count
of which alleged that they had mur-
dered the deceased, by beatings on
the oth Kovember and 1st December,
1849, and 1st January, 1850, and on
divers other days between the 5th

November and 1st January; and the

plea averred that the assaults charged

in the second indictment were identi-

cally the same as those of which they

had been acquitted on the trial of the

first. The replication was that the

prisoners were not acquitted of the

felony and murder, including the same
identical assaults charged in the in-

dictment. On the first trial the coun-

sel for the crown had stated the as-

saults as conducing to the death, and
had given them in evidence to sustain

the charge of murder. It was proved,

however, that the cause of death was
a blow inflicted shortly before the

death of the deceased, which occur-

red on the 4th January, but there

was no evidence to show by whom the

blow was struck, and the prisoners

316

were acquitted. The judge, on the

second trial, told the jury that if they

were satisfied that there were several

distinct and independent assanlts,

some or any one of which did not in

any way conduce to the death of the

deceased, it would be their duty to

find the prisoners guilty. The jury

found the prisoners guilty. It was
held that the conviction was right, as

the prisoners could not, on the trial

for murder, have been convicted, un-

der 7 Will. 4 & 1 Vict. c. 83, s. 11, of

the assaults for which they were in-

dicted on the second trial. R. v. Bird,

T. & M. 437 ; 2 Den. C. C. 94 ; 5 Cox
C. 0. 11; 2 Eng. L. & Eq. 448.

The Michigan statute, providing

that no person shall be acquitted of

a misdemeanor because the proofs

show a felony, cannot apply to a stat-

utory ofience where the misdemeanor

could not be included in any felony,

and where the offence proved would

be inconsistent with that charged, in-

stead of being an aggravation of it.

People V. Chappell, 27 Mich. 486.

1 Com. V. McPike, 3 Cush. 181
;

People V. Smith, 57 Barb. 46; Barnett

V. People, 54 III. 325; Bonsall v. State,

35 Ind. 460; People v. Bristol, 23

Mich. 118. Infra, § 1344.

2 Infra, §1346. See State u. Damon,
2 Tyler, 387.

' People I'. Carmichael, 5 Mich. 10;

People V. Adwards, Ibid. 22; Whart.
Grim. Law, 8th ed. § il9.
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Where an
indictment
contains a
minor of-

fence en-
closed in
a major,
a convic-
tion or ac-

convict.^ Under an indictment for murder, for instance, a de-

fendant may be convicted of murder in the second de-

gree, of manslaughter, and, in some jurisdictions, of as-

sault and battery. Under an indictment for burglary,

he may be convicted of larceny. Under an indictment

for assault with intent, he may be convicted of a simple

assault. Under an indictment for the consummated , , .
quittal of

offence, he may, in several States, be convicted of the minor bars
in 31 OT

attempt. It becomes, therefore, a question of interest

to determine how far a conviction or an acquittal on an indict-

ment for an offence comprising several stages affects a subse-

quent charge for one of these stages. The answer is, that if there

could have been a conviction on the first indictment of the of-

fence prosecuted under the second, then the conviction or acquit-

tal under the first indictment bars the second. Where on the

first trial the conviction or acquittal is of the minor offence, this

rule has been frequently recognized.^ Thus where under an in-

dictment for murder the defendant could have been convicted of

murder or of manslaughter, then his conviction of manslaughter

bars a subsequent prosecution for the murder.^ On the same

1 Whart. Crim. Law, 8tli ed. § 27.

2 Infra, §§ 789, 896; K. v. Oliver,

8 Cox C. C. 384; K. c. Yeadon, 9

Cox C. C. 91 ; R. V. Bird, T. & M.
437; 3 Den. C. C. 94 ; 5 Cox C. C.

11 ; State v. Waters, 39 Me. 54; State

V. Dearborn, 54 Me. 442; Com. v.

Griffin, 21 Pick. 523; Com. v. Stuart,

28 Grat. 950 ; Stewart v. State, 5 Oh.

242; Bell v. State, 48 Ala. 184; Swin-
ney v. State, 8 S. & M. 576 ; State v.

Ross, 29 Mo. 32 ; State u. Smith, 53

Mo. 139; State v. Brannon, 55 Mo.
63 ; State v. Chaffin, 2 Swan, 493

;

Conner v. Com. 13 Bush, 714 ; State

V. Delaney, 28 La. An. 434 ; State

V. Byrd, 31 La. An. 419; State v.

Dennison, 31 La. An. 847 ; Cameron
V. State, 8 Eng. 13 Ark. 712; Jones
V. State, 13 Tex. 168; State v. Taylor,

3 Oregon, 10.

8 Infra, §§ 789, 896; 2 Hale, 246;

Fost. 329; State v. Payson, 37 Me.

362 ; Com. v. Herty, 109 Mass. 348
;

State V. Flannigan, 6 Md. 16 7 ; Davis

V. State, 39 Md. 365; Kirk v. Com.
9 Leigh, 627 ; Livingston's case, 14

Grat. 592 ; Wroe v. State, 20 Oh. St.

460; Brennon v. People, 15 111. 511;

Barnett v. People, 54 III. 325 ; People

u. Knapp, 26 Mich. 112; Gordon v.

State, 3 Iowa, 410; State v. Tweedy,
11 Iowa, 350; State v. Commis. 3 Hill

S. C. 241 ; Jordan v. State, 22 Ga.

545; Miller v. State, 58 Ga. 200 ; Bell

V. State, 48 Ala. 685 ; Morris v. State,

8 Sm. & M. 762; Hurt v. State, 25

Miss. 378; Rolls v. State, 52 Miss.

391; Watson v. State, 5 Mo. 497;

State V. Ross, 29 Mo. 32; State v.

Sloan, 47 Mo. 604; State v. Smith,

63 Mo. 139; State v. Delaney, 28 La.

An. 434; Slaughter v. State, 6 Humph.
410; State K. Lessing, 16 Minn. 80

;

State V. Martin, 30 Wis. 216 ; People

V. Gilmore, 4 Cal. 376 ; State v. Mc-
317



§ 465.] PLEADING AND PRACTICE. [chap. VIII.

reasoning a conviction of mui'der in the second degree is an ac-

quittal of murder in the first degree ;
^ a conviction of larceny,

on an indictment for burglary and larceny, is an acquittal of the

burglary ;
^ a conviction of robbery in the second degree bars a

subsequent prosecution for robbery in the first degree.^ A de-

fendant, also, who is convicted of assault with intent to ravish,

under an indictment for rape, cannot subsequently be tried for

the rape ;
* and a defendant who is convicted of an assault under

an indictment for an assault with intent to kill, or for assault

and battery, cannot be subsequently tried for the assault with

felonious intent, or for the assault and battery.^ On the other

Cord, 8 Kans. 232 ; Wornock v. State,

6 Tex. Ap. 450. See, however, U. S.

V. Harding, 1 Wall. Jr. 147; State v.

Beheimer, 20 Oh. St. 579.

In R. V. Tancook, 13 Cox C. C. 217,

the prisoner, having been previously

convicted for the manslaughter of A.,

was shortly after his trial indicted for

wilful murder upon the same facts.

The prisoner pleaded autrefois convict.

The facts of identity of the prisoner

and deceased having been given in

evidence, and the judge (Denman, J.)

having read the depositions, which, as

he thought, disclosed a case of man-
slaughter, he held the plea to be

proved, at the same time stating that,

if he thought the case would ulti-

mately have resolved itseK into one

of murder, he should have tried the

prisoner, and, if necessary, reserved

the point for the consideration of the

court for crown cases reserved. But
this last point was merely intimated

and cannot be accepted as of author-

ity.

In this case, however, the first in-

dictment was for manslaughter, and
the view of Denman, J., is in ac-

cordance with the distinction taken

infra.

As dissenting from the text see U.
S. V. Keen, 1 McLean, 429 ; Bailey

V. State, 26 Ga. 579 ; Veatch v. State,
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60 Ind. 291. The argument in the

text is, of course, strengthened when
there has been a direct acquittal of

the major.
1 Clem V. State, 42 Ind. 420; State

V. Belden, 33 Wis. 120 ; Slaughter v.

Com. 6 Humph. 410 ; State o. Smith,

53 Mo. 139; Johnson v. State, 29 Ark.

31; Lewis v. State, 51 Ala. 1; Field

V. State, 52 Ala. 348. Compare Peo-

ple V. Lilly, 38 Mich. 270.

2 State V. Kittle, 2 Tyler, 471; State

V. Morris, 1 Blackf. 37 ; Morris v.

State, 8 S. & M. 762; Esmou v. State,

1 Swan (Tenn.), 14.

Compare State v. Brannon, 55 Mo.
63, as stated fully infra, § 466.

8 State V. Brannon, 55 Mo. 63; Peo-
ple V. Jones, 53 Cal. 58.

* State V. Shepard, 7 Conn. 54.

5 R. V. Dawson, 3 Stark. 62; State

V. Dearborn, 54 Me. 442; State v.

Handy, 47 N. H. 538; State v. Coy, 2

Aiken, 181; State v. Reed, 40 Vt.

603; Com. r. Fischblatt, 4 Met. 350;
State V. Johnson, 1 Vroom, 185
Francisco v. State, 4 Zabr. 30 ; State

V. Townsend, 2 Harring. 543 ; Stewart
V. State, 5 Oh. R. 242; White v. State,

13 Oh. St. 569; State v. Shepard, 10
Iowa, 126; Clark v. State, 12 Ga.
350; State v. Stedman, 7 Port. 495;
Carpenter v. State, 23 Ala. 84 ; Gar-
denheir ti. State, 6 Tex. 348 ; Rey-
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hand, where, under the first indictment, there could have been

no conviction of the major offc'ence, then a conviction or acquit-

tal of the minor on the first indictment does not bar a second

indictment for the major offence. ^ Thus a conviction or ac-

quittal on an indictment for an assault with intent to kill or

ravish (the acquittal being on the ground of merger) will be no

bar to an indictment for the consummated offence.^ And when
after a trial for assault the assaulted person dies, a prosecution

for the murder is not barred by the prior prosecution of the as-

sault.^ Wemust at the same time remember that the prosecu-

tion, as will presently be seen more f ally,* by selecting a minor

stage, and prosecuting it with the evidence of the major stage,

declining to present an averment of the latter, may preclude it-

self from afterwards prosecuting for the major offence in a dis-

tinct indictment. Otherwise the prosecution might arbitrarily

subject a defendant to trials for a series of progressive offences

on the same proof tentatively applied until at last a conviction

should be reached.

noldsu. State, 11 Tex. 120; McBride
V. State, 2 Eng. 374 ; State v. Robey,
8 Nev. 312; People v. Apgar, 35 Cal.

389.

The reason is, the conviction of the

minor is the acquittal of the major.

Infra, § 742.

1 R. V. Morris, L. R. 1 C. C. 90;

R. V. Salvi, 10 Cox C. 0. 481, n. ; R.
V. Button, 11 Ad. & El. (N. S.) 929

;

Josslyn V. Com. 6 Met. 236 ; Com. v.

Evans, 101 Mass. 25 ; Com. v. Herty,

109 Mass. 348; Wilson v. State, /24

Conn. 57; People v. Saunders, 4 Par-

ker C. R. 197 ; People v. Smith, 57

Barb. 46
; State v. Nathan, 5 Rich-

ards. 213; State v. Warner, 14 Ind.

572; Freeland v. People, 16 111. 380;

Severin u. People, 37 111. 414 ; Scott

V. U. S. 1 Morris, 142; People v.

Knapp, 26 Mich. 112 ; State v. Mar-
tin, 30 Wis. 216; Duncan v. Com. 6

Dana, 295. See Roberts v. State, 14

Ga. 8. See, however, R. v. Elvington,

10 W. R. 13 ; R. V. Thompson, 9 W.
R. 203.

2 R. V. Morris, L. R. 1 C. C. R. 90;

State V. Murray, 15 Me. 100; Com.
V. Kingsbury, 5 Mass. 106 ; People

V. Mather, 4 Wend. 265 ; People v.

Saunders, 4 Parker C. R. 197
; Com.

V. Parr, 5 W. & S. 345. Supra, § 456.

In State v. Hattabough, Supreme
Court of Indiana, 1879, it was held

that a conviction or acquittal of a

simple assault and battery, before a

court of competent jurisdiction to try

the same, does not bar a subsequent

prosecution for the same assault and

battery with intent to commit a fel-

ony. Citing People v. Saunders, 4

Parker C. R. 197; Severin v. People,

37 111. 414.

8 R. V. Morris, L. R. 1 C. C. 90;

R. V. Salvi, 10 Cox C. C. 481, n.; Com.
V. Evans, 101 Mass. 25 ; Burns v.

People, 1 Parker C. R. 182; Wright v.

State, 5 Ind. 527.

* See infra, § 467.
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Of the rule just expressed the converse is in a large

measure true. Thus whenever, under an indictment

containing successive stages of an offence, the defendant

could have been convicted on the minor offences at the

trial, his conviction of the major offence protects him
And the same

§466.

Conviction
of major
offence
bars minor
when on
first trial

defendant
/• i . . , .

could have irom a lurther prosecution of the minor.

victed of rule applies to acquittals, vrhenever the defendant could
""°'"^" have been convicted of the minor offence and the ac-

quittal goes to the aggregate charge.^ It is otherwise when
there could have been no conviction of the minor offence under

the first indictment.^

Thus an acquittal of burglary with intent to steal has been

held not to bar a prosecution for larceny ; ^ and an acquittal of

1 4 Co. R. 45; 2 Hale, 246 ; Fost.

339 ; R. V. Gould, 9 C. & P. 64 ; R.
V. Barrett, 9 C. & P. 387 ; State v.

Smith, 43 Vt. 324; People v. Mc-
Gowan, 17 Wend. 386; People v.

Loop, 3 Parker 0. R. 561 ; People v.

Smith, 57 Barb. 56 ; Lohman v. Peo-
ple, 1 Comst. 379 ; State v. Cooper, 1

Green, 361 ; Res. v. Roberts, 2 Dall.

124; Dinkey v. Com. 17 Penn. St.

126; State v. Reed, 12 Md. 263;
Murphy V. Com. 23 Grat. 460; Fritz

V. State, 40 Ind. 18; State v. Lewis,

2 Hawks, 98 ; State v. Cowell, 4 Ired.

231 ; Johnson v. State, 14 Ga. 55
Bell V. State, 48 Ala. 684; State o.

Smith, 15 Mo. 550 ; State v. Pitts, 67

Mo. 85; State v. Keogh, 13 La. An.
243; Wilcox v. State, 31 Tex. 586;

Thomas v. State, 40 Tex. 36.

^ 2 Hawk. c. 25, s. 5; 1 Leach,

12; R. V. Campbell, 3 C. & P. 418;

R. V. Henderson, 1 C. & M. 328; R.

V. Taylor, L. R. 1 C. C. 194; 11 Cox
C. C. 261; R. V. Reid, 15 Jur. 181;

Com. V. Hudson, 14 Gray, 11; State

u. Nichols, 8 Conn. 496; Reynolds u.

People, 83 111. 479; Heller y. State,

23 Oh. St. 582; State v. Jesse, 2 Dev.
& B. 297; Wood v. State, 48 Ga. 192;

State V. Standifer, 5 Port. 523; State

V. Wightman, 26 Mo. 515. See, how-
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ever, R. v. Gould, 9 C. & P. 364. In-

fra, §467.
* See State v. Warner, 14 Ind. 572;

Fisher v. State, 46 Ala. 717; tliough

see contra, State v. Lewis, 2 Hawks,
98; Roberts v. State, 14 Ga. 8; State

V. De Graffenried, Sup. Ct. Tenn.
1878; People v. Garnett, 20 Cal. 622.

In State v. Brannon, 55 Mo. 63,

the defendant was indicted " for rob-

bery in the first degree," which was
held to be a sufficient indictment for

larceny. The conviction was for rob-

bery " in the second degree." The
verdict was set aside, as there were
no degrees in robbery. When, sub-

sequently, the defendant was again

tried upon the same indictment, and
convicted of larceny, this was held
error; it being held that as the de-

fendant could, upon the first trial,

have been convicted of either rob-
bery or larceny, but was lawfully con-

victed of neither, the verdict was an
acquittal.

In Wilson v. State, 24 Conn. 57, a
conviction for larceny was held no
bar to statutory house-breaking; and
see infra, § 471.

But a conviction for larceny has
been held a bar to an indictment for

subsequently receiving the same goods.

U. S. V. HarmisoD, 1 Hugh. 552.
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murder, on the ground that the assaults averred did not con-

tribute to the murder, does not bar a subsequent indictment for

the assaults.^

§ 467. Upon the doctrines above stated an interesting quali-

fication has been proposed. Suppose the prosecution Prosecutor

could, if it chose, have presented the two offences in a himself by

single count (e. g. assault, with assault with intent to selecting a

wound}, but did not do so, yet at the same time put grade,

the aggravated offence in evidence, and obtained a conviction on
the aggravated case, and a sentence accordingly. Can a second

indictment be maintained for the aggravated offence ? The an-

swer must be in the negative ; since the prosecution cannot take

advantage of its own negligence in the imperfect pleading of its

case, and since the defendant has been tried and convicted on
the basis of the aggravated offence.^

Should the defendant be acquitted on the first trial, the whole
case of the second prosecution being before the jury, then, as he
has been acquitted of the essential ingredients of the second case,

the second case cannot proceed.^

3. As to Nature of Offence.

§ 468. Concurrent injuries to distinct persons may be classi-

fied as follows :
—

(1.) Concurrent Negligent Injuries. —Suppose a railroad cor-

poration, by negligence in the construction of a bridge. When one

xi! 4. J ^l * X. i
unlawful

causes the concurrent deaths oi a number oi passengers, act oper-

is the responsibility of the corporation, or of its officers separate

to whom the negligence is imputable, limited to a single conviction

case of death? It is alleged, by those maintaining *?.'°°j®o ' J & object does

1 K. V. Bird, T. & M. 437;^ 2 Den. Smith v. Com. 7 Grat. 593, and cases

C. C. 94; 5 Cox C. C. 11; cited su- cited infra.

pra, § 464. The English rulings above cited,

'^ K. V. Elvington, 9 Cox C. C. 86; however, took place under a statute

1 B. & S. 689; 10 W. R. 13, citing providing that after a trial by justices

R. V. Stanton, 5 Cox C. C. 324; there should be no further proceed-
Thompson, in re, 9 W. R. 203; U. S. ings, civil or criminal, " for the same
I'. Harmison, 3 Sawyer, 556; State w. cause."

Smith, 43 Vt. 324; State v. Chaffin, ^ Xo this effect see cases in preced-
2 Swan, 493 ; State v. Stanly, 4 ing section, on the question whether a
Jones L. (N. C.) 290; though see Peo- conviction of burglary with intent to

pie V. Warren, 1 Parker C. R. 338 steal bars larcenv.

21
,
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notextin- ^he affirmative, that as the iniary is but one act, there
guish pros-

. .

J ./
'

ecution as can be but one indictment and but one punishment.

e. g. when But is there, in such cases, only one act ? In civil suits,

sons M-e it has been decided in multitudes of cases, that there

ousiy'*"^'
^""^ ^^ many distinct acts, separately cognizable, as there

killed. are persons injured ; and one of the chief checks we
have upon railroad companies is that when a great disaster oc-

curs from their negligence, they have to pay damages for every

person hurt ; and hence they multiply their precautions against

the negligences which should produce such great disasters. If a

foot-bridge crossing a brook breaks down under a single travel-

ler, the negligent constructor of the bridge is liable to but a

single suit, and this may be a sufficient penalty. If a railway

bridge crossing an estuary breaks down, through the negligence

of the company constructing it, and a hundred persons are swept

into the sea, the company may be liable to a hundred suits ; atro-

cious negligence hereby receiving signal and conspicuous con-

demnation. In no other way can care in proportion to peril be

legally exacted. Why, then, should it be otherwise in criminal

issues? In criminal as well as in civil issues the principle is

that the guilt of neglect is in proportion to the greatness of the

duty neglected. It may be said, that in cases of injuries arising

from the neglect of railroad officers, a gross punishment can be

inflicted in the first case tried and that the others can be dropped.

But to this it may be answered as follows : (1.) It is no more
just, when a man is tried for negligent misconduct towards A., to

punish him for negligent misconduct to B., than it would be just

when he is tried for negligent misconduct towards A., to punish

him for malicious acts done subsequently to B. If the acts are

separate they are to be punished separately, and that they are

separate the courts, in civil suits, have repeatedly ruled. (2.) Our
statutes do not ordinarily permit a series of offences to be thus

lumped in their punishment. Punishments are assigned to spe-

cific objective acts of negligence. To impose the statutory pun-

ishment in such cases, if we stop with the first prosecution, is often

a very inadequate penalty for the crime. To this view it may be
objected that an offender may be crushed under a load of succes-

sive punishments. But this is an objection that goes, not to the

responsibility of the party for each offence, but simply to the de-

822
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gree in which he is to be punished for his misconduct. The same
objection would apply to successive trials in cases where A. at in-

tervals of a day or a month assaults murderously B., C, and D.

The proper course is not to deny his responsibility for the wrong-

ful acts, but, in cases where his punishment in the first case is

adequate, to apply executive clemency. He may, for instance,

in the first case, be sentenced to imprisonment for five years, and
this may be regarded by the executive as a sufficient penalty

to impose on a particular individual. But if he is sentenced in

the first case to an imprisonment for one or two years, this may
be properly followed by a second prosecution with a similar pun-

ishment. If this objection, it may be added, applies to succes-

sive criminal prosecutions, it applies still more strongly to suc-

cessive civil suits, the penalties of which cannot be reduced by
the executive.

(2.) Ooncurrent Malice and Negligence. —The characteristics

of this concurrence are elsewhere fully discussed.^ A. aims a

pistol at B., but the ball glances and wounds C. Here, as we
have seen, there is an attempt to kill B., for which the defendant

is indictable, and a negligent wounding of C, for which the de-

fendant is also indictable. The offences are distinct in purpose,

in object, in effect, and ordinarily in mode of punishment. They
are consequently to be tried separately. And in this way alone

can a proper penalty be inflicted. A trial for neither offence

would bring with it such a penalty. An attempt has usually a

lenient punishment imposed on it ; and such is the case with a

negligent wounding. But here we have acts which, if we could

join them, would present the features of a malicious wounding,

and would deserve the punishment imposed on that high offence.

But we cannot so join them ; and if we prosecute only for the

neglect or the attempt singly, the punishment would be inade-

quate.

(3.) Concurrent Malicious Acts. —A., for instance, designing

to inflict severe physical injury on B. and C, waits till he finds

them together. Wemay suppose the case of poison administered

in such a way as not to kill but to seriously hurt, such being the

intention. If he administers the dose to them at intervals of

half an hour, there can be no question that the offences are dis-

1 Whart. Crim. Law, 8th ed. § 120.
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tinct. Do they cease to be distinct because, in this view, he

manages to get them to his table together, and then to poison

them by soup, for instance, distributed from the same tureen ?

In the Roman law we have cases in which the idea of unification

of such offences is sternly rejected, and in which each poisoning

is held to be distinct. The English common law tends to the

same effect. There can be no question that each party injured,

in such cases, supposing death not to ensue, can maintain a civil

suit for the damage he has suffered individually. There can

be no question, also, that by the English common law, he is

obliged, before bringing the civil suit, to bring a criminal prose-

cution.^ Wherever, in such cases, a civil suit lies, there, as a

condition precedent, lies a criminal prosecution. It may be said

that this also heaps an intolerable burden on the offender. This

objection, however, if good, would limit to a single suit all civil

retribution sought by the party injured. And the question here

also, as in the preceding cases, is one for the executive, if it ap-

pear that immoderate penalties are about to be inflicted. The
objection does not go to the severance of the offences. This

severance is required, (1.) because the purpose in each case is

distinct; and (2.) because the object in each case is distinct.

The question before us, as it presents itself to us in the con-

crete, may be treated in a series of cases, of which the following

is the first to be discussed :
—

If A. in shooting at B. kills both B. and C, is his conviction

under an indictment for killing B. a bar to a prosecution against

him for killing C. ? In answering this question, let us remember
that to join the killing of B. and C. in the same count would be

a duplicity that would not be tolerated ; and that if joined in

the same indictment, in separate counts, the court would compel

an election between the offences. It would be necessary, there-

fore, to prosecute the cases separately ; and if so, it is hard to

see how a conviction or acquittal of the one could bar a prose-

cution of the other. To the indictment for killing B., for in-

stance, A. might set up self-defence, and be acquitted ; but this

might be plausibly argued to be an issue different from that

which would be presented on his trial for killing B., should it

appear that the killing of B. was an unprovoked or a negligent

1 See supra, § 453.
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act. The killing of B. also may be malicious, as where A. designs

to shoot B., while the concurrent killing of C. may be negligent

as where the ball, after striking B., glances and strikes C, whom
A. has no possible reason to expect to be at the spot, and whose
death may be to him peculiarly abhorrent.^ An acquittal or con>-

viction, therefore, for killing C, ought not, on principle, to bar a

subsequent indictment for killing B., though the killings were by
the same act.^

§ 469. The rule being that there can be batteries, of two or

more persons, introduced in the same count,^ it follows, otherwise

on technical grounds, that a conviction or acquittal on bltterirs°at

an indictment charging a battery of A. and B. is a bar °"^ '""''

1 Whart. Crim. Law, 8th ed. § 120.

" See K. <;. Champneys, 2 M. & R.

26; R. V. Jennings, R. & R. 368;

State V. Damon, 2 Tyler, 390 ; State

V. Benham, 7 Conn. 414 ; People v.

Warren, 1 Parker C. R. 338; Vaughan
V. Com. 2 Va. Cas. 273; Smith v.

Com. 7 Grat. 593; State v. Fife, 1

Bailey, 1 ; State v. Fayetteville, 2

Murphey, 371; State v. Standifer, 5

Port. 523 ; Teat v. State, 53 Miss.

439; People v. Alibez, 49 Cal. 452;
and see State v. Horneman, 16 Kans.

452. See, however. State v. Wo-
mack, 7 Cold. 508. In Whart. Crim.

Ev. § 587, other points are noticed
;

and, as disputing the conclusion of the

text, see Clem v. State, 42 Ind. 420.

In Whart. on Horn. §§ 28-48, will be

found a discussion of whether the

grade in all cases of double killing is

identical.

The following supposed cases may
strengthen the argument in the text :

—
A. whgn shooting at B. with intent

to kill, by the same shot negligently,

as it is alleged, injures C. An acquit-

tal on an indictment for the negligent

injury to C. is no bar to an indictment

for the malicious shooting of B.

A., an officer, with a warrant to

arrest B., shoots B., the shooting being

the only means of preventing B.'s es-

cape. By the same shot, however, he
(either negligently or maliciously) in-

jures C. An acquittal in the former

case is no bar to a prosecution in the

latter.

A public executioner, when dis-

charging his office, withdraws the

platform in such a way as not only to

cause the death of the convict, which

he is appointed to effect, but to in-

ffict a serious wound on a by-stander,

sucli wound being maliciously intended

by the executioner. An acquittal on

an indictment for the killing is no bar

to an indictment for the malicious

wounding.
An artilleryman aims his gun in

such a way as to kill not only soldiers

of the hostile force, but persons at-

tending a hospital, whomhe knows to

be non-combatants. An acquittal on

an indictment for killing the former is

no bar to an indictment for killing the

latter.

A., attacked by B., and driven to

the wall, seizes the opportunity when
he can kill B. in self-defence to wound
C. An acquittal in the first case is

no bar to an indictoient in the second.
8 R. V. Benfield, 2 Bur. 984 ; R. v.

Giddings, C. & M. 634 ; Com. v. Mc-
Lauglin, 12 Cush. 615 ; Com. it,

O'Brien, 107 Mass. 208; Kinney v.
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to a subsequent prosecution for a battery of B., though on the

first trial the verdict went simply to the battery of A. But
where the first indictment charges only the battery of A., this,

for the reasons stated in the last section, does not bar a subse-

quent indictment for a battery of B.^

§ 470. Where several articles belonging to the same owner are

So when Stolen by the same person simultaneously, they may be

articles are grouped in the Same count, and a conviction or acquit-

nrausiy"
**^ °^ ^'^^''^ count, Or on any divisible allegation thereof,

stolen. bars a future indictment for the stealing of any of the

articles enumerated in the count.^ But in States in which it is

State, 5 R. I. 385; State v. McCIintock,

8 Iowa, 203; Shaw v. State, 18 Ala.

547; Fowler v. State, 3 Heisk. 154;

though see R. v. Scott, 4 B. & S. 368.

In Ben v. State, 22 Ala. 9, it was
held that it was not duplicity to in-

clude in one count the administering

5)oison to three persons; but see con-

tra, People V. Warren, 1 Parker C. R.
338.

^ People V. Warren, 1 Parker C.

K. 338 ; Vaughan v. Com. 2 Va. Cas.

273; Smith v. Com. 7 Grat. 593;

Greenwood v. State, 64 Ind. 250;

State V. Standifer, 5 Port. 523.

The exception in the text is ex-

tended in a NewYork case, where it is

held that an indictment charging as

a single act the burning of a number
of designated dwelling-houses is not

bad for duplicity. The criminal act,

it was said, is kindling the fire with

felonious intent to burn the houses

specified, and is consummated when
the burning is effected; and the facts

that the houses did not burn at the

same time, and that but one was set

on fire, the fire communicating there-

from to the others, do not make the

burning of each a separate offence.

It was further argued, that if the in-

dictment charges as a distinct offence

the burning of each house, it is sub-

ject to the objection of duplicity, and

326

the defect is not cured by a with-

drawal, upon the trial, of all claim to

convict the prisoner for burning any
house but one. Woodford v. People,

62 N. Y. 117, aflirming 3 Hun, 310,

5 Thomp. & Cooke, 539. The houses

in this case, it should be observed,

were burned in a block.

2 R. V. Carson, R. & R. 303; Fur-

neaux's case, R. & R. 335; State v.

Snyder, 50 N. H. 160; State v. Cam-
eron, 40 Vt. 555; Com. v. Williams,

2 Cush. 583; Com. v. O'Connell, 12

Allen, 451 ; Com. v. Eastman, 2 Gray,

76; People v. Wiley, 3 Hill (N. Y.),

194; Jackson v. State, 14 Ind. 327;

Fisher v. Com. 1 Bush, 21 1 ; Nichols v.

Com. Sup. Ct. Ky. 1879, 9 Rep. 114;

State V. Williams, 10 Humph. 101;

Lorton v. State, 7 Mo. 55; State v.

Augustine, 29 La. An. 119; Quitzow
V. State, 1 Tex. App. 47 ; Hatch v.

State, 6 Tex. App. 384 ; State v.

Clark, 32 Ark. 231; though see 1

Hale, 241; State f. Thurston, 2 Mc-
Mul. 382. See also Woodward v. Peo-
ple, 62 N. Y. 117; State v. Egglesht,
41 Iowa, 574.

Compare Woodward v. People, 62
N.Y.I 17, supra.

In Fontaine v. State, 6 Bax. 514,

it was held that selling several lottery

tickets, in one sheet, was a single of-

fence. The same view was taken in
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held that there can be no joinder of larcenies of articles belong-

ing to distinct owners,^ it follows that a conviction or acquittal

for stealing or feloniously receiving the goods of B. does not bar

a prosecution for stealing or receiving the goods of C, though

the acts were simultaneous. Indeed, though the offences were

nominally the same, they may be substantially different, since

one article may be taken under a claim of right and the other

with felonious intent, the only point in common being concur-

rence in time.2

Another reason for the conclusion just given is, that if, in

those jurisdictions which hold the' joinder of articles belonging

to different owners to be duplicity, we should bar a subsequent

indictment for goods stolen from an owner different from the

owner named in the first indictment, we would deprive the

owner in the second ease of his right to a restoration of the

goods by sentence of court, when it might be that he had no no-

tice of the first prosecution. But whatever may be the force of

this reasoning, the weight of authority now is that the prosecu-

tion, wherever it is at liberty to join in one indictment all arti-

cles simultaneously stolen, may be treated, when it selects only

one of them for trial, as barring itself from indicting for the

others.^

U. S. V. Miner, 11 Blatch. 511, as to 609; Com. v. Andrews, 2 Mass. 409;

possessing in one block two connected Com. v. Sullivan, 104 Mass. 552; Peo-

plates for counterfeiting. pie v. Warren, 1 Parker C. K. 338
1 State V. Newton, 42 Vt. 537; Com. State v. Thurston, 2 McMul. 382. See

V. Andrews, 2 Mass. 409; State v. State u. Lambert, 9 Nev. 321. As to

Thurston, 2 McMull. 382. As rul- divisibility in this respect see Wbart.

ing that stealing several articles be- Crim. Law, 8th ed. § 27.

longing to different owners is to be ' U. S. v. Beerman, 5 Cranch C. C.

treated as one offence see R. !/. Bleas- 412; State v. ISTelson, 29 Me. 329;

dale, 2 C. & K. 765; Com. v. Wil- State v. Merrill, 44 N. H. 624; State

liams, Thach. C. C. 84; State v. Nel- v. Hennessy, 23 Oh. St. 339; Bell v.

son, 29 Me. 329; State v. Merrill, 44 State, 42 Ind. 335 ; State w.Egglesht,

N. H. 624; Cora. u. Dobbin, 2 Pars. 41 Iowa, 574 ; State i7. Lambert, 9 Nev.

380; State v. Egglesht, 41 Iowa, 574; 321; Lowe v. State, 57 Ga. 171 ; Ben
Fisher v. Com. 1 Bush, 212; Nichols v. State, 22 Ala. 9 ; State v. Morphin,

V. Com. Sup. Ct. Ky. 1879; Ben v. 37 Mo. 373; Wilson t/. State, 45 Tex.

State, 22 Ala. 9; Lorton v. State, 7 170. See supra, § 252. That a pros-

Mo. 55; State v. Daniels, 32 Mo. ecutor may be estopped by selecting

658; State v. Morphin, 37 Mo. 373; a particular phase of an offence see

Wilson V. State, 45 Tex. 76. infra, § 471 ; and see Whart. Crim.
2 R. V. Knight, L. & C. 378; 9 Cox Law, 8th ed. §§ 931-948.

C. C. 439 ; R. V. Brettel, C. & M. 327
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§ 471. We have heretofore noticed cases in which a minor

offence, being a stage in the consummation of a major

offence, is united in the same count with the major.

We have now to approach another class of cases, —
those in which one particular act has two or more in-

dictable aspects. Although the question has been the

subject of much difference of opinion, we may venture

to hold that when one act has two or more aspects,

if the defendant could have been convicted of either

under the first indictment he cannot be convicted of

the two successively. In other words, where the evi'

dence necessary to support the second indictment would
have been sufficient to procure a legal conviction upon the first,

the second is barred, but not otherwise.^ If, for instance, the

defendant is indicted for holding and uttering forged paper, a

conviction for holding, the acts being simultaneous, bars a sub-

sequent prosecution for uttering the same paper, or the converse.^

If he is indicted for a riot, of which the overt act is an assault,

and if on the trial of the riot the assault is put in evidence,

and he is convicted and sentenced on the basis of the assault,

the assault cannot afterwards be made the basis of an indepen-

Whenone
act has two
or more in-
dictable
aspects, if

the defend-
ant could
have been
convicted
of either
under the
first indict-
ment he
cannot be
convicted
of the two
succes-
sively.

In State v. Clark, 32 Ark. 231, it

was held that stealing several articles

simultaneously from the same owner
forms but one offence, and after one
conviction for stealing a part no fur-

ther prosecution can be pursued for

the rest.

» Archbold's C. P. by Jervis, 82;

1 Leach, 448 ; R. v. Emden, 9 East,

437; 2 N. Y. Rev. Stat. 1856; State

V. Inness, 53 Me. 536 ; Com. u. Cun-
ningham, 13 Mass. 245 ; Com. v. Wade,
17 Pick. 395; Com. v. Trickey, 13 Al-

len, 659; Morey v. Com. 108 Mass.

433; Cora. v. Tenney, 97 Mass. 50;

People V. Barrett, 1 Johns. R. 66
;

Canter v. People, 38 How. N. Y. Pr.

91 ; State v. Reed, 12 Md. 263; Price

V. State, 19 Oh. 423; Gerard v. Peo-
ple, 3 Scam. 363 ; Durham v. People,

4 Scam. 172; Guedel v. People, 43 111.

226 ; State v. Ray, 1 Rice, 1 ; State
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V. Risher, 1 Richards. 219; State v.

Revels, 1 Busbee, 200; Holt v. State,

38 Ga. 187; Hite i?. State, 9 Yerger,

357; State v. Keogh, 13 La. An. 243.

See State u. Inness, 53 Me. 536; Buell

V. People, 18 Hun, 487.

^ State V. Benham, 7 Conn. 414;
People V. Van Keuren, 5 Parker C.

R. 66. See State v. Egglesht, 41

Iowa, 574, where the defendant was
held guilty of but one offence in pass-

ing four checks at the same time to

the same person. Otherwise as to

stealing and receiving, and as to forg-

ing and uttering. Foster v. State, 39

Ala. 229; Harrison t;. State, 36 Ala.

248. As to forging a certificate of

deposit on one bank, and obtaining

money from another bank, by forward-

ing the certificate in a forged letter,

see People v. Ward, 15 Wend. 231.
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dent prosecution;^ nor when a riot consists in breaking up a

religious meeting can the defendant be prosecuted for the two

offences successively.^ Nor can there be a prosecution for an as-

sault when the defendant has been already convicted of a breach

of the peace which constituted the assault.^ But where he is

convicted of an assault, this does not, for the reasons already

given, bar a subsequent prosecution for a riot of which the as-

sault was one of the overt acts, as he could not, under the in-

dictment for the assault, have been convicted of the riot.* Nor
does an acquittal for obstructing a steam-engine, by putting a

rail across the track, bar a prosecution for putting the rail

across the track with intent to obstruct, if the defendant could

not have been convicted of the latter offence on the indict-

ment for the former ;
^ nor does a prosecution for threatening

to kill bar an indictment for assault with intent to murder,

being part of the same transaction ;
^ nor does a conviction for

larceny, on an indictment for larceny, bar a prosecution for the

burglary to which the larceny was an incident,^ though it may
be that where the prosecution elects to prosecute to conviction

a particular phase of a crime (e. g. larceny in a case of robbery ,8

or arson in a case where killing was an incident to the arson),^

it may be regarded as entering a nolle prosequi as to the other

phases. But so far as the strict rule of law is concerned, the

proceedings on the first trial cannot bar a prosecution for an

offence on which there could be no conviction on the first trial.^"

1 R. V. Champneys, 2 Mood. & K. 8 State v. Lewis, 2 Hawks, 98. See

26; Cora. y. Kinney, 2 Va. Cas. 139; Roberts v. State, 14 Ga. 8; though

Smith V. Com. 7 Grat. 593; State v. . see, contra, § 466.

Stanly, 4 Jones L. (N. C.) 290 ; State « People v. Smith, 3 Weekly Di-

u. Fife, 1 Bailey, 1 ; State w. Standifer, gest, 162; State v. Cooper, 1 Green

5 Port. 523 ; though see Scott «. U. S. (N. J.), 361. See, however, R. v.

1 Morris, 142; Duncan v. Com. 6 Greenwood, 23 Up. Can. Q. B. 250;

Dana, 295. and see, as justly criticising, State v.

2 State V. Townsend, 2 Harring. Cooper, note to R. v. Tancook, 13

(Del.) 543. English R. 659 ; S. C, 13 Cox C. C. 21 7.

s Com. V. Hawkins, 11 Bush, 603. ^^ Supra, § 456. See, however,

See Com. v. Miller, 5 Dana, 320. State v. Lewis, State v. Cooper, ut

* Freeland v. People, 16 111. 380. supra; State v. Fayetteville, 2Murph.
6 Com. V. Bakeman, 105 Mass. 53. 371 ; Fiddler v. State, 7 Humph. 508;
" Lewis V. State, 1 Tex. Ap. 323. in which cases the courts departed
' See Wilson v. State, 24 Conn, from the strict rule of law, and took

57 ; State v. Warner, 14 Ind. 572. ground more properly belonging to
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An acquittal for larceny, for instance, does not bar an indict-

ment for obtaining the same goods by false pretences, or by con-

spiracy to cheat,! nor, at common law, for being an accessary
before or after the fact to the stealing.^ Whether an acquittal

for larceny bars a prosecution for burglary to which the larceny

was incident has been already noticed.^

§ 472. In liquor cases we hare the rules before ns abundantly

„„ . illustrated. Where, under an indictment for a nuisance,
liquor the defendant could not be convicted of keeping or sell-
cases. ..... ID

ing intoxicating liquors, a conviction or acquittal of the

former offence will not bar a prosecution for the latter.* Under
the same circumstances, an indictment for a specific sale under
one statute is not barred by a conviction under another statute

of being a common seller, or of keeping a tippling-house.^ But
where the conviction is of being a "common seller of liquor,"

and on the trial, to prove this, several sales are put in evidence,

and the defendant is sentenced on the aggregate case, he cannot

be subsequently convicted on an indictment charging a sale

within the period covered by the first trial. ^ But for distinct suc-

cessive sales there may be distinct indictments, if the evidence in

the subsequent cases is not part of the proof of the first.'' This is

the executive, namely, that when a * State v. Inness, 53 Me. 536; Com.
defendant has been adequately pun- v. McCauley, 105 Mass. 69; Com. v.

ished for one of a series of offences, Hardiraan, 9, Allen, 487; Com. v. Cut-
further prosecutions may be stopped, ler, 9 Allen, 586; State u. Williams,

1 K. V. Henderson, 1 C. & M. 328; 1 Vroom, 102; Martin v. State, 59

State V. Sias, 17 N. H. 558; Dominick Ala. 34. See Whart. Crim. Law, 8th

V. State, 40 Ala. 680. ed. § 1508.
^ State V. Larkin, 49 N. H. 36

;

^ State i'. Coombs, 32 Me. 527; State

Foster v. State, 39 Ala. 229. Supra, v. Maher, 35 Me. 225; State v. Innes,

§ 458. 53 Me. 536; Com. v. Cutler, 9 Allen,
8 Supra, §466. 486; Com. v. Hudson, 14 Gray, 11;

An acquittal of fornication with A. Com. u. Kennedy, 97 Mass. 224; State

has been held no bar to a prosecution v. Johnson, 3 R. I. 94; Heikes v. Com.
for refusal to support bastard child be- 26 Penn. St. 513; Roberts v. State,

gotten with A. Davis u. State, 58 Ga. 14 Ga. 8; Morman v. State, 24 Miss.

173. 54. See contra, under vai'ying stat-

An acquittal on a charge of killing utes. State v. Nutt, 28 Vt. 598; Miller

an unborn child, when attempting to v. State, 3 Ohio St. 475.

produce a miscarriage of the mother, " State v. Nutt, 28 Vt. 598; and
is no bar to an indictment for attempt- see Com. u. Welch, 97 Mass. 593;
ing the miscarriage. State v. Elder, Com. v. Connors, 116 Mass. 35; State
65 Ind. 282. v. Andrews, 27 Mo. 267.

330 ' State v. Brown, 49 Vt. 437; State
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eminently the case when the sales are to distinct persons.^ It is

otherwise, however, when the first indictment is for a continuous

offence of which the second indictment presents an ingredient.^

§ 473. When the performance of a continuous act severance

runs through successive jurisdictions, then it is broken by'piTce.'^

into separate offences cognizable in each jurisdiction.*

§ 474. The mere passage of time does not by itself break up
into parts an offence otherwise continuous. If the

transaction is set on foot by a single impulse, and oper- of identity

ated by an unintermittent force, it forms a continuous ^^ ''™^'

V. Cassety, 1 Rich. 90. See Com. v.

Mead, 10 Allen, 396.

1 Ibid ; State v. Ainswortli, 11 Vt.
91. See Com. v. Mead, 10 Allen, 396.

^ Com. V. Robinson, 126 Mass. 259.

In this ease. Lord, J., said : " In
Morey v. Com. 108 Mass. 433, Gray,
C. J., says ' a conviction or acquittal

upon one indictment is no bar to a
subsequent conviction and sentence
upon another, unless the evidence re-

quired to support a conviction upon
one of them would have been suffi-

cient to warrant a conviction upon
the other.' In Com. v. Armstrong, 7

Gray, 49, as well as in several other

cases, it is decided that an indictment
for being a common seller of intoxi-

cating liquors, from a day named to

the day of the finding of the indict-

ment, is supported by proof of three

sales made on any one day between
the days named in the indictment.

That case further decides that, al-

though where the offence consists of

but a single act, the day on which the

act is alleged to have been committed
is immaterial if it appears to have
been a day on which the ofTence

charged might have been committed
but when, on the other hand, the of-

fence charged is continuous in its

nature and requires a series of acts

for its commission, the time within

which the offence is alleged to have
been committed is material, and must

be proved as alleged. So when a per-

son is charged with an offence contin-

uous in its nature and requiring for

its commission a series of acts, and

such offence is alleged to have been

committed upon a single day, evi-

dence of any facts tending to estab-

lish the offence at any other time than

upon the day named is inadmissible.

Applying these principles to the case

at bar, the same evidence which would

have warranted a conviction upon the

first complaint would have warranted

a conviction upon the present com-

plaint, for upon the second complaint

the jury would have been required

to convict the defendant if it should

appear that he committed the acts

complained of at any time between

the first day of January and the first

day of June, 1878."

In Com. V. McShane, 110 Mass.

502, it was held that a conviction may
be had on an indictment upon the

Gen. Stats, c. 87, §§ 6, 7, for main-

taining a tenement for the illegal

keeping and sale of intoxicating liq-

uors, although the only evidence is

as to liquors for keeping which with

intent to sell the defendant has been

already indicted, and punished.

8 Whart. Confl. of L. § 931 ; Whart.
Crim. Law, 8th ed. §§ 27, 287. Su-

pra, § 442; infra, § 475, note ; Moore
V. 111. 14 How.U. S. 13; State v. Ran-
kin, 4 Cold. 145.
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act, no matter how long a time it may occupy. So has it been
held in reference to gas abstracted continuously for a long period

from the prosecutor's pipes,^ and to ore fraudulently quarried

for several years through innocent agents by means of one ori-

fice in the defendant's quarry, such orifice being made at one

specific time.2 And when inculpatory facts rapidly succeeding

each other are put in evidence in one case by the prosecution, it

cannot bring a second indictment for a part of these facts, re-

lying on evidence which was introduced at the first trial.^

§ 475. Where, however, there is each day new action on the

part of the inculpated parties, adding to the offence,

then for each day's increment there can be a new in-

dictment. Thus, an acquittal for a prior stage of the

same nuisance is no bar to an indictment for a nuisance

at the present time, though the offences on the record

are identically the same, each day's continuation of the nuisance

being a repetition of the offence.* And a conviction of selling

illegally at one time is no bar to a conviction for selling illegally

at another time.* But the periods of time in which the offence

is charged must not in any point coincide, or the second prosecu-

tion fails.^

But contin-
uous main-
tenance of
nuisances
can be suc-
cessively
indicted.

1 R. V. Firth, L. E. 1 C. C. 172; 11

Cox C. C. 234. See K. v. Jones, 4 C.

&P. 217.

2 R. V. Bleasdale, 2 C. & K. 765.

' Com. V. Robinson, 126 Mass. 259;

cited supra, § 472.

« People V. Townsend, 3 Hill (N. Y.),

479; R. V. Fairie, 8 E. & B. 466 ; 8

Cox C. G. 66 ; though see U. S. v.

M'Cormick, 4 Cranoh C. C. R. 104;

Whart. Grim. Law, 8th ed. § 1419;

and see State u. Ainsworth, 11 Vt. 91;

State u. Cassety, 1 Rich. 90.

5 State V. Derichs, 42 Iowa, 196.

Supra, §§ 462, 472.

« Com. u. Robinson, 126 Mass. 259;

cited supra, §§ 472-4.

The several theories on this topic

are thus given by Berner, Lehrbuch,
§140:-

Format concurrence, which exists

when a particular act has several
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criminal aspects. A particular sexual

transaction, for instance, may be both

rape or incest. A stealing may be

hoth larceny and an attempt.

Material concurrence, where several

successive acts form part of the same
apparently continuous transaction.

In cases of formal concurrence, the

rule, as has been seen, is, that there

should be a conviction only of the

crime to which the higher penalty is

attached, though the minor crime may
be taken into consideration in adjust-

ing punishment.

In cases of material concurrence

the following theories have been pro-

pounded :
—

1. Absorption or Merger. —By this

view the lesser offence is lost sight of

in the greater. Poena major ahsorbet

minorem. Only the most heinous of

the concurrent crimes is to be punished,

and the others are only to be consid-
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§ 476. Where, after a conviction of assault, the assaulted per-

son dies, the conviction of assault is no bar to a convic- Conviction

tion for murder.^ The reason is that as at the time of no bar to

the conviction of assault there could have been no con- "^g^^"^'

viction of the murder, the prosecution for the murder deatii is

. . . , aftei" oon-
is not barred by the conviction of the assault. viction.

4. Practice Under Plea.

§ 477. A former conviction for the same offence, even though

in the same court, should be specially pleaded.^ It pieamust

cannot be put in evidence under the general issue,^ or special,

avail in arrest of judgment,* or on habeas corpus J'

§ 478. When autrefois acquit and not guilty are pleaded to-

gether, the former must be tried first.® In strict prac- Autrefois

tice, the two pleas cannot be concurrently pleaded.^ musTbe

ered as affording grounds for the ad-

justment of the sentence. Against this

view it is argued that it violates the

public sense of justice that any crime,

proved in a court of justice, should go

unpunished, and that the commission

of a greater crime should not be a

free pass to the commission of a lesser

crime.

2. Cumulation. Each distinct of-

fence, though these follow each other

in rapid succession as part of the same

transaction, is to be punished sepa-

rately, and for this is invoked the

maxim, Q,uot delicta, tot poenae. To
this the objection is made that pub-

lic justice is sufficiently satisfied if

the criminal has applied to him in his

sentence such an increase of punish-

ment as the aggravation of the trans-

action requires, and that tliis is one of

the objects of giving to the judges dis-

cretion in the dispensing of punish-

ment.

3. Intermediate View. —By this view

the cumulation of the entire penalties

of the several concurrent crimes is re-

jected, while the theory of the merger

of the lesser in the greater is repu-

diated. The criminal is sentenced on

the heaviest of the imputed crimes

(^poena major'), while in the sentence

due consideration is taken of the lesser

crimes, provided they appear in evi-

dence as part of the aggravating cir-

cumstances of the case.

1 R. V. Salvi, 10 Cox C. C. 481, n.;

Com. V. Evans, 101 Mass. 25. See

R.U.Morris, L. R. 1 C. C. 90; Wright
V. State, 5 Ind. 527; Burns u. People,

1 Park. C. K. 182; Com. v. Roby, 12

Pick. 496. See supra, § 466.

2 State V. Buzzell, S. C. New H.
1879.

8 Com. V. Chesley, 107 Mass. 223;

State V. Washington, 28 La. An. 129;
,

though see Clem v. State, 42 Ind.

420.
« State V. Barnes, 32 Me. 530;

State V. Salge, 2 Nev. 321.

6 Pitner v. State, 44 Tex. 578.

« Supra, § 420; Com. i-. Merrill, 8

Allen, 545; Poster v. State, 39 Ala.

229 ; Solliday v. Com. 28 Penn. St. 13;

Clem V. State, 42 Ind. 421; Davis v.

State, 42 Tex. 494 ; and eases cited

supra, § 420. But see Faulk u. State,

52 Ala. 415.

' R. V. Roche, 1 Leach C. C. 135.
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pleaded Autrefois acquit comes first ; and if determined against

the defendant, he then pleads over.^

Verdict § 479. A verdict of guilty on the two is bad,^ and so,
must go to . ? T 1 1 2
the plea. when tried together, of a verdict upon one plea alone."

§ 480. The plea must consist of two matters j first, matter of

,, . , record, to wit, the former indictment and acquittal,
Identity o£

. . .

offender or conviction ; second, of matters of fact, to wit, the

to be es- identity of the person acquitted, and of the offence of
tablished.

.^jjjgj^ jjg .^^g acquitted.* To support the first mat-

ter, it is necessary to show that the defendant was legally ac-

quitted or convicted on an indictment free from error in a court

having jurisdiction.^

§ 481. The prosecution, however, may tender an issue as to

Identity the identity of the defendant, or the identity of the

pl-oved^by offence, as well as to the existence of the record.^ In
parol.

-jjjjig gase the burden of identity is on the defendant.^

1 Supra, § 421 ; infra, § 486.

2 Mountain v. State, 40 Ala. 344.

8 Solliday v. Com. 28 Penn. St. 13;

Nonemakeru. State, 34 Ala. 211. See,

as to waiver, Dominic v. State, 40

Ala. 680.

* 2 Hale P. C. 241; Hawk. b. 2, c.

35, s. 3 ; Burn, J., Indictment, xi. ; 1

M. &S. 188; 9 East, 438; 2 Leach,

712; 4 Co. Rep. 44; Com. v. Myers,

3 Wheel. C. C. 550 ; Smith v. State,

52 Ala. 407; Rocco v. State, 37 Miss.

357.

That such a plea is sufficient see

Austin ii. State, 2 Mo. 393 ; State v.

Cheek, 63 Mo. 364.

5 4 Black. Com. 335; 2 Hawk. c.

35, s. 1 ; Com. v. Sutherland, 109

Mass. 342. Supra, §§ 435 et seq. See,

for forms of replication and rejoinder,

"Whart.Pree.1155, 1156.

« Whart. Crim. Ev. § 593. As to

identity of defendant see R. v. Crofts,

9 C. & P. 219 ; as to identity of of-

fence, infra, § 483. See, for forms of

pleas, Whart. Free, as follows: —
(1150.) Plea of autrefois acquit.

(1151.) Autrefois acquit, another form.
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(1152.) Replication to same. (To be

made ore tenus.')

(1153.) Plea that defendant was duly

charged, examined, and tried for

the murder of the deceased before a

court legally constituted, and upon
this trial and examination was duly

and legally acquitted of the said

murder and felony with which he
stood charged, and was adjudged by
the court not guilty thereof.

(1154.) Autrefois convict, plea of,

where the original indictment, on
which the defendant was convicted,

was one for arson, and the second

indictment was for murder in burn-
ing a house whereby one J. H. was
killed, &c.

(1155.) Replication to said plea.

(1156.) Rejoinder to said replication.

(1157.) Plea of once in jeopardy.
'' Com. V. Daley, 4 Gray, 209;

Bain bridge v. State, 30 Oh. St. 264;

Cooper u. State, 47 Ind. 61 ; State v.

Small, 31 Mo. 197; State v. Moore,
66 Mo. 372 ; though see State v. Smith,

22 Vt. 74.
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To prove it, he has, first, to prove the record ; ^ and, secondly,

to prove, orally or otherwise, the averment of identity contained

in his plea.2 Hence, in cases of dispute, parol testimony is ad-

missible to prove (what the record cannot sufficiently show)
that the offences were or were not identical.^

§ 482. Unless the plea on its face shows that it is the same
offence of which the prisoner was before acquitted, the piea if not

plea may be demurred to, or advantage may be taken mav*be^de-

of it upon a replication of nul tiel record.^ murred to.

Where the only issue is the identity of the offences, a tech-

nical difference between the description of property in the first

indictment and the second will be disregarded, when no proof

is offered as part of the prosecution to show the offence was the

same."

§ 483. The burden of proving a prior conviction of the offence

charged against a defendant being upon him,^ it is not

shifted by primd facie evidence of the identity of an proof is on

offence of which he has been previously convicted with

that now charged upon him.'^

defendant.

1 Supra, § 437.

Where the second indictment is

preferred at the same term, the orig-

inal indictment and minutes of the

verdict are receivable in evidence in

support of the plea of autrefois acquit,

without a record being drawn up. R.
V. Parry, 7 C. & P. 836. But where
the previous acquittal was at a pre-

vious term in the same jurisdiction or

in a different iurisdiction, it can only
be proved by the entire record. R. v.

Bowman, 6 C. & P. 101, 337.
2 See 2 Russ. 721, n.; Faulk v.

State, 52 Ala. 415 ; State v. Thorn-
ton, 37 Mo. 360.

8 Whart. Grim. Ev. § 693. Supra,

§ 480 ; R. V. Bird, 2 Den. C. C. 94;

5 Cox C. C. 20 ; Flitters v. Allfrey,

L. R. 10 C. P. 29 ; Com. u. DlUane,
11 Gray, 67; Porter v. State, 17 Ind.

415; Duncan v. Com. 6 Dana, 295;
State V. Andrews, 27 Mo. 267; State

V. Small, 31 Mo. 197.

^ R. V. Bowman, 6 C. & P. 101,

337 ; Hite V. State, 9 Yerg. 357 ; Mc-
Quoid V. People, 3 Gilm. 76.

^ People V. McGowan, 17 Wend.
386. See Whart. Crim. Ev. § 593.

8 Hozier v. State, 6 Tex. Ap. 501.
' Supra, § 481 ; R. v. Parry, 7 C.

& P. 836; Com. v. Daley, 4 Gray
(Mass.), 209. See 2 Hale, 241; Rake
V. Pope, 7 Ala. 161 ; Page v. Com. 27

Grat. 954; State v. Small, 31 Mo. 197
;

State V. Thornton, 37 Mo. 360.

Where four persons were tried for

rape, upon an indictment containing

counts charging each as principal and
the others as aiders and abettors, they

were acquitted; and it being proposed
on the following day to try three of

them for another rape upon the same
person (the second indictment being
exactly the same as the first, with the

omission only of the fourth prisoner),

they pleaded autrefois acquit to the
second indictment, averring the iden-
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If there be a replication of fi-aud, the burden of such replica-

tion is on the prosecution.^

If there be no replication, the similiter will be assumed.^

§ 484.. Wherever the offences charged in the two indictments

are capable of being legally identified as the same of-

fence by averments, it is a question of fact for a jury

to determine whether the averments be supported and

the offences be the same. In such, cases the replication

ought to conclude to the country. But when the plea of autre-

fois acquit upon its face shows that the offences are legally dis-

tinct, and incapable of identification by averments, as they must

be in all material points, the replication of nul tiel record may
conclude with a verification. In the latter case, the court, with-

out the intervention of a jury, may decide the issue.^

§ 485. Where the former conviction was effected by fraud,

When rep-
lication is

nul tiei

record,
issue is for

court.

tity of the oflenees, and to this plea

there was a replication that the of-

fences were different. The prisoners'

counsel put in the commitment and the

former indictment, and also the min-

utes of the former acquittal written

on the indictment. On this evidence

the jury found that the offences were

the same; and it being referred for the

opinion of the judges whether there

was any evidence to justify and sup-

port the verdict, and if not, whether

such verdict was final, and operated

as a bar to any further proceedings by
the crown upon the second indictment,

the court held that the verdict of the

jury was final, and the prisoners were

discharged. R. v. Parry, 7 C. & P.

836. Supra, § 463.

1 State V. Buzzell, S. C. NewHamp.
1879. In this case, Allen, J., said:

" It being new affirmative matter, and
not a denial of any allegation o£ the

indictment, the burden of proof, on a

traverse of the plea, is on the defend-

ant ; Com. V. Daley, 4 Gray, 209, 210;

State V. Small, 31 Mo. 197; R. v.

Parry, 7 C. & P. 83G, 839; 1 Arch.

Cr. Pr. & PI. 113, n. ; and he has the
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opening and close. R. v. Sheen, 2

C. & P. 634, 638, 639. But if the

State replies fraud (State v. Little, 1

N. H. 237), or other new affirmative

matter, the burden of proof on the lat-

ter issue is on the State. In some
jurisdictions, when, after an acquittal

on part of an indictment, there is a

new trial of the rest, a special plea in

bar of the further maintenance of so

much of the charge as has been dis-

posed of is not required. State v.

Martin, 30 Wis. 216, 222, 223; S. C,
11 Am. Rep. 567."

2 Supra, § 411; Swepson v. State,

81 N. C. 571.

» Hite V. State, 9 Yerger, 357. It

is the duty of the court to declare the

legal effect of a record which is of-

fered to sustain the plea of autrefois

acquit or discontinuance, and the rec-

ord itself cannot be gainsaid by parol

evidence; therefore, the court may
charge the jury that the pleas are .not

sustained by the proof when that is

the fact. Martha v. State, 26 Ala. 72.

See State v. Haynes, 36 Vt. 667;

Foster v. State, 39 Ala. 229.
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the plea of autrefois convict, in such case, being replied to spe-

cially, the replication, which sets forth such fraudulent a replica-

prosecution and conviction being well drawn, is a suffi- fj-auaia

cient answer to the defendant's plea, and should be ad- f""^
°°

^ ' demurrer.
judged good on demurrer.^

§ 486. When the plea of autrefois acquit or convict is deter-

mined against the defendant, in this country, in most q^ -^^

cases, he is allowed to plead over, and to have his trial '"^".' ,* against de-
for the offence itself. ^ In England, however, though fendanthe

1 State V. Little, 1 N. H. 257;

State V. Brown, 16 Conn. 64; State

V. Reed, 26 Conn. 202 ; Com. v. Jack-
son, 2 Va. Gas. 501 ; State v. Clenny,

1 Head, 270. Supra, § 451.

Cases of Practice under Plea and Rep-
lication. —To an indictment for lar-

ceny in a dwelling-house, the defend-

ant pleaded a former conviction of

pilfering, on a complaint before a po-

lice court, averring that the articles

and the stealing mentioned in the in-

dictment were the same mentioned in

said complaint, and that the police

court had jurisdiction of the offence.

The replication averred that the steal-

ing charged in the said complaint was
a larceny in the dwelling-house, which
was a high and aggravated crime, and
that the police court had not jurisdje-

tion thereof. The rejoinder traversed

the several averments in the replica-

tion. It was held, on special demur-
rer, that the rejoinder was good, being

neither a departure, nor double, and
that though the plea was defective in

form, for not directly traversing the

charge of larceny in a dwelling-house,

yet that the defect was cured by the

pleading over. Com. v. Curtis, 11

Pick. 134. The proper plea would
have been former conviction of the

larceny, and not guilty of the residue

of the charge. Ibid.

A party being indicted for a mis-

demeanor pleaded a former acquittal,

but his counsel could not find the rec-

22

ord, nor could the solicitor general find

the former indictment. The court or-

dered the trial to proceed, and the

prisoner was found guilty. After-

wards the former indictment and rec-

ord of acquittal were found, the two
indictments being identical, with the

exception that in the former the of-

fence was charged on the 1st of June
instead of May, and the words " a
wagoner " were added to the descrip-

tion of a negro. It was held that there

could be no doubt of the identity of the

offence, and a new trial must be grant-

ed notwithstanding the laches of coun-
sel. Dacy V. State, 17 Geo. 439.

Judge Cooley, in his book on Con-
stitutional Limitations (p. 327), states

the law to be that " if by any overrul-

ing necessity the jury are discharged

without a verdict, which might happen
from the sickness or death of the judge

holding the court, or of a juror, or of
the inability of the Jury to agree upon
a verdict after a reasonable time for de-

liberation and effort ; " .... "the ac-

cused may again be put on trial."

In Massachusetts, by Gen. Stat. 1864,

c. 250, § 4, it is sufficient in autrefois

acquit or convict to set forth simply a

prior lawful acquittal or conviction.
" Com. V. Goddard, 13 Mass. 455;

Barge v. Com. 3 Penrose & Watts,
262; Foster v. Com. 8 Watts & S. 77;

Hirn v. State, 1 Oh. St. R. 16; Falk-

ner v. State, 3 Heisk. 33. See supra,

§§ 404-5, 421.
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is usually this is allowed in felonies, it is not in misdemeanors.^
allowea to .... .,.,...
plead over. Of the injustice of this distinction a pregnant illustra-

tion is found in a case which, in 1850, attracted great attention

in England.^ On the plea of autrefois acquit to an assault,

issue was taken by the crown, and after verdict, judgment en-

tered against the prisoner, who was thereupon sentenced to hard

labor for two years. In pronouncing sentence, Martin B., did

not hesitate to express his compunctions at sentencing a man for

an offence for which he was never tried. " I cannot but feel,"

he said, addressing the prisoners, " that you stand in the condi-

tion of persons whose case has not been heard. If you wish me
to postpone the sentence, I will do so. I feel it to be a great

hardship that the prisoners should be punished without a trial,

and with no opportunity given to them of answering or explain-

ing the charge laid against them."^ It was the hardship of a

judge thus sentencing a man of whose guilt he knew nothing,

that led Judge Grier and Judge Kane, in the U. S. Circuit Court

in Philadelphia, to decline sentencing a man who had been con-

victed capitally before Judge Randall, the district judge, who
since the conviction and the application for sentence had died.*

This difficulty, however, has not deterred the Supreme Court of

NewYork from holding that where, in an inferior tribunal, judg-

ment against the People had been entered on a demurrer, on re-

versing the judgment, they would not permit the defendant to

withdraw his demurrer, but would sentence him themselves."

Prosecn- § 487. Where the prosecution demurs to the plea of

rejoi™oti autrefois convict to an indictment for a capital felony,

its demur- ^q^ ^Jjq demurrer is overruled, the defendant is not en-
rer being

_

'

overruled, titled to be discharged, and the State may rejoin.®

§ 488. In cases where the defendant pleads over to the felony

Issue of at the same time with the issue in the plea of autrefois

jury."' acquit, the jury are charged again to inquire of the sec-

1 R. V. Gibson, 8 East, 107; R. v. » Supra, §§ 420-1.

Taylor, 3 B. & C. 502; S. C, 8 Dow. * U. S. v. Harding, 6 P. L. J. 14

& R. 422. See fully supra, § 421. and see People v. Shaw, 63 N. Y. 36

2 R. V. Bird, 15 Jur. 193; 2 Eng. State v. Abram, 4 Ala. 272. Infra,

L. & E. R. 448; 2 Den. C. C. 94; 5 § 898.

Cox C. C. 11. For a fuller report of « People v. Taylor, 3 Denio, 91.

this case see supra, § 464. Compare, See State v. Green, 16 Iowa, 239; and

as to pleading over, supra, §§ 404-7, see supra, § 408-11-12.

421. « State v. Nelson, 7 Ala. 610. Su-

338 pra, § 406.
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ond issue, and the trial proceeds as if no plea in bar had been

pleaded.^ But when both pleas are submitted to the jury at

the same time, there must be a Terdict on each, and it is error

to take a verdict on the plea of not guilty alone.^

§489. A novel assignment is not admissible in a Novel as-

criminal case, and the proper mode of replying to a ^^^Timh-
plea of a former conviction is to traverse the alleged ^ible.

identity.^
VII. ONCEIN JEOPABDY.*

§ 490. By the Constitution of the United States it is provided

" Nor shall any person be subject for the same offence Constitu-

te be twice put in jeopardy of life and limb;"^ and, iJ™ioL'™'

although this restriction does not affect cases arising '^'^^° ^'^°™

^^
^

o common
distinctively in the States,^ yet the same restriction, law^-

taken from the federal Constitution, exists in the constitutions

of most of the States. Whether this amounts to. anything more
than the common law doctrine involved in the plea of autrefois

acquit has been much doubted. What that doctrine is has been
already stated. It is founded, to adopt the summary of Mr.
Chitty, upon the principle that no man shall be placed in peril

of legal penalties more than once upon the same accusation.^

It has, therefore, been generally agreed, that after a verdict of

either acquittal or conviction on a valid indictment or appeal,

the party indicted cannot afterwards be indicted again upon a

charge of having committed the same supposed offence.^ In other

words, at common law, as the rule is applied in England, when
there has been a final verdict, either of acquittal or conviction,

.on an adequate indictment, the defendant cannot a second time

be placed in jeopardy for the particular offence ; and at the first

1 K. V. Vandercomb, 2 Leach, 708 ; ^ Const. U. S. Amend, art. 5.

E. V. Cogan, 1 Leach, 448; R. v. ' See Fox u. Ohio, 5 Howard, 410;
Sheen, 2 C. & P. 635. Supra, §§ U. S. v. Gibert, 2 Sumner, 19; Bar-
420-1. ker v. People, 3 Cow. 686; Com. v.

2 Soliday v. Com. 28 Penn. St. 14. Cook, 6 S. & R. 577.

See People v. Kinstrey, 51 Cal. 278. ' 4 Co. Rep. 40 ; 4 Bla. Com. 335 ;
•

Supra, §479. 2 Hawk. c. 36, s. 1. Infra, §§ 518,
8 Duncan v. Com. 6 Dana, 295. 712, 821.

* See, for plea of " Once in Jeop- 8 2 Hawk. e. 35, s. 1 ; 4 Bla. Com.
ardy," Wharton's Prec. 1157. See 335. For English rule see supra, §§
also this subject further examined 835 e< sfij.; infra, § 518.

infra, §§ 712, 821. 339
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glance the constitutional provision appears nothing more than a

solemn asseveration of the common law maxim.
" Thus -we see," says Mr. Justice Story, in commenting on the

rule, " that the maxim is imbedded in the very elements of the

common law ; and has been uniformly construed to present an

insurmountable bar to a second prosecution where there has once

been a verdict of acquittal or conviction regularly had upon a

sufficient indictment.^

§ 491. In this country the constitutional provision has, in some

instances, been construed to mean more than the com-

mon law maxim, and in several of the States it has

been held that where a jury in a capital case has been

discharged without consent before verdict, after having

been sworn and charged with the offence, the defendant, under

certain limitations, may bar a second prosecution by a special

plea setting forth the fact that his life has already been put in

jeopardy for the same offence.^ But between the pleas of autre-

fois acquit or convict, and once in jeopardy, there is this impor-

1 Ned V. State, 7 Porter, 188; U. not be tried again for the same of-

But in

some
courts
held more
extensive.

S. V. Gibert, 2 Sumner, 41.

In the leading case of Richard and
William Vaux, reported in 4 Coke,

44, it was held, " that the reason of

autrefois acquit was because the max-
im of the common law is, that the

life of a man shall not be twice put

in jeopardy for one and the same of-

fence ; and that is the reason and
cause why autrefois acquitted or con-

victed of the same offence is a good
plea; yet it is intended of a lawful

acquittal or conviction, for if the con-

viction or acquittal is not lawful, his

life was never in jeopardy; and be-

cause the indictment in this case was
insufficient, for this reason, he was
not legitime modo acquietatus," &c.

And in England it is settled that the

maxim, that a man cannot be put in

peril twice for the same ofEence,

means that a man cannot be tried

again for an offence upon which a
verdict of acquittal or conviction has
been given, and not that a man can-

340

fence where the first trial has proved

abortive, and no verdict was given.

Hence, as a judge has, by the Eng-
lish law, a discretionary power, in

cases of necessity, to discharge the

jury, even without the prisoner's con-

sent, this discharge is no bar to a sec-

ond trial. And such necessity exists

when the jury have shown themselves

unable to agree. The exercise of this

discretion cannot be renewed on error

affirmed on appeal. R. v. Winsor, 6

B. & S. 143 ; 1 L. R. Q. B. 289; 1 L.

R. Q. B. 390; S. C, in Ex. Ch. 7 B.

& S. 490. See also R. v. Ward, 10

Cox C. C. 573 ; R. V. Charlesworth,

1 B. & S. 460; S. C, 9 Cox C. C. 44.

2 U. S. V. Gibert, 2 Sumn. 42. See,

for a learned article on this head, 4

West. L.J. 97.

* Williams' case, 2 Grat. 567; Com.
V. Cook, 6 S. & R. 577; Com. v. Clue,

S Rawle, 498; State v. Garrigues, 1

Hayw. 241 ; Spier's case, 1 Dev. 491

Nedw. State, 7 Port. 187.



CHAP, vill.] ONCE IN JEOPARDY. [§ 493.

tant distinction, that the former presupposes a verdict, the latter,

the discharge of the jury without verdict, and is in the nature of

a plea puis darrein continuance. The cases in this respect may
be placed in two general classes : First. Where any separation of

the jury, except in case of such overruling necessity as may be
considered the act of God, is held a bar to all subsequent pro-

ceedings. Secondly. Where it is held that the discharge of the

jury is a matter of sound discretion for the court, and that when,

in the exercise of a sound discretion, it takes place, it presents no
impediment to a second trial.^

§ 492. In Pennsylvania the rule is now held to be applica-

ble only to such cases as are capital in that State.^ Extended

In other States it has been extended to all infamous
f°^oj,g"'

crimes.^ And there are authorities, in States holding crimes,

the first view, which apply it to all cases except misdemeanors.*

§ 493. In 1822 the question was brought before the Supreme
Court of Pennsylvania (a State whose Constitution in Penn-

. . . . • 1 1 1 • 1 sj'lvania
contains a provision precisely the same as that in the any sepa-

Constitution of the United States), in a case where the capital

defendant pleaded specially, that the jury had been ce^pt^-om

discharged on a former trial because they were unable actual ne-
o J cessity,

to agree. The court held, that the discharge of the barsfur-° ° ther pro-
]ury because they could not agree was unlawful, and oeedings.

was not a case of necessity within the meaning of the rule on

the subject. Chief Justice Tilghman said, where a party "is

tried and acquitted on a bad indictment he may be tried again,

because his life was not in jeopardy. The court could not have

given judgment against him, if he had been convicted. But
where the indictment is good, and the jury are charged with the

^ For a discussion of the general posed a fine and imprisonment, where
question how far a jury may be al- the statute only conferred power to

lowed to separate see infra, §§ 722, punish by fine or imprisonment, and
729, 784, 814, 821, 831, 836, 956, &c. the fine has been paid, it cannot, even

'^ Infra, §§ 493 et seq. during the same term, modify the
8 State V. Connor, 5 Coldw. 315

;
judgment by imp6sing imprisonment

Williams v. Com. Ky. 1879. instead of the former sentence. And
* Infra, § 519. Miller, J., in the opinion of the court,

In Lange, ex parte, 18 Wall. 163, argues that the provision is applicable

it was held that under the constitu- to misdemeanors where corporal pun-
tional provision, when a court has im- ishment is inflicted.

341



§ 493.J PLEADING AND PEAOTICK. [CHAP. VIII.

prisoner, his life is undoubtedly in jeopardy during their delib-

eration. I grant that in case of necessity they (the jury) may
be discharged ; but if there be anything short of absolute neces-

sity, how can the court, without violating the Constitution, take

from the prisoner his right to have the jury kept together until

they have agreed, so that he may not be put in jeopardy a sec-

ond time ? " 1 It was accordingly held that in that case, the jury

having been discharged without giving any verdict, without ab-

solute necessity, the prisoner was not liable to be tried again.

In 1831, in a case where the defendant interposed a similar plea,

the doctrine was pushed by the same court still further. It was

argued by Gibson, C. J., with his usual vigor, that "no discre-

tionary power whatever exists with the court in such a case to

discharge." ^

In a late^ case (April, 1851), however, where the jury were

allowed to separate by consent, after being sworn, but before the

case was opened, the court, while reversing the judgment, re-

manded the prisoner for another trial.* " The law is undoubtedly

settled," said Gibson, C J., " that a prisoner's consent to the

discharge of a previous jury is an answer to a plea of a former

acquittal."

It has since been held that the plea of " once in jeopardy for

^ Duncan, J., in this case, in coin- their common use, nor in their grara-

menting on the position taken in Peo- matical or legal sense. ' Twice put in

pie V. Goodwin, hereafter to be cited, jeopardy,' and ' twice put on trial,'

said: " I feel a strong conviction that convey to the plainest understanding

the construction here [there] given to different ideas. There is a wide dif-

this provision of the Constitution of ference between a verdict given and a

the United States, engrafted into the jeopardy of a verdict. Hazard, peril,

constitutions of Delaware, Kentucky, danger of a verdict, cannot mean a

and Tennessee, and made an article verdict given. Whenever the jury are

in the Bill of Eights of this State, is charged with a prisoner, where the

not the true one; and that the pro- offence is punishable by death, and
vision, that no person can be put the indictment is not defective, he is

twice in jeopardy of life and limb, in jeopardy of life.''

means something more than that he . * Com. v. Cook, 6 Serg. & Rawle,

shall not be twice tried for the same 577; but see Com. v. McFadden, 23

offence. It is borrowed from the com- Penn. St. 12. Infra, §§ 517, 722, 814,

mon law, and a solemn construction 824.

it had received in the courts of com- ^ Com. v. Clue, 3 Rawle, 498.

mon Jaw ought to be given it. This * Peiffer u. Com. 15 Penn. St. 468.

is not the signification of the words in
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the same offence " will not avail where the jury were discharged

on account of disagreement, in a case of burglary.^

§ 494. In Virginia, mere inability to agree is not such a ne-

cessity as will justify the court in discharging a jury. The same

and in such case the defendant cannot be again put in
J'^'?^

j^'

jeopardy ;
^ though where, after nine days' confinement, "^'^gmia.

one of the jurors suffered materially in health, it was held the

jury were properly discharged, and the second trial was regular.'

§ 495. The same question came before the Supreme Court of

North Carolina in a very early case,* and again at a j^^^ ;^

much later period,^ where it was alleged that the jury North

in a capital case had been discharged without legal ne-

cessity, having given no verdict. The court held that the pris-

oner could not be again tried. On the last occasion the cases in

the Supreme Courts of Massachusetts, New York, and Pennsyl-

vania were cited ; and the court adopted that of the Supreme
Court of Pennsylvania, and affirmed the exposition of the clause

given by that court, that no man shall be twice put in jeopardy,

&c., for the same offence, holding, therefore, where a jury were

charged with the trial of a prisoner for murder, and before they

returned their verdict the term of the court expired, and the

jury separated, that the prisoner could not be tried again.^ In

a still later case in the same State, it was held that a jury,

charged in a capital case, cannot be discharged before returning

the verdict, at the discretion of the court ; they cannot be dis

charged without the prisoner's consent, but for evident, urgent,

overruling necessity, arising from some matter occurring during

the trial which was beyond human foresight and control ; and,

generally speaking, such necessity must be set forth in the rec-

ord.'i' Honest inability to agree, for six days, however, is ground

^ McCreary v. Com. 29 Penn. St. general rule, however, is the contrary,

323. Infra, § 513.

2 Williams v. Com. 2 Grat. 568. ' State v. Ephraim, 2 Dev. & Bat.

8 Com. V. Fells, 9 Leigh, 613. As 162. See, to same, effect. State v.

to West Virginia, contra by statute, Prince, 63 N. C. 528; State v. Alman,

Crookham v. State, 5 W. Va. 510. 64 N. C. 364; State v. Jefferson, 66

* State V. Garrigues, 1 Hayw. 241. N. C. 309; State v. Wiseman, 68 N.
6 Spier's case, 1 Dever. 491. C. 203; State v. McGimpsey, 80 N.
« Spier's case, 1 Dever. 491 ; State C. 397.

V. McGimpsey, 80 N. C. 377. The
343



§ 497.] PLEADING AND PEACTICE. [CHAP. VIII.

for discharge.^ And when one of the jurymen procured himself

to be fraudulently empanelled on a jury, in a capital case, in

order to secure an acquittal, the jury should be discharged; nor

is the defendant put in jeopardy by such act.^ On the other

hand, a new trial granted, in a capital case, at request of the

prisoner during the first trial, upon a juror being withdrawn,

does not vitiate the procedure.^

§ 496. In Tennessee, on the first examination of the subject,

And in it appears to have been held, Peck, J., dissenting, that
Tennessee,

jj. ^^^ discretionary in the court, even in capital cases,

to discharge the jury ; * but that opinion was subsequently re-

viewed in a case of great deliberation. In the latter case,^ the

jury were empanelled oij Thursday evening at two o'clock; they

came in once or twice during the same evening, and declared

that they could not agree ; they were, however, kept together

all night by the court, and at nine o'clock the next morning,

upon their declaring they could not agree, the court discharged

them. The term was not concluded until the next day (Satur-

day). It was held, that this was not such a case of necessity

as authorized the court to discharge them. It was out of the

power of the court, it was said, to discharge them without con-

sent, except in case of sicJcness, insanity, or exhaustion, among
themselves.

§ 497. In Alabama, after a careful review of the subject, the

And in following points were made : 1. That courts have not
Alabama. -^^ capital cases a discretionary authority to discharge

a jury after evidence given. 2. That a jury is, ipso facto, dis-

charged by the determination of the authority of the court to

which it is attached. 3. That a court does possess the power to

discharge, in any case of pressing necessity, and should exer-

cise it whenever such a case is made to appear. 4. That sud-

den illnesses of a prisoner or juror, so that the trial cannot pro-

ceed, are ascertained cases of necessity, and that many others

exist, which can only be defined when particular cases arise.

1 State V. Honeycutt, 74 N. C. 391. * State v. Waterhouse, 1 Mart. &
2 State V. Bell, 81 N. C. 591. In- Y. 278.

fra, § 844. 6 Mahala v. State, 10 Yerg. 532.

8 State V. Davis, 80 N. C. 384. See State v. Rankin, 4 Cold. (Tenn.)

145, cited supra, § 439,
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5. That a court does not possess the power, in a capital case, to

discharge a jury because it cannot or will not agree.^ 6. That

therefore the unwarrantable discharge of a jury, after the evi-

dence is closed, in a capital case, is equivalent to an acquittal.^

In the same State where, after a trial is commenced, the judge

withdraws and the trial is completed by another judge, and the

judgment is reversed for that cause, the prisoner cannot be said

to have been in jeopardy, and he may be tried again ; and this

although the judgment of reversal does not award a venire de

novo.^

§ 498. In California it is held that a discharge, without the

prisoner's consent, unless from a legal necessity, or And in

from cause beyond the control of the court, such as
'^^'''<'™'*-

death, sickness, or insanity of some one of the jury, of the pris-

oner, or of the court, protects the defendant from a re-trial.*

But absolute inability to agree is such a necessity.^ A discharge

on the ground that the defendant, on a trial for manslaughter,

was guilty of murder, is a bar.^

§ 499. On the other hand, we have a series of courts holding

that the separation of the jury, when it takes place in the exer-

cise of a sound discretion, is no bar to a second trial. This is

substantially the view of the Supreme Court of the United States,

of Washington, J., Story, J., and McLean, J., sitting in their

several circuits ; and of the courts of Massachusetts, New York,

Iowa, Maryland, Ohio, Indiana, Nebraska, Nevada, Georgia, Mis-

souri, Illinois, Kentucky, Texas, and Mississippi.

§ 500. " It is contended," said Washington, J., in a case

where the jury, on a homicide trial, had been dis- in the fed-

charged in consequence of the alleged insanity of one a discre-

of them, "that although the court may discharge in aj^^^ge
cases of misdemeanor, they had no such authority in is no bar.

capital cases ; and the fifth amendment to the Constitution of

the United States is relied upon as justifying the distinction.

Wethink otherwise ; because we are clearly of opinion that the

jeopardy spoken of in this article can be interpreted to mean
1 Ned V. State, 7 Porter, 188. a case in which he heard only part of

2 Ibid. 187. See infra, §§ 722, 821. the evidence.

8 State V. Abram, 4 Ala. 272. See ^ People v. Webb, 38 Cal. 467.

infra, §§ 896-8, as to judge sitting in ^ People v. Cage, 48 Cal. 324.

« People V. Hunekeler, 48 Cal. 331.
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nothing short of the acquittal or conviction of the prisoner, and

the judgment of the court thereupon. This was the meaning

affixed to the expression by the common law, notwithstanding

some loose expressions to be found in some elementary treatises

on the opinions of some judges, which would seem to intimate a

different opinion. Upon this subject we concur in the opinion

expressed by the Supreme Court of New York in Goodwin's

case, although the opinion of the Supreme Court of this State in

Cook's case is otherwise. We are, in short, of opinion that the

moment it is admitted, that in cases of necessity the court is

authorized to discharge the jury, the whole argument for apply-

ing this article of the Constitution to a discharge of the jury

before conviction and judgment is abandoned, because the ex-

ception of necessity is not to be found in any part of the Con-

stitution ; and I should consider this court as stepping beyond

its duty in interpolating it into that instrument, if the article of

the Constitution is applicable to a case of this kind. We admit

the exception, but we do it because that article does not apply

to a jeopardy short of conviction. If we are correct in this view

of the subject, then there can be no difference between misde-

meanors and capital cases, in respect to the discretion possessed

by the court to discharge the jury in cases of necessity ; and,

indeed, the reasoning before urged in relation to a plea of this

kind, if sound, is equally applicable to capital cases as to misde-

meanors. By reprobating this plea, we do not deny to a pris-

oner the opportunity to avail himself of the improper discharge

of the jury as equivalent to an acquittal, since he may have all

the benefit of the error, if committed, by a motion for the dis-

charge, or upon a motion in arrest of judgment."^

In the Supreme Court of the United States, the subject was

brought up in 1824, upon a certificate of division in the opin-

ions of the judges of the Circuit Court for the Southern District

of New York. The jury were discharged in the court below on

account of mere disagreement. " The question arises," was the

language of the court, " whether the discharge of the jury by
the court from giving any verdict upon the indictment with

1 U. S. t!. Haskell, 4 Wash. C. C. U. S. v. Shoemaker, 2 McLean, 114;

409. See also U. S. tf. Gibert, 2 Sum- U. S. w. Watson, 3 Ben. 1, cited supra,

ner, 19; U.S. w. Coolidge, 2 Gall. 364; § 436. Compare infra, §§ 722, 814,
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which they were charged, without the consent of the prisoner, is

a bar to any future trial for the same offence. If it be, then he

is entitled to be discharged from custody ; if not, then he ought

to be held in imprisonment until such trial can be had. Weare

of opinion, that the facts constitute no legal bar to a future

trial. The prisoner has not been convicted or acquitted, and
may again be put upon his defence. "We think, that in all cases

of this nature, the law has invested courts of justice with the

authority to discharge a jury from giving any verdict, whenever,

in their opinion, taking all the circumstances into consideration,

there is a manifest necessity for the act, or the ends of public

justice would otherwise be defeated. They are to exercise a

sound discretion on the subject ; and it is impossible to define all

the circumstances which would render it proper to interfere. To
be sure, the power ought to be used witli the greatest caution,

under urgent circumstances, and for very plain and obvious

causes ; and, in capital cases especially, courts should be ex-

tremely careful how they interfere with any of the chances of

life, in favor of the prisoner. But after all they have the right

to order the discharge ; arid the security which the public have

for the faithful, sound, and conscientious exercise of this discre-

tion rests in' this, as in other cases, upon the responsibility of

the judges, under their oaths of office. Weare aware that there

is some diversity of opinion and practice on this subject in the

American courts ; but after weighing the question with due de-

liberation, we are of opinion that such a discharge constitutes no

bar to further proceedings, and gives no right of exemption to

the prisoner from being again put on trial." ^

It has been held in the United States Circuit Court for New
York, that a man is not put in jeopardy by the empanelling and
swearing of a jury by inadvertence, when it was dismissed before

he is arraigned.^

§ 501. In Massachusetts, the practice, from an early period,

was to discharge juries at the discretion of the court,

in cases both capital and otherwise.^ But in 1823 a Massachu-

case came up where a jury, in a capital trial, having ^''"^"

1 U. S. U.Perez, 9 Wheaton, 579. » Com. t. Bowden, 9 Mass. 494. See
2 U. S. V. 'Riley, 5 Blatch. C. C. Com. v. Sholes, 13 Allen, 554; and

204. infra, §§ 722, 814, 821.
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been out eighteen hours, were discharged on account of inability

to agree. The defendant was tried again, and convicted of

manslaughter, and the point was argued on arrest of judgment.

Parker, C. J., in delivering the opinion of the court, after main-

taining that there was no jeopardy till verdict, said : " By ne-

cessity cannot be intended that which is physical only ; the cases

cited are not of that sort, for there is no application of force

upon the court or the jury which produced the result. It is a

moral necessity, arising from the impossibility of proceeding with

the cause without producing evils which ought not to be sus-

tained." 1 And the practice in this State is to regard the consti-

tutional provision as a mere expression of the common law rule.

§ 502. In New York, the point arose and was elaborately ar-

SoinNew gued on an indictment for manslaughter, where the
""^

jiiry, after the whole cause was heard, being unable to

agree, were discharged by the court without the consent of the

prisoner. The question was whether, under these circumstances,

the defendant could be again put on his trial. On the part of the

defendant, it was contended that he could not, among other rea-

sons, because the Constitution of the United States had declared,

" nor shall any person be subject for the same offence to be
twice put in jeopardy of life or limb ;

" and that putting the

party upon trial was putting him in jeopardy of life and limb.

The argument on the other side was, that this clause did not

apply to state courts ; and, if it did, it was inapplicable to the

cause, for if the cause was sent to another jury, the defendant

would not be twice in jeopardy, nor twice tried, for there never

had been a trial in which the merits had been decided on. The
court inclined to the opinion that the clause was operative upon
the state courts ; and, at all events, that it was a sound and fun-

damental principle of the common law ; that the true meaning
of the clause was that no man shall be twice tried for the same
offence ; that the true test by which to decide the point whether
tried or not, is by the plea of autrefois acquit or autrefois con-

vict ; and, finally, that a " defendant is not once put in jeopardy

until the verdict is rendered for or against him, and if for or

against him, he can never be drawn in question again for the

same offence." And the court accordingly held, that the dis-

1 Com. V. Purchase, 2 Pick. 521. Infra, §§ 722, 821'.
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CHAP, VIII.] ONCE IN JEOPARDY. [§ 505.

charge of the jury before giving a verdict was no bar to an-

other trial of the defendant.^

In 1862, however, in the Court of Errors, it was held, that

when the defendant had been once put in jeopardy and con-

victed, and the judgment reversed for an error in the sentence,

the other proceedings being regular, he could not afterwards be
tried.^ And in 1863, in the same court, the same rule was ap-

plied to a case of murder, and in aid of the rule the constitu-

tional provision was expressly invoked.^ But as a general rule,

under the statute, a discharge of the jury without rendering a

verdict is no bar to a second trial.*

§ 503. In Maryland, in 1862, the view of the Su-

preme Court of the United States was expressly Maryland.

adopted.^

§ 504. In Mississippi, after a cursory review of the authori-

ties, the same result was reached.^ In 1860 it was so in Mis-

held, that though a discharge, because the jury were ^'^^'PP'-

" unable to agree on a verdict," worked an acquittal, yet it is

otherwise when the term of the court is about to expire, and
there is no possibility of agreement.'^ An illegal or improper
discharge is in any view a bar.^

§ 505. In Illinois, the same view was taken, and in So in iiij-

this State the rule laid down by the federal courts must Indiana,
'

be considered as obtaining.^

^ People y. Goodwin, 18 Johns. R. and set aside, there was a necessity

187. See also People u. Olcott, 2 John, for the exercise of the power of the

Gas. 301. court in its discretion, and in further-

^ Shepherd v. People, 25 N. Y. 407. ance of justice, to discharge the jury.

Supra, § 435. And that such power having been ex-
* People V. Hartung, 26 N. Y. 167; ercised by a competent court, the dis-

S. G., 28 N. Y. 400; 23 How. Pr. charge constituted no bar to a new
314. trial of the prisoner. People v. Eea-

* Ganter v. People, 38 How. Pr. 91 gle, 60 Barb. 527. See also S. P.,

(1867). McKenzie v. State, 26 Ark. 334.

Where the jury, after the cause was * Hoffman v. State, 20 Md. 425.

committed to them, and before they ' Moore v. State, 1 Walker, 134;

had rendered or agreed upon a ver- Price v. State, 36 Miss. 533.

diet, had separated without having ' Josephines. State, 39 Miss. 613;
been legally discharged; it was held Woods v. State, 43 Miss. 364.

in 1871, that, as any verdict in the ' Finch v. State, 53 Miss. 363; Teat
case, to be afterwards rendered by u. State, 63 Miss. 439.

that jury, would have been invalid ° State v. Stone, 2 Scam. 326.
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§ 506.] PLEADING AND PRACTICE. [CHAP. VIII.

Iowa, Ne- In Ohio, in 1863, it was determined that when the

Nevada, ]^^'7 ^ad been long enough together " to leave very lit-

and Texas,
^^g doubt that their opinions must have been inflexibly-

formed," and were unable to agree, the court, at its discretion,

could discharge.^ And now, by the Code of Criminal Procedure,

this is established by statute. But the record should set forth

the necessity of the discharge.^

The same test is now adopted in Indiana, though after some

vacillation in the earlier cases.^ But there should be no dis-

charge as long as the court thinks agreement possible ; and a

discharge without good cause shown on record operates as an

acquittal.*

In lowa,^ Nebraska,® Nevada,'' and Texas,^ the same views

prevail.

§ 506. In Kentucky it was originally ruled that it is not pos-

So in Ken- ^ible to Support the defence of a former acquittal, by
i'^'^^y,, anything short of a final judgment or verdict, on a

and Mis- second indictment for the same offence.^ But recently

this view has been recalled, and it is now held that an

arbitrary discharge may be a bar.i"

1 Dobbins v. State, 14 Ohio St. R. In Williams v. Com. , November,
493. 1879, the couFt was called on to act

2 Hines v. State, 24 Ohio St. 134; on § 243 of the Criminal Code, which
and see infra, § 815. provides that "the attorney of the

^ State V. Nelson, 26 Ind. 366; Commonwealth, with permission of

Shaffer v. State, 27 Ind, 131. But the court, may, at any time before the

allowing the jury to go unattended case is finally submitted to the jury,

to a public square, operates as a dis- dismiss the indictment as to all or

charge. State u. Leunig, 42 Ind. 541. a part of the defendants, and such
Infra, §§ 727, 814. dismissal shall not bar a future prose-

* State V. Walker, 26 Ind. 346; cution for the same offence." This
Shaffer v. State, 27 Ind. 131. was held to be unconstitutional so

' State V. Redman, 17 Iowa, 329; far as it attempts to authorize, after

State V. Vaughan, 29 Iowa, 286. jeopardy attaches, dismissal of an in-

' Card V. People, 3 Neb. 357. dictment for felony so that it may
' Maxwell, ex parte, 11 Nev. 428. not operate as a bar to a future prose-

The record, however, must show the cution for the same offence. It was,
necessity. however, conceded that even after

8 Moseley v. State, 33 Tex. 671. jeopardy has attached, and in cases
" Com. V. Olds, 5 Little, 140; S. P., of necessity, an indictment may be

O'Brian v. Com. 6 Bush, 563. See dismissed or a prosecution disoontin-

Wilson V. Com. 3 Bush, 105. ued without operating as a bar to a
w O'Brian v. Com. 9 Bush, 333. future prosecution for the same of-
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