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PREFACE

TO THE SECOND EDITION.

THE first edition of this work appeared about five
years ago. The edition was large; consequently the
work is now in many hands. I regret, therefore, the
necessity of rearranging it, and changing the numbers
of the sections. But this cannot be avoided, since it is
an inseparable part of a plan by which I hope to ren-
der my books on the Criminal Law more complete, and
consequently more useful to the profession. Immedi-
ately following this Preface a ¢ Table of Parallel Sec-
tions ” will appear, by means of which the reader can
find in this edition any section referred to in the.old,
unless it should be a section not retained in the present
reprint.

When I was preparing to write the original work, I
examinéd all the cases, English, Irish, and American,
and took notes of them, with extracts of opinions by the
judges; not commencing to write until in this way I had
gone through with all the reports. I found the number
of cases, especially the American, to be immense, and
my collected material to be of very great bulk. To go
over the entire ground indicated by my collected cases,
and especially to cite them all, was impossible, unless I
had swelled the work beyond all bounds. I therefore
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went carefully over this material as I wrote, bringing
constantly before me every thing relating to the subject
in hand, and rejected such as I thought could be best
spared. And when I had finished the work, I found
that my pile of collected material had been scarcely
diminished in bulk. In preparing this second edition,
I have not only examined and cited the new cases as
far as it seemed desirable, but have also gone a second
time over the entire mass of rejected material, again -
selecting from it .what seemed best. In doing this, I
have added some new topics, as well as further cases
to support what was before laid down.

- To make room for the added matter, the page has
been made a little larger and more compact, many
pages have been omitted to find a place in other connec-
tions, and the number of pages has been increased.

It has been a subject of study, ever sirice I undertook
the writing of law books, how I could make their con-
tents readily accessible to judges and practitioners turn-
ing to them in the haste of business. I always wrote in
sections, numbered consecutively from the beginning to
the end of a volume. In doing this, I but followed the
example of Story, and some other eminent law writers.
But as the section number appeared only at the begin-
ning of the several sections, the eye, when one was look-
ing for a particular section, was kept dancing up and
down the sides of the page, in a way to make the search
less rapid than it should be. Therefore when my first
work, that on the Law of Marriage and Divorce, ap-
peared, I inserted the section number at the top of the
page, in the place where the number of the page usu-
ally stands, and merely preserved the page number for
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the use of the binder at the bottom among the signature

figures or letters. Mr. Drake, now Chief Justice of the-
Court of Claims, followed me in his excellent work on
the Law of Attachments. Other authors followed; and
the plan may now be reckoned among the established
improvements.

Since then, I have endeavored to cut up my matter
as much as possible into short heads, with snitable titles.
But I have now taken another step, in prefixing to the
several sections catchwords and septences indicating
their contents, — printed in a type to distinguish them
from the rest. This was first done in the- first volume,
recently published, of my work on the Law of Married
Women. I am quite satisfied that this innovation will
be also accepted as an improvement, and a much greater
one than the other. I think I am justified in adding
what a distinguished judicial person in a neighboring
State said to me on the subject: ““I have read its dis-
cussions of several subjects, which have heretofore
interested me, finding more than usual facility and sat-
isfaction in the perusal in consequence of your plan of
dividing a chapter into short sections, with a sub-head-
ing to each, and an orderly development of the several
topics involved in the general subject. This improve-
ment in text-book writing you have carried further than
any author I have yet met with, and it will be fully
appreciated by judges and practitioners who under pres-
sure are seeking the elucidation of some single point.”

From the same motive, also, I have considerably en-
larged the Index.

In the third edition of my work on the Criminal
Law, to which this is supplemental, the matter was re-
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arranged, and the sections were renumbered. In the

~ «fourth edition, this new arrangement and numbering of
the sections were continued. The references from this
work to that are all to the third or fourth edition.
Should it become necessary to change the numbers of
the sections in that work in a future edition, the reader
will find the same facility for making these references
available, which he has here for making available refer-
ences to the first edition.

It is the purpose of the author, in future editions
of his works connected with the criminal law, to make
such improvements and additions as shall render them
complete guides, as far as elementary books can be,
both to students and to practitioners, in this department
of our law.

As observed in the Preface to the first edition, these
two volumes on Criminal Procedure are not so closely

. connected with the work on the Criminal Law as to
render their separate use inconvenient. Yet in divid-
ing the larger subject into Law and Procedure, for the
two works, I took care that there should be as little
repetition as possible in the one, of what was treated
of in the other. And as such a division is necessarily
artificial to a considerable extent, the result is that
readers may sometimes be in doubt into which work
to look for a particular thing. For this reason, I have
in a few instances referred to the work on the Criminal
Law, in the Alphabetical Index to these volumes.

It is singular that, while books on the civil depart-
ments of our law have almost always distinguished
between law and procedure, these are the first works
which, whether published in England or the United

L4
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States, have done so to any considerable extent in the
criminal department. The titles of some of the pre-.
ceding works indicate the distinction, but their contents
do not. It is believed that this division will be found,
in practice, very convenient. No reason appears why
it is not required as much in the criminal department
as in the civil. And in the present instance it has
enabled me, within reasonable space, to extend the dis-
cussion more completely over the field, and embrace a
more nearly perfect list of topics, than has been at-
tempted by any preceding author. ‘

In conclusion, while this edition preserves most of
what is valuable in the former one, it is improved by
adding new topics, — by the citation of the later cases,
— by new illustrations of former topics, —by a rear-
rangement of its contents after a better method, — by
a very considerable enlargement of the index of sub-
jects,—and by the new device of headings, in a pecu-
liar type, to the several sections. I have spent great
labor upon it, and beg for it the candid examination
of the profession.

J. P. B.
Caxmripcs, Jan. 1872
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BOOK 1.

. PRELIMINARY VIEWS.

CHAPTER 1.
JUDICIAL PROCEDURE IN GENERAL. -

§ 1. Procedure.—In the nature of things, there is a differ-
ence between a right and the means by which it is enforced,
— an obligation, and the legal steps by which the delinquent is
made to atone for its violation,— the law defining a crime,
and the course of the court in punishing it. Out of this dis-
tinction grows the law of Judicial Procedure. It'is that divi-
sion of legal things under which are regulated the steps by
which a legal right is vindicated or wrong punished.

§ 2. Pleading — Bvidenoe — Practice. — The term Procedure
is so broad in its signification that it is seldom employed in our
books as a term of art. It includes, in its meaning, whatever

is embraced by the three technical terms, Pleading, Evidence,
Practice, and perhaps nothing more. Pleading, in law phrase,
signifies, not the address of an advocate to the judge or jury, or
the act of making the address,—a sense in which it is sometimes
popularly employed, — but the science and course of allegation,
whereby a party in court presents in writing to the tribunal his
demand, or defence against the demand of the other party, to
be made matter of record therein ; and the word pleadings, in

the plural form, signifies the allegations themselves. Some-
YoL. 1. 1 1
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times this plural form.of, the word is restricted to denote, in the
language of Mr. Gou’fd,‘-'“ only those allegations or altercations
which are subaéqupnt to the count or declaration.” * The word
Practice, as, u.sed in the law, means those legal rules which
direct th'q course of proceeding to bring parties into court, and
th,é courde of the court after they are brought in. The term
Evﬂence sometimes denotes the testimony adduced in a partic-

- tn s lar cause; but it also signifies those rules of law, whereby we

determine what testimony is to be admitted and what rejected
in each case, and what is the weight to be given to the testimony
admitted. In this sense it is employed on the tlt.le-page of
these volumes.

§ 8. Continued. — The reader has observed, that the words
Pleading, Practice, Evidence, as thus defined, considerably over-
lie one another in meaning. Indeed the word Practice, in its
fullest sense, comprehends almost every thing embraced by the
three combined. It is sometimes used in this fullest sense, but
generally we restrict its meaning within narrower limits. Yet
it is difficult to draw around it any exact lines. In the ar-
rangement of the matter of the present volumes, we shall not
attempt to keep any one of these words within precise bounds;
the author’s principal aim being to make the work convenient
of consultation, and practically adapted to professional wants.

§ 4. Objects of Judicial Procedure— How —The Record.— Re-
turning to the word Procedure, as embracing the combined sense
of the other three, let us see if we can place upon these pages,
in brief outline, an image of what is meant by procedure in a
court of justice, so distinct as to enable readers uninformed in
legal things to comprehend it. Suppose & man deems another
to owe him a sum of money, which the latter refuses to pay.
If the former has determined to make his claim for payment
effectual, he sets himself to accomplish two things; the one, to
place on the record of the country the fact of the money being
due, and wrongfully withheld ; the other, to put in motion the
power of the country, to compel the wrong-doer to make the
payment. Now, the record of the country, wherein this sort
of remembrance is set down and preserved, is made up and
kept by the clerk.of the proper court, under the direction of the

1 Gould P1. 13,
2
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judge. But as a person other than the complainant is inter-
ested in this record, the judge will not direct the clerk to make °
it up, until this other person, called in legal phrase the defend-
ant in the suit, has notice of what is going on, and the oppor-
tunity given him to come before the judge — or,in the more
exact language of the law, come into court — and object. If,
after notice, the defendant chooses not to come in, the judge
directs a record to be made in accordance with the claim of the
plaintiff, as in legal phrase the person is called who asks for
the record. If the defendant does come in and oppose, then
the two partics, after having respectively stated in writing, and
handed to the clerk, what they severally claim to be the facts
in the case, produce their testimony; when the judge, either
ascertaining himself by an examination of the testimony what
the facts are, or submitting the testimony to a jury who render
a verdict finding the facts, pronounces the decision of the law
upon the whole matter, and causes the clerk to enter up such
a record as will properly perpetuate this finding and decision.

§ 5. Bxecution— Precept— Foroe of the Country, &o.—But the
record would be of little avail to a party, if nothing were done,
after it was made up, to enforce what it declares to be the right.
Therefore the judge directs the clerk (what indeed, in most
cases, practically follows under a general order, without any
specific direction in the particular instance) to give to the pre-
vailing party a writing — known sometimes under the technical
name of an execution, and sometimes under some other tech-
nical name, the language of the law not being quite uniform in -
all the States, and there being in some localities a difference
in the language as applied to different suits — commanding
the sheriff or other proper officer to whom it is directed, to per-
form, out of the goods or estate of the losing party in the suit,
for the benefit of the other, or to compel such losing party so
to perform, what the record declares the prevailing party has the
right to require as his due. And the officer, in making service
of the precept (the word precept being a general term cover-
ing all writings of this kind), carries with him, not only his
own physical force to compel performance, but the right also to
cail out, should need require, the whole civil and military power
of the country.

8
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power of regulating the practice of their respective tribunals
by general rules.! )

§ 10. Discretion and Legal Rule, continued — Pertaining to this
question of procedure, therefore, we have, on the one hand,
the established legal doctrine, immovable by any power of the
judges ; and, on the other hand, what lies in the mere indi-
vidual diseretion of the judge presiding in the particular case.
These are at the two outer bounds ; and, lying between them,
we have a mass of things spread along in ever-varying grada-
tion, each possessing an admixture of the fixed and the change-
able differing in proportions from all the rest. And neither
our books of practice nor the decisions of our tribunals inform
us, with exactness, or much in detail, what are the things
which lie at the extremes, and what and how proportioned are
those which have their places between. Yet the legal practi-
tioner is less embarrassed by these facts than on this statement
he would seem to be; because his good sense, his general un-
derstanding of the law as he has read it in the books, and the
results of his observations from day to day in the routine of his
duties, will ordinarily point out to him the course, in the ab-
sence of other and specific direction. '

§ 11. Further, of the Terms of Art.— We have seen, that the
words Pleading, Practice, Evidence, are, in a sense, terms of
art, having technical meanings in the law of Judicial Proced-
ure. There are also various other’terms of the like sort;
such as Plea, Count, Declaration, Indictment, Demurrer, Oyer,
Surplusage, Presumption, and so on. But so far as these
terms pertain to Criminal Procedure, it is better to explain
them as we go on, and the rest do not concern us in these
volumes.

1 And see Thompson v, Hatch, 8 Pick. 1 Bishop Mar. & Div. § 80-86, where
612 ; Rathbone v. Rathbone, 4 Pick.89; the subject is more fully discussed.

6
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CHAPTER 1II.

CRIMINAL PROCEDURE CONSIDERED WITH RESPECT TO ITS HIS-
TORY AND PRESENT CONDITION.

§ 12. Procedure in General not Stable.— The reader may
well judge, from what was said in the last chapter, that the
division of the law which relates to the procedure is of a nature
to fluctuate from age to age, and as administered by different
judges in the same age, more thah the division which concerns
the right itself. It lies more in the discretion of the particular
tribunal — more in what cannot be brought to any absolute
standard of measurement,— more in what depends on a sort
of ever-varying public sentiment,— more in what may be best
in the particular, in distinction from the general rule — than
the other department. It is often legislated upon, yet hardly
can we say that its greatest changes come from legislation. In-
deed, while the procedure retains through successive genera-
tions much of its outward semblance and form, in substance
and in essence it is continually changing.

§13. How Filuctuates in Criminal Law.— The opinion prevails
to a considerable extent in the legal profession, that, in the
criminal law, the procedure is more stable than in the civil de-
partment. In truth, however, the exact reverse id the fact.
The forms of the indictment, indeed, remain much as they were
s century ago ;! and they continue so*in practice, even in some
of the States, and perhaps in most, in which legislation has
provided rules to be followed at the option of the pleader in-
stead of the common-law rules. But in the practice of the
courts, beyond the mere forms of the indictment, —not mean-
ing now to speak of the rules of evidence,— almost all in erim-
inal causes among us is afloat. And he who reads intelligently
the reports of criminal cases in England at the present time,
will observe the same thing to exist there as here.

§ 14. Why — History — Counsel.— The reason of the present

1 See, however, post, § 24.
7




§15 PRELIMINARY VIEWS. [BooK 1.

uncertainty in the law of criminal procedure lies partly in its
history. Anciently the English tribunals refused to men in-
dicted for treason and felony what is now regarded as an essen-
tial right, the benefit of counsel at their trials before the petit
juries. Counsel were indeed sometimes permitted to argue
before the judges some special points of law, deemed by the
judges to be difficult ones, but this was all. The counsel
arguing were not even ordinarily suffered to have a copy
of the indictment ; neither, for this matter, was the prisoner.
And judges who could establish such rules as these, cannot be
presumed to have had in their understandings that pure light
of jurisprudence, wherein we, in what is assumed to be a bet-
ter age, can safely at all times walk. They claimed, indeed,
to be themselves the counsel of the accused; and truly they
did, as counsel, raise before themselves, as judges, some very
" nice points of law, which, as judges, they sustained, letting
prisoners go free ih consequence of those points, when a thou-
sand sounder reasons should the sooner have dictated the
discharge.

§ 15. Bxample— Rosewell's Case.— Lot us illustrate this by
an example. In the year 1684,a Presbyterian preacher by the
name of Thomas Rosewell was indicted for the high treason of
compassing the death of the king, the overt act being a sermon
which he preached at a copventicle. Called upon to defend
himself without the aid of counsel, he stood confused and coun-
founded before a tribunal thirsting for his blood. When the
petit jurors came up to be sworn, he was told, — the court,
mind, was his counsel, — that he might challenge peremptorily
a certain number without cguse, before they were sworn, as
they came severally to the book. The first one who was called
came, and was hurried through the oath before the poor preacher
could collect his thoughts. When he told the judge he had
meant to challenge him, he received the following reply :—

% Lord Chief Justice. That you cannot do now he is sworn.

“ Rosewell. 1 was surprised, my lord ; I did not know it.

“L.C.J. I cannot help it, Mr. Rosewell, you must mind your business.
‘We cannot unswear him again. Go on.”

And on the officers of the court did go, and swore another
juror before Mr. Rosewell could summon his mind to challenge

8
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him. But he besought the judge to grant him the indulgence
of challenging then, as he was surprised into omitting the
challenge at the proper time. This request was likewise re-
fused, for the sage reason, that ¢ we cannot make a new law
for you.” A little further on, this Lord Chief Justice and
counsel for the prisoner told the defendant:— ¢ Pray, now,
mind the thing you are about. You are looking about you for
some private mark, or hint to be given you by somebody, and
80 lose your time of challenging. You must challenge them as
they come to the book to be sworn,and before they are sworn.”
This admonition proved effectual, and the divine challenged all
the jurors who were afterward brought before the temporal
power to try him, as far as the law allowed and his wishes
prompted.

§ 16. Continued — The first w1tness produced by the prose-
cuting power was a female treason-hunter, who, by false pre-
tences, had got admitted into the conventicle to hear the sermon,
and who testified to some damaging things said therein, to the
utter astonishment of the defendant. So when his turn to ex-
amine this witness came, he wished to draw from her the lan-
guage and ideas employed in connection with, and prior and
subsequent to, the words she stated to have been used by him
as treasonable. Thereupon he asked her: —

“Upon what occasion came in the words about the two wicked kings ?

* Smith [the witness]. In preaching, you brought it in by other proofs.

“L. C. J. [and counsel for the prisoner, speaking in the hearing of the
jury]l. Why, man, there can be no occasion for speaking of those words.
You spoke them without any occasion at all. Nobody can tell what occasion
you had to speak them.

“ Rosewell. Bat, my lord, I suppose there may be some coherence in my dis-

- course. I would know how they were brought in.

“L. C.J. Who can tell the occasion? Do you ask me what reason any man

has to speak treason ? I tell you there is none at all to be given for it.”

A little further on, the prisoner, following up the thread of
his cross-examination, pressed still more closely this witness,
swift-footed against him, but slow and unwilling to say any
thing in his favor, with the following question: “ How came in
that about Jeroboam?”” But swift witnesses must not be
cross-examined too closely by prisoners against whom they tes-
tify, and whom the judges, their counsel, wish to have con-

9
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victed. So the Lord Chief Justice — the prisoner’s counsel,
remember — interrupts the current, thus : —

“ How can she tell how you bring in treason ¢

“ Rosewell. My lord —

“L.C.J. Nay, pray, sir, hear me a little. You shall have all the liberty to
defend yourself that the law can allow of. We are accountable to the law upon
our oaths to do justice, and are as much accountable to heaven for our actions,
s you or any prisoner that comes to this bar is to the law for your actions. But
do you ask what reason you spoke treason for? I tell you, no reason can be
given for it.”1

§ 17. Continued — These passages are quoted simply as speci-
mens of what occurred, not only throughout this trial, but often
in the administration of the criminal law against those prison-
ers whom the judge deemed it important to have found guilty
by the jury. And we need not add, that Mr. Rosewell was
convicted, in spite of testimony brought forward in his defence,
" sufficient to acquit in any ordinary circumstances such as occur
in modern times. But though Mr. Rosewell could find no spot
in that tribunal where the weary-winged truth, bearing the facts,
. might set her foot, he could find a spot, in even the mind of
this Lord Chief Justice, sufficiently callous with false technical
law to enable him to make fast in it the anchor of safety and
escape. When he was called up to receive his sentence of death,
in response to the usual question why it should not be passed
against him, he told the court, there was a flaw in the indict-
ment. Assuming the words, alleged in it as spoken by him,
to be sufficient in law to constitute the crime of treason, they,
though fully set out in the indictment, were not introduced in
due form of legal etiquette to their place on the judgment seat !
In vain the Attorney-General and the Solicitor-General objected
to the objection. The judge said there was weight in it, and
counsel must be assigned the prisoner to argue it before the
court.

“ Att.-Gen. All this, my lord, is only in delay.

“L. C.J. Mr. Attorney, De vita hominis nulla est gunctatio longa. I think we
ought to assign him counsel, and the rest of my brothers are of that opinion
m.,'

§ 18. continued. —The learned gentlemen whom the court
assigned as counsel to argue the prisoner’s point of law, ap-
1 Rosewell’s Case, 10 Howell St. Tr. 147 et seq.
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plied to the court for a copy of the indictment; or at least for
so much of it as would show them what they were to argue

about. But the request was denied. Said the Lord Chief
Justice : —

“Look ye, if you speak to me privately, as to my own particular opinion, it
is hard for me to say that there is any express resolution of the law in the mat-
ter, but the practice has been always to deny a copy of the indictment. And
therefore, if you ask me, as a judge, to have a copy of the indictment delivered
to you in a case of high treason, I must answer you : ‘ Show me any precedent
where it was done; for there are abundance of cases in the law which seem hard
in themselves, but the law is so because the practice has been so, and we eannot
slter the practice of the law without an act of Parliament.’ I think it is & hard
case, that a man should have counsel to defend himself for a twopenny trespass,
and his witnesses examined upon oath ; but, if he steal, commit murder or felony,
nay, high treason, where life, estate, honor, and all, are concerned, he shall
neither have counsel, nor his witnesses examined upon oath. But yet you know,
s well as I, that the practice of the law is 80; and the practice is the law. . . .
It is hard, I confess, and so are many other things in the law; but I am wonder-
fully tender of making precedents ; and therefore, if it has not been practised, 1
do not see how we can do it. . . . As far forth as I could do, being in the case
of life, I would indulge you; but I tell you, I am*loath to be the author of
precedents in cases of this nature, one way or other.”

§19. Continued. — So the counsel made their argument with-
out the copy they sought, as best they could; and the judges
deemned the indictment to be wanting in proper-introductory
averments, though what was meant was perfectly plain to com-
mon apprehension, and the treasonable words were, and pur-
ported to be, exactly given. Therefore they recommended to
the Crown a pardon for the poor preacher, which in due form -
be brought into court, pleaded it, and received his discharge.
Being a scholar, he objected to the Latin of the indictment;
but the Latin of the pardon passed well with him. Thus was
his life saved.!

§ 20. Continued — Sacheverell's Case.—The Lord Chief Justice,
who presided at the trial of Rosewell, was Jeffreys ; a name now
beld in universal execration.? But let us see whether the name

1 Rosewell’s Case, 10 Howell St. Tr.
147, 155, 166, 166, 260, 267, 268.

? There are two classes of men con-
eeming whom we can learn no‘hing
certainly, either from contemporaneous
history, or from subsequent historical
research. The one class are those
who have been especial favorites in their

day ; the other, those who have been
especial objects of detestation. Wool-
rych, in his Life of Jeffreys, p. 146,
gives the following reason for the course
pursued upon the motion of Rosewell in
arrest of judgment: “Rosewell made
a very admirable defence ; and, happily
for him, there was present s baronet,

11
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of Jeffreys does stand justly in condemnation above all others.
Passing down through a series of years, to a period supposed
to be more enlightened than that in which Jeffreys presided
over the Court of King’s Bench, — namely, to the year 1710,
— we find the whole House of Commons moving an impeach-
ment before the House of Lords, against Henry Sacheverell,
D. D, a clergyman of the established church, for the misde-
meanor of publishing two sermons offensive to one of the politi-
cal parties of the country. There were four articles of the
impeachment: the third article charged the defendant with
having, in these sermons, insinuated that the Church of Eng-
land was in danger ; whereas, four years before, the whole Par-
liament had solemnly voted her to be out of danger, and, on
address of the Parliament, the queen had isstied a proclamation
declaring such to be the fact in her case. The other articles
were of a like sort. Had the trial been before the Court of
Queen’s Bench, and had a Jeffreys presided, the prisoner would
have been allowed counsel; for,'in this case, the offence was
not treason or felony, but misdemeanor. And so the Lords,
sitting to try him, permitted him to be defended by counsel.
They, however, convicted him ; and he, the pure churchman,
who feared for the church, as Rosewell, the dissenter, had
feared for the souls of men, moved, as Rosewell moved, in ar-
rest of judgment. In Rosewell’s case, the words had been
duly set out in the indictment. In Sacheverell’s case, the imn-
peachment gave no words, neither gave the substance of any
words, but only said the defendant had insinuated, and the

8ir John Talbot, who, though not
friendly to dissenters, highly appreci-

vice which he and the Surrey jury had
done ; when, to his utter confusion, the

ated what he had said, and thought the
verdict wrong.. From the trial he posted
away to the king, and declared that he
had seen the life of a person, who ap-
-peared to be a gentleman and a scholar,
in danger upon such evidence as he
would not hang his dog on ; and, ¢ Sir,’
-says he, ¢ if your Majesty suffers this
man to die, we are none of us safe in
our houses.” This address had a fullin-
fluence upon the royal ear; and, whilst
it was operating, in came Jeffreys over-
joyed, and vaunting of the signal ser-

‘to the con

monarch replied, under a steong feeling
of sympathy, that the prisoner must not
die, and that he, Jeffreys, must find out
some way to bring him off.” This
statement may, for aught I can prove
'y, be true. Lord Camp-
bell, in his Lives of the Chancellors
{for Jeffreys was afterward made Lord
Chancellor), says, Jeffreys was anxious
for the acquittul of Rosewell! But, be
this matter as it may, the account of
the trial, as I have given it, illustrates
the point of my text.



CHAP. IL.] CRIMINAL PROCEDURE.

§ 22
like. The Lords asked the reverend judges of England, pres-
ent to lend their advice on the occasion, ¢ Whether, by the law
of England, and constant practice in all prosecutions, by in-
dictment or information for crimes and misdemeanors, by
writing or speaking, the particular words supposed to be crim-
inal must not be expressly specified in such indictment or in-
formation ?” The judges answered, with one voice, that they
must. Thereupon, “ It is resolved, by the Lords spiritual and
temporal, in Parliament assembled, that, by the law and usage
of Parliament, in prosecutions by impeachments, for high crimes
and misdemeanors, by writing or speaking, the particular
words supposed to be criminal are not necessary to be expressly
specified in such impeachments.”

§ 21. Bacheverellis Case, continued — Caution.— So poor Sach-
everell, pursued by the whole Commons before the other branch
of the English legislature, fared worse than Rosewell, pursued
before the Court of King’s Bench by.the Attorney-General and
the Solicitor-General of the Crown. And popular wrath is
often more unreasonable, and less to be borne, than individual,
royal wrath. This fact should lead the people.of the United
States to beware how they take down the barriers whick the
wisdom of the common law erected, during the struggles of
liberty with despotism, between the accusation of the offence
and the sentence of the court against the criminal. In times
of peace, prepare for war; in times of repose to liberty, pre-
pare for the day of her conflict. And above all, let us remem-
ber that liberty dwells not in the mere outward forms of any
government ; therefore despotism may, if we do not watch,
enter within the pale of American law,and there bind and sub-
jugate the minority of the people.?

§ 22. Adhering to Precedent.— The reader has observed with
what tenacity Jeffreys, as reported in Rosewell’s Case, adhered

1 Bacheverell’s Case, 16 Howell St. -

Tr. 1, 87, 466, 467, 471, 478. ¢

2 We here see one of the strongest
reasons why in times such, for instance,
as our secession war, when martial law
is both constitutionally and politically
justifiable, the people should welcome it,
rather than kick against it ; because if,

in such times, all complaints are sent
into the civil courts as usual, the pre-
cedents in those courts will necessarily
become corrupted, and then they may
be employed to oppress men who, not
by rebellion, but by peaceable means,
are seeking to reform abuses. And see
Crim. Law, L § 56, 68.
13
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to the established practice, and how fearful he was of making
a precedent. And his type of mind is not uncommon awmong
lawyers of eminent learning, who have presided, and still pre-
side, over our courts of justice. That the practice to which he
adhered, in refusing counsel, and in refusing a copy of the
indictment, would not now be followed by any judge in the
United States, even if subsequent legislation had not, as it has,
ordered otherwise on these points, cannot for a moment be
questioned. But judges differ in the intensity of their rever-
ence for forms, and of their reverence for justice. The conflict
has been great between the old forms, as far as they are oppres-
sive, and the demands of justice, made upon particular judges,
in particular cases. Hence the result, stated already, that the
practice of our day is less settled in criminal causes than in
civil.

§ 28. Bffect of Unjust Precedent— Bubtle Rules of Pleading.—
Still another matter remains to be noted. When unjust rules,
such as those of which we have here been speaking, have pressed
heavily upon prisoners, mereiful judges, in consideration of the
hardship, have been led to listen more attentively to nice and
technical objections urged in their favor, than otherwise they
would have done. And, in consequence, there have grown up
some rules, particularly of pleading, and as respects the indict-
ment, too subtle to accord with the more enlightened judgment
of the present day. Most of these over-subtle rules have, in
the majority of our States, been abolished by legislation ; a few,
that have not been so abolished, have been discarded by the
judges, without waiting for the hand of legislation to lop them
off; and now, little of this sort, beyond a too close adherence
to old technical words and forms of expression, remains for us
to condemn. Indeed, the tendency now appears to be rather
in the direction of too loose a practice, and too indefinite a
form of the allegation. For, although the unthinking multi-
tude — crying to-day for this reform, and to-morrow for that;
pursuing with hot blood one class of offenders to-day ; another,
to-morrow — desire oftentimes almost the entire removal of the
obstruction of a formal trial and conviction between the offence’
committed and the punishment following ; wise men see, that
what serves to impede in some instances the rapidity of the

14
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course of justice, in other cases is the protection of innocence
in its hour of peril and of anguish. And surely innocence needs
protection as truly as guilt merits punishment.

§ 24. Discarding Technicalities.— Some very strong expres-
sions have been made by American judges to the effect, that
we, of this country, disregard the technicalities of the English
common law in our pleadings in criminal cases.! But actual
observation of the decisions of our tribunals establishes that,
except as statutes have otherwise ordered, the courts of our
entire country do follow substantially the tcommon law of Eng-
land upon this subject, the same as upon other legal subjects.

§ 25. common Law Rules too Loose.— There are some points
on which even the English common law of criminal pleading is
not sufficiently favorable to defendants. These points, or some
of them, will be noted in their proper places. But let the
observation be here made, that, wherever such defects are found
in the common law, they demand legislative amendment, per-
haps also amendment by judicial decision, as much as the de-
fects of too great nicety and too-close adherence to technical
rule. It is now the fashion to say much concerning the one
sort of defect, nothing concerning the other. Let us be just,
not rashly casting down without also building up.

§26. The Prosecuting Officer.— In all the States of our Union,
and in the tribunals of the United States, criminal prosecutions
are carried on by a public officer, learned in the law, and
chosen for this particular purpose. This officer has great
power in his hands ; he may practically, in almost every case,
prevent the grand jury from finding an indictment, as he
always or nearly always in practice draws the indictment.
And, after it is found, he may refuse to pursue the accused, if
be will. Such an officer ought to possess that element essen-
tial in the character of a truly great lawyer, integrity to the
highest degree. He ought also to possess the highest qualifi-
cations of learning, and exactitude of mental habit. A man of
this sort need never permit an offender to escape by reason of
any defect in the indictment, though the judges should hold
him to exact rule. And if the governmeunt or the people, as

1 See Harriman v. The State, 2 Greene, Iowa, 270, 278 ; McKinney v. People,
2Gilman, 640 ; ante, § 18. ’
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the one or the other has the appointing or electing power, sees
fit to confer the office on some one whose qualification is simply
that he can bawl loudly and long before his countrymen met
to determine what candidates shall be put in nomination for
office, surely, though criminals should escape through his blun-
ders, it does not become the government or people to complain.
And neither people nor government has the right, in the pres-
ence of the Power who rules all, to remove any one of the
necessary bars which liberty has put up around her children,
because they may expose the weakness of some tool of party,
whom the passion of the hour would honor and reward.

§ 27. The Bvidence.—The law of evidence is mecessarily a
good deal fluctuating, and much within the power of the par-
ticular presiding judge. But it is deemed best not to enter
upon a consideration of its peculiarities in the present con-
nection. .

CHAPTER III.

ORDER AND CHOICE OF PROCEEDINGS IN A CRIMINAL CAUSE.

28, 29. Introduction.

80-84. What before the Indictment, &c.
85-40. Thence to Guilty or Not Guilty.
41-44. From Guilty to Execution of Sentence.

§ 28. Scope of this Chapter.—The leading purpose of these
volumes is to present, one after another, the various principles
which govern the procedure in a criminal cause. And this
cannot well be done upon such a division of the subject as shall
bring to view all the successive steps in the exact order in
which they are usually taken in practice. To meet, therefore,
the exigencies of the work, wherein, of course, the order of the
steps, and the right to elect between one step and another,
must be shown, it is proposed, in this chapter, to draw a sort
of outline of the proceedings in a criminal cause; with some
views, not merely of the order of the proceedings, but of the
choice of steps, whether on behalf of the prosecution or the de-
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fence. At the same time, this discussion will not be made
exhaustive ; but much will be left to be explained in subsequent
parts of these volumes.

§ 29. Coume of the Discussion.— We shall consider, I. The
Steps which precede the Indictment, Complaint, or Informa-
tion; II. What follows, down to the Finding upon the Facts;
II. From the Finding of Guilty to the Complete Execution of
the Sentence.

L. The Steps which precede the Indictment, Complaint, or
Information.

§ 80. The Amest. — When a crime has been committed, the
first thing to be done is, of course, to secure the person of the
offender. The methods of procedure to make the arrest are
somewhat various; and, under some circumstances, the power
which prosecutes may choose between them. It is not always
necessary that there should first be issued a warrant for the
arrest ; yet, oven where it is not necessary, if it can be done
without causing delay, and so giving the offender a possible
chance for escape, itis better to proceed by warrant than with-
out. When the warrant is necessary, and when not, will be
matter for consideration in another chapter.

§ 31. Continued. — Again, a warrant may be procured by ap-
plication to a magistrate or police court; or, in most of the
States, the arrest may be postponed until an indictment has
been obtained from the grand jury, and then the arrest will be
made on a bench warrant, issued by the court. Generally the
power which prosecutes will, for various reasons, choose the
former course. It secures the person of the wrong-doer at
once ; it expedites the business by giving that notice which
may prevent a successful application for delay when the cause,
after indictment found, comes on for trial ; and it secures the
attendance of the witnesses. Indeed, there are so many
reasons in favor of this course, that, in some of the States,
it is made necessary by statutes. Still, where statutes do not
forbid, there are circumstances in which it is obviously better

to save the trouble and expense of & preliminary warrant and

arrest, and proceed at once before the grand jury.
voL I. 2 17
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§ 82. Commitment for Trial — Crimes within Magistrate’s Juris-
diction.— When a magistrate has issued his preliminary war-
rant for arrest, and the defendant is taken upon it, the officer
who has arrested him conducts him before the same or some
other magistrate, or before the proper police court. Here the
circumstances of the crime are examined into, when it may be
found that the offence was a petty one, within the jurisdiction
of the magistrate or court to dispose of fully by a trial, and
there is no occasion to bind over the offender to answer before
another court; or it may be, that no crime whatever has been
committed. In either of these alternatives, it is perceived, the
case will go no further, unless the defendant, being convicted,
takes it further by appeal. Buf if an offence appears to
have been committed, and it is beyond the jurisdiction of this
court or magistrate, the offender, if it is bailable, is ordered to
recognize with sureties for his appearance before the higher
court; and, if he fails to furnish the sureties, he is committed
to jail. So he is thus committed where the offence, being of
great enormity, is not bailable.

§ 83. Commitment for Trial, continued. — Generally, in this
country, these preliminary steps are taken at the instigation
of some police officer, or constable, or private person, and not
by the State’s Attorney for the district within which the crime
was comwitted ; that is, this is generally. the course in actual
practice, though they may be taken under the supervision of
the State’s Attorney, and sometimes are. And where, as in
many instances, there is a choice of accusation, — that is,
where the prisoner may fairly be accused of one crime or an-
other, or together of more crimes than one growing out of the
transaction proved,—it is plainly the duty of the committing
magistrate to see that the accusation and commitment thereon
are broad enough to cover the whole; leaving it to the grand
jury or prosecuting officer to elect between one and another of
several methods of accusation which may present themselves.
Still if the commitment is on narrower ground than is thus in-
dicated, the result, as the reader will see in the proper place,
is not to let the prisoner go clear ag to any thing further which
might be charged against him.

§ 34. The Witnesses.— The committing magistrate, having
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the witnesses for the prosecution before him, will take their
recognizances to appear and testify before the upper court.
Sometimes the purposes of justice require that these recogni-
zances should be with sureties, and occasionally the unpleasant
result follows that a witness cannot obtain sureties, and he is
detained in prison.

II. What follows, down to the Finding upon the Facts.

§ 85. The Court and its Constituent Parts. — The offender, it is
perce:ved is to answer before the proper court. Now, for some
purposes, the judge, sitting judicially for the transaction of
business, is deemed to be the court. Still he acts, not only by
himself directly, but by his officers; such as the clerk of the
court, the sheriff and his deputies, the attorneys at law, the
grand jury, the petit jury,and the like. And they are together,
for ‘some purposes, regarded as constituting the court. And
when a prisoner is accused before a court, the case is,in most of
our States, first examined, not by the judge, or by the judge and.
petit jury sitting in open court, but by the grand jury acting
in private. Sometimes, however, the judge, knowing that a
particular class of crimes, or some particular case, is to be
investigated by the grand jury; first instructs this jury as to
the law and the duty of the jurymen relating thereto. And it
is the general practice, on the coming in of the grand jury to
enter upon a term of service, to give them some instructions,
descending more or less into particulars, concerning their duty.
And a prisoner has various rights, such as the right to chal-
lenge the grand jury, or a particular juror, and the like, t6 be
considered in chapters further on.

§ 36. The Indiotment or Information. — When the grand jury
is the body to take the first step in this court against the pris-
oner, it presents to the court a written accusation of crime ; and
this presentment, after being duly returned into court, and
made a part of its record, is called an indictment. This state-
ment represents the matter as it stands in most of our States,
and is sufficiently accurate ; though the word presentment has
other meanings not necessary to be here considered. In some
of our States, there is ordinarily no grand jury; and the prose-

cuting officer draws out the accusation and lays it before the
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§ 82. Commitment for Trial — Crimes within Magistrate's Juris-
diotion.— When a magistrate has issued his preliminary war-
rant for arrest, and the defendant is taken upon it, the officer
who has arrested him conducts him before the same or some
other magistrate, or before the proper police court. Here the
circumstances of the crime are examined into, when it may be
found that the offence was a petty one, within the jurisdiction
of the magistrate or court to dispose of fully by a trial, and
there is no occasion to bind over the offender to answer before
another court; or it may be, that no crime whatever has been
committed. In either of these alternatives, it is perceived, the
case will go no further, unless the defendant, being convicted,
takes it further by appeal. But if an offence appears to
have been committed, and it is beyond the jurisdiction of thig
court or magistrate, the offender, if it is bailable, is ordered to
recognize with sureties for his appearance before the higher
court; and, if he fails to furnish the sureties, he is committed
to jail. So he is thus committed where the offence, being of
great enormity, is not bailable.

§ 83. Commitment for Trial, continued — Generally, in this
country, these preliminary steps are taken at the instigation
of some police officer, or constable, or private person, and not
by the State’s Attorney for the district within which the crime
was committed ; that is, this is generally the course in actual
practice, though they may be taken under the supervision of
the State’s Attorney, and sometimes are. And where, as in
many instances, there is a choice of accusation,— that is,
where the prisoner may fairly be accused of one crime or an-
other, or together of more crimes than one growing out of the
transaction proved,—it is plainly the duty of the committing
magistrate to see that the accusation and commitment thereon
are broad enough to cover the whole; leaving it to the grand
jury or prosecuting officer to elect between one and another of
sgveral methods of accusation which may present themselves.
Still if the commitment is on narrower ground than is thus in-
dicated, the result, as the reader will see in the proper place,
is not to let the prisoner go clear ag to any thing further which
might be charged against him.

§ 34. The Witnesses.— The committing magistrate, having
18
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the witnesses for the prosecution before him, will take their
recognizances to appear and testify before the upper court.
Sometimes the purposes of justice require that these recogni-
rances should be with sureties, and occasionally the unpleasant
result follows that a witness cannot obtain sureties, and he is
detained in prison.

II. What follows, down to the Finding upon the Facts.

§ 35. The Court and its Constituent Parts.— The offender, it is
perceived, is to answer before the proper court. Now, for some
purposes, the judge, sitting judicially for the transaction of
business, is deemed to be the court. Still he acts, not only by
himself directly, but by his officers; such as the clerk of the
court, the sheriff and his deputies, the attorneys at law, the
grand jury, the petit jury,and the like. And they are together,
for some purposes, regarded as constituting the court. And
when a prisoner is accused before a court, the case is,in most of
our States, first examined, not by the judge, or by the judge and.
petit jury sitting in open court, but by the grand jury acting
in private. Sometimes, however, the judge, knowing that a
particular class of crimes, or some particular case, is to be
investigated by the grand jury; first instructs this jury as to
the law and the duty of the jurymen relating thereto. And it
is the general practice, on the coming in of the grand jury to
enter upon a term of service, to give them some instructions,
descending more or less into particulars, concerning their duty.
And a prisoner has various rights, such as the right to chal-
lenge the grand jury, or a particular juror, and the like, té be
considered in chapters further on.

§ 36. The Inaictment or Information. — When the grand jury
is the body to take the first step in this court against the pris-
oner, it presents to the court a written accusation of crime ; and
this presentment, after being duly returned into court, and
made a part of its record, is called an indictment. This state~
ment represents the matter as it stands in most of our States,
snd is sufficiently accurate; though the word presentment has
other meanings not necessary to be here considered. In some
of our States, there is ordinarily no grand jury; and the prose-
cuting officer draws out the accusation and lays it before the
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not wrong, therefore, for his counsel to choose, out of various
methods of defence which may present themselves, the one
which may prove effectual. Now, if, for example, he presses
several theories by which the result of innocence may be
wrought out, they may be of such a kind, or require such evi-
dence, that the one will overturn the other, and a conviction
the more surely follow. On the other hand, they may stand
well together, and be all urged under the common plea of not
guilty. There is a wide range for this sort of care in managing
a defence.

III. From the Finding of Guilty to the Complete Ezecution
of the Sentence.

§ 41. Setting Aside the Verdiot.— When a verdict of guilty
has been rendered, it does not follow in & criminal case, more
than in a civil, that the verdict is to stand. If there is & way
of getting it overturned, —as, on a motion for & new trial, or
on carrying up exceptions taken to the ruling of the court at
the trial, — it will in most circumstances be wise to follow up
the case to this result. Yet there may be very peculiar circum-
stances in which it will be better to forego even this conclusion.
Suppose, for example, the verdict is such in form as to amount
to a conviction for only a small part of the offence charged,
while it is silent as to the rest,— and suppose the court
is pretty sure to hold that the effect of a new trial will be to
open again the entire charge in the indictment,!—in such a
case it may be judicious to accept sentence under the verdict.
Pushing for what is better may be too likely to end in what is
worse. |

§ 42. Arresting Judgment.— By the rules 6f the common
Jaw, the defendant may, at any time after verdict and before
sentence, move the court to arrest the judgment for any
defect appearing on the face of the record. Generally, if
such a defect appears, it will be wise to take advantage of it.
Yet there may be circumstances in which it will not be wise,
If, in case such a motion succeeds, the prisoner is sure to be
indicted over again, and a conviction on the second indictment

! Crim, Law, L § 850.
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is almost certain to follow,— and if the second conviction will
probably be for a heavier crime than was the first, —it is bet-
ter for the prisoner to accept of what has fallen to him than to
fly for relief only to receive a heavier burden.

§ 43. The Sentence — Writ of Brror. — When the time arrives
for pronouncing sentence, it will be a question to be carefully
considered, whether any thing shall be brought forward in
mitigation of it, on the one hand, or in aggravation of it, on the
other hand.! And if the sentence is erroneous, or if any other
error is apparent on the record,a writ of error may become
necessary.

§ 44. conclusion. — Further details, with authorities, will
appear in subsequent parts of these volumes. The practical
conclusion is, that, if one would either prosecute or defend
well, he must be familiar with the entire routine of a criminal
cause, and with the whole science of the criminal law. It is
impossible to make a mere hasty snatching up of books answer
the exigencies of a successful practice.

1 Crim. Law, L § 728-729 a.
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BOOK IIL

SOME LEADING PRINCIPLES OF CRIMINAL PRO-
CEDURE, WITH THEIR LIMITATIONS.

CHAPTER IV.
THAT THE OFFENCE MUST BE PROSECUTED WHERE COMMITTED.

45-48. Introduction.
49-68, As to Crimes against the States.
84-67. As to Crimes against United States.

§ 45. What treated of in this Book.— In the series of chap-
ters constituting the present Book, it is proposed to bring to
view some leading principles relating to criminal procedure.
Not all of the principles relating to this branch of the criminal
law will be attempted to be unfolded here; nor yet will all
which might be termed leading. Still there are some princi-
ples of so much importance, that, belonging to the procedure in
every sort of criminal case, and controlling all other principles,
it was deemed best to give them a prominent place in the
present connection. Among these, it will be found, there are
some which have not been set out so distinctively by preceding
writers on the criminal law as their nature, importance, and
wide operation deserve. Of this class, however, are not those
to be mentioned in the present chapter and the next.

§ 46. What in the Work on Criminal Law — what in this.—
In the volumes on the Criminal Law,! we had occasion to con-
sider the local jurisdiction of the United States and the respec-
tive States, as to one another, and as to foreign nations; and
the indictability of crimes committed within one jurisdiction in
the tribunals of another, together with some kindred questions.

1 Crim. Law, L § 60-154.
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CHAP. IV.] PROSECUTED WHERE COMMITTED. § 40
We are now — assuming the courts of the particular sover-
eignty to have authority to proceed in the case — to inquire in
what local division of the country the proceeding is to be insti-
tated.

" § 47. Nature of the Dootrine.— There can be no doubt, that
it is competent for the governing power of any country to de-
termine within what locality the perpetrator of a crime, over
which the courts have jurisdiction, shall be tried. Still the
common law has its rules on the subject, and there are in the
constitutions of the United States and of the respective States,
some provisions controlling legislation with regard to it.

§ 48. How the Chapter aivided — We shall _consider the
question of the locality of the indictment,— or, in other words,
the county or other division of the country in which it is to be
brought, — I. As to Crimes against the Several States; II. As
to Crimes against the United States.

1. As to Crimes against the Several States.

§ 49. The General Dootrine — Bffect of Dividing a County.—
According to the common law doctrine, all crimes are local.
In other words, the prosecution for them can be carried on
only in the county of their commission.! A grand jury cannot
inquire concerning them except within such county;? and, if
a county is divided, a criminal act, done before its division in
the part which is created a new county, must be prosecuted in
the new.

new county.’

1 Coon v. The State, 13 Sm. & M.
246 ; Sullivant v. The State, 8 Eng.
400; Harker v. The State, 8 Blackf.
540; Rex v. Spiller, Style, 108, 8 Salk.
77; Rex v. Jones, 6 Car. & P. 187;
Bouche’s Case, Cro. Eliz. 200; People
v. Honeyman, 3 Denio, 121 ; The State
v. Nixon, 18 Vt. 70; The State v. God-
frey, 3 Fairf. 361 ; The State v. Patter-
son, 1 Murph. 448; Commonwealth v,
Call, 21 Pick. 509; Rex v. Hicks, 12
Mod. 80, 81 ; Dawdale’s Case, 6 Co.46
b; Barns ». Hughs, 1 Lev. 249; Com-
monwealth v. Kunzmann, 5 Wright, Pa.
429, .

The offence is against the State; the trial, in the

2 4 Bl. Com. 308 ; 1 Stark. Crim. P1.
2d ed. 1; Hughes v. The State, 85 Ala.
851.

3 The State v. Jones, 3 Halst. 307, 4
Halst. 857, 872; The State v. Jackson,
89 Maine, 201. And see Crim. Law, L
§ 191, 212. After Maine was separated
from Massachusetts and forméd into a
new State, it was held, in the former,
that, if an indictment for an offence
against the statutes of Massachusetts,
committed before the separation, did
not charge the offence to have been
committed against the peace of Massa-

.chusetts, and its laws, the omission

25



§ 50

SOME LEADING PRINCIPLES.

[Boox 1.

§ 50. Statutory Changes — Whether Constitutional — Let us
remember, that the foregoing is merely the common law rule,
which the legislature may alter unless prevented by some con-

stitutional provision.

The Massachusetts bill of rights de-

clares, that, ¢ in criminal prosecutions, the verification of facts
in the vicinity where they happen is one of the greatest securi-
ties of the life, liberty, and property of the citizen” ;} and this

would be fatal. Said the court: “ Who-
ever commits an offence, indictable
either by statute’ or at common law, is
guilty of a breach of the peace of that
government which exercises jurisdic-
tion, for the time being, over the place
where such offence is committed.” Da-
mon’s Case, 6 Greenl. 148, 152. In
North Carolina, in 1842, a part of the
county of Burke, and s part of the
county of Rutherford, were constituted
a new county by the name ,of McDow-
ell ; and, afterward, jurisdiction of all
criminal offences committed in the part
of McDowell which was taken from
Burke was given to the Superior Court
of Burke. Thereupon it was held that
an indictment for an offence alleged
therein to have been committed in
Burke, could not be supported by evi-
dence of acts done in McDowell, after
the establishment of the latter county.
The State v. Fish, 4 Ire. 219. Accord-
ing to an Arkansas case, if a new
county is formed of territory formerly
included in an old county, an indict-
ment for an offence antecedently com-
mitted within the territory embraced in
the new county may be maintained in
the new, under the usual allegation set-
ting out the offence as committed in the
new. McElroy v. The State, 13 Ark.
708. But on the latter point the exact
contrary was held, by the New Jersey
court, in the above-cited case of The
State v. Jones. Said the judge: *“Itis
seen, that, at the time mentioned, there
was no such place as that at which the
offence is alleged to have been com-
mitted.” In harmony with this New
Jersey case is one in Georgis, where it
was held, that the trial should indeed
be in the new county, but the offence
should be — or might be— charged as

26

perpetrated in the old county. The
method adopted, which was held to be
right, was to charge, that, as stated by
McDonald, J., “ the offence was com-
mited in that portion of the county of
Baker which is now the county of
Dougherty.” Jordan v. The State, 22
Ga. 5456, 656. In Arkansas, a statute
declared the citizens living on the east
fork of Illinois Bayou, in Van Buren
County, to be citizens of the county of *
Pope, with the rights and privileges
thereof ; and this was held not to effect
the transfer of any part of the territory
of Van Buren County to Pope County ;
therefore, upon the trial of an indict-
ment, alleging the offence to have been
cominitted in Pope County, proof that
it was committed on the east fork
of Illinois Bayou, in Van Buren
County, would not sustain the allega-
tion. Holmes v. The State, 20 Ark.
168. The actof Congress of 1851 hav-
ing provided that nine of the western
counties of Arkansas, and the part of
the Indian country lying within the ju-
dicial district of this State, should con-
stitute a new judicial district, to be
styled the western district of Arkansas,
and the residue of the State should re-
main a judicial district to be styled the
eastern district of Arkansas; and hav-
ing established terms of the district
court within the western district, and
conferred thereon circuit court juris-
diction ; it was held, McLean, J.,
dissenting, not to take away the juris-
diction of the circuit court for the east-
ern district to try an indictment pending
at the time of the passing of the act,
for & murder committed in the Indian
country. United States v. Dawson, 15
How, U. 8. 467.
1 Mass. Const. part 1, art. 18.
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was held not to be violated by a statute enacting, that, in cases
of homicide, the trial may be in the county where the death
took place, though the blow or other cause of death was in
another county.! There is a like constitutional guaranty in
Tennessee; and the court there has decided, that defendants
may waive their privilege under it; consequently, that it does
not make void a statute authorizing a change of venue; that is,
a removal of the indictment into another county for trial, on
motion of the prisoner.? ’

§ 51. BEvidence not Local — Blow in one County and Death in
another — Foreign State — High Beas, &c.— There is a differ-
ence between a thing and the evidence of the thing. Conse-
quently witnesses may come from another county than the one
in which the offence is alleged to have been committed, and
testify to facts occurring in the other county, when such facts
tend to establish the offence as charged.® Overlooking this
principle, the courts are said to have anciently doubted, whether,
if a blow were inflicted in one county, and death from the blow
followed in another, the offence could be prosecuted in either.
« This difficulty,” says Starkie “ was frequently avoided by
carrying the dead body back into the county where the blow
was struck, and there the jury might inquire both of the stroke
and the death.” But the true view appears to be, that the
blow is murder or not according as it produces death within a
year and a day or not ; ® and therefore in all cases an indict-
ment lies in the county where the blow was given.” If the

1 Commonwenlth v. Parker, 2 Pick.
660. And see Tippins v. The State,
14 Ga. 422; Steerman v. The State, 10
Misso. 503; The State v. Pauley, 12
Wis. §87; Crim. Law, 1. § 82,88; post,
§51. .

2 Dula ». The State, 8 Yerg. 511.
See, as to the change of venue, the
chapter aftet the next.

3 See Respublica v. Malin, 1 Dall.
88; The State v. Wisdom, 8 Port. 511;
United States v. Britton, 2 Mason, 464 ;
Commonwesalth v. Parmenter, 6 Pick.
279; Bland ». People, 8 Scam. 864;
Reg. v. Bleasdale, 2 Car. & K. 765;
1 Stark. Crim. Pl. 2d ed. 21-28.

¢ “Though the more common opin-
ion was, that he might be indicted where
the stroke was given.” -1 Hale P. C.
426; 1 East P. C. 361, and see p. 363,
865 et seq.; 8 Inst. 48; 1 Hawk. P. C.
6th ed. c. 81, § 18.
6 1 Stark. Crim. Pl 24 ed. 8, 4, note.
& Commonwealth v. Roby, 12 Pick.
496, 505, 606 ; Burns v. People, 1 Par-
ker C. C. 182, 185; People ». Gill, 6
Cal. 887. ¢ The giving of the blows
which caused the death constitutes the
felony.” Patteson, J.,in Rex ¢. Har-
grave, b Car. & P. 170; Crim. Law, 1.
§ 88. .
7 Riley v. The State, 9 Humph. 646,
21
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- death takes place out of the country, the question possibly
involves another principle, conducting to a different result, but
probably not ; and therefore we may doubt the soundness of a
Virginia decision holding, that, where a man is stabbed in one
State and dies of his wounds in another, the offender cannot be
held in the former State for the murder.! And we may also
hesitate to concur with what has sometimes been held in the
United States courts, that, where the stroke is on the ocean,
and the party injured expires on land, there is no ¢ murder
committed on the high seas,” within the act of Congress.?

" Some of these questions were discussed in the author’s work
on the Criminal Law.?

§ 562. Blow in ons County and Death in another, continued —
‘Where, in this Case, is the Crime committed ? — If, however, the
death is within the State, the English statute, 2 & 3 Edw. 6,
c. 24, § 2, which is common law in this country, applies. It
provides, ¢ that, where any person or persons hereafter shall be
feloniously stricken or poisoned in one county, and die of the
same stroke or poisoning in another county, that then an indict-
ment thereof, founden by jurors .of the county where the death
shall happen, &c., shall be as good and effectual in the law as if the
stroke or poisoning had been committed and done in the same

a8 to which case, see The State v. Pau-
ley, 12 Wis. 587; post, § 52; Rex v.
Burdett, 4 B. & Ald. 95, 178.

1 Commonwealth v. Linton, 2 Va.
Cas. 205. And see The State v. Dunk-
ley, 8 Ire. 1186.

2 United States v. Magill, 1 Wash.
C. C. 463, 4 Dall. 426; United States
v. Armstrong, 2 Curt. C. C. 446. There
is apparent common law authority for
the doctrine thus disapproved of in our
text. Lord Coke says: “If a man be
stricken upon the high sea, and dieth of
the same stroke upon the land, this can-
not be inquired of by the common law ;
because no visne can come from the place
where the stroke was given (though it
were within the sea pertaining to the
realm of England, and within the liege-
ance of the.king), because it is not with-

. in any of the counties of the realm.
Neither can the admiral hear and deter-
mine this murder ; because, though the
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stroke was within his jurisdiction, yet
the death was tnfra corpus comilatus,
whereof he cannot inquire: neither is it
within the statute of 28 Hen. 8, because
the murder was not committed on the
sea. But, by the act of 13 Rich. 2, thre
constable and marghal may hear and
determine the same. And before the
niaking of the statute of 2 Edw. 6, ifa
man had been feloniously stricken or
poisoned in one county, and after had
died in another county, no sufficient in-
dictment could thereof have been taken
in either of the said counties; because,
by the law of the realm, the jurors of
one county could not inquire of that
which was done in any other county.” 8
Inst. 48. See Rex v. Farrel, 1 W. BL
459 ; Riggs v. The State, 26 Missis. 51 ;
Steele v. Thacher, Ware, 91. '

3 Crim. Law, I. § 80-84 and notes.

4 The State v. Moore, 6 Fost. N. H,
448; Riley v. The State, 8 Humph. 648.
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county where the party shall die, or where such indictment
shall be so founden.” ! This statute, moreover, has been sub-
stantially re-enacted in some of the States ;2 as we have seen
it has been in Massachusetts. In Tennessee, this English pro-
vision has given place to the rule of the earlier common law;
a statute declaring, that, “in all criminal cases, the trial shall
be had in the county in which the offence may have been com-
mitted.” The consequence of which is, that the proceedings
may and must be carried on where the blow was given, though
the death took place in another county.t In construing the
various statutes on this subject, regard should be had to
the rule, that a new provision, without negative words, does
not abrogate any prior law to which it is not repugnant,’ but
both may stand together, — a rule which seems to have been
sometimes overlooked in these cases.®

§ 58. Personal Presence — Intent and Act in a County or State
other than the. — Another thing is, that the locality of the crime
is not necessarily in law, or always in fact, in the same county
with the personal presence of him who commits it? We have
indeed seen,? that, to constitute a crime, an evil intent must
combine with the evil act; but, though we usually contemplate
the intent as existing in the mind and the mind as inhabiting
the body, yet legally, instead of this, the intent follows and
dwells with the act, and this may be where the bodily presence
is not. Thus, if a man stands upon shore within a county,
and by discharging firearms kills another upon the high seas
without the couiity, he is triable for the murder by the admi-
ralty, which has jurisdiction over the locality where the ball

1 2 Hawk. P. C. Curw. ed. p. 802; 3 Ante, § 50.

Baunson v. Offley, 8 Salk. 89; 1 Stark.
Crim. PL 2d ed. 5, 8. Statutes of this
class are to be liberally construed.
Crim. Law, [. § 228, This seems to
have practically abolished the common
law rule for those cases to which it is
applicable ; but query whether it really
does so. Crim. Law, 1. § 197-201.

2 Stoughton ». The State, 13 Sm. &
. M. 2556 ; The State v. Toomer, 1 Cheves,

106; Nash v. The State, 2 Greene, Iowa, 87

286. In some of the States the pro-
vision is, that the indictment may be in
either county.

* Riley v. The State, 9 Humph. 646.

8 Crim. Law, 1. § 197 et seq. “In
general,” says Starkie, “ when a statute
creating a new felony directs that the
offender may be tried in the county in
which he is apprehended, but contains
no negative words, he may be tried in
that county in which the offence was
committed.” 1 Stark. Crim. P1. 2d ed.
12, citing 1 Hale P. C. 694; 8 Inst.

s See a previous note to this section.
1 Crim. Law, L § 80.
8 Crim. Law, 1. § 865, 370.
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§ 64 SOME LEADING PRINCIPLES. . [BooxK 11.
took effect, and not over the place where he stood to perpetrate
the.crime.! And one who poisons another by the help of an
innocent agent? is guilty of the murder in the county where
the poisoning took place.? So a person who puts forth a libel,*
or a threatening letter,® or a letter enclosing a forged instru-
ment intended to defraud the one to whom it is addressed,® or
a letter making a false pretence to a person who thereupon
parts with his goods in the county where he receives it,” or solic-
iting one to commit a crime,® may be indicted in the county to
. which it is sent, though he does not go there himself. Like-
wise it used to be held, that a man who entices away a slave
from his master is guilty, within the statutes on this subject, in
the county in which the slave quits service with the intent to
escape from bondage as a slave, whether the enticer were within
the county near enough to aid him or not? And one who
criminally neglects to do any act, as to surrender to a fiat in
bankruptey,! or repair a highway,!! is answerable for- the neglect
in the county where the act ought to have been done, and in no
other.? From the doctrine of this section it follows, that a
man may commit a crime against a State or country upon whose
soil he never placed his foot.}? .

§ 64. Part of a Criminal Aot in one County and Part in another.
— Sometimes a wrongful thing is done partly in one county
and partly in another ; and the common law rule here is, that,

1 Rex v. Coombes, 1 Leach, 4th ed.
888; 1 East P. C. 867; 1 Stark. Crim.
Pl 2d ed. 22, 28.

2 Crim. Law, 1. § 887, 599.

3 Anonymous, J. Kel. 63; 1 Stark.
Crim. Pl. 24 ed. 28.

¢ Commonwealth v. Blanding, 8 Pick.
804.
8 People v. Griffin, 2 Barb. 427; Rex
v. Girdwood, 1 Leach, 4th ed. 142; 2
East P. C. 1120; Esser’s Case, 2 East
P. C. 1125.

6 People v. Rathbun, 21 Wend. 509.

7 Reg. v. Jones, 1 Den. C. C. 561,
Temp. & M. 270, 1 Eng. L. & Eq. 538.
And see Adams v. People, 1 Comst.
178, 8 Denio, 190; Reg. v. Leech,
Dears. 642, 7 Cox C. C. 100, 86 Eng.
L. & Eq. 589. ’

8 Griffin v. The State, 26 Ga. 498.
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9 Mooney v. The State, 8 Ala. 828,
to which the earlier case of The State
v. Wisdom, 8 Port. 511, seems to be
opposed.

10 Reg. v. Milner, 2 Car. & K. 310.

11 Rex v. Clifton, 5 T. R. 498, 602, in
which it was held, overruling Rex v.
‘Weston, 4 Bur. 2507, that, if a parish,
bound to repair a highway, is situated
in two counties, an indictment for the
non-repair of the part of the way lying
in the one county, against the.inhabi-
tants only of the part of the parish within
that county, is bad : it should be against
the whole parish. And see Rex o
Great Broughton, 5 Bur. 2700.

12 Archb. New Crim. Proced. 74.

13 Commonwealth v. Corlies, 8 Brew-
ster, 576; Commonwealth v. Smith, 11
Allen, 248.
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to sustain an indictment, 0 much must be shown to have
occurred in the county where it is laid, as makes a complete
offence. A case may therefore be so situated that proceedings
cannot be carried on in either county.! Thus, under the English
statute, 3 Hen. 7, c. 2, against the forcible abduction and mar-
riage of an heiress, two acts were necessary to constitute the
felony ; first,a forcible abduction; secondly, a marriage ; and
80, if the heiress were taken by force from one county, and the
constraint ceased before she reached a second eounty in which
she was married, there could be no indictment in either;
though, if the constraint continued, the offence would be com-
plete in the latter county.? And, ¢ where clergy is ousted on
circumstances of aggravation, such circumstances must all be
proved to have happened within the county in which the offender
is tried.”3 :
§ 55. Continued — How in Misprision of Felony.— Some
writers have fallen into the mistake, that the doctrine of the
last section applies in its full extent to felonies only, not so
-strictly to misdemeanors ;* but, on principle, there can be no
difference, and the authorities show none in the facts of the
law.5 Their error has arisen from a misapprehension of a cor-
rect proposition ; namely, that, since every felony includes a
misprision of felony, which is a misdemeanor,’ if a felonious
act has been so committed, partly within each of several coun-
ties, as, though complete in itself, not to be complete in any
one county, still & prosecution for the misprision of it may be
carried on in either.” Now we have seen,® that a misprision is
a neglect, either to prevent the commission of a felony or
treason in the process of being committed, or to disclose it to
the authorities after it is done ; and so, when a man commits a
felony, he commits also a full misprision of it in every county
in which he does any part of the felony, or omits to make dis-
closure of what he has done.

1 Danby’s Case, 1 Hale P. C. 661, 41 Stark. Crim. Pl 2d ed. 26; 1
652; 1 Stark. Crim. P1. 2d ed. 2; Rex Chit. Crim. Law, 196.
v. Burdett, 4 B. & Ald. 96, 172. o Rex v. Burdett, 4 B. & Ald. 95,
21, Stark. Crim. Pl. 2d ed. 2; 1 188, cited 5 D. & R. 616.
East P. C. 468; Fulwood’s Case, Cro.  © Crim. Law, I. § 652
Car. 488 ; Crim. Law, IL § 1 et seq. 11 Hale P. C. 652, 663.
3 2 East P. C. 778. 8 Crim. Law, L. § 662, 655.
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§ 56. Btatutory Crime partly without the State — In Two Coun-
ties — Statutory Change of Common Law Rule.— But if a statute
creates an offence which, in ferms, must consist of acts both
within and without the State, an indictment under it will lie in-
that county, within the State, in which what we may call the
domestic part of the transaction is performed ;! for otherwise
the statute is réndered wholly inoperative.2 Obviously, too, a
legislative provision, bringing into being a new offence entirely
within the State, may be in such words as to require the appli-
cation of the same principle; and thus, by a necessary impli-
cation, to authorize proceedings in a county in which a part
only of the guilt was incurred.? In England,at present,an act
of Parliament provides expressly, ¢ that, where any felony or
misdemeanor shall be committed on the boundary or bounda-
ries of two or more counties, or within the distance of five
hundred yards of any such boundary or boundaries, or shall
be begun in one county and completed in another, every such
felony or misdemeanor may be dealt with, inquired of, tried,
determined, and punished in any of the said counties, in the
same manner as if it had been actually and wholly committed
therein.”* And there are similar provisions in some of our
States. .

§ 57. How Muoh in County of the Indictment— Forgery —
Attempt — Libel — Proouring. —The doctrine we are considering,
namely, that a complete crime must have been committed in
the county in which the indictment s laid, in order to sustain
it, demands only that so much should have been there done as
is strictly necessary® to the crime; while those things which
may be viewed as parcel of it or not at the election ® of the
prosecutor, or which may be contemplated merely as evidence,’
may equally well have occurred in any other locality.® Thus,
to state a simple case,a person who takes a false impression
of a warehouse key, for the purpose of having a false key made,
1] Stark, Crim. Pl.2d ed. 9; 1 Hale ¢ 7 Geo. 4, c. 64, § 12; Reg. v. Leech,

P. C. 706; 8 Inst. 80. Dears. 642, 38 Eng. L. & Eq. 589.
2 Crim. Law, 1. § 186. 8 Crim. Law, 1. § 697, 598.
3 And eee Pope v. Davis, 2 Taunt. ¢ Crim. Law, L. § 804.

252 ; Scott v. Brest, 2 T. R. 238,241; 7 Ante, § 61. .

Scurry v. Freeman, 2 B. & P. 881; .8 And see Skiff v. People, 2 Parker
%lae State v. Hudson County, 8 Zab. ' C. C. 139, 147.
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is indictable in the county where the warehouse and key are,
though the false key was made in another county! And to
proceed to facts apparently more complicated, when one solicits
another to commit an offence, the solicitation may be deemed
to be the beginning of the offence of the solicitor; and, if the
person solicited declines, or undertakes and fails, the solicitor
is, as we have seen,?indictable for the attempgt. Here evidently
. the indictment must be in the county where the soliciting is
performed; or at least it must be, if the other makes no attempt,
though the offence contemplated were to be accomplished in
another county.? But, suppose the person solicited proceeds
to the other county, and there executes the thing; the person
soliciting may then, if it were a misdemeanor, be held as a joint
principal, guilty not merely of the attempt, but of the substan-
tive crime; the solicitation may be shown, not as constituting
a part of the criminal act, but as evidence of the intent which
travelled with the act into the new locality, and dwelt with it
there, when done;* and thus that became an offence in the
second county, which, in another aspect, was a less offence in
the first. Hence the rule as to misdemeanors is, that all who
participate in them, whether present or absent, are indictable
in the county in which they are committed.® And therefore, .
says Starkie®: ¢“If A procure B to publish a libel, A is liable
to be indicted 7 in every county in which B publishes that libel.®
So if A abroad procure false vouchers to be delivered in Mid-
dlesex, which he has fabricated for the purpose of fraud, he is
indictable in Middlesex.”?

§ 58. Acoessory Before, continued — A.ccessory After.— Accord-
ing to ordinary legal reasoning, the procurer of a felony, as
accessory before the fact, should, like.the procurer of a misde-
meanor,X be indicted in the same locality with the immediate
actor; for he, too, should be deemed a principal. But we
have seen,!! that, owing probably to the blunder of some early

1 Griffin v. The State, 26 Ga. 498. § 1 Stark. Crim. PI1. 2d ed. 28.
2 Crim. Law, . § 689. 7 Rex v. Johnson, 7 East, 65.
o« 3 See Reg. v. Daniell, 6 Mod. 99,101. & See also Rex v. Girdwood, 1 Leach,
And see Griffin ». The State, 26 Ga. 498. 4th ed. 142, 2 East P. C. 1120.
4 Ante, § 63. ? Rex v. Brisac, 4 East, 164. And
51 Stark. Crim. Pl. 2d ed. 28; see Crim. Law, L. § 80.
Commonwealth v. Gillespie, 7 8. & R. ~ 10 Ante, § 57.
469, 478; Rex v. Brisac, 4 East, 164, 1, Crim. Law, 1. § 618, 624, 627.
vOL. 1. 8 33
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judge, he has become in the common law punishable rather by
reason of his enticemeny to the act than as partaking in it with
the immediate doer; and so perhaps he ought to be indictable
in the same manner, as to locality, with him who incites to &
misdemearior when the latter is not performed, namely, in the
county where the inciting is done.! But this question is left
in doubt by the old authorities,? and is doubtful also on prin-
ciple. Often, indeed, it is difficult to say on principle, when
one error, well established, should lead to the establishment of
a second error. To remove this embarassment, the statute
2 & 8 Edw. 6, c. 24, which, we have seen,® is common law in
this country, provides, § 4, ¢ that, where any murder or felony
hereafter shall be committed and done in one county, and
another person or more shall be accessory or accessories in any
manner of wise to any such murder or felony in any other
county, that then an indictment found or taken against such
accessory and accessories upon the circumstance of such mat-
ter before the justices of the peace or other justices or commis-
sioners to inquire of felonies in the county where such offences
of accessory or accessories in any manner of wise shall be
committed or done, shall be as good and effectual in the law as
if the said principal offence had been committed or done within
the same county where the same indictment against such acces-
sory shall be found.”* This statute extends also, we perceive,
to the accessory after the fact; and clearly, as to him, the rule
it prescribes is the same which is deducible from the ordinary
doctrines of the common law.® But, in respect to such acces-
sory after, it is the doctrine of the English courts, that, where
the principal offence is on the high seas, within the admiralty,
and beyond the common /law jurisdiction, the crime of receiv-
ing the principal offender on land, and within the body of a
county, cannot be taken cognizance of by the common law
tribunal.® ’

1 Ante, § 67. The State v. Moore, 6 Fost. N. H.
3 2 Hawk P. C. Curw. ed. p. 464 and 448,
note 2. And see Rex ». Easterby, 2 8 Crim. Law, 1. § 681.
Leach, 4th ed. 947, Russ. & Ry. 87; ¢ Admiralty Case, 18 Co. 51. The
Admiralty Case, 18 Co. 61. . reason assigned is, ““that the common
3 Ante, § 62. law cannot take cognizance of the origi-
4 2 Hawk. P. C. Curw. ed. p. 4565, nal offence, because that is done out of
$ 50; 1 Stark. Crim. Pl. 2d ed. 6-7; the jurisdiction of the common law;
34



CHAP. IV.] PROSECUTED WHERE COMMITTED. § 60

§ 69. Applications of Foregoing Doctrines : —

In either of Several Counties — Larceny, and Goods removed —
(®Possession of Goods by Thief after Change in Statute, in the
Note). — When we apply the foregoing doctrines to the actual
facts of crime, we see that often the indictment may be main-
tained in any one of several different counties. A frequent
illustration of this proposition is witnessed in cases of larceny.
For although, to constitute larceny, there must be a taking and
carrying away of the property by trespass,! and the intent to
steal and the trespass must concur in point of time;? still,
if the goods stolen are removed over a perceptible space in
locality, each step taken by the thief with them may be viewed
as a separate act of trespass, and, if his intent to steal continues,
as a separate larceny; so that the thief can be indicted for a
complete larceny, either in the county where he first took the
goods, or in any other into which, the intent to steal continuing,
he carries them.? And it is immaterial whether he takes them
to the other county immediately, or a long time after the
original taking;% yet the transfer must be felonious, or there
must be some felonious trespass in the new locality, it not
being sufficient where the prisoner, having the goods about
him, goes there with an officer who has arrested him for the
theft.5

§ 60. simple Laroeny, continued — Compound Laroenies — Joint,
&c.— From these views it follows, that, if the larceny in the .
first county is a compound one, as, for example, if it is com-
mitted in the course of a robbery, the conviction in the second

and, by consequence, where the com-
mon law cannot punish the principal
the same shall not punish any one as
accessory to such principal.” p. 68.

1 Crim. Law, I1. § 808.

2 Crim. Law, II. § 810.

$ Rex v. Thompson, 2 Russ. Crimes,
Gresa. ed. 116; The State v. Douglas,
17 Maine, 198; Tippins v. The State,
14 Ga. 422; Anonymous, 1 Crawf. &
Dix C. C. 192; Crow v. The State, 18
Als. 541; Commonwealth v. Cousins,
2 Leigh, 708; The State ». Whaley, 2
Harring. Del. 688; Commonwealth v.
Rand, 7 Met. 476; Commonwealth v.
Simpson, 9 Met. 188; The State v.

Bryant, 9 Rich. 118; People v. Smith,
4 Parker C. C. 256; People v. Garcia, 26
Cal. 581, 588. On this principle it has
been held, that if, between the original
theft and the finding of the indictment,
the statute relating to larceny has been
superseded by a new otle, the thief, who
retains possession of the goods, may
be proceeded against under the new
statute. The State v. Somerville, 21
Maine, 14. The doctrine of the text
was held in North Carolina, not to ap-
ply to slave stealing. The State ».
Groves, Busbee, 191.

4 Rex v. Parkin, 1 Moody, 45.

§ Rex v. Simmonds, 1 Moody, 408,
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§ 61 SOMBE LEADING PRINCIPLES. [Book 1.
county can be only for the simple larceny, not including its
aggravations ; because the aggravations took place only in the
first county.! And on the same principle, an indictment for
stealing a ¢ brass furnace,” in a particular county, is not sup-
ported by proof that the prisoners stole such an article in an-
other county, there broke it into fragments, and then took the
fragments to the county where the offence is laid ; because the
thing stolen in the latter county was certain pieces of brass,
not correctly described by the words brass farnace.? Likewise
it has been ruled, that, where four persons commit a joint lar-
ceny in one county, and there divide the goods, and then bring
them, in separate parcels, to another county,— they cannot, in
the latter, be held jointly, but each is guilty in the latter of a
several larceny as to his separate parcel ;2 while, on the other
hand, if they commit in the latter county a sufficient joint tres-
pass, with intent to steal, whether the goods were brought to
it severally or jointly, they may be held jointly.* Of course it
is not material 5 in the application of these principles, whether
the larceny is one by statute or at thé common law.®

§ 61. Crimes by Letters through the Mail — Embexzalement —
Conspiracy. — Moreover, it has been held,—a doctrine not
firmly established, though sufficiently so, — that & man who
deposits in the post-office & letter, provoking a challenge to

1 Haskins ». People, 16 N. Y. 844,
848; 2 Russ. Crimes, Grea. ed. 118;
Rex v. Thomas, 2 East P. C. 605, 2
Leach,. 4th ed. 634; 1 Hale P. C. 607,
508, 686 ; 2 Ib. 168. And see Rex v.
Millar, 7 Car. & P. 666; The State v.
Groves, Busbee, 191, .

2 Rex v. Halloway, 1 Car. & P. 127,
And see Rex v. McAleece, 1 Crawf. &
Dix C. C. 164; ‘Anonymous, 1 Crawf.
& Dix C. C. 192; Rex v. Edwards,
Russ. & Ry. 497. Where the indict-
ment was for stealing “two turkeys,”
and the proof showed, that they were
killed before being taken into the sec-
ond county, the charge was held not to
be sustained ; because, the court eaid,
the words “ two turkeys ’ implied live
ones, and the indictment “ought to
have been for stealing two dead tur-
keys.” Rex v. Halloway, 1 Car. & . 128.

3 Rex v. Barnett, 2 Russ. Crimes,
Grea. ed. 117. See Rex v. Dann, 1
goody, 424; Rex v. Smith, 1 Moody,

9,

¢ Rex v. County, 2 Russ. Crimes,
Grea. ed. 118; Commonwealth v.
Dewitt, 10 Mass. 1564. See Rex v.
McDonagh, Car. Crim. Law, 8d ed.
4.
5 Crim. Law, 1. § 186.
6 Commonweslth v. Simpson, 9 Met.
188; Commonwealth v. Rand, 7 Met.
476; Crow v. The State, 18 Ala. 541.
And see The State v. Whaley, 2 Har-
ring. Del. 588 ; Rex v. Thomas, 2 East
P. C. 605, 2 Leach, 4th ed. 634. Rex
v. Millar, 7 Car. & P. 666, may well be
put as having turned on a question of
evidence ; and whether the reporter is
right in his note, query.



CHAP, IV.] PROSECUTED WHERE COMMITTED. § 62

fight a duel,! or containing a libel 2 or a forgery® or an offer
to bribe,* is indictable in the county in which he deposits it ;&
while, as we have seen,® he is also liable in the county to which
it is sent. The principle underlying the doctrine is, that the
deposit of the letter is a sufficient publication to constitute an
offence, either as a substantive crime or as an attempt.” 8o,
under various circumstances, the act of embezzlement may be
deemed to have been committed in any one of several different
counties, at the election of the prosecuting power® And,
though the gist of conspiracy is the unlawful combination,® so
that the offence is cognizable only in some county where such
mental concord took place ;1 yet, as in point of law the con-
spirators renew the conspiracy with every act done by any one
of them in carrying out the plan, they may be indicted either
in the county in which they first entered into the unlawful com-
bination, or in any other county in which, in pursuance of it,
any overt act is performed.

§ 62. Statutory Changes : —

Barly Acts of Parllament.— We have thus far been examining
the subject of the present chapter in the light of the common
law as it prevails in our States. Besides the English statute of 2
& 3 Edw. 6, c. 24, which, we have seen, is common law here,2
there are other acts of Parliament sufficiently early in date to
fall within the sathe consideration.’® But they are all either of
a nature local to the mother country, or otherwise of no prac-
tical common law importance with us. .

1 Rex v. Williams, 2 Camp. 508. 974, Russ. & Ry. 68, 8 B. & P. 596;
And see Rex v. Burdett, 4 B. & Ald. Rex v. Hobson, 1 East P. C. Add. xxiv.,

95, 127. 2 Leach, 4th ed. 974; Reg. ». Murdock,
2 Rex v. Burdett, 8 B. & Ald. 717,4 8 Eng. L. & Eq. 677; 1 Stark. Crim.
B. & Ald. 96. : Pl 24 ed. 25, 26.
8 Perkin’s Case, 2 Lewin, 1560. 9 Crim. Law, I. § 519, 1024.
4 United States v. Worrall, 2 Dall.  1¢ Reg. v. Best, 1 Salk. 174.
384, 388. 11 Commonwealth . Gillespie, 7 S. &

® And see Rex v. Johnson, 7 Eut, R. 469, 478 ; People v. Mather, 4 Wend.
66, 8 Smith, 94; Rex v. Watson, 1 229, 259; Rex v. Brisac, 4 East, 164.
C:mp 2156 ; Rex v. Williams, 2 Camp. Rex v. Bowers, cited 4 East, 171; Com-
monwealth v. Corlies, 8 Brewster, 676,

“ "Ante, § 58. 13 Ante, § 52, 58.
7 And .eeCnm Law, 1. § 865, 660, 13 Bee 1 Stark. Crim. Pl. 2d ed. 9-20.
865. 4 Polygamy.— The statute 1 Jac. 1,

8 Rex v. Taylor, 2 Leach, 4th ed. c.11, against polygamy, provided, in
87



§ 65 SOME LEADING PRINCIPLES. [Boox 11.

§ 68. Ameritan Statutes.— By statute in New York, ¢« when
any offence shall have been committed within this State, on
board of any vessel navigating any river, lake, or canal, an
indictment for the same may be found in any county through
which, or any part of which, such vessel may be navigated in
the course of the same voyage or trip, or in the county where
such voyage or trip shall terminate.” ! There are similar pro-
visions in other States.? In Missouri, this kind of enactment
has been held to be constitutional.® A like statute exists also
in England.# And there are, relating to this general subject,
some other English and American enactments not necessary to
be here mentioned.

II. As to Crimes against the United States.

§ 64. Constitutional Provisions.— In the body of the Consti-
tution of the United States, there is a provision, applicable only
to the general government, that  the trial of all crimes, except
in cases of impeachment, shall be-by jury; and such trial
shall be held in the State where the said crimes shall have been
committed ; but, when not committed within any State, the
trial shall be at such place or places as the Congress may by
law have directed.”® And an amendment further declares:
In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the State
and district wherein the erime shall have been committed,

¢ which district shall have been previously ascertained by law.” 8

§ 65. Btatutes — their Meaning. — The principal acts of Con-

§ 1, that the offender against the statute
might be tried in any county where he
should be apprehended. 1 Stark. Crim.
Pl 24 ed. 11. But I presume this en-
actment is superseded in all the States
by more recent legislation. Under it,
the English courts decided, that, where
the person is taken into custody on a
charge of larceny, he may be detained
for polygamy, and such detaining will
be an apprehension authorizing an in-
dictment in the same court for the po-
lygamy. Rex v. Gordon, Rues. & Ry.
48

1 As to the construction of which,
38

see People v. Hulse, 8 Hill, N, Y. 809;
Manley v. People, 3 Seld. 295.

2 Nash v. The State, 2 Greene, Iows,
288; Steerman v. The State, 10 Misso.
508 ; The State v. Timmens, 4 Minn.
825. .

3 Steerman v. The State, 10 Misso.
508. And see Wood v. Steamboat
Fleetwood, 27 Misso. 169.

4 Stat. T Geo. 4, c. 64, § 13; Reg. v.
Sharpe, Dears. 415, 24 Law J. x. s. M.
C. 40, 29 Eng. L. & Eq. 682. .

5 Const. U. 8. art. 8, § 2, cl. 8.

§ Const. U. 8. Amendm. art. 6;
Uhnited Statea ». Britton, 2 Mason, 464.



CHAP. Iv.] PROSECUTED WHERE COMMITTED. § 67

gress relating to the matter provide, that,‘ in cases punishable
with death, the trial shall be had in the county where the
offence was committed ; or, where that cannot be done without
great inconvenience, twelve petit jurors at least shall be sum-
moned from thence;” ! and that ¢ the trial of all offences which
shall be committed upon the high seas or elsewhere, out of the
limits of any State or district, shall bein the district where the
offender is apprehended, or into which he may be first:
brought.””3 The former of these provisions is edrlier in date
than the constitutional amendment recited in the last section ;
by which, however, it is not repealed ;3 while yet it may be modi-
fied in some slight degree by subsequent legislation.* The
courts deem themselves to comply with the provision when
they summon the jurors mentioned from the county in which
the offence was committed, without resorting to the difficultand
doubtful expedient of ordering a special term to be held in that
county.5

§ 66. Crimes within State Limits.— Another adjudged point
is, that, in all cases of crime committed against the United
States, within the local limits of a State, the offender’s trial
must be in the State and judicial district of its commission ;
the provision respecting the trial being had in the judicial dis-
trict into which the offender is first brought, not being applica-
ble in such circumstances.® By being brought within the district
is meant, brought into custody, and not mbrely conveyed thither
by the ship in which the offender first arrives.”

§ 67. How the Place Determined. — The United States courts
do not take judicial cognizance of the fact, that a particular
place named is, or is not, within the boundaries of a State,
Therefore a special finding by a jury, in a criminal case, that
the offence was committed in a particular place, not adding in

11 U. 8. Stats. at Large, p 88, act of 3 United States v. Burr, 1 Burr’s
Sept. 24, 1789, ¢. 20, § 29; United Trial, Phil. ed. 852, 858.

States v. Burr, 1 Burt’s Trial, Phil. ed. ¢ United States v. Cornell, 2 Mason,
862; United States v. Cornell, 2 Mason, 91, 96.

91, 96 ; United States v. Wilson, Bald. § See the several cases before cited
78, 117. to this section.

2 4 U. 8. Stats. at Large, p. 118, act ¢ United States v. Jackalow, 1 Black,
of 1825, c. 65, § 14. And see The 484; United States v. Bird, Sprague,
Octavia, 1 Gallis. 488; United States 299.

v. Thompeon, 1 Sumner, 168. 1 United States v. Bird, supra. *

89



- §68 SOME LEADING PRINCIPLES. [Booxk 11.

what State the place is, has been held to be insufficient, and the
verdict must be set aside. Nelson, J.,in giving the opinion
of the court, observed, upon this general question: ¢ The
boundary of a State, when a material fact in the determination
of the extent of the jurisdiction of & court,is not a simple
question of law. The description of a boundary may be a
matter of construction, which belongs to the court; but the
application of the evidence in the ascertainment of it as thus
described and interpreted, with a view to its location and settle-
ment, belongs to the jury.”?

CHAPTER V.
CHANGE 'OF VENUE.

§ 68. The General Dootrine. — In Burrow’s Reports we have
the following as enunciated by the court: ¢ The law is clear
and uniform as far back as it can be traced. Where the court
" has jurisdiction of the matter, if from any cause it cannot be
tried in the place, it shall be tried as near as may be. . . .
-Where an impartial trial cannot be had in the proper county,
it shall be tried in thd next.”2? This is the doctrine of what is
termed change of venue. It is stated by Starkie as follows:
“ Where an indictment has been removed into the Court of
King’s Bench by certiorari, if a case be made out which shows
that the justice of the ¢ase requires it, the court will direct the

1 United States v. Jackalow, 1 Black,
484, 487.

2 Rex v. Cowle, 2 Bur. 884, 869. In
the case of Rex v. Holden, 6 B. & Ad.
847, 8564, 855, 2 Nev. & M..167, Lord
Denman, C. J., observed: ‘I appre-
hend that the power of changing the
place of trial, whenever it is necessary
for the purpose of securing as far as
possible a fair investigation, is a part
of the jurisdiction of this court; and
that that power may be exercised,
wheie it is absolutely necessary, in

40

cases of felony. Instances have oc-
curred in which this has been done for
the purpose of removing the trial from
limited jurisdictions, but there does not
appear to be any in which it has been
done with respect to & county at large ;
and I should think such a proceeding
could not be necessary where the re-
moval must be from one great county
to another. Where it has happened on
indictments for misdemeanor, the cir-
cumstances have almost amounted to a

necessity.”



CHAP. V.] CHANGE OF VENUE. § 69
trial to be had in the next adjoining county.”! This change
of venue is in many of our States allowed, by statute or other-
wise, in proper circumstances.?

§ 69. Whether a Common Law Right in our States.— It might
be interesting to trace the unwritten law of the several States
to discover, whether or not this doctrine of the change of venue
has been everywhere received in this country as a part of our
inheritance from the mother country; and, if it has, to show
by what means, in some States in which it is believed not to
exist, it has been set aside. But such an investigation is not
practically important. In Vermont it has been held, that there
can be no change of venue; because, said Redfield, C.J., *“ as
the statute provides, in general terms, for the trial of criminal
cases in the county where the offence is charged to have been -

‘ committed, we do not perceive how any court could order a
trial in such cases in any other county.” 2 Here, therefore, is,
in effect, a statutory prohibition. In other States, as already
observed,* the change of venue is expressly authorized by
statute.® And there may be States in which the change is

11 Stark. Crim. Pl. 2d ed. 30; Rex
». Hunt, 8 B. & Ald. 444, 2 Chit. 180;
Reg.v. Wilts, 6 Mod. 807; Rex v. Not-
tingham, 4 East, 208; Rex v. Clen-
don, 2 Stra. 911; 1 Chit. Crim. Law,
201.

2 Fanny v. The State, 6 Misso. 122;
People v. Harris, 4 Denio, 160; Peo-
plev. Webb, 1 Hill, N. Y. 179; The
State v. Ware, 10 Ala. 814; Porter v.
The State, 5 Misso. 688; The State v.
Burris, 4 Harring. Del. 682; Innerarity
v. Hitcheock, 8 Stew. & P. 9; Com-
monwealth ». Rolls, 2 Va. Cas. 68;
Commonwealth v. Bedinger, 1 Va. Cas.
125 ; Commonwealth v. Wildy, 2 Va.
Cas. 69; The State v. Brookshire, 2
Ala. 303; People v. Vermilyea, 7 Cow.
108; People v. Scates, 3 Scam. 351;
Clark v. People, 1 Scam. 117 ; Findley
v. The State, 5 Blackf. 576; Maton v.
People, 16 I1l. 536 ; Brennan ». People,
15 Tl 511; Moses- v. The State, 11
Humph. 282.

3 The State v. Howard, 81 Vt. 414,
415.

4 Ante, § 68.

& Gordon v. The State, 8 Towa, 410;
The State ». Barrett, 8 Iowa, 686;
Bishop v. The State, 80 Ala. 34 ; Moses
v. The State, 11 Humph. 282; and
many other cases, including those cited
to the last section. In' a New York
case decidéd in 1827, there was em-
ployed some language indicating, to
outward appearance, that the doctrine
of change of venue did not prevail in
this State, but that something else
analogous did. Said Savage, C.J.:
 Changing the venue, speaking techni-
cally, is out of the question. The course
in criminal prosecutions, where a clear
case is made out, is, to order a sug-
gestion upon the record, that a fair and
impartial trial cannot be had in the
county where the offence is laid. A
venire is then awarded to the sheriff
of another county, and the cause tried
there; the indictment remaining un-
altered as to the venue.”” And Wood-
worth, J., observed: * There is no
doubt of our power, upon a proper
case, to send a criminal cause down
for trial to & county other than that in

41



§ 70 SOME LEADING PRINCIPLES, [Book 1.
made in pursuance merely of the common law doctrine; but
doubtless in most if not all of the States, the question depends
upon statutory and constitutional provisions.

§ 70° For what Causes. — Concerning the causes for which
the change will be allowed, Chitty observes: ‘ An indictment
against a county for not repairing a bridge! will be thus
removed, because the jury by whom it would be tried, would
form part of the defendants. And therefore upon a suggestion
entered by leave of the court upon the roll? that a fair and

' impartial trial cannot be had in the county of the city of Ches-

ter, the court will award the trial .to be had in the adjoining
county palatine. On an indictment for a misdemeanor, the
Court of King’s Bench will permit a suggestion to be entered
on record, for the purpose of carrying the trial into an adjoin-
ing county, where there appears to be a reasonable ground,
on the affidavits, for believing that a fair and impartial trial
cannot be had in the county where such inference is to be
drawn.” 3 It may be said, in general, that, while the English
tribunals will change the venue when plainly an impartial trial

which the venue was Iaid. Crimes,
however, are essentially local. Hence,
the venue, as such, cannot be changed.
The place of trial must be altered by
suggestion, and on clear proof that
the cause cannot be tried in the county
where the offence is laid, with safety to
the rights of the defendant.” People v.
Vermilyea, 7 Cow. 108, 187, 189, This
appears, however, not to differ mate-
rially from the English practice; and,
though in exact language the term
change of venue may not seem appro-
priate, yet it is the term generally
employed to signify this, and kindred
things. The analogy between what
was thus laid down in New York, and
what is done in England, appears from
the following extract taken from the
report of a case in the Court of King’s
Bench: “ This was an indictment for
the non-repair of a road lying within
the county of the city of Chester, re-
turned by certiorari into this court;
and on a former day & rule had been
obtained, on motion of Mr. Erskine,
for the prosecutor, for leave to enter &

42

suggestion on the record, that a fair
and impartial trial could not be had in
that county; and praying the court to
award a trial in the county of Salop,
that being the next English county,
where the king’s writ of venire runs.”
Rex v. 8t. Mary, 7 T. R. 735. I infer
that the above New York case was
decided under the common law of the

-State; for so the matter seems to have

been regarded both by the counsel and
the court. But since then, there has
been enacted a statute allowing the
venue to be changed in “special cases.”
Said the court: “ The statute has not
introduced a new rule.” People v.
Harris, 4 Denio, 160. See also People
v. Webb, 1 Hill, N. Y. 179, where it
appears that the right to change the
venue comes both from the common
law and the Revised Statutes.

1 Referring to Rex v. Cumberland,
8 T. R. 19¢.

1 Referring to Rex ». St. Mary, 7 T.
R. 785.

3 1 Chit, Crim. Law, 201,
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cannot be had in the county where the indictment was found ;!
yet this is an authority which will be exercised with great
caution, and only in extreme cases.3 In one case it was held
to be no reason for changing the venue, in an indictment for a
conspiracy to destroy foxes and other noxious animals, that the
gentry of the county in which the indictment was found, were
addicted to fox-hunting.?

_§ 71. Continued. — Similar to the Enghsh doctrine, as to the
causes for which a change of venue will be ordered, is the
American. Thus, it will not be changed for the mere conven-
ience of the witnesses and partles ;% neither will it be, because
of a mere belief, expressed in the affidavits, that the prisoner
cannot have a fair and impartial trial in the county where the
indictment was found. Facts and circumstances must appear,
establishing this conclusion to the satisfaction of the court.®
It is not necessary, as a foundation for this order, that there
ghould have been an unsuccessful attempt to obtain an impartial
jury in the county of the indictment.® Partiality or prejudice
in the judge is a good cause for a change of venue;? so, a for-
tiori, is pecuniary interest in the event of the prosecution.®
In like manner, the venue may be changed, if, before the eleva-

1 Rex ». Hunt, 8 B. & Ald. 444, 2
Chit. 130.

2 Rex v. Holden, 6 B. & Ad. 847, 2
Nev. & M. 1687, ante, § 68, note; Rex
v. Harris, 8 Bur. 1830, 1 W. Bl. 878.
In a case of felony, the court refused
to allow the defendant to enter a sug-
gestion for changing the venue, on the
ground of prejudice prevailing in the
county. Rex ». Penpraze,1 Nev. & M.
812, 4 B. & Ad. 573.

3 Rex v. King, 2 Chit. 217.

4 People v. Harris, 4 Denio, 150.
See People v. Baker, 8 Parker C. C.
181.

§ People v. Bodine, 7 Hill, N. Y.
147 ; People ». Long Island Railroad, 4
Parker C. C. 602; The State v. Wind-
sor, 5 Harring. Del. 512; The State v.
‘Burris, 4 Harring. Del. 582; Wormeley
v. Commonwealth, 10 Grat. 668 ; Peo-
ple v Graham, 21 Cal. 261.

¢ People v. Long Island Railroad,
supra. In California, there is no error

in postponing the consideration for &
change of venue in a murder case,
until an attempt is made to impanel &
jury. People v. Plummer, 9 Cal. 298,
‘Where a trial for murder commenced
on Tuesday, and a jury was obtained
on Friday, and two hundred men were
summoned as jurors, all of whom had
formed an opinion except the twelve
selected, and thirty-four who were
challenged, it was held, that the refusal
of the circuit judge to change the venue
was not such an error of judgment as
would authorize the Supreme Court to
reverse his decision. Moses v. The
State, 11 Humph. 282. See also
Wormeley v. Commonwealth, 10 Grat.
6658.

T Ex parte Curtis, 8 Minn. 274 ; Ley-
ner v. The State, 8 Ind. 490. Contra,
in California. People v. Williams, 24
Cal. 81; People v Shuler, 28 Cal
490.

8 Jim v. The State, 3 Misso. 147.
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§ 72 SOME LEADING PRINCIPLES. [BoOK m.
tion of the judge to the bench, he was the prisoner’s counsel in
the matter.! And,in a California case, where one huundred
citizens of the county had united in employing counsel to
prosecute the prisoner, this was held to entitle him to a change
of venue? But in a later case this decision was deemed 'to
have gone quite far; the case ¢ appears,” said the court,  to
have been decided without an examination of the law as it is
now settled, and we should not be justified in applying it as
authority in ‘any case falling short of it in any degree.” There-
fore “the fact,” it was held, “that thirty or forty persons,
upon being solicited, have contributed small sums to defray the
cost of employing a lawyer to assist the prosecuting attorney,
does not show the existence of such an excitement or prejudice
in the whole county upon the subject as would preclude the
possibility or probability of procuring an impartial jury without
difficulty, or would in any manner interfere with the impartial
administration of the laws.” 3

§ 72. Disoretionary — Peremptory.— In Illanls, ¢ the stat-
ute,” says the court, ¢ providing the mode of changing the
venue, is peremptory, — that the court shall award a change,
when the application is made in the mode and for the causes
set out in the statute.” It is therefore unnecessary for the
prisoner applying, to do more than simply bring himself within
the terms of the statute; and he is entitled, as of course, to
the order he seeks.t But in most of our States, the application
for a change of venue is addressed to the judicial discretion,
and the matter is not deemed one pertaining to strict right’
In some States, the discrotion herein exercised by an inferior

,1 The State v. Gates, 20 Misso.
400.

2 People v, Lee, 6 Cal. 868. In
South Carolina, an affidavit of one in-
dicted for a capital offence, stating that
he believed he could not obtain an im-
partial trial because a subscription for
his arrest had been raised in the dis-
trict, was held not to be sufficient
ground for & change of venue. The
State v. Williams, 2 McCord, 883. Said
Colcock, J.: “ The fact stated was not
of such a character as to produce any
nnproper bias on the minds of those
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. who were subacribers, and the subscrip-

tion was confined to a very few.”

3 People v. Graham, 21 Cal. 261,
266, opinion by Norton, J.

4 Clark v. Peopie, 1 Scam. 117, 8. ».
Barrows v. People, 11 Ill. 121; Bren-
nan v. People, 16 I, 511. It is differ-
ent in the recorder’s court for the city
of Chicago. Maton v. People, 16 111, 586.

§ Hubbard v. The State, 7 Ind. 160;
Grifith v. The State, 12 Ind. 548; Hall
v. The State, 8 Ind. 489; Weekg v.
The State, 81 Missis. 490; Mask v.
The State, 82 Missis. 405.
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tribunal can be revised by the superior one;! in other States,
it cannot.2 This depends upon the peculiar statutory and com-
mon law jurisprudence of the State. In some States, the venue,
by statute, can be changed but once.?

§ 78. Points of Practice.— Connected with this matter there
have been decided, in the various States, many points of prac-
tice, more or less depending upon common law principles, and
more or less resting in statutes. Some of these decisions are
meptioned in a note4 The change of venue is nsually ordered

1 People v. Lee, 5 Cal. 858. Still
the Superior Court will not reverse the
action of the court below, except in
cases of clear abuse of the discretion,
or palpable error. Ellick v. The State,
1 Swan, Tenn. 825; People v. Fisher,
6 Cal. 164; Gordon v. The State, 8
Iowa, 410; The State v. Barrett, 8
Jowa, 538. Where a new tria] in a
eriminal case has been ordered because
the court improperly refused to change
the venue, the defendant, at the new
trial, must file new affidavits, showing
that the cause for the change still con-
tinues. The State ». Nash, 7 Iows,
847. Under the Tennessece statutes,
the court is bound, in the exercise of
a sound legal discretion, to grant a
change of venue, when it appears that
the prisoner cannot have a fair trial in
the county where the indictment was
found. Yet where in a former trial the
court bad improperly denied the appli-
cation for a change and the prisoner
was convicted, but on other grounds
granted a new trial which resulted in a
conviction, it was held, that the former
error would be of no avail to the pris-
oner on & motion for a second new
trial. Major v. The State, 4 Sneed,
697. -
2 McCorkle v. The State, 14 Ind. 89 ;
Ex parte Banks, 28 Ala. 28; The State
v. Ware, 10 Ala. 814; Spence v. The
State, 8 Blackf. 281; Fleming v. The
State, 11 Ind. 234; Maton v. People,
16 Ill. 588; Findley v. The State, b
Blackf. 576 ; Sumner v. The State, 5
Blackf. 579 ; The State v. Brookshire,
2 Ala. 808; The State v. Mooney, 10
Iowa, 606; The State v. Arnold, 12

Iowa, 479; The State v. Ostrander,
18 Iowa, 486. .

3 Aikin ». The State, 85 Ala. 899.
And see Inmerarity v, Hitchcock, 8
Stew. & P. 9. In Iowa the venue may
be changed more than once. The State
v. Minski, 7 Yowa, 886.

4 In the absence of express enact-
ment, the clerk of the court from which
the venue is changed has no authority
to remove the original papers from the
file. A transcript of them, properly
certified, is all he is to transmit, and it
is sufficient to proceed upon. Brown-
ing v. The State, 80 Missis. 6566. It
satisfles, too, the Indiana statute. Jones
v. The State, 11 Ind.'8567. 8o aiso in
Maryland, Price v. The State, 8 Gill,
205. Therecord must show a transcript
of the proceedings in the first court,
and a certificate of change, to give juris-
diction to the second court. Johnson v.
The State, 11 Ind. 481. In Alabama,
on change of venue, the prisoner must
be tried on a certified transcript of the
original indictment and -proceedings
thereon, to satisfy § 8618 of the code,
and not on the original papers them-
selves, as required by the former rule
of practice. Bishop v. The State, 80
Ala, 84. The same in Missouri. Ruby
v. The State, 7 Misso. 2068. In Ten-
nessee, the jurisdiction of a court to
which a criminal has been transferred
by ghange of venue, is not ousted by a
failure to enter on the minutes of the
court at the first term a transcript of
the records of the case. Calhoun v.
The State, 4 Humph. 477. See also
as to the record and the transcript
thereof, Ellick ». The State, 1 Swan,
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on application of the prisoner, first giving notice to the prose-
cuting officer, and then supporting the application by affida-

Tenn. 826; Adams v. The State, 1
Swan, Tenn. 466. A prisoner charged
with a capital offence, where the venue
was changed, went to trial without ob-
Jjecting that the record transmitted was
not attested by the seal of the court.
Held, that this was a waiver, and that
the objection could not afterward be
made. And the seal of the court seems
not to be necéssary, when the clerk
attests the record. Major v. The State,
2 Sneed, 11. See also, Brown v. The
State, 18 Ark. 96; Bishop v. The State,
80 Ala. 84; Bramiett v. The State, 81
Ala. 876. The Virginia act of Assem-
bly, which directs, that, on a change
of venue in a case of felony, the judge
shall certify the recognizances, together
with a copy of the record of the case,
“and all other papers which he may
deem necessary for the trial,” does not
require that he should certify a copy
of the record of the examining court.
Vance v. Commonwealth, 2 Va. Cas.
162. Where an indictment for murder -
is removed from the Common Pleas to
the Supreme Court of Ohio, at the elec-
tion of the prisoner, the original indict-
ment must be sent up. But the clerk
of the Common Pleas need not certify
in the transcript, that he has deposited
it in the Supreme Court; that may be
shown aliunde. Shoemaker v. The
State, 12 Ohio, 43. Where a prisoner,
in North Carolina, is removed to an
adjacent county, the record sent with
him need not set forth the formula by
which the grand jury was constituted.
The State v. Lamon, 8 Hawks. 175,
In Indiana, if an indictment is found in
the circuit court of one county of the
State, and is tried in the circuit court
of another, the record not showing a
change of venue, or any objection made
to the jurisdiction of the latter court,
a change of venue will be presumed.
Doty v. The State, 6 Blackf. 529. Yet
another Indiana case holds it to be
mecessary for the record to show, not
only that the court before which the
indictment was found had jurisdiction
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of the offence, but also the court which
tried the cause. The jurisdiction of
the court which tried the cause can be
shown only by a statement, in the na-
ture of & caption to its proceedings,
that the indictment was filed there,
and that the prisoner was tried upon
it. The indictment should also consti-
tute a part of the record of the last-
named court. Doty v. The State, 7
Blackf. 427. Yet, under the statute, the
indictment need not be recorded in the
court in which it was found. Beauchamp
v. The State, 6 Blackf. 209. But by &
subsequent statute the indictment must
be recorded in the county where it was
found. Reed v. The State, 8 Ind. 200.
The certified copy of the indictment,
transmitted on a change of venue, may
be read to the jury on the trial ; there-
fore, if the entire transcript, containing
a copy of the indictment, is offered, and
the defendant objects to it as a whole,
his objection may be overruled. Har-
rall v. The State, 26 Ala. 52. See also,
regarding the transcript of the indict-
ment, Pleasant v. The State, 156 Ark.
624; Sharp v. The State, 2 Iowa, 464 ;
Harrall v. The State, 26 Ala. 52; The
State v. Hicklin, 5 Pike, 190; The State
v. Greenwood, 5 Port. 474; Ward v,
The State, 28 Ala. 63; Stone v. Robin-
son, 4 Eng. 469, 477; Stringer v. Ja-
cobs, 4 Eng. 497; Green v. The State,
19 Ark. 178. Upon a change of venue,
the court to which the case is removed
is bound to presume all things regular
before the change, — as, the existence
of a good caption to the indictment, —
and it devolves upon the prisoner to
show any fatal irregularity ; likewise it
is to be presumed that the record has
been duly transmitted and delivered.
Said Taylor, J.: “ As the circuit court
of Montgomery County is a court of
general jurisdiction, the court into
which the case was removed was bound
to infer that all things had been regu-
larly done before the change of vepue
was ordered.” The State v. Williams,
8 Stew. 4564, 468. An fllegal change
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vits ;! but it may equally be ordered, in the absence of any
provision® of written law to the contrary, when applied for by
the representative of the government.? After the venue has
been changed, it may, with the prisoner’s consent, be changed
back agein to the original county; for, said Stone, J., ¢ the
right to have his trial adjourned to a county free from preju-
dice against the accused is a privilege secured to the prisoner,
which he may waive, either before or after the order changing
the venue has been entered.” # -

§ T4. Continued. — If the prisoner has been arraigned, and
has pleaded to the indictment, before the venue is changed,
there is no need of a second arraigument and plea in the sec-
ond county.* Yet if in the second county he is arraigned and
pleads again, this double arraignment cannot be assigned for
error. It has been said to be a safe and judicious practice, to
require the plea of not guilty to be given in before the change
of venue is awarded.® The removal to the second county must
take place before the commencement of the trial; in other
words, before the panel of twelve jurors is fully completed and
sworn® The change is not necessarily to be made at the first
term of the court.” When it is rhade, it has been held in Iowa,

of venue, where the transfer has still
been made to a court having compe-
tent jurisdiction over that species of
offence, has been held in Missouri, by
a8 majority of the judges, not to be
ground for reversing the judgment, at
the instance of the defendant on whose
application the change was made. Por-
ter v. The State, 5 Misso. 588. As to
the sufficiency of a certificate of the
record of & change of venue, see Aaron
v. The State, 87 Ala. 108 ; Scottv. The
State, 87 Ala. 117.

1 The State v. Barfleld, 8 Ire. 844;
The State ». Nash, 7 Iowa, 847; The
State v. Floyd, 16 Misso. 849; People
v. Baker, 1 Cal. 408; The State v.
Worrell, 256 Misso. 205, 207 ; Shifflet v.
Commonweslth, 14 Grat. 652; Golden
v. The State, 18 Misso. 417; Reed v,
The State, 11 Misso. 879; The State
v. Byme, 24 Misso. 161; People v,
McCauley, 1 Cal. 879. The testi-
mony, on an application for & change
of venue, is sometimos taken orally.

Mask v. The State, 82 Missis. 406. 1t
has been held in Illinois, that the
change may be made by consent. Peo-
ple v. Scates, 8 Scam. 861. Where a
prisoner flled & suggestion and afidavit
for the removal of his case from the
Baltimore city court to the criminal
court, it was held, that the jurisdiction
of the former court was not ousted
until the passage of the order for such
removal, previous to which time the
prisoner had the right, in either court,
to withdraw his suggestion,—a doc-
trine which would probably apply to a
change of venue. Manly v. The State,
7 Md. 188. )

2 People v. Webb, 1 Hill, N. Y. 179;
People v. Baker, 8 Parker C. C. 181.

3 Paris v. The State, 86 Ala. 282.

4 Vance v. Commonwealth, 2 Va.
Cas. 162; Price v. The State, 8 Gill,
295.
§ Gardner v. People, 8 Scam. 88.
¢ Price v. The State, supra.

7 Bramlett v. The State, 81 Ala. 876.

47



§75 SOME LEADING PRINCIPLES. .  [BOOK IL

the prosecuting attorney of the county is authorized, by virtue
of his office, to follow the cause into the new county, and con-
duct the trial there. ¢ His jurisdiction is coextensive with
that of the case, and should follow it to its final conclusion.”?
But where, in a capital case, sentence is pronounced against
the prisoner after a change of venue, it must be executed, the
North Carolina court has held, by the sheriff of the county in
which the trial took place, and not of the county in which the
indictment was found.2

§ 75. Joint Defendants.— When soveral persons are jointly
indicted, the venue may be changed as to one, without being so
as to the rest.? According to a Missouri case, if one only of
two joint defendants in an indictment applies for a change of
venue, the court to which the case is transferred gains no juris-
diction over the other defendant.! In Alabama it has been
held, that, in such a case, the original papers must remain in
the court in which the indictment was found,’ and the defend-
ant who goes to the new county must be tried upon copies.®
In Illinois, when an indictment was found against several
jointly, and the venue was changed to a second county on mo-
tion of one of the accused, without the consent of the others;
then, when he was tried, the indictment was returned to the
county in which it originated, and the others were held to
answer there; the proceedings were declared to be regular.’
When there is an application on behalf of the State for a
change of venue, and enough is shown to render such a change
necessary as to one of several defendants, the court will usually
send all the defendants to the new county, though they are
entitled to separate trials. So, at least, it appears from a case
before a single New York judge.?

1 The State v. Carothers, 1 Greene, regard to her. She should have been

Towa, 464. remanded for trial to the county where
2 The State v. Twiggs, 1 Winston, she was originally indicted. The State
No. 1,142. v. Wetherford, 26 Misso. 489.
3 The State v. Martin, 2 Ire. 101. 5 As to this, in other cases, see ante,

¢ When, therefore, the second de- § 78, note.
fendant failed to appear in the second € John v. The State, 2 Ala. 290.
county, and her recognizance so t6 do 7 Hunter v. People, 1 Scam. 4568.
was forfeited, it was error to discharge 8 People v. Baker, 8 Parker C. C.
her on her motion setting forth, that 181.
the venue had never been changed with
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§ 76. Constitutional. — It was held in Alabama, that the sec-
tion of the code which requires defendants, after a change of
venue, to be tried on a certified copy of the indictment, neither
impairs the right of a trial by jury, nor violates any other prin-
ciple of the bill of rights.! In Minnesota, the constitution pro-
vides, that, “in all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial by an impartial
jury of the county or district wherein the crime shall have been
committed, which county or district shall have been previously
ascertained by law, and to be informed of the nature and cause
of the accusation, to be confronted with the witnesses against
him, to have compulsory process for obtaining witnesses in his
favor, and to have the assistance of counsel in his defence.”
And it was adjudged that, where more counties thah one con-
stituted a judicial district, in one of which a court was to be
held, then a crime was committed in this county, then a stat-
ute authorized the court to sit in another county in the same dis-
trict, and there an indictment was found by a grand jury taken
from the whole district, a conviction upon this indictment was
not in violation of this constitutional provision. Neither was
it in violation of the United States Constitution, which forbids
the States to pass ex post farto laws.? The latter point was on
error sustained by the Supreme Court of the United States;
upon the former, no opinion was expressed, it not being within
the juriadiction of this court.®? Of course, if a defendant ap-
plies for a change of venue, this is a waiver by him of his
rights under a constitutional guaranty like the one in Minne-
sota. A few other points have come before our American tri-
bunals, but they are so local as to render it not best to mention
them here.

1 Bramlett v. The State, 831 Ala. 876. 3 Gut v. The State, 9 Wal. 85.
1 The State v. Gut, 18 Minn. 341.

YOI, 1. ‘ 4 49
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CHAPTER VI.

THAT THE INDICTMENT MUST ALLEGE WHATEVER IS IN LAW
ESSENTIAL TO THE PUNISHMENT SQUGHT TO' BE INFLICTED.

77, 78. Introduction.

79, 80. How the Doctrine stands in Reason.

81-85. How in the Adjudged Law.

86-88. How confirmed by Constitutional Provisions.

§ 77. Introduotory Views.— The docirines of the last two
chapters can hardly be deemed to be fundamental, though they
pervade the entire criminal law. But the doctrine of this chap-
ter, not only pervades the entire criminal law, it is also in the
absolute sense fundamental. Springing from natural reason,
dwelling in abstract justice, it constitutes a part of our
adjudged law, and’is likewise confirmed by our written consti-
tutions. Whatever amendments there may be of the laws,—
whatever sweeping away of forms, — whatever overturning,
not only of the wrong, but of the righteous and the just, — this
doctrine must abide, even in the midst of the wreck of all else
pertaining to the law, until, if we could imagine such a thing,
law itself is no more.

§ 78. How this Chapter Divided.— We shall consider I. How
the Doctrine stands in Reason ; II. How the Doctrine stands
in the Adjudged Law; IIL How confirmed by Constitutional
Provisions.

1. How the Doctrine stands in Reason.

§ 79. The General Proposition.— It has always been deemed
an axiomatic truth, which it requires no formula of logic to
establish, that there can be no just punishment without an
accusation of crime. Indeed, so universally does this truth
dwell in the minds of men, that, if a man is imprisoned or his
life is taken without any charge being first made against him, it is
by all considered to be an incorrect use of language to say, he
is punished. He is spoken of as suffering arbitrary imprison-
ment, or as having been murdered or some other words of
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this general class are used ; but no writer or speaker, however
careless in expression, would describe his sufferings by the
word punishment. Therefore, in reason, the accusation must
precede the punighment.

§ 80. How Broad the Acousation.— But what accusation ? If
a man is oharged with acts to which the law attaches the penalty
of imprisonment, and then he is hung for those acts, he is not
punished, he is murdered. It is no more just to take his life
on acharge of acts to which the law affixes the punishment of
imprisonment only, than it is to do the same thing withaut any
charge. If, therefore, there is a charge of particular acts
against a man, it is, in reason, not lawful and not just to visit
them, or tovisit the man, whatever acts he may in fact have
committed, or whatever may be proved against him, with any
punishment exceeding in amount, or in kind differing from,
what the law has set down as the penalty for the particular acts
alleged. This, it should be remembered, is a principle of nat-
ural justice, which no legislature or court has the right to
disregard. .

I0. How the Doctrine stands in the Adjudged Law.

§ 81. In General Terms.— This principle, that the indictment
must contain an allegation of every fact which is legally essential
to the punishment to be inflicted, pervades the entire system of
the adjudged law of criminal procedure. It is not made appar-
ent to our understandings by a single case only, but by all the
cases. Wherever we move in this department of our jurispru-
dence, we come in contact with it. We can no more escape
from it than from the atmosphere which surrounds us.
Throughout these volumes the attention of the reader will be
often directed to it. In the present connection, only such illas-
trations of it will be given as will show something of its nature
and force.

§ 82. In Assault. — Let us, then, open almost at random any
book on the criminal law which happens tobe at hand. Here,
for example, is “ Russell on Crimes”; and we turn to one of
the earliest titles found in the Index, namely, Assault. The
auther of the book, having stated the law of ¢ common
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assaults,” the punishment whereof is * fine, imprisonment,”
&c., proceeds to the consideration of ¢ aggravated assaults.”
Under this head he mentions various statutes whereby, when
the assault is committed with a particular intent, or with a par-
ticular weapon, or the like, it is subjécted to a particular corre-
sponding punishment, heavier than that for common assault, or
differing from it, pointed out by the statute. And the reader
will notice that, in all cases where the peculiar or aggravated
punishment is to beinflicted, the peculiar or aggravating matter
is required to be set out in the indictment. For example, the
repealed statute of 7 Geo. 2, c. 21, having provided a special
punishment for assaults' committed with the intent to rob;
¢ where the indictment,” says the author, ¢ stated the assault
to have been made with a certain offensive weapon called a
wooden stick, with intent the goods, moneys, &c., of the prose-
cutor, ¢ from his person and against his will feloniously to steal,
take, and carry away,’ it was holden to be bad, as it did not
contain a statement of force and violence [which are an essen-
tial element in the crime of robbery]. The prisoner was
accordingly discharged from this indictment ; and a new one
was preferred against him, laying the assault as before, but
stating the intent to be, the moneys of the prosecutor, ¢ from
his person and against his will feloniously and violently to
steal, take, and carry away;’ upon which indictment he was
convicted.” 1
§ 83. Burglary.— Proceeding to the next letter in the alphabet,
we open to what is said about burglary. This crime is a felony;
it was anciently punished with death, but it was entitled to the
benefit of clergy. Thereupon there were enacted various stat-
utes relating to the punishment; then “the 7 & 8 Geo. 4,
¢. 29, made it a capital offence in England, and the 9 Geo. 4,
c. 55, in Ireland. But,” he adds, *“the 1 Vict. c. 86, repeals
so much of the 7 & 8 Geo. 4, c. 29, and 9 Geo. 4, c. 55, ‘as
relates to the punishment of any person convicted of burglary’;
. and by § 2 enacts, that ¢ whosoever shall burglariously break
and enter into any dwelling-house, and shall assault with intent
to murder any person being therein, or shail stab, cut, wound,
1 1 Russ. Crimes, Grea. od. 767, referring to Monteth’s Case, 2 Leach, 4th ed.
702, 1 East P. C. 420,
62 .
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beat, or strike any such person, shall be guilty of felony, and
being convicted thereof shall suffer death.’ By §-3, ¢ whoso-
ever shall be convicted of the crime of burglary shall be liable,
at the discretion of the court, to be transported beyond the
seas for the term of the natural life of such offender, or for any
term not less than ten years, or to be imprisoned for any term
not exceeding three years.’”” Here, the reader perceives, is a
statute which concerns, as itself states, merely the ¢ punish-
ment”’ of burglary. For the purpose of regulating the punish-
ment, it divides the offence into two degrees ; the lower degree
consisting of common_ burglary, or burglary as it was known
before the statute; and the higher, or capital, degree consist-
ing of this same common burglary aggravated by certain acts
or a certain intent. Says the writer: “In an indictment on § 2
[for the aggravated or first degree of burglary], it is necessary
to allege the person who was struck ; and, if the proof do not
support the allegation, the prisoner must be acquitted of the
offence in § 2, but may be convicted of a simple burglary. An
indictment charged a burglary, and striking D. James, but it
appeared that the person struck was Jones and not James, and
it was held that the indictment must allege both the burglary
and the striking, and the proof must correspond with the
indictment ; and therefore the prisoner could not be convicted
" of an offence within § 2, but he was convicted of a simple
burglary.””1

§ 84. Conclusion as to the Common Law Doctrine.— It is need-
less to go through with the alphabet of crimes in this way.
The reader will find in the following pages of these volumes
numerous illustrations. The result is, that, in all cases, with-
out one exception, the common law requires each and every
individual thing which itself or a statute has made an element
in the wrong upon which the punishment is based, to be alleged
in the indictment. The court, in adjudging the punishment,
—or the jury,in assessing it,as is done in some of our States,
— can take into its consideration nothing except what is speci-
fically charged in the indictment.

§ 85. Punishment Disoretionary — Matter in Aggravation or

1 1 Russ. Crimes, Grea. ed. 841, 842, referring to Reg. v. Parfitt, 8 Car. & P.
288,
53
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Mitigation. — The reader should distinguish between the fore- *
going doctrine, and the doctrine stated elsewhere,! that, within
the limits of any discretion as to the punishment which the
law may have allowed, the judge, when he pronounces sentence,
" may suffer his discretion to be influenced by matter shown in
. aggravation or mitigation, not covered by the allegations of the
indictment. Where the law permits the heaviest punishment,
on a scale laid down, to be inflicted, and has merely committed
to the judge the authority to interpose its mercy and inflict
a punishment of a lighter grade, no rights of the accused
are violated though in the indictment there is no mention of
mitigating circumstances. The aggravating circumstances
spoken of cannot swell the penalty above what the law has pro-
vided for the acts charged against the prisoner, and they are
interposed merely to check the judicial discretion in the exer-
cise of the permitted mercy. This is an entirely different thing
from punishing one for what is not alleged against him.

III. How confirmed by Constitutional Provisions.

§ 86. B of Attainder.— As already observed,? the natural
and common law right of the prisoner, to. have dlleged against
him every element of crime which enters into the punishment
to be inflicted, is secured in this country by constitutional .
guaranties. These guaranties are in various forms; let us
look at some of them. The Constitution of the United States
forbids any * bill of attainder ” to be passed either by Congress
or by the legislature of any State® This prohibition is inter-
preted to include what in the English law is meant by a bill
of pains and penalties, as well as by a bill of attainder. And
the meaning of it is, that by no special legislative act shall a
punishment be inflicted on any person for any offence, without
a conviction for the offence in the ordinary course of judicial
proceedings.® Now, if, under the authority of a general statute,
a court should sentence one to be punished in excess of what
the law provides for such acts as the indictment specifies, this
would undoubtedly not be a bill of attainder, and so would

1 Crim. Law, I. § 728, 729. ~ 3 Const. U. 8. art. 1, § 9, 10.
2 Ante, § 77. 4 Story Const § 1844.
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-be no direct violation of the constitutional inhibition under
consideration. Yet it would be a violation, merely in another
and different form, of the same natural right which this
provision of the Constitution was introduced to protect. It
would be a bill of attainder in essence, though not in form, —
a judicial bill of attainder, even more odious in its nature than
the particular thing which this provision of the Constitution
forbids. :

§ 87. Jury TriaL —The Constitution of the United States
provides, as to crimes against the general government, that the
¢ trial shall be by jury ;! and like pro¥isions are to be found
in probably all the State constitutions, as to crimes against
the States. Precisely how much is meant by this sort of pro-
vision we may not be able to state in exact terms ; we shall in
a subsequent chapter see, for example, that, since the common
law required a jury to consist of twelve men, this provision
must be understood to affirm the common law ;, and, should a
statute undertake to authorize a jury of a less number, it would
not satisfy the constitutional requirement. In like manner, it
is plain on principle, though the point has probably not been
adjudged, that, if a statute should provide for the trial of pris-
oners without any allegation against them, or with only a part of
the matter constituting the crime of which they should be con-
victed alleged against them, the proceeding would not be a jury
trial, within the meaning of this constitutional provision, though
twelve jurymen should pass upon the ¢ase. The idea of a jury
trial, as it has always been known where the common law
prevails, includes the allegation, as a part of the machinery
of the trial, the same as it does the judge. To constitute a
jury trial, there must be at least the following three things:
a judge, twelve other men, and an accusation. And an accu-
sation which lacks any particular fact which the law makes
essential to the punishment is, as we have seen, no accusation
within the requirements of the common law, and it is no accu-
sation in reason.

§ 88. Nature and Cause of Acousation— Grand Jury, &o.—
The Constitution of the United States also provides, as to

1 Const. U. 8. art. 8, § 2; Amendm. art. 8. .
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crimes against the general government,’ that,  in all c
prosecutions, the accused shall enjoy the right . .
be informed of the nature and cause of the accusation *’ ;
we have seen,® the Constitution of Minnesota contains th
clause, as to crimes against the State. Provisions, m
less nearly in these words, are to be found in the constit
of other States. Then we have provisions, not existing i1
all the States, entitling prisoners to be tried, for at lea
higher crimes, only on indictment found by a grand
‘Where the trial is on information, the result, as to this pc
the same. These provisions are in their necessary con
tion full and complete guaranties, to all persons held for ¢
of whatever sort, that, before they shall be convicted, there
be an allegation made against them of every element of
which the law makes essential to the punishment to be infl
More on this subject will appear in the chapter after the ne

CHAPTER VII.

THAT THE FORMS OF PROCEEDING ESTABLISHED BY LAW ARE E
TIAL ELEMENTS IN EVERY LAWFUL CONVICTION FOR CRIME

§ 89. The General Dootrine.— The law casts its prote
over all classes of persons alike. That a man has been g
of a crime is not to be taken into the account in conside
his rights. An innoeent man is liable to be arrested,
prisoned, and fried on a criminal accusation; a guilty
is liable likewise, but no more liable than is an innocent
The rights of the innocenf and the guilty are precisely
same, until the guilty man is convieted ; and then, altho
the latter is under a speeial burden, it is the conviction,
not the guilt, which legally oppresses him. If an innos
man is lawfully convicted, precisely the same legal bur
rests upon him as though he were in fact guilty. Hene

} Twitchellv. Commonwealth,7Wal. 2 Const. U. S. Amendm. art. 6,
821. 3 Ante, § 76.
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is, that, before any person can be made to suffer for a crime,
he must be caught and held in the exact meshes which the
law has provided; or, in other words, he must be proceeded
against, step by step, according to the rules of procedure which
the law has ordained. It is of no avail to proceed against
him according to other and better rules ; the law’s rules must
be pursued, or the law’s penalty cannot be imposed upon
him for his crime. . _

§ 90. Niustrations of the Dootrine — Judgment of Conviction. —
Thus, guilt never produces the infamy which, in some crimes,
disqualifies to be a witness. It is produced only by the judg-
ment of the court, following a conviction. If one is erroneously
convicted and adjudged guilty, still he is infamous until the
convietion is reversed.! On the other hand, if a man acknowl-
edges himself to be guilty, yet the law’s processes have not
been carried on against him to a judgment on conviction, still
he may testify as a witness in a cause, the same as though he
was in fact innocent,— the acknowledgment of guilt being, of
course, matter open to observation to the jury.? And in all re-
spects, the reader perceives, the efféct of the judgment, or the
absence of the judgment, is the same, whether it relates to a
man who is really innocent or really guilty. v

§ 91. Continued — Breaking Prison. — Again, if the law’s
processes are upon a man, and he is in due form imprisoned,
the crime of prison-breach is committed when he breaks from
prison, being innocent, the same as though he were guilty.
On the other hand, however guilty a man might be, if he was
committed on a miftimus not conforming to the law, and there
was no legal ground to hold him independently of the mit-
timus, a breaking of prison by him would not be a crime.?
Here also we see, that the law treats the innocent and the
guilty alike.

§ 92. Continued — Erroneous Proceedings in General — It is
not necessary to multiply, in this chapter, illustrations of the
doctrine. They will appear on almost every page of these
volumes. For example, when a court is inquiring after the
regularity of proceedings, it never suffers itself to ask whether

1 Crim. Law, L § 745. 3 Crim. Law, II. § 1084; 1 Russ.

2 2 Russ. Crimes, Grea. ed. 956, Crimes, Grea. ed. 427, 428,
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the prisoner is at the same time guilty or not. A guilty m:
when the proceedings are irregular, has the same right
escape out of the grasp of the law as an innocent man ; on t
other hand, an innocent man has no rights in this respe
which the guilty has not.

§ 98. The Resuit. — The result is, that a prisoner before
court has the same right to protest against the proceedings
he has to protest his innocence. And counsel who appear
his behalf have the same right, and they are under the sar
obligation, to do the bne as to do the other. Let us refle
that our earthly laws do not, and should not, punish all si
It is for Him who has made the soul, and who knows its inte
nal movings, its weaknesses, its strength, its femptations, ai
its power or its feebleness to resist temptation, to do thi
Human laws are meant merely to conserve the outward ord
‘of society. And a part of this order, not less essential than a
other part, consists in pursuing the exact methods which t|
law has laid down in bringing criminals to justice. He wl
ministers to this part of public order is, though he be ¢
accused criminal, guilty in fact of the blackest of crimes, ar
though his ministration eonsists of objecting step by step °
every effort made in departure from order to bring him -
justice, a fellow-worker, standing side by side, with the faithfi
officers of the law.

§ 94. Continued. — It is the duty, therefore, of those lawye:
who conduct defences in the criminal courts, to render then
selves familiar with the law of criminal procedure. And thei
is nothing more truly honorable, pertaining to -our professio:
than urging, perhaps against an incompetent prosecutin
offiter, such as’ the government has no just right to emplo;
those defences which the rules of criminal procedure furnisl
even though the result should be to set at large a wretc
guilty of all manner of crimes.
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CHAPTER VIII.
CONSTITUTIONAL GUARANTIES RESPECTING THE ALLEGATION.

§ 95. Introductory Statement.— In the few closing sections
of the chapter before the last,! we considered some of the con-
stitutional guaranties whereof prisoners may avail themselves,
in respect of the allegation. It is proposed, in this chapter,
to continue the discussion of the same subject; but, in the
discussion, it is important to bear in mind the principle which
was unfolded in the last chapter, for which reason that chapter
was interposed between ‘the former one and this. Unfortu-
nately, the subject of this chapter has.not hitherto been .so
carefully examined by our courts as its importance deserves.
. Let us look at some of the propositions which have been main-
tained by them.

§ 96. Allegation based on Consent — Jurisdiction.— There was
a case brought before one of the New York judges, to be decided
on demurrer, wherein, the indictment being for the larceny of
a dog and a collar, it was stipulated between the counsel for
the people and for the defendant, that the indictment should be
considered as alleging the dog to be tame, and as being silent
respecting the collar. The learned judge treated the stipnla-
tion as a nullity. He said: ¢ The charge, a8 made, being a
felony, the Constitution of this State requires the presentment
or indictment of a grand jury as a pre-requisite to trial; and,
if the pleading they file with the court could be remodelled by
stipulations between the counsel, the defendant would not be
tried upon the presentment of the grand jury, but rather upon
the consent of the counsel. This court cannot acquire juris-
diction to try an offence by consent, nor can its jurisdiction
over an offence be changed by consent, so as to embrace any
other than that presented by the grand jury, where the action
of that body is requisite.” 3

§ 97. Amendments — Name of Defendant.— It is difficult to

1 Ante, § 86-88. 2 People v. Campbell, 4 Parker C. C.
886, 887, Russell, J.
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resist the conviction, that- the view thus taken by the les
Jjudge is sound in law ; and that, for the like reason, if a st:
should authorize a material amendment to be made in an i
ment for an offence which by the Constitution of the State
punishable only by indictment, the statutory direction wou
anullity. Yet, consistently with this view, it has been held,
a statute by which, if a defendant is indicted by a wrong n:
and he does not before pleading disclose his true name.
proceeding against him shall be carried on in the name sef
in the indictment,—if he puts forward another name as
true one, it shall be entered on the minutes of the court,
after such entry the trial and all other proceedings shall be
against him by such other name, —is not in violation of
constitutional provision under consideration.! For plainly
description by which the defendant is identified, whether 1
or without name, or by one name or another, has nothing
with the substance of the indictment.

§ 98. Continued. — And in Texas it was held, that a stai
authorizing the amendment of an indictment as to the name
a case of misnomer, applies to an indictment which was pe
ing at the time the statute was passed; and that it is not
such application, an ez post facto law. It is quite too pl
to admit of question,” said Wheeler, J.,  that the name
which the party was indicted could have nothing to do with
question of his guilt, the character of the offence, the meas
or degree of criminality or punishment attached to it,or w
the evidence which should be sufficient to warrant a c
viction.” 3

§ 99. Prosecution to be by Indictment — Btatutes as to
Porm.— As we have seen,? there is a provision in the Unit
States Constitution requiring prosecutions for crimes to be
indictment. And though this provision relates only to the p
ceeding before the tribunals of the United States,! correspondi
provisions are found in the constitutions of many of the Stat

1 The State v. Schricker, 20 Misso. 2 The State v. Manning, 14 Tex
265 ; People v. Kelly, 6 Cal. 210. And 402.
see Dukes ». The State, 11 Ind. 567; 3 Ante, § 88.
Commonwealth v, Holley, 8 Gray, ¢ Twitchellv. Commonweslth,7W
458. 821; Jane v. Commonweaith, 8 M
Ky. 18, 22.
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It has been held, in general terms, that thi# provision does not
prevent the legislature from regulating by statuta the form of
the indictment.! Yet it plainly imposes on the legisiature some
sort of restraint.? ot

.2

§ 100. Continued — Belling Liquors without uoem.-—'l.‘hus,
where a statute provided that, if any person should be ‘“.con--

cerned in selling spirituous, vinous, or other intoxicating liquoﬁ_ S
in quantities less than one quart, without first having obtained - -i-.

a license therefor,” he should be punished as for a misdemeanor,
the neglect to procure the license was deemed by the court to
be a part of the offence. And another provision, that the
indictment need not negative the license, was therefore held to
violate the right to be proceeded against by indictment, and
consequently to be unconstitutional. It was considered that
the indictment, to be within the constitutional guaranty, must
contain an allegatxon of every material fact entering into the
offence.?

§ 101. FPully, Substantially, and FPormally desoribed— The
Constitution of Massachusetts provides, ¢ that no subject shall
be held to answer for any crime or offence, until the same is
fully and plainly, substantially and formally, described to him.”
Said the court,in one case: “ We are of opinion, that this
provision . . . . does in no respect change the rules of the
common law, and such has been the construction put upon it
from the adoption of the Constitution to the present time.” 4
The meaning of this seems to be, that an indictment which is
good at the common law, is good notwithstanding this consti-
tational provision. And in another case the same learned
judge who pronounced the opinion just quoted said, that this
provision has ¢ recognized and enforced,and extended to every
mode in which a eitizen can be called to answer to any charge
of crime,” the common law rule by which “no one shall be
held to answer to an indictment or information, unless the
crime with which it is intended to charge him is expressed with
reasonable precision, directness, and fulness, that he may be

1 The State v. Mullen, 14 La. An. 722; The State v. Wilburn, 25 Texas,
:L?,; The State v. Learned, 47 Maine, 'g‘!lsp, 2',;‘:15 State v. Horan, 26 Texas,

$ Ante, § 88. 4 Commonwealth v. Davis, 11 Pick.
3 Hewitt v. The State, 26 Texas, 432, 438, opinion by Shaw, C.J.
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§ 102 [ro

fully prepared to-hieet a.nd if he can, to answer and repel

In other wordé, i:he doctrine seems to be, that this prov

of the constt&itlon has the effect to place beyond legis!
abolitiqn one ‘of the principal common law rules respectin;
frm of the indictment, as regards matter of substance, th

.not’ “ab regards matter of form. In illustration of the

., Théntioned point it was held, that, where a statute provic

. '... A *“heavier punishment for the second commission of an of
than for the first, and prescribed a short ‘allegation by w
the pleader was permitted to state the conviction for the
in an indictment for the second ; adding, ¢ and such alleg:
. . . . may be amendedl without terms, and as a matt
_ right”; the statute did not violate the Constitution.? So
wise it was held, that a statute might constitutionally auth
the court to disregard any variance between the recital, i
indictment, of & written instrument, and the instrument i
when produced in evidence, ‘ provided that the identity o
instrument is evident, and the purport thereof is sufficic
described to prevent all prejudice to the defendant.” As
statute takes away ‘a purely technical objection,” it
deemed not to prejudice the substantial rights of the defend:
§ 102. Continued — Degrees in Homicide.— Of course, se
that provisions much less strong are violated by any failur

1 Commonwealth v. Phillips, 18 Pick.
211, 218. And see Commonwenlth v.
Wood, 4 Gray, 11; Commonwealth ».
Lang, 10 Gray, 11.

2 Commonwealth v. Holley, 8 Gray,
468. Said Shaw, C. J.: “ The object
of the Declaration of Rights was to se-
cure substantial privileges and benefits
to parties criminally charged; not to
require particular forms, except where
they arenecessary to the purposes of jus-
tice and fair dealing towards persons ac-
cused, so as to insure a full and fair trial.
The statute certainly intends to punish
a party, on a second conviction, with
greater severity than on the first, and
therefore it is proper that the accused
should understand, from the indict-
ment, that he is charged with an offence
aggravated by the fact of a prior con-
viction. But such prior conviction is a
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collateral fact, which can only be pt
by record, and, therefore, in wha
form it is alluded to or mentioned i
indictment, it must be made certai
the record when produced. The
no danger, therefore, that a part;
be injured by such an amendment
cause it must conform to the rec
otherwise, the record will not proy
or sustain the averment of a former
viction. It is a part of the indicti
which derives no increased weight :
the finding of the grand jury, and
upon which they pass no judgment
merely report the prior convictior
be verified and identified wholly by
production of the record.” p. 459.

3 Commonwealth v. Hall, 97 M
570. See People v. Mariposa Co
Cal. 196.



CHAP. VIIL] CONSTITUTIONAL GUARARNTIES, § 104

set out every substantial act or omission which enters into the
punishment sought to be inflicted,! this one is also. In the
second volume, under the title Homicide, we shall have occa-
sion to consider this topic again. It has strangely enough been
held, that certain forms of allegation charge murder of the first
degree under the statutes which divide murder into two degrees,
when, in fact, no lawyer or judge who will suffer himself to look
and think can fail to see the contrary; but it is clearly admitted
that, suppose an indictment to set out. only so much of an
offence as constitutes murder in the second degree, the punish-
ment whereof is imprisonment, the prisoner cannof lawfully be
convicted of murder in the first degree, the punishment whereof
is death, even though the statute so directs.?

§ 108. Continued — Keeping Iiquors with Intent— Another
illustration of this doctrine is as follows: A statute in Maine
made it a criminal offence for a man to keep intoxicating
liquors with the intent to sell them contrary to law. It then set
out a form of complaint, which it declared should ¢ be deemed
sufficient in law.” Thereupon a defendant was charged, in the
" exact words of the prescribed form, with having in his posses-

sion intoxicating liquors “intended for sale,” but not saying
that it was he who intended to sell them. The intent might
have been some other man’s, as well as the defendant’s, con-
sistently with this allegation. ¢The defendant,” observed
Kent, J., ¢ might be justly chargeable with all that is set out,
and yet not be guilty.” Therefore it was held, that the legis-
lature could not constitutionally authorize this form of the
allegation, consequently it was insufficient. Said this learned
judge: *1It is not matter of form but matter of substance that
is in question. No matter, that is essential to be set forth to
show that an offence has been committed, can be mere matter
of form.” 8

§ 104. Continued — Allegation of Name, &o.— Homicide. —
Similar to the provision in Massachusetts and Maine, is that of
the Constitution of Mississippi. Its words are: ¢ In all crim-

1 Ante, § 87, 88, 100. v. Gardner, 11 Gray, 488, 446; Didieu
2 Green v. Commonwealth, 12 Allen, v. People, 4 Parker C. C. §598.
156,170, 171. And see Commonwealth 3 The State v. Learned, 47 Maine,
. 428, 429, 484.
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inal prosecutions, the accused shall have the right to de:
the nature and cause of the accusation against him.”” T
fore, when the act “ to suppress trade and barter with sla
declared it unnecessary to set out in the indictment the |
of the slave, or his owner, or the kind or quantity of the
uce bought or sold, it was held to be, in this respect, ui
stitutional ; and an indictment drawn according to its direci
insufficient. Said Yerger, J.: ¢ The constitutional prov
. . was intended to secure to the accused such a sp

designation of the offence laid in the indictment as woul:
able him to make every preparation for his trial, necessa:
his full and complete defence. We therefore think, that, u
it, the accused is entitled to demand ¢ such a certain des
tion of the offence charged, and statement of the facts by w
it is constituted, as will fully identify the accusation, les!
grand jury should find a bill for one offence, and the def
ant be put upon his trial for another, without any autho:
and also, that the defendant may know what crime he is ca
upon to answer, in order that he may be prepared with his
dence, and that his conviction or acquittal may insure his
sequent protection, should he again be questioned on the s
ground ; and that he may be enabled to plead a previous
viction or acquittal of the same offence in bar of any subsequ
proceedings against him.’” 1 8till an indictment for a fel
ous homicide would be good, if drawn in conformity to a stat
though it did not point out the means, method, or circumstar
of the killing. It was also laid down, that a failure to
scribe the offence according to this requirement of the Cor
tution, was a defect which could not be cured by the defenda;
not taking the objection at the trial ; but he might avail h
self of it at any stage of the cause, either in the court bel
or on & writ of error in the higher tribunal.?

§ 105. Continued — Homioide, oontinued. — In Pennsylva
the constitutional provision is in the same words as in Mis

1 Murphy v. Th;a State, 24 Missis. monlaw. This decision was re-affiri
590, 694, the learned judge quoting, as in Murphy v. The State, 28 Mii
the reader perceives, from one of the 687. And see Norris v. The State
text-books (Whart. Crim. Law, 81, 82), Missis. 878.

the leading rules which regulate the 3 Newcomb v. The State, 87 Mis
substance of an indictment at the com- 888. See post, § 105, 112.
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sippi; and Strong, J., delivering the opinion of the Pennsyl-
vania court, observed: * An indictment mpst exhibit the
‘nature and cause of the accusation’ — that is, must set out
thé crime laid to the charge of the accused ; but the mode in
which the crime was committed, the instrument with which the
murder was effected, whether it was held in the right hand or
the left, whether the wound was inflicted upon the head or the
body, are entirely apart from the nature and cause of the ac-
cusation.” Therefore an indictment for a felonious homicide,
framed in pursuance of a statute similar to the one in Missis-
sippl, was held in like manner to be good.!

§ 106. Continued — Venue. — In Alabama, likewise, the pro-
vision exists in the same words, in connection with other pro-
visions relating to the same subject. It was there held to be
competent for the legislature to dispense, by statute, with the
averment in an indictment for murder, that the offence was
committed within the body of the county in which the indict-
ment was found, and to require that fact to be shown by the
evidence. Also it was laid down, that the indictment need not
in all other respects follow the common-law rules ; but it is suf-
ficient if, setting out the elements of which the offence is con-
stituted, it furnishes to the accused reasonable information of
what he is called on to answer. ¢ The accusation of the com-
mission of the crime,” said Chilton, C. J.,* is the gravamen
of the indictment. This cannot be dispensed with ; but the
particulars, as to time, place, and circumstance, not consti-
tuting essential elements in the crime, may be dispensed with
in the indictment by the statute, and be left as matter of
proof.” 3

§ 107. Continued — Dealer in Intoxicating Liquors. —The same
form of the constitutional provision exists also in Vermont.
Here a statute regulating the sale of intoxicating liquors de-
clared it to be sufficient in an indictment or complaint before a
magistrate to allege, ¢ that the respondent became a dealer in
intoxicating liquors without having license therefor, contrary

1 Catheart v. Commonwealth, 1 State, 25 Ala. 41. And see Green v.
‘Wright, Pa. 108, 114. The State, 41 Ala. 419; Wickham v,
2 Noles v. The State, 24 Ala. 672, The State, 7 Cold. 6265.
693; reaffirmed, Thompson v. The
voL. I, 6 65
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to the form of the statute in such case made and provi
And a complaint drawn in these terms was held by the .
to be good. ¢ It is objected,” said Bennett,J., < that th
islature, in adopting this form, have violated the tenth se
of the Constitution of this State, which provides, that i
prosecutions ¢ the accused shall have the right to deman:
cause and nature of his accusation.” We think this comy
fully apprises the accused of the cause and nature of the ac
tion alleged against him, though it may not of the exte
the penalty for which the government may go ; nor do we-
that to be necessary. The penalty results as a consequer
the offence, and is not a part or parcel of the offence it:
It is to be observed, that, by the statute, the extent o
punishment was made to depend upon the extent of
proved. ¢ Itis said,” continued the judge,* that the comj
is bad, because the court cannot tell what penalty to inflict
conviction. To this we answer, the 'penalty, upon a ge
conviction, must be for a single sale and for a quantity nc
ceeding twenty gallons ; that is, it must be for the lesser off
If a larger penalty is asked, the government must see to i
a special verdict is returned, showing the extent of the cc
tion. This would preserve the rights of the accused, an
force the law according to its spirit and provisions.” !

§ 108. The Result.— The reader perceives, that we have
traced the line of adjudication respecting this conmstitut
provision till it has led us from comparatively firm groung
quicksand, out of which there seems to be no ascent. F
notwithstanding this provision, the legislature can make
a criminal accusation in which the defendant is not
informed with how many crimes he is charged, or with an;
circumstance attending any one of them, but only th:
““became ” an unlicensed * dealer in intoxicating liqu
where each specific sale is a crime ; or, to take another tu
the quicksand, that he ¢ became ” a murderer, where the k
of each man is a crime, and the State is to prove as many
killed as it can; or, to take in the sand one more turn
sink, that he “became” a criminal, leaving the prosec

1 The State v. Comstock, 27 Vt. 668, vision, Fink ». Milwaukee, 17
568. See further, concerning this pro- 26.
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power to show at the trial wherein ; then, indeed, the provision
of the Constitution has itself ¢ become ”* a cable,of sand, which
can hold at anchor no legislative keel. Indeed, this Vermont
decision cannot in any view be supported. It permits the State
to prove what the court admits is not charged; to this extent,
an indictment according to the statute is no indictment; and
the legislature might just as well authorize convictions without
any pretence of any charge whatever.

§ 109. How in Principle. — Seeing, therefore, that construc-
tion must have been somewhere at fault respecting the effect of
this constitutional provision, let us inquire what, in juridical
reason, i its true meaning. ¢ The government,” it was well
observed by Fisher, J., in the Mississippi court, “ in engrafting
this provision upon its-organic law, did not, as is by some
erroneously supposed, proceed upon a principle of tenderness
for those actually guilty of crime, but upon a more wise and
bumane principle, sanctioned by the experience of ages, that
an innocent person may be unjustly accused of crime, and to
afford him an ample opportunity when so accused to vindicate
his innocence. If government could be absolutely assured that
none but the really guilty would ever be put upon their trial
for crime, it would perhaps not trouble itself to prescribe rules
to govern such trials ; but, as this is utterly impossible, it must
act upon the principle, as far as possible, of protecting the inno-
cent and punishing only the guilty; and almost all the rules
which govern courts on the trials of criminal prosecutions, have
their origin in this principle.””! The construction which we
are to seek, therefore, must be one which in its effect will serve
88 a protection to innocent persons who may be accused of
crime.

§ 110. Continued — The common-law rules respecting the
indictment are such as the wisdom of the past has prescribed
for the accomplishment of the following two objects, —first, to
inform the accused of the nature and cause of the accusation ;
and, secondly, to facilitate the trial by drawing, in advance, the
outer lines within which the evidence must be confined. But
no one supposes that the latter of these two objeots requires
greater particularity in the indictment than the former. When,

1 Norris v. The State, 88 Missis. 878, 376. 61
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therefore, the Constitution of a State points out the :
object, and declares that the ¢ nature and cause ”” of the &
tion shall be set down in every indictment, it directs the tri
to adhere to the common-law rules ; provided we unde:
at the same time, that there is to be no impeachment
wisdom of the past. But it seems to be the view of :
judges who have spoken on the subject, that, to some «
the wisdom of the past may,in this matter, be departed
in other words, that this constitutional provision does n
vent the legislature from authorizing some departure:
common-law forms. If this is so, then the courts are per
to give effect to a statute changing the common-law rules,
they clearly see that the common-law adjudications are
in principle, and the new form does not violate true lega
ciple.

§ 111. Continued. — But if, under this constitutional pro
the courts are fo travel in one direction away from the
the past, when the judges see that the common law has
lished a rule not sanctioned by legal principle ; they ar
under the like pressure from the opposite source, to
equally away from the line in the other direction. For
already been observed,! that, in some particulars, ane
respect to some offences, the common-law forms of the :
ment are not sufficiently favorable to defendants, to accor
just legal doctrine. If the judges see this to be 8o in a
ular case, they should, in obedience to this constitutions
vision, require greater minuteness in the indictment th:
common law prescribes. This observation refers o
the provision now under consideration. Undoubtedly,
the Constitution merely provides that there shall be an :
ment, it will in any case be sufficient for that instrum
follow the common-law form.

§ 112. Waiving the Protection.— Wesaw, in the work
Criminal Law,? that the constitutional provision which p1
a prisoner from being put a second time in jeopardy i
offence, may, like any other conatitutional right, be waix
the person for whose benefit it was established. Inlike m:
the prisoner may undoubtedly, under somé circumst:

1 Ante, § 25. 2 Crim Law, L § 842-850.
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waive his rights under the provision we are now considering.!
It is a question not necessary to be here discussed, by what acts
_ and in what circumstances the waiver will take place.?

CHAPTER IX.

THAT EVERY RIGHT OF THE PRISONER MUST IN SOME WAY BE MADE
PRACTICALLY AVAILABLE TO HIM.

§ 113. General Dootrine. — It is plain, in reason, that a right
of which the possessor cannot avail himself is practically no
right whatever. From this it results, that, however much the
legislature may change the forms of procedure in criminal
cases, the courts must so construe its enactments as not to
leave a prisoner remediless with respect of any acknowledged
right. Where the Constitution affords no protection, the right
may, indeed, be taken away ; yet a statute should not be con-
strued as 8o intended, unless its terms are direct.

§ 114. Dlustrations of the Doctrine — Motion to Quash.—
Thus, by the common law, it is within the discretion of the
judge to pass upon the sufficiency of an indictment on a mo-
tion to quash, or, at his election, to refuse the motion and re-
quire the defendant to resort to some of the other methods of
bringing the matter to the attention of the court. And this is
a discretion which, according to the practice prevailing in most
of our States, cannot be revised by a superior tribunal. It
used to be so in Massachusetts. But a statute has since pro-
vided, that any objection to an indictment for a formal defect
apparent upon its face, must be taken by demurrer or motion
to quash; and it was considered, that the effect of this statute
would be to deprive the prisoner of a riglit, unless the decision
of an inferior court on this motion was subject to review. It

1 And see Cochrane v. The State, 6 laid down in Newcomb v. The State, 87
Md. 400. Missis. 888. And see Commonwealth
2 Compare with ante, § 96, 104; and v. Walton, 11 Allen, 288. See post,
query as to the doctrines, on this point, § 117 et. seq.
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was therefore adjudged that it might be so revised.
Declaration of Rights,” said Gray, J., ¢ requires that n
ject shall be held to answer for any crime or offence un:
same is fully and plainly, substantially and.formally, des
to him; and we cannot infer that the legislature, b;
statute, which is entitled ¢ An Act to promote Public Just
Criminal Cases,’ intended to oblige the accused either to
the question whether this requirement of the Constitutic
been complied with, to the sudden and final determinat
a single judge in the course of the trial, or else to wai
right of jury trial” by demurring.!

§ 115. Continued — Remedies Changeable — Not divest Y
Rights. — In further illustration of the general propositic
have the doctrine stated in the work on the ¢ Criminal L
that, as a principle pertaining to our jurisprudence gene
remedies may be changed from time to time by statutes
they are to be sought in the courts according to the forn
isting when the suit is carried on, though the right may
originated when the law of the remedy was different.
where a private right has vested in an individual, the cha:
the remedy cannot be carried so far as to take away the
Now, within this principle, the various absolute rights of
oners, especially the constitutional ones, in respect of
defence, cannot be taken away. But they can be modifi
to time and place, and manner of their enforcement,—
the substance of them must be preserved.?

§ 116. Conclusion.— But it is not necessary to mu
illustrations. Others will appear in various connections i
following pages. The doctrine itself is of the highest ir
tance, and it pervades the entire law of criminal procedu

1 Commonwealth ». McGovern, 10 2 Crim. Law, 1. § 218, 214.
Allen, 193; Commonwealth v. Walton, ¥ And see Commonwealth ». W
11 Allen, 288, 11 Allen, 288,
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CHAPTER X,
THE DOCTRINE OF THE WAIVER OF RIGHTS.

§ 117. Introductory View.—There is a doctrine, if it may
be called such, or principle, if that is properly its name, per-
taining, not merely to the law, but even to the proprieties of
private life, — extending, indeed, through the entire domain of
human association, — according to which, it is not for 2 man to
object to that whereto he has given his consent. And, within
this doctrine or principle, a consent need not be express, it is
sufficient also when implied. This doctrine has, however, its
limits ; and those limits lie in shadowy and uncertain regions,
and no one can tell exactly where they are.

§ 118. The General Proposition.— The subject of this chapter
pertains to this broad doctrine, whereof it constitutes a part.
We have already seen,! that one may waive a right which
the Constitution of the State, or of the nation, secures to him,
if hewill. And the same principle, a fortiori, applies to a mere
statutory or common-law right. The principle on which this
waiver of rights proceeds, is, that he consents, and one cannot
afterward object to what is done with his concurrence. This
is the general proposition ; but, in the law, as in nature, there
are opposing forces; and a principle which, of itself, would
bear us uniformly in a particular direction, fails often in prac-
tice to produce this its legitimate result, because it encounters
another principle which presses in a different direction. In
the latter case, either one or the other of these principles gives
way for the time being; or, the two operating in conjunction,
they conduct to a conclusion which would come from neither
one of them alone. Therefore, though the doctrine that a party
may waive a right which the law gives him seems to be univer-
sal, still it is not 80 in its practical workings. It will be the
purpose of this chapter to look a little into the general doctrine,
with its limitations ; leaving many of its applications to be con-
sidered in future pages.

" 1 Ante, § 112.
-1
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§ 119. The Doctrine a Necessity.— If there were no por
waive any right, it would be nearly impossible for any ju
proceedings to be effectually carried on. The human ini
cannot always be drawn taut like a bow about to send ¢
arrow ; and, if every step in a cause to which objection !
be successfully made at the time were equally open to obje
after verdict and sentence, a shrewd lawyer employed L
defendant could almost always so manage that a judg
against his client could be overthrown. Even by lying b:
watching, if he did nothing t6 mislead, he would find some
amiss, to note and bring forward after the time to correc
error had passed. If the pleadings were right and no imp.
evidence were admitted, it would be found that some que
to a witneas had been put in an improper form ; or the j
had let fall some word not entirely square with the books
it may be, there had been an omission by him to make som
planation of the law to the jury. There must, therefor
some scope given, in criminal cases, as there has always
in civil, to this doctrine of the waiver of rights.

§ 120. The Anoient Dootrine — Whether it has been chang
Judge as Counsel. — But we have seen,! that anciently, in .
land, prisoners on trial for treason or felony were not allc
counsel to assist them in their defence on the main issue b
the jury; and it was deemed to be a part of the duty of
judges to act as counsel for them? Now, it is plain, that, v
the law was in this condition, there was but limited room
the operation of the doctrine of the waiver of rights ; beca
if the judge counselled the prisoner to a particular course,
by following it he omitted to take an advantage which the
gave him, this erroneous counsel, proceeding as it did from
court, was a judicial error of which he could avail himsel
an application to have the benefit of the right which other
would have been waived. But, another thing: when, for
reason just mentioned, the rule that a particular right cc
not be waived, had become established in the law; and tl
on counsel being allowed the prisoner, and the judge ceasin;
advise him, the reason of the rule had ceased ; it might no

1 Ante, § 14. 2 Foster, 281, 282; 2 Hawk. P. C.c.89,§1,2
72



CHAP. X.] WAIVER OF RIGHTS. §128

obvious whether or not the doctrine of waiver would cease also
in these altered circumstances, in obedience to the maxim, Ces-
sante ratione legis, ceseat ipsa lex.! Some tribunals would de-
cide a particular question of this sort one way ; some another ;
the ancient and modern law would be in conflict ; the modern
cases would not harmonize with one anothe»; the whole mat-
ter would become a jumble ; chaos would pervade the law of
the subject this, indeed, is what we find to exist, at the pres-
ent time, in our own country.

§ 121. Whether Law Changed, continued — Convenience of Jury.
— But suppose we apply, in these circumstances, the rule that
the law ceases with its reason; still there may be some other
reason which will support, in some cases, the old doctrine; but
not in others. Thus, in a trial before a jury, if the prisoner is
asked to waive, for the ease and convenience of the jury, some
common-law or statutory right, it may be hard to tell him in
the hearing ‘of the jury that he can if he chooses, and then hold
him to the consequences of his choice; because, though he
might wish to have the benefit of the right, he might not deem
it politic to offend the jury by refusing ; and it might be unjust -
to compel a prisoner to decide between discommoding, and to
some extent offending, the men in whose hands lay his liberty
or his life, and relinquisbing a right which the law had given
him. Some courts hold prisoners, at least under some circum-
stances, to this kind of hardship; others do not; or, at least,
the decisions under this head are not uniform.

§ 122. What is proposed in this Chapter.— Having, therefore,
directed attention to these somewhat conflicting circumstances
and propositions, we shall proceed, through the remainder of
this chapter, with such illustrations of the doctrine as shall
render its general nature and force apparent. But the exam-
ination of many of its more minute applications will be left for
other parts of these volumes.

§ 123. Waiver of a Right in Pleading — By established rules of
law, or by what are termed general rules of court,? the dilatory
defences, or certain classes of them, must be presented by the
defendant at a particular period of the cause, or within a
certain time after it is entered in court, or before some other

1 Crim. Law, L § 659, 661, 815. 2 Ante, § 9. 78
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defence is made ; and, if the defendant omits to take adv
of the error in the way and time thus provided, he is 1
waive the objection. He cannot rely upon it afterward.
in a civil case in Massachusetts,— it being required by :
that the suit shall be brought in the county wherein eitl
plaintiff or defen®ant lives, and the plaintiff having alleg
himself a residence in the county in which he brought th
while the defendant resides in another county, — it is ta
after the latter has answered to the merits, and the term
court has elapsed, for him to plead in abatement the
residence of the plaintiff. Even if he did not know of th
still the court has no power in law to permit. him to wit
his plea to the merits, and plead this mdtter in abatemen
§ 124. Continued — Withdrawing Pleas — Amendrhents
the same time there-is allowed, even in criminal cases,
latitude of amendment by way of withdrawing pleas, an
like ; yet it would not be possible to state, on this subj
rule which would be everywhere accepted as accurate
Mississippi it was held, that amendments in the course ¢
pleadings, such as the withdrawal of one plea and substi
another, are, in cases of misdemeanor, allowable at the d
tion of the court. And Handy, J., speaking to the parti

1 Hastings v. Bolton, 1 Allen,s529.
8aid Bigelow, C. J.: “ The court had
no power to allow the answer in abate-
ment to be flled. It was not merely the
exercise of an authority to permit the
defendants to amend their pleadings.
It went much further. It set aside the
well-established rule of law, that a dil-
atory plea must be filed within a certain
period of time after the entry of an ac-
tion, and it also deprived the plaintiff of
the benefit of the waiver of such a plea
by an answer to the merits.”” p. 580.
The reader need not have pointed
out to him the distinction between
this case and the following. In one of
the lower courts of the United States,
after the defendants had put in & plea
in bar, they moved the court, at its next
term, for leave to withdraw the plea,
and to plead in abatement that the
plaintiffs had alleged themselves to be

4

citizens of another State, but v
reality citizens of the same Staf
themeselves, in consequence of

the United States tribunal h:
jurisdiction of the cause. The
allowed the motion; and the 1
abatement was flled and found
true by the verdict of a jury. '
upon the suit was dismissed; ai
appeal, the decision was held t
Supreme Court to be correct.

Campbell, J.: * An attempt was
according to the affidavit on whi
motion was founded, to confer up(
district court, by a false and frauc
averment, a jurisdiction to which |
not entitled under the Constitutio;
true, this was & gross contempt o
court, for which all persons conn
with it might have been subject

penal jurisdiction.” Eberly v. M
24 How. U. 8. 147, 158.
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case under consideration, observed: ¢ The second assignment
[of error] is, that the court erred in permitting the replication
to be withdrawn, and a new one to be filed, after issue joined
on the first. This was a matter within the discretion of the
court; and its exercise does not appear to have worked any
injury to the defendant, for it was attaining “the same end that
would have resulted if his demurrer to the replication had been
sustained. And the rule in the courts of this country is to
allow amendments of pleadings in cases of misdemeanor;
though, in England, they were only allowed in cases of fel-
ony.”’1 Probably a not inaccurate expression of the American
doctrine would be this: that the judge may permit a pleading
to be withdrawn, and another one to be substituted, whenever
by so doing he does not violate any positive rule of law or of
established practice; but that such a discretion will rarely, if
ever, be exercised in aid of an attempt to rely upon a mere
dilatory or formal defence. The application of this doctrine
will depend upon considerations connected with the particular
local law of the State in which the question arises.?

§ 125. Record must be left Complete — In other Cioumstances.
— Where a waiver by the defendant leaves the record destitute
of an essential part, he may afterward take advantage of the
defect in it, notwithstanding the waiver. "~ Thus it is held in
Wisconsin, that the court cannot sppply an issue after verdict,
where there has been neither arraignment nor plea, though the
defendant consented to go to trial.! But where no such reason
exists, a defendant may, either indirectly by waiver, or directly

1 Rocco v. The State, 87 Missis. 857,
866, referring to Barge v. Common-
wealth, 8 Pa. 262; Foster v. Com-

cussed in a previous chapter, concerning
amendments to the indictment. Thus

monwealth, 8 Watts & 8. 77; Com-
monwealth v. Goddard, 18 Mass. 456,
456.
2 At the common law, there may be
amendments in the pleas, as well as in
the order in which they are introduced,
to be allowed at any proper time while
the pleadings are, as expressed in the
English practice, in paper, and before
they are enrolled. This doctrine ap-
plies as well in criminal cases as in civ-
il; and it is unlike the doctrine we dis-

where a defendant, indicted for murder,
pleaded a misnomer, and the attorney-
general replied, he was allowed after
this to amend his plea; “because the
pleading was not perfected nor entered
upon record. . . . And the court held,
that, before judgment, while things were
in fleri and in agitation, they had a
power over all proceedings.” Rex v,
Knowles, 1 Salk. 47. And see Bonfield
v. Milner, 2-Bur. 1098, 1099.

8 Douglass ». The State, 8 Wis. 820.
See Fernandez v. The State, 7 Ala. 511.
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by agreement, bind himself to a particular thing in a crr
cause. There is a limit even to this doctrine; it is indii
and perhaps variable ; nor shall we find it wise to search 1
further in this place for the shadowy bound. ¢ Where,”
single illustration, ¢ a great number of people are indicte
a riot, they may move that the prosecutor should name

or four of them, and try it only against them, the rest ent
into a rule, if they are found guilty, to plead guilty too;
this has often been done to prevent charges.” !

§ 126. Conclusion.— But the instances in which the doc
of waiver of rights has been attempted to be applied in crin
causes, sometimes successfully and sometimes unsuccesst
are too many even to be enumerated. As we proceed witl
following pages, we shall be constantly gaining more and 1
accurate and definite views upon this subject; but there
points on which the cases are very conflicting, and others w
have been illustrated scarcely at all by decision. On still otl
the doctrine is settled and is plain.

CHAPTER XI.

THAT THE PROOFS MUST COVER THE ENTIRE CHARGE.

§ 127. General Dootrine. — It is a fundamental principle,
requiring any special illustration in this place, that the p
must be as broad as the charge; which, we have seen? n
embrace every particular rendered essential to the punishn
sought to be inflicted. For example,if a crime consists of
distinct acts, and the indictment charges, as it ought, the t

it is not sustained by proof of only one of them.?

" §128. Question of Law, whether Proofs oomplete.— S0 st
is this doctrine, that, although as a general proposition
sufficiency of the evidence is for the jury, yef, if it is found

1 Anonymous, Holt, 685, 8 Salk. 2 Ante, § 77 et seq.
817; s. c. nom. Reg. v. Middlemore, 8 3 The State v. McConkey, 20 I¢
Mod. 212. 574.
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to cover every part of the case, the court will, as matter of
law, order the prisoner’s discharge.?

§ 129. Explanation. — This doctrine should not be misunder-
stood. It is not necessary, in all circumstances, that a witness
should testify directly to every act and intent — every element
of crime — which the law has pointed out as entering into the
pumshment to be inflicted ; because, though every such act,
intent, or element of crime must be proved, there are other
methods of proof known to the law, besides the direct testi-
mony of a witness. Sometimes the attendant facts are shown
and the jury infers the particular fact from them; sometimes
the law raises the presumption, that, one thing being estab-
lished, a particular other thing must be absolutely adjudged
to be true also; and sometimes the proof is by record. But
having thus directed our attention fo the doctrine which stands
as the title of this chapter, we shall most conveniently examine
it, as to its minuter applications, in other connections.

1 Commonwealth v. Merrill, 14 Gray, 415.

(i
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'BOOK IIL

THE SEVERAL METHODS OF . PROSECUTION DiS-
TINGUISHED.

CHAPTER XIIL
BY JNDICTMENT.

§ 130. General View.— The principal method by which erim-
inal prosecutions were carried on has, from the earliest periods
of our law, been by indictment. Thus, when it was provided
by Magna Charta that no one should be condemned but by the
lawful judgment of his peers or the ¢ law of the land,” the

words law of the land were adjudged to mean ¢ due process of .

law; that is,” says Lord Coke, ¢ by indictment or present-

ment of good and lawful men,” &c.! It could not, indeed, be
said that indictment was the only method known to the com-
mon law, but it was the principal and usual one. And it has
always been regarded as the leading method in our own
country.

§ 131. What is an Indictment — Distinguished from Present-
ment — Inquisition.— Hawkins defines: ¢ An indictment is
an accusation, at the suit of the king, by the oaths of twelve
men of the same county wherein the offence was committed,
returned to inquire of all offences in general in the county,
determinable by the court into which they are returned, and
finding a bill brought before them to be true. But when such
accusation is found by a grand jury, without any bill
brought before them, and afterwards reduced to a formed in-

dictment, it is called a presentment.. And when it is found by .

1 2 Inst, 50.
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Jurors returned to inquire of that particular offence only which
is indicted, it is properly called an inquisition.” ! This defini-
_ tion of the term indictment, correct though it was when writ-
ten in England, cannot be accepted as precisely accurate in
our own country at the present day. The following substitute
is proposed.. An indictment is & written accusation, presented
on oath by at least twelve of a grand jury, charging a person
named therein with & crime which it specifically defines, and
returned by the grand jury into court, where it becomes matter
of record. The Inquisition, as described by Hawkins, is not gen-
erally known in this country ; and his Presentment is generally
merged in our Indictment.?

§ 132. @eneral Form. — Chitty gives us the following general
form of an.indictment: — '

*“ Essex, to wit. The jurors for our lord the king upon their oath present, that
C. D, late of the parish of West Ham, in the county of Essex, laborer, on the
thirty-first day of December, in the sixth year of the reign of our Sovereign
Lord George the Fourth, by the grace of God, of the United Kingdom of Great
Britain and Ireland king, defender of the faith, with force and arms, at the
parish of West Ham aforesaid, in the county of Essex aforesaid, did, &c. [set-
ting forth the particular offence; and, at the commencement of every fresh
sentence,? stating, ‘and the jurore aforesaid, on their oath aforesaid, do further
present, that,” &c.;4 and concluding, if it be for an offence at common law,
injurious to a particular individual, as well as to the community, as follows] : to
the great scandal, infamy, disgrace, and damage of the said A. B., to the evil
and pernicious example of all others, in contempt of our eaid lord the king and
his laws, and against the peace of our said lord the king, his crown, and
dignity.”®

§ 133. continued. — Further on, we shall examine minutely
every part of the indictment; and we shall then see, that, in
in this form, there is much which might be omitted. The fol-

1 Hawk. P.C.b.2,¢.25,§ 1. "

3 And see post, § 186.

8 That is, at the commencement of
every count subsequent to the first.
But see the next note.

4 Chitty observes, that this statement
is proper, and does not necessarily indi-
cate a new count; referring to Rex v.
Haynes, 4 M. & 8. 214, 221. In this
case the court held, that these words
alone did not constifute what went after
them a new count ; there being, in what
went before, no such complete allega-

tions and no such conclusion &s are es-
sential in a finished count. “The whole
forms,” eaid Le Blane, J. “but one
count containing two introductions to
one grievance only.” Still I cannot
but think, that, though the strict law is
80, and very many forms to be found
in the books are so likewise, it is the
neater way to use these words, whose
proper office it is to introduce a new
count, only for this their legitimate pur-

pose.
6 1 Chit. Crim. Law, 176.
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lowing is given as suggestive to the reader of what, with us,
would be generally deemed appropriate and sufficient :—

“ The State of

county.

\t a court of , holden at , in and for said county, the jurors

said State and county on their oath present, that Richard Martin, of, &c.,

orer, on the thirty-first day of December, in the year of our Lord one thousand

ht hundred and sixty-five, at , in said county of , did, &c., [‘to
common nuisance,” &c., in some special cases,] against the peace of said

te, and contrary to the form of the statute in such case made and provid

If a second count is to be added, the pleader will then,
ginning & new paragraph, say: —

And the jurors aforesaid, on their oath aforesaid, do further present, that,”

} 184. As to the Offence.— There can be given no general form
which to set out the offence itself. Each offence has its
ticular forms, and these will be considered in our second
ume.

} 185. What the Indictment must 8how.— The general result
which the rules of pleading, as to the indictment, come, is the
lowing: The indictment must show on its face that it has
m found by competent authority, in accordance with the
juirements of law; and that a particular person mentioned
rein has done, within the jurisdiction of the indictors, such
1 such specific acts, at a specific time; which acts, so done,
istitute what the court can see, as a question of law, to be
crime justifying the punishment sought to be inflicted.
w specific the indictment must be is a mixed question of
fessional skill and science, not to be taught in a single
agraph, but requiring many paragraphs ; and to be learned
study, by observation, and by practice.
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OCHAPTER XIIL
BY PRESENTMENT.

§ 136. General View.— We have seen! what Hawkins says
of the Presentment. In a form more or less varying from the
English, it is known to the law of some of our States. Itisa
sort of substitute for an indictment; and has its natural growth
in the soil of that practice in which the grand jury act upon
bills previously drawn and prepared for them; instead of, as
generally in our States, having the prosecuting officer attend
them to advise in their investigations, and draw for the occa-
sion such bills as they are prepared to find. Chitty says:?2
%A presentment, in its limited sense, differs only from an
indictment, in being taken in the first instance by the grand
Jury, of some offence within their own knowledge, and into
which it is their duty to inquire.8 After the presentment has
been delivered into court by the grand inquest, an indictment
is framed upon it by the officer of the court; for it is regarded
merely as instructions for an indictment, to which the party
accused must answer.t When it is drawn up by jurors spe-
cially returned to inquire of that offence only, it is called an
Inquisition.” &

§ 137. continued — Whether an Indictment must be drawn on
the Presentment. — It is difficult to see why, in our own age,
and according to American legal usages, it is necessary that an
indictment should be drawn upon a presentment ; for, if the
presentment is made out in due formal style, it is nothing else
than what in many of our States is called an indictment. An-
ciently, in England, when the records of the court were in
Latin, and the jury brought in, as they always did, their pre-
sentment in English, it must, of course, have been rendered

1 Ante, § 131. sentment; Bac. Ab. Indictment; Com.

2 1 Chit. Crim. Law, 162. Dig. Indictment, B; 2 Inst. 789; Cro.

3 4 Bl. Com. 801; Bac. Ab. Indict- C. C. 82; Dick. Just. Presentment.
ment, A; 2 Inst. 789; Com. Dig. In- 5 Bac. Ab. Indictment; Cro. C. C.
dictment, B; Burn Just. Presentment. 82; 2 Hawk. P. C. 0. 25, § 1.

4 4 Bl. Com. 801; Burn Just. Pre-

YOL. 1. 8 81
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into Latin before the prisoner could be arraigned upon |
now, ag well as then, in England, where all indictmen
to be engrossed upon parchment, and the presentment i
in by the grand jury on paper, the engrossment mu:
place before.there can be any proceedings upon it agaii
defendant. But in our States, the records being in I
and on paper, it is difficult to see why a presentment, i
full in form, is not itself an indictment ; though there 1
particular usages in. some States making it otherwise.
Coke says, that ¢ every indictment is a presentment, but
presentment is not an indictment.” ! From this view p
it would follow, that, when a grand jury on their own p:
ing bring in & written charge agains{ a particular per
the charge is formal and complete in its parts, it is to be
an indictment ; if nof, a presentment. And sometim
grand juries make a sort of general presentment of evi
evil things, which they mention, for the purpose of calli
attention of the public, or of the officers of the law, to 1
not intending thereby even to furnish instructions fo
specific indictments.

§ 138. Virginia and Tennessee Practice.— In those |
wherein it is the practice for the grand jury sometin
bring in a specific presentment, the course of the proce
is better understood by the local profession, than it c
by another who writes a general treatise. There appear
no two of these States in which the usage is precisely
In Virginia, it seems to be the course of things (the a
wishes to be understood as not speaking positively on
such matter of local practice) for the prosecuting office
the presentment being brought in, to draw an inform
upon it, and for the prisoner to be tried on it, in conne
with the presentment ;2 though there may be a trial o
presentment without any information filed.# In Tenne

1 2 Inst. 789. in Virginia, Commonwealth v.

3 Bishop v. Commonwealth, 18 Grat. 9 Leigh, 666 ; Word v. Commonw
7856; Commonwealth v. Jones, 2 Grat. 8 Leigh, 748; Myers v. Commonv
566. 2 Va. Cas. 160. There appe
8 Commonweslth v. Towles, 5 Leigh, have grown up in Virginia, under
748; Commonwealth v. Maddox, 2 Va. lative and judicial sanction, a p1
Cas.19. See also as to the presentment which gives to the presentment an
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‘% the practice,” said Turley, J., “ has not been to frame a
bill of indictment upon the presentment [as in England];
but to put the prisoner upon trial on the presentment, which
is in form an indictment ; except that, instead of being signed
by the attorney-general and foreman of the grand jury, it is
signed by the grand jurors individually ; and this practice has
been recognized by our courts.” !

§ 189. Georgla Practice. —In Georgia, an indictment founded
on the presentment of a grand jury need not be sent to them
This was understood to be the
English practice, which the court followed.? Therefore, if the
grand jury find a presentment within the period prescribed by
the statute of limitations for the prosecution of an offence, yet
the indictment is not drawn and filed till the statute has fully
run, the prosecution is commenced in season, and the defend-

ant may be convicted.?

§ 140. Furthey Views.— It was said, in one of the United

greater than it has in England, and
different. In some cases of misde-
meanor, & summons may issue and the
party be tried on the presentment, with-
out indictment, and without informa-
tion filed. Or the presentment may be
made the bagis of an information to be
tendered by the prosecuting officer,
when the trial will be had on the in-
formation ; and, though the present-
ment is too informal to sustain the pros-
ecution directly, it may sustain the
information, and the information sus-
tain the prosecution. See Common-
wealth o. Christian, 7 Grat. 631.

1 Garret v. The Btate, 9 Yerg. 389,
390; ». p. Smith v. The State, 1 Humph.
396. In another Tennessee case, the
difference betwetn an indictment and a
presentment was stated, in connection
with some other points, by the same
learned judge, as follows: “We hold
that twelve good and lawfal men con-
stitute & Jegal grand inquest, and that
indictments found by them are good
though there be a thirteenth man acting
with them who is not of record a mem-
ber of that body; but that is not so
with presentments; and this because
bills of indictment are founded upon

proof ; presentments, apon information
of some one of the grand jury. Twelve
men may legally find a true bill, upon
proof; but, in the case of presentments,
if there be one of the jury not legally
a member of the body, the presentment
is void, because it may have been found
upon his information, which would not
be under oath.” The State v. Baker,
4 Humph. 12. And see The State v.
Love, 4 Humph. 2566; Glenn ». The
State, 1 Swan, Tenn. 19.

2 Nunn ». The State, 1 Kelly, 243.

3 Brock v. The State, 22 Ga. 98. Mc-
Donald, J. said: “ The presentment fs
the indictment. If the offence is charged
by the grand jury in the presentment,
the indictment is then found; for the
duty of that, and all other grand juries,
is at an end on that accusation, unless
it is quashed, or a nolls prosequi be en-
tered. The charge is complete, and it
is sufficient, so far as the grand inquest
is concerned, to put the accused on his
trial before the jury.” p. 100. See
also, as to the presentment in Georgia,
Hutcher v. The State, 23 Ga. 807 ; Ivey
v. The State, 28 Ga. 676; Ex parte
Chauvin, T. U. P. Charl. 14.
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States circuit courts, to be the practice in this country
court to take no notice of presentments on which the pros
officer does not think proper to institute proceedings
where there is a presentment, and then the attorney
government draws a bill of indictment which the gra
find a true bill, and then at a subsequent term there !
pros. entered on the indictment, the proceeding seems
at an end.!

CHAPTER XIV.
BY INFORMATION.

§ 141. General Dootrine — What is an Information —
Officer. — According to the common law of England, as i
at the time when the body of the English common law
our axncestors brought over with them to this country, t
ceeding by criminal information is, in cases of misde
(with the exception of misprision of treason,? which is
demeanor), & public remedy against the wrong-doer, con
with the indictment ; subject, however, to practical exc
and limitations. The doctrine is in an English book 3
thus: ¢ An information for an offence is a surmise or s
tion upon record, on behalf of the king (or queen regent
court of criminal jurisdiction, and is, to all intents an
poses, the king’s suit.# It differs principally from an indi
in this, namely, that, in an indictment, the facts const
the offence are presented to the court upon the oath of a
jury ; whereas, in informations, the facts are presented |
of suggestion or information to the court by some autl
public officer on behalf of the Crown.® Criminal inforn
derive their origin from the common law.® They may b

1 United States v. Hill, 1 Brock. 166. 4 Ib. 1 et seq.
And see further as to presentments, 4 Wilkes v. Rex, 4 Bro. P. (
The State v. Mitchell, 1 Bay, 287; The 5 2 Hawk. P. C.c. 26, § 4.
State v. Cain, 1 Hawks, 852; Rex v. € Prynn’s Case, 5§ Mod. 45
‘Winter, 13 East, 258. nom. Rex v. Berchet, 1 Show.
2 Cole Crim. Inf. 9.
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CHAP. XIV.] BY INFORMATION. § 143

by the attorney-general ez officio, upon his own discretion,
without any leave of the court.! During the vacancy of that
office they may be filed by the solicitor-general ; and, in such
case, it is not necessary in point of law to aver upon the record
that the attorney-general’s office is vacant.”2

§ 142. Attorney and Solicitor General's Power and Practice,
oontinued. — According, therefore, to the strict law of England,
as it stood when the common law was brought over to this
country, the attorney-general, or, in the vacancy of his office,
the solicitor-general, may prosecute by information, without
leave of the court, any misdemeanor whatever, with the single
exception already mientioned.? And so absolute is his power,
that the court will never give him leave to file the information ; -
for the right is his without leave.t ¢ But,” says the writer just
quoted, ¢ although the attorney-general may, if he think fit,
exhibit a criminal information ez officio for any misdemeanor
whatever; yet, in practice, he seldom does so, except when
directed by the House of Lords, or the House of Commons, or
the Lords of the Treasury; or the Commissioners of some
public department, for example, the Excise, Customs, Stamps
and Taxes, War Office, Admiralty, &c.; or where the case is
of a very serious nature.” 8

§ 143. By the Master of the Crown Office — Private Persons
Prosecute — Stat. of WilL. & M - There is also, at the com-
mon law, another officer who is authorized to file criminal
informations. It is ¢ the king’s coroner and attorney in the
Court of King’s Bench, usually called the master of the crown
office, who is for this purpose the standing officer of the pub-
lic.” ¢ The informations which he files, are presented by him
on the prompting of some private person, who is the prose-
cutor, — Blackstone says, ¢ at the relation of some private per-
son or common informer >’ ;7 but the form of the information
makes no mention of this, or even of the prompting.® It was
in early times the practice for this officer to present the informa-
tion, as Lord Mansfield has’observed, ¢ upon any application,

1 Rex v. Phillips, 8 Bur. 1664; Rex 4 Rex v, Phillips, 4 Bur. 2089.
v. Plymouth, 4 Bur. 2089. & Cole Crim. Inf. 9, 10.

3 Wilkes v. Rex, 4 Bro. P. C. 880; ¢ 4 Bl. Com. 808.

Rex v. Wilkes, 4 Bur. 2527, 2668, 2577. 7 Ib.
3 Ante, § 141. 8 Cole Crim. Inf. 269 et seq.
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as a matter of course.”! The consequence was, that, i
as the statute of 4 & 6 Will. & M. c. 18, of this date, r«
its preamble,  divers malicious and contentious perso
more of late than in times past” procured information
filed, and then withdrawn them after appearance and
trial ; to remedy which, this statute provided, that th
they should not be filed by this officer, except by leave o
and on the prosecutor’s giving security to the party pr
against for costs. It is doubtful to what extent this
may be deemed common law in this country ;3 but, it
that we have no such officer as this, consequently that -
of England respecting this kind of criminal informaf
not in practical force in the United States.

§ 144. How in Our States.— In some of our States, ¢
prosecutions are to some extent conducted upon inforr
filed by the public prosecuting officer, the same as in E
by the attorney or solicitor-general, under a jurisdiction (
from the common law or from statutes.® It was laid ¢
an early Massachusetts case, that, as a general rule, all
meanors which may be prosecuted by indictment, may be
cuted by information. It is otherwise, of course, if a
limits the proceeding to indictment.! But this process
held in Virginia, following the English doctrine, does no
a case of felony.® The filing of the information is the com:
ment of the prosecution and no leave of court is requi

§ 145. continued — United States.— The Constitution
United States provides, that  no person shall be held to
for a capital or otherwise infamous crime, unless on p:
ment or indictment of & grand jury, except,” &c.;% b
provision does not bind the States.® In two or three o

1 Rex v. Robinson, 1 W. Bl 541, 404; McJunkins v. The St
642; Rex v, Jolliffe, 4 T. R. 285, 200. Ind. 140; Washburn v. Pe

2 Kilty mentions it among the stat- Mich. 872.
utes found applicable in Maryland, ¢ Commonwealth v. Water}
Kilty Rep. Statutes, 180. Parsons, J., 5 Mass. 257, 259.
says it is not in force in Alabama, The & Commonwealth v. Barrett,
State v. Moore, 19 Ala. 514, 520. 665.

3 Respublica v. Griffiths, 2 Dall. 112; 8 Commonwealth ». Cheney,
The State v. Ross, 14 La. An. 864; 847.
Cronkhite v. The State, 11 Ind. 807; 7 The State v. Dover, 9N. [

Snodgrass v. The State, 18 Ind. 8 Const. U. 8. Amend. art. §
292; Whitney ». The State, 10 Ind.  ? Noles v. The State, 24 Ala.
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CHAP. XIV.] BY INFORMATION. § 147

of our States, therefore, informations are much more resorted
to than they .are or ever were in England. This is particularly
so in Connecticut, where all criminal prosecutions are carried
on by information, presented either by the attorney for the
State or by a single grand juror, except where the punishment
is either death or imprisonment for life.! And there are other
States in which, of late, the proceeding by information has
nearly or quite superseded the indictment, even in capital cases.

§ 146. Form of the Information. — The following is the form
of the English information : —

¢ Of Michaelmas Term in the fifth year of Queen Victoria :

“Cambridgeshire, to wit: Be it remembered, that Sir Frederick Pollock,
Knight, Attorney-General of our present sovereign lady the Queen, who for our
said Iady the Queen in this behalf prosecuteth, in his own proper person cometh
into the court of our said lady the Queen before the Queen herself at Westmin-
ster, on Tuesday, the second day of November, in this same term, and for our
mid Iady the Queen giveth the court here to understand, that, &c. [proceeding to
set out the offence, in as many counts as the pleader chooses, precisely as in an
indictment ; and omitting nothing which the indictment should contain, even to
the conclusion. A new count is introduced, as follows : ¢ And the said attorney-
general of our said lady the Queen, on behalf of our said lady the Queen further
gives the court here to understand and be informed, that,’ &. The information
then closes, thus]: Whereupon the said attorney-general of our said lady the
Queen, for our said Iady the Queen, prays the consideration of the court here in
the premises, and that due process of law may be awarded against him the said
8. L. in this behalf, to make him answer to our uid lady the Queen touching
and concerning the premises aforesaid.” 2

§ 147. How far like Indiotment. — It is perceived, therefore,
that, with the exception of merely formal parts, at the begin-
ning and close, the information is in its structure precisely like
an indictment.?

1 2 Swift Dig. 870.

2 Cole Crim. Inf. 282-269. For the
form in Michigan, see either of the fol-
lowing cases: Washburn v. People, 10
Mich. 372; Evans v. People, 12 Mich.
28; Wattles v. People, 18 Mich. 446;
Rice v. People, 16 Mich. 9. The fol-
lowing, taken from 2 Swift Dig. new
ed. 791, is the form used in Connecti-
cut ; —

To the Hon. — Court for the County

of —, now in session.
“A. B. of ——, Esquire, attorney for

the State in md for uid county, here in
court informs, that, &c. [setting out the
offence as in an dlct.ment], and that
the said E. F. is now at large.” Wherefore
the said attorney prays, that s bench war-
rant may issue against the said E. F., that
he may be arrested and brought before this
court to answer to this information, and be
dealt with according to law.

1., Attomney.”

3 The State v. Williams, 8 Texas,
256; People v. Higgins, 156 I 110;
The State v. Miles, 4 Ind. 677.

87



§ 149 METHODS OF PROSECUTION. [x

CHAPTER XV.
BY COMPLAINT BEFORE A MAGISTRATE.

§ 148. General View.— The proceeding against a pers
has committed a crime, when conducted before a ma;
sitting without & jury, may, as already observed,! have
object the binding over of the person to answer before a
tribunal, the magistrate not having other jurisdiction
case; or, if it is a petty offence within his jurisdicti
purpose may be to obtain a conviction for the same
observations of this chapter relate to cases of the latter

§ 149. Continued — Justices of the Peace.— In order to |
a view of this subject satisfactory to the inquirer aft
minute points of the law, the writer would need to com
with ahistory of the office of justice of the peace; and
down, from the time of its institution to the presen
through the legislation of each of our several States, ti
of Parliament and of colonial and State legislatures, wi
the functions and dignity of this office were constantly en
to their present considerable proportions. But it is not
dient ‘to do this. Lord Coke, after remarking that s
were great officers and ministers of justice long befo!
Conquest,” adds, * justices of peace had not their being
almost three hundred years after; namely, in the first y
Edward IIL.”% It was a considerable time after the or
institution of this office, and after these officers had be
habituated to hearing criminal causes in sessions, wher
proceedings were by indictment by a grand jury and tria
petit jury, when first it was made competent in some s
cases for them, out of sessions, to proceed on view or on
plaint, without the intervention of a jury, either grand or
to convict and punish offenders.? Still, at the time whe
colonies which now compose our older States were settled

1 Ante, § 82. 8 See, for an instructive sur
38 Co. Pref. See Post, § 174 et of this whole matter, Paley C
seq. Introd.
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branch of the English statutory law had become consider-
ably developed. The jurisdiction with us, however, is almost
entirely dependent on our own statutes. Indeed, in most of
our States, it is wholly so.

§ 150. conviotions on View.— There are known to the Eng-
lish law what are termed convictions on view, as distinguished
from convictions on complaint or information. 'When a con-
viction of this sort is to take place, the justice of the peace goes
in person to the place where an offence is being committed, and,
seeing it, enters upon his record a conviction of the offenders,
without a complaint and without testimony. In Paley on Con-
victions it is observed, that the earliest jurisdiction given to
justices of the peace to convict offenders out of sessions and
without a jury, was limited to two offences, and in these the
conviction was to be on view. They were cases supposed to
require immediate action, being those of forcible entries and of
riots ; the former regulated by 2 Rich. 2, ¢. 2; the latter, by 18
Hen. 4,c. 7. And-as to the latter it was directed that, if the
rioters had departed before the arrival of the justices, and so
the view could not be had, the inquiry should be by jury.!

§ 151. continued. — Those readers who are familiar with the
workings of the criminal law will readily see, that, at the pres-
ent day, there is no need of this extremely summary jurisdiction
in these cases, or indeed in any other. Still there are in our
books a few cases to be found relating to this sort of convie-
tion ;2 none, which the author has seen, of a very recent date.
In most of our States, plainly this jurisdiction does not exist, if
indeed it does at the present time in any. In a certain sense,
there may seem to be no reason why a magistrate should not
make a record convicting an offender for what is done in his
presence, though without complaint, and without the testimony
of any witness; because, it may be presumed, the evidence of
his own eyes is as good as the testimony of others. On the
other hand, other persons present may see what he did not see;
and, for this reason, and for several other reasons, such a
proceeding is as contrary to our American institutions in gen-
eral, as it is everywhere needless.

1 Paley Con. 6. Commonwealth v. Eyre, 1 8. & R.
2 Holcomb v. Cornish, 8 Conn. 876; 847,
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§ 152. convictions on Complaint or Information.— This
us back to the subject of this chapter. A conviction o
plaint or information takes place when some person, w
official or non-official, complains before the magistrate
third person has been guilty of some petty offence whi
complaint or information sets out; whereupon the mag
issues his warrant for the arrest of the person accused.
the accused person is brought before this or some other
trate, evidence is heard, and, without a jury, he is convic
discharged as the case may require.

§ 1563. Continued — It is evident that this proceedin
highly beneficial one. It not only expedites business,
promotes substantial justice. If a poor and unknown |
is arrested for some petty offence, and is required to giv
for his appearance to answer to an indictment which n
found by a grand jury at some future day, he will of!
unable to furnish the bail, and so be compelled to lie i1
When the time for his trial comes he will already perhap:
suffered an imprisonment greater than the penalty whic
law has affixed for the offence. If he is found to be guil
is the victim of a wrong; and, if he is found to be inni
the wrong is very great. But by means of the summar
ceeding, the whole case is investigated at once, and the pri
is discharged if found innocent. If found guilty, he ha
the right of appeal, and an ultimate trial before a petit ju

§ 154. Conolusion.— This jurisdiction, the reader perc
is a statutory one, and the statutes differ somewhat in th
ferent States. Something concerning the proceedings, how
will be said in another part of this volume.
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BOOK IV.

THE TRIBUNAL AND ITS OFFICERS, AND THE ARREST
AND PRESENCE OF THE OFFENDER BEFORE IT.

CHAPTER XVI

THE ARREST.

155. Introduction.
156-188. Manner of Arrest, and Rights of the Parties.
164-173. Arrest without Warrant, by Unofficial Persons.
178-186. Same, by the Officers of the Law.
187-198. The Arrest under Warrant.
194-207. Breaking of Doors and the like.
208, 209. Under Search-warrants.
210-213. Seizing of Goods in other Arrests.
$18-218. Disposal of Arrested Person and Goods.
219-234, Fugitives from Justice.

§ 155. Nature of the Subject — Order of the Disoussion.— The
subject of this chapter is one of considerable delicacy, and not
quite free from difficulty. Its leading doctrines are plain and
well established ; but there are places at which its minuter lines
are indistinet and even uncertain. Let us examine it in the
following order: I. Manner of the Arrest, and the Rights of -
Persons arrested and arresting ; II. The Arrest, without War-
rant, by Unofficial Persons ; III. The Arrest, without Warrant,
by the Officers of the Law; IV, The Arrest under Warrant ;
V. The Breaking of Doors, and the like, to make an Ar
rest ; VI. The Arrest of Persons and Goods under Search-
warrants ; VII. The Seizing of Goods in other Cases of the
Arrest of the Person; VIII. The Disposal of the Arrested Per-
son and Goods ; IX. Fugitives from Justice.
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§ 1567 TRIBUNAL, ARREST, PRESENCE, ETC. [Bc

1. Manner of the Arrest, and the Rights of Persons arrest:
arresting.

§ 156. Definition of Arrest. — In. an old book of consid
value, we have the following definition of arrest: ¢ An
(from arrester, French, to stop or stay) is the taking, atta
or seizing a person or thing, either by a public officer i
cution of the command of some court or minister of just
by a private person, according to the command or perm
of the law ; or, it is the staying a judgment given by a co
Arrest,in the sense of the latter branch of this definition, wil
the subject of a chapter further on. As to the former bra:
is believed that modern use does not employ the word :
to signify the seizing of mere goods, disconnected from th
son who is also seized. It may, therefore, with greate
curacy be defined to be, the taking into custody of a persc
a person and his goods, in pursuance of some lawful com:
or authority, and for the purpose of further legal proceef

§ 157. What Restraint Necessary.— To constitute an a
it is not ordinarily sufficient that words of arrest be spc
there must be something done by way of actual physic
straint, though it is enough if the party arresting touc
other, “ even with the end of his finger.”3 So «if a |
comes into a room, and tells the defendant he arrests him
locks the door, that is an arrest; for he is in custody o
officer.””# Likewise, if there is neither a touching of the
son, nor other force employed in the first instance, yet, i
party to be arrested submits on being informed of the inte!
arrest, nothing more is required, especially when he is i
power of the officer, to make the arrest complete.r Thus
the bailiff, who has a process against one, says to him whe
is on horseback or in a coach, ¢ You are my prisoner, I hs
writ against you,” upon which he submits, turns back, or
with him, though the bailiff never touched him, yet it is a1
rest, because he submitted to the process ; but, if instead o

1 The Law of Arrests, London, 1742, v. Jones, Cas. temp. Hardw. 208

p- L And see Grainger v. Hill, 4 Bing.
2 Genner v. Sparks, 6 Mod. 178, 1 212, 6 Scott, 561.
Salk. 79. 4 Emery v. Chesley, 18 N. H.

3 Lord Hardwicke, C.J.,in Williams Mowry v. Chase, 100 Mass, 79, 85
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ing with the bailiff he had gone or fled from him, it could be
no arrest unless the bailiff' laid hold of him.” 1

§ 158. What besides Restraint. — On the other hand, restraint,
it is presumed, does not alone constitute an arrest. At all
events, it is the duty of one seeking to arrest another to make
this his purpose known ;? unless, what will probably answer
instead of any express announcement, the circumstances.are
such as to render the purpose obvious.? Indeed it has been
expressly laid down, in respect even of an arrest by a private
person without a warrant, that, where the circumstances are
such as to make the intention to apprehend plain to the mind
of him who is to be apprehended, he need not be told this ; and
the arrest will be legal, and the resistance of the arrested per-
son illegal, the same as if the purpose had been in words an-
nounced.* The question of an officer’s duty to make known
his official character, or to exhibit his warrant, or to mention
why he arrests the person, belongs to other parts of this chap-
ter.5

§ 159. What Violence Lawful — Killing one committing Felony
— Misdemeanor — Fleeing from Arrest. — A person making an
arrest should not use unnecessary violence.®! Especially he
should not needlessly kill the other, instead of arresting him,
even though the wrong-doer is in the act of committing a felony.?
But, upon this point, the following distinction exists : If a man
is committing a felony, and an officer, for instance, attempts to
arrest him, yet he runs away, and the officer calls on him to
stop, then, if he will not stop, the officer is justified in shooting
at him to compel him to stop; bat, if the offence is a misde-
meanor, he has no right to take this extreme measure.

11 Salk. 6th ed. 79 note, referring to 5 See post, § 189-198.
Horner v. Battyn, Bull. N. P. 62, s. r. ¢ The State v. Mahon, 8 Harring.
Russen v. Lucas, 1 Car. & P. 168; Del. 568.
George v. Radford, 8 Car. & P. 464, 7 Reg. v. Murphy, 1 Crawf. & Dix
Moody & M. 244; Berry v. Adamson, C. C. 20; Gardiner v. Thibodeau, 14
6B.& C.528,2 Car. & P. 503; Crim. La. An. 782

Law, II. § 49. & Reg. v. Dodson, 2 Den. C. C. 85,
2 Mackalley’s Case, 9 Co. 65 a. and compare with Crim. Law, I. §
3 Rex v. Davis, 7 Car. & P. 785. 528, II. § 600. See also The State v.

4 Rex v. Howarth, 1 Moody, 207. Roane, 2 Dev. 58; Dill v. The State,
And see Rex v. Payne, 1 Moody, 878; 25 Ala. 15; Brady v. Price, 19 Texas,
Pew’s Case, Cro. Car. 188 637, 688 285.

Apd see 9 Co. 66 b.
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§ 160. Continued — The distinction thus mentioned refe
a case in which there is no manual touch, or otherwise an
rest, but the criminal flies to prevent contact with the a:
ing person. If, instead of flying, he stands and resists,
the party having the right to arrest may press forward i
* purpose, even though the case be not one of felony; an
not desisting but still pressing forward, he is obliged to tak
life of the other as in self defence, he will be justified.!

§ 161. Breaking from Arrest— When the arrest has
actually made, whether for felony or misdemeanor; the
the arrested person attempts to break away, he” may be k
to prevent it, provided this extreme measure is necessary.

§ 162. Unlawful Arrest — Where there is an attemp
unlawful arrest,— as, for instance, where an officer undert
‘to arrest, without a warrant, and not on fresh pursuit,
whose crime is no more than misdemeanor,— the perso
whom the attempt is made may lawfully resist, though n
the taking of life;® and, if in such resistance he takes
officer’s life, 'his crime will only be manslaughter.# So
person thus unlawfully arrested is justified in escaping i
can ;% and an attempt to rearrest him will be equally unla
with the first arrest.® Such is the general rule; but there
circumstances in which, if the person arrested. submits
waives an objection which he might have taken; and, in t
circumstances, he has no right afterward to escape.”

§ 163. How treat Arrested Person-— Rearrest after Escap

1 Morton v. Bradley, 30 Ala. 683;
The State ». Roane, 2 Dev. 58 ; Arthur
v. Wells, 2 Mill, 814; The State ».
Mahon, 8 Harring. Del. 568. And see
The State v. Fee, 19 Wis. 6562. Mr.
East says: ‘It may be premised gener-
ally, that, where persons having author-
ity to arrest or imprison, or otherwise
to advance or execute the public justice
of the kingdom, and using the proper

means for that purpose, are resisted 246,

in so doing, and the party resisting is
killed in the struggle, such homicide
is justifiable. And, on the other hand,
if the party having such suthority, and
executing it properly, happen to be
killed, it will be murder in all who take

94

& part in such resistance; this
considered by the Iaw as one o
strongest indications of malice, a1
rage of the highest enormity, cor
ted in deflance of public justice, ag
those who are under its special
tection.” 1 East P. C. 295.

2 Crim. Law, II. § 600.

3 Crim. Law, IL § 666.

4 Commonwealth v. Carey, 12 (

5 The State v. Ward, 5 Harring.
496.
6 Rex v. Curvan, 1 Moody, 182.
T The State v. Phinney, 42 M
884; Wood v, Kinsman, 5 Vt. 588
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One having custody of an arrested person should treat him
kindly; but, as we have seen,! he may even inflict death to
prevent his escape, where no other means are available. A
Jortiori, an officer who has a prisoner under arrest may tie him,
if this is necessary; and it is laid down, that, where the officer
acts honestly and from pure motives, he is to be himself the
sole judge of the necessity of such a measure as this.2 If, then,
having arrested the prisoner lawfully, the latter breaks away,
he may retake him, without any fresh warrant;3 and this has
been held to be so even where the officer has consented to the
escape.t .

II. The Arrest, without Warrant, by Unofficial Persons.

§ 164. Crime not to Arrest one committing Felony.— We 8aw,
in the work on the Criminal Law 5 that, if a man sees a treason
or felony committed, and does not endeavor to arrest the of-
fender or bring him to justice, he commits thereby the crime of
misprision of treason or felony. This crime is a misdemeanor.

In the language of an old book: * All persons whatsoever, who

1 Ante, § 161.

2 The State v. Stalcup, 2 Ire. §50.

3 Cooper v. Adams, 2 Blackf. 294.

4 Commonwgulth v. Sheriff, 1 Grant,
Pa. 187. Chitty, treating of this topic,
says: “It is clearly agreed by all the
books, that an officer, making a fresh
pursuit after a prisoner who has been
arrested, and has escaped through his
negligence, may retake him at any time,
whether he find him in the same or
a different county, without raising hue
and cry; because, as the liberty ob-
tained by the prisoner is wholly owing
to his own wrong, there is no reason
why he should be allowed to derive
any advantage from it. But where
the officer has voluntarily suffered a
prisoner to escape, it is said by some
that he can no more justify the retak-
ing him than if he had never had him
in custody before; because by his own
consent he bas admitted that he has
nothing more todo with him. It should
seem, however, that the misconduct
of the officer ought not to prevent a

second arrest, in order that the offender
may be brought to justice ; and, where
a-person has been convicted of a crime,
and committed in execution until he
pay the fine, and is suffered by the
officer to escape, the officer is bound
to retake him.” 1 Chit. Crim. Law,
61. When we look at this question as
one of principle, we see that the war-
rant of arrest authorizes the officer to
do two things; first, to take the prison-
er into ‘custody; secondly, to hold him
until he is lawfully discharged. Now,
if, after an arrest, the officer consents
to let the prisoner go, this is not a law-
ful discharge, and he and the prisoner
alike comtit each an offence against
the criminal law, if he goes. The war-
rant has not spent itself, the prisoner is
not lawfully released from its restrain-
ing power; and, though the officer has
committed an offence, it is & rule in the
criminal law that the guilt of one person
does not take away the guilt of another,
or confer privileges on the-other.
8 Crim. Law, L. § 652 et seq.
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are present when a felony is committed, or a dangero
given [which, if the wounded person dies, will am
felony], are obliged to apprehend the offender; other
are liable to be fined and imprisoned for the negle(
they were under age at that time.”’ !

§ 165. Right to Arrest—Felony — Attempted Felony
meanor.— Of course, therefore, the duty carries wit
right, and any one who is present in such circumstan

. make the arrest.? It is also a duty of precisely the sam:
the neglect of which is attended by the same consequ
interfere to prevent the commission of a felony or ti
and this duty, in like manher, carries with it the righ
sequently, though an attempt to commit a felony i
meanor, and not felony, yet, if a man finds another att
to commit a felony, he may arrest him.

§ 166. Right to Arrest for Misdemeanor, continued. —
probably as far as duty, in the strictest sense of the wo
pels private persons to make arrests without warra
these circumstances, where they are indictable if they
act, they have rights, not easily defined, exceeding thos
attend them when the law merely permits the arrest
using the word duty in the milder sense, ‘it is tl
of every good citizen to endeavor to suppress a riof
when_he finds a mistaken multitude engaged in®trea
practices, to the subversion of all peace and good orde
protected by law in coming forward with other well-d
characters, to repel them by force.”® Wherefore a ri:
quell a treasonable riot is lawful.® Moreover, in the w
Blackstope, ¢ Affrays may be suppressed by any private
present, who is justifiable in endeavoring to part the
tants, whatever consequence may ensue. But more esp
the constable, or other similar officer, however denomins
bound to keep the peace; and, to that purpose, may breal
doors to suppress an affray, or apprehend the affrayers

1 Law of Arrests, 200. And see 1 ¢ Rex v. Hunt, 1 Moody, 93
Chit. Crim. Law, 16. cock v. Baker, 2 B. &P. 260; I

2 Phillips v. Trull, 11 Johns. 486; McGregor, 3 Vroom, 70.
Keenan v. The State, 8 Wis. 132; 5 Respublica ». Montgom
Long v. The State, 12 Ga. 293. Yeates, 419, 421.

3 Crim. Law, 1. § 652 et seq. ¢ Rex v. Wigan, 1 W. BL 47.
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- may either carry them before a justice, or imprison them by his
own authority for a convenient space till the heat is over; and
may then perhaps also make them find sureties for the peace.”?
The obvious propriety of things, and the circumstances of most
cases, practically preclude the action of mere individuals for
the suppression of this class of disorders; for ordinarily some
officer of the law will lend:counsel and direction, and, as far as
the law permits, protection, to what is done by mere private
individuals. Still the law is, that * any person whatever, if
an affray be made to the breach of the peace, may, without a
warrant from a magistrate, restrain any of the offenders, in order
to preserve the peace; but, after there is an end of the affray,
they cannot be arrested without a warrant.”2 And although
such restraint will not always be by way of an actual arrest,
and the taking of the offender to prison or into the presence of
the magiétrate, yet it may be, and in some cases ought to be.
A plea of justification, in such a case, where the party arresting
is sued for the arrest, must contain a direct averment that there
was an affray or breach of the peace continuing at the time of
the arrest; or, if it had subsided, that there was a well-founded
apprehension of .its renewal.?

§ 167. Misdemeanor, continued — Taken in the Act.—And the
rule which controls the matter of arrest, by private persons, in
cases of affray and the like, applies also, in one respect, in all
other misdemeanors ; namely, that a private person (and the
same is true of an officer), acting without a warrant,* cannot
make the arrest for a misdemeanor committed on an occasion
which has already passed.’

§ 168. Pelony and Treason — When Arrest made.— In felonies
and in treason, however, the rule is different; and it is, that,
if the offence has been in fact committed, and the private per-
son has reasonable cause to suspect a.particular person to be
guilty of its commission, he may, acting in good faith, arrest
such person; and he will not be liable, either in a civil or
criminal prosecution, should the suspicion prove unfounded.®

! 4 Bl Com. 145. 8 Fox v. Gaunt, 8 B. & Ad. 798. See
3 Philipps v. Trull, 11 Johns. 486. Mathews v. Biddulph, 4 Scott, N. R.
3 Price v. Seeley, 10 Cl. & ¥. 28. 54,1 Dowl. x.s. 216; Butler v. Turley,

And see Knot v. Gay, 1 Root, 66. 2 Car. & P. 585.
4 Ante, § 162. ¢ Lodwith v. Catchpole, Cald. 291;
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But if the offence has not in fact been committed by
he may be compelled, on a civil suit, to pay damage
party arrested, however strong or reasonable may ha
his suspicions.! Yet possibly such a matter may be s
mitigation of damages.? The doctrine of this section
to all felonies, even to petit larceny.8 '

§ 169. Limit of the Dootxine as to Misdemeanor.— The
ing question under this sub-title is, whether the san
which private persons have to arrest those who are en;
affrays and riots, extends also to other misdemeanor
what others; the arrests being made while the offenc
in the actual perpetration of crime. - When the cri
felony, we should remember, the law casts upon all
present the duty to make the arrest, and punishes the
of this duty by fine and imprisonmentt No one suppc
duty extends to cases of misdemeanor; therefore we s
inquiring after the mere right. In the old book on ¢ T
of Arrests,” from which we have made some previous
tions,® we read as follows: “ Any private person may
common notorious cheat, going about in the country wi
dice, and being actually caught playing with them, in ¢
have him before a justice of the peace; for, as the disc
ment of such offenders is for the public good, the rest
private persons from arresting them without a warrant
magistrate would be consequently prejudicial, because it
give them an opportunity of escaping, and continuin,
offences without punishment. And for the same rea
arrest of an offender by a private person, for any crime
dicial fp the public, seems to be justifiable.”$ And H
says: “It is holden by some, that any private perso
Brockway v. Crawford, 8 Jones, N. C. 984; Allen ». Wright, 8 Car. {
488; Holley v. Mix, 8 Wend. 850; Davis v. Russell, 2 Moore & :
Wakely v. Hart, 6 Binn. 816; Com- Bing. 854; Cowles v. Dunbar
monwealth v. Deacon, 8 8. & R. 47; & P. 566.

‘Wrexford v. Smith, 2 Root, 171; Ash- 2 Sugg v. Pool, 2 Stew. &
ley’s Case, 12 Co. 90; Long v. The Rogers v. Wilson, Minor, 407.
State, 12 Ga. 208; The State v. Roane, 3 People v. Adler, 8 Parke
2 Dev. 68; Reuck v. McGregor, 8 249.

Vroom, 70. See post, § 181. ¢ Ante, § 164.

1 Holley v. Mix, supra; Wakely v. 5 See ante, § 1566, note.
Hart, supra ; Findiay v. Bruitt, 9 Port. & Law of Arrests, 204, 205.
196; Adams v. Moore, 2 Selw. N. P,
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CHAP. XV1.] THE ARREST. §170
lawfully arrest a suspicious night-walker, and detain him till
he make it appear that he is a person of good reputation. Also
it hath ‘been adjudged,” &c., repeating the statement of the
law substantially as it is given in the above quotation. !

§ 170. cContinued — Likewise it has been adjudged, that, if a
person commits a forcible entry amounting to a breach of the
peace, in the presence of a constable, he may be taken into
custody by the latter without a warrant; and he cannot main-
tain an action against a bystander for directing the constable to
perform his duty. But the right of the bystander, where there
is no officer of the law present, may not necessarily be the

same.?
for doubt.?

12 Hawk. P. C. c.12, § 20.

2 Dearcourt v. Corbishley, 6 Ellis &
B. 188, 32 Eng. L. & Eq. 186. And
see, in connection with this case, and as
perhaps shedding some light on this
matter, Wheeler v. Whiting, 9 Car. &
P. 262; Coward v. Baddeley,4 H. & N.
478; Reg. v. Phelps, Car. & M. 180;
Noden v. Johnson, 16 Q. B. 218, 2 Eng.
L. & Eq. 201; Mackaley’s Case, Cro.
Jac. 279 ; Spalding v. Preston, 21 Vt.
9; Rex v. Curran, 8 Car. & P. 397.

8 Mr. Greaves,an able English writer,
in an article originally published in the
“Law Times,” and reprinted in the
8d ed. of Cox & Saund. Crim. Law
Consolidation Acts, Int. p. Ixi., con-
tends, both on principle and authority,
“that,” in all cases, ‘“ where a party is
caught in the act of committing any
misdemeanor, he may be arrested by
any private person” who may be
present, the same as in cases of felony.
He does not claim that any one de-
cision has established this doctrine
in terms as thus stated; for, in the
nature of things, a case on this subject
could go no further than its particular
facts, therefore it could not establish
any rule. See Bishop First Book,
§ 174181, 463-472. But he deems
this to be the fair result of the col-
lected authorities. In support of this
view, he adduces the doctrine stated
ante, § 165, that a private person may
arrest without warrant one who is at-

And in other classes of cases there is still wider room

tempting to commit a felony, the at-
tempt being at common law a mere
misdemeanor. Beyond this, the case
which he deems the leading one is
Holyday v. Oxenbridge, Cro. Car. 284,
This case he states as follows: “In an
action of trespass, &c., the defendant
pleaded that the plaintiff comniuniter
usus fuit an ill trade called cheating at
play with false dice and defrauding
people of their money ; that he went to
a house where he found the defendant
and one Arnold, unexpert in such play,
and induced them to play at dice with
him for money, and the plaintiff play-
ing with them * with false dice subtilly
conveyed by the plaintiff (divers sums
of the defendants’ money falso et fraudu-
lenter depredatis)’ would have sought
to escape; but the defendant, knowing
certainly that he was deceived by the
cheating with false dice, molliter manus
imposuit on the plaintiff to take him be-
fore a justice to be examined concern-
ing the said offence ; and that the justice
examined him and bound him to ap-
pear at the sessions, where he was con-
victed of the said offence. On demur-
rer to this plea, it was objected that
‘one cannot, without an officer, for any
cause, and that upon his own suspicion
only, arrest or stay any person unless
in felony." But all the court (the chief
justice being absent) held ‘the plea to
be good; for it is shown that he was a
common cheater and that he cozened
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§ 171. Continued — Looking, then, at the reason of
where we find it imperfectly seftled and somewhat unc

with false dice [see Crim. Law IL
§ 156], and therefore the defendant led
him to & justice of the peace; and it
appears by the plea that there was
good cause for staying him; for he was
afterwards convicted of that offence.
And it is pro bono publico to stay euch
offenders.’” The writer goes on to
observe, that this case * has never been
questioned; and, on the contrary, it
has been sanctioned by very great au-
thority.” He refers to Fox v. Gaunt,
8 B. & Ad. 798; Timothy v. Sampson,
Tyr. 244 ; Ingle v. Bell, 1 M. & W.516;
Cohen v. Huskisson, 2 M. & W. 477;
‘Webster v. Watts, 11 Q. B. 811; Hand-
cock v. Baker, 2B. & P. 260. And he
refers to Hawkins and the Year Books
to show that this was also the ancient
doctrine. At the same time, I fail to
discover cases which cover what I
should deem to be every class of mis-
demeanors. Yet on this point it is fair
to quote the learned writer’s words:
“ When we find that all misdemeanors
are of the same class [in reason, are
they?]; that it is impossible to dis-
tinguish in any eatisfactory way be-
tween one and another [isit?]; and
that in the only case (Fox v. Gaunt,
supra) where such a distinction was
attempted, the court at once repudiated
it; and when, on the question whether
a party indicted for a misdemeanor was
entitled to be discharged on Aabeas
corpus, Lord Tenterden, C. J. said, in
delivering the judgment of the court,
1 do not know how, for this purpose,
to distinguish between one class of
crimes and another. It has been urged
that the same principle will warrant an
arrest in the case of a common assault.
That certainly will follow:’ (Ex parte
Scott, 9 B. & C.446.) And when, above
all, the same broad principle that it is
for the common good that all offenders
should be arrested, applies to every
misdemeanor, and that principle -has
been the foundation of the decisions
from the earliest times, and was the
ground on which Timothy v. Simpson

100

[supra, this was a case wher
arrested another about to

affray in which he had been
and the arrest was adjudg:
was decided ; the only reaso:
clusion seems to be, that th
arrest applies to all misdemea
wherever the offender is cau
act.” p.lxx. I think, in r
must distinguish between m
ors. Could it be contended
man who might see another s
of intoxicating liguor without
in States where a statute m:
an act an indictable misc
might therefore, without cor
warrant, arrest the offender ¢
him before a magistrate? It
me that such a proceeding
be of public benefit, and theref
not be legally justified. On 1
hand, if a female night-walke
be caught practising her se
there would be great reason t
her arrest. But there are per
deem that one of these forms
tion is as bad, and requires as
be put a stop to, as the other.

this to be so, there still appea
difference. In the one case,
is malum prohibitum only; in t
it is malum in se. Or, suppose
be deemed malum in se; in the.
you stop a continuing evil ; in t
an evil merely in the partic
stance, or, at least, one which
be checked by the arrest, but w.
being personal to the offender,
carried on by an agent. Th
ranked, in the law, as a nunisa:
other is not. But, let us

another sort of public nuisanc
man is carrying on a manufactc
which unpleasant smells are
emitted, and which may be .an
able nuisance, will any private
be justified in arresting him

complaint or warrant, and taki
before a magistrate? Sucha |
ing would be wholly unnecess
would tend to promote public «
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authority, we have the following. If a personis present when
another is committing a crime, it is incumbent on him to do
something to prevent the crime, and, failing in this, to bring
the criminal to justice. When the crime is felony or treason,
the duty, as we have seen, is accompanied with the penalty of
fine and imprisonment for its neglect. But when the crime is
of a lower grade, and, in one sense, the duty is a mere moral
one, the reason of the thing would seem to be, that the law will
permit the person, if he is disposed, to discharge this moral
duty, by interfering to prevent the commission of the crime, or
to arrest the criminal, or both. Yet the law might not allow
this duty to be carried to all lengths. If the thing done was
merely malum prohibitum, not being malum in se, or was of a
nature not immediately disturbing the public repose, and not
offending public morals, or the like, 8o injudicious would it be
to make the arrest without a warrant, by a private person, when
no perceptible harm would come from the delay necessary to
call in public authority, that the courts could hardly be expected
to sanction such ‘an arrest. Indeed, it is very uncertain how
far the courts would go, in the midst of any facts standing on
this shadowy ground of legal doubt.

§ 172. Aseist Officers.— The right and duty of private per-
sons to assist officers in making arrests is matter to be consid-
ered, in connection with our discussion of arrests by officers,
under succeeding sub-titles.

IN. The Arrest, without Warrant, by the Officers of the Law.

§ 178. Compared with Private Persons.— The most obvious
proposition under this sub-title is, that, whenever the circum-
stances of a case would justify a private person in making an
arrest without a warrant, they will equally justify a constable,

ance rather than check it; and it would
be difficult to suppose that the law
could give it countenance. It seems to
me, therefore, impossible to say that
the right of private persons to arrest
without warrant extends to every mis-
demeanor. And the common under-
standing of the profession and man-
kind must have been so from the early
periods of our law until now; else our

books of reports would contain cases in
which arrests would appear to bhave
been actually made in those circum-
stances in which, according to the views
thus stated, they wounld seem to be of
evil tendency. And see McLennon v.
Richardson, 15 Gray, 74; Donovan ».
Jones, 86 N. H. 246 ; Commonwealth v.
Carey, 12 Cush. 246; post, § 188, 184,

note.
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sheriff, or watchman.! How much further the right of these
officers goes we shall consider after we have taken a view of the
law relating to —

" § 174. The Office of Justice of the Peace: —

. Origin of the Office— Barly Duties.— In very ancient times, in
England, there were, in every county, chosen by the people,
conservators of the peace, whose office it was, as Lord Coke
observes,? ¢ to conserve the king’s peace, and to protect the
obedient and innocent subjects from force and violence.” This
was by the common law ; and, upon this state of things came,
in 1327, Stat. 1 Edw. 3, c. 16, as follows: ¢ For the better
keeping and maintenance of the peace, the king will, that in
every county good men and lawful, which be no maintainers of
evil, or barrators in the county, shall be assigned to keep the
peace.” ¢ From which act,” it is said in Burn’s Justice,? ¢ we
are to date that final alteration in our constitution, whereby
the election of conservators of the peace was taken from the
people, and translated to the assignment of the king. By this
statute, however, at first, no other power was given but that
of keeping the peace ; the more honorable title of justices even
was not conferred, the parties elected being still only called
conservators, wardens, or keepers of the peace. But the very
next year, the form of the commission was enlarged, and con-
tinued still further to be enlarged, both in that king’s reign, and
in the reign of almost every other succeeding prince, until the
thirtieth year of the reign of Queen Elizabeth, when, by the
number of the statutes particularly given in charge therein to
the justices, many of which, nevertheless, had been a good
while before repealed, and, by much vain repetition and
other corruptions that had crept into it, partly by the miswriting
of clerks, and partly by the untoward huddling of things
together, it was become 80 cumbersome and foully blemished
that of necessity it ought to be redressed. Which imperfec-
tions being made known to Sir Charles Wrey, then Lord Chief
Justice of the King’s Bench, he communicated the same to the
other judges and barons, so as, by a general conference had
amongst them, the commission was carefully refined in the

1 2 Hawk.P. C.c. 18,§ 1. 3 Burn Just. tit. Justices of the
2 2 Inst. 558. Peace.
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Michaelmas term, 1590 ; and, being then also presented to the
Lord Chancellor, he accepted thereof, and commanded the same
to be used ; which continues with very little alteration to thls
day.”

§ 175. Their Later Powers.— Reading on in this place we
have the following: ¢ This commission consists of two pa.rts
or two different assignments. By the first assignment, any one
or more justices have, not only all the ancient power touching
the peace, which the conservators of the peace had at the com-
mon law, but also that whole authority which the statutes have
since added thereto. The second assignment defines their
powers in Sessions.” 1

§ 176. How as to Common Law Authority. — The result of all
this is, that, when our forefathers came to this country, bring-
ing with them so much of the law of England, statutory and
common, as was adapted to their new sitnation and circum-
stances, they made the law of England, as thus stated, a part of
their unwritten law.2 At the same time, it i8 believed that the
judges in many of our States look chiefly to their own statutes
to determine the autliority of justices of the peace; while, on
principle, and according to the practice in other States, the
statutory enumeration should not be held to exclude the com-
mon-law powers, except in so far as it is repugnant to them.
In Massachusetts, in accordance with a rule of statutory inter-
pretation which may be deemed local to this and a few other of
the States,® Sewall, J. observed: ¢ The statutes which, since
the present Constitution, have been enacted on this subject, have
enumerated very particularly the powers and duties of justices
of the peace, both' in civil and criminal matters. *And this
enumeration is so complete as to leave very little, if any, occasion
of recurring to the ancient English statutes, for the powers of
this office ; and perhaps the enumeration itself may be construed
to preclude such recurrence for the purpose of Inferring any
power not enumerated.” 4

§ 177. Power to Arrest personally — To issue his Warrant. —

1 See also 4 Inst. 171. The reader 2 Commonwealth v. Leach, 1 Mass.
will find the commission in full in Burn 69.

Just. tit. Justices of the Peace. And  * Crim. Law, 1. § 167-200.

see ante, § 149, ¢ Commonwealth v. Foster, 1 Mass.
488, 490.
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There are in the books passages which seem to imply, that a
justice of the peace may arrest, by his own manual foree,
offenders against the laws, under circumstances in which the
arrest could not be made by a private individual.! Perhaps
this may have been so anciently, before the office of a justice
became so far judicial as it is at present ; and possibly it is so
even now. But justices of the peace are now provided with
under officers whom they are to command, and their regular
course of proceeding is to issue their verbal order or their war-
rant, and not fo serve as servant to themselves. Therefore
¢ it is a general rule, that, where any statute gives a justice of
the peace jurisdiction over any offence, or power to require a
person to do a certain thing mentioned in the statute, by im-
plication it gives a power to the justice to grant his warrant to
bring the person accused of such offence, or the person that is
compellable to do the thing ordained by the statute. For to
what purpose would it be, to give the justice authority to
require any person to do a thing, if he had not power to
compel the person to come before him, in order to proceed
therein 27’3

§ 178. Keep the Peace — Issue Warrant, continued — Verbal
Order to Arreat.— When, therefore, a justice of the peace is
commanded by statute to keep the peace, by construction he is
authorized to call upon his officers and upon private individuals
for such assistance as the nature of his office and the particu-
lar circumstances render it incumbent on them to perform.
And Hawkins says : ¢ It seems that any such justice may law-
fully, by word of mouth, authorize any one to arrest another,
who shall’ be guilty of any actual breach of the peace in his

presence,? or shall be engaged in a riot in his absence.” 4 As .

to this, while, in England, under the ancient law, a justice of
the peace may direct his warrant to a private individual who is
therefore autfiorized to serve it, in many of our States he can-
not, though in others he can ;¢ and it is not probable the courts

would hold, that he can verbally empower one to go and arrest

1 See Lawof Arrests, 171; Holcomd 3 Commonwealth v. McGahey, 11

v. Cornish, 8 Conn. 876. Gray, 194,
3 Law of Arrests, 172. And see 4 2 Hawk.P. C.c.18,§14.
Crim. Law, 1. § 138, 186 and note. & See post, § 188,
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another, when he could not confer the power by written war-
rant.

§ 179. When Warrant Necessary. — If an offence is committed
in the court of a magistrate, in his presence, he may verbally
authorize the attending officer to take the offender into custody ;
no warrant being necessary in the first instance.! Likewise, if
an arrest is made without warrant, in a case where such an
arrest is lawful,and the offender is brought before a magistrate, -
the latter may take jurisdiction and proceed to judgment with-
out issuing a warrant of arrest. For ¢ why issue a warrant for
the apprehension of a- party already in custody?””2 But a
written complaint or information against the party, setting out
his offence, is as necessary in such a case as in any other.? '

§ 180. Continued. — This view of the matter leaves it still
uncertain to precisely what extent justices of the peace can
authorize arrests without warrant. 7This and some other like
questions will in some States be found answered on consulting
the statutes ; and, where the question depends upon the com-
mon law, the practical difficulties will be found to be less than
the theoretical.

§ 181. Arrests without Warrant by Sheriffs, Constables, Po-
lice Officers, and the like : —

Conservators of the Peace — Past Offence — Misdemeanor —
Pelony. — The sheriff is, ex officio, a conservator of the peacet
So, in a measure, are constables, watchmen, and other like
officers. There may be some differenco in the powers of these
several officers to make arrests ; if so, the differences are not
very distinctly laid down in the common law. On this subject,

. 1 Lancaster v. Lane, 19 Ill. 242, In

this case, an assault had been commit-
ted in the presence of a justice of the
peace, in open court. A statute pro-
vided, that, “in all cases of assault
and battery, and frays, any justice of
the peace may, upon his own knowl-
edge, or upon the oath of any compe-
tent person, issue his warrant to any
constable of the county for the arrest
of every person charged with either of
said offences,” &c. And Breese, J.
said: “ The offender was in court, and
therefore no warrant was necessary o

bring him into court. It would have
been a useless act to have issued a
warrant. The magistrate had the right
to order him instantly into custody, and
not give him a chance to escape while
he is making out a warrant. The office
of a warrant is to do that which was
already dome.” p. 2456. And see
O’Brian v. The State, 12 Ind. 869;
Holcomb v. Cornish, 8 Conn. 375.

2 Hoggatt v. Bigley, 6 Humph. 2886.

3 Tracy v. Williams, 4 Conn. 107.

¢ Coyles v. Hurtin, 10 Johns. 85.
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as on the powers of justices of the peace, it is well that the
reader should consult the statutes of his own State. None of
these officers can lawfully make an arrest, without a warrant,
for a past offence of a grade lower than a felony.! If the
offence is a past one, and amounts to felony or treason, the dif-
ference between the power of a sheriff or constable or other
peace. officer, on the one hand, and a private person, on the
* other hand, to make the arrest, is this: if it turns out that the
individual arrested is not guilty, the private person is not justi-
fied unless the offence had been committed by some one ; while
the officer is justified though no offence had been committed ;
yet both must have had reasonable cause to suspect the one
apprehended.? For when a charge of this high nature is made
to an officer of this sort, he is bound to act upon it,and pursue
and arrest the suspected person at once;? and it would block
the wheels of justice if the officer of the law could not do his
official duty, without being answerable in damages to the party
should the event prove that the reasonable-suspicion could not
be made good by evidence.

§ 182. What is Reasonable Cause for Suspicion — Power of
‘Watchmen. — What is a reasonable and proper cause to suspect
the person who is to be arrested, is, in exact language, a ques-
tion of law, and it is a question of fact whether or not the cir-
cumstances constituting such cause exist ; therefore, on the
trial of an officer at the.suit of the arrested party, the question
is ordinarily to be submitted to the jury as & mixed one of law
and fact.t A proclamation by the governor, published in pur-
suance of law, announcing the commission of a felony, is
a sufficient justification for a peace officer, who arrests
the suspected felon.® And watchmen and beadles have au-
thority at the common law to arrest and detain in prison, for

1 Commonwealth v. Carey, 12 Cush. Samuel v. Payne, 1 Doug. 859 ; Led-
246; Commonwealth ». McLaughlin, with ». Catchpole, Cald. 291; Rex v.
12 Cush. 615. Woolmer, 1 Moody, 334; Nicholson

2 Ante, § 167; Davis v. Russell, 2 ». Hardwick, 6 Car. & P. 495; John ».
Moore & P. 690, 5 Bing. 8564; Eanes The State, 8 Head, 127, 146; Common-
v. The State, 8 Humph. 63; Rohan v. wealth v. Presby, 14 Gray, 65.

Sawin, 6§ Cush. 281; Beckwith ». 3 Cowles ». Dunbar, 2 Car. & P. 585.
Philby, 6 B. & C. 685,9 D. & R.487; 4 Davis ». Russell, 2 Moore & P.
Hobbs v. Branscomb, 8 Camp. 420; 6590, 5 Bing. 8564.

Lawrence v. Hedger, 8 Taunt. 14; 5 Eanes v. The State, 6 Humph. 68.
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examination, persons walking the streets at night, whom there
is reasonable ground to suspect of felony, although there is no
proof of a felony having been committed.!

§ 183. Crimes Committed in Presence of the Officer. — Bearing
now in mind, that, for a past offence below a felony, these
officers of the peace cannot, more than private persons, arrest
the offenders without a warrant, let us consider what they can
do when the criminal act is being committed in their presence.
It is plain that they can do in this way what we have seen
private persons can ;% yet it is not clear precisely how much fur-
ther they can go. For instance, * from time immemorial con-
stables and watchmen had authority, without warrant, to arrest
those whom they saw engaged in an affray of breach of the
peace, and to-detain them until they should find proper sure-
ties.””3 And it has been laid down in broad terms, that the
officers of the government have authority, derived from the
general rights of the government, without any statute whatever
on the subject, to exercise all necessary force for the prevention
of crime, either by the arrest of individuals, or by the seizure
and detention of the instruments of erime.* This proposition,
if it is accepted as sound in law, cannot apply to every officer,
but only to such as are charged with duties of this general
kind ; for example, to sheriffs, constables, and the like. And
it is not safe to accept this proposition without limiting it still
further. Thus it was laid down in New Hampshire, that con-
stables and police officers have power to arrest in many cases,
upon their own view of an offence committed, — as, at common
law, for breaches of the peace, and, by statute, for the breach
of police regulations, — but they have no such powerin a case of
placing a nuisance, not specified in the police law, in a highway.5
Yet, on the other hand, it can hardly be doubted that there may
be circumstances in which the persistent conduct of placing and
continuing to place nuisances in a public and thronged street
would justify a police officer in interfering, by arresting the

1 Lawrence v. Hedger, 8 Taunt. 14. McC. 475, 478; Commonweslth v.
And see Commonwealth v. Presby, 14 Deacon, 8 8. & R. 47; The State v.
Gray, 66. Brown, 5 Harring. Del. 506. ’

2 Ante, § 166, 169-171. 4 Spalding v. Preston, 21 Vt. 8.

3 City Council v. Payne, 2 Nott & & Donovan v. Jones, 36 N. H. 246.

107



§ 184

TRIBUNAL, ARREST, PRESENCE, ETC.

[BOOK 1v.

wrong-doer; without waiting to obtain a warrant from a magis-

trate.

§ 184. Btatutory Authority to Arrest — (Points under Statutes
and at Common Law, in the note). — The right of arrest by the
officers of the peace is more or less enlarged by statutory regu-
lations in the several States, as well as, of late, in England ;
or, if not enlarged, defined. A digest of some cases, both.
under statutes and at the common law, is appended in a note.!

1If a person, playing music in a
public thoroughfare, collects thereby
a crowd of people, a policeman is justi-
fled in desiring him to go on, and in
laying his hand on him, and slightly
pushing him to give effect to his re-
monstrance ; and if the person, on so
small a provocation, strikes the police-
man with a dangerous weapon, and
kills him, it will be murder; but other-
wise, if the policeman gives him a blow
and knocks him down. Reg. v. Hagan,
8 Car. & P. 167. And see Hardy v.
Murphy, 1 Eep. 204. A man was in-
dicted for assaulting a policeman in the
execution of his duty. It appeared
that the policeman had gone into a
public house where the defendant was
baving high words with the landlady.
The defendant tried to go into a room
in the house in which a guest was, and
the policeman, without being desired
to do so, collared him, and prevented
him from going into the room: then
the defendant struck the policeman,
and several blows passed on both sides.
It was thereupon held, that, if the jury
were satisfled no breach of the peace
was likely to be committed by the de-
fendant on the guest in the room, it
was no part of the policeman’s duty
to prevent him from entering it; but,
assuming this to be so, if the defendant
used more violence than was necessary
to repel the assanlt committed on him
by the policeman, he would be liable
to be convicted for & common assault.
Reg. v. Mabel, 9 Car. & P. 474. A
person went to a8 house at night, de-
manding to see the servant. He was
told to depart, and would not. A con-
stable was sent for, and the person
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went from the house to the garden.
‘When the constable arrived, the former
said, that, if a light appeared at the
windows, he would break them; upon
which the constable took him into cus-
tody. This arrest was held not to be
justifiable. “ There was,” said the
judge, “no breach of the peace, when
the prisoner was taken into custody.
If death had ensued from the prisoner’s
resistance, it would not have been mur-
der, but manelaughter.” Rex v. Bright,
4 Car. & P. 887. A police officer hear-
ing a noise in a public house at one
o’clock in the night, entered the house,
the door being open; and it was held
that he was justifiable. ¢ This is not
like the case of a private house. It
being a public house, he had a right
to enter.” Rex v. Smith, 6 Car. &. P.
188. One of the marshals of the city
of London, whose duty it was on the
day of a public meeting at Guildhall
to see that a passage was kept for the
transit of the members of the corpo-
ration and others to their carriages, di-
rected a person in the front of a crowd
at the entrance to stand back; and, on
being told by him that he could not,
by reason of those behind, immediately
struck him in the face, saying he would
make him. It was held that the mar-
shal, in so doing, exceeded his author-
ity, and that he should have confined
himself to the use of pressure, and
should have waited a short time to
afford an opportunity for removing
the party in a more peaceable way.
“Undoubtedly,” said Tindal, C. J.
“the defendant would be justified in
using & moderate degree of pressure
to remove a person opposing those for
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The reader should carefully examine questions of this sort in
connection with the statute book of his own State.

whom he was bound in the discharge
of his duty to make a passage. Or, if
any resistance occurred, then a more
violent degree of pressure might be
used.” Imason v. Cope, 6 Car. & P.
198. If a police constable, on being
sent for at a late hour of the night to
clear a beer-house, does so; and one
of the persons, on the rest leaving the
honse, and being told to go away, re-
fuses, and uses threatening language,
the police constable is justified in lay-
ing hands on him to remove him. And
Willinrms, J. said to the jury in this
case: “If a policeman is called upon to
send guests away from a public house,
who may be disorderly or unwiiling to
g0, if be does send them away, he is
doing nothing but what is within the
line of his duty, and what is perfectly
necessary for the preservation of order.
Twenty minutes to twelve o'clock at
night is a time at which it is convenient
and right that a public house should be
deared ; consequently, if a policeman
had heard any noise there, he would
have acted within the line of his duty
if he had gone in and insisted that the
house should be cleared; and much
more 80, if he was required by the land-
lady. . .. And if any thing was eaying
or doing, likely to lead to a breach of
the peace, the ppliceman was not only
bound to interfere, but it would have
been a breach of his duty if he had not
doneso. One great use of these police
constables is to prevent mischief in the
bad, and to interfere as early as possi-
ble before it breaks out; and, if in so
doing he ordered the people to go away,
and any one was unwilling, and defled
the policeman, and used threatening
language, the policeman was perfectly
justified in insisting upon that person
going off. And if he bad warned him
several times, and he would not go
away, and used threatening language,
if any one ventured to touch him, the
policeman was entirely justified in using
a degree of violence to push him from
the place, in order to get him to go

home.” Rex v. Hems, 7 Car. & P.
812, 318. A police constable is not
justified under Stat. 10 Geo. 4, c. 44,
§ 7, in laying hold of, pushing along
the highway, and ordering to be off,
& person found by him conversing in a
crowd with another, merely because
the person with whom he happens to be -
conversing is known to be a reputed
thief. Stocken v. Carter, 4 Car. & P.
477. The English statute, 7 & 8 Geo.
4, c. 80, relative to malicious injuries
to property, provided, § 88, “ that any
person found committing any offence
against this act, whether the same be
punishable upon indictment or upon.
summary conviction, may be immedi-
ately apprehended'without a warrant
by any peace officer,” &c. And it was
held, that, to justify the arrest, the
offender must be taken in the fact, or
on quick pursuit. Hanway v. Boult-
bee, 4 Car. & P. 8560, 1 Moody & R. 15.
A constable is not justified in taking
& person into custody for mere assault,
unless he is present at the time. “But
I should hold,” said Eyre, C. J. “ that,
if an affray has happened, and a blow
or wound has been received likely to
end in a felony, that will authorize the
constable to take the party into custody
without any warrant.” Coupey v. Hen-
ley, 2 Esp. 640. When a policeman
saw a man assault but not beat his
wife, the policeman was held to be justi-
fled in arresting the man after he had
left the house in which the assault took
place. Reg. v. Light, Dears. & B. 832,
7 Cox C. C.889). Even a private per-
son may break doors and enter a house
to prevent the occupant from killing his
wife. Handcock v. Baker, 2 B. & P.
260. “The authority of a constable
to break open doors and arrest without
a warrant is conflned to cases where
treason or felony has been committed,
or there is an affray or breach of the
peace in his presence.” Such a pro-
ceeding is not justified where the occu-
pant of the house is merely engaged in
unlawful gaming, or the unlawful sale

109



§185

TRIBUNAL, ARREST, PRESENCE, ETC.

[BOOK 1V,

§ 185. officer to command Assistance.— ¢ But,” says Hawkins,
¢ the chief difference between the power and duty of a constable

of intoxicating liquors. McLennon v.
Richardson, 15 Gray, 74, 77. In New
York it was held, that a constable may,
ez officio, and without warrant, arrest
& breaker of the peace who commits
the act in his presence, and bring him
before a justice of the peace; yet, it
seems, this should be done within a
reasonable time after the affray. And
Marcy, J. said : “ The power with which
the constable is invested is not merely
to put an end to the affray, but he is to
make the arrest as the means of pro-
curing surety of the offender to keep
the peace. To do this, he must be
.allowed a reasonable time and a fit op-
portunity.” Taylor'v. Strong, 8 Wend.
884, 886. In England, the prosecutor,
a sergeant of police, was assaulted by
the prisoner; and, about two hours
afterward, having obtained assistance,
attempted, without having any war-
rant, to take the prisoner into custody,
when he was again violently assaulted
and wounded. It was held that the ap-
prehension was not lawful ; and, there-
fore, that the prisoner was improperly
convicted of “ wounding to prevent his
lawful apprehension.” Said Pollock,
C. B.: “ There was no continued pur-
suit of the prisoner, and the inter-
ference of the prosecutor was not for
the purpose of preventing an affray,
nor of arresting a person whom he
had seen committing an assault.” And
Parke, B. observed: ‘ The officer
might arrest if there was danger of an
affray being renewed.” Reg. v. Walker,
Dears. 858, 6 Cox C. C. 871, 26 Eng.
L. & Eq. 689. Of the like sort is Reg.
v. Marsden, Law Rep. 1 C. C. 181. An
arrest of & person as a vagrant may be
made without & warrant under the ordi-
nance of the city of St. Louis. But
where one charged as a vagrant is re-
leased on condition that he sliall leave
the place within a time specified, a
police officer, finding him after the lapse
of this time, has no right to arrest him
then, for the mere breach of the con-
dition, if he has no warrant of arrest.
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This decision was put upon the follow-
ing ground : It is quite apparent that
the breach of promise by the defend-
ant did not of itgelf warrant the arrest.
The agreement between the city au-
thorities and the defendant was not
authorized by any law or ordinance,
and was void, and a breach of it was
no offence.” Roberts v. The State, 14
Migso. 188. In another case, A was
arrested under the city ordinance as
a vagrant, and confined in the cala-
boose ; but he was liberated upon his
promise to leave the city within a stipu-
lated time, which promise he did not
fulfil, and his rearrest was ordered by
the city marshal. In attempting his re-
arrest without a warrant, B, a watch-
man (and a member of the police), was
killed, and A was indicted for murder.
It was held, that the breach of his
promise, by A, constituted no legal
grounds for his rearrest. Also it was
held not to be necessary to aver in the
indictment, that A was a vagrant, or
that B was a police officer, as it would
be in an indictment for resisting an
officer in the discharge of his duty.
The State v. Roberts, 156 Misso. 28.
In England, in trespass by A against B
for false imprisonment, B justified on
the ground of A having wilfully and
without excuse, within,view of the con-
stable who apprehended her, annoyed
and disturbed the defendant and his
family by knocking and ringing at his
door. And it was held, that, to support
this plea, under § 64 and 68 of 2& 8
Vict. ¢. 47 (Metropolitan Police Act),
it was necessary to prove the offence
to have been committed within view
of the constable. Moreover the plea
was held to afford no justification under
§ 66 of that act ; inasmuch as it did not
allege that A was found committing the
offence at the time of apprehension,
or that B was the owner of the prop-
erty on or with respect to which the
offence was committed. Simmons v.
Millingen, 2 C. B. 624. A statute au-
thorized the officers of the peace to
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and a private person, in respect of such arrests, seems to be
this, that the former has the greater authority to demand the
assistance of others, and. is liable to the severer fine for any
neglect of this kind, and has no sure way to discharge himself
of the arrest of any person apprehended by him for felony, with-
out bringing him before a justice of peace in order to be
examined ; whereas a private person, having made such an
arrest, needs only to deliver his prisoner into the hands of the
constable.” ! Accordingly it is in the power of an officer making
an arrest, though without a warrant, to- call in the aid of the
bystanders ; and a bystander, refusing, is indictable at the com-
mon law for the refusal. Not technically, indeed, is the obli-
gation to help limited to the bystanders ; for the expression in
the books is broad, that, for instance, the sheriff- may call out
the power of the county; or, in other words, the officer may
command the inhabitants of his precinct. And this doctrine
of the law extends, not merely to the arrest, but equally to the
detaining of the prisoner after the arrestis made. 1t extends
also and equally to arrests made by virtue of a warrant ; like-
wise to preserving the peace in cases of affrays and the like.2
Moreover, if any one obstructs the officer in the performance
of these duties, he may take into custody the person obstruct-
ing; though he is not justified in needlessly giving him a blow,

“take into custody, without warrant,
all loose, idle, disorderly persons, whom
he shall find disturbing the public peace,
or whom he shall have good cause to
suspect of having committed or intend-
ing to commit any felony, misdemeanor,
or breach of the peace, and all persons
whom he shall find, between sunset
and the hour of eight in the forenoon,
lying in any highway,” &c. And it was
held, that a police constable has no
power, under this act, to take a person
into custody without a warrant, merely
on suspicion of his having committed
a misdemeanor. Bowditch v. Balchin,
6 Exch. 378. Statutes in restraint of
personal liberty are to be strictly
construed, and with reference to the
judicial decisions and practice preva-
lent at the time of and before their
adoption. Ramsey v. Foy, 10 Ind. 498.

Where martial law is declared by'a
State, for the purpose of putting down
an insurrection, the officers engaged in
its military service may lawfuily arrest
any one whom they have reason to
believe engaged in the insurrection ;
and may order a house to be forcibly
entered and searched, when there are
reasonable grounds for supposing he
may be there concealed : but they are
not authorized to use more force than
is necessary to accomplish the object,
and will be liable for any oppressive
abuse of power, and wiltul injury to
person or property. Luther v. Borden,
7THow.U. 8.1,

1 2 Hawk. P. C.c. 18, § 7.

3 The State v. Shaw, 8 Ire. 20;
Coyles v. Hurtin, 10 Johns. 86; Mitch-
éll v. The State, 7 Eng. 50.
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or beating him.! This doctrine applies also where one encour-
ages a person arrested, or being arrested, to resist; for such
interference the former may be taken into custody.?

§ 186. Private Persons must act in Officer's Presence.— To
justify persons acting under an officer, as thus pointed out, he
must be in some sense present with and commanding them.
There is no precise distance which he and his assistants may
be apart ; but, where a sheriff is endeavoring to make an arrest,
or preserve the peace, and he has called in others to help him,
he is, though absent from the particular place occupied by
them, to be deemed constructively present, within this rule, if
his absence is in furtherance of the common design. « The
sheriff,” said Kent, C. J. “is, quodam modo, present by his
authority, if he be actually engaged in efforts to arrest, dum
Jfervet opus, and has commanded and is continuing to command
and procure assistance. When he is calling on the power of
the county, or a requisite portion of it, to enable him to over-
come resistance, it would be impossible that he should be
actually present in every place where power might be wanting.
The law is not so unreasonable as to require the officer to be
an eye or ear witness of what passes, and to render all his
authority null and void, except when he is so present.” In this
case, the sheriff’s absence was to procure more assistance ; and
the court held, that those whom he left behind to guard a house
in which were assembled the persons who were to be arrested,
could not lawfully, during this his temporary absence, permit
them to escape.? What notification the officer must give the
person whom he is arresting, has been partly considered,* and
it will further appear under our next sub-title.

1 Levy v. Edwards, 1 Car. & P. 40;
Anonymous, 1 East P. C. 305; Coyles
v. Hurtin, supra; McMahan ». Green,
84 Vt. 69.

‘3 White v. Edmunds, Peake, 89.

3 Coyles v. Hurtin, 10 Johns. 85,
Spencer, J. dissenting. And see, to the
like effect, Commonwealth v. Field, 13
Mags. 321. A constable, having a war-
rant to arrest & person, gave it to his
son, who executed it while his father
the constable was in sight, half a mile
off; and it was held, that the arrest
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was illegal. Rex v. Patience, 7 Car. &
P. 775. A sheriff cannot constitute a
deputy for a particular act, except by
warrant in writing; and the arrest on
a bench warrant, directed to the sheriff,
of a person indicted, and under recogni-
zance to appear, by one having only
verbal authority from the sheriff, is
illegal, and does not discharge the re-
cognizance. People v. Moore, 2 Doug.
Mich. 1.

4 Ante, § 1568; John v. The State,
8 Head, 127, 147.
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IV. The Arrest under Warrant.

§ 187. Distinotion between Legal and Illegal Warrant — Void
and Voidable. — It does not belong to this place to inquire by
whom the warrant may be issued, or what is its proper form.
Where a warrant in due form is put into the hand of an officer
to whom it is addressed, he is justified in executing it, if the
magistrate who issued it had jurisdiction over the cause,
even though it was improperly or unlawfully obtained. But it
is otherwise if the warrantis illegal on its face, or if the magis-
trate had no jurisdiction, which question of jurisdiction the
officer must decide at his peril.! And if, in a civil case, an
arrest is made after the process is returnable, the officer becomes
thereby a trespasser.? Where the process under which an officer
makes an arrest is voidable, by reason of some irregularity o
mistake, he is justified, though he is not so when it is void.3
One who is called upon to assist an officer in making an arrest
under warrant, and who acts in good faith, is justified, though
the process is not valid to the extent of justifying the officer
himself. For, it has been observed, « if all those summored
had to examine and judge of the legality of the process, and

1 Gramon v. Raymond, 1 Conn. 40;
The State v. Crow, 6 Eng. 642; Durr
v. Howard, 1 Eng. 461; Noles v. The
State, 24 Ala. 672; The State v. Me-
Donald, 8 Dev. 468 ; Lampson v. Lan-
don, 6 Day, 508, 508 ; Griswold v. Sedg-
wick, 6 Cow. 456 ; Sanford v. Nichols,
13 Mass. 286; Reynolds ». Corp, 8
Caines, 267; Hall v. Howd, 10 Conn.
514 ; Welch v. Scott, 5 Ire. 72; Donahoe
v. Shed, 8 Met. 826; Rex v. Hood, 1
Moody, 281; People v. Koeber, 7 Hill,
N. Y. 89; Camp v. Moseley, 2 Fla.171;
Sleight v. Ogle, 4 E. D. Smith, 445;
Moore v. Watts, Breese, 18; Gurney v.
Tufts, 37 Maine, 180. It is the duty of
an officer intrusted with process which
is legal and regular upon its face, to
serve the same ; and he will be protected
in so doing, although he knew at the
time that the process was obtained for
an undue purpose. The State v. Weed,
1 Fost. N. H. 262. To make the war-
rant a protection to the officer, it has
been considered, it should be duly re-

vOL. I.

turned by him. Slomer ». People, 25
1. 70.

3 Stoyel v. Lawrence, 8 Day, 1;
Prescott v. Wright, 6 Mass. 20.

8 Nichols v. Thomas, 4 Mass. 282,
284 ; Pearce v. Atwood, 13 Mass. 324 ;
Sanford v. Nichols, 18 Mass. 286, 288 ;
Hoit ». Hook, 14 Mass. 210, 218. And
see Boyd v. The State, 17 Ga. 194
Chitty says: “If the warrant be, in it-
self, defective ; if it be not enforced by
a proper officer; or, if it be executed
out of the jurisdiction, without being
backed by the magistrate; or the wrong
person be taken under it; the party
may legally resist the attempt to appre-
hend him, and even third persons may
lawfully interfere to oppose it, doing no
more than is necessary for that purpose.
But if the process be legal and duly ex-
ecuted, resistance and interference are
fllegal, and subject the parties to an in-
dictment or attachment.” 1 Chit. Crim.
Law, 60, 61.
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then act upon their own responsibility, this necessary power in
the officer would, in practice, be paralyzed to a great degree.”!

§ 188. To Whom Warrant should be Addressed — Who Execute.
— Hawkins says, that the warrant of arrest issued by a justice
of the peace “ may be directed to the sheriff, bailiff, constable ;
or to any indifferent person by name, who is ‘no officer; for
that the justice may authorize any one to be his officer, whom
he pleases to make such. Yet,” he adds, ¢ it is most advisable
to direct it to the constable of the precinct wherein it is to be
executed ; for that no other constable, and a fortiori no private
person, is compellable to serve it.””2 In some of our States, the
magistrate has power to direct his warrant to a private person ;3
but, in others, this power either exists not at all, or exists under
restrictions.* In North Carolina it was held, that, where a
person who is not a regular officer, but is specially deputed
under the statute toserve & criminal warrant, makes an arrest,
and returns the warrant fo a justice of the peace, who acts
upon the case, his authority is at an end ; and he is not indict-
able for permitting an escape, because he neglected to commit
the prisoner, after the justice had by parole ordered him to
make & commitment.5

§ 189 Who execute Warrant, continued — Chittysays: ¢ With
respect to the person who may execute the warrant, it seems
that, if it be directed to the sheriff, he may authorize others to
execute it [not verbally, however, for the deputy must be
constituted such by a written instrument €]; but that, if it be
given to an inferior officer, he must personally put it in force,
though any one may lawfully assist him. And if a warrant
weére generally directed to all constables, no one could act
under it out of his own precinct; and, if he did, he would have
been a trespasser. But if it were directed to a particular
constable by name, he might execute it anywhere within the

1 Reed v. Rice, 2J.J. Mar.44. And Conn. 260; Meek v. Pierce, 19 Wis.
see post, § 208, 800. .

22 Hawk. P. C. c. 18, § 27. “A ¢ Commonwealth v. Foster, 1 Mass.
justice of peace may direct his warrant 488; Noles v. The State, 24 Ala. 672.
to any person to execute it.” Holt, C. And see ante, § 178.

J. in Kendal’s Case, 5 Mod. 78, 81. 5 The State v. Dean, 8 Jones, N, C.

3 Commonwealth v. Keeper of Prison, 898.

1 Ashm. 188; Kelsey ». Parmelee, 16 € Ante, § 186, note.
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jurisdiction of the justice by whom it was granted ; because, as
we have seen, a justice may direct his warrant to any person
he may think fit; in which case, by the express nomination of
the party, his authority becomes coextensive with that of the
magistrate.” !

§ 190. How Bxecute — Whether must show the Warrant. — We
have already considered, in a general way, how an arrest should
be made.? Hawkins says: “ A bailiff or a constable, if they be

‘ sworn, and commonly known to be officers, and act within their
own precincts, need not show their warrant to the party, not-
withstanding he demdnd the sight of it ; but these and all other
persons whatsoever, making an arrest, ought to acquaint the
party with the substance of their warrants; and all private
persons to whom such warrants shall be directed, and even
officers if they be not sworn and commonly known, and even
these if they act out of their precinct, must show ‘their war-
rants, if demanded.”3

§191. Whether must show Warrant, continued — Known Officer.
—The doctrine thus stated by Hawkins continues to be the
law to the present day, and in the United States, with perhaps
the exception of a point now to be mentioned. Ina case which
came before the Court of King’s Bench in 1799, Lord Kenyon,
C. J. said by way of dictum : ¢ If it be established as law by
the cases cited, that it is not necessary to show the warrant to
the party arrested who demands to see it, I will not shake those
authorities: but I cannot forbear observing, that, if it be so
established, it is a most dangerous doctrine; because it may
affect the party criminally in case of any resistance; and, if
homicide ensue, the legality of the warrant enters materially
into the merits of the question. I do not think that a person
is to take it for granted that another, who says he has a war-
rant against him, without producing it, speaks truth. It is
very important, that, in all cases where an arrest is made by
virtue of a warrant, the warrant, if demanded at least, should
be produced.”* Ithason the other hand been considered, that
the arrest, the explanation, and the reading of the warrant

1 1 Chit. Crim. Law, 48. 4 Hall v. Roche, 8 T. R. 187. And
2 Ante, § 166-163. see 1 Chit. Crim. Law, 41; 1 Hayes
3 2Hawk. P. C. c. 18, § 28. Dig. Crim, Stat: Law, 2d ed. 69,
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when demanded, “are obviously successive steps. They can-
not all occur at the same instant of time.” And,in the case
of a known officer, ¢ the ‘explanation must follow the arrest;
and the exhibition and perusal of the warrant must come after
the authority of the officer has been acknowledged, and his
power over his prisoner acquiesced in.” ! 'Where the officer is
not known to be such, the doctrine seems everywhere to be,
that he must show his authority or his warrant before making
the arrest3 Wearing the accustomed badge of office is un-*
doubtedly sufficient, even in the case of a fresh incumbent ;3
and, if he were elected by the people, that ought to be deemed
a sufficient notice. But the question of what notice is adequate
is not clear in the authorities.

§ 192. continued — The principle underlying the various
distinctions upon this subject would seem to be the following.
If a man who is known to be an officer attempts to arrest
another, the latter is sure, at the outset, that, should he submit
to the arrest, he will not suffer wrong. The officer is not only
a responsible and known person, but he is moreover under
legal liabilities by reason of his office, and is immediately
controllable by the courts of justice. On the other hand, if
one not known to be an officer attempts to arrest a person, the
latter is put at once upon his apprehensions, and is instinctively
and most properly impelled to resist the indignity. We may

1 Commonweslth ». Cooley, 6 Gray,
850, 856, 8567, opinion by Merrick, J.
In a Delaware case, “the court said,
that, with regard to a known public offi-
cer of the county, it was not necessary
for him either to produce his warrant or
state his character and aunthority before
making the arrest. The arrest itself is
laying hands on the defendant; and it
might be defeated by the ceremony of
producing and explaining a paper before
the arrest is made. It is quite time to
produce the authority on the demand of
the party arrested, and after the arrest.
Every one is bound to know the charac-
ter of an officer who is acting within his
proper jurlsdiction, and every citizen
is bound to submit peaceably to such
officer, until he can demand and inves-
tigate the cause of his arrest. If the
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officer have no proper warrant for the
arrest, he is liable to the defendant, who
can suffer no wrong from submitting to
the law; but, if he resist before such
investigation, and the officer have aun-
thority, he is indictable for obstructing
such officer in the discharge of his duty.”
The State v. Towneend, 6 Harring. Del.
487, 488. This seems also to be the doc-
trine of other cases, and it may doubtless
be deemed the present American law.
Arnold v. Steeves, 10 Wend. 514. And
see Kernan v. The State, 11 Ind. 471;
Drennan v. People, 10 Mich. 169. But
see The State v. Garrett, 1 Winston,
No. 1, 144.

2 The State v. Curtis, 1 Hayw. 471;
Commonwealth v. Field, 18 Mass. 821 ;
Arnold v. Steeves, supra.

3 Yates v. People, 32 N. Y. 509.
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therefore concur in opinion with the majority of the English
judges who held, that, where a watchman, & person of known
official character,— * dressed in a watchman’s coat, and had
his lantern,” — is proceeding without a warrant, he may arrest
a person really on a charge of robbery, without disclosing to
him the charge, though in fact the prisoner has done nothing
sctually justifying the arrest.””!

§ 193. The Prisoner getting the Warrant. — If the officer dogs
80 incautious a thing as to permit the prisoner to take the
warrant into his hands to peruse, then the latter refuses to
return it, he may use ‘just so much violence as is necessary
to retake it, and no more.”

V. The Breaking of Doors, and the like, to make an Arrest.

§194. Imntroduction — How the topic divided —In the work
on the Criminal Law, there are some allusions made to the
subject of this sub-title, as respects the bréaking of doors.?
Chitty has treated of it with much more than his accustomed
fulness and accuracy ; and we cannot do better than to examine
it in his own words, appending such few references to subse-
quent and American authority as may seem desirable.t ¢ We
are now to inquire in what cases doors may be broken, in
furtherance of the purposes of justice,—a subject of equal
delicacy and importance, as it often becomes material in cases
of homicide ; and as it affects the security and peace of domes-
tic habitations. As there is a considerable degree of intricacy
and confusion in the authorities which relate to this subject, we
will investigate the law in the following order: 1st. In what
cases the house of the suspected party may be broken open ;
and, 2dly. When that of a third person may be forced in order
to advance the execution of justice. And in pursuing the first
of these inquiries, we will consider when the house of the party
suspected may be thus entered, — 1st, without warrant; 2dly,
under a warrant to apprehend; and, 8dly, under a warrant to
search for goods suspected to have been stolen.

1 Rex v. Woolmer, 1 Moody, 884. s.c. nom. Rex v. Mitton, 8 Car. & P. 81.
See, also, Rex v. Gordon, 1 East P. C. 3 Crim. Law, L § 807; II. § 6568, 654,
8185, 862. 666, 727, 1228.

3 Rex v. Milton, Moody & M. 107, ¢ 1 Chit. Cxim. Law, 51-69.
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§ 195. House of Suspected Party : — .

‘Without Warrant—The General Daotrine —Various Distinctions.
—¢ But first it may be proper to observe, that, in general, a
man’s own house is regarded as his castle, which is only to
be violated when absolute necessity compels the disregard of
smaller rights, in order to secure public benefit; and, there-
fore, in all cases where the law is silent, and express principles
do not apply, this extreme violence is illegal.! There seems
some doubt as to the distinction which may exist between the
power of constables and private individuals in this respect; for
it is said that the former, being enjoined by law on a reason-
able charge to apprehend the party suspected, may be justified
in breaking open doors to apprehend him on mere suspicion of
felony, and will be excused though it appear that the suspicion
was groundless; but a private individual acts at his own peril,
and would, if.the party were innocent, be liable to an action of
trespass for breaking open doors without a warrant.? But when
it i8 certain that a treason or felony has been committed, or &
dangerous wound given, and the offender being pursued takes
refuge in his own house, either a constable or.private individual,
without distinction, may without any warrant break open his
doors, after proper demand of admittance.? And when an
affray is made in a house, in the view or hearing of a constable,
he may break open the outer door in order to suppress it.4
So, in some extreme cases, it has been holden lawful even for
a private individual to break and enter the house of another in
order to prevent him from murdering another who cries out for
assistance.’

§ 196. Distinotions, continued.—*¢ Authors, however, differ on
the point whether the same power be invested in the officer or
private person when felony is only suspected, and has not been
committed within the view of the party arresting. It is,indeed, -

.certain that a constable may break open doors, upon the posi-
tive information of another who was actually a witness to the

1 8 Bl Com. 288; 14 East, 79,16~ P. C. 82, 83, 88, 96; 14 East, 167

118, 154, 165; 5 Co. 91; Cowp. 1. 168.
1’2 Hale P. C.82,92; 2B.& P. 260; ¢ 2 Hale P. C. 95; 1 Hawk. P. C.
Dick. Just. Arrest, IIL c.68; 2 Ib. c. 14; Dick. Just. Arrest,

3 1 Hale P. C. 588, 689; 2 Hawk. P, HL
C.c.14,§7; 4Bl Com, 292; 2 Hale 8 2B. & P. 260; ante, § 184, note.
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felony ;! and one material distinction between the power of
officers and private individuals is, that the latter can act only
on their own knowledge, while the former may proceed on the
information of others.? [This distinction is frequently hinted
at, in more or less direct terms, in the older books;® but, to
the author of these volumes, it seems neither sound in itself,
nor harmonious with the current of modern adjudication.
Undoubtedly, as some of the old books say, the private indi-
vidual who, on suspicion, makes an arrest of the suspected felon,
after a felony has been committed, must Aimself suspect the
person arrested to be the guilty one, in order to be justified
should the suspicion prove to have fallen on the wrong person ;
yet plainly it cannot be necessary, on any just principle, that
the eyes alone should be the channel through which the suspi-
cion flowed, and that nothing could be attended to, which came
through the ears.] We may, therefore, take it as settled, that
a private person may bfeak doors, after a proper demand and
notice, where he is certain a felony has been committed ; and
that a constable may do the same upon the information of the
party in whom the knowledge or reasonable suspicion exists.

§ 197. Misdemeanor.— ¢ But it is clear, that, in the case of
criminal process for a mésdemeanor, it is necessary to demand
admittance before the breaking open an outer door, even if it
be not necessary in case of felony.t

§ 198. Pelony.— “ As to how far doors may be broken open,
upon suspicion of felony, Lord Coke® seems to imply that this
may be done by the party originally suspecting, but by no other
unless by the constable in his presence. And therefore he con-
tends that no justice can issue a warrant before indictment,
unless the suspicion arise from himself, an idea which constant
usage has refuted. And Lord Hale positively lays it down, that
doors may be broken open, without warrant, on suspicion o f
the felony.® This doctrine is as positively denied by Foster,
though his general leaning is against the protection of offenders
by the sanctity of private dwellings. According to him, a bare

311 HaleP. C.589; 2 Ib. 92; Dick. ¢ 2B. & Ald. 692; 14 East, 168.
Just. Arrest, III. 8 4 Inst. 117; 14 East, 156.
2 Cald. 2901; Doug. 859. § 1 Hale P. C. 688.
3 And see post, § 198.
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suspicion will never authorize an arrest, even though a felony
has actually been committed.! And this opinion is the stronger
as it proceeds from one who just before had declared, that ¢ no
regard ought to be paid to the houses of malefactors, which
were the dens of thieves and murderers.” This opinion is fol-
lowed by Hawkins, and adopted by Mr. East : the latter author,
however, qualifies it by observing, that at least the party arrest-
ing must prove, not only that his suspicion was reasonable, but
that the person arrested was actually guilty.2

§ 199. Continued. — ¢ Upon the whole, therefore, it seems to
be the better opinion that a private individual, in order to justify .
breaking open doors without warrant, must in genersal prove
the actual guilt of the party arrested; and that it will not
suffice to show that a felony has actually been committed by
another person, or that reasonable ground of suspicion existed ;
but that an officer, acting bona fide on the positive charge of
another, will be excused, and the party making the accusation
will alone be liable.® But the breaking an outer door is, in gen-
eral, so violent, obnoxious, and dangerous a proceeding, that it
should be adopted only in extreme cases, where an immediate
arrest is requisite.

§ 200. officer acting under Warrant— ¢ We have now to
inquire in what cases doors may be broken open, under the
warrant of a justice of the peace. Lord Coke seems to have
thought, that no arrest could take place under a warrant before
indictment, by any other than the accuser himself.* But now
it is clear, that, in all cases, doors may be broken open, if the
offender cannot otherwise be taken, under warrant, for treason,
felony, suspicion of felony, or actual breach of the peace, or to
search for stolen goods.® In these cases, too, & warrant is a
complete justification to the person to whom it is directed,
acting bona fide under it, even though the party accused should
prove his innocence. ¢

§ 201. Continued. — * We have thus seen, that, on a warrant

1 Foster, 821. Hawk. P.C.c. 14, § 7; 1 East P. C.

3 1East P. C. 822; 2 Hawk. P. C. 822; 2 Hale P. C. 117; Dalt. Just.
c. 14, § 7; Dalt. Just. c. 78. c. 151, 169 ; Dick. Just. Arrest, ITI.

$ Doug. 868; Dick. Just. Arrest, II1. 8 24 Geo. 2, c. 44; 4 Bl Com, 288;

4 4 Inst. 177. 2 Hawk. P.C.c. 18, § 11; Cro. Eliz.

8 Foster, 820; 1 Hale P. C.583; 2 180.
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for treason, felony, or breach of the peace, the doors of the
party accused may be broken open, if admittance cannot other-
wise be obtained ; but there seems no well-founded authority
for extending this right to misdemeanors unaccompanied by
violence. )

§ 202. continued. — ¢ A contempt, however, of a court of
justice, or of either house of Parliament, will authorize this
proceeding, under a warrant from the speaker.! And it seems,
that, whenever the crime is of a public nature, this may be per- -
mitted,? though it is clearly unjustifiable upon mere ecivil
. process.? And if, in the attempt to execute civil process by
such forcible entry, the officer, being a known bailiff, be killed,
it will be manslaughter, and no more; manslaughter, because
he was known to be an officer, and no more, because his attempt
was illegal.* And if he be no officer, or out of his proper dis-
trict, he may lawfully be killed to prevent his entry.® . . . .
And in all cases whatever, at least of misdemeanors, it is abso-
lutely necessary that & demand of admittance should be made,
and be refused, before outer doors can be broken.?

§ 208. On Bearch-Wanrant.— “ Upon search-warrants? regu-
larly granted, and specifically directed, it seems to be settled,
that, after the proper precautions, the house to be searched may
be broken open ; and, whether the property be found there or
not, the officer will be excused.! A distinction seems to have
been made, though never distinotly recognized, as far as respects
criminal proceedings, that the officer would be justified, or not,
according to the event of his search. But as all persons who
act dona fide, under a warrant, are now protected from any lia-
bilities resulting from its having been improperly framed, this
idea could not now be supported.® It appears, however, that
the party maliciously procuring a search-warrant is answerable

1 14 East, 167, 162; Burdett v. Ab 6 2 B. & Ald. 502; 14 East, 168;
bot, 5 Dow, 165, 4 Tamnt. 401, 410.  Foster, 829; 2 Hawk. P. C.c. 14,§1;
2 14 East, 116. 8 B. & P. 229; Barl. Just. Arrests;
3 § Co. 91; Foster, 819. Dick. Just. Arrest, IIL
41 Halo P. C. 468; 1 East P. C. 7 See post, § 885.
821. $ 2 Hale P. C. 151.
5 5Co.91 5. See, on this subject, 9 Qumre, seo 8 Eep. 185; 1 T. R.
Crim. Law, IL § 658, 654, 666, 727, 6§32; 8 B. & P. 228; 1 Marshall, 686.
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to the person aggrieved, in an action on the case.! As warrants
to search ¢all suspected places’ are illegal,? unless when they
are issued under the provision of particular statutes, it seems
that a constable, breaking open doors under the color of their
authority, cannot be justified.® The general doctrine, therefore,
to be adduced from all the books relative to search-warrants, is,
that, if they are altogether illegal, the officer cannot be justi-
fied ; but that, if they are legal in form, though improperly
granted, he may safely break open the doors to execute them,
whether his search succeed, or the charge be malicious or
mistaken.*

§ 204. House of a Third Person:—

General Dootrine. — ¢ The house of a third person, if the
offender fly to it for refuge, is not privileged, but may be broken
open after the usual demand ; for it may even be so upon civil
process.> But then it is said, it is at the peril of the officer
that the party, against whom he has obtained the warrant, be
found there ; for otherwise he will be a trespasser.® And this
doctrine, as far as it respects civil process, has been recognized
in modern decisions.” It is necessary to observe, that all the
privileges attendant on private dwellings relate to arrests before
‘tndictment ; and there is no question whatever, that, after
indictment found, a criminal of any degree may be arrested in
any place, and no house is a sanctuary to him.! So also upon
a capias from the King’s Bench or Chancery, to compel a man
to find sureties for his good behavior, and even on a warrant of
a justice for that purpose, doors may be forced, if necessary.?
So also upon a capias utlagatum, or capias pro fine, in any action

12 Hale P.C.151; 1 T.R. 585; 8 Dick. Just. Arrest, IIl. See, as shed
Esp. 185; 8 B. & P. 225; 1 Dowl. & ding some light upon the Americax
Ry. 97. law relating to these points, Oystea«

3 4 Bl. Com. 288; 10 8t. Tr. 426; 2 v. Shed, 18 Mass. 520; Allen v. Max
Hawk. P. C. c. 185, § 10. tin, 10 Wend. 800; Hawkins v. Conxx

3 2 Hawk. P. C. 18, § 10; 8 Bur." monwealth, 14 B. Monr. 895.

1767 ; Lofit, 18; 11 St. Tr. 812, 8 12 Co. 181; 4 Inst. 181; 2 Hawl
4 Ante, § 187. P. C. c. 14, § 8; Dick. Just. Arres
§ § Co. 91; 2 Hale P. C. 117. oL
62 Hale P. C. 117; 5§ Co. 68 a. ? 2 Hawk. P. C.c.14,§ 8; Moo:

Johnson v. Leigh, 1 Marshall, 665, 6 606, 668; Foster, 186; Dick. Just. A
Taunt. 246. reet, IIL. .

71 Marshall, 565; 3 B. & B. 228;
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whatever.! So a constable or other officer, having a warrant
tolevy the money adjudged by a justice to be levied, by virtue
of an act of Parliament, which authorizes him to convict in a
penalty to a part of which the king is entitled, may break open
doors in order to effect his purpose; though he is compelled
first to show his warrant, if demanded.?

§ 205. On Pursuit after Hscape — Breaking out — Breaking Inner
Doors.— * It is also to be observed, that, after a party has been
once actually arrested, and escaped from custody, any door may
be broken open to retake him, after proper demand of admit-
tance.® And when the officer, after obtaining admittance, is
locked in, or otherwise prevented from retiring, he may law-
fully break out by any means in his power, whether he be en-
gaged in executing civil or criminal process; and the sheriff
may break open the door of a house to rescue his bailiffs un-
lawfully detained within it.# And when once the officer has
entered the house, either upon civil or criminal process, he may,
after ineffectually demanding entrance, break open any inner
door that obstructs his progress, though the process be without
‘nom omittas’; and, if he be.killed, it will be murder.” 8

§ 206. Manner. of executing the Warrant:®—

General Dootrine.— Of the duty of an officer to whom a war-
rant of arrest is given to be executed, Chitty, in another place,?
says: “The officer should, as soon as he conveniently can,
though he may do so at any time afterwards until the object of
the warrant has been satisfied,’ proceed with secrecy to find out
and actually arrest the party ;® not only in order to secure him,
but also to subject him and all other persons to the conse-
quences of escape or rescue. And if he refuse or neglect to
execute the warrant, he will be punishable for his disobedience
or neglect.® But at someof the police offices, it is the prac-

1 2Hawk.P.C. c. 14,54;'Yelv.28; 8 1 Hale P. C. 4569; Foster, 819; 8

Dick. Just. Arrest, I1L B. & P. 229. The foregoing is extract-
2 T. Jones, 238, 284; 2 Hawk. P. C. ed from 1 Chit. Crim. Law, 51-69.
¢ 14, § 6; Dick. Just. Arrest, IIL 6 And see ante, § 156-163, 190-192.

2 Foster, 820; 6 Mod. 178, 174 ; Salk. 7 1 Chit. Crim. Law, 47, 48.
79; 1 Hale P. C. 469; 2 Hawk. P. C. ¢ Peake, 284.
¢ 14, § 9; Dick. Just. Arrest, 111 9 Dalt. Just. 169; Dick. Just. Ar
4 Cro. Jac. 555; Foster, 819; 6 Mod. rest, III
178; 2 Hawk. P. C. c. 14,§ 11; 1 Hale 19 Cro. Eliz. 664; 1 Hale P. C. 581.
P. C. 469 ; Dick. Just. Arrest, I
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tice to deliver the warrants for common assaults to one of the
constables, who goes round to the parties accused, and states
the time when they must go before & magistrate, in order that
they may be provided with sureties.” Again:! ¢ A warrant
directed to several, may be executed by one ;2 but it is said,
that, if it direct four, jointly and not severally, to arrest, then
they must all be present.” 3

§ 207. Continued — As to Hxeouting it on Sunday.— In Eng-
land it was provided by Stat. 29 Car. 2, c. 7, for the observ-
ancd of the Lord’s day, § 6, “ That no person or persons upon
the Lord’s day shall serve or execute, or cause to be served or
execufed, any writ, process, warrant, order, judgment, or de-
cree (except in cases of treason, felony, or breach of the peace) ;
but that the service of every such writ, process, warrant, order,
judgment, or decree shall be void to all intents and purposes
whatsoever. And the person or persong so serving or exe-
cuting the same, shall be as liable to the suit of the party
grieved, and to answer damages to him for doing thereof, as if
he or they had done the same without any writ, process, war-
rant, order, judgment, or decree at all.”’* The date of this
statute is 1676. Kilty mentions this sixth and last section as
¢ in force ”” in Maryland.* The Pennsylvania judges, on the
other hand, omit it from the list of statutes of force in the lat-
ter State.5 It would not be safe to say any thing very positive
on this point with respect to most of the other States.® The
point is of but little practical consequence; because, in most
or all of the States, there are statutes in like terms with this
one. And it has been held in England, that, under the excep-
tion of ¢ treason, felony, or breach of the peace,” all indictable
offences are comprehended. Thus a person was on the Lord’s
day arrested for a criminal conspiracy ; and he contended, that,
as this offence was not treason or felony, so neither was it a
“ breach of the peace,” but the court overruled the objection.?
And such, it is presumed, is the American doctrine.? Like-

1 1 Chit. Crim. Law, 49. 5. Report of Judges, 8 Binn. 595.

2 1 East P. C. 820; Hut. 127; Yelv. € See Crim. Law, L § 946.
25; Palm. 52; Dalt.Just. ¢. 169; Dick. 7 Rawlins ». Ellis, 16 M. & W. 172.

Just. Arrest, II. § An arvest may be made for keep-
3 2 Taunt. 161. ing open a tippling house on the Lord’s
¢ Kilty Rep. Stats. 242, day, in violation of the ordinance of
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wise arrests may be made as well in the night as in the
day.!

VI. The Arrest of Persons and Groods under Search- Warrants.?

§ 208. How Bxecute.— The form of the search-warrant is
not to be considered in this place. As to the mode of exe-
cuting it, Chitty says :3 «If the door be shut, and, upon de-
mand, not opened, it may be broken open ;4 and so may boxes,
after the keys have been demanded ; and, though the goods be
not found, the officer will be excused.. ... But the officer
must strictly observe the directions of the warrant; and, if he
be directed to seize only stolen sugar, and seize tea, he will be
a trespasser.” 8 Thus, where a constable, having a warrant to
search for some specified goods alleged to be stolen, took away
not only these goods, which were mentioned in the warrant,
but also some other goods supposed to be stolen, yet not men-
tioned, he was held to be liable to respond in damages in an
action of trespass. It was, however, observed, by Abbott, C.
J.: «If those articles had, from their nature, been likely to
farnish evidence of the identity of the articles stolen and men-
tioned in the warrant, I should have been inclined to assent to
Mr. Reader’s argument, and to think that there might have
been reasonable ground for seizing them, though not mentiened
in the warrant.” 7 But this qualification of the doctrine comes
from a special principle to be considered under our next sub-
title.

§ 209. The Place Bearched. — A warrant, directing the search
of the dwelling-house of a person, authorizes the officer to
search only the house which he occupies ; and, under it, a house
owned by him, but occupied by another person, cannot be law-

the city of Chicago. Main v. McCarty,
156 Il 441,

1 1 Chit. Crim. Law, 16; The State
v. Smith, 1 N. H. 846; Bell v. Clapp,
10 Johns. 268; The State v. Shaw, 1
Root, 184 ; Kelsy v. Wright, 1 Root,
88; The State v. Brennan' Liquors,
26 Conn. 278. .

3 And see ante, § 208.

3 1 Chit. Crim. Law, 66.

4 See ante, § 208. .

5 2 Hale P. C. 157; Doug. 859; 2
Wils. 284; 8 B. & P. 228. The de-
mand is necessary only when there is
some person present, of whom it can
be made. Androscoggin Railroad v.
Richards, 41 Maine, 288.

$2B.&P. 158; 2 M. & 8.261; 2
Wils. 291, 202.

T Crozier v. Cundy, 9 D. & R. 224,
228. And see The State v. Brennan's
Liquors, 256 Conn. 278.
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fully searched.! Where the warrant required the officer to
search for some specified liquors ¢ in a certain dwelling-house
in said city of Augusta, situate on Winter Street, so called, and
being the same premises occupied by said Jones ™ ; the court
held, that it did not justify the officer in making a forcible entry
into the barn of Jones, adjoining the dwelling-house. And
May,J. said : “ The barn does not come within the terms used
as descriptive of the place to be searched. If the words used
in the warrant had been used in a deed of conveyance, there
is no evidence in the case tending to show that the barn which
was broken into was so connected with the dwelling-house then
occupied by the plaintiff, that it could with legal propriety be
regarded as passing to the grantee under such description.
The description of the place to be searched should be as cer-
tain in a warrant as would be necessaryin a deed to convey
such place.” 2

VII. The Seizing of Groods tn other Oases of the Arrest of the
Person.

§ 210. Power to Bearch and take Property from Prisoners.—
There is but little to be found in the books, relating to the mat-
ter of our present sub-title ; therefore there is the greater need
that the author should give it such illumination as he may be
able. In Hayes’s Digest of the Criminal Statute Law of Ire-
land, we have the following: ¢ It is a very common practice
with police constables, upon an arrest, to search the prisoner,
and to take from him every thing found on his person. But it
is very improper to deprive the prisoner of his money, unless
it be in some way connected with the charge or proof against
him, as he is thereby deprived of the means of making his de-
fence.””# Thus, a police officer who apprehended a person on
a charge of rape, took from him a watch and other articles;
but the court, on application, ordered this property to be re-
stored to him, saying it should not have been taken.*

1 McGhinchy v. Barrows, 41 Maine, v. Jones, 6 Car. & P. 848; Rex v.

74. O’Donnell, 7 Car. & P. 188 Rex v.
2 Jones v. Fletcher, 41 Maine, 254, Kinsey, 7 Car. & P. 447 ; Reg. v. Frost,
256. 9 Car. & P. 129.

3 1-Hayes Dig. 70, referring to Rex ¢ Rex v. Kinsey, supra.
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§ 211. Continued — Though it is not easy to lay down a gen-
eral doctrine on this subject, with any great assurance of its
being everywhere accepted as sound, an attempt will neverthe-
less be made. The officer who arrests a man on a criminal
charge should consider the nature of the charge; and, if he
finds about the prisoner’s person, or otherwise in his possession,
either goods or moneys which there is reason to believe are
connected with the supposed crime as its fruits, or as the instru-
ments with which it was committed, or as directly furnishing
evidence relating to the transaction, he may take the same, and
hold them to be disposed of as the court may direct. Let the
reader understand, that the author has before him no case in
which this exact proposition is stated; but it seems rather to
flow from the reason of the thing, from the general principles
of the criminal law relating to such subjects, and from the few
enunciations which we have in the books, than from what has
been before laid down in exact words.

§ 212. Continued. — Said a learned Irish judge: “I wish it
to be understood, that, unless the party apprehended be charged
with the taking of money, or, at least, money’s worth, the police
have no right to take from him the money which he has on his
person. To take away the party’s money in such cases is to
deprive him of the lawful means of defence.”! And in Eng-
land, Patteson, J. observed : ¢ Generally speaking, it is not
right that a man’s money should be taken away from him,
unless it is connected in some way with the property stolen.
If it is connected with the robbery, it is quite proper that it
should be taken. But unless it is, it is not a fair thing to take
away his money, which he might use for his defence. I believe
constables are too much in the habit of taking away every thing
they find upon a prisoner, which is certainly not right. And
this is a rule which ought to be observed by all policemen and
other peace officers.” Yet in the case in which these observa-
tions were made, being addressed to the jury, the prisoner was
indicted for stealing silver spoons and other like articles, not
for the stealing of money, and the officer arresting him took
his money away ; yet he seems to have been indicted, tried, and

1 Perrin, J. in Reg. v. McKay, 8 Crawf. & Dix C. C. 205.
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convicted, without any restoration being first made.! Still, if
it appear on affidavits, that the money which the officer has
taken is not connected with the offence, and is not material as
evidence against the prisoner, the court, on his application,
will order the officer to restore it to him.2 And if, for example,
the charge on which the officer arrests the prisoner is the steal-
ing of a horse, and the prisoner has the horse with him, the
officer ought not to take away any money which may be found
about his person.! But we may presume, that, if the horse is
not found in the prisoner’s possession, the officer may take his
money ; because, on the conviction of the prisoner, if this
money should appear to have been received by him on a sale of
the horse, the court would order it to be restored, not to the
prisoner, but to the owner of the horse And the officer may
take stolen property which is in the possession, though not on
the person, of the defendant.®

VIII. The Disposal of the Arrested Person.

§ 213. When the Arrest is by Private Person without War-
rant — When a private person arrests a man without a warrant,
for treason or felony, he *may,” says Chitty,? ¢ deliver the
prisoner into the hands of a constable, or he may carry him to
any jail in the county. But the safer course seems to be, to
cause him, as soon as convenience will permit, to be brought
before some justice of the peace, by whom the prisoner may be
examined and bailed, or committed to prison.” Where a pri-
vate person has apprehended another assisting in an affray, he
may lawfully detain him till the heat is over, and then deliver
him to the constable.” ¢ Probably, however, the privdte person
has the same authority, if he chooses to exercise it, to deliver
the arrested person to the keeping of the jailer, or to take him
before a magistrate, when the arrest is for a breach of the peace

1 Rex v. O'Donnell, 7 Car. & P. 188. & Houghton v. Bachman, 47 Barb.

3 Rex v. Barnett, 8 Car. & P. 600. 888.

3 Rex v. Jones, 6 Car. & P. 848. 6 1 Chit. Crim. Law, 20.

4 1 Chit. Crim. Law, 819. See also, 7 1-Hale P. C. 689; 2 Id. 77, 81; 2
on the subject of the foregoing sections, Hawk. P. C.c.18,§ 7, and c. 16, § 8.
Spalding v. Preston, 21 Vt. 9; ante, ? 2 Hawk.P.C.c.18,§8.

§ 208.
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§ 214
committed in his presence, as when it is for treason or felony.!
On the other hand, considering that with us all official business
is intrusted as far as possible to the officers of the law, we
may doubt whether it would not be practically the better way,
in almost every case, for the private person who has made an
arrest, to deliver the arrested person immediately to the proper
peace officer ; though the strict law is undoubtedly as already
stated in this section.

§ 214. When by Officer without Warrant. — ¢ A constable,
baving arrested the offender,” says Chitty,? “ may, in case of
an affray, put him in the stocks, or otherwise confine him, till
the heat of his passion or intemperance is over, or till he can
bring him before a justice of the peace; and, in case of any
offence for which the party suspected may be apprehended, a
constable may convey him to the sheriff or jailer of the county
or franchise ; but the safest and best course is said to be, in all
cases, to carry the offender before a justice of the peace, as

* soon as circumstances will permit.? But where the parish clerk
refused to read in church a notice presented him for that pur-
pose, and the person presenting it read it himself af a time
when no part of the church service was going on ; it'was held,
that, though a constable might be justified in removing him -
from the church, and detaining him until the service was over,
yet he could not legally detain him afterwards fo take him
before a magistrate.t And a constable arresting a man on sus-
picion of felony, must take him before a justice to be examined,
as soon as he reasonably can ; and, it seems, a constable cannot
justify handcuffing a prisoner, unless it be necessary to prevent
his escape.”® But the time during which the prisoner may be
detained is regulated by statute in some of our States.

1 Sce the observations of Gibson, J.
in Commonwealth ». Deacon, 8 8. &
R. 47.

in delaying for three days to take the
prisoner before a magistrate. “ And,”
it was added, “ even a magistrate is not

2 1 Chit. Crim. Law, 23, 24. .

3 2 Hale P. C. 961, &c. See Arnold
v. Steeves, 10 Wend. 514.

4 2B.&C. 699.

84 B, & C. 596. In the case here
referred to by Chitty, Wright v. Court,
8 D. & R. 628, 4 B, & C. 696, it was
beld, that the constable is not justified

YOL. 1.

authorized by law, and much less is a
constable therefore, to detain & person
so arrested, except for a reasonable
time, and except for the purpose of his
being examined. The magistrate might
have been justified in ordering the plain-
tiff to be detained until Clarke could
bring forward his evidence ; but, with-
129
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§ 215. Continued. — “ A watchman,” says Chitty,! ¢
apprehended a party, may discharge himself from liabil
an escape, by delivering him to a constable, or he may 1
take him before a magistrate.”? But the reader wi
the duties of watchmen defined in the statutes of hi
State.

§ 216. Where the Arrest is by Warrant.— The foregoir
tions refer to arrests made without a warrant. Of
under warrant, Chitty says:® ¢ When the officer has ma
arrest, he is, as soon as possible, to bring the party to tl
or to the justice, according to the import of the warrant.
some localities or circumstances, the party arrested m
taken before the justice who issued the warrant ;* in oths
may be taken before any magistrate within the jurisdi
The officer must follow the law on this subject;® or, tl
permitting, he may, and indeed must, follow the terms «
warrant. But, the law giving the jurisdiction, if the wi
directs the officer to bring the prisoner before the magi
issuing it or any other justice of the peace, the right to el
in the officer.” “If he be guilty of unnecessary delay,’
tinues Chitty, “it is a breach of duty.® But if the tin
unseasonable, a8 in or near the night, whereby he cannot ¢
the justice; or,if there be danger of arescue; or the pa
ill, and unable at present to be brought; he may, as the
shall require, secure him in the stocks; or, in case the q
of the prisoner or his indisposition 8o require, detain hin
house till the next day, or until it may be reasonable to
him.”? In this country there are generally provided pla:

out his order, the defendants could not
possibly be justified in detaining him for
any such purpose.” See also Wheeler
v. Nesbitt, 24 How. U. 8. 644. See, as
to handcufing, ante, § 163. And see
Ex parte Taws, 2 Wash. C. C. 868.

11 Chit. Crim. Law, 24

% Dalt. Just. c. 104.

3 1 Chit. Crim. Law, 59.

¢ People v. Fuller, 17 Wend. 211;
Batchelder v. Currier, 456 N. H. 460.

5 Commonweaith v. Wilcox, 1 Cush.
608.
8 Stetson v. Packer, 7 Cush. 562.
T Foster’s Case, 5 Co. 59.

1380

8 Fortes. 148; 2 Hale P. (
According to a New Hampshin
an officer who has arrested a p
at a distance from the jail, it be:
duty to commit him, must be the
of the time when he will start {
jail, and the state of the weat
which he will go. He has 2 ri
start at any hour he may choose,
business requires, and in such w
as he may find at the time, provi(
does not needlessly expose the |
er’s health, or do him s personal i
Butler v. Washburn, 5 Fost. N, E

¢ 2 Hale P. C. 95, 96, 119, 120.
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temporary security in which, in some of the circumstances thus
mentioned by Chitty, the prisoner can be put if necessary.

§ 217. How after Prisoner is before the Magistrate.— “ When
the prisoner,” says Chitty,! *is brought before the justice, he
is still considered to be in the custody of the officer, until he
has been either discharged, bailed, or committed to prison.?
The officer may keep his warrant for his own justification, and
need only return to the justice what he has done in pursuance
of his commands.” 8.

§ 218. How on Search-Warrant — Things taken at the Arrest
on an Ordinary Warrant.— Speaking of the search-warrant,
Chitty says:4 “If, on the return of the warrant before the
Jjustice, it appear that the goods were not stolen, they are to be
restored to the possessor. If it appear they were stolen, they
are not to be delivered to the proprietor, but deposited in the
hand of the sheriff or constable, in order that the party robbed
may proceed, by indicting and convicting the offender, to have
restitution. The party who had the custody of the goods is to
be discharged if they were not stolen; and, if they were, not
by him, but by another person, who sold or delivered them to
him, and it appear that he was ignorant of the mode in which
they were procured, he may be discharged, but bound over to
give evidence as a witness against him that sold them. If
it appear that he knew them to be stolen, then he should be
bound to answer the felony; for there is a probable cause of
suspicion, at least, that ‘he was accessory after the fact.”®
There is not much light to be found in _the books, concerning
the custody of things which are taken from the prisoner on his
being arrested, as mentioned under our last sub-title ; but they
appear to be left in the hands of the officers, who are under the
control of tie courts, and are compellable to obey any order
made concerning their disposition.

IX. PFugitives from Justice®

§ 219. Introductory View.— The general doctrine respecting
the surrender of fugitives from justice was stated in the work
1 1 Chit. Crim. Law, 60. 4 1 Chit. Crim. Law, 67.
1 2 Hale P. C. 120. & 2 Hale P. C. 151, 152.
3 2 1d. Raym. 1196; Dick. Just. Ar- 6 See Crim. Law, 1. § 108.
rest, 1V, 181
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on the Criminal Law.! The doctrine has two branches, n
that of the surrender as between our country and
countries ; and that of the surrender as between the !
States of our Union, pursuant to a provision in the Cons{
of the United States. The one branch takes us into tl
of the law of nations; the other, into the equally comp
maze of the powers of the several States and of the
States under the United States Constitution. It is n«
posed in these volumes to enter into this subject, in
branch, in any full way. Something upon the subjec
perhaps a full discussion, is proposed by the author in
connections. A few points will be here stated.

§ 220. The Constitutional Provision.— The constitution:
vision, by force of which fugitives from justice are re
as between our several States, is the following: “A -
charged in any State with treason, felony, or other ecrim
shall flee from justice, and be found in another State, sh
demand of the executive authority of the State from wh
fled, be delivered up, and be removed to the State having
diction of the crime.”? In pursuance of this provision
gress, on the 12th of February, 1793, passed an act whi
far as national legislation is concerned, has governed th
ter ever since. It is as follows : — '

§ 221. The Statute.—‘Sec. 1. Whenever the exe
authority of any State in the Union, or of either of the
tories northwest or south of the river Ohio, shall deman
person as a fugitive from justice, of the executive autho:
any such State or ter?itory to which such person shall
fled, and shall moreover produce the copy of an indic
found, or an affidavit made before a magistrate of any St
territory as aforesaid, charging the person so demanded
having committed treason, felony, or other crime, certif
authentic by the governor or chief magistrate of the St
territory from whence the person so charged fled, it s
the duty of the executive authority of the State or territ
which such person shall. have fled, to cause him or her
arrested and secured, and notice of the arrest to be gir
the executive authority making such demand, or to the

1 Crim. Law, L § 108. % Const. U. S. art. 4, § 2.
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of such authority appointed to receive the fugitive,and to cause
the fugitive to be delivered to such agent when he shall appear.
But if no such agent shall appear within six months from the
time of the arrest, the prisoner may be discharged. And all
costs or expenses incurred in the apprehending, securing, and
transmitting such fugitive to the State or territory making such
demand, shall be paid by such State or territory.

§ 222. continued.— ¢ Sec. 2. Any agent, appointed as afore-
said, who shall receive the fugitive into his custody, shall be
empowered to transport him or her to the State or territory
from which he or she shall have fled. And if any person or
persons shall by force set at liberty, or rescue the fugitive from
such agent, while transporting as aforesaid, the person or per-
sons so offending shall, on conviction, be fined not exceeding
five hundred dollars, and be imprisoned not exceeding one
yea.r.” 1

§ 228. Auxiliary State Legislation.— In aid of this legislation
of Congress, and for purposes of domestic police, statutes have
been enacted, in most or all of the States, authorizing the
arrest of persons on the charge of being fugitives from the
justice of other States, on warrant issued by a magistrate, in
advance of the executive demand. The principle on which
such statutes rest, was stated by Shaw, C. J. to be the follow-
ing: “A government is not bound to wait till its own laws are
violated. Reasonable apprehension of danger is sufficient to
justify a preliminary interposition to prevent it. It is analo-
gous to the case of persons, who, by their language or conduct,
have shown themselves dangerous: they may be secured by
bail, or by actual imprisonment, to prevent mischief.””? How
just this principle is, and whether this is the true one, the
present pages are not the place to consider. '

§ 224. Treaties with Foreign Nations.— Under treaties with
other nations for the mutual surrender of fugitives from justice,
Congress has provided the necessary legislation, pursuant to
which there may be compliance with the treaties on our part.?

11 Stats. at Large, 802 For the 2 Commonwealth v. Tracy, 6 Met.
practice under this act, see the notes in 536, 550.
Brightly’s Digest, tit. Fugitives from 3 See, for these treaties, statutes, and
Justice. the practice under them, Brightly’s
Digest, tit. Extradition, nids ;oeea.
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And in England and other countries there is correspor
legislation. But it is not in place to pursue either bran
this subject further here. )

CHAPTER XVIIL
'THE PRELIMINARY PROCEEDINGS BEFORE THE MAGISTRAT

§ 225. Imtroductory Statement.— The subject of this ch
brings to the attention of the writer more matter, which 1
be easily wrought into it, than we shall find it practically
to use. It is regulated by statutes in our States gener
yet, for the understanding of the statutes, and of some
which they do not ordinarily embrace, it becomes desiral
pursue the discussion here alittle way.

§ 226. Justioes of the Peace — Their Functions — Books. —
have already had occasion to call to mind some things rel
to the origin and nature of the office of justice of the p
An important part of the functions of this officer, in al
States, consists in the binding over or commitment of pe
suspected of crimes, to answer to the tribunal having ju
cognizance of them. And there are, in most of the 8
books written for the use of justices, furnishing them wit
necessary forms, and with specific instructions how to pro
Such a book it is presumed the justice who reads this ch
has. No attempt, therefore, at giving forms, will here be r

§ 227. Warrant —8eal. — It has been much questioned wh
or not the warrant of a justice of the peace must, wher
statute is silent on the point, be underseal. Chitty says:
is generally laid down, that the warrant ought to be unde
hand and seal of the justice who makes it ;2 but it seem:
ficient if it be in writing, and signed by him, unless a se
expressly required by particular act of Parliament.”* Ac

1 Ante, § 149, 174 et seq. P.C.c. 18, § 21; 4 Bl Com.
1 1 Chit. Crim. Law, 88. Saund. 805, note 18.
3 1HaleP.C.577; 21b,111; Com. 4 Willes, 411; Bull. N. P. 83;
Dig. Imprisonment, H. 7; 2 Hawk, Just. Warrant, IV.; Dick. Just
. raat, IIL.; Toone, 460.
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ing to this view, a warrant of commitment has been held, in
South Carolina! and in New Hampshire,? to be sufficient with-
out seal. But in most or all‘the other localities in which the
question has arisen in the United States, a seal has been held to
be necessary. It was so adjudged in North Carolina, Ruffin,
C. J. observing : ¢ Though it seems recently to be thought suf-
ficient by some, if the warrant be in writing and under the
hand of the justice, yet so many of the older and most respect-
able authorities lay it down positively that a seal is necessary °
toa warrant for a criminal charge, that we are obliged to con-
sider it establishqd law, and do not feel at liberty to say any thing
to unsettle it.” 3 And in Maine, where the question was decided
in the same way, Shepley, C. J. said of the authorities: ¢ The
cases deciding that a warrant may be valid without a seal do
not appear to have been those authorizing an arrest or impris-
onment of a person.”* Yet a wafer is, prima facie, a sufficient
seal ; it being adequate if it was adopted by the magistrate as
such® What is a seal is & question of law for the court;
therefore the court, and not the jury, determines whether a

warrant is under seal or not.®

! The State ». Vaughn, Harper, 818.

2 Thompson v. Fellows, 1 Fost. N. H.
425; Davis v. Clements, 2 N. H. 890.

3 Welch v, Scott, 5 Ire. 72, 75. To
the like effect see The State v. Caswell,
T. U. P. Charl. 280; Lough v. Millard,
2 R. 1 486; and the remaining cases
cited to this section.

¢ The State v. Drake, 86 Maine, 366,
868. This learned judge added: “ If
a warrant issued without a seal in a
eriminal prosecution, by a magistrate,
may be valid, it would seem that one
might be where so issued by any court
of justice; and yet all such precepts,
issuing from a court having a seal,
must be issued under the sanction of
that seal. This appears to have been
admitted by the Lord Chief Justice, in
his opinion in the case of Padfield .
Cabell, Willes, 411, when the precept
issued from any court of record. When-
ever it has been held, that a warrant
issued in a criminal prosecution might
be valid without a seal, it is apparent

that there has been a straining of the
law to support the proceedings.” p.
869.

5 The State v. McNally, 84 Maine,
210.

8 The State v. Worley, 11 Ire. 242.
In Maine, a complaint, made before a
justice of the peace, and the justice’s
warrant, were on the same piece of
paper, and the only seal was at the
right hand of the justice’s signature-
to the complaint; so that, in order to
separate the two, and leave the seal on
the warrant, they must be divided by
a crooked line. Yet it was held, that
there was a sufficient seal to the war-
rant. Temney, J., speaking of the
papers before the court, on which this
question arose, observed : “ The magis-
trate does not say, that there was a
seal on the complaint; but he does say,
that the warrant was under seal. Can
the Court say that they must necessa-
rily be separated by a straight line?”
The State v. Coyle, 88 Maine, 427.
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§ 228. What the Warrant of Arrest must State — What t
timus. — The warrant of arrest must state for what offer
arreat is to be made ; though it need not descend into the
ulars of the charge, as the indictment does.! The same is -
the mittimus, under which the commitment to prison is :
Precisely how minute either the one or the other must
question partly of local usage, upon which the authoriti
not quite harmonious ; as the reader will see on consulti:
cases cited to this section.?

§ 229. Power of Judges of the Courts to Arrest and Com
In England, the judges of the courts which are* intruste:
the conservation of the peace” * are authorized to issu
rants of arrest, also to commit people already before them,
the occasion for the commitment judicially appears.5 Ar
like power, in many of our States, is held to belong as of
to our judges. Thus, if an indictment is pronounced ba

1 In re Booth, 8 Wis. 1; Caudle v.
Seymour, 1 Q. B. 889, 1 Gale & D. 454 ;
The State v. Rowe, 8 Rich. 17; The
State v. Everett, Dudley, 8. C. 295;
Floyd v. The State, 7 Eng. 48.

3 Rex v. Judd, 2 T. R. 255, 1 Leach,
4th ed. 484, 2 East P. C. 1018; The
State v. Bandy, 2 Ga. Decis. 40; Ex
parte Rohe, 5 Pike, 104; Ricker, peti-
tioner, 32 Maine, 87; Rex v. Kendal,
1 Ld. Raym. 66, 1 Salk. 847; Rex v.
Wyndham, 1 Stra. 2; Rex v. Marks,
8 East, 167; Day v. Day, 4 Md. 262;
Bennac v. People, 4 Barb. 81; Com-
monwealth v. Ward, 4 Mass. 487 ; Rex
v, Kendall, Skin. 596, 699.

3 In North Carolina it was held, that
& warrant issued in one of the counties
in the State, charging a person with
having committed murder ‘ somewhere
between this place and the State of
Texas,” is void for uncertainty. Price
v. Graham, 8 Jones, N. C. 546. A
Massachusetts statute requires the war
rant to recite the substance of the
accusation ; and this, it is held, is com-
plied with, by making it on the same
paper with the complaint, and definitely
referring to it. Commonwealth v. Dean,
9 Gray, 283. And see post, § 242.

4 1 Hale P. C. 678.

136 .

5 Chitty says: “ A warrant |
granted in extraordinary cases
Privy Council or secretaries of
by the speaker of the House o
mons or Lords ; by justices of
livery, or oyer and terminer, j
at sessions, or by a judge of the
of King’s Bench,” 1 Chit. Crim
84. Lord Hale says of the ldst-
judges, that, “to avoid the trov
the country of bringing up off
they usually direct their warra
apprehend the parties and bring
before some justice of the peac
adjoining, either to be examin
bound over to the sessions, and 1
to be proceeded against accord
law.” 1 Hale P. C. 578. See
Chit. Crim. Law, 5, 86, 107; 2 ]
P.C.c.18,§8,4.

6 Consult Berry v. The State,
ley, 8. C. 2156; Commonwealth ¢
Jailer, 1 Grant, Pa. 218; The §
Thornton, 13 Ire. 256 ; People v. §
1 Cal. 9; Cameron ». The Sta
Ark. 712. Where the judgme
arrested and & nol. pros. entere
county to which the prisoner ha
the case removed, the court can
him to appear at the court of the 1
county to answer & new indictme
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judge is not necessarily obliged to let the defendantgo ; but he
may commit him, or hold him to bail, to answer to a fresh
indictment ;! or he may order the officer to take the prisoner
‘before a justice of the peace to be proceeded against on fresh
complaint.? But if, in an appeal case, the indictment being
found fatally defective, the offence appears at the same time to
be barred by the statute of limitations, the appellate court
will dismiss the case altogether.? Or if, in any case where
the defendant is discharged, the proceedings have been such
that he cannot be constitutionally required to answer to an-
other indictment, the court will not make the order.t It must
be observed, of the entire matter of this section, that, however
clear the English law may be, it is hardly safe to speak of the
American practice, further than the decisions in a particular
State have gone.

§ 280. The Complaint. — The effect of nearly or quite all the
statutes is to require a complaint to be made to the magistrate
by a third person,—not by all the statutes need it be in
writing, not by all must it be under oath. Still, some of our

the same offence. In such a case the
validity of the recognizance is not im-
paired because the minutes fail to recite
the specific cause for which the indict-
meunt was arrested, or that the court
ordered another indictment to be pre-
ferred, or the defendant to give bail.
Gooden v. The State, 856 Ala. 480. It
was held in Mississippi, that, under the
statate of 1842, creating the office of
vice chancellor, he is a conservator
of the peace. Therefore he may com-
mit persons breaking the peace, and
bind them to answer before the proper
court. Thacher, J. observed : “ With-
in the duties and powers of general
conservators of the peace, from the
earliest periods, has been included
the power to commit all breakers of
the peace, or to bind them in recog-
nisances to keep it, or to answer for
offences committed against it.” The
State v. Woflord, 10 Sm. & M. 626.
It was held in the United States Cir-
cuit Court, by Marshall, C. J., that
the court, sitting as a court, has author-
ity to commit a person charged with an

offence, although the grand jury is in
session before whom a bill may be pre-
sented. Said this learned person: “It
is believed to be a correct position, that
the power to commit for offences of
which it has cognizance is exercised
by every court of criminal jurisdiction,
and that courts as well as individual
magistrates are conservators of the
peace. Were it otherwise, the conse-
quence would only be, that it would
become the duty of the judge to de-
scend from the bench, and, in his charac-
ter as an individual magistrate, to do
all that which the court is asked to do.”
United States v. Burr, 1 Burr’s Trial,
Philad. ed. 79, 80.

1 United States ». Townmeaker, -
Hemp. 299; Nicholls v. The State, 2
Southard, 689; Peter v. The State,
8 How. Missis. 488.

2 Young v. Commonwealth, 1 Rob.
Va. 744.

3 Redfield v. The State, 24 Texas,
188.

¢ The State v. Jones, 6 Hajst. 288
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constitutions have the provision, that ¢ no warrants can
but upon probable cause, supported by oath.” This prc
is, or used to be, in, for example, the Constitution o
York.! It hasbeen held that the magistrate’s certificate
only evidence admissible to show the administration

oath.? The particular testimony of the complainant ne
be set outin the complaint, unless the statute so require:
the complaint is in due form, itself under oath, and duly
fied to by the magistrate, it cannot be invalidated by evi
that there was no further examination of the complaina
fore the issuing of the warrant.* If thechargeis merely
the knowledge and belief of the complainant, that has been
in Maine, to be sufficient without a more positive averme

§ 231. Continued — Form of the Jurat.— As to the fo
the jurat, where, in Massachusetts, a complaint was ma
“ Samuel W. Richardson, City Marshal of Cambridge,” &
¢S, W. Richardson,” and certified by the magistrate to
been “ received and sworn to before said court,” it was h:
be sufficient.® And where it was signed by the complai
mark, and certified by the magistrate as « taken and ¢
to,” on a day named, this was adjudged adequate, though
was no attesting witness to the mark.”

§ 232. Continued — The Complainant. — It is perhaps
entirely clear whether a complaint is sufficient when mads
sworn to by a person incompetent to be, in general, a wit
by reason of his having been convicted of an infamous c
In South Carolina, where a written complaint and an
were not deemed essentjal as foundafion for the issuing
warrant, the court held that a warrant issued on the compl
under oath, of such a-person, was.good.® Still, if the oath

1 Walker v, Cruikshank, 2 Hill, N. Y. v. Quin, 5 Gray, 478; Webb v
296 State, 21 Ind. 286.

2 The State v. J. H., 1 Tyler, 444,

8 The State v. Hobbs, 39 Maine, 212.

¢ Commonwealth v. Farrell, 8 Gray,
468,

5 The State v. Hobbs, 89 Maine, 212.

¢ Commonwealth ». Wallace, 14
Gray, 882.

7 Commonwealth ». Sullivan,
Gray, 97, See, also, Commonweailth
v. Keefe,’ Gray, 882; Commonwealth

188

14

8 The State v. Killet, 2 Bailey
290. Said Earle,J.: “ The legal i
petency of such a person to bea w
in any case, and even to take an
except on incidental matters |
sary for defence, is clear enough
general principle. And yet I fi
nowhere laid down that he shall r
competent to originate a proseci
Ido not regard it as indispensable
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necessary, there is English authority which seems contrary in
principle to this decision.! A statute of Iowa provides, that
“no prosecution for adultery can be commenced but on the
oomplaint of the husband or wife.” And it was held, that a
husband could not be prosecuted for this crime when his wife
refused to complain, although she had complained against the
other guilty party.2

§233. The Hvidence to Commit.— To justify the holding of
the prisoner for trial in the higher court, it is not necessary that
the evidence should be sufficiently conclusive to authorize his
conviction if the crime charged were within the magistrate’s
jurisdiction. The alleged offence appearing to have been com-
mitted, probable cause to believe the defendant to be the guilty
person is all which is required.? And it has been laid down in
one of the circuits of the United States, that, generally speak-
ing, the defendant’s witnesses are not examined on an appli-
cation to bind him over to answer to a criminal charge. They
are never sent to the grand jury, except when the attorney for

the prosecution ‘consents.

the information for a warrant should be
on oath; nor, if on oath, that it should
be in writing ; although both are usual
and proper. I think a warrant would
be legal, if issued on such grounds of
information as might satisfy the justice,
without oath. And if the information
on oath and in writing had not accom-
panied the warrant in the present case,
1should not have felt myself at liberty
to call on the justice for the grounds
on which he proceeded. He had juris-
diction of the subject-matter; he was
himself satisfied that there was ground
of suspicion; and I have not the right
of hearing an appeal from his decision,
or of setting aside his act. But inas-
much as he has chosen to exhibit the
grounds of his proceeding, I am permit-
ted to judge of their sufficiency, so far
as to determine whether there is good
cause to detain the prisoner in actual
confinement. Exercising, therefore, the
powers of the court on the subject of
bail, and perceiving that the only
foundation of the charge is the oath of
one not competent to give evidence,

Still the judge may examine wit-

the prisoner ought not to be detained
in confinement; for at the utmost it
furnishes ground of but light suspicion.
But I conceive that a prosecution is
legally instituted for a specific, substan-
tive offence, which may be prosecuted,
and on which the prosecutor may yet
give evidence ; for a pardon would re-
store his competency, and the prisoner
may yet be convicted.” And see United
States v. Burr, Burr’s Trial, Philad. ed.
11,15. A statute of Kentucky having
provided, that “no negro or mulatto
shall be a witness,” &c., a free man of
color was held to be competent, by his
own oath, to require a white man to
give security to keep the peace. Com-
monwealth v. Oldham, 1 Dana, 466.

1 Walker v. Kearney, 2 Stra. 1148 ;
1 Greenl. Ev. § 874. .

2 The State v. Roth, 17 Iowa,
Wright, C. J. dissenting.

3 The State v. Hartwell, 85 Maine,
129; United States v. Burr, Burr's
Trial, Philad. ed. 11, 15; Cox v. Cole-
ridge, 1 B. & C. 87,2 D. & R. 8.
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nesses who were present at the time when the offence is «
to have been committed, to explain what is said by the wit
for the prosecution.! It is believed that, on a matter «
sort, the practice of magistrates is not quite uniform.
author has seen nothing on this sabject which seems -
more just than the words of Lord Denman. He said: ¢
cases in which prisoners charged with felony have wit:
and those witnesses are in attendance at the time of the
ination before the magistrate, I should recommend th
magistrate should hear the evidence of such witnesses :
risoner, on being asked, wishes to be examined in his de
/I’.f. _such witnesses merely explain what has been_prov
support of the charge, and are believed, they will actually
mmmr the acenged. and there v
of course, be no necessity for an her proceedings ;
the witnesses so called contradict those of the prosecuti
- material points, then the case would be properly sent to a
to ascertain the truth of the statements of each party.
the depositions of the prisoner’s witnesses, being taker
signed by them, should be transmitted to the judge, tog
with the depositions in support of the charge.””? It has,:
over, heen laid down in one of the United States circuits,
if the officer who apprehended the prisoner is examined
witness for the prosecution, he is not bound to disclos:
name of the person from whom he received the confids
information which led to the prisoner’s detection.®
§ 234. Amendments of the Complaint ~— New Complaint. —
complaint, the complainant being present and consenting,
of course, be amended to an extent to which it is not ea
set limits.* Or, if the evidence satisfies the magistrate t
crime different from the one charged against the prisone
been committed by him, he may hold him until a fresh
plaint is drawn, covering the crime as proved.® The re
should observe, that, in this case, the prisoner is held or
original complaint, which, in such circumstances, the m

i United States ». White, 2 Wash. 3 United States v. White, 2 1
C.C. 20. C.C. 20
2 Anonymous, 2 Car. & K. 845. 4 Linhart v. Buiff, 11 Cal. 280.
8 The State v. Shaw, 4 Ind. 42
140
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trate is not bound to dismiss until a proper complaint is made
against him. Qnuite consistently with this doctrine it was held,
in Eogland, by Lord Tenterden, that, if a person known to
magistrates happens to be in their court, and they suspect an
absent person has a complaint to make against him for a mis-
demeanor, they cannot detain him to send for the person.
And the learned judge observed to the jury, “I think thata
magistrate is not justified in detaining a known person till a
charge is made. The magistrate should have the charge actu-
ally made before he detains the party.”!

§ 235. Natare of this Prooeeding. — The reader perceives that
there is a wide difference between the exercise by a magistrate
of the jurisdiction to bind over persons accused of the higher
offences, and the jurisdiction to try and convict them for the
lower ones. At the same time, the preliminary steps in the
two cases are substantially alike, and they may be identical.
In Massachusetts, for example, there are offences of which the °
magistrate has concurrent jurisdiction with the higher court.
And it appears to be held, that, if a magistrate is examining
an offence of this sort, and the proof sustains the charge, it
is then within his judicial discretion whether he will enter a
conviction, or bind over the prisoner to answer to the higher
court.?

§ 236. Continued — Distiniotion between Inferior and Superior
Courts. — The court of a justice of the peace, where he sits for
the trial of petty offences, is, as the reader is aware, deemed
one of inferior jurisdiction. ¢ And the rule for jurisdiction is,
that nothing shall be intended to be out of the jurisdiction of
a superior court, but that which specially appears [in the rec-
ord, allegations, or other papers] to be so; and, on the con-
trary, nothing shall be intended to be within the jurisdiction
of an inferior court but that which is so expressly alleged.” 3
Does a magistrate, in the exercise of his jurisdiction to bind
over an offender, come within the one clause, or the other, of
this proposition, or within neither ?

1 Rex v. Birnie, 6 Car. & P. 206, 8 Peacock v. Bell, 1 8aund. 78, 74;
1 Moody & R. 160. Winford v. Powell, 2 Ld. Raym. 1810;
2 Commonwealth v. Harris, 8 Gray, People ». Koeber, 7 Hill, N. Y. 89.

470,
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§ 237. Continued — Ministerial. — It should,in the first pl
be observed, that, in the exercise of this jurisdiction, the ms:
trate is deemed to act, not judicially, but ministerially ;
least, he does not put forth « judicial power,” within the me¢
ing of the constitution of the United States.!

§ 238. Continued —Name of Office.—In the next pla
though it is highly proper, and is usual, for the justice of i
peace, in his mittimus and the like papers, to subscribe hims
as “justice of the peace,” this is believed not to be essentia
but, if any question arises, the official fact may be shown I
averment and proof? But, contrary to this view, Hawkir
says, the mittimus ¢ must be in writing, under the hand an
seal of the person by whom it is made, and expressing hi
office, or authority,and the time and place at which it is made
and must be directed to the jailer, or keeper of the prison.” 2

§ 239. Continued — The Result. — Now, if we press this ques-
tion upon the authorities, we shall find them to be not quite
satisfactory, but, on the whole, tending most clearly to the con-
clusion, that, at least, the examining magistrate does not stand
on the footing of a court of inferior jurisdiction ; but, if on the
footing of a court at all, his is to be deemed for this purpose as

one of superior jurisdiction.*

1 Ex parte Gist, 26 Ala. 166; Ex
parte Pool, 2 Va. Cas. 276. And see
Prigg v. Commonwealth, 18 Pet. 589.

2 Rex v. Goodall, Sayer, 129; 2 Hale
P. C. 122,123; The State v. Manley,
1 Tenn. 428.

$ 2 Hawk. P. C. c. 16, § 18.

4 The case of Rex v. Goodall, Sayer,
129, cited to the last section, is very
strong. It was decided in 1754. Sayer
is not a reporter of high reptite, yet I
see no reason to doubt the correctness
of this report; the doubt, if any, is,
whether the decision is to be followed.
It was a habeas corpus case in the Court
of King’s Bench. Goodall had been
committed for a felony without the
benefit of clergy, by a warrant signed
“ Thomas Longford, Mayor.” It was
objected that Longford did not appear
by the warrant to be a justice of the
peace or to have authority to commit.
“ But we are of opinion,” said the court,
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It is practically best that his

“that it is not necessary that an au-
thority to commit should appear in s
warrant of commitment. In Elderton’s
Case, 6 Mod. 78, 75, it is laid down by
Holt, C. J. that it need not appear in
a warrant of commitment that the per-
son who issued the warrant was & jus-
tice of the peace. In the case of Rex
v. Talbot, Mich. 4 Geo. 2, the authority
of what is laid down by Holt, C. J.
in Elderton’s Case was recognized;
and the following distinction, which is,
in our opinion, a very sensible one, was
taken ; namely, that in a conviction an
authority to convict must appear, be-
cause convicting is a judicial act; but
that an authority to commit need not
appear in a warrant of commitment,
because the issuing of such a warrant
is & ministerial act. If it be not neces-
sary that an authority to commit should
appear in a warrant of commitment,
the court will never intend & want of



CHAP. XVNIL] SEARCH-WARRANTS,

§ 240
authority should appear on the face of the proceedings; but,
in strict law, this is not necessary. Justices of the peace being
the great committing force of the country, it would seem, in
reason, that all presumptions in a case of this sort should be in
their favor, the same as the presumptions are in favor of the
superior courts in questions concerning the general judicial
business of the country. And if we consider the magistrate,
as we probably should, to act ministerially rather than judi-
cially, then, of course, his authority may be proved in any way,
like any other fact, and it need not necessarily appear in his rec-
ord or his process. All statutory directions must, of course, be
complied with in these proceedings, or they will not be good.?

CHAPTER XVIIL
SEABRCH-WARBANTS.

§ 240. Nature and Objeots — History — Constitutional Guaran-
ties.— We have already considered the law of search-warrants,
as respects the execution of them by the officer? It was
observed by Merrick, J.,in a Massachusetts case, that *‘ search-
warrants were never recognized by the common law as pro-
cesses which might be availed of by individuals in the course
of civil proceedings, or for the maintenance of any mere pri-
vate right; but their use was confined to cases of public prose-
cutions, instituted and pursued for the suppression of crime
or the detection and punishment of criminals. Even in those

cases, if we may rely on the

authority in the person who issued the
warrant ; but, until the contrary ap-
pear, will presume that he had an au-
thority.” To the like effect we read
in Burn’s Justice of the Peace tit.
Commitment, iv. as follows: “It is
said that the authority of the magis-
trate ought to be shown on the face of
the warrant; but this, in strictness, is
not absolutely necessary, for his au-
thority may be supplied by parol evi-

authority of Lord Ooke, their

dence:” referring to 2 Hawk. P. C.
c. 16, § 18; 2 Hale P. C. 122; Ken.
122; Mayhew v. Locke, 2 Marshall,
877. The author adds: “1It is, however,
usual and best to state the authority.”
See, also, The State v. Manley, 1 Tenn.
428, 429; Gumrey v. Tufts, 87 Maine,
180; Commonwealth v. Murray, 2 Va.
Cas. 504,

1 Devine v. The State, 4 lows, 448,

3 Ante, § 208, 208, 209.
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legality was formerly doubted; and Lord Camden said
they crept into the law by imperceptible practice. But
legality has long been considered to be established, or
ground of public necessity ; because, without them, felons
other malefactors would escape detection.”! While, tl
fore, search-warrants are allowed in the United States, in .
formity to the English practice, they are here .guarded v
particular care, to prevent their becoming engines of wro:
even, in probably most of the States, by express constitutio.
provisions., Thus, in Massachusetts: ¢ Every subject has
right to be secure from all unreasonable searches and seizwi
of his person, his houses, his papers, and all his possession
all warrants, therefore, are contrary to this right, if the cau
or foundation of them be not previously supported by oath ¢
affirmation, &e.” 2

§ 241. Por what — Constitutional, continued. — The jurisdic
tion to issue search-warrants is, in the main, statutory, and i
generally committed to justices of the peace. Therefore we
should look into the statutes of the particular State to see what
is actually authorized, and into the Constitution to see the
bounds of the authority. A common power, every day exer-
cised, is to issue warrants of search for stolen goods. In Mas-
sachusetts it was held, that a statute authorizing magistrates
to issue warrants to search for and seize lottery tickets, or
materials for a lottery, made or procured contrary to the pro-
visions of law, was not unconstitutional, as being in conflict
with this provision? And the same was held of a statute
authorizing the search for and seizure of intoxicating liquors
kept contrary to law.4 '

§ 242. Form of the Warrant, &c.-— In Massachusetts, if the
warrant and the complaint on which it is issued are on the
same paper, and the things to be searched for are duly de-
scribed in the complaint, then the warrant directs the officer
to search for the things ¢ mentioned in the above complaint,”
this is sufficient, without any further specification of the things

1 Robinson v. Richardson, 18 Gray, * Commonwealth v, Dans, 2 Met.
454, 456, 467 ; Entick v, Carrington, 19 829,

Howell 8t. Tr. 1029, 1067; 1 Chit. 4 Allen v. Staples, 6 Gray, 491. See,
Crim. Law, 64. also, in Maine, The State v. Miller, 48
1 Mass. Const. Bill of Rights, art. 14, Maine, 576.

144



CHAP, XVIII] SEARCH~WARRANTS, § 245
in the warrant.! If the precept commands the officer to break
and enter a dwelling-house, it must state a sufficient cause.?
A constable may serve a search-warrant which is issued upon
the complaint of himself and another person® And there are
various other points adjudged, of a like nature.*

§ 2438. -continued. — The search-warrant should, it has been
held, be, like other warrants, under seal.® In Maine, by Stat.
1853, ¢. 48, § 11, it must appear on the face of 'the search-war-
rant, that, before issuing it, the magistrate caused the testimony
of the witnesses to be reduced to writing, and verified by their
oath or affirmation, else the warrant-is void.? Here we have

merely an illustration of the proposition that the terms of the
" statute authorizing the search-warrant must be complied with.?

§ 244. Desoription of Place and Thing.— In Kentucky the con-
stitutional provision is, ¢ that no warrant to search any place,
or to seize any person or things, shall issue without deseribing
them as nearly as may be.”” And it is held, that, to use the
language of the court, ¢ the place, the person, and the things
should all be described.””® This is also the general doctrine.?

§ 245. continued — Thus, it is not sufficient if it command
the search of the ¢ suspected place.” 1 In Iowa it was held, that
a statute directing the place searched to be described ¢ as par-
ticularly as may be ” satisfied the constitutional provision re-
quiring the warrant to “ particularly describe” the place.!* In
this State a warrant to search the house of a particular person,
and the barn, stables, out-houses, and grain-stacks of the same
person on the same farm, is not void.? A search-warrant

! Commonwesalth v. Dana, 2 Met.
829; Dwinnels v. Boyunton, 8 Allen,
310.

2 8anford v. Nichols, 18 Mass. 288.

3 Commonwealth v. Certain Intoxi-
cating Liquors, 6 Allen, 598.

4 Downing v. Porter, 8 Gray, 589;
Allen v. Staples, 6 Gray, 491; Guen-
ther v. Day, 6 Gray, 490; Common-
wealth v. Lottery Tickets, 56 Cush.
869.
8 People v. Holcomb, 8 Parker C. C.
856; ante, § 227.

¢ The State v. Carter, 89 Maine, 262;

VOL. I.

Jones v. Fletcher, 41 Maine, 254; The
State v. Staples, 87 Maine, 228.

1 Commonwealth v. Certain Intoxi-
cating Liquors, 18 Allen, 62; Sanders
v. The State, 2 Iowa, 280; The State
v. Spencer, 88 Maine, 80.

8 Reed v. Rice, 2J. J. Mar. 44.

? And see Bell v. Clapp, 10 Johns.
2063 ; Sanford v. Nichols, 18 Mass. 286 ;
Grumon v. Raymond, 1 Conn. 40;
Frisbie v. Butler, Kirby, 218.

10 People v. Holcomb, 8 Parker C. C.
6566, 666.

11 Santo v. The State, 2 Iowa, 165.

12 Meek v. Pierce, 19 Wis. 800.
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describing the place to be searched as ¢ the dwelling-1
Proctor Dwinnels, mentioned in the above information,
is annexed, and in which the place to be searched is d:
as “ the dwelling-house of Proctor Dwinnels of Rowley
county,” will protect an officer who acts under it, in se
the dwelling-house of Proctor S. Dwinnels in Rowley,
is the place intended to be searched, and there is no p«
the town by the name of Proctor Dwinnels. In the sar
the property was described as ¢ three cases of miss
women’s boots, of the value of one hundred dollars; :
oak-tanned soles, of the value of fifty dollars; and ten

sole leather of the value of forty dollars,”” and this w:
to be sufficient.!

§ 246. Bvidence obtained by Search-warrant.— Evide
tained by means of a search-warrant is not inadmissible
upon the ground that it is in the nature of admission
under duress, or that it is evidence which the defends
been compelled to furnish against himself, or on the
that the evidence has been unfairly or illegally obtaine
if the search-warrant was illegally issued.?

CHAPTER XIX.
SURETIES FOR THE DEFENDANT'S APPEARANCE.

§ 247. Introductory View.—The amount of matter
presents itself for consideration under this title is app
Should the author discuss every possible point, and cite
reported case, this chapter alone would fill not less tha
the present volume. But of what use? The subject i
cifically regulated by statutes in most of the States, perh:
of them ; and, should we expand it greatly here, it wot
upon the pages an unread and unconsulted mass. The

1 Dwinnels v. Boynton, 8 Allen, 810.  * The State v. Flynn, 86
See, also, The State v. Robinson, 33 64.
Maine, 564.
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