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PREFACE

In the Preface to the first edition of this work, the author stated
its purpose to be, to furnish to the practitioner and the student of
the law such a presentation of elementary constitutional principles
as should serve, with the aid of its references to judicial decisions,
legal treatises, and historical events, as a convenient guide in the
examination of questions respecting the constitutional limitations
which rest upon the power of the several State legislatures. In
the accomplishment of that purpose, the author further stated that
he had faithfully endeavored to give the law as it bad been settled
by the authorities, rather than to present his own views. At the
same time, he did not attempt to deny — what he supposed would
be sufficiently apparent — that he had written in full sympathy
with all those restraints which the caution of the fathers had im-
posed upon the exercise of the powers of government, and with
faith in the checks and balances of our republican system, and in
correct conclusions by the general public sentiment, rather than
in reliance upon a judicious, prudent, and just exercise of authority,
when confided without restriction to any one man or body of men,
whether sitting in legislative capacity or judicial. In this sympa-
thy and faith be had written of jury trials and the other safeguards
to personal liberty, of liberty of the press and of vested rights J
and he had also endeavored to point out that there are on all sides
definite limitations which circumscribe the legislative authority,
independent of the specific restrictions which the people impose by
their State constitutions. But while not predisposed to discover in
any part of our system the rightful existence of any unlimited
power, created by the Constitution, neither, on the other hand, had
he designed to advance new doctrines, or to do more than clearly
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iv PREFACE.

and with reasonable conciseness to state the principles to be de-
duced from the judicial decisions.

The unexpected favor with which the work has been received
having made a new edition necessary, the author has reviewed
every part of it with care, but without finding occasion to change
in any important particular the conclusions before given. Further
reflection has only tended to confirm him in his previous views of
the need of constitutional restraints at every point where agents
are to exercise the delegated authority of the people ; and he is
gratified to observe that in the judicial tribunals the tendency is
not in the direction of a disregard of these restraints. The reader
will find numerous additional references to new cases and other
authorities ; and some modifications have been made in the
phraseology of the text, with a view to clearer and more accurate
expression of his views. Trusting that these modifications and
additions will be found not without value, he again submits his
work “ to the judgment of an enlightened and generous pro-
fession.”

THOMAS M. COOLEY.

Univehbity or Michigan, )
Ann Abbob, July, 1871. J
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CONSTITUTIONAL LIMITATIONS.

CHAPTER I.

DEFINITIONS.

A State is a body politic, or society of men, united together for
the purpose of promoting their mutual safety and advantage by the
joint efforts of their combined strength. 1 The terms nation and
State are frequently employed, not only in the law of nations but
in common parlance, as importing the same thing ; 2* but the term
nation is more strictly synonymous with people, and while a single
State may embrace different nations or peoples, a single nation will
sometimes be so divided politically as to constitute several States.

In American constitutional law the word State is applied to the
several members of the American Union, while the word nation is
applied to the whole body of the people embraced within the juris-
diction of the Federal government.

Sovereignty, as applied to States, imports the supreme, absolute,
uncontrollable power by which any State is governed. 8 A State is
called a sovereign State when this supreme power resides within
itself, whether resting in a single individual, or in a number of in-
dividuals, or in the whole body of the people. 4* * In the view of
international law, all sovereign States are and must be
equal in rights, * since from the very definition of sover- [• 2]

1 Vattel, b.  1 ,  c. 1,  § 1 ;  Story on Const. § 207 ; Wheat. Int. Law, pt. 1,
c. 2, § 2 ;  Halleck, Int. Law, 63 ;  Bouv. Law Diet. “ State.” “A  multitude of
people united together by a communion of interest, and by common laws, to
which they submit with one accord.” Burlamaqui, Politic Law, c.  5.

* Thompson, J. ,  in Cherokee Nation v. Georgia, 5 Pet. 52 ; Vattel, supra.
* Story on Const. § 207 ; 1 Black. Com. 49 ; Wheat. Int. Law, pt. 1, c. 2,

§ 5 ;  Halleck, Int. Law, 63, 64 ;  Chipman on Government, 137. “The right of
commanding finally in civil society.” Burlamaqui, Politic Law, c. 5.

4 Vattel, b. 1 ,  c. 1, § 2 ;  Story on Const. § 207 ; Halleck, Int. Law, 65. In
other words, when i. is an independent State. Chipman on Government, 137.

1 f 1 1
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* 2 CONSTITUTIONAL LIMITATIONS. [CH. I .

eign State, i t  is impossible that there should be, in respect to it,
any political superior.

The sovereignty of a State commonly extends to all the subjects
of government within the territorial limits occupied by the associa-
ted people which compose i t ;  and, except upon the high seas,
which belong equally to all men, like the air, and no part of which
can rightfully be appropriated by any nation, 1 the dividing line
between sovereignties is usually a territorial line. In American
constitutional law, however, there is a division of the powers of
sovereignty between the national and State governments by sub-
jects : the former being possessed of supreme, absolute, and uncon-
trollable power over certain subjects throughout all the States and
territories, while the States have the like complete power, within
thoir respective territorial limits, over other subjects. 2 In regard
to certain other subjects, the States possess powers of regulation
which are not sovereign powers, inasmuch as they are liable to be
controlled, or for the time being to become altogether dormant by
the exercise of a power vested in the general government in respect
to the same subjects.

A Constitution is sometimes defined as the fundamental law of a
State, containing the principles upon which the government is
founded, regulating the division of the sovereign powers, and
directing to what persons each of these powers is to be confided,
and the manner in which it is to be exercised. 8 Perhaps an
equally complete and accurate definition would be, that body of
rules and maxims in accordance with which the powers of sover-
eignty are habitually exercised.

In a much qualified and very imperfect sense every State may
be said to possess a constitution ; that is to say, some leading prin-
ciple has prevailed in the administration of its government,
until it has become an understood part of its system, to which

1 Vattel, b. 1,  c .  23, § 281 ; Wheat. Int. Law, pt. 2, c.  4, § 10.
* McLean, J.,  in License Cases, 5 How. 588. “The  powers of the general

government and of the State, although both exist and are exercised within the
same territorial limits, are yet separate and distinct sovereignties, acting sepa-
rately and independently of each other, within their respective spheres. And the
sphere of  action appropriated to the United States is as far beyond the reach of
the judicial process issued by a State judge or a State court, as if the line of
division was traced by landmarks and monuments visible to the eye.” Taney,
Ch. J . ,  in Ableman v. Booth, 21 How. 516.

1 1 Bouv. Inst. 9 ; Duer, Const. Juris. 26.

[2 ]
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*8CH. I.] DEFINITIONS.

obedience * is expected and habitually yielded ; like the [* 3]
hereditary principle in most monarchies, and the custom of
choosing the chieftain by the body of the people which prevails
among some barbarous tribes. But  the term constitutional govern-
ment is applied only to those whose fundamental rules or maxims
not only locate the sovereign power in individuals or bodies desig-
nated or chosen in some prescribed manner, but also define the
limits of its exercise so as to protect individual rights, and shield
them against the assumption of arbitrary power. The number of
these is  not great, and the protection they afford to individual
rights is far from being uniform. 1

In American constitutional law the word Constitution is used in
a restricted sense, as implying the written instrument agreed upon
by the people of the Union, or of any one of the States, as the ab-
solute rule of action and decision for all departments and officers
of the Government, in respect to all the points covered by it, until
it shall be changed by the authority which established it ,  and in
opppsition to which any act or regulation of any such department
or officer, or even of the people themselves, will be altogether void.

The term unconstitutional law must vary in its meaning in differ-
ent States, according as the powers of sovereignty are or are not pos-
sessed by the individual or body which exercises the powers of ordi-
nary legislation. Where the law-making department of a State is
restricted in its powers by a written fundamental law, as in the
American States, we understand by unconstitutional law one which,
being opposed to the fundamental law, is therefore in excess of legis-
lative authority, and void. Indeed, the term unconstitutional law,
as employed in American jurisprudence, is a misnomer, and im-
plies a contradiction ; that enactment which is opposed to the Con-
stitution being in fact no law at all. But where, by the theory of

1 Absolute monarchs, under a pressure of necessity, or to win the favor of
their people, sometimes grant them what is called a constitution ; but this, so long
as the power of the monarch is recognized as supreme, can be no more than his
promise that he will observe its provisions, and* conduct the government accord-
ingly. The mere grant of a constitution does not make the government a con-
stitutional government, until the monarch is deprived of power to set it aside at
will. The mere grant of Magna Charta did not make the English a constitu-
tional monarchy ; it was only after repeated violations and confirmations of that
instrument, and after a further disregard of its provisions had become dangerous
to the Crown, that fundamental rights could be said to have constitutional guar-
anties, and the government to be constitutional.

[8 ]
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3 [CH. I .CONSTITUTIONAL LIMITATIONS.

the government, the complete sovereignty is vested in the same in-
dividual or body which enacts the ordinary laws, any law, being
an exercise of power by the sovereign authority, could not be void,
but if it conflicted with any existing constitutional principle, must
have the effect to modify or abrogate such principle, instead of
being nullified by it. This must be so in Great Britain with every
law not in harmony with pre-existing constitutional principles;
since, by the theory of its government, Parliament exercises sove-

reign authority, and may even change the Constitution
[* 4] * at any time, as in many instances it has done, by declaring

its will to that effect 1 And when thus the power to control
and modify the Constitution resides in the ordinary law-making
power of the State, the term uncomtitutional law can mean no
more than this : a law which, being opposed to the settled maxims
upon which the government has habitually been conducted ought
not to be, or to have been, adopted. It follows, therefore, that in
Great Britain, constitutional questions are for the most part to be
discussed before the people or the parliament, since the declared
will of the parliament is the final law ; but in America, after a
constitutional question has been passed upon by the legislature,
there is generally a right of appeal to the courts when it is at-
tempted to put the will of the legislature in force. For the will
of the people, as declared in the Constitution, is the final law ; and
the will of the legislature is only law when it is in harmony with,
or at least is not opposed to, that controlling instrument which
governs the legislative body equally with the private citizen. 2

1 1 Black. Com. 161 ; De Tocqueville, Democracy in America, c. 6 ; Broom,
Const. Law, 795.

* See Chapter VII. pott.
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ǅCHAPTER II. [*5]

THE CONSTITUTION OF THE UNITED STATES.

The government of the United States is the existing represent-
ative of the national government which has always in some form
existed over the American States. Before the Revolution the
powers of government, which were exercised over all the colonies
in common, were so exercised as pertaining either to the Crown of
Great Britain or to the Parliament ; but the extent of those powers,
and how far vested in the Crown and how far in the parliament, were
questions never definitely settled, and which constituted subjects
of dispute between the mother country and the people of the colo-
nies, .finally resulting in hostilities. 1 That the power over peace
and war, the general direction of commercial intercourse with other
nations, and the general control Qf such subjects as fall within the
province of international law, were vested in the home government,
and that the colonies were not, therefore, sovereign States in the
full and proper sense of that term, were never seriously disputed
in America, and indeed were often formally conceded ; and the dis-
putes related to questions as to what were or were' not matters of
internal regulation, the control of which the colonists insisted
should be left exclusively to themselves.

Besides the tie uniting the several colonies through the crown
of Great Britain, there had always been a strong tendency to a
more intimate and voluntary union, whenever circumstances of
danger threatened them ; and this tendency led to the New Eng-
land Confederacy of 1643, to the temporary Congress of 1690, to
the plan of union agreed upon in Convention of 1754, but rejected
by the Colonies as well as the Crown, to the Stamp Act Congress
of 1765, and finally to the Continental Congress of 1774. When
the difficulties with Great Britain culminated in actual war, the

1 1 Pitkin's Hist. U. S .  c.  6 ;  Life and Works of John Adams, Vol. I. pp.
122, 161;  Vol. II.  p.  311; Works of Jefferson, Vol. IX. p.  294; 2 Marshall's
Washington, c. 2 ;  Declaration of Rights by Colonial Congress of 1765; Ram-
say's Revolution in South Carolina, pp. 6 -11 ;  5 Bancroft’s U. S.  c. 18 ;  1
Webster’s Works, 128 ; Story on Const. § 183, et seq.
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Congress of 1775 assumed to itself those powers of external con-
trol which before had been conceded to the crown or to

[* 6] the * Parliament, together with such other powers of sov-
ereignty, as it seemed essential a general government should

exercise, and became the national government of the United Colo-
nies. By this body, war was conducted, independence declared,
treaties formed, and admiralty jurisdiction exercised. I t  is evi-
dent, therefore, that the States, though declared to be “ sovereign
and independent,” were never strictly so in their individual
character, but that they were always, in respect to the higher pow-
ers of sovereignty, subject to the control of a central power, and
were never separately known as members of the family of nations. 1

The Declaration of Independence made them sovereign and
independent States, by altogether abolishing the foreign juris-

1 “ All the country now possessed by the United States was [prior to the
Revolution], a part of the dominions appertaining to the Crown of Great Britain.
Every acre of land in this country was then held, mediately or immediately, by
grants from that crown. All the people of this country were then subjects of the
king of Great Britain, and owed allegiance to him ; and all the civil authority
then existing or exercised here flowed from the head of the British empire. They
were in a strict sense fellow-subjects, and in a variety of respects one people.
When the Revolution commenced, the patriots did not assert that only the same
affinity and social connection subsisted between the people of the colonies, which
subsisted between the people of  Gaul, Britain, and Spain while Roman provinces,
namely, only that affinity and social connection which result from the mere cir-
cumstance of being governed by one prince; different ideas prevailed, and gave
occasion to the Congress of 1774 and 1775.

“ The Revolution, or rather the Declaration of Independence, found the people
already united for general purposes, and at the same time providing for their
more domestic concerns by State conventions and other temporary arrangements.
From the Crown of Great Britain the sovereignty of their country passed to the
people of it ; and it was not then an uncommon opinion that the unappropriated
lands which belonged to the Crown passed, not to the people of the colony or
State within whose limits they were situated, but to the whole people. On what-
ever principles this opinion rested, it did not give way to the other, and thirteen
sovereignties were considered as emerged from the principles of the Revolution,
combined with local convenience and considerations ; the people, nevertheless,
continued to consider themselves, in a national point of view, as one people ; and
they continued without interruption to manage their national concerns accord-
ingly. Afterwards, in the hurry of the war, and in the warmth of  mutual confi-
dence, they made a confederation of the States the basis of a general government.
Experience disappointed the expectations they had formed from it ;  and then the
people, in their collective capacity, established the present Constitution.” Per
Jay, Ch. J . ,  in Chisholm v .  Georgia, 2 Dall. 470.
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diction, and substituting a national government of their own
creation.

But while national powers were assumed by and conceded
to f the Congress of 1775-76, that body was nevertheless [*7]
strictly revolutionary in its character, and like all revolu-
tionary bodies, its authority was undefined, and could be limited
only, first, by instructions to individual delegates by the States
choosing them ; second, by the will of the Congress, and third, by
the power to enforce that will. 1 As in the latter particular i t  was
essentially feeble, the necessity for a clear specification of powers
which should be exercised by the national government became
speedily apparent, and led to the adoption of the Articles of Con-
federation. But those articles did not concede the full measure of
power essential to the efficiency of a national government at home,
the enforcement of respect abroad, or the preservation of the pub-
lic faith or public credit ; and the difficulties experienced, induced
the election of delegates to the Constitutional Convention held in
1787, by which a Constitution was formed which was put into opera-
tion in 17 89. As much larger powers were vested by this instrument
in the general government than had ever been exorcised in this
country, by either the Crown the Parliament, or the Revolutionary
Congress, and larger than those conceded to the Congress under
the Articles of Confederation, the assent of the people of the sev-
eral States was essential to its acceptance, and a provision
was inserted in the Constitution that the ratification * of [* 8]
the conventions of nine States should be sufficient for the
establishment of the Constitution between the States so ratifying
the same. In fact, the Constitution was ratified by conventions of
delegates chosen by the people in eleven of the States, before the
new government was organized under it ; and the remaining two,
North Carolina and Rhode Island, by their refusal to accept, and
by the action of the others in proceeding separately, were excluded
altogether from that national jurisdiction which before had embraced
them. This exclusion was not warranted by any thing contained
in the Articles of Confederation, which purported to be articles of
“ perpetual union ” ; and the action of the eleven States in making
radical revision of their Constitution, and excluding their associ-

1 See remarks of Iredell, J.,  in Penhallow v.  Doane's Adm'r, 3 Dall. 91, and
of Blair, J. ,  in  the same case, p .  111. The true doctrine on this subject is very
clearly explained by Chase, J . ,  in Ware v.  Hylton, 3 Dall. 231.
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ates for refusal to assent, was really revolutionary in character, and
only to be defended on the same ground of necessity on which all
revolutionary action is justified, and which in this case, was the ab-
solute need, fully demonstrated by experience, of a more efficient

general government. 1

[* 9] * Left at liberty now to assume complete powers of sover-
eignty as independent governments, these two States saw fit

soon to resume their place in the American family, under a per-
1 “Two questions of a very delicate nature present themselves on this occa-

sion: 1 .  On what principle the confederation, which stands in the form of a
solemn compact among the States, can be superseded without the unanimous con-
sent of the parties to i t ;  2 .  What relation is to subsist between the nine or more
States ratifying the Constitution, and the remaining few who do not become
parties to it. The first question is answered at once by recurring to the absolute
necessity of the case ; to the great principle of self-preservation ; to the tran-
scendent law of nature and of nature's God, which declares that the safety and
happiness of society are the objects at which all political institutions aim, and
to which all such institutions must be sacrificed. Perhaps, also, an answer may be
found without searching beyond the principles of the compact itself. It has been
heretofore noted, among the defects of the confederation, that in many of the
States it had received no higher sanction than a mere legislative ratification.
The principle of reciprocality seems to require that its obligation on the other
States should be reduced to the same standard. A compact between independent
sovereigns, founded on acts of legislative’ authority, can pretend to no higher
validity than a league or treaty between the parties. It is an established doc-
trine on the subject of treaties, that all of the articles are mutually conditions of
each other ; that a breach of any one article is a breach of the whole treaty ; and
that a breach committed by either of the parties absolves the others, and author-
izes them, if they please, to pronounce the compact violated and void. Should
it unhappily be necessary to appeal to these delicate truths for a justification for
dispensing with the consent of particular States to a dissolution of the federal
pact, will not the complaining parties find it a difficult task to answer the multi-
plied and important infractions with which they may be confronted ? The time
has been when it was incumbent on us all to veil the ideas which this paragraph
exhibits. The scene is now changed, and with it the part which the same motives
dictate. The second question is not less delicate, and the flattering prospect of
its being merely hypothetical forbids an over-curious discussion of it. It is one
of those cases which must be left to provide for itself. In general it may be
observed, that although no political relation can subsist between the assenting
and dissenting States, yet the moral relations will remain uncancelled. The
claims of justice, both on one side and on the other, will be in force and must be
fulfilled ; the rights of humanity must in all cases be duly and mutually respected ;
whilst considerations of a common interest, and above all the -remembrance of
the endearing scenes which are past, and the anticipation of a speedy triumph
over the obstacles to reunion, will, it is hoped, not urge in vain moderation on
one side, and prudence on the other." Federalist, No. 43 (by Madison).
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mission contained in the Constitution ; and new States have since
been added from time to time, all of them, with the exception of
one, organized by the consent of the general government and em-
bracing territory previously under its control. The exception was
Texas, which had previously been an independent sovereign State,
but which, by the conjoint action of its government and that of the
United States, was received into the Union on an equal footing
with the other States.

Without therefore discussing, or even designing to allude to any
abstract theories as to the precise position and actual power of the
several States at the time of forming the present Constitution,1 it
may be said of them generally that they have at all times been sub-
ject to some common national government, which has exercised
control over the subjects of war and peace, and other matters per-
taining to external sovereignty ; and that when the only three States
which ever exercised complete sovereignty, accepted the Constitution
and came into the Union, on an equal footing with all the other States,
they thereby accepted the same relative position to the general gov-
ernment, and divested themselves permanently of those national
powers which the others had never exercised.

The government of the United States is one of enumerated
powers; the national Constitution being the instrument which
specifies them, and in which authority should be found for the
exercise of any powej which the national government assumes to
possess. 2 In this respect it differs from the constitutions of
the • several States, which are not grants of powers to the [* 10]
States, but which apportion and impose restrictions upon
the powers which the States inherently possess. The general pur-

1 See this subject discussed in Gibbons v. Ogden, 9 Wheat. 1.
• “ The government of the United States can claim no powers which are not

granted to it by the Constitution ; and the powers actually granted must be such
as are expressly given, or given by necessary implication.” Per Marshall, Ch. J. ,
in Martin v.  Hunter’s Lessee, 1 Wheat. 326. “ This instrument contains an
enumeration of the powers expressly granted by the people to their government.’ ’
Marshall, Ch. J . ,  in Gibbons v. Ogden, 9 Wheat. 187. See Calder v.  Bull, 8
Dall. 386 ; Briscoe v. Bank of Kentucky, 1 1 Pet. 257 ; Gilman v. Philadelphia,
8 Wai. 713 ; Weister v. Hade, 52 Penn. St. 477. The tenth amendment to the
Constitution provides that “ The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people.” No power is conferred by the Constitution upon
Congress to establish mere police regulations within the States. United States
v. Dewitt, 9 Wai. 41.
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pose of the Constitution of the United States is declared by its
founders to be, “ to form a more perfect union, establish justice,
insure domestic tranquillity, provide for the common defence, pro-
mote the general welfare, and secure the blessings of liberty to
ourselves and our posterity.” To accomplish these purposes, the
Congress is empowered by the eighth section of article one : —

1. To lay and collect taxes, duties, imposts and excises; to
pay the debts and provide for the common defence and general wel-
fare of the United States. But all duties, imposts and excises, shall
be uniform throughout the United States.

2. To borrow money on the credit of the United States.
3. To regulate commerce with foreign nations and among the

several States, and with the Indian tribes.
4. To establish a uniform rule of naturalization, and uniform

laws on the subject of bankruptcy, throughout the United States.
5. To coin money, regulate the value thereof, and of foreign coin,

and fix the standard of weights and measures.
6. To provide for the punishment of counterfeiting the securities

and current coin of the United States.
7. To establish post-offices and post-roads.
8. To promote the progress of science and the useful arts, by

securing for limited terms to authors and inventors the exclusive
right to their respective writings and discoveries.

9. To constitute tribunals inferior to the Supreme Court. To
define and punish piracies and felonies committed upon the high
seas, and offences against the law of nations.

10. To declare war, grant letters of marque and reprisal, and
make rules concerning captures on land and water.

11. To raise and support armies ; but no appropriation of money
to that use shall be for a longer term than two years.

12. To provide and maintain a navy.
13. To make rules for the government and regulation of the

land and naval forces.
[• 11] * 14. To provide for calling forth the militia to execute

the laws of the nation, suppress insurrections, and repel
invasions.

15. To provide for organizing, arming, and disciplining the
militia, and for governing such part of them as may be employed
in the service of the United States, reserving to the States re-
spectively the appointment of the officers, and the authority of

[10 ]
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training the militia according to the discipline prescribed by
Congress.

16. To exercise exclusive legislation in all cases whatsoever,
over such district not exceeding ten miles square as may, by ses-
sion of particular States, and the acceptance of Congress, become
the seat of government of the United States ; and to exercise like
authority over all places purchased by the consent of the legisla-
ture of the State in which the same shall be, for the erection of
forts, magazines, arsenals, dock-yards, and other needful buildings.

17. To make all laws which shall be necessary and proper for
carrying into execution the foregoing powers, and all other powers
vested by the Constitution in the government of the United States,
or in any department or officer thereof. ‘

Congress is also empowered by the thirteenth, fourteenth, and
fifteenth amendments to the Constitution to enforce the same by
appropriate legislation. The thirteenth amendment abolishes
slavery and involuntary servitude, except as a punishment for
crime, throughout the United States and all places subject to
their jurisdiction. The fourteenth amendment has several objects.
1. It declares all persons born or naturalized in the United States,
and subject to the jurisdiction thereof, to be citizens of the United
States and of the State wherein they reside ; and it forbids any
State to make or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States, or to deprive
any person of life, liberty or property, without due process of law,
or to deny to any person within its jurisdiction the equal protec-
tion of the laws. 2. It provides that when the right to vote at
any election for the choice of electors for president or vice-presi-
dent of the United States, representatives in Congress, the execu-
tive and judicial officers of a State, or the members of the
legislature thereof, is denied to any of the male inhabitants of
such State, being twenty-one years of age, and citizens of the
United States, or in any way abridged, except for participation in
rebellion or other crime, the basis of Congressional representation
therein shall be reduced in the proportion which the number of
such male citizens shall bear to the whole number of male citizens
twenty-one years of age in such State. 8. It disqualifies from
holding Federal or State offices certain persons who shall have en-
gaged in insurrection or rebellion against the United States, or
given aid or comfort to the enemies thereof. 4. It declares the
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inviolability of the public debt of the United States, and forbids
the United States or any State assuming or paying any debt or
obligation incurred in aid of insurrection or rebellion against the
United States, or any claim for the loss or emancipation of any
slave. The fifteenth amendment declares that the right of citizens
of the United States to vote shall not be denied or abridged by the
United States or by any State, on account of race, color, or pre-
vious condition of servitude.

The executive power is vested in a president, who is made
commander-in-chief of the army and navy, and of the militia of
the several States when called into the service of the United
States ; and who lias power, by and with the consent of the Senate,
to make treaties, provided two-thirds of the Senate concur, and
with the same advice and consent, to appoint ambassadors and
other public ministers and consuls, judges of the Supreme Court,
and other officers of the United States, whose appointments are
not otherwise provided for. 1

The judicial power of the United States extends to all cases in
law and equity arising under the national Constitution, the laws
of the United States, and treaties made, or which shall be made,
under their authority ; to all cases affecting ambassadors, other
public ministers and consuls ; to all cases of admiralty and mar-
itime jurisdiction ; to controversies to which the United States shall
be a party ; to controversies between two or more States ; between
a State and citizens of another State ; between citizens of dif-
ferent States ; between citizens of the same State claiming

lands under grants of different States ; and between a
[* 12] * State or citizens thereof and foreign States, citizens,

or subjects. 2 But a State is not subject to be sued in
the courts of the United States by the citizens of another State,
or by citizens or subjects of any foreign State.8

The Constitution and the laws of the United States, made in
pursuance thereof, and all treaties made under the authority of the
United States, are declared to be the supreme law of the land ; and
the judges of every State are to be bound thereby, any thing in the
constitution or laws of any State to the contrary notwithstanding.4

1 U. S .  Const, art. 2 .  ’ U. S.  Const, art 3, § 2.
• U. S. Const. 11th Amendment.
4 U. S .  Const, art. 6 ;  Owings ». Norwood’s Lessee, 5 Cranch, 348; McCul-

loch v. Maryland, 4 Wheat. 316;  Foster v. Neilson, 2 Pet. 253, 314; Cooke .

. [ 12 ]
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It is essential to the protection of the national jurisdiction, and
to prevent collision between State and national authority, that the
final decision upon all questions arising in regard thereto should
rest with the Courts of the Union j 1 and as such questions must
frequently arise first in the State Courts, provision is made by the
Judiciary Act of 1789 for removing to the Supreme Court of the
United States the final judgment or decree in any suit, rendered in
the highest court of law or equity of a State in which a decision
could be had, in which was drawn in question the validity of a
treaty, or statute of, or authority exercised under, the United States,
and the decision was against their validity ; or where was drawn in
question the validity of a statute of, or an authority exercised un-
der, any State, on the ground of their being repugnant to the Con-
stitution, treaties, or laws of the United States, and the decision
was in favor of such their validity ; or where was drawn in ques-
tion the construction of any clause of the Constitution, or of a
treaty, or statute of, or commission held under the United
States, . and the decision was against the right, • title, [* 13]
privilege, or exemption specially set up  or claimed by either
party under such clause of the said Constitution, treaty, statute, or
commission. 3

But to authorize the removal under that act, it must appear by
the record, either expressly or by clear and necessary intendment,
that some one of the enumerated questions did arise in the State
Court, and was there passed upon. It is not sufficient that it
might have arisen or been applicable. 8 And if the decision of the

Moffat, 5 How. 295 ; Dodge v. Woolsey, 18 How. 831. When a treaty has been
ratified by the proper formalities, it is, by the Constitution, the supreme law of
the land, and the courts have no power to inquire into the authority of the per-
sons by whom it was entered into on behalf of the foreign nation : Doe v. Braden,
16 How. 635, 657 ; or the powers or rights recognized by it in the nation with
which it was made : Maiden v. Ingersoll, 6 Mich. 373. A State law in conflict
with it must give way to its superior authority. Ware v. Hylton, 3 Dall. 99 ;
Yeaker v. Yeaker, 4 Met. Ky. S3. See further, United States v.  Aredondo,
6 Pet. 691 ; United States c. Percheman, 7 Pet. 51 ; Garcia v. Lee, 12 Pet 511.

1 Martin v. Hunter's Lessee, 1 Wheat. 304, 334 ; Cohens ®. Virginia, 6 Wheat.
264 ; Bank of United States v.  Norton, 3 Marsh. 423 ; Braynard v. Marshall,
8 Pick. 196, per Parker, Ch. J. ; Spangler's Case, 11 Mich. 298.

* 1 Statutes at Large, 83 ; Brightly’s Digest, 259.
• Owings v. Norwood's Lessee, 5 Cranch, 344 ; Martin v.  Hunter's Lessee,

1 Wheat. 304 ; Inglee v. Coolidge, 2 Wheat. 363 ; Miller v.  Nicholls, 4 Wheat.
311 ; Williams t. Norris, 12 Wheat. 117 ; Hickie v. Starke, 1 Pet. 98 ; Harris v. '
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State court is in favor of the right, title, privilege, or exemption so
claimed, the Judiciary Act does not authorize such removal. 1

Neither does it where the validity of the State law is drawn in
question, and the decision of the State court is against its validity. 2

But the same reasons which require that the final decision upon
all questions of national jurisdiction should be left to the national
courts will also hold the national courts bound to respect the de-
cisions of the State Courts upon all questions arising under the
State constitutions and laws, where no question of national au-
thority is involved, and to accept those decisions as correct,
and to follow them whenever the same questions arise in the
national courts.8 With the power to revise the decisions of the

Dennie, 3 Pet. 292 ; Fisher’s Lessee v. Cockerell, 5 Pet. 256 ; New Orleans v.
De Armas, 9 Pet. 223, 234 ; Keene 0. Clarke, 10 Pet. 291 ; Crowell v. Randell,
10 Pet. 868 ; McKinny r. Carroll, 12 Pet. 66 ; Holmes v. Jennison, 14 Pet. 540 ;
Seott v.  Jones, 5 How. 348 ; Smith v. Hunter, 7 How. 738 ; Williams v .  Oliver,
12 How. I l l  ; Calcote v.  Stanton, 18 How. 243 ; Maxwell 0. Newbold, 18 How.
511;  Hoyt v.  Shelden, 1 Black, 518;  Farney 0. Towle, 1 Black, 350; Daye .
Gallup, 2 Wai. 97. It is not sufficient that the presiding judge of the State
court certifies that a right claimed under the national authority was brought in
question. Railroad Co. v. Rock, 4 Wai. 177.

1 Gordon v. Caldcleugh, 3 Cranch, 268 ; McDonough v. Millaudon, 3 How.
693 ; Fulton v.  McAffee, 16 Pet.' 149 ; Linton 0. Stanton, 12 How. 423 ; Burke v.
Gaines, 19 How. 388; Reddall v.  Bryan, 24 How. 420;  Roosevelt v.  Meyer,
1 Wai. 512 ; Ryan 0. Thomas, 4 Wai. 603.

• Commonwealth Bank 0. Griffith, 14 Pet 56 ; Walker v.  Taylor, 5 How. 64.
We take no notice here of the statutes for the removal of causes from the State
to the Federal courts for the purposes of original trial.

1 That this is the rule of the Federal courts, the following cases will show.
McKeen 0. De Laney’s Lessee, 5 Cranch, 22 ; Polk's Lessee v. Wendal, 9 Cranch,
87 ; Mutual Assurance Society 0. Watts, 1 Wheat. 279 ; Shipp 0. Miller, 2 Wheat.
316 ; Jackson 0.  Chew, 12 Wheat. 153 ; Fullerton 0.  Bank of United States,
1 Pet. 604; Green 0. Neal’s Lessee, 6 Pet. 291 ; Rowan 0. Runels, 5 How. 139;
Massingill 0. Downs, 7 How. 767 ; Nesmith 0. Sheldon, 7 How. 812 ; Van Rens-
selaer 0. Kearney, 11 How. 297 ; Webster 0. Cooper, 14 Ht>w. 488;  Luther 0.
Borden, 7 How. 1 ; Beauregard 0. New Orleans, 18 How. 497 ; Parker 0. Kane,
22 How. 1 ; League 0. Egery, 24 How. 264 ; Arney 0. Allegheny City, 24 How.
364;  Leffingwell 0. Warren, 2 Black, 599;  Sumner 0. Hicks, 2 Black, 532 ;
Greene 0. James, 2 Curt. 189 ; Du Bois 0. McLean, 4 McLean, 488 ; Woolsey
0.  Dodge, 6 McLean, 150 ; Thompson 0. Phillips, Baldw. 246 ; Jefferson Branch
Bank 0. Skelley, 1 Black, 436 ; Lane Co. 0.  Oregon, 7 Wai. 71  ; Gut 0.  State,
9 Wai. 85. The Judiciary Act of 1789 recognizes this principle, in providing
that “ the laws of the several States, except where the Constitution, treaties, or
statutes of the United States shall otherwise require or provide, shall be regarded
as rules of decision in trials at common law in the courts of the United States,
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State* courts in the cases already pointed out, the due [* 14]
observance of this rule will prevent those collisions of ju-
dicial authority which would otherwise be inevitable, and
which, besides being unseemly,* would be dangerous to the [* 15]
peace, harmony, and stability of the Union under our pe-
culiar system.

Besides conferring specified powers upon the national govern-
ment, the Constitution contains also certain restrictions upon the
action of the States, a portion of them designed to prevent en-
croachments upon the national authority, and another portion
to protect individual rights against possible abuse of State
power. Of the first class are the following : No State shall en-
ter into any treaty, alliance, or confederation, grant letters of
marque or. reprisal, coin money, emit bills of credit,1 or make
any thing but gold and silver coin a tender in payment of debts.
No State shall, without the consent of Congress, lay any imposts
or duties upon imports or exports, except what may be absolutely

where they apply.” Sec. 34. In Suydam v.  Williamson, 24 How. 427, the
Supreme Court of the United States overruled several of its former decisions,
in order to make its rulings conform to a more recent decision in the State of
New York, — the question involved being one of real estate law in that State.
And in Leffingwell v. Warren, 2 Black, 599, the court reiterate the doctrine of
former cases, that if the highest tribunal of a State adopt new views on a ques-
tion of State statutory law, reversing its former decisions, the Supreme Court of
the United States will follow the latest settled adjudications. See also Green v.
Neal’s Lessee, 6 Pet. 291. But questions of private right depending solely upon
the common law, and not being questions of title to property, will be determined
by the Federal tribunals on their view of the common law alone : Chicago v .
Robbins, 2 Black, 418. And questions of general commercial law are not re-
garded as questions of local law upon which the decisions of the State courts
should be of binding force. Robinson v. Commonwealth Insurance Co., 3 Sum.
220; Swift v. Tyson, 16 Pet. 1 .  See further as to exceptions to the general
rale, Austen ». Miller, 5 McLean, 153 ; Williamson ». Berry, 8 How. 495 ; Bragg
v. Meyer, 1 McAll. 408.

1 To constitute a bill of credit within the meaning of the Constitution, it must
be issued by a State, involve the faith of the State, and be designed to circulate
as money on the credit of the State in the ordinary uses of business. Briscoe v.
Bank of Kentucky, 11 Pet. 257 ; Woodruff v.  Trapnail, 10 How. 209. The
facts that a State owns the entire capital stock of a bank, elects the directors,
makes its bills receivable for the public dues, and pledges its faith for their
redemption, do not make the bills of such bank “ bills of credit” in the constitu-
tional sense. Darrington v.  State Bank of Alabama, 13 How. 12. See further,
Craig v.  Missouri, 4 Pet. 410 ; Byrne v. Missouri, 8 Pet. 40 ; Moreau v. Detch-
amendy, 41 Mo. 431.

[ 15 ]
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necessary for executing its inspection laws ; and the net produce
of all duties and imposts laid by any State on imports or exports,
shall be for the use of the treasury of the United States, and all
such laws shall be subject to the revision and control of Congress.
No State shall, without the consent of Congress, lay any duty of
tonnage, keep troops o r  ships of war in time of peace, enter into
any agreement or compact with another State or with a foreign
power, or engage in war, unless actually invaded, or in such immi-
nent danger as will not admit of delay. Of the second class are
the following: No State shall pass any bill of attainder, ex post
facto law, or law impairing the obligation of contracts, 1 or make or
enforce any law which shall abridge the privileges or immunities
of citizens of the United States ; nor shall any State deprive any
person of life, liberty, or property without due process of law, nor
deny to any person within its jurisdiction the equal protection of
the laws.2

Other provisions have for their object to prevent discriminations
by the several States against the citizens and public authority and
proceedings of other States. Of this class are the provisions that
the citizens of each State shall be entitled to all the privileges
and immunities of citizens in the several States ; 8 that fugitives

1 Const, of U. S. art. 1,  § 10.
* Const, of U. S. 14th Amendment.
* Const, of U. S. art. 4.  “ What are the privileges and immunities of citi-

zens in the several States ? We feel no  hesitation in confining these expressions
to those privileges and immunities which are in their nature fundamental ; which
belong of right to the citizens of all free governments ; and which have, at all
times, been enjoyed by the citizens of the several States which compose this
Union, from the time of their becoming free, independent, and sovereign. What
those fundamental principles are, it would perhaps be more tedious than difficult
to enumerate. They may, however, be all comprehended under the following
general heads : protection by the government, the enjoyment of life and lib-
erty, with the right to acquire and possess property of every kind, and to pursue
and obtain happiness and safety, subject nevertheless to such restraints as the
government may justly prescribe for the general good of the whole. The right
of a citizen of one State to pass through, or to reside in any other State, for
purposes of trade, agriculture, professional pursuits, or otherwise, to claim the
benefit of the writ of habeas corpus ; to institute and maintain actions of every
kind in the courts of the State ; to take, hold, and dispose of property, either
real or personal ; and an exemption from higher taxes or impositions than are
paid by the citizens of the other State, may be mentioned as some of the partic-
ular privileges and immunities of citizens, which are clearly embraced by the
general description of privileges deemed to be fundamental ; to which may be

. [ 16 ]
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from justice shall *be  delivered up, 1 and that full faith [* 16]

added the elective franchise as regulated and established by the laws or constitu-
tion of the State in which it is to be exercised. These, and many others which
might be mentioned, are, strictly speaking, privileges and immunities, and the
enjoyment of them by the citizens of each State in every other State, was mani-
festly calculated (to use the expressions of the preamble of the corresponding
provision in the old Articles of  Confederation) ‘ the better to secure and perpet-
uate mutual friendship and intercourse among the people of the different States
of the Union.’ ” Washington, J . ,  in Corfield ». Coryell, 4 Wash. C. C.  380.
The Supreme Court will not describe and define those privileges and immunities,
in a general classification ; preferring to decide each case as it  may come up.
Conner v. Elliott, 18 How. 591. For discussions upon this subject, see Murray
». McCarty, 2 Munf. 393 ; Lemmon v .  People, 26 Barb. 270, and 20 N. Y. 562 ;
Campbell v. Morris, 3 Har. & M’H. 554 ; Amy v. Smith, 1 Lit. 326 ; Crandall
c. State, 10 Conn. 340; Butler v .  Farnsworth, 4 Wash. C.  C. 101; Common-
wealth v.  Towles, 5 Leigh, 743 ; Haney «. Marshall, 9 Md. 194 ; Slaughter v .
Commonwealth, 13 Grat. 767 ; State v .  Medbury, 3 R. I .  138 ; People v .  Imlay,
20 Barb. 68 ; People v. Coleman, 4 Cal. 46 ; People v. Thurber, 13 111. 544 ;
Phoenix Insurance Co. v .  Commonwealth, 5 Bush, 68 ; Ducat v. Chicago, 48 III.
172 ; Fire Department v. Noble, 3 E .  D .  Smith, 441 ; Same v .  Wright, ib.
453 ; Same v. Holfen stein, 16 Wis. 136. The constitutional provision does not
apply to Corporations. Warren Manuf. Co. v.  ./Etna Ins. Co. 2 Paine, 501.
A discrimination between local freight on railroads and that which is extra-terri-
torial, is not personal, and therefore not forbidden by this clause of the Consti-
tution. Shipper v. Pennsylvania R.R. Co. 47 Penn. St. 338. The requirement
of a license fee of persons not permanent residents of Baltimore, who offer or
expose for sale goods, &c., within that city, does not violate this provision.
Ward v. State, 31 Md. 279. And see further, Paul v ,  Virginia, 8 Wai. 168.

1 For decisions under this clause, see Ex parte Joseph Smith, 3 McLean,
133; Dow’s Case, 18 Penn. St 39 ;  Matter of Clark, 9 Wend. 221 ; Johnson v .
Riley, 13 Geo. 97 ; Matter of Fetter, 3 Zab. 311. The three cases last cited
decide that the alleged offence need not be an offence at the common law ; it is
sufficient that it be a crime against the State from which the accused has fled.
But it must have been actually committed within the State reclaiming the alleged
offender, and he must have been an actual fugitive therefrom. Ex parte Smith,
supra. The whole subject was considered in Commonwealth of Kentucky v.
Dennison, 24 How. 66. One Lago was indicted in Kentucky for enticing and
assisting a slave to escape from bis master, and a requisition was made upon the
governor of Ohio for his surrender to the Kentucky authorities as a fugitive from
justice. The governor of Ohio refused to surrender him, on the ground that the
act with which he was charged was not an offence known to the laws of  Ohio, and
not an act affecting the public safety, or regarded as malum in se by the general
judgment and conscience of civilized nations. Application was then made to the
Supreme Court of the United States for a mandamus to compel the governor of
Ohio to perform this duty. The application was denied, on the ground that,
although the governor erred in his refusal, no power was delegated to the general

2 [17 ]
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[* 17] and credit shall be given in * each State to the public acts,
records, and judicial proceedings of every other State. 1

The last provisions that we shall here notice are that the United
States shall guarantee to every State a republican form of govern-
ment,2 and that no State shall grant any title of nobility. 8 The

purpose of these is to protect a Union founded on republi-
[• 18] can principles, and composed entirely of * republican mem-

bers against aristocratic and monarchial innovations.4

government, either through the judicial or any other department, to employ any
coercive means to compel him. See Matter of .Voorhies, 32 N. J.  141.

1 Const, of U. S. art. 4.  This clause of the Constitution has been the sub-
ject of a good deal of discussion in the courts. It is well settled that if  the record
of  a judgment shows that it was rendered without service of process or appear-
ance of the defendant, or if that fact can be shown without contradicting the reci-
tals of the record, it will be treated as void in any other State, notwithstanding
this constitutional provision. Benton v .  Burgot, 10 S .  & R. 242; Thurber v.
Blackbourne, 1 N. H. 242 ; Hall v. Williams, 6 Pick. 232 ; Aldrich v. Kinney,
4 Conn. 380 ; Bradshaw v.  Heath, 13 Wend. 407 ; Robinson v. Ward’s Execu-
tors, 8 Johns. 86 ;  Fenton v. Garlick, ib. 194; 'Kilboum v .  Woodworth, 5
Johns. 37 ; Pawling v .  Bird’s Executors, 13 Johns. 192 ; Starbuck v. Murray,
6 Wend. 161; Noyes v.  Butler, 6 Barb. 613;  Woodward c.  Tremere, 6 Pick.
354; Lincoln v .  Tower, 2 McLean, 478; Westervelt v. Lewis, ib. 511; Bitne-
lar v.  Dawson, 4 Scam. 536;  Gleason v. Dodd. 4 Met. 333; Warren®. M’Carthy,
25 Ill. 95 ;  Rape v. Heaton, 9 Wis. 828; Wood c. Watkinson, 17 Conn. 500;
Norwood v.  Cobb, 24 Texas, 551;  McLaurine v. Monroe, 30 Mo. 462; Com-
monwealth v. Blood, 97 Mass. 538. But whether it would be competent to show,
in opposition to the recitals of the record, that a judgment of another State was
rendered without jurisdiction having been obtained of the person of the defend-
ant, is not settled by the authorities. Many cases hold not. Field v.  Gibbs,
1 Pet. C. C.  156 ; Green v.  Sarmiento, ib. 76 ; Lincoln v. Tower, 2 McLean,
473; Westervelt i’. Lewis, ib. 511; Pearce v.  Olney, 20 Conn. 544;  Hoxie v .
Wright, 2 Vt. 263 ; Newcomb v.  Peck, 17 Vt. 302 ; Willcox v. Kassick, 2 Mich.
165 ; Bimelar v. Dawson, 4 Scam. 536 ; Welch v. Sykes, 3 Gil. 197 ; Roberts v.
Caldwell, 5 Dana, 512. Other cases admit such evidence. Starbuck c .  Murray,
5 Wend. 148 ; Holbrook t>. Murray, ib. 161 ; Shumway v.  Stillman, 6 Wend.
447 ; Borden v.  Fitch, 15 Johns. 121 ; Hall v.  Williams, 6 Pick. 232 ; Aldrich v.
Kinney, 4 Conn. 380; Bradshaw v.  Heath, 18 Wend. 407;  Gleason v.  Dodd,
4 Met. 338; Norwood v. Cobb, 24 Texas, 551. The same defences may be
made to a judgment when sued in another State which could have been made to
it in the State where rendered. Hampton v.  McConnel, 3 Wheat. 234; Mills v.
Duryea, 7 Cranch, 484;  Steele v .  Smith, 7 W. & S. 447 ; Bank of the State v.
Dalton, 9 How. 528. But no others : Green c.  Van Buskirk, 7 Wai. 189 ; Christ-
mas v.  Russell, 5 Wai. 290 ; Cheever v. Wilson, 9 Wai. 108.

’ Const, of U. S .  art. 4, § 4 .  • Const, of U. S .  art 1 ,  § 10.
4 Federalist, Nos. 43 and 44. It does not fall within our province to discuss

[18 ]
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So far as a particular consideration of the foregoing provisions
falls within the plan of our present work, it will be more convenient
to treat of them in another place, especially as such of them as
have for their object the protection of person or property are
usually repeated in the bills of rights contained in the State consti-
tutions, and will require some notice at our hands as a part of
State constitutional law.

Where powers are conferred upon the general government, the
exercise of the same powers by the States is impliedly prohibited,
wherever the intent of the grant to the national government would
be defeated by such exercise. On this ground it is held that the
States cannot tax the agencies or loans of the general government ;
since the power to tax, if possessed by the States in regard to these
objects, might be so exercised as altogether to destroy such agen-
cies and impair or even destroy the national credit.  1 And where by
the national constitution jurisdiction is given to the national courts
with a view to the more efficient and harmonious working of the
system organized under it, it is competent for Congress in its wis-
dom to make that jurisdiction exclusive of the State courts. 2 On
some other subjects State laws may be valid until the power of
Congress is exercised, when they become superseded, either wholly,
or so far as they are found inconsistent. The States may legislate
on the subject of bankruptcy if there be no law of Congress which
will conflict. 8 State laws for organizing and disciplining the mili-
tia are valid except as they may conflict with national legislation ; 4

and the States may'constitutionally provide for punishing the coun-
terfeiting of coin 6 and the passing of counterfeit money,6 since

these provisions. They have been much discussed in Congress within a few
years, but in a party, rather than a judicial spirit.

1 McCulloch v. Maryland, 4 Wheat. 816, 427 ; Weston v. Charleston, 2 Pet.
449. See cases collected, post, p. 482.

1 Martin c. Hunter’s Lessee, 1 Wheat. 384 ; The Moses Taylor v. Hammons,
4 Wai. 411 ; The Ad Hine o. Trevor, ib. 555. And see note to these cases in
the Western Jurist, Vol. I . ,  p .  241.

* Sturgis v. Crowninshield, 4 Wheat. 122 ; McMillan v.  McNeill, ib. 209.
And see post, pp. 293-94.

* Houston v.  Moore, 5 Wheat. 1,  51.
1 Harlan v. People, 1 Doug. Mich. 207.
* Fox v. Ohio, 5 How. 410 ; United States c. Marigold, 9 How. 560. And

see Hendrick’s Case, 5 Leigh, 707 ; Jett v. Commonwealth, 18 Grat. 933 ; Moore
e. People, 14 How. 18.

[1» ]
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* 18 CONSTITUTIONAL LIMITATIONS. [CH. II.

these acts are offences against the State, notwithstanding they may
be offences against the nation also.

[* 19] * The tenth amendment to the Constitution provides that
the powers not delegated to the United States by the Con-

stitution, nor prohibited by it  to the States, are reserved to the
States respectively, or to the people. And it is to be observed of
this instrument, that being framed for the establishment of a national
government, it is a settled rule of construction that the limitations
it imposes upon the powers of government are in all cases to be
understood as limitations upon the government of the Union only,
except where the States are expressly mentioned. 1

With other rules for the construction of the national Constitu-
tion, we shall have little occasion to deal. They have been the
subject of elaborate treatises, judicial opinions and legislative de-
bates, which are familiar alike to the legal profession and to the
public at large. So far as that instrument apportions powers to
the national judiciary, it must be understood, for the most part, as
simply authorizing Congress to pass the necessary legislation for
the exercise of those powers by the Federal courts, and not as
directly, of its own force, vesting them with that authority. The
Constitution does not, of its own force, give to national courts
jurisdiction of the several cases which it enumerates, but an act
of Congress is essential, first, to create courts, and afterwards to
apportion the jurisdiction among them. The exceptions are of
those few cases of which the Constitution confers jurisdiction
upon the Supreme Court by name. And although the courts of
the United States administer the common law in many cases, they
do not derive authority from the common law to take cognizance
of and punish offences against the government. Offences against

1 Barron v.  Baltimore, 7 Pet. 243 ; Livingston’s Lessee v.  Moore, 7 Pet. 551 ;
Fox v .  Ohio, 5 How. 432 ; Smith v. Maryland, 18 How. 71 ; Buonaparte v. Cam-
den & Amboy R.R. Co. Baldw. 220; James ». Commonwealth, 12 S .  & R. 221 ;
Barker ». People, 3 Cow. 686 ; Colt v.  Eves, 12 Conn. 243 ; Jane v.  Common-
wealth, 3 Met. (Ky.) 18 ; Lincoln v.  Smith, 27 Vt. 336 ; Matter of Smith, 10
Wend. 449 ; State v.  Barnett, 3 Kansas, 250 ; Reed v .  Rice, 2 J.  J. Marsh. 45 ;
Purvear v.  Commonwealth, 5 Wai. 475 ; Twitchell v. Commonwealth, 7 Wai. 821.
For instance, though the right of trial by jury is preserved by the Constitution of
the United States, the States may, nevertheless, if they choose, provide for the
trial of all offences against the States, as well as the trial of civil cases in the
State courts, without the intervention of a jury.

[20 ]
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the nation are defined and their punishment prescribed by acts of
Congress. 1

1 Demurrer to an indictment for a libel upon the President and Congress. By
the court: “The  only question which this case presents is, whether the circuit
courts can exercise a common-law jurisdiction in criminal cases. . . . The gen-
eral acquiescence of legal men shows the prevalence of opinion in favor of the
negative of the proposition. The course of reasoning which leads to this con-
clusion is simple, obvious, and admits of but little illustration. The powers of
the general government are made up of concessions from the several States ;
whatever is not expressly given to tjie former, the latter expressly reserve. The
judicial power of the United States is a constitutional part of these concessions :
that power is to be exercised by courts organized for the purpose, and brought
into existence by an effort of the legislative power of the Union. Of all the
courts which the United States may, under their general powers, constitute, one
only, the Supreme Court, possesses jurisdiction derived immediately from the
Constitution, and of which the legislative power Cannot deprive it. All other
courts, created by the general government, possess no jurisdiction but what is
given them by the power that created them, and can be vested with none but
what the power ceded to the general government will authorize them to confer.
It is not necessary to inquire whether the general government, in any and what
extent, possesses the power of conferring on its courts a jurisdiction in cases
similar to the present ; it is enough that such jurisdiction has not been conferred
by any legislative act, if it does not result to those courts as a consequence of
their creation.” United States v .  Hudson, 7 C ran ch, 32. See United States v.
Coolidge, 1 Wheat. 415. “ It is  clear there can be no common law of the United
States. The Federal government is composed of twenty-four sovereign and
independent States, each of which may have its local usages, customs, and com-
mon law. There is no principle which pervades the Union, and has the authority
of law, that is not embodied in the Constitution or laws of  the Union. The com-
mon law could be made a part of our Federal system only by legislative adop -
tion.” Per McLean, J . ,  in Wheaton v.  Peters, 8 Pet. 658. See, also, Kendall
v. United States, 12 Pet. 524. As to the adoption of the common law by the
States, see Van Nest r. Pa card, 2 Pet. 144, per Story, J. ; post, p. 23, and
cases cited in notes.

[21 ]
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[•21] ’CHAPTER HI.

THE FORMATION AND AMENDMENT OF STATE CONSTITUTIONS.

The Constitution of the United States assumes the existence
of thirteen distinct State governments, over whose people its au-
thority was to be extended if ratified by conventions chosen for
the purpose. Each of these States was exercising the powers of
government under some form of written constitution, and that
instrument would remain unaffected by the adoption of the national
Constitution, except in those particulars in which the two would
come in conflict ; and as to those, the latter would modify and
control the former. But besides this fundamental law, every State
had also a body of laws, prescribing the rights, duties, and obligar
tions of persons within its jurisdiction, and establishing those mi-
nute rules for the various relations of life which cannot be properly
incorporated in a constitution, but must be left to the regulation of
the ordinary law-making power.

By far the larger and more valuable portion of that body of laws
consisted of the common law of England, which had been trans-
planted in the American wilderness, and which the colonists, now
become an independent nation, had found a shelter of protection
during all the long contest with the mother country, brought at
last to so fortunate a conclusion.

The common law of England consisted of those maxims of
freedom, order, enterprise, and thrift which had prevailed in the
conduct of public affairs, the management of private business, the
regulation of the domestic institutions, and the acquisition, con-
trol, and transfer of property from time immemorial. It was the
outgrowth of the habits of thought and action of the people, and
was modified gradually and insensibly from time to time as those
habits became modified, and as civilization advanced, and new
inventions introduced new wants and conveniences, and new
modes of business. Springing from the very nature of the people
themselves, and developed in their own experience, i t  was obvi-
ously the body of laws best adapted to their needs, and as they
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) t

took with them their nature, so also they would take with them
these laws whenever they should transfer their domicile from one
country to another.

•To  eulogize the common law is no part of our pres- [*22]
ent purpose. Many of its features were exceedingly harsh
and repulsive, and gave unmistakable proofs that they had their
origin in times of profound ignorance, superstition, and barbar-
ism. The feudal system, which was essentially a system of vio-
lence, disorder, and rapine,1 gave birth to many of the maxims of
the common law ; and some of these, long after that system has
passed away, may still be traced in our law, especially in the rules
which govern the acquisition, control, and enjoyment of real
estate. The criminal code was also marked by cruel and absurd
features, some of which have clung to it with wonderful tenacity,
even after the most stupid could perceive their inconsistency with
justice and civilization. But on the whole, the system was the
best foundation on which to erect an enduring structure of civil
liberty which the world has ever known. It was the peculiar
excellence of the common law of England that it recognized the
worth, and sought especially to protect the rights and privileges of
the individual man. Its maxims were those of a sturdy and inde-
pendent race, accustomed in an unusual degree to freedom of
thought and action, and to a share in the administration of public
affairs ; and arbitrary power and uncontrolled authority were not
recognized in its principles. Awe surrounded, and majesty clothed
the king, but the humblest subject might shut the door of his
cottage against him, and defend from intrusion that privacy which
was as sacred as the kingly prerogatives. 2 The system was the
opposite of servile ; its features implied boldness, and independent
self-reliance on the part of the people ; and if the criminal code
was harsh, it at least escaped the inquisitorial features which
fastened themselves upon criminal procedure in other civilized
countries, and have ever been fruitful of injustice, oppression, and
terror.

1 “ A feudal kingdom was a confederacy of a numerous body, who lived in a
state of war against each other, and of rapine towards all mankind, in which the
king, according to his ability and vigor, was either a cipher or a tyrant, and a
great portion of the people were reduced to personal slavery.” Mackintosh,
History of England, c.  3.

1 See post, p. 299.
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For several hundred years, however, changes had from time to
time been made in the common law by means of statutes. Origi-
nally the purpose of general statutes was mainly to declare and
re-affirm such common-law principles as, by reason of usurpations

and abuses, had come to be of doubtful force, and which,
[* 23] therefore, * needed to be authoritatively announced, that

king and subject alike might understand and observe
them. Such was the purpose of the first great statute, promul-
gated at a time when the legislative power was exercised by the
king alone, and which is still known as the Magna Charta of King
John. Such also was the purpose of the several confirmations of
that charter, as well as of the Petition of Right,1 and the Bill of
Rights,2 each of which became necessary by reason of usurpations.
But further statutes also became needful because old customs' and
modes of business were unsuited to new conditions of things,
when property had become more valuable, wealth greater, com-
merce more extended, and when all these changes had brought
with them new desires and necessities, and also new dangers
against which society as well as the individual subject needed pro-
tection. For this reason the Statute of Wills,3 and the Statute
of Frauds and Perjuries 4* became important;  and the Habeas
Corpus Act 6 was also found necessary, not so much to change the
law,6 as to secure existing principles of the common law against
being habitually set aside and violated by those in power.

From the first the colonists in America claimed the benefit and
protection of the common law. In some particulars, however, the
common law as then existing in England, was not suited to their
condition and circumstances in the new country, and those partic-
ulars they omitted as it was put in practice by them. 7 They

1 1 Charles I. c.  1 .
* 1 William & Mary, Sess. 2,  c. 2.
• 82 Henry VIII. c.  7 ,  and 84 and 35 Henry VIII. c. 5 .
4 29 Charles II. c .  3 .  ,
4 31 Charles II. c. 2.
8 “ I dare not advise to cast the laws into a new mould. The work which I

propound tendeth to the pruning and grafting of the law, and not the plowing
up and planting it again, for such a remove I should hold for a perilous innova-
tion.” Bacon's Works, Vol. II. p. 231, Phil. Ed. 1852.

7 “ The common law of England is not to be taken, in all respects, to be that
of America. Our ancestors brought with them its general principles, and
claimed it as their birthright; but they brought with them and adopted only that
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also claimed the benefit of * such statutes as from time to [* 24]
time had been enacted in modification of this body of
rules. 1 And when the difficulties with the home government sprung
up, i t  was a source of immense moral power to tho colonists that
they were able to show that the rights they claimed were conferred
by the common law, and that the king and Parliament were seeking
to deprive them of the common birthright of Englishmen. Did
Parliament attempt to levy taxes in America, the people demanded
the benefit of that maxim with which for many generations every
intelligent subject had been familiar, that those must vote the tax

portion which was applicable to their condition.” Story, J. ,  in Van Nest v.
Packard, 2 Pet. 144. “The  settlers of colonies in America did not carry with
them the laws of the land as being bound by them wherever they should settle.
They left the realm to avoid the inconveniences and hardships they were under,
where some of these laws were in force ; particularly ecclesiastical laws, those
for payment of tithes and others. Had it been understood that they were to
carry these laws with them, they had better have stayed at home among their
friends, unexposed to the risks and toils of a new settlement. They carried with
them a right to such parts of laws of the land as they should judge advantageous
or useful'to them ; a right to be free from those they thought hurtful, and a right
to make such others as they should think necessary, not infringing the general
rights of Englishmen ; .and such new laws they were to form as agreeable as
might be to the laws of England.” Franklin, Works by Sparks, Vol. IV. p. 271.
See, also, Chisholm v. Georgia, 2 Dall. 435 ; Commonwealth 0. Knowlton, 2
Mass. 534;  Commonwealth 0. Hunt, 4 Met. 122; Mayo v. Wilson, 1 N.  H. 58 ;
Houghton v. Page, 2 N.  H.  44 ; State v. Rollins, 8 N.  H.  550 ; State v. Buchanan,
5 H.  & J. 356 ; Lindsey v. Coats, 1 Ohio, 245 ; Bloom v. Richards, 2 Ohio, N. 8. 390 ;
Lyle v. Richards, 9 S .  & R.  330 ; Craft v.  State Bank, 7 Ind. 219 ; Dawson 0.
Coffman, 28 Ind. 220; Bogardus 0. Trinity Church, 4 Sandf. Ch. 757 ; Morgan
0. King, 30 Barb. 9 ; Lansing 0. Stone, 37 Barb. 15 ; Simpson 0. State, 5 Yerg.
356 ; Stout 0. Keyes, 2 Doug. Mich. 184 ; Lorman 0.  Benson, 8 Mich. 18 ; Pier-
son r. State, 12 Cal. 149 ; Norris 0. Harris, 15 Cal. 226 ; Hamilton 0. Kneeland,
1 Nev. 40. The courts of one State will presume the common law of a sister
State to be the same as their own in the absence of evidence to the contrary.
Abell 0. Douglass, 4 Denio, 305 ; Kermott 0. Ayer, 11 Mich. 181 ; Schurman 0.
Marley, 29 Ind. 458.

1 The acts of Parliament passed after the settlement of a colony were not in
force therein, unless made so by express words, or by adoption. Commonwealth
0. Lodge, 2 Grat. 579 ; Pemble 0. Clifford, 2 McCord, 31. See Swift 0. Tousey,
5 Ind. 196 ; Baker 0. Mattocks, Quincy, 72  ; Cathcart 0. Robinson, 5 Pet. 280.
Those amendatory of the common law, if suited to the condition of  things in
America, were generally adopted by tacit consent. For the differing views taken
by English and American statesmen upon the general questions here discussed,
see the observations by Governor Pownall, and the comments of Franklin
thereon, 4 Works of Franklin, by Sparks, 271.
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who are to pay it.1 Did Parliament order offenders against the laws
in America to be sent to England for trial, every American was
roused to indignation, and protested against the trampling under
foot of that time-honored principle that trials for crime must be by
a jury of the vicinage. Contending thus behind the bulwarks of
the common law, Englishmen would appreciate and sympathize
with their position, and Americans would feel doubly strong in a
cause that was right not only, but the justice of which must be
confirmed by an appeal to the consciousness of their enemies them-
selves.

The evidence of the common law consisted in part of the declar-
atory statutes we have mentioned,2 in part of the commentaries of
such men learned in the law as had been accepted as authority,

but mainly in the decisions of the courts applying the
[• 25] • law to actual controversies. While colonization con-

tinued, — that is to say, until the war of the Revolution ac-
tually commenced, — these decisions were authority in the colonies,
and the changes made in the common law up to the same period were
operative in America also if suited to the condition of things here.
The opening of the war of the Revolution is the point of time at
which the continuous stream of the common law became divided,
and that portion which had been adopted in America flowed on by
itself, no longer subject to changes from across the ocean, but
liable still to be gradually modified through changes in the modes
of thought and of business among the people, as well as through
statutory enactments.

1 “ The blessing of Judah and Issachar will never meet ; that the same people
or nation should be both the lion's whelp and the ass between burdens ; neither
will it be that a people overlaid with taxes should ever become valiant and mar-
tial. It is true that taxes levied by consent of the State do abate men's courage
less, off it hath been seen notably in the exercise of the Low Countries, and in
some degree in the subsidies of England, for you must note that we speak now
of the heart and not of the purse ; so that although the same tribute or tax laid
by consent or by imposing be all one to the purse, yet it works diversely upon
the courage. So that you may conclude that no people overcharged with tribute
is fit for empire." Lord Bacon on the True Greatness of Kingdoms.

* These statutes upon the points which are covered by them, are the best
evidence possible. They are the living charters of English liberty to the present
day ; and as the forerunners of the American constitutions and the source from
which have been derived many of the most important articles in their bills of
rights, they are constantly appealed to when personal liberty or private rights
are placed in apparent antagonism to the claims of government.
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The colonies also had legislatures of their own, by which laws
had been passed which were in force at the time of the separation,
and which remained unaffected thereby. When, therefore, they
emerged from the colonial condition into that of independence, the
laws which governed them consisted, first, of the common law of
England, so far as they had tacitly adopted it as suited to their
condition ; second, of the statutes of England, or of Great Britain,
amendatory of the common law, which they had in like manner
adopted ; and third, of the colonial statutes. The first and second
constituted the American common law, and by this in great part
are rights adjudged and wrongs redressed in the American States
to this day. 1

1 A few of the States, to get rid of confusion in the law, deemed it desirable
to repeal the acts of Parliament, and to re-enact such portions of them as were
regarded important here. See the Michigan repealing statute, copied from that
of Virginia, in Code of 1820, p.  459. In some of the new States there were also
other laws in force than those to which we have above alluded. Although it  has
been said in La Plaisance Bay Harbor Co. v. The City of Monroe, Wai. Ch. 155»
and Depew e. Trustees of Wabash & Erie Canal, 5 Ind. 8,  that the ordinance of
1787 was superseded in each of the States formed out of  the North-West Territoiy
by the adoption of a State constitution, and admission to the Union, yet the
weight of judicial authority is probably the other way. In Hogg v. The Zanes-
ville Canal Manufacturing Co. 5 Ohio, 410, it was held that the provision of the
ordinance that the navigable waters of the territory, and the carrying-places
between should be common highways and for ever free, was permanent in its
obligation, and could not be altered without the consent both of the people of
the State, and of the United States, given through their representatives. “ It is
an article of compact ; and until we assume the principle that the sovereign power
of a State is not bound by compact, this clause must be considered obligatory.”
Justices McLean and Leavitt, in Spooner v. McConnell, 1 McLean, 337, examine
this subject at considerable length, and both arrive at the same conclusion with
the Ohio court. The view taken of the ordinance in that case was, that such
parts of it  as were designed temporarily to regulate the government of the terri-
tory, were abolished by the change from a territorial to a State government,
while the other parts, which were designed to be permanent, are unalterable
except by common consent. Some of these, however, being guaranteed by the
Federal Constitution, afterwards adopted, may be regarded as practically an-
nulled, while any others which are opposed to the constitution of any State formed
out of the territory, must also be considered as annulled by common consent ;
the people of the State assenting in forming their constitution, and Congress in
admitting the State into the Union under it. The article in regard to navigable
waters is therefore still in force. The same was also said in regard to the article
prohibiting slavery, though that also may now be regarded as practically annulled
by the amendment to the Federal Constitution covering the same ground. The
like opinion was subsequently expressed in Palmer v. Commissioners of Cuyahoga
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[* 26] * Every colony had also its charter, emanating from the
Crown, and constituting its colonial constitution. All but

two of these were swept away by the whirlwind of revolution, and
others substituted which had been framed by the people themselves,
through the agency of conventions which they had chosen. The
exceptions were the States of Connecticut and Rhode Island, each
of which had continued its government as a State under the colo-
nial charter, finding it sufficient and satisfactory for the time being,

and accepting it as the constitution for the State. 1

[• 27] New States have since from time • to timo, formed con-
stitutions either regularly in pursuance of enabling acts

passed by Congress, or irregularly by the spontaneous action of
the people, or under the direction of the legislative or executive
authority of the Territory to which the State succeeded. Where
irregularities existed, they must be regarded as having been cured
by the subsequent admission of the State into the Union by Congress ;

and there were not wanting in the case of some States plau-
[* 28] sible reasons for insisting that such admission * had be-

come a matter of right, and that the necessity for an

Co. 3 McLean, 226, and in Jolly v.  Terre Haute Drawbridge Co. 6 McLean,
237. See also Strader p. Graham, 10 How. 82 ; Doe v.  Douglass, 8 Blackf.
12 ; Connecticut Mutual Life Ins. Co. v.  Cross, 18 Wis. 109 ; Milwaukee Gas-
light Co. v. Schooner Gamecock, 23 Wis. 144. In the cases in the first and third
McLean, however, the opinion was expressed that the States might lawfully im-
prove the navigable waters and the carrying-places between, and charge tolls
upon the use of the improvement to obtain reimbursement of their expenditures.

In some of  the States formed out of the territory acquired by the United States
from foreign powers, traces will be found of the laws existing before the change
of government. Louisiana has a code peculiar to itself, based upon the civil law.
Much of Mexican law, and especially as regards lands and land titles, is retained
in the systems of Texas and California. In Michigan, when the acts of Parlia-
ment were repealed, it was also deemed important to repeal all laws derived from
France, through the connection with the Canadian provinces, including the
Coutume de Paris, or ancient French common law. In the mining States and
Territories a peculiar species of common law, relating to mining rights and titles,
has sprung up, having its origin among the miners, but recognized and enforced
by the courts.

1 It is worthy of note, that the first case in which a legislative enactment was
declared unconstitutional and void, on the ground of incompatibility with the
constitution of the State, was decided under one of these royal charters. The
case was that of Trevett v .  Weeden, decided by the Superior Court of Rhode
Island in 1786. See Arnold’s History of Rhode Island, Vol. II. c. 24. The
case is further referred to, post, p. 160, n.
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enabling act by Congress, was dispensed with by the previous stip-
ulations of the national government in acquiring the Territory from
which such States were formed. 1 Some of these constitutions
pointed out the mode for their own modification ; others were
silent on that subject ; but it has been assumed that in such cases
the power to originate proceedings for that purpose, rested with
the legislature of the State, as the department most nearly repre-
senting its general sovereignty ; and this is doubtless the correct
view to take of this subject. 2

The theory of our political system is that the ultimate sover-
eignty is in the people, from whom springs all legitimate authority. 8

The people of the Union created a national constitution, and
conferred upon it powers of sovereignty over certain subjects, and
the people of each State created a State government, to exercise the
remaining powers of sovereignty so far as they were disposed to
allow them to be exercised at all. By the constitution which they
establish, they not only tie up the hands of their official agencies, but
their own hands as well, and neither the officers of the State, nor
the whole people as an aggregate body, are at liberty to take action
in opposition to this fundamental law. But in every State, although
all persons are under the protection of the government, and obliged
to conform their action to its laws, there are always some who are
altogether excluded from participation in the government, and are
compelled to submit to be ruled by an authority in the creation of
which they have no choice. The political maxim, that government
rests upon the consent of the governed, appears, therefore, to be
practically subject to many exceptions ; and when we say the sov-
ereignty of the State is vested in the people, the question very nat-

1 This was the claim made on behalf of Michigan ; it being insisted that the
citizens, under the provisions of the ordinance of 1787, whenever the Territory
acquired the requisite population, had an absolute right to form a constitution
and be admitted to the Union under it. See Scott v .  Detroit Young Men's
Society's Lessee, 1 Doug. Mich. 119, and the contrary opinion in Myers v.  Man-
hattan Bank, 20 Ohio, 283. The debates in the Senate of the United States on
the admission of Michigan to the Union go fully into this question. See Benton’s
Abridgment of Congressional Debates, Vol. XIII. pp. 69-72. And as to the
right of the people of a Territory to originate measures looking to an application
for admission to the Union, see Opinions of Attorneys-General, Vol. II. p .  726.

1 See Jameson on Constitutional Conventions, c. 8 .
’ McLean, J . ,  in Spooner v.  McConnell, 1 McLean, 347.
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urally presents itself, What are we to understand by The People as
used in this connection ?

[• 29] • What should be the correct rule upon this subject, it
does not fall within our province to consider. Upon this

men will theorize ; but the practical question lies back of the form-
ation of the constitution, and is addressed to the people them-
selves. As a practical fact, the sovereignty is vested in those
persons who are permitted by the constitution of the State to
exercise the elective franchise. These persons may have been des-
ignated by description in the enabling act of Congress permitting
the formation of the constitution, if any such there were, or the
convention which framed the constitution may have determined
the qualifications of electors without external dictation. In either
case, however, it was essential to subsequent good order and satis-
faction with the government, that those classes in general should be
admitted to a voice in its administration, whose exclusion on the
ground of want of capacity or of moral fitness, could not reason-
ably and to the general satisfaction be defended.

Certain classes have been almost universally excluded, — the
slave, because he is assumed to be wanting alike in the intelligence
and the freedom of will essential to the proper exercise of the
right ; the woman, from mixed motives, but mainly perhaps, be-
cause, in the natural relation of marriage, she was supposed to be
under the influence of her husband, and, where the common law
prevailed, actually was in a condition of dependence upon and sub-
jection to him ; the infant, for reasons similar to those which
exclude the slave; the idiot, the lunatic, and the felon, on ob-
vious grounds ; and sometimes other classes for whose exclusion
it  is difficult to assign reasons so generally satisfactory.

The theory in these cases we take to be that classes are ex-
cluded because they lack either the intelligence, the virtue, or the
liberty of action essential to the proper exercise of the elective
franchise. But the rule by which the presence or absence of these
qualifications is to be determined, it is not easy to establish on
grounds the reason and propriety of which shall be accepted by all.
It must be one that is definite and easy of application, and i t  must
be made permanent, or an accidental majority may at any time
change it, so as to usurp all power to themselves. But to be defi-
nite and easy of application, it must also be arbitrary. The infant
of tender years is wanting in competency, but he is daily acquiring

[30 ]

Digitized by CiOOQlC



CH. IH.]  FORMATION AND AMENDMENT OF CONSTITUTIONS. * 29

it, and a period is fixed at which he shall conclusively be presumed
to possess what is requisite. The alien may know nothing of

our political system and laws, and he is excluded until
[• 30] * he has been domiciled in the country for a period judged

to be sufficiently long to make him familiar with its insti-
tutions ; races are sometimes excluded arbitrarily ; and there have
been times when in some of the States the possession of a certain
amount of property, or the capacity to read, were regarded as es-
sential to satisfactory proof of sufficient freedom of action and in-
telligence. 1

Whatever the rule that is once established, it must remain fixed
until those who by means of it  have the power of the State put
into their hands see fit to invite others to participate with them in
its exercise. Any attempt of the excluded classes to assert their
right to a share in the government, otherwise than by operating
upon the public opinion of those who possess the right of suffrage,
would be regarded as an attempt at revolution, to be put down by
the strong arm of the government of the State, assisted, if need
be, by the military power of the Union.2

In regard to the formation and amendment of State constitu-
tions, the following appear to be settled principles of American
constitutional law : —

I. The people of the several Territories may form for them-
selves State constitutions whenever enabling acts for that purpose
are passed by Congress, but only in the manner allowed by such
enabling acts, and through the action of such persons as the en-
abling acts shall clothe with the elective franchise to that end.
If the people of a Territory shall, of their own motion, without
such enabling act, meet in convention, frame and adopt a consti-
tution, and demand admission to the Union under it, such action
does not entitle them, as matter of right, to be recognized as

1 State v. Woodruff, 2 Day, 504 ; Catlin v. Smith, 2 S.  & R. 267 ; Opinions of
Judges, 18 Pick. 575. For some local elections it is quite common still to require
property qualification or the payment of taxes in the voter ; but statutes of this
description are generally construed liberally. See Crawford v. Wilson, 4 Barb.
504. Many special statutes, referring to the people of a municipality the ques-
tion of voting aid to internal improvements, have confined the right of voting on
the question to tax- payers.

• The case of Rhode Island and the “ Dorr Rebellion,” so popularly known,
will be fresh in the minds of all. For a discussion of some of the legal aspects
of the case, see Luther v. Borden, 7 How. 1 .
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a State ; but the power that can admit can also refuse, and the
territorial status must be continued until Congress shall be satis-
fied to suffer the Territory to become a State. There are always
in these cases questions of policy as well as of constitutional law
to be determined by the Congress before admission becomes a
matter of right, — whether the constitution formed is republican ;
whether the proper State boundaries have been fixed upon ;
whether the population is sufficient ; whether the proper qualifi-
cations for the exercise of the elective franchise have been agreed
to ; whether any inveterate evil exist in the Territory which is
now subject to control, but which might be perpetuated under a
State government, — these and the like questions, in which the
whole country is interested, cannot be finally solved by the people
of the Territory for themselves, but the final decision must rest
with Congress, and the judgment must be favorable before admis-
sion can be claimed or expected.

II .  In the original States, and all others subsequently admitted
to the Union, the power to amend or revise their constitutions
resides in the great body of the people as an organized body poli-
tic, who, being vested with ultimate sovereignty, and the source
of all State authority, have power to control and alter the law
which they have made at their will. But the people, in the legal
sense, must be understood to be those who, by the existing consti-
tution, are clothed with political rights, and who, while that in-
strument remains, will be the sole organs through which the will
of the body politic can be expressed.

III. But the will of the people to this end can only be ex-
pressed in the legitimate modes by which such a body politic can
act, and which must either be prescribed by the constitution
whose revision or amendment is sought, or by an act of the legis-
lative department of the State, which alone would be authorized
to speak for the people upon this subject, and to point out a mode
for the expression of their will in the absence of any provision for
amendment or revision contained in the constitution itself. 1

1 Opinions of the Judges, 6 Cush. 573 ; Collier v. Frierson, 24 Ala. 100. The
first constitution of New York contained no provision for its own amendment,
and Mr. Hammond, in his Political History of New York, Vol. I .  c. 26, gives a
very interesting account of the controversy before the legislature and in the coun-
cil of revision as to the power of the legislature to call a convention for revision,
and as to the mode of submitting its work to the people. In Collier ». Frierson,
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* IV. In accordance with universal practice, and from the [* 32]
very necessity of the case, amendments to an existing con-
stitution, or entire revisions of it, must be prepared and matured by
some body of representatives chosen for the purpose. I t  is obviously
impossible for the whole people to meet, prepare, and discuss the
proposed alterations, and there seems to be no feasible mode by
which an expression of their will can be obtained, except by asking
it upon the single point of assent or disapproval. But no J)ody of
representatives, unless specially clothed with power for that pur-
pose by the people when choosing them, can’ rightfully take
definitive action upon amendments or revisions ; they must submit
the result of their deliberations to the people — who alone are com-
petent to exercise the powers of sovereignty in framing the funda-
mental law — for ratification or rejection. The constitutional con-

24 Ala. 108, it appeared that the legislature had proposed eight different amend-
ments to be submitted to the people at the same time ; the people had approved
them, and all the requisite proceedings to make them a part of the constitution
had been bad, except that in the subsequent legislature the resolution for their
ratification had by mistake omitted to recite one of them. On the question
whether this one had been adopted, we quote from the opinion of the court :
“ The constitution can be amended in but two ways ; either by the people who
originally framed it, or in the mode prescribed by the instrument itself. If the
last mode is pursued, the amendments must be proposed by two-thirds of each
house of the General Assembly ; they must be published in print, at least three
months before the next general election for representatives ; it must appear from
the returns made to the Secretary of State that a majority of those voting for
representatives have voted in favor of the proposed amendments, and they must
be ratified by two-thirds of each house of the next General Assembly after such
election, voting by yeas and nays, the proposed amendments having been read at
each session three times on three several days in each house. We entertain no
doubt that to change the constitution in any other mode than by a convention,
every requisition which is demanded by the instrument itself must be observed,
and the omission of any one is fatal to the amendment. We scarcely deem any
argument necessary to enforce this proposition. The constitution is the supreme
and paramount law. The mode by which amendments are to be made under it
is clearly defined. It has been said that certain acts are to be done, certain
requisitions are to be observed, before a change can be effected. But to what
purpose are those acts required or those requisitions enjoined, if the legislature or
any department of the government can dispense with them ? To do so would be
to violate the instrument which they are sworn to support, and every principle of
public law and sound constitutional policy requires the courts to pronounce against
any amendment which is not shown to have been made in accordance with the
rales prescribed by the fundamental law.” See also State v.  McBride, 4 Mo.
SOS.
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vention is the representative of sovereignty only in a very qualified
sense, and for the specific purpose, and with the restricted authority

to put in  proper form the questions of amendment upon which
[* 33] the people are to pass ; but the changes in the * fundamental

law of the State must be enacted by the people themselves. 1

V. The power of the people to amend or revise their constitu-
tions is limited by the Constitution of the United States in the
following particulars : —

1. It must not abolish the republican form of government, since
such act would be revolutionary in its character, and would call
for and demand direct intervention on the part of the government
of the United States. 2

2. It must not provide for titles of nobility, or assume to violate
the obligation of any contract, or attaint persons of crime, or pro-
vide ex post facto for the punishment of acts by the courts which
were innocent when committed, or contain any other provision
which would, in effect, amount to the exercise of any power ex-
pressly or impliedly prohibited to the States by the Constitution
of the Union. For while such provisions would not call for the
direct and forcible intervention of the government of the Union,
it would be the duty of the courts, both State and national, to re-
fuse to enforce them, and to declare them altogether void, as
much when enacted by the people in their primary capacity as
makers of the fundamental law, as when enacted in the form of
statutes through the delegated power of their legislatures.8

VI. Subject to the foregoing principles and limitations, each
State must judge for itself what provisions shall be inserted in its
constitution ; how the powers of government shall be apportioned
in order to their proper exercise ; what protection shall be thrown
around the person or property of the citizen ; and to what ex-
tent private rights shall be required to yield to the general

1 See upon this subject Jameson on the Constitutional Convention, §§ 415-418,
and 479-520. This work is so complete and satisfactory in its treatment of the
general subject, as to leave little to be said by one who shall afterwards attempt
to cover the same ground. The Supreme Court of Missouri have expressed the
opinion that it was competent for a convention to put a new constitution in force
without submitting it to the people. State v. Neal, 42 Mo. 119. But this was
obiter.

* Const, of U. S.  art. 4,  § 4 ;  Federalist, No. 43.
• Cummings v.  Missouri, 4 Wai. 277 ; Jefferson Branch Bank v. Skelly, 1

Black, 436 ; State ». Keith, 63 N. C. 140 ; Jackoway c.  Denton, 25 Ark. 525.
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good. 1 * And the courts of the State, still more the courts [* 34]
of the Union, would be precluded from inquiring into the
justice of their action, or questioning its validity, because of any
supposed conflict with fundamental rules of right or of govern-
ment, unless they should be able to show collision at some point
between the instrument thus formed and that paramount law
which constitutes, irt regard to the subjects it covers, the funda-
mental rule of action throughout the whole United States. 2

How far the constitution of a State shall descend into the par-
ticulars of government is a question of policy addressed to the

1 Matter of the Reciprocity Bank, 22 N.  Y. 9 ; McMullen v.  Hodge, 5 Texas,
34 ; Matter of Oliver Lee and Co.’s Bank, 21 N.  Y. 9 .  In the case last cited,
Denio, J . ,  says : “ The [constitutional] convention was not obliged, like the legis-
lative bodies, to look carefully to the preservation of vested rights. It was com-
petent to  deal, subject to ratification by the people, and to the Constitution of
the Federal government, with all private and social rights, and with all the exist-
ing laws and institutions of the State. If the convention bad so willed, and the
people had concurred, all former charters and grants might have been annihilated.
When, therefore, we are seeking for the true construction of a constitutional pro-
vision, we are constantly to bear in mind that its authors were not executing a
delegated authority, limited by other constitutional restraints, but are to look
upon them as the founders of a State, intent only upon establishing such princi-
ples as seemed best calculated to produce good government and promote the pub-
lic happiness, at the expense of any and all existing institutions which might
stand in their way.”

* All the State constitutions now contain within themselves provisions for their
amendment. Some require the question of calling a convention to revise the
constitution to be submitted to the people at  stated periods ; others leave it to the
legislature to call a convention or to submit to the people the question of calling
one ; while the major part allow the legislature to mature specific amendments to
be submitted to the people separately, and these become a part of the constitution
if adopted by the requisite vote.

When the late rebellion had been put down by the military forces of the United
States, and the State governments which constituted a part of the disloyal sys-
tem had been displaced, serious questions were raised as to the proper steps to
be taken in order to restore the States to their harmonious relations to the Union.
These questions, and the controversy over them, constituted an important part of
the history of our country during the administration of President Johnson ; but
as it is the hope and trust of our people that the occasion for discussing such
questions will never arise again, we do not occupy space with them in this work.
It suffices for the present to say, that Congress claimed, insisted upon, and
enforced the right to prescribe the steps to be taken and the conditions to be
observed in order to restore these States to their former positions m the Union,
and the right also to determine when the prescribed conditions had been com-
plied with, so as to entitle them to representation in Congress.
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convention which forms it. Certain things are to be looked for
in all these instruments ; though even as to these there is great
variety, not only of substance, but also in the minuteness of their
provisions to meet particular cases.

I. We are to expect a general framework of government to be
designed, under which the sovereignty of the people is to be exer-
cised by representatives chosen for the purpose, in such manner
as the instrument provides, and with such reservations as it
makes.

II. Generally the qualifications for the right of suffrage will
be declared, as we|l as the conditions under which it shall be
exercised.

III. Separate departments will be created for the exercise. of
legislative, executive, and judicial power, and care taken to keep
the three as separate and distinct as possible, except so far as
each is made a check upon the other to keep i t  within proper

bounds, or to prevent hasty and improvident action. The
[* 35] executive * is a check upon the legislature in the veto

power, which most States allow ; the legislature is a check
upon both the other departments through its power to prescribe
rules for the exercise of their authority, and through its power
to impeach their officers ; and the judiciary is a check upon the
legislature by means of its authority to annul unconstitutional
laws.

IV. Local self-government having always been a part of the
English and American systems, we shall look for its recognition in
any such instrument. And even if not expressly recognized, it is
still to be understood that all these instruments are framed with
its present existence and anticipated continuance in view.

V. We shall also expect a declaration of rights for the protec-
tion of individuals and minorities. This declaration usually con-
tains the following classes of provisions : —

1. Those declaratory of the general principles of republican
government ; such as, that all freemen, when they form a social
compact, are equal, and no man, or set of men, is entitled to ex-
clusive, separate public emoluments or privileges from the com-
munity, but in consideration of public services ; that absolute,
arbitrary power over the lives, liberty, and property of freemen
exists nowhere in a republic, not even in the largest majority ;
that all power is inherent in the people, and all free governments
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are founded on their authority, and instituted for their peace,
safety, happiness, security, and the* protection of property; that
for the advancement of these ends they have at all times an in-
alienable and indefeasible right to alter, reform, or abolish their
government in such manner as they may think proper ; that all
elections shall be free and equal;  that no power of suspending
the laws shall be exercised except by the legislature or its author-
ity ; that standing armies are not to be maintained in time of
peace ; that representation shall be in proportion to population ;
that the people shall have the right freely to assemble to consult
of the common good, to instruct their representatives, and petition
for redress of grievances ; and the like.

2. Those declaratory of the fundamental rights of the citizen :
as that all men are by nature free and independent, and have cer-
tain inalienable rights, among which are those of enjoying and
defending life and liberty, acquiring, possessing, and protecting
property, and pursuing and obtaining safety and happiuess ; that
the right to property is before and higher than any consti-
tutional * sanction ; that the free exercise and enjoyment of [* 36]
religious profession and worship, without discrimination
or preference, shall for ever be allowed ; that every man may freely
speak, write, and publish his sentiments on all subjects, being re-
sponsible for the abuse of that right ; that every man may bear
arms for the defence of himsplf and of the State ; that the right
of the people to be secure in their persons, houses, papers, and
effects against unreasonable searches and seizures shall not be
violated, nor shall soldiers be quartered upon citizens in time of
peace ; and the like.

3. Those declaratory of the principles which insure to the citi-
zen an impartial trial, and protect him in his life, liberty, and
property against the arbitrary action of those in authority : as that
no bill of attainder or ex post facto law shall be passed ; that the
right to trial by jury shall be preserved ; that excessive bail shall
not be required, nor excessive punishments inflicted ; that no per-
son shall be subject to be twice put in jeopardy for the same
offence, nor be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property with-
out due process of law ; that private property shall not be taken for
public use without compensation ; and the like.

Other clauses are sometimes added declaratory of the principles
[87 ]
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of morality and virtue ; and it is also sometimes expressly de-
clared — what indeed is implied without the declaration — that
every thing in the declaration of rights contained is excepted out of
the general powers of government, and all laws contrary thereto
shall be void.

Many other things are commonly found in these charters of
government ; 1 but since, while they continue in force, they are to
remain absolute and unchangeable rules of action and decision, it
is obvious that they should not be made to embrace within their
iron grasp those subjects in regard to which the policy or interest
of the State or of its people may vary from time to time, and
which are therefore more properly left to the control of the legis-
lature, which can more easily and speedily make the required
changes.

In considering State constitutions we must not commit the mis-
* take of supposing that, because individual rights are guarded and

protected by them, they must also be considered as owing their
origin to them. These instruments measure the powers of the

rulers, but they do not measure the rights of the gov-
[* 37] erned. * “ What is a constitution, and what are its ob-

jects ? I t  is easier to tell what it is not than what it is.
It is not the beginning of a community, nor the origin of private
rights ; it is not the fountain of law, nor the incipient state of gov-
ernment; i t  is not the cause, but consequence, of personal and
political freedom ; it grants no rights to the people, but is the crea-
ture of their power, the instrument of their convenience. Designed
for their protection in the enjoyment of the rights and powers
which they possessed before the constitution was made, it is but
the framework of the political government, and necessarily based
upon the pre-existing condition of laws, rights, habits, and modes
of thought. There is nothing primitive in i t :  it is all derived
from a known source. It presupposes an organized society, law,

1 “ This, then, is the office of a written constitution : to delegate to various
public functionaries such of the powers of government as the people do not
intend to exercise for themselves ; to classify these powers, according to their
nature, and to commit them to separate agents ; to provide for the choice of these
agents by the people ; to ascertain, limit, and define the extent of the authority
thus delegated ; and to reserve to the people their sovereignty over all things not
expressly committed to their representatives.” E .  P. Hurlbut in Human Rights
and their Political Guaranties.
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order, property, personal freedom, a love of political liberty, and
enough of cultivated intelligence to know how to guard i t  against
the encroachments of tyranny. A written constitution is in every
instance a limitation upon the powers of government in the hands
of agents ; for there never was a written republican constitution
which delegated to functionaries all the latent powers which lie
dormant in every nation, and are boundless in extent, and incapa-
ble of definition.” 1

1 Hamilton v. St. Louis County Court, 15 Mo. 13, per Bates, arguendo. And
see Matter of Oliver Lee & Co.’s Bank, 21 N.  Y. 9.  “Written constitutions
sanctify and confirm great principles, but the latter are prior in existence to the
former. " 2 Webster’s Works, 392. See, also, 1 Bl. Com. 124.
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[*38] *CHAPTER IV.

OF THE CONSTRUCTION OF STATE CONSTITUTIONS.

The deficiencies of human language are such that if written
instruments were always carefully drawn, and by persons skilled
in the use of words, we should not be surprised to find their mean-
ing often drawn in question, or at least to meet with difficulties in
their practical application. But these difficulties are greatly
increased when draughtsmen are careless or incompetent ; and they
multiply rapidly when the instruments are to be applied, not only
to the subjects directly within the contemplation of those who
framed them, but also to a great variety of new circumstances
which could not have been anticipated, but which must neverthe-
less be governed by the general rules which the instruments estab-
lish. Moreover, the different points of view from which different
interests regard these instruments, incline them to different views
of the instruments themselves. All these circumstances tend to
render the subjects of interpretation and construction prominent in
the practical administration of the law, and often suggest questions
of no little difficulty.

Interpretation differs from construction in that the former “ is the
act of finding out the true sense of any form of words ; that is, the
sense which their author intended to convey ; and of enabling oth-
ers to derive from them the same idea which the author intended
to convey. Construction, on the other hand, is the drawing of con-
clusions respecting subjects that lie beyond the direct expressions
of the text, from elements known from and given in the text ; con-
clusions which are in the spirit, though not in the letter of the
text. Interpretation only takes place if the text conveys some
meaning or othdr. But construction is resorted to when, in com-
paring two different writings of the same individual, or two differ-
ent enactments by the same legislative body, there is found
contradiction where there was evidently no intention of such con-
tradiction one of another, or where it happens that part of a writ-
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ing or declaration contradicts the rest. When this is the case,
and the nature of the document or declaration, or whatever else it
may be, is such as not to allow us to consider the whole as being
invalidated by a partial or other contradiction, then resort must be
had to construction ; so, too, if found to act in cases which have
not been foreseen by the framers of those rules, by which we are
nevertheless obliged, for some binding reason, faithfully to regulate
as well as we can our action respecting the unforeseen case.” 1 In
common use, however, the word construction is generally employed
in the law in a sense embracing all that is properly covered by
both when used in a sense strictly and technically correct; and
we shall so employ it in the present chapter.

From the earliest periods in the history of * written law, [* 39]
rules of construction, sometimes based upon sound rea-
son, and seeking the real intent of the instrument, and at other
times altogether arbitrary or fanciful, have been laid down by
those who have assumed to instruct in the law, or who have been
called upon to administer it ,  by the aid of which the meaning of
the instrument was to be resolved. Some of these rules have been
applied to particular classes of instruments only ; others are more
general in their application, and so far as they are sound, may be
made use of in any case where the meaning of a writing is in dis-
pute. To such of these as seem important in constitutional law
we shall refer, and illustrate them by references to reported cases,
where they have been applied.

A few preliminary words may not be out of place, upon the
questions, who are to apply these rules ; what person, body, or
department is to enforce the construction ; and how far a deter-
mination, when once made, is to be binding upon other persons,
bodies, or departments.

We have already seen that we are to expect in every constitu-
tion an apportionment of the powers of government. We shall
also find certain duties imposed upon the several departments, as
well as upon specified officers in each, and we shall likewise dis-

’ Lieber, Legal and Political Hermeneutics. See Smith on Stat, and Const.
Construction, 600. Bouvier defines the two terms succinctly as follows : ** Inter-
pretation, the discovery and representation of the true meaning of any signs used
to convey ideas." “ Construction, in practice, determining the meaning and
application as to the case in question of the provisions of a constitution, statute,
will, or other instrument, or of an oral agreement." Law Die.
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cover that the constitution has sought to hedge about their action
in various ways, with a view to the protection of individual rights,
and the proper separation of duties. And wherever any one is
called upon to perform any constitutional duty, or to do any act
in respect to which it can be supposed that the constitution has
spoken, it is obvious that a question of construction may at once
arise, upon which some one must decide before the duty is per-
formed or the act done. From the very nature of the case, this
decision must commonly be made by the person, body, or depart-
ment upon whom the duty is devolved, or from whom the act
is required.

Let us suppose that the constitution requires of the
[*40]  legislature, * that, in establishing municipal corporations, it

shall restrict their powers of taxation ; and a city charter
is proposed which confines the right of taxation to the raising of
money for certain specified purposes, but in regard to those pur-
poses leaves it unlimited ; or which allows to the municipality
unlimited choice of purposes, but restricts the rate; or which
permits persons to be taxed indefinitely, but limits the taxation of
property : in either of these cases the question at once arises,
whether the limitation in the charter is such a restriction as the
constitution intends. Let us suppose, again, that a board of su-
pervisors is, by the constitution, authorized to borrow money upon
the credit of the county for any county purpose, and they are
asked to issue bonds in order to purchase stock in some railway
company which proposes to construct a road across tho county;
the proposition is met witli the query, Is this a county purpose,
and can the issue of bonds be regarded as a borrowing of money,
within the meaning of the people as expressed in the constitu-
tion ? And once again ; let us suppose that the governor is
empowered to convene the legislature on extraordinary occasions,
and he is requested to do so in order to provide for a class of
private claims whose holders are urgent ; can this with any pro-
priety be deemed an extraordinary occasion ?

In these and the like cases our constitutions have provided no
tribunal for the specific duty of solving in advance the questions
which arise. In a few of the States, indeed, the legislative de-
partment has been empowered by the constitution to call upon
the courts for their opinion upon the constitutional validity of a
proposed law, in order that, if it be adjudged without warrant,
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the legislature may abstain from enacting it.  1 But those pro-
visions are not often to be met with, and judicial decisions, espe-
cially upon delicate and difficult questions of constitutional law,
can seldom be entirely satisfactory when made, as they com-
monly will be under such calls, without the benefit of argument
at the bar, and of that light upon the points involved
which might * be afforded by counsel learned in the law, [* 41]
and interested in giving them a thorough investigation.

It follows, therefore, that every department of the government
and every official of every department may at any time, when a
duty is .to be performed, be required to pass upon a question of
constitutional construction.2 Sometimes the case will be such
that the decision when made must, from the nature of things, be
conclusive and subject to no appeal or review, however erroneous
it may be in the opinion of other departments or other officers ;
but in other cases the same question may be required to be passed
upon again before the duty is completely performed. The first of
these classes is where, by the constitution, a particular question is
plainly addressed to the discretion or judgment of some one
department or officer, so that the interference of any other de-
partment or officer, with a view to the substitution of its own
discretion or judgment in the place of that to which the consti-
tution has confided the decision, would be impertinent and intru-
sive. Under every constitution cases of this description are to
be met with ; and though it will sometimes be found difficult to
classify them, there can be no doubt, when the case is properly
determined to be one of this character, that the rule must pre-
vail which makes the decision final.

1 By the constitutions of Maine, New Hampshire, and Massachusetts, the
judges of the Supreme Court are required, when called upon by the governor,
council, or either house of the legislature, to give their opinions “ upon impor-
tant questions of law, and upon solemn occasions. 1 ’ In Missouri, they are to
give their opinions “ upon important questions of constitutional law, and upon
solemn occasions.”

9 “ It is argued that the legislature cannot give a construction to the constitu-
tion relative to private rights secured by it. It is true that the legislature, in
consequence of their construction of the constitution, cannot make laws repug-
nant to it. But every department of government, invested with certain consti-
tutional powers, must, in the first instance, but not exclusively, be the judge of
its powers, or it could not act.” Parsons, Ch. J . ,  in Kendall v.  Inhabitants of
Kingston, 5 Mass. 583.
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We will suppose, again, that the constitution empowers the
executive to convene the legislature on extraordinary occasions,
and does not in terms authorize the intervention of any one else
in determining what is and what is not such an occasion in the
constitutional sense ; it is obvious that the question is addressed
exclusively to the executive judgment, and neither the legislature
nor the judicial department can intervene to compel action if he
decide against it, or to enjoin action if, in his opinion, the proper

occasion has arisen. 1 And again, if, by the constitution,
[* 42] * laws are to take effect at a specified time after their pas-

sage, unless the legislature, for urgent reasons, shall
otherwise order, we must perceive at once that the legislature
alone is competent to pass upon the urgency of the alleged rea-
sons.  2 And to take a judicial instance : If a court is required to
give an accused person a trial at the first term after indictment,
unless good cause be shown for continuance, it is obvious that the
question of good cause is one for the court alone to pass upon,
and that its judgment when exercised is, and must be from the

1 In exercising his power to call out the militia in certain exigencies, the Presi-
dent is the exclusive and final judge when the exigency has arisen. Martin v.
Mott, 12 Wheat. 29.

1 In Gillinwater v. Mississippi & Atlantic Railroad Co. 13 Ill. 1,  it was urged
that a certain restriction imposed upon railroad corporations by the general rail-
road law was a violation of the provision of the constitution which 'enjoins it upon
the legislature “ to encourage internal improvements by passing liberal general
laws of incorporation for that purpose.” The court say of this provision : “ This
is a constitutional command to the legislature, as obligatory on it as any other of
the provisions of that instrument ; but it is one which cannot be enforced by the
courts of justice. It addresses itself to the legislature alone, and it is not for us
to say whether it has obeyed the behest in its true spirit. Whether the provisions
of this law are liberal, and tend to encourage internal improvements, is matter of
opinion, about which men may differ ; and as we have no authority to revise legis-
lative action on the subject, it would not become us to express our views in rela-
tion to it. The law makes no provision for the construction of canals and turn-
pike roads, and yet they are as much internal improvements as railroads, and we
might as well be asked to extend what we might consider the liberal provisions of
this law to them, because they are embraced in the constitutional provision, as to
ask us to disregard such provisions of it as we might regard as illiberal. The ar-
gument proceeds upon the idea that we should consider that as done which ought
to be done; but that principle has no application here. Like laws upon other
subjects within legislative jurisdiction, it is for the courts to say what the law is,
not what it should be.” It  is clear that courts cannot interfere with matters of
legislative discretion. Maloy v.  Marietta, 11 Ohio, N. s. 639.
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nature of the case, final. And when in any of these and similar
cases the decision is once made, other departments or other
officers, whatever may have been their own opinions, must assume
the decision to be correct, and are not at liberty to raise any
question concerning it, unless some- duty is devolved upon them
which presents the same question anew.

But there are cases where the question of construction is
equally addressed to two or more departments of the govern-
ment, and it then becomes important to know whether the de-
cision by one is binding upon the others, or whether each is to
act upon its own judgment. Let us suppose once more that the
governor, being empowered by the constitution to convene
the * legislature upon extraordinary occasions, has re- [* 43]
garded a particular event as being such an occasion, and
has issued his proclamation calling them together with a view to
the enactment of some particular legislation which the event
seems to call for, and which he specifies in his proclamation.
Now the legislature are to enact laws upon their own view of ne-
cessity and expediency ; and they will refuse to pass the desired
statute if they regard it as unwise or unimportant. But in so
doing they indirectly review the governor’s decision, as in refus-
ing to pass the law they also decide that the specific event was
not one calling for action on their part. In such a case it is clear
that, while the decision of the governor is final so far as to require
the legislature to meet, it is not final in any sense that would bind
the legislative department to accept and act upon it when they are
called to enter upon the performance of their duty in the making
of laws.

So also there are cases where, after the two houses of the legis-
lature have passed upon the question, their decision is in a certain
sense subject to review by the governor. If a bill is introduced
the constitutionality of which is disputed, the passage of the bill
by the two houses must be regarded as the expression of their
judgment that, if approved, i t  will be a valid law. But if the
constitution confers upon the governor a veto power, the same
question of constitutional authority will be brought by the bill be-
fore him, since it is manifestly his duty to withhold approval from
any bill which, in his opinion, the legislature ought not for any
reason to pass. And what reason so valid as that the constitution
confers upon them no authority to that end ? In all these and the
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like cases, each department must act upon its own judgment, and
cannot be required to do that which it regards' as a violation of the
constitution, on the ground solely that another department which,
in the course of the discharge of its own duty, was called upon
first to act, has reached the conclusion that it will not be violated
by the proposed action.

But setting aside now those cases to which we have referred,
where from the nature of things, and perhaps from explicit terms
of the constitution, the judgment of the department or officer
acting must be final, we shall find the general rule to be, that
whenever aq act is done which may become the subject of a proceed-

ing in court, any question of constitutional authority that
[• 44] might have been raised when the act was done will be * open

for consideration in such proceeding, and that as the courts
must finally settle the controversy, so also will they finally deter-
mine the question of constitutional law.

For the constitution of the State is higher in authority than any
law, direction, or decree made by any body or any officer assuming
to act under it ,  since such body or officer must exercise a dele-
gated authority, and one that must necessarily be subservient to
the instrument by which the delegation is made. In any case of
conflict the fundamental law must govern, and the act in conflict
with i t  must be treated as of no legal validity. But no mode has
yet been devised by which these questions of conflict are to be dis-
cussed and settled as abstract questions, and their determination
is necessary or practicable only when public or private rights
would be affected thereby. They then become the subject of legal
controversy, and legal controversies must be settled by the courts.
The courts have thus devolved upon them the duty to pass upon
the constitutional validity, sometimes of legislative, and some-
times of executive acts. And as judicial tribunals have authority,
not only to judge, but also to enforce their judgments, the result
of a decision against the constitutionality of a legislative or
executive act will be to render i t  invalid through the enforce-
ment of the paramount law in the controversy which has raised
the question. 1

1 “ When laws conflict in actual cases, they [the courts] must decide which is
the superior law, and which must yield ; and as we have seen that, according to
our principles, every officer remains answerable for what he officially does, a citi-
zen, believing that the law he enforces is incompatible with the superior law, the
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• The same conclusion is reached by stating in consecu- [* 45]
tive order a few familiar maxims of the law. The adminis-
tration of public justice is referred to the courts. To perform this
duty, the first requisite is to ascertain the facts, and the next to de-
termine the law that is applicable. The constitution is the funda- <
mental law of the State, in opposition to which any other law, or any
direction or decree, must be inoperative and void. If, therefore,
such other law, direction, or decree seems to be applicable to the
facts, but on comparison with the fundamental law i t  is found to be
in conflict, the court, in declaring what the law of the case is, must
necessarily determine its invalidity, and thereby in effect annul
it. 1 The right and the power of the courts to do this arer so plain,

constitution simply sues the officer before the proper court as having unlawfully
aggrieved him in the particular case. The court, bound to do justice to every
one, is bound also to decide this case as a simple case of conflicting laws. The
court does not decide directly upon the doings of the legislature. It simply de-
cides for the case in hand, whether there actually are conflicting laws, and if so
which is the higher law that demands obedience, when both may not be obeyed
at the same time. As, however, this decision becomes the leading decision for
all future cases of the same import, until, indeed, proper and legitimate authority
should reverse it, the question of constitutionality is virtually decided, and it is
decided in a natural, easy, legitimate, and safe manner, according to the prin-
ciple of the supremacy of the law, and the dependence of justice. It is one of
the most interesting and important evolutions of the government of law, and one
of the greatest protections of the citizen. It may well be called a very jewel of
Anglican liberty, and one of the best fruits of our political civilization.” Lieber,
Civil Liberty and Self-Government.

“ Whenever a law which the judge holds to be unconstitutional is argued in a
tribunal of the United States, he may refuse to admit it as a rule ; this power is
the only one which is peculiar to the American magistrate, but it gives rise to
immense political influence. Few laws can escape the searching analysis ; for
there are few which are not prejudicial to some private interest or other, and
none which may not be brought before a court of justice by the choice of par-
ties, or by the necessity of the case. But from the time that a judge has refused
to apply any given law in a case, that law loses a portion of its moral sanction.
The persons to whose interest it is prejudicial learn that means exist for evading
its authority ; and similar suits are multiplied until it becomes powerless. One
of two alternatives must then be resorted to, — the people must alter the con-
stitution, or the legislature must repeal the law.” De Tocqueville, Democracy
in America, c.  6 .

1 “I t  is idle to say that the authority of each branch of the government is
defined and limited by the constitution, if there be not an independent power
able and willing to enforce the limitations. Experience proves that the consti-
tution is thoughtlessly but habitually violated ; and the sacrifice of individual
rights is too remotely connected with the objects and contests of the masses to
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[* 46] * and the duty is so generally — we may almost say uni-
versally — conceded, that we should not be justified in

wearying the patience of the reader in quoting from the very
numerous authorities upon the subject. 1

attract their attention. From its very position it is apparent that the conserva-
tive power is lodged in the judiciary, which, in the exercise of its undoubted
rights, is bound to meet any emergency ; else causes would be decided, not only
by the legislature, but sometimes without hearing or evidence.” Per Gibson, Ch.
J. ,  in De Chastellux v.  Fairchild, Id Penn. St. 18.

“Nor  will this conclusion, to use the language of one of our most eminent
jurists and statesmen, by any means suppose a superiority of the judicial to the
legislative power. It will only be supposing that the power of the people is
superior to both ; and that where the will of the legislature, declared in its stat-
utes, stands in opposition to that declared by the people in the constitution, the
judges ought to be governed by the latter rather than the former. They ought
to regulate their decisions by the fundamental laws rather than by those which
are not fundamental. Neither would we, in doing this, be understood as im-
pugning the honest intentions, or sacred regard to justice, which we most cheer-
fully accord to the legislature. But to be above error is to possess an entire
attribute of the Deity ; and to spurn its correction, is to reduce to the same
degraded level the most noble and the meanest of his works.” Bates v. Kimball,
2 Chip. 77.

“ Without the limitations and restraints usually found in written constitutions,
the government could have no elements of permanence and durability ; and the
distribution of  its powers and the vesting their exercise in separate departments
would be an idle ceremony.” Brown, J. ,  in People v .  Draper, 15 N. Y. 558.

1 1 Kent, 500-507 ; Marbury ». Madison, 1 Cranch, 187 ; Webster on the
Independence of the Judiciary, Works, Vol. III. p.  29. In this speech Mr. Web-
ster has forcibly set forth the necessity of leaving with the courts the power to
enforce constitutional restrictions. “ It cannot be denied,” says he, “ that one
great object of written constitutions is, to keep the departments of government
as distinct as possible; and for this purpose to impose restraints designed to
have that effect. And it  is equally true that there is no department on which it
is more necessary to impose restraints than upon the legislature. The tendency
of things is almost always to augment the power of that department in its rela-
tion to the judiciary. The judiciary is composed of few persons, and those not
such as mix habitually in the pursuits and objects which most engage public men.
They are not, or never should be, political men. They have often unpleasant
duties to perform, and their conduct is often liable to be canvassed and censured
where their reasons for it are not known or cannot be understood. The legisla-
ture holds the public purse. It fixes the compensation of all other departments ;
it applies as well as raises all revenue. It is a numerous body, and necessarily
carries along with it a great force of public opinion. Its members are public
men, in constant contact with one another and with their constituents. It would
seem to be plain enough that, without constitutional provisions which should be
fixed and certain, such a department, in case of excitement, would be able to
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* The Doctrine of res adjudicata and stare decisis. [• 47]

But a question which has arisen and been passed upon in one
case may arise again in another, or it may present itself under
different circumstances before some other department of the gov-
ernment. Will the principle once declared be held conclusive
upon other courts and other departments, or does it settle only
the particular controversy, and may a different decision be looked
upon as possible in any new controversy that may arise ? These
questions resolve themselves into two others : When can a matter
be said to be res adjudicata ? and what is the extent of the doc-
trine known in the books as stare decisis ?

And as to the first, we understand the rule to be, that a deci-
sion once made in a case, by the highest court empowered to pass
upon it, is conclusive upon the parties to the controversy and
their privies, who are not allowed afterwards to revive i t  in a new
proceeding for the purpose of raising the same or any other ques-
tions. The matter in controversy has become res judicata, a
thing definitely settled by judicial decision; and the judgment
of the court imports absolute verity. Whatever the question in-
volved, — whether the interpretation of a private contract, the
legality of an individual act, or the validity of a legislative enact-
ment, — the rule of finality is the same. The controversy has
been adjudged, and once finally passed upon is never to be re-
newed. 1 It must frequently happen, therefore, that a question

encroach on the judiciary.” “ The constitution being the supreme law, it follows,
of course, that every act of the legislature contrary to that law must be void.
But who shall decide this question ? Shall the legislature itself decide it ? If
so, then the constitution ceases to be a legal, and becomes only a moral restraint
upon the legislature. If they, and they only, are to judge whether their acts be
conformable to the constitution, then the constitution is admonitory or advisory
only, not legally binding; because if the construction of it rests wholly with
them, their discretion, in particular cases, may be in favor of very erroneous
and dangerous constructions. Hence the courts of law, necessarily, when the
case arises, must decide on the validity of particular acts.” “ Without this check,
no certain limitation could exist on the exercise of legislative power.” See also,
as to the dangers of legislative encroachments, De Tocqueville, Democracy in
America, c.  6 .  The legislature, though possessing a larger share of power, no
more represents the sovereignty of the people than either of the other depart-
ments ; it derives its authority from the same high source. Bailey v.  Philadel-
phia, Railroad Co. 4 Harr. 402;  Whittington v. Polk, 1 H.  & J. 244.

1 Duchess of Kingston’s Case, 2 Smith’s Lead. Cas. 424 ; Etheridge v. Osborn,
4 [ 49 ]
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of constitutional law will be decided in a private litigation, and
the parties to the controversy, and all others subsequently acquir-
ing rights under them, in the subject-matter of the suit, will
thereby become absolutely and for ever precluded from renewing
the question in respect fo the matter then involved. The rule

of conclusiveness to this extent is one of the most inflexi-
[• 48] ble principles * of the law ; insomuch that even if it were

subsequently held by the courts that the decision in the
particular case was erroneous, such holding would not authorize
the reopening of the old controversy in order that the final conclu-
sion might be applied thereto. 1

But if important principles of constitutional law can be thus
disposed of in suits involving only private rights, and when
private individuals and their counsel alone are heard, i t  becomes
of interest to know how far, if at  all, other individuals and the
public at large are affected by the decision. And here i t  will be
discovered that quite a different rule prevails, and that a judi-
cial decision has no such force of absolute conclusiveness as to
other parties as it is allowed to possess between the parties to
the litigation in which the decision has been made, and those
who have succeeded to their rights.

12 Wend. 899 ; Hayes v.  Reese, 84 Barb. 151 ; Hyatt ». Bates, 35 Barb. 308 ;
Harris v .  Harris, 86 Barb. 88 ;  Young v .  Black, 7 Cranch, 567 ; Chapman v.
Smith, 16 How. 114 ; Wales v. Lyon, 2 Mich. 276 ; Prentiss v. Holbrook. 2 Mich.
872;  Van Kleek v.  Eggleston, 7 Mich. 511 ; Newberry v .  Trowbridge, 13 Mich.
278; Crandall v.' James, 6 R. I .  144; Babcock ». Camp, 12 Ohio, n .  s .  11 ;
Warner v. Scott, 89 Penn. St. 274 ; Kerr v. Union Bank, 18 Md. 896 ; Eimer v.
Richards, 25 Ill. 289; Wright c.  Leclaire, 3 Iowa, 241 ; Whittaker v.  Johnson
County, 12 Iowa, 595 ; Peay ». Duncan, 20 Ark. 85 ; Madox v.  Graham, 2 Met.
(Ky.) 56 ;  George v.  Gillespie, 1 Greene (Iowa), 421;  Clark ®. Sammons, 12
Iowa, 868 ; Taylor v.  Chambers, 1 Iowa, 124 ; Skelding o. Whitney, 8 Wend.
154; Aurora City®. West, 7 Wai. 82. A judgment, however, is conclusive as
an estoppel as to those facts without the existence and proof of which it could
not have been rendered ; and if it might have been given on any one of several
grounds, it is conclusive between the parties as to neither of them. Lea v.  Lea,
97 Mass. 498. And see Dickinson ®. Hayes, 31 Conn. 417 ; Church ®. Chapin,
35 Vt. 228 ; Packet Co. ®. Sickles, 5 Wai. 580.

1 McLean ®. Hugarin, 13 Johns. 184 ; Morgan v. Plumb, 9 Wend. 287 ;
Wilder ». Case, 16 Wend. 583; Baker ®. Rand, 13 Barb. 152; Kelley e.  Pike,
5 Cush. 484; Hart v.  Jewett, 11 Iowa, 276; Colburn ®. Woodworth, 81 Barb.
881 ; Newberry v. Trowbridge, 13 Mich. 278; Skildin v.  Herrick, 8 Wend. 154;
Brockway ®. Kinney, 2 Johns. 210; Plainer ®. Best, 11 Johns. 530; Phillips ®.
Berick, 16 Johns. 186; Page v.  Fowler, 87 Cal. 100.
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A party is estopped by a judgment against him from disputing
its correctness, so far as the point directly involved in the case
was concerned, whether the reasons upon which it was based were
sound or not, and even if no reasons were given therefor. And if
the parties themselves are estopped, so also should be all those
who, since the decision, claim to have acquired interests in the
subject-matter of the judgment from or under the parties, as per-
sonal representatives, heirs-at-law, donees, or purchasers, and who
are therefore considered in the law as privies. But if strangers
who have no interest in that subject-matter are to be in like man-
ner concluded, because their controversies are supposed to involve
the same question of law, we shall not only be forced into a series
of endless inquiries, often resulting in little satisfaction, in order
to ascertain whether the question is the same, but we shall also be
met by the query, whether we are not concluding parties by deci-
sions which others have obtained in fictitious controversies and by
collusion, or suffered to pass without sufficient consideration and
discussion, and which might have been given otherwise had these
parties had an opportunity of being heard.

* We have already seen that the force of a judgment [* 49]
does not depend upon the reasons given therefor, or upon
the circumstance that any were or were not given. If there were,
they may have covered portions of the controversy only, or they
may have had such reference to facts peculiar to that case, that in
any other controversy, though somewhat similar in its facts, and
apparently resembling it in its legal bearings, grave doubts might
arise whether it ought to fall within the same general principle.
If one judgment was absolutely to conclude the parties to any
similar controversy, we ought at least to be able to look into the
judicial mind, in order that we might ascertain of a surety that all
those facts which influence the questions of law were substantially
the same in each, and we ought also to be able to see that the first
litigation was conducted in entire good faith, and that all those
considerations were presented to the court which could properly
have weight in the construction and application of the law. All
these things, however, are manifestly impossible; and the law
therefore wisely excludes judgments from being used to the preju-
dice of strangers to the controversy, and restricts their conclusive-
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ness to parties thereto and their privies. 1 Even parties and privies
are bound only so far as regards the subject-matter then involved,
and would be at liberty to raise the same questions anew in a dis-
tinct controversy affecting some distinct subject-matter.2

All judgments, however, are supposed to apply the existing law
to the facts of the case ; and the reasons which are sufficient to
influence the court to a particular conclusion in one case ought to
be sufficient to bring it or any other court to the same conclusion
in all other like cases where no modification of the law has inter-
vened. There would thus be uniform rules for the administration

of justice, and the same measure that is meted out
[* 50] * to one would be received by all others. And even if the

same or any other court, in a subsequent case, should be
in doubt concerning the correctness of the decision which has been
made, there are consequences of a very grave character to be con-
templated and weighed before the experiment of disregarding it
should be ventured upon. That state of things, when judicial
decisions conflict, so that a citizen is always at a loss in regard to
his rights and his duties, is a very serious evil ; and the alterna-
tive of accepting adjudged cases as precedents in future controver-
sies resting upon analogous facts, and brought within the same
reasons, is obviously preferable. Precedents, therefore, become
important, and counsel are allowed and expected to call the atten-
tion of the court to them, not as concluding controversies, but as
guides to the judicial mind. Chancellor Kent says : “ A solemn
decision upon a point of law arising in any given case becomes an
authority in a like case, because it is the highest evidence which
we can have of the law applicable to the subject, and the judges
are bound to follow that decision so long as it stands unreversed,

1 Burrill v. West, 2 N. H. 190 ; Davis v.  Wood, 1 Wheat. 6 ; Jackson v .
Vedder, 3 Johns. 8 ; Case ». Reeve, 14 Johns. 79 ; Alexander ». Taylor, 4 Denio,
302; Van Bokkelin v.  Ingersoll, 5 Wend. 315; Smith ». Ballantyne, 10 Paige,
101 ; Orphan House v. Lawrence, 11 Paige, 80 ; Thomas v. Hubbell, 15 N. Y.
405; Wood v.  Stephen, 1 Serg. & R. 175; Peterson ». Lothrop, 34 Penn. St.
228 ; Twambly e .  Henley, 4 Mass. 441 ; Este v .  Strong, 2 Ohio, 401 ; Cowles c.
Harts, 8 Conn. 516 ; Floyd v. Mintsey, 5 Rich. 361 ; Riggins's Ex’rs v. Brown,
12 Geo. 271 ; Persons v.  Jones, ib. 371.

* Van Alstine v.  Railroad Co. 34 Barb. 28 ; Taylor v. McCracken, 2 Blackf.
260 ; Cook v.  Vimont, 6 T. B. Mom. 284.
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unless it can be shown that the law was misunderstood or misap-
plied in that particular case. If a decision has been made upon
solemn argument and mature deliberation, the presumption is in
favor of its correctness, and the community have a right to regard
it as a just declaration or exposition of the law, and to regulate
their actions and contracts by it. It would therefore be extremely
inconvenient to the public if precedents were not duly regarded,
and implicitly followed. It is by the notoriety and stability of
such rules that professional men can give safe advice to those who
consult them, and people in general can venture to buy and trust,
and to deal with each other. If judicial decisions were to be
lightly disregarded, we should disturb and unsettle the great land-
marks of property. When a rule has once been deliberately
adopted and declared, it ought not to be disturbed unless by a
court of appeal or review, and never by the same court, except for
very urgent reasons, and upon a clear manifestation of error;  and
if the practice were otherwise, i t  would be leaving us in a perplex-
ing uncertainty as to the law.” 1

1 1 Kent, 475. And see Cro. Jac. 527 ; Goodtitle ®. Otway, 7 T. R. 416 ;
Selby ». Bardons, 3 B .  & Ad. 17 ; Fletcher v.  Lord Somers, 3 Bing. 588 ; Ander-
son v. Jackson, 16 Johns. 402 ; Goodell v .  Jackson, 20 Johns. 722 ; Bates v.
Releyea, 23 Wend. 840;  Emerson v. Atwater, 7 Mich. 12 ;  Nelson v.  Allen, 1
Yerg. 376 ; Palmer v. Lawrence, 5 N. Y .  389 ; Kneeland v.  Milwaukee, 15 Wis.
458 ; Boon v. Bowers, 30 Miss. 246 ; Rex v.  Cox, 2 Burr. 787 ; King v .  Younger,
5 T. R. 450; Hammond v. Anderson, 4 B .  & P. 69 ; Broom's Maxims, 109. Dr.
Lieber thinks the doctrine of the precedent especially valuable in a free country.
“ Liberty and steady progression require the principle of the precedent in all
spheres. It is one of the roots with which the tree of liberty fastens in the soil
of real life, and through which it receives the sap of fresh existence. It is the
weapon by which interference is warded off. The principle of the precedent is
eminently philosophical. The English Constitution would not have developed
itself without it. What is called the English Constitution consists of the funda-
mentals of the British polity, laid down in custom, precedent, decisions, and stat-
utes ; and the common law in it is a far greater portion than the statute law.
The English Constitution is chiefly a common-law constitution ; and this reflex
of a continuous society in a continuous law is more truly philosophical than the
theoretic and systematic, but lifeless constitutions of recent France.” Civ. Lib.
and Self-Gov. See also his chapter on precedents in the Hermeneutics. In
Nelson v.  Alien, 1 Yerg. 376, where the constitutionality of the “ Betterment
Law” came under consideration, the court (JF7n7e, J.)  say : “ Whatever might
be my own opinion upon this question, not to assent to its settlement now, after
two solemn decisions of this court, the last made upwards of fourteen years ago,
and not only no opposing decision, but no attempt even by any case, during all
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[* 51] * The doctrine of stare decisis, however, is only applica-
ble, in its full force, within the territorial jurisdiction of

[* 52] the courts making * the decisions, since there alone can
such decisions be regarded as having established any

rules. Rulings made under a similar legal system elsewhere may
be cited and respected for their, reasons, but are not necessarily to
be accepted as guides except in so far as those reasons commend
themselves to the judicial mind.  1 Great Britain and the thirteen
original States had each substantially the same system of common
law originally, and a decision now by one of the higher courts of
Great Britain as to what the common law is upon any point is cer-
tainly entitled to great respect in any of the States, though not
necessarily to be accepted as binding authority any more than the
decisions in any one of the other States upon the same point. It
gives us the opinions of able judges as to what the law is, but its
force as an authoritative declaration must be confined to the coun-

this time, to call tbe point again in controversy, forming a complete acquiescence,
would be, at the least, inconsistent, perhaps mischievous, and uncalled for by a
correct discharge of official duty. Much respect has always been paid to the
contemporaneous construction of statutes, and a forbidding caution hath always
accompanied any approach towards unsettling it, dictated no doubt by easily
foreseen consequences attending a sudden change of a rule of property, neces-
sarily introductory at least of confusion, increased litigation, and the disturbance
of the peace of society.' The most able judges and the greatest names on the
bench have held this view of the subject, and occasionally expressed themselves
to that effect, either tacitly or openly, intimating that if they had held a part in
the first construction they would have been of a different opinion ; but the con-
struction having been made, they give their assent thereto. Thus Lord Ellen-
borough, in 2 East, 302, remarks : ‘ I think it is better to abide by that deter-
mination, than to introduce uncertainty into this branch of the law, it being often
more important to have the rule settled, than to determine what it shall be. I
am not, however, convinced by the reasoning in this case, and if the point were
new I should think otherwise.’ Lord Mansfidd, in 1 Burr. 419, says : ‘ Where
solemn determinations acquiesced under had settled precise cases, and a rule of
property, they ought, for the sake of certainty, to be observed, as if they had
originally formed a part of the text of tbe statute.’ And Sir James Mansfidd,
in 4 B .  & P. 69, says : ‘ I do not know how to distinguish this from the case
before decided in the court. It is of greater consequence that the law should be
as uniform as possible, than that the equitable claim of an individual should be
attended to.’” And see People v.  Cicotte, 16 Mich. 283.

A judgment rendered by a court is authority notwithstanding it was one given
under the law of necessity, in consequence of an equal division of the court,
Regina ». Millis, 13 M.  & W. 261 ; Durant r. Essex Co. 7 Wai. 107.

‘ Caldwell v. Gale, 11 Mich. 77.
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try for which the court sits aud judges. But an English decision
before the Revolution is in the direct line of authority ; and where
a particular statute or clause of the constitution has been adopted
in one State from the statutes or constitution of another, after, a
judicial construction had been put upon it in such last-mentioned
State, it is but just to regard the construction to have been
adopted, as well as the words, and all the mischiefs of disregard-
ing precedents would follow as legitimately here as in any other
case. 1

It will of course sometimes happen that a court will find a
former decision so unfounded in law, so unreasonable in its deduc-
tions, or so mischievous in its consequences, as to feel compelled
to disregard it. Before doing so, however, it will be well to con-
sider whether the point involved is such as to have become a rule
of property, so that titles have been acquired in reliance upon it,
and vested rights will be disturbed by any change ; for in such a
case i t  may be better that the correction of the error be left
to the legislature, which can control its action so * as to [* 53]
make it prospective only, and thus prevent unjust conse-
quences. 2

1 Commonwealth e. Hartnett, 8 Gray, 450; Bond t>. Appleton, 8 Mass. 472;
Rutland v. Mendon, 1 Pick. 154 ; Campbell v.  Quinlin, 8 Scam. 288 ; Little c .
Smith, 4 Scam. 402;  Riggs t>. Wilton, 13 Ill. 15 ;  Ingraham t). Regan, 23 Miss.
213 ; Tyler v. Tyler, 19 Ill. 151 ; Pennock v.  Dialogue, 2 Pet. 18 ; Adams e .
Field, 21 Vt. 266 ; Turnpike Co. e. People, 9 Barb. 167 ; Drennan v.  People,
10 Mich. 169; Myrick v.  Hascy, 27 Me. 9 ;  People v. Coleman, 4 Cal. 46 ;
Attorney-General v. Brunst, 8 Wis. 787 ; Langdon e.  Applegate, 5 Ind. 327.
But it does not necessarily follow that the prior decision construing the law must
be inflexibly followed, since the circumstances in the State adopting it may be
so different as to require a different construction. Little v. Smith, 4 Scam. 402 ;
Lessee of Gray v. Askew, 8 Ohio, 479.

1 “ After an erroneous decision touching rights of property has been followed
thirty or forty years, and even a much less time, the courts' cannot retrace their
steps without committing a new error nearly as great as the one at the first? 1

Bronson, J., in Sparrow ». Kingman, 1 N. Y. 260. See also Emerson v. Atwa-
ter, 7 Mich. 12. “I t  is true that when a principle of law, doubtful in its char-
acter or uncertain in the subject-matter of its application, has been settled by a
series of judicial decisions, and acquiesced in for a considerable time, and impor-
tant rights and interests have become established under such decisions, courts
will hesitate long before they will attempt to overturn the result so long estab-
lished. But when it  is apparently indifferent which of two or more rules is
adopted, the one which shall have been adopted by judicial sanction- will be
adhered to, though it may not, at the moment, appear to be the preferable rule.
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Whenever the case is such that judicial decisions which have
been made are to be accepted as law, and followed by the courts
in future cases, it is equally to be expected that they will be fol-
lowed by other departments of the government also. Indeed in
the great majority of cases the officers of other departments have
no option ; for the courts possess the power to enforce their con-
struction of the law as well as to declare i t ;  and a failure to
accept and follow it in one case would only create necessity for
new litigation with similar result. Nevertheless, there are excep-
tions to this rule which embrace all those cases where new action
is asked of another department, which that department is at lib-
erty to grant or refuse for any reasons which it may regard as
sufficient. We cannot conceive that, because the courts have
declared an expiring corporation to have been constitutionally
created, the legislature would be bound to renew its charter, or
the executive to sign an act for that purpose, if doubtful of the
constitutional authority, even though no other adverse reasons ex-
isted. In the enactment of laws the legislature must act upon its
own reasons ; mixed motives of power, justice, and policy influ-
ence its action ; and it is always justifiable and laudable to lean
against a violation of the constitution. Indeed cases must some-

times occur when a court should refrain from declaring a
[* 54] statute • unconstitutional, because not clearly satisfied

that i t  is so, when if the judges were to act as legislators
upon the question of its enactment, they ought with the same
views to withhold their assent, from grave doubts upon that subject.
The duty is different in the two cases, and presumptions may control
in one which do not exist in the other. But those cases where new

But when a question involving important public or private rights, extend-
ing through all coming time, has been passed upon on a single occasion, and
which decision can in no just sense be said to have been acquiesced in, it is not
only the right, but the duty of the court, when properly called upon, to re-exam-
ine the questions involved, and again subject them to judicial scrutiny. We are
by no means unmindful of the salutary tendency of the rule stare decisis, but at
the same time we cannot be unmindful of the lessons furnished by our own
consciousness, as well as by judicial history, of the liability to error and the
advantages of review.” Per Smith, J . ,  Pratt v.  Brown, 3 Wis. 609. And see
Kneeland v. Milwaukee, 15 Wis. 458 ; Taylor v .  French, 19 Vt. 49 ; Bellows ®.
Parsons, 13 N. H.  256 ; Hannel v.  Smith, 15 Ohio, 134 ; Day v. Munson, 14
Ohio, n .  s .  488 ; Green Castle, &c., Co. p. State, 28 Ind. 382 ; Harrow v.  Myers,
29 Ind. 469.
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legislation is sought stand by themselves, and are not precedents for
those which involve only considerations concerning the constitu-
tional validity of existing enactments. The general acceptance of
judicial decisions as authoritative, by each and all, can alone pre-
vent confusion, doubt, and uncertainty, and any other course is
incompatible with a true government of law.

Construction to be Uniform.

A cardinal rule in dealing with written instruments is that
they are to receive an unvarying interpretation, and that their
practical construction is to be uniform. A constitution is not to
be made to mean one thing at one time, and another at some sub-
sequent time when the circumstances may have so changed as
perhaps to make a different rule in the case seem desirable. A
principal share of the benefit expected from written constitutions
would be lost if the rules they established were so flexible as to
bend to circumstances or be modified by public opinion. It is
with special reference to the varying moods of public opinion, and
with a view to putting the fundamentals of government beyond
their control, that these instruments are framed ; and there can
be no such steady and imperceptible change in their rules as in-
heres in the principles of the common law. Those beneficent
maxims of the common law which guard person and property
have grown and expanded until they mean vastly more to us than
they did to our ancestors, and are more minute, particular, and
pervading in their protections ; and we may confidently look
forward in the future to still further modifications in the direc-
tion of improvement. Public sentiment and action effect such
changes, and the courts recognize them ; but a court or legislature
which should allow a change in public sentiment to influence
it in giving construction to a written constitution not warranted
by the intention of its founders, would be justly chargeable with

.reckless disregard of official oath and public duty ; and if its course
could become a precedent, these instruments would be of
• little avail. The violence of public passion is quite as [* 55]
likely to be in the direction of oppression as in any other ;
and the necessity for bills of rights in our fundamental laws lies
mainly in the danger that the legislature will be influenced by
temporary excitements and passions among the people to adopt
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oppressive enactments. What a court is to do, therefore, is to
declare the law as written, leaving it to the people themselves
to make such changes as new circumstances may require.  1 The
meaning of the constitution is fixed when it is adopted, and it is
not different at any subsequent time when a court has occasion
to pass upon it. 2

The Intent to govern.

The object of construction, as applied to a written constitution,
is to give effect to the intent of the people in adopting it. In the
case of all written laws, it is the intent of the lawgiver that is to
be enforced. But this intent is to be found in the instrument
itself. It is to be presumed that language has been employed
with sufficient precision to convey it, and unless examination de-
monstrates that the presumption does not hold good in the partic-
ular case, nothing will remain except to enforce it. “ Where a
law is plain and unambiguous, whether it be expressed in general
or limited terms, the legislature should be intended to mean what
they have plainly expressed, and consequently no room is left for
construction.” 8 Possible or even probable meanings, when one

1 People v. Morrell, 21 Wend. 584 ; Newell v. People, 7 N.  Y. 109 ; McKoan
v. Devries, 3 Barb. 196.

1 Campbell, J.,  in People v.  Blodgett, 13 Mich. 138.
’ United States e.  Fisher, 2 Cranch, 399 ; Bosley ». Mattingley, 14 B .  Monr.

89 ; Sturgis v. Crowninshield, 4 Wheat. 202 ; Schooner Paulina's Cargo v. United
States, 7 Cranch, 60 ; Ogden ». Strong, 2 Paine, C.  C. 584 ; United States v.
Ragsdale, 1 Hemp. 497 ; Southwark Bank t>. Commonwealth, 26 Penn. St. 446 ;
Ingalls v. Cole, 47 Me. 530 ; McCluskey e. Cromwell, 11 N. Y .  593 ; Furman v.
New York, 5 Sandf. 16 ; Newell v.  People, 7 N. Y. 83 ; People v. N. Y. Central
R.R. Co. 24 N.  Y.  492 ; Bidwell v. Whittaker, 1 Mich. 479 ; Alexander v.
Worthington, 5 Md. 471;  Cantwell v. Owens, 14 Md. 215; Case v. Wildridge,
4 Ind. 51  ; Spencer v. State, 5 Ind. 49 ; Putnam v.  Flint, 10 Pick. 504 ; Hein
of Ludlow v.  Johnson, 3 Ohio, 553 ; District Township v .  Dubuque, 7 Iowa,
262;  Pattison v. Yuba, 13 Cal. 175; Ezekiel v.  Dixon, 3 Kelly, 146; In re
Murphy, 3 Zab. 180 ; Attorney* General v. Detroit & Erin P. R. Co. Wai. Ch.
394 ; Smith v.  Thursby, 28 Md. 244 ; State v.  Bladsdel, 4 Nev. 241 ; State v.
Doron, 5 Nev. 399. The remarks of Mr. Justice Bronson in People v. Purdy,
2 Hill, 35, are very forcible in showing the impolicy and danger of looking
beyond the instrument itself to ascertain its meaning, when the terms employed
are positive and free from all ambiguity. “ It is said that the Constitution does
not extend to public corporations, and therefore a majority vote was sufficient.
I do not so read the Constitution. The language of the clause is : ‘ The assent
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is * plainly declared in the instrument itself, the courts [* 56]
are not at liberty to search for elsewhere.

of two-thirds of the members elected to each branch of the legislature shall be
requisite to every bill creating, continuing, altering, or renewing any body politic
or corporate.’ These words are as broad in their signification as any which
could have been selected for the occasion from our vocabulary, and there is not
a syllable in the whole instrument tending in the slightest degree to limit or
qualify the universality of the language. If the clause can be so construed that
it shall not extend alike to all corporations, whether public or private, it  may
then, I think, be set down as an established fact that the English language is too
poor for the framing of fundamental laws which shall limit the powers of the
legislative branch of the government. No one has, I believe, pretended that
the Constitution, looking at that alone, can be restricted to any particular class
or description of corporations. But it is said that we may look beyond the in-
strument for the purpose of ascertaining the mischief against which the clause
was directed, and thus restrict its operation. But who shall tell us what that
mischief was ? Although most men in public life are old enough to remember
the time when the Constitution was framed and adopted, they are not agreed
concerning the particular evils against which this clause was directed. Some
suppose the clause was intended to guard against 1 legislative corruption, and
others that it was aimed at monopolies. Some are of opinion that it only extends
to private without touching public corporations, while others suppose that it only
restricts the power of the legislature when creating a single corporation, and not
when they are made by the hundred. In this way a solemn instrument — for so
I think the Constitution should be considered — is made to mean one thing by
one man and something else by another, until, in the end, it is in danger of being
rendered a mere dead letter ; and that, too, where the language is so plain and
explicit that it  is  impossible to mean more than one thing, unless we first lose
sight of the instrument itself, and allow ourselves to roam at large in the bound-
less fields of speculation. For one, I dare not venture upon such a course.
Written constitutions of government will soon come to be regarded as of little
value if their injunctions may be thus lightly overlooked ; and the experiment of
setting a boundary to power will prove a failure. We are not at liberty to pre-
sume that the framers of the Constitution, or the people who adopted it, did not
understand the force of language.” See also same case, 4 Hill, 384, and State
v. King, 44 Mo. 285. Another Court has said: “This power of construc-
tion in courts is a mighty one, and, unrestrained by settled rules, would tend to
throw a painful uncertainty over the effect that might be given to the most plainly
worded statutes, and render courts, in reality, the legislative power of the State.
Instances are not wanting to confirm this. Judge-made law has overrode the
legislative department. It was the boast of Chief Justice Pemberton, one of the
judges of the despot Charles II., and not the worst even of those times, that he
had entirely outdone the Parliament in making law. We think thft system of
jurisprudence best and safest which controls most by fixed rules, and leaves least
to the discretion of the judge ; a doctrine constituting one of the points of supe-
riority in the common law over that system which has been administered in
France, where authorities had no force, and the law of each case was what the
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[* 57] * “ Whether we are considering an agreement between
parties, a statute, or a constitution, with a view to its in-

terpretation, the thing which we are to seek is the thought which it
expresses. To ascertain this, the first resort in all cases is to the
natural signification of the words employed, in the order of gram-
matical arrangement in which the framers of the instrument have
placed them. If thus regarded the words embody a definite mean-
ing, which involves no absurdity and no contradiction between
different parts of the same writing, then that meaning, apparent
on the face of the instrument, is the one which alone we are at
liberty to say was intended to be conveyed. In such a case there
is no room for construction. That which the words declare is the
meaning of the instrument, and neither courts nor legislatures
have a right to add to or take away from that meaning.” 1

The whole Instrument to be examined.

Nor is i t  lightly to be inferred that any portion of a written law
is so ambiguous as to require extrinsic aid in its construction.
Every such instrument is adopted as a whole, and a clause which,
standing by itself, might seem of doubtful import, may yet be
made plain by comparison with other clauses or portions of the
same law. It is therefore a rule of construction, that the whole is
to be examined with a view to arriving at the true intention of
each part ; and this Sir Edward Coke regards the most natural
and genuine method of expounding a statute. 2 “ If any section
[of a law] be intricate, obscure, or doubtful, the proper mode of
discovering its true meaning is by comparing it with the other

judge of the case saw fit to make it. We admit that the exercise of an unlimited
discretion may, in a particular instance, be attended with a salutary result ; still
history informs us that it has often been the case that the arbitrary discretion of
a judge was the law of a tyrant, and warns us that it  may be so again. 1’ Spencer
v.  State, 5 Ind. 76. “Judge-made law,” as here employed, is that made by
judicial decisions which construe away the meaning of statutes, or find meanings
in them the legislature never held. The phrase is sometimes used as meaning,
simply, the law that becomes established by precedent. The uses and necessity
of judicial legislation are considered at length by Mr. Austin, in his Province
of Jurisprudence.

1 NewelPo. People, 7 N. Y.  97. And see Den c.  Reid, 10  Pet. 524;  Green-
castle Township ». Black, 5 Ind. 569 ; Bartlett v. Morris, 9 Port. 266 ; Leonard
v. Wiseman, 81 Md. 204, per Bartol, Ch. J .  ; McAdoo v. Benbow, 63 N. C.  464;
Broom’s Maxims (5th Am. ed. ) ,  551, marg.

* Co. Lit. 881, a.
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sections, and finding out the sense of one clause by the words or
obvious intent of another.” 1 And in making this comparison it
is not to be supposed that any words have been employed without
occasion, or without intent that they should have effect as
part of * the law. The rule applicable here is, that effect [* 58]
is to be given, if possible, to the whole instrument, and to
every section and clause. If different portions seem to conflict,
the courts must harmonize them, if practicable, and lean in favor
of a construction which will render every word operative, rather
than one which may make some idle and nugatory.2

This rule is especially applicable to written constitutions, in
which the people will bo presumed to have expressed themselves
in careful and measured terms, corresponding with the immense
importance of the powers delegated, leaving as little as possible to
implication. 8 It is scarcely conceivable that a case can arise
where a court would be justifiable in declaring any portion of a
written constitution nugatory because of ambiguity. One part
may qualify another so as to restrict its operation, or apply it
otherwise than the natural construction would require if i t  stood
by itself ; but one part is not to be allowed to defeat another, if
by any reasonable construction the two can be made to stand to-
gether.4

In interpreting clauses we must presume that words have been
employed in their natural and ordinary meaning. Says Marshall,
Ch. J. : “ The framers of the Constitution, and the people who

1 Stowell 0. Lord Zoucb, Plowd. 365 ; Broom's Maxims, 521.
’ Attorney-General v.  Detroit and Erin Plank Road Co. 2 Mich. 188 ; People

9. Burns, 5 Mich. 114;  District Township v.  Dubuque, 7 Iowa, 262; Manly v.
State, 7 Md. 135;  Parkinson v .  State, 14 Md. 184; Belleville Railroad Co. v.
Gregory, 15 Bl. 20 ; Ogden v.  Strong, 2 Paine, C. C. 584 ; Ryegate v. Wards-
boro, 30 Vt. 746 ; Brooks 0. Mobile School Commissioners, 81 Ala. 227 ; Den
0. Dubois, 1 Harrison, 285 ; Den v. Schenck, 3 Halst. 34.

1 Wolcott v.  Wigton, 7 Ind. 49 ; People 0.  Purdy, 2 Hill, 36, per Bronson, J. ;
Greencastle Township 0.  Black, 5 Ind. 570;  Green 0. Weller, 82 Miss. 650.

* It is a general rule, in the construction of writings, that, a general intent
appearing, it shall control the particular intent ; but this rule must sometimes
give way, and effect must be given to a particular intent plainly expressed in one
part of a constitution, though apparently opposed to a general intdht deduced
from other parts. Warren 0. Sherman, 5 Texas, 441. In Quick 0.  Whitewater
Township, 7 Ind. 570, it was said that if two provisions of a written constitution
are irreconcilably repugnant, that which is last in order of time and in local posi-
tion is to be preferred.
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adopted it, must be understood to have employed words in their
natural sense, and to have understood what they meant.” 1 This
is but saying that no forced or unnatural construction is to be put

upon their language ; and it seems so obvious a truism
[* 59] that one * expects to see it universally accepted without

question ; but the attempt is so often made by interested
subtlety and ingenious refinement to induce the courts to force
from these instruments a meaning which their framers never held,
that i t  frequently becomes necessary to re-declare this fundamen-
tal maxim.3 Narrow and technical reasoning is misplaced when
it is brought to bear upon an instrument framed by the people
themselves, for themselves, and designed as a chart upon which
every man, learned and unlearned, may be able to trace the lead-
ing principles of government.

But i t  must not be forgotten, in construing our constitutions,
that in many particulars they are but the legitimate successors of

1 Gibbons v.  Ogden, 9 Wheat. 188.
• State v. Mace, 5 Md. 337 ; Manly v.  State, 7 Md. 135 ; Green v .  Weller,

32 Miss. 650 ; Greencastle Township v. Black, 5 Ind. 570 ; People v .  N. Y.  Cen-
tral Railroad Co. 34 Barb. 137, and 24 N. Y. 488 ; Story on Const. § 453.
“ The true sense in which words are used in a statute is to be ascertained gen-
erally by taking them in their ordinary and popular signification, or if they be
terms of art, in their, technical signification. But it is also a cardinal rule of
exposition, that the intention is to be deduced from the whole and every part of
the statute, taken and compared together, from the words of the context, and
such a construction adopted as will best effectuate the intention of the lawgiver.
One part is referred to in order to help the construction ,of another, and the
intent of the legislature is not to be collected from any particular expression,
but from a general view of the whole act. Dwarris, 658, 698, 702, 703. And
when it appears that the framers have used a word in a particular sense gener-
ally in the act, it will be presumed that it was intended to be used in the same
sense throughout the act, unless an intention to give it a different signification
plainly appears in the particular part of the act alleged to be an exception to
the general meaning indicated. Ibid. 704, et aeq. When words are used to which
the legislature has given a plain and definite import in the act, it would be dan-
gerous to put upon them a construction which would amount to holding that the
legislature did not mean what it has expressed. It follows from these principles
that the statute itself furnishes the best means of its own exposition ; and if the
sense in which words were intended to be used can be clearly ascertained from
all its parts and provisions, the intention thus indicated shall prevail, without
resorting to other means of aiding in the construction. And these familiar rules
of construction apply with at least as much force to the construction of written
constitutions as to statutes ; the former being presumed to be framed with much
greater care and consideration than the latter.” Green v. Weller, 32 Miss. 678.
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the great charters of English liberty, whose provisions declaratory
of the rights of the subject have acquired a well-understood mean-
ing, which the people must be supposed to have had in view in
adopting them. We cannot understand these provisions unless we
understand their history ; and when we find them ex-
pressed in * technical words, and words of art, we must [*  60]
suppose these words to be employed in their technical
sense. When the constitution speaks of an ex post facto law, it
means a law technically known by that designation ; the meaning
of the phrase having become defined in the history of constitu-
tional law, and being so familiar to the people that i t  is not neces-
sary to employ language of a more popular character to designate
it. The technical sense in these cases is the sense popularly un-
derstood, because that is the sense fixed upon the words in legal
and constitutional history where they have been employed for the
protection of popular rights.  1

The Common Law to be kept in View.

In the same connection i t  may be remarked that the constitu-
tions are to be construed in the light of the common law, and of the
fact that its rules are still left in force. By this we do not mean

1 It is quite possible, however, in applying constitutional maxims, to overlook
entirely the reason upon which they rest, and “considering merely the letter, go
but skin deep into the meaning.” On the great debate on the motion for with-
drawing the confidence of Parliament from the ministers, after the surrender of
Cornwallis, — a debate which called out the best abilities of Fox and Pitt as well
as of the ministry, and necessarily led to the discussion of the primary principle
in free government, that taxation and representation shall go together, — Sir
James Mariott rose, and with great gravity proceeded to say, that if taxation
and representation were to go hand in hand, then Britain had an undoubted
right to tax America, because she was represented in the British Parliament.
She was represented by the members for the county of Kent, of which the thir-
teen provinces were a part and parcel ; for in their charters they were to hold of
the manor of Greenwich in Kent, of which manor they were by charter to be
parcel ! The opinion, it is said, “ raised a very loud laugh,” but Sir James con-
tinued to support it, and concluded by declaring that he would give the motion
a hearty negative. Thus would he have settled a great principle of constitu-
tional right, for which a seven years' bloody war had been waged, by putting it
in the form of a meaningless legal fiction. Hansard's Debates, Vol. XXII.,
p. 1184. Lord Mahon, following Lord Campbell, refers the origin of this won-
derful argument to Mr. Hardinge, a Welsh judge, and nephew of Lord Camden.
7 Mahon's Hist. 139. He was said to have been a good lawyer, but must have
read the history of his- country to little purpose.
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that the common law is to control the constitution, or that the
latter is to be warped and perverted in its meaning in order that
no inroads, or as few as possible, may be made in the system of
common-law rules, but only that for its definitions we are to draw

from that great fountain, and that, in judging what it means,
[* 61] we * are to keep in mind that it is not the beginning of

law for the State, but that it assumes the existence of a
well-understood system, which is still to remain in force and be
administered, but under such limitations and restrictions as that
instrument imposes. It is a maxim with the courts that statutes
in derogation of the common law shall be construed strictly ; 1 a
maxim which we fear is sometimes perverted to the overthrow of
the legislative intent ; but the same maxim could seldom be prop-
erly applied to constitutions. When these instruments assume to
make any change in the common law, the change designed is gen-
erally a radical one ; but as they do not go minutely into particu-
lars, like the statutes, i t  will sometimes be easy to defeat a provis-
ion, if courts are at liberty to say that they will presume against
any intention to alter the common law further than is expressly
declared. A reasonable construction is what such an instrument
demands and should receive ; and the real question is, what the
people meant, and not how meaningless their words can be made
by the application of arbitrary rules. 2

1 Broom's Maxims, 33 ; Sedg. on Stat. & Const. Law, 313.
* Under a clause of the Constitution of Michigan which provided that “ the

real and personal estate of every female acquired before marriage, and all prop-
erty to which she may afterwards become entitled, by gift, grant, inheritance, or
devise, shall be and remain the estate and property of such female, and shall not
be liable for the debts, obligations, or engagements of her husband, and may be
devised or bequeathed by her as if  she were unmarried, ” it was held that a mar-
ried woman could not sell her personal property without the consent of her
husband, inasmuch as the power to do so was not expressly conferred, and the
clause, being in derogation of the common law, was not to be extended by con-
struction. Brown v .  Fifield, 4 Mich. 322. The danger of applying arbitrary
rules in the construction of constitutional principles might well, as it seems to us,
be illustrated by this case. For while on the one hand it might be contended
that, as a provision in derogation of the common law, the one quoted should
receive a strict construction, on the other hand it might be insisted with perhaps
equal reason that, as a remedial provision, in furtherance of natural right and
justice, it should be liberally construed, to effect the beneficial purpose had in
view. Thus arbitrary rules, of directly opposite tendency and force, would be
contending for the mastery in the same case. The subsequent decisions under
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* As a general thing, it is to be supposed that the same [**62]
word is used in the same sense wherever i t  occurs in a
constitution. Here again, however, great caution must be observed
in applying an arbitrary rule ; for, as Mr. Story has well observed,

It does not follow, either logically or grammatically, that because a
word is found in one connection in the Constitution with a definite
sense, therefore the same sense is  to be adopted in every other
connection in which it occurs. This would be to suppose that the
framers weighed only the force of single words, as philologists or
critics, and not whole clauses and objects, as statesmen and prac-
tical reasoners. And yet nothing has been more common than to
subject the Constitution to this narrow and mischievous criticism. 1

Men of ingenious and subtle minds, who seek for symmetry and
harmony in language, having found in the Constitution a word
used in some sense, which falls in with their favorite theory of
interpreting it, have made that the standard by which to measure
its use in every other part of the instrument. They have thus
stretched it, as i t  were, on the bed of Procrustes, lopping off its
meaning when it seemed too large for their purposes, and extend-
ing it when it seemed too short. They have thus distorted it to
the most unnatural shapes, and crippled where they have sought
only to adjust its proportions according to their own opinions.” 2

And he gives many instances where, in the national Constitution,
the same word is very plainly used with different meanings. So
that, while the rule may be sound as one of presumption merely,
its force is but slight, and it must readily give way to a different
intent appearing in the instrument.

the same provision do not appear to have followed this lead. See White v. Zane,
10 Mich. 333 ; McKee v. Wilcox, 11 Mich. 358 ; Farr v.  Sherman, 11 Mich. 33 ;
Watson v. Thurber, 11 Mich. 457 ; Burdeno c .  Amperse, 14 Mich. 91 ;  Tong ®.
Marvin, 15 Mich. 60 ; Tillman v. Shackleton, 15 Mich. 447. The common law
is certainly to be kept in view in the interpretation of such a clause, since other-
wise we do not ascertain the evil designed to be remedied, and perhaps are not
able to fully understand and explain the terms employed ; but it is to be looked
at with a view to the real intent, rather than for the purpose of arbitrarily
restraining it.

1 See remarks of Johnson, J.,  in Ogden v. Saunders, 12 Wheat. 290.
* Story on Const. § 454. And see Cherokee Nation v. Georgia, 5 Pet. 19.
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Operation to be Prospective.

We shall venture also to express the opinion that a constitution
should operate prospectively only, unless the words employed show
a. clear intention that it should have a retrospective effect. This
is the rule in regard to statutes, and it is “ one of such obvious
convenience and justice, that it must always be adhered to in the
construction of statutes, unless there is something on the face of
the enactment putting jt beyond doubt that the legislature meant
* it to operate retrospectively.” 1 Retrospective legislation,
[* 63] except * when designed to cure formal defects, or other-

wise operate remedially, is commonly objectionable in
principle, and apt to result in injustice ; and i t  is a sound rule of
construction which refuses lightly to imply an intent to enact it.
And we are aware of no reasons applicable to ordinary legislation
which do not, upon this point, apply equally well to constitutions. 2

1 Moon v. Durden, 2 Exch. 22. See Dash v .  Van Kleek, 7 Johns. 477 ;
Sayre v. Wisner, 8 Wend. 661 ; State ». Atwood, 11 Wis. 422 ; Hastings v.
Lane, 3 Shep. 134 ; Brown u. Wilcox, 14 S.  & M. 127 ; Price v.  Mott, 52 Penn.
St. 315 ; Ex parte Graham, 13 Rich. 277 ; Broom's Maxims, 28.

* In Allbyer v.  State, 10 Ohio, n. s .  588, a question arose under the provision
of the constitution that “a l l  laws of a general nature shall have a uniform opera-
tion throughout the State.” Another clause provided that all laws then in force,
not inconsistent with the constitution, should continue in force until amended or
repealed. Allbyer was convicted and sentenced to imprisonment under a crimes
act previously in force, applicable to Hamilton County only, and the question
was, whether that act was not inconsistent with the provision above quoted, and
therefore repealed by it. The count held that the provision quoted evidently had
regard to future and not to past legislation, and therefore was not repealed. A
similar decision was made in State v .  Barbee, 3 Ind. 258. See also State v.
Thompson, 2 Kansas, 432; Slack t>. Maysville, &c., R.R. Co. 13 B .  Monr. 1 ;
State v. Macon County Court, 41 Mo. 458. In Matter o f  Oliver Lee & Co.’a
Bank, 21 N.  Y. 12, Denio, J. ,  says : “ The rule laid down in Dash v. Van Kleek,
7 Johns. 477, and other cases of that class, by which the courts are admonished
to avoid, if possible, such an interpretation as would give a statute a retrospect-
ive operation, has but a limited application, if any, to the construction of a con-
stitution. When, therefore, we read in the provision under consideration, that
the stockholders of every banking corporation shall be subject to a certain lia-
bility, we are to attribute to the language its natural meaning, without inquiring
whether private interests may not be prejudiced by such a sweeping mandate.”
The remark was obiter, as it was found that enough appeared in the constitution
to show clearly that it was intended to apply to existing, as well as to subse-
quently created banking institutions.
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Implications,

The implications from the provisions of a constitution are some-
times exceedingly important, and have large influence upon its
construction. In regard to the Constitution of the United States
the rule has been laid down, that Where a general power is con-
ferred or duty enjoined, every particular power necessary for the
exercise of the one, or the performance of the other, is  also con-
ferred. 1 The same rule has been applied to the State constitution,
with an important modification, by the Supreme Court of Illinois.
“That other powers than those expressly granted may be, and
often are, conferred by implication, is too well settled to
be * doubted. Under every constitution implication must [* 64]
be resorted to, in order to carry out the general grants of
power. A constitution cannot from its very nature enter into a
minute specification of all ' the minor powers naturally and obvi-
ously included in and flowing from the great and important ones
which are expressly granted. It is therefore established as a gen-
eral rule, that when a constitution gives a general power, or enjoins
a duty, it also gives, by implication, every particular power neces-
sary for the exercise of the one or the enjoyment of the other.
The implication under this rule, however, must be a necessary, not
a conjectural or argumentative one. And it is further modified by
another rule, that where the means for the exercise of a granted
power are given, no other or different means can be implied, as
being more effective or convenient.’’ 2 The rule applies to the ex-
ercise of power by all departments and all officers, and will be
touched upon incidentally hereafter.

Akin to this is the rule that “ where a power is granted in gen-
eral terms, the power is to be construed as co-extensive with the
terms, unless some clear restriction upon it  is  deducible [ex-
pressly or by implication] from the context.” 8 This rule has
been so frequently applied in restraining the legislature from en-
croaching upon the grant of power to the judiciary, that we shall

1 Story on Const. § 430. See also United States v. Fisher, 2 Cranch, 358 ;
McCulloch v. Maryland, 4 Wheat. 428.

’ Field t?. People, 2 Scam. 83. See Fletcher t>. Oliver, 25 Ark. 298.
’ Story on Const. §§ 424-426.
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content ourselves in this place with a reference to the cases col-
lected upon this subject and given in another chapter.

Another rule of construction is, that when the constitution de-
fines the circumstances under which a right may be exercised or
a penalty imposed, the specification is an implied prohibition
against legislative interference, to add to the condition, or to ex-
tend the penalty to other cases. On this ground it has been held
by the Supreme Court of Maryland, that where the constitution
defined the qualifications of an officer, it was not in the power of
the legislature to change or superadd to them, unless the power to
do so was expressly or by necessary implication conferred by the
constitution itself. 1

[* 65] * The Light which the Purpose to be accomplished may
afford in Construction.

The considerations thus far suggested are such as have no regard
to extrinsic circumstances, but are those by the aid of which we
seek to arrive at the meaning of the constitution from an examina-
tion of the words employed. It is possible, however, that after we
shall have made use of all the lights which the instrument itself
affords, there may still be doubts to clear up and ambiguities to
explain. Then, and only then, are we warranted in seeking else-
where for aid. We are not to import difficulties into a constitution,
by a consideration of extrinsic facts, when none appear upon its
face. If, however, a difficulty really exists, which an examination
of every part of the instrument does not enable us to remove,
there are certain extrinsic aids which may be resorted to, and
which are more or less satisfactory in the light they afford.
Among these aids is, a contemplation of the object to be accomplished
or the mischief designed to be remedied or guarded against by the
clause in which the ambiguity is met with.2 “ When we once
know the reason which alone determined the will of the law-mak-

1 Thomas v .  Owens, 4 Md. 189. To the same effect see Matter of Dorsey,
7 Port. 293. So the legislature cannot add to the constitutional qualifications of
voters. Rison v.  Farr, 24 Ark. 161 ; St. Joseph, &c., R.R. Co. v. Buchanan
County Court, 39 Mo. 485 ; State v. Williams, 5 Wis. 308 ; Monroe o. Collins,
17 Ohio, N. s .  665 ; State v. Symonds, 57 Me. 148 ; State v. Staten, 6 Cold.
243 ; Davis v. McKeeby, 5 Nev. 369 ; McCafferty v. Guyer, 57 Penn. St 109.

* Alexander v.  Worthington, 5 Md. 471 ; District Township v. Dubuque, 7
Iowa, 262.
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ers, we ought to interpret and apply the words used in a manner
suitable and consonant to that reason, and as will be best calcu-
lated to effectuate the intent. Great caution should always be
observed in the application of this rule to particular given cases ;
that is, we ought always to be certain that we do know, and have
actually ascertained, the true and only reason which induced the
act. It is never allowable to indulge in vague and uncertain con-
jecture, or in supposed reasons and views of the framers of an act,
where there are none known with any degree of certainty.” 1 The
prior state of the law will sometimes furnish the clue to the real
meaning of the ambiguous provision,2* and it is especially impor-
tant to look into it if the constitution is the successor to another,
and in the particular in question essential changes have apparently
been made. 8

•

* Proceedings of the Constitutional Convention. [* 66]

When the inquiry is directed to ascertaining the mischief de-
signed to be remedied, or the purpose sought to be accomplished by
a particular provision, it may be proper to examine the proceedings
of the convention which framed the instrument. 4* ** Where the
proceedings clearly point out the purpose of the provision, the aid
will be valuable and satisfactory ; but where the question is one of
abstract meaning, it will be difficult to derive from this source
much reliable assistance in interpretation. Every member of such
a convention acts upon such motives and reasons as influence him
personally, and the motions and debates do not necessarily indicate
the purpose of a majority of a convention in adopting a particular
clause. It is quite possible for a clause to appear so clear and
unambiguous to the members of a convention as to require neither
discussion nor illustration ; and the few remarks made concerning
it in the convention might have a plain tendency to lead directly

1 Smith on Stat, and Const. Construction, 634. See also remarks of Bronson,
J., in Purdy v. People, 2 Hill, 35-87.

• Baltimore v. State, 15 Md. 876 ; Henry 0. Tilson, 21 Vt. 485 ; Hamilton 0.
St. Louis County Court, 15 Mo. 30 ;  Story on Const. § 428.

’ People 0.  Blodgett, 13 Mich. 147.
4 Per Walworth, Chancellor, Coutant 0. People, 11 Wend. 518, and Clark 0.

People, 26 Wend. 602;  Per Bronson, J. ,  Purdy 0. People, 2 Hill, 37 ; People
0. N. Y.  Central Railroad Co. 24 N. Y. 496. See State 0.  Kennon, 7 Ohio,
H. 8. 563.
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away from the meaning in the minds of the majority. It is equally
possible for a part of the members to accept a clause in one sense
and a part in another. And even if wc were certain we had
attained to the meaning of the convention, it is by no means to be
allowed a controlling force, especially if that meaning appears not
to be the one which the words would most naturally and obviously
convey. 1 For as the constitution does not derive its force from the
convention which framed, but from the people who ratified it, the
intent to be arrived at is that of the people, and it is not to be
supposed that they have looked for any dark or abstruse meaning
in the words employed, but rather that they have accepted them in
the sense most obvious to the common understanding, and ratified
the instrument in the belief that that was the sense designed to be
conveyed. 2 These proceedings therefore are less conclusive of the
proper construction of the instrument than we legislative proceed-

ings of the proper construction of a statute ; since in the
[* 67] latter case it is the intent of the * legislature we seek,

while in the former we are endeavoring to arrive at the
intent of the people through the discussions and deliberations of
their representatives. The history of the calling of the convention,
the causes which led to it, and the discussions and issues before
the people at the time of the election of the delegates, will some-
times be quite as instructive and satisfactory as any thing to be
gathered from the proceedings of the convention.

Contemporaneous and Practical Construction.

An important question which now suggests itself is this : How
far the contemporaneous construction, or the subsequent practical
construction of any particular provision of the constitution, is to
have weight with the courts when the time arrives at which a
judicial decision becomes necessary. Contemporaneous construc-
tion may consist simply in the understanding with which the
people received it at the time, or in the acts done in putting it in
operation, and which necessarily assume that it is to be construed
in a particular way. In the first case it can have very little force,
because the evidences of the public understanding, when nothing

1 Taylor v. Taylor, 10 Minn. 126. And see Eakin e. Racob, 12 S .  & R. 352 ;
Aldridge v. Williams, 3 How. 1 ; State v. Doron, 5 Nev. 399.

• State e.  Mace, 5 Md. 348 ; Manly v. State, 7 Md. 147.
[70 ]

Digitized by C-ooqIc



CH. IV.] •67CONSTRUCTION OF STATE CONSTITUTIONS.

has been done under the provision in question, must always
necessarily be vague and indecisive. But where there has been a
practical construction, which has been acquiesced in for a consider-
able period, considerations in favor of adhering to this construction
sometimes present themselves to the courts with a plausibility and
force which i t  is not easy to resist. Indeed, where a particular
construction has been generally accepted as correct, and especially
when this has occurred contemporaneously with the adoption of
the constitution, and by those who had opportunity to understand
the intention of the instrument, it is not to be denied that a strong
presumption exists that the construction rightly interprets the
intention. Especially where this has been given by officers in the
discharge of their duty, and rights have accrued in reliance upon
it, which would be divested by a decision that the construction was
erroneous, the argument ab inconvenienti is sometimes allowed to
have very great weight.

The Supreme Court of the United States has had frequent
occasion to consider this question. In Stewart v. Laird, 1 decided
in 1803, that court sustained the authority of its members to sit as
circuit judges on the ground of a practical construction,
* commencing with the organization of the government. In [• 68]
Martin v. Hunter’s Lessee, 2 Justice Story , after holding that
the appellate power of the United States extends to cases pending
in the State courts, and that the 25th section of the Judiciary Act,
which authorized its exercise, was supported by the letter and
spirit of the Constitution, proceeds to say:  “Strong as this
conclusion stands upon the general language of the Constitution, it
may still derive support from other sources. It is an historical
fact, that this exposition of the Constitution, extending its appellate
power to State courts, was, previous to its adoption, uniformly and
publicly avowed by its friends, and admitted by its enemies, as the
basis of their respective reasonings both in and out of the State
conventious. It is an historical fact, that at the time when the
Judiciary Act was submitted to the deliberations of the First
Congress, composed, as it was, not only of men of great learning
and ability, but of men who had acted a principal part in fram-
ing, supporting, or opposing that Constitution, the same exposition
was explicitly declared and admitted by the friends and by the

1 1 Crunch, 299. ’ 1 Wheat. 851.
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opponents of that system. It is an historical fact, that the
Supreme Court of the United States have from time to time
sustained this appellate jurisdiction in a great variety of cases,
brought from the tribunals of many of the most important States
in the Union, and that no State tribunal has ever breathed a
judicial doubt on the subject, or declined to obey the mandate of
the Supreme Court until the present occasion. This weight of
contemporaneous exposition by all parties, this acquiescence by
enlightened State courts, and these judicial decisions by the
Supreme ' Court through so long a period, do, as we think, place
the doctrine upon a foundation of authority which cannot be
shaken without delivering over the subject to perpetual and
irremediable doubts.” The same doctrine was subsequently sup-
ported by Chief Justice Marthall in a case involving the same
point, and in which he says that “ great weight has always been
attached, and very rightly attached, to contemporaneous ex-
position.” 1

In Bank of United States v. Halstead 3 the question was made,
whether the laws of the United States authorizing the courts of
the Union so to alter the form of process of execution used in the

Supreme Courts of the States in September, 1789, as to
[* 69] subject to * execution lands and other property not thus

subject by the State laws in force at that time, were consti-
tutional ; and Mr. Justice Thompson, in language similar to that of
Chief Justice Marthall in the preceding case, says : “ If any doubt
existed whether the act of 1792 vests such power in the courts, or
with respect to its constitutionality, the practical construction
given to it ought to have great weight in determining both
questions.” And Mr. Justice Johnson assigns a reason for this
in a subsequent case : “ Every candid mind will admit that this is
a very different thing from contending that the frequent repetition
of wrong will create a right. It proceeds upon the presumption
that the contemporaries of the Constitution have claims to our
deference on the question of right, because they had the best
opportunities of informing themselves of the understanding of the
framers of the Constitution, and of the sense put upon it by the
people when it was adopted by them.” 8

1 Cohens v. Virginia, 6 Wheat. 418. * 10 Wheat. 63.
* Ogden v. Saunders, 12 Wheat. 290. See Pike v.  Megoun, 44 Mo. 499 ;

State v. Parkinson, 6 Nev. 15.
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Great deference -has been paid in all cases to the action of the
executive department, where its officers have been called upon,
under the responsibilities of their official oaths, to inaugurate a
new system, and where it is to be presumed, they have carefully
and conscientiously weighed all considerations, and endeavored to
keep within the letter and the spirit of the Constitution. If the
question involved is really one of doubt, the force of their judg-
ment, especially in view of the injurious consequences that may
result from disregarding it, is fairly entitled to turn the scale in
the judicial mind.1

Where, however, no ambiguity or doubt appears in the law, we
think the same rule obtains here as in other cases, that the court
should confine its attention to the law, and not allow extrinsic
circumstances to introduce a difficulty where the language is plain.
To allow force to a practical construction in such a case would be
to suffer manifest perversions to defeat the evident pur-
pose of the * law-makers. “ Contemporary construction [* 70]
. . . can never abrogate the text;  it can never fritter
away its obvious sense ; it can never narrow down its true limita-
tions ; it can never enlarge its natural boundaries.” 23 **** While we
conceive this to be the true and only safe rule, we shall be obliged
to confess that some of the cases appear, on first reading, not to
have observed these limitations. In the case first cited of Stewart
v. Laird,8 the practical construction was regarded as conclusive.
To the objection that the judges of the Supreme Court had no
right to sit as circuit judges, the court say : “ It is sufficient to
observe that practice and acquiescence under it for a period of sev-
eral years, commencing with the organization of the judicial sys-
tem, affords an irresistible answer, and has indeed fixed the

1 Union Insurance Co. v.  Hoge, 21 How. 66 ; Edward’s Lessee o. Darby, 12
Wheat. 210;  Hughes 0. Hughes, 4 T. B .  Monr. 42 ; Chambers o. Fisk, 22 Texas,
504; Britton c.  Ferry, 14 Mich. 66 ;  Plummer v.  Plummer, 87 Miss. 185;  Bur-
gess v. Pue, 2 Gill, 11 ; State 0. Mayhew, ib. 487 ; Coutant v.  People, 11 Wend.
511;  Baltimore 0. State, 15 Md. 376; Farmers and Mechanics Bank v.  Smith,
3 8.  & R. 68 ; Norris v .  Clymer, 2 Penn. St. 277 ; Moers v.  City of Reading,
21 Penn. St. 188 ; Washington v. Murray, 4 Cal. 388 ; Surgett v.  Lapice, 8 How.
68;  Bissell 0.  Penrose, t&. 336 ; Troup v.  Haight, Hopk. 267.

a Story on Const. § 407. And see Evans 0. Myers, 25 Penn. St. 116;
Sadler 0.  Langham, 84 Ala. 811 ; Barnes 0. First Pariah in Falmouth, 6 Mass.
417.

1 1 Cranch, 299. #

[733

Digitized by C-ooqIc



[CH. IV.*70 CONSTITUTIONAL LIMITATIONS.

construction. It is  a contemporary interpretation of the most
forcible nature. This practical exposition is too strong and obsti-
nate to be shaken or .controlled. Of course the question is at rest,
and ought not now to be disturbed.” This is certainly very strong
language; but that of a very similar character was used by the
Supreme Court of Massachusetts in one case where large and val-
uable estates depended upon a particular construction ofla statute,
and very great mischief would follow from changing it. The court
said that, “ although if it were now res integra, it might be very
difficult to maintain such a construction, yet at this day the argu-
ment ab inconvenienti applies with great weight. We cannot shake
a principle which in practice has so long and so extensively pre-
vailed. If the practice originated in error, yet the error is now so
common that it must have the force of law. The legal ground on
which this provision is now supported is, that long and continued
usage furnishes a contemporaneous construction which must pre-
vail over the mere technical import of the words.” 1 Language
nearly as strong was also used by the Supreme Court of Maryland,
where the point involved was the possession of a certain power by
the legislature, which it had constantly exercised for nearly seventy
years.  2 *

It is believed, however, that in each of these cases an examina-
tion of the Constitution left in the minds of the judges

[* 71] sufficient * doubt upon the question of its violation to war-
rant their looking elsewhere for aids in interpretation,

and that the cases are not in conflict with the general rule as
above laid down. Acquiescence for no length of time can legalize
a clear usurpation of power, where the people have plainly ex-
pressed their will in the constitution, and appointed judicial tribu-
nals to enforce it. A power is frequently yielded to merely
because it is claimed, and it may be exercised for a long period,
in violation of the constitutional prohibition, without the mischief
which the Constitution was designed to guard against appearing,

1 Rogers v. Goodwin, 2 Mass. 478.
* State t>. Mayhew, ’2 Gill, 487. In Essex Co. v. Pacific Mills, 14 Allen, 389,

the Supreme Court of Massachusetts expressed the opinion that . the constitu-
tionality of the acts of Congress making treasury notes a legal tender, ought not
to be treated by a State court as open to discussion after the notes had practi-
cally constituted the currency of the country for five years. At a still later day,
however, the Supreme Court o the United States held these. acts void.
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or without any one being sufficiently interested in the subject to
raise the question ; but these circumstances cannot be allowed to
sanction a clear infraction of the Constitution. 1 We think we allow
to contemporary and practical construction its full legitimate force
when we suffer it, where it is clear and uniform, to solve in its
own favor the doubts which arise on reading the instrument to be
construed. 3

1 See further, on this subject, the case of Sadler v.  Langham, 84 Ala. 311,
334.

1 There are cases which clearly go further than any we have quoted, and
which sustain legislative action which they hold to be usurpation, on the sole
ground of long acquiescence. Thus in Brigham v. Miller, 17 Ohio, 446, the
question was, Has the legislature power to grant divorces? The court say:
** Our legislature have assumed and exercised this power for a period of more
than forty years, although a clear and palpable assumption of power, and an
encroachment upon the judicial department, in violation of the Constitution. To
deny this long-exercised power, and declare all the consequences resulting from
it void, is pregnant with fearful consequences. If it affected only the rights of
property, we should not hesitate; but second marriages have been contracted
and children born, and it would bastardize all these, although born under the
sanction of an apparent wedlock, authorized by an act of the 'legislature before
they were bom, and in consequence of which the relation was formed which gave
them birth. On account of these children, and for them only, we hesitate.
And in view of this, we are constrained to content ourselves with simply declar-
ing that the exercise of the power of granting divorces, on the part of the legis-
lature, is unwarranted and unconstitutional, an encroachment upon the duties of
the judiciary, and a striking down of the dearest rights of individuals, without
authority of law. We trust we have said enough to vindicate the Constitution,
and feel confident that no department of state has any disposition to violate it,
and that the evil will ceasb.” So in Johnson t>. Joliet and Chicago Railroad Co.
23 DI. 207, the question was whether railroad corporations could be created by
special law, without a special declaration by way of preamble that the object to
be accomplished could not be attained by general law. The court say : “ It is
now too late to make this objection, since by the action of the General Assembly
under this clause, special acts have been so long the order of the day and the
ruling passion with every legislature which has convened under the Constitution,
until their acts of this description fill a huge and misshapen volume, and impor-
tant and valuable rights are claimed under them. The clause has been wholly
disregarded, and it would now produce far-spread ruin to declare such acts un-
constitutional and void. It is now safer and more just to all parties, to declare
that it must be understood, that in the opinion of the General Assembly, at the
time of passing the special act, its object could not be attained under the general
law, and this without any recital by way of preamble, as in the act to incorpo-
rate the Central Railroad Company. That preamble was placed there by the
writer of this opinion, and a strict compliance with this clause of the Constitu-
tion would have rendered it necessary in every subsequent act. But the legisla-

4 . [ 75 ]
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[ •72]  * Unjust Provisions.

We have elsewhere expressed the opinion that a statute cannot
be declared void because opposed to a supposed general intent

ture, in their wisdom, have thought differently, and have acted differently, until
now our special legislation and its mischiefs are beyond recovery or remedy.”
These cases certainly presented very strong motives for declaring the law to be
what it was not ; but it would have been interesting and useful if either of these
learned courts had enumerated the evils that must be placed in the opposite scale
when the question is whether a constitutional rule shall be disregarded ; not the
least of which is, the encouragement of a disposition on the part of legislative
bodies to set aside constitutional restrictions, in the belief that, if the unconsti-
tutional law can once be put in force, and large interests enlisted under it* the
courts will not venture to declare it void, but will submit to the usurpation, no
matter how gross and daring. We agree with the Supreme Court of Indiana,
that in construing constitutions, courts have nothing to do with the argument ab
inconvenienti, aud should not “ bend the Constitution to suit the law of the hour.”
Greencastle Township v. Black, 5 Ind. 565 ; and with Bronson, Ch. J . ,  in what
he says in Oakley ». Aspinwall, 3 N. Y. 568 : “ It is highly probable that incon-
veniences will result from following the Constitution as it is written. But that
consideration can have no force with me. It is not for us, but for those who
made the instrument, to supply its defects. If the legislature or the courts may
take that office upon themselves, or if, under color of construction, or upon any
other specious ground, they may depart from that which is plainly declared, the
people may well despair of ever being able to set any boundary to the powers of
the government. Written constitutions will be more than useless. Believing as
I do that the success of free institutions depends upon a rigid adherence to the
fundamental law, I have never yielded to considerations of expediency in ex-
pounding it. There is always some plausible reason for latitudinarian construc-
tions which are resorted to for the purpose of acquiring power ; some evil to be
avoided or some good to be attained by pushing the powers of the government
beyond their legitimate boundary. It is by yielding to such influences that con-
stitutions are gradually undermined and finally overthrown. My rule has ever
been to follow the fundamental law as it is written, regardless of consequences.
If the law does not work well, the people can amend it ; and inconveniences can
be borne long enough to await that process. But if the legislature or the courts
undertake to cure defects by forced and unnatural constructions, they inflict a
wound upon the Constitution which nothing can heal. One step taken by the
legislature or the judiciary, in enlarging the powers of the government, opens
the door for another which will be sure to follow ; and so the process goes on
until all respect for the fundamental law is lost, and the powers of the govern-
ment are just what those in authority please to call them.” Whether there may
not be circumstances under which the State can be held justly estopped from
alleging the invalidity of its own action in apportioning the political divisions of the
State, and imposing burdens on citizens, where such action has been acquiesced

[ 76 ] . „
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or*  spirit which it is thought pervades or lies concealed [*73]
in the Constitution, but wholly unexpressed, or because,
in the opinion of the court, it violates fundamental rights or
principles, if it was passed in the exercise of a power which the
Constitution confers. Still less will the injustice of a constitu-
tional provision authorize the courts to disregard it, or indirectly
to annul it  by construing it away. It is quite possible that the
people may, under the influence of temporary prejudice, or mis-
taken view of public policy, incorporate provisions in their charter
of government, infringing upon the right of the individual man, or
upon principles which ought to be regarded as sacred and funda-
mental in republican government; and quite possible also that
obnoxious classes may be unjustly disfranchised. The remedy for
such injustice must rest with the people themselves, through an
amendment of their work when better counsels prevail. Such pro-
visions, when free from doubt, must receive the same construction
as any other. We do not say, however, that if a clause should be
found in a constitution which should appear at first blush to de-
maud a construction leading to monstrous and absurd conse-
quences, it might not be the duty of the court to question and
cross-question such clause closely, with a view to discover in it, if
possible, some other meaning more consistent with the general
purposes and aims of these instruments. When such a case arises,
it will be time to consider it. 1

Duty in Case of Doubt.

But when all the legitimate lights for ascertaining the mean-
ing of the Constitution have been made use of, it may still happen
that the construction remains a matter of doubt. In such a case
it seems clear that every one called upon to act where, in
his * opinion, the proposed action would be of doubtful [* 74]
constitutionality, is bound upon the doubt alone to abstain
from acting. Whoever derives power from the Constitution to
perform any public function, is disloyal to that instrument, and
grossly derelict in duty, if he does that which ho is not reasonably

in for a considerable period, and rights have been acquired through bearing the
burdens under it, see Ramsey v. People, 19 N. Y. 41 ; People v. Maynard, 15
Mkb. 470 ; Kneeland v. Milwaukee, 15 Wis. 454.

1 McMullen o. Hodge, 5 Texas, 34. See Clarke v. Irwin, 5 Nev. 111.

< [” ]
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satisfied the Constitution permits. Whether the powe? be legisla-
tive, executive, or judicial, there is manifest disregard of constitu-
tional and moral obligation by one who, having taken an oath to
observe that instrument, takes part in an action which he cannot
say he believes to be no violation of its provisions. A doubt of the
constitutionality of any proposed legislative enactment should in
any case be reason sufficient for refusing to adopt it ; and, if legis-
lators do not act upon this principle, the reasons upon which are
based the judicial decisions sustaining legislation in very many
cases will cease to be of force.

Directory and Mandatory Provisions.

The important question sometimes presents itself, whether we
are authorized in any case, when the meaning of a clause of the
Constitution itf arrived at, to give it such practical construction as
will leave it optional with the department or officer to which it is
addressed to obey it or not as he shall see fit. In respect to
statutes it has long been settled that particular provisions may be
regarded as directory merely ; by which is meant that they are to
be considered as giving directions which ought to be followed, but
not as so limiting the power in respect to which the directions are
given that it cannot be effectually exercised without observing
them. The force of many of the decisions on this subject will be
readily assented to by all ; while others are sometimes thought to
go to the extent of nullifying the intent of the legislature in
essential particulars. It is not our purpose to examine the several
cases critically, or to attempt — what we deem impossible — to
reconcile them all;  but we shall content ourselves with quoting
from a few, with a view, if practicable, to ascertaining some line of
principle upon which they can be classified.

There are cases where, whether a statute was to be regarded as
merely directory or not, was made • to depend upon the employing
or failing to employ negative words which imported that the act

should be done in a particular manner or time, and not
[•75] •ofAerwise. 1 The use of such words is often very con-

clusive of an intent to impose a limitation ; but their

1 Slayton v .  Hulings, 7 Ind. 144 ; King v.  Inhabitants of St. Gregory, 2 Ad.
& El. 99 ; King c. Inhabitants of Hipswell, 8 B .  & C.  466.

[78 ]

Digitized by CiOOQlC



75CH. IV.] CONSTRUCTION OF STATE CONSTITUTIONS.

absence is Uy no means equally conclusive that the statute was not
destined to be mandatory. 1 Lord Mansfield would have the
question whether mandatory or not depend upon whether that
which was directed to be done was or was not of the essence of the
thing required? The Supreme Court of New York, in an opinion
afterwards approved by the Court of Appeals, laid down the rule as
one settled by authority, that “ statutes directing the mode of
proceeding by public officers are directory, and are not regarded as
essential to the validity of the proceedings themselves, unless it be
so declared in the statute.” 8 This rule strikes us as very general,
and as likely to include within its scope, in many cases, things
which are of the very essence of the proceeding. The questions in
that case were questions of irregularity under election laws, not iu
any way hindering the complete expression of the will of the
electors; and the court was doubtless right in holding that the
election was not to be avoided for a failure in the officers appointed
for its conduct to comply in all respects with the directions of the
statute there in question. The same court in another case say :
“ Statutory requisitions are deemed directory only when they
relate to some immaterial matter, where a compliance is a matter
of convenience rather than of substance.” 4 The Supreme Court
of Michigan, in a case involving the validity of proceedings on the
sale of lands for taxes, laid down the rule that “ what the law
requires to be done for the protection of the tax-payer is mandatory,
and cannot be regarded as directory merely.” 6 A similar rule was
recognized iu a recent case in Illinois. Commissioners had been
appointed to ascertain and assess the damage and recompense due
to the owners of land which might be taken, on the real estate of
the persons benefited by a certain local improvement, in proportion
as nearly as might be to the benefits resulting to each. By the
statute, when the assessment was completed, the com-
missioners were to sign and return the same to the *city [* 76]
council within forty days of their appointment. This i

1 District Township v. Dubuque, 7 Iowa, 284.
* Rex v. Locks dale, 1 Burr. 447.
* People v. Cook, 14 Barb. 290 ; same case, 8 N. Y. 67.
4 People e .  Schermerhorn, 19 Barb. 558. If a statute imposes a duty and

gives the means of performing that duty, it must be held to be mandatory.
Veazie e. China, 50 Me. 518.

* Clark v. Crane, 5 Mich. 154. See also Shawnee County v. Carter, 2 Kan-
sas, 115.
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provision was not complied with, but return was made* afterwards,
and the question was raised as to its validity when thus made. In
the opinion of the court, this question was to be decided by
ascertaining whether any advantage would be lost, or right
destroyed, or benefit sacrificed, either to the public or to any
individual, by bolding the provision directory. After remarking
that they bad held an assessment under the general revenue law,
returned after the time appointed by law, as void, because the
person assessed would lose the benefit of an appeal from the
assessment, 1 they say of the statute before the court : “ There are
no negative words used declaring that the functions of the
commissioners shall cease after the expiration of the forty days, or
that they shall not make their return after that time ; nor have we
been able to discover the least right, benefit, or advantage which
the property owner could derive from having the return made
within that time, and not after. No time is limited and made
dependent on that time, within which the owner of the property
may apply to have the assessment reviewed or corrected. The
next section requires the clerk to give ten days’ notice that the
assessment has been returned, specifying the day when objections
may be made to the assessment before the common council by
parties interested, which hearing may be adjourned from day to
day ; and the common council is empowered in its discretion to
confirm or annul the assessment altogether, or to refer it back to
the same commissioners, or to others to be by them appointed. As
the property owner has the same time and opportunity to prepare
himself to object to the assessment and have it corrected, whether
the return be made before or after the expiration of the forty days,
the case differs from that of Chestnut v. Marsh, s at the very point
on which that case turned. Nor is there any other portion of the
chapter which we have discovered, bringing it within the principle
of that case, which is the well-recognized rule in all the books.” 8

. The rule is nowhere more clearly stated than by Chief Justice
Shaw, in Torrey v. Milbury,4 which was also a tax case.

[* 77] “ In * considering the various statutes regulating the as-
sessment of taxes, and the measures preliminary thereto,

it is not always easy to distinguish which are conditions precedent

1 Marsh v. Chestnut, 14 Hl. 223.
1 Wheeler v. Chicago, 24 Ill. 108.

[80 ]
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to the legality and validity of the tax, and which are directory
merely, and do not constitute conditions. One rule is very plain
and well settled, that all those measures that are intended for the
security of the citizen, for insuring equality of taxation, and to
enable every one to know with reasonable certainty for what polls
and for what real estate he is taxed, and for what all those who are
liable with him are taxed, are conditions precedent; and if they
are not observed, he is not legally taxed ; and he may resist it in
any of the modes authorized by law for contesting the validity of
the tax. But many regulations are made by statutes designed for
the information of assessors and officers, and intended to promote
method, system, and uniformity in the modes of proceeding, a com-
pliance or nou-compliance with which does in no respect affect the
rights of tax-paying citizens. These may be considered directory.
Officers may be liable to legal animadversion, perhaps to punish-
ment, for not observing them ; but yet their observance is not a
condition precedent to the validity of the tax.”

We shall quote further only from a single other case upon this
point. The Supreme Court of Wisconsin, in considering the
validity of a statute not published within the time required by law,
“ understand the doctrine concerning directory statutes to be this :
that where there is no substantial reason why the thing to be done
might not as well be done after the time prescribed as before, no
presumption that by allowing it to be so done it may work an
injury or wrong, nothing in the act itself, or in other acts relating
to the same subject-matter, indicating that the legislature did not
intend that it should rather be done after the time prescribed than
not to be done at all, there the courts assume that the intent was,
that if not done within the time prescribed it might be done after-
wards. But when any of these reasons intervene, then the limit is
established.” 1

These cases perhaps sufficiently indicate the rules, so far as any
of general application can be declared, which are to be made use of
in determining whether the provisions of a statute are mandatory
or directory. Those directions which are not of the essence of the
thing to be done, but which are given with a view merely
•to the proper, orderly, and prompt conduct of the [*78]
business, and by a failure to obey which the rights of those

1 State v.  Lean, 9 Wia. 292.
6 [81 ]
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interested will not be prejudiced, are not commonly to be regarded
as mandatory ; and if the act is performed, but not in the time or
in the precise mode indicated, it may still be sufficient, if that
which is done accomplishes the substantial purpose of the statute. 1

But this rule presupposes that no negative words are employed in
the statute which expressly or by necessary implication forbid the
doing of the act at any other time or in any other manner than as
directed. Even as thus laid down and restricted, the doctrine is
one to be applied with much circumspection ; for it is not to be
denied tliat the courts have sometimes, in their anxiety to sustain
the proceedings of careless or incompetent officers, gone very far
in substituting a judicial view of what was essential for that
declared by the legislature. 2

But the courts tread upon very dangerous ground when they
venture to apply the rules which distinguish directory and mandar
tory statutes to the provisions of a constitution. Constitutions do
not usually undertake to prescribe mere rules of proceeding,
except when such rules are looked upon as essential to the thing
to be done ; and they must then be regarded in the light of limita-
tions upon the power to be exercised. It is the province of an
instrument of this solemn and permanent character to establish
those fundamental maxims, and fix those unvarying rules, by

1 The following, in addition to those cited, are some of the cases in this coun-
try in which statutes have been declared directory only : Pond o. Negus, 3 Mass.
230 ; Williams v.  School District, 21 Pick. 75 ; City of Lowell c.  Hadley, 8 Met.
180; Holland t .  Osgood, 8 Vt. 280; Corliss v.  Corliss, ib. 390; People v. Allen,
6 Wend. 486;  Marchant v.  Langworthy, 6 Hill, 646; Ex parte Heath, 3 Hill,
43 ;  People v. Holley, 12 Wend. 481 ; Jackson v.  Young, 5 Cow. 269; Striker
v.  Kelley, 7 Hill, 9 ; People v. Peck, 11 Wend. 604 ; Matter of Mohawk and
Hudson Railroad Co. 19 Wend. 143 ; People v.  Runkel, 9 Johns. 147 ; Gale t>.
Mead, 2 Denio, 160 ; Doughty v.  Hope, 3 Denio, 252 ; Elmendorf v. Mayor, &c.,
of New York, 25 Wend. 696;  Thames Manufacturing Co. v .  Lathrop, 7 Conn.
550 ; Colt v. Eves, 12 Conn. 243 ; People r .  Doe, 1 Mich. 451 ; Parks v .  Good-
win, 1 Doug. (Mich.) 56 ; Hickey ©. Hinsdale, 8 Mich. 267 ; People v.  Hartwell,
12 Mich. 508 ; State o. McGinley, 4 Ind. 7 ; Slayton v. Hulings, 7 Ind. 144 ;
New Orleans v. St. Rowes, 9 La. An. 573 ; Edwards v. James, 13 Texas, 52 ;
State v. Click, 2 Ala. 26 ;  Savage v. Walshe, 26 Ala. 620;  Webster v.  French,
12  Ill. 302 ; McKim ». Weller, 11 Cal. 47 ; State ». Co. Commissioners of Bal-
timore, 29 Md. 516. The list might easily be largely increased.

1 See upon this subject the remarks of Mr. Sedgwick in his work on Statu-
tory and Constitutional Law, p .  375, and those of Hubbard, J.,  in Briggs c.
Georgia, 15 Vt. 72.

[82 ]

GoogleDigitized by



*78CH. IV.] CONSTRUCTION OF STATE CONSTITUTIONS.

which all * departments of the government must at all [* 79]
times shape their conduct ; and if it descends to prescribing
mere rules of order in unessential matters, it is lowering the proper
dignity of such an instrument, and usurping the proper province of
ordinary legislation. We are not therefore to expect to find in a
constitution provisions which the people, in adopting it, have not
regarded as of high importance, and worthy to be embraced in an
instrument which, for a time at least, is to control alike the
government and the governed, and to form a standard by which is
to be measured the power which can. be exercised as well by the
delegate as by the sovereign people themselves. If directions are
given respecting the times or modes of proceeding in which a
power should be exercised, there is at least a strong presumption
that the people designed i t  should be exercised in that time and
mode only ; and we impute to the people a want of due appreciation
of the purpose and proper province of such an instrument, when
we infer that such directions are given to any other end. Especially
when, as has been already said, it is but fair to presume that the
people in their constitution have expressed themselves in careful
and measured terms, corresponding with the immense importance
of the powers delegated, and with a view to leave as little as
possible to implication. 1

There are some cases, however, where the doctrine of directory
statutes has been applied to constitutional provisions ; but they are
at variance with the weight of authority upon the precise points
considered, and we do not think, therefore, we should be warranted
in saying that the judicial decisions as they now stand sanction
the application. In delivering the opinion of the New York Court
of Appeals in one case, Mr. Justice Willard had occasion to
consider the constitutional provision, that on the final passage of a
bill the question shall be taken by ayes and noes, which shall be
duly entered upon the journals ; and he expressed the opinion that
it was only directory to the legislature. 2 The remark was obiter
dictum, as the court had already decided that the provision had
been fully complied with; and those familiar with the reasons

1 Wolcott v. Wigton, 7 Ind. 49 ; Per Brongon, J. ,  in People o. Purdy, 2 Hill,
86 ; Greencastle Township v.  Black, 5 Ind. 566 ; Opinions of Judges, 6 Shep.
458. See People v. Lawrence, 86 Barb. 177.

* People Supervisors of' Chenango, 8 N. Y. 828.
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which have induced the insertion of this clause in our
[* 80] • constitutions will not readily concede that its sole design

was to establish a mere rule of order for legislative pro-
ceedings, which might be followed or not at discretion. Mr. Chief
Justice Thurman, of Ohio, in a case not calling for a discussion of
the subject, has considered a statute whose validity was assailed on
the ground that it was not passed in the mode prescribed by the
Constitution. “ By the term mode” he says, “ I do not mean to
include the authority in which the law-making power resides, or the
number of votes a bill must .receive to become a law. That the
power to make laws is vested in the Assembly alone, and that no
act has any force that was not passed by the number of votes
required by the Constitution, are nearly, or quite, self-evident
propositions. These essentials relate to the authority by which,
rather than the mode in which, laws are to be made. Now
to secure the careful exercise of this power, and for other good
reasons, the Constitution prescribes or recognizes certain things to
be done in the enactment of laws, which things form a course dr
mode of legislative procedure. Thus we find, inter alia, the
provision that every bill shall be fully and distinctly read on three
different days, unless, in case of urgency, three-fourths of the house
in which it shall be pending shall dispense with this rule. This is
an important provision without doubt, but, nevertheless, there is
much reason for saying that it is merely directory in its character,
and that its observance by the Assembly is secured by their sense
of duty and official oaths, and not by any supervisory power of the
courts. Any other construction, we incline to think, would lead
to very absurd and alarming consequences. If i t  is in the power
of every court ( and if one has the power, every one has i t  ) to
inquire whether a bill that passed the Assembly was “ fully ” and
“ distinctly ” read three times in each house, and to hold it
invalid if, upon any reading, a word was accidentally omitted, or the
reading was indistinct, it would obviously be impossible to know
what is  tlie statute law of the State. Now the requisition that bills
shall be fully and distinctly read is just as imperative as that
requiring them to be read three times ; and as both relate to the
mode of procedure merely, it would be difficult to find any
sufficient reason why a violation of one of them would be less fatal
to an act than a violation of the other.” 1

1 Miller v. State, 3 Ohio, N. s.  433. >
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A requirement that a law shall be read distinctly, whether
* mandatory or directory, is, from the very nature of the [* 81]
case, addressed to the judgment of the legislative body,
whose decision as to what reading is sufficiently distinct to be a
compliance cannot be subject to review. But in the absence of
authority to the contrary, we should not have supposed that the
requirement of three successive readings on different days stood
upon the same footing. 1 To this extent a definite and certain rule
is capable of being, and has been, laid down, which can be literally
obeyed; and the legislative body cannot suppose or adjudge it to
have been done if the fact is otherwise. The requirement has an
important purpose, in making legislators proceed in their action
with caution and deliberation ; and there cannot often be difficulty
in ascertaining from the legislative records themselves if the
constitution has been violated in  this particular. There is,
therefore, no inherent difficulty in the question being reached and
passed upon by the courts in the ordinary mode; if i t  is decided
that the constitution intends legislation shall be reached through
the three readings, and not otherwise.

The opinion above quoted was recognized as law by the Supreme
Court of Ohio in a case soon after decided. In that case the court
proceed to say : “ The . . . provision . . . that no bill shall con-
tain more than one subject, which shall be clearly expressed in
its title, is also made a permanent rule in the introduction and
passage of bills through the houses. The subject of the bill is
required to be clearly expressed in the title for the purpose of
advising members of its subject, when voting in cases in which the
reading has been . dispensed with by a two-thirds vote. The
provision that a bill shall contain but one subject was to prevent
combinations by which various and distinct matters of legislation
should gain a support which they could not if presented separately.
As a rule of proceeding in the General Assembly, it is manifestly
an important one. But if it was intended to effect any practical
object for the benefit of the people in the examination, construction,
or operation of acts passed and published, we are unable to
perceive it. The title of an act may indicate to the reader its
subject, and under the rule each act would contain one subject. To
suppose that for such a purpose the Constitutional Convention

1 See People v. Campbell, 3 Giltn. 466 ; McCulloch c.  State, 11. Ind. 432.
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adopted the rule under consideration, would impute to them a most
minute provision for a very imperfect heading of the

[• 82] chapters of laws and their subdivision. This * provision
being intended to operate upon bills in their progress

through the General Assembly, it must be held to be directory
only. It relates to bills, and not to acts. It would be most
mischievous in practice to make the validity of every law depend
upon the judgment of every judicial tribunal of the State, as to
whether an act or a bill contained more than one subject, or
whether this one subject was clearly expressed in the title of the
act or bill. Such a question would be decided according to the
mental precision and mental discipline of each justice of the peace
and judge. No practical benefit could arise from such inquiries.
We are therefore of opinion that in general the only safeguard
against the ’violation of these rules of the houses is their regard
for, and their oath to support, the constitution of the State. We
say, in general, the only safeguard ; for whether a manifestly gross
and fraudulent violation of these rules might authorize the court
to pronounce a law unconstitutional, it is unnecessary to determine.
It is to be presumed no such case will ever occur.” 1

If the prevailing doctrine of the courts were in accord with this
decision, it might become important to consider whether the object
of the clause in question, as here disclosed, was not of such a
character as to make the provision mandatory even in a statute.
But we shall not enter upon that subject here, as elsewhere we
shall have occasion to refer to decisions made by the highest
judicial tribunals in nearly all of the States, recognizing similar
provisions as mandatory, and to be enforced by the courts. And
we concur fully in what was said by Mr. Justice Emmot, in
speaking of this very provision, that “ it will be found upon full
consideration to be difficult to treat any constitutional provision as
merely directory and not imperative.” 2 And with what is said by
Mr. Justice Lumpkin, as to the duty of the courts: “ It has been

1 Pirn v.  Nicholson, 6 Ohio, N. s. 179. See also the case of Washington ».
Murray, 4 Cal. 388, for similar views. In Hill ». Boyland, 40 Miss. 618, a pro-
vision requiring of all officers an oath to support the constitution, was held not
to invalidate the acts of officials who had neglected to take such an oath. And
in McPherson v. Leonard, 29 Md. 377, the provision that the style of all laws
shall be, “Be  it enacted by the General Assembly of Maryland/’ was held
directory.

• People v. Lawrence, 36 Barb. 186.
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suggested that the prohibition in the seventeenth section of the first
article of the constitution, ‘ Nor shall any law or ordinance pass
containing any matter different from what is expressed in the title
thereof/ is directory only to the legislative and executive or law-
making departments of the government. But we do not so
understand it. On the contrary, we consider it as much a
* matter of judicial cognizance as any other provision in [* 83]
that instrument. If the courts would refuse to execute a
law suspending the writ of habeas corpus when the public safety did
not require it, a law violatory of the freedom of the press, or trial
by jury, neither would they enforce a statute which contained mat-
ter different from what was expressed in the title thereof.” 1* *4

We have thus indicated some of the rules which we think are
to be observed in the construction of constitutions. It will be
perceived that we have not thought it important to quote and to
dwell upon those arbitrary rules to which so much attention is
sometimes given, and which savor rather of the closet than of
practical life. Our observation would lead us to the conclusion
that they are more often resorted to as aids in ingenious attempts
to make the constitution seem to say what it does not, than with
a view to make that instrument express its real intent. All exter-
nal aids, and especially all arbitrary rules, applied to instruments
of this popular character, are of very uncertain value ; and we do
not regard it as out of place to repeat here what we have had
occasion already to say in the course of this chapter, that they
are to be made use of with hesitation, and only with much
circumspection?

1 Protho v. Orr, 12 Geo. 86. See also Opinions of Judges, 6 Shep. 458 ;
Indiana Central Railroad Co. v. Potts, 7 Ind. 683 ; People v.  Starne, 35 Ill. 121 ;
State v .  Miller, 45 Mo. 495 ; Weaver v.  Lapsley, 48 Ala. 224.

• See People v. Cowles, 13 N. Y. 360, per Johnson, J. ; Temple ». Mead,
4 Vt. 540, per Williams, J. “ In  construing so important an instrument as a
constitution, especially those parts which affect the vital principle of republican
government, the elective franchise, or the manner of exercising it, we are not,
on the one hand, to indulge ingenious speculations which may lead us wide from
the true sense and spirit of the instrument, nor, on the other, to apply to it such
narrow and constrained views as may exclude the real object and intent of those
who framed it. We are to suppose that the authors of such an instrument had
a thorough knowledge of the force and extent of the words they employ ; that
they had a beneficial end and purpose in view ; and that, more especially in any
apparent restriction upon the mode of exercising the right of suffrage, there was
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some existing or anticipated evil which it was their purpose to avoid. If an en-
larged sense of any particular form of expression should be necessary to accom-
plish so great an object as a convenient exercise of the fundamental privilege or
right, — that of election, — such sense must be attributed. We are to suppose
that those who were delegated to the great business of distributing the powers
which emanated from the sovereignty of the people, and to the establishment of
the rules for the perpetual security of the rights of person and property, had the
wisdom to adapt their language to future as well as existing emergencies, so that
words competent to the then existing state of the community, and at the same
time capable of being expanded to embrace more extensive relations, should not

general object of the authors and the true principles of the compact, they can be ƴ
extended to other relations and circumstances which an improved state of society
may produce. Qui hard in litera hard in cortice is a familiar maxim of the law.
The letter killeth, but the spirit maketh alive, is the more forcible expression of
Scripture.” Parker, Ch. J., in Henshaw v. Foster, 9 Pick. 816.
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ǅCHAPTER V. [* 85]

OF THE POWERS WHICH THE LEGISLATIVE DEPARTMENT MAY EXERCISE.

In considering the powers which may be exercised by the legis-
lative department of one of the American States, it is natural that
we should recur to those possessed by the Parliament of Great
Britain, after which, in a measure, the American legislatures have
been modelled, and from which we derive our legislative usages
and customs, or parliamentary common law, as well as the prece-
dents by which the exercise of legislative power in this country
has been governed. It is natural, also, that we should incline to
measure the power of the legislative department in America by
the power of the like department in Britain; and to concede
without reflection that whatever the legislature of the country
from which we derive our laws could do, might also be done by
the department created for the exercise of legislative authority
in this country. But to guard against being misled by a compari-
son between the two, we must bear in mind the important dis-
tinction already pointed out, that with the Parliament rests prac-
tically the sovereignty of the country, so that i t  may exercise all the
powers of the government if it wills so to do ; while on the other
hand the legislatures of the American States are not the sovereign
authority, and, though vested with the exercise of one branch of
the sovereignty, they are nevertheless, in wielding it, hedged in
on all sides by important limitations, some of which are imposed
in express terms, and others by implications which are equally im-
perative.

“ The power and jurisdiction of Parliament,” says Sir Edwqrd
Coke? “ is so transcendent and absolute, that it cannot be con-
fined, either for persons or causes, within any bounds. And of
this high court it may truly be said : ‘ Si antiquitatem spectes,
est vetustissima ; si dignitatem est bonoratissima ; si jurisdic-
tionem, est capacissima.’ It hath sovereign and uncontrolled
authority in the making, confirming, enlarging, restraining, abro-

, 1 4 Inst. 86.
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gating, repealing, reviving, and expounding of laws, concerning
matters of all possible denominations, ecclesiastical or

[• 86] temporal, * civil, military, maritime, or criminal ; this
being the place where that absolute despotic power, which

must in all governments reside somewhere, is entrusted by the
constitution of these kingdoms. All mischiefs and grievances,
operations and remedies, that transcend the ordinary course of the
laws, are within the reach of this extraordinary tribunal. I t  can
regulate or new-model the succession to the Crown, as was done in
the reign of Henry VIII. and William III. I t  can alter the
established religion of the land;  as was done in a variety of
instances, in the reign of King Henry VIII. and his three children.
It can change and create afresh even the constitution of the king-
dom and of Parliaments themselves, as was done by the Act of

- Union, and the several statutes for triennial and septennial elec-
tions. It can, in short, do every thing that is not naturally impos-
sible ; and therefore some have not scrupled to call its power, by a
figure rather too bold, the omnipotence of Parliament. True i t  is,
that what the Parliament doth, no authority upon earth can undo;
so that i t  is a matter most essential to the liberties of this king-
dom that such members be delegated to this important trust as are
most eminent for their probity, their fortitude, and tlieir knowl-
edge ; for it was a known apothegm of the great Lord Treasurer
Burleigh, ‘ that England could never be ruined but by a Parlia-
ment’  ; and as Sir Matthew Hale observes : 1 This being the highest
and greatest court, over which none other can have jurisdiction
in the kingdom, if by any means a misgovernment should fall
upon it, the subjects of this kingdom are left without all manner
of remedy.’” 1

The strong language in which the complete jurisdiction of
Parliament is here described is certainly inapplicable to any
authority in the American States, unless it be to the people of
the States when met in their primary capacity for the formation
of their fundamental l aw;  and even then there rest upon them
the restraints of the Constitution of the United States, which
bind them as absolutely as they do the governments which they
create. It becomes important, therefore, to ascertain in what
respect the State legislatures resemble the Parliament in the

1 1 Bl. Com. 160.
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powers they exercise, and how far we may extend the comparison
without losing sight of the fundamental ideas and principles of
the American system.

• The first and most notable difference is that to which [* 87]
we have already alluded, and which springs from the dif-
ferent theory on which the British Constitution rests. When Par-
liament is recognized a« possessing the sovereign power of the
country, it is  evident that the resemblance between it and Ameri-
can legislatures in regard to their ultimate powers cannot be car-
ried very far. The American legislatures only exercise a certain
portion of the sovereign power. The sovereignty is in the people ;
and the legislatures which they have created are only to discharge
a trust of which they have been made a depository, but with well-
defined restrictions.

Upon this difference i t  is to be observed, that while Parliament,
to any extent i t  may choose, may exercise judicial authority, one
of the most noticeable features in American constitutional law
is, the care taken to separate legislative, executive, and judicial
functions. I t  has evidently been the intention of the people in
every State that the exercise of each should rest with a separate
department The different classes of power have been appor-
tioned to different departments ; and this being all done by the
same instrument, there is an implied exclusion of each department
from exercising the functions conferred upon the others.

There are two fundamental rules by which we may measure the
extent of the legislative authority in the States : —

1. In creating a legislative department and conferring upon it
the legislative power, the people must be understood to have con-
ferred the full and complete power as it rests in, and may be exer-
cised by, the sovereign power of any country, subject only to such
restrictions as they may have seen fit to impose, and to the limita-
tions which are contained in the Constitution of the United States.
The legislative department is not made a special agency, for the
exercise of specifically defined legislative powers, but is entrusted
with the general authority to make laws at discretion.

2. But the apportionment to this department of legislative
power does not sanction the exercise of executive or judicial
functions, except in those cases, warranted by parliamentary usage,
where they are incidental, necessary, or proper to the exercise of
legislative authority, or where the constitution itself, in specified
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cases, may expressly permit it. Executive power is so intimately
connected with legislative, that it is not easy to draw a line of

separation ; but the grant of the judicial power to the
[* 88] department * created for the purpose of exercising it must

be regarded as an exclusive grant, covering the whole
power, subject only to the limitations which the constitutions
impose, and to the incidental exceptions before referred to.
While, therefore, the American legislatures may exercise the legis-
lative powers which the Parliament of Great Britain wields, except
as restrictions are imposed, they are at the same time excluded
from other functions which may be, and sometimes habitually are,
exercised by the Parliament.

“The  people in framing the constitution,” says Denio, Ch. J . ,
“committed to the legislature the whole law-making power of
the State, which they did not expressly or impliedly withhold.
Plenary power in the legislature, for all purposes of civil govern-
ment, is the rule. A prohibition to exercise a particular power is
an exception. In inquiring, therefore, whether a given statute is
constitutional, it is for those who question its validity to show that
it is forbidden. I do not mean that the power must be expressly
inhibited, for there are but few positive restraints upon the legisla-
tive power contained in the instrument. The first article lays
down the ancient limitations which have always been considered
essential in a constitutional government, whether monarchical
or popular ; and there are scattered through the instrument a few
other provisions in restraint of legislative authority. But the
affirmative prescriptions and the general arrangements of the
constitution are far more fruitful of restraints upon the legisla-
ture. Every positive direction contains an implication against
every thing contrary to it, or which would frustrate or disappoint
the purpose of that provision. The frame of the government, the
grant of legislative power itself, the organization of the executive
authority, the erection of the principal courts of justice, create
implied limitations upon the law-making authority as strong as
though a negative was expressed in. each instance ; but indepen-
dently of these restraints, express or implied, every subject within
the scope of civil government is liable to be dealt with by the legis-
lature.” 1

1 People v. Draper, 15 N. Y. 543.
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* “ It has never been questioned , so far as I know/’ says Redfield,
Ch. J. ,  “ that the American legislatures have the same unlimited
power in regard to legislation which resides in the British Parlia-
ment, except where they are restrained by written consti-
tutions. * That must be conceded, I think, to be a funda- [* 89]
mental principle in the political organization of the
American States. We cannot well comprehend how, upon princi-
ple, it should be otherwise. The people must, of course, possess
all legislative power originally. They have committed this in the
most general and unlimited manner to the several State legisla*
tures, saving only such restrictions as are imposed by the Consti-
tution of the United States, or of the particular State in question.” 1

“ I entertain no doubt,” says Comstock, J.,  “ that aside from
the special limitations of the Constitution,' the legislature cannot
exercise powers which are in their nature essentially judicial or
executive. These are, by the Constitution, distributed to other
departments of the government. It is only the * legislative power ’
which is vested in the senate and assembly. But where the con-
stitution is silent, and there is no clear usurpation of the powers
distributed to other departments, I think there would be great
difficulty and great danger in attempting to define the limits of
this power. Chief Justice Marshall said: ‘ How far the power of
giving the law may involve every other power, in cases where the
constitution is silent, never has been, and perhaps never can be,
definitely stated? 2* 4 That very eminent judge felt the difficulty ;
but the danger was less apparent then than i t  is now, when theo-
ries, alleged to be founded in natural reason or inalienable rights,
but subversive of the just and necessary powers of government,
attract the belief of considerable classes of men, and when too
much reverence for government and law is certainly among the
least of the perils to which our institutions are exposed. I am
reluctant to enter upon this field of inquiry, satisfied, as I am,
that no rule can be laid down in terms which may not contain the
germ of great mischief to society, by giving to private opinion and

1 Thorpe r. Rutland & Burlington Railroad Co.,  27 Vt. 142. See also Leg-
gett v. Hunter, 19 N. Y. 445; Cochran v. Van Surlay, 20 Wend. 865 ; People
v. Morrell, 21 Wend. 568 ; Sears o. Cottrell, 5 Mich. 251 ; Mason v. Wait, 4
Scam. 134 ; People v.  Supervisors of Orange, 27 Barb. 593 ; Taylor ». Porter,
4 Hill, 144, per Bronson, J.

• Fletcher v.  Peck, 6 Cranch, 136.
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speculation a license to oppose themselves to the just and legiti-
mate powers of government.” 1

Numerous other opinions might be cited to the same
[* 90] effect with • those from which we have here quoted ; but

as we shall have occasion to refer to them elsewhere, in
considering the circumstances under which a statute may be
declared unconstitutional, we shall refrain from further references
in this place. Nor shall we enter upon a discussion of the ques-
tion suggested by Chief Justice Marshall as above quoted;  2 since,
however interesting it may be as an abstract question, it is made
practically unimportant by the careful separation of duties between
the several departments of the government which has been made
by each of the State constitutions. Had no such separation been
made, the disposal of executive and judicial duties must have
devolved upon the department vested with the general authority
to make laws ; 3 but assuming them to be apportioned already , we
are only at liberty to liken the power of the State legislature to
that of the Parliament, when it confines its action to an exercise
of legislative functions; and such authority as is in its nature
either executive or judicial is  beyond its constitutional powers,
with the few exceptions to which we have already referred.

It will be important therefore to consider those cases where
legislation has been questioned as encroaching upon judicial
authority ; and to this end i t  may be useful, at the outset, to en-
deavor to define legislative and judicial power respectively, that
we may the better be enabled to point out the proper line of dis-
tinction when questions arise in their practical application to
actual cases.

The legislative power is the authority, under the Constitution, to
make laws, and to alter and repeal them. Laws, in the sense in
which the word is here employed, are rules of civil conduct, or

1 Wynehamer ®. People, 13 N .  Y. 391.
1 The power to distribute the judicial power, except so far as that has been

done by the constitution, rests with the legislature ; but when the constitution
has conferred it upon certain specified courts, this must be understood to embrace
the whole judicial power, and the legislature cannot vest any portion of it else-
where. State v. Maynard, 14 Ill. 420 ; Gibson v. Emerson, 2 Eng. 173 ; Chand-
ler v.  Nash, 5 Mich. 409.

3 Calder v.  Bull, 2 Root, 350, and 3 Dall. 386 ; Ross v. Whitman, 6 Cal. 361 ;
Smith t>. Judge, 17 Cal. 547 ; per Patterson, J . ,  in Cooper v. Telfair, 4 Dall. 19 ;
Martin v .  Hunter's Lessee, 1 Wheat. 304.
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statutes, which the legislative will has prescribed. “ The laws of
a State,” observes Mr. Justice Story, “are  more usually under-
stood to mean the rules and enactments promulgated by the legis-
lative authority thereof, or long-established local customs
having * the  force of laws.” 1 “The  difference between [*91]
the departments undoubtedly is, that the legislature
makes, the executive executes, and the judiciary construes, the
law.” 2* And it is said that that which distinguishes a judicial
from a legislative act is, that the one is a determination of what
the existing law is in relation to some existing thing already done
or happened; while the other is a predetermination of what the law
shall be for the regulation of all future cases falling under its pro-
visions. 8 And in another case it is said : “ The legislative power
extends only to the making of laws, and in its exercise it is limited
and restrained by the paramount authority of the Federal and
State constitutions. It cannot directly reach the property or
vested rights of the citizen by providing for their forfeiture or
transfer to another, without trial and judgment in the courts : for
to do so would be the exercise of a power which belongs to another
branch of the government, and is forbidden to the legislative.” 4* 

“That  is not legislation which adjudicates in a particular case,
prescribes the rule contrary to the general law, and orders it to be
enforced. Such power assimilates itself more closely to despotic
rule than any other attribute of government.” 6* 

On the other hand, to adjudicate upon, and protect, the rights
and interests of individual citizens, and to that end to construe
and apply the laws, is the peculiar province of the judicial depart-
ment. 6 “ No particular definition of judicial power,” says Wood-

1 Swift v. Tyson, 16 Pet. 18.
1 Per Marshall, Ch. J . ,  in Wayman v .  Southard, 10 Wheat. 46 ;  Per Gibson,

Ch. J . ,  in Greenough v. Greenough, 11 Penn. St. 494. See State v. Gleason,
12 Fla. 190.

• Bates v. Kimball, 2 Chip. 77.
4 Newland v. Marsh, 19 Ill. 882.
• Ervine’s Appeal, 16 Penn. St. 266. See also Greenough c .  Greenough, 11

Penn. St. 494 ; Dechastellux c.  Fairchild, 15 Penn. St. 18.
• Cincinnati, &c. Railroad Co. c.  Commissioners of Clinton Co. 1 Ohio

N.  s.  81. See also King t>. Dedham Bank, 15 Mass. 454;  Gordon v. Ingraham,
1 Grant's Cases, 152 ; People v.  Supervisors of New York, 16 N. Y. 432 ; Beebe
v. State, 6 Ind. 515;  Greenough v. Greenough, 11 Penn. St. 494; Taylor v.
Place, 4 R. I. 824. In State v. Adams, 44 Mo. 570, a legislative act which
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bury, J., “ is given in the constitution [of New Hampshire], and,
considering the general nature of the instrument, none was to be
expected. Critical statements of the meanings in which all im-
portant words were employed would have swollen into volumes ;
and when those words possessed a customary signification, a defi-

nition of them would have been useless. But ‘ powers
[*92]  judicial,’ * ‘  judiciary powers,’ and ‘judicatures’ are all

phrases used in the constitution ; and though not particu-
larly defined, are still so used to designate with clearness that
department of government which i t  was intended should inter-
pret and administer the laws. On general principles, therefore,
those inquiries, deliberations, orders, and decrees, which are
peculiar to such a department, must in their nature be judicial
acts. Nor can they be both judicial and legislative ; because a
marked difference exists between the employment of judicial and
legislative tribunals. The former decide upon the legality of
claims and conduct, and the latter make rules upon which, in con-
nection with the constitution, those decisions should be founded.
It is the province of judges to determine what is the law upon
existing cases. In fine, the law is applied by the one, and made
by the other. To do the first, therefore, — to compare the claims
of parties with the law of the land before established, — is in its
nature a judicial act. But to do the last — to pass new rules for
the regulation of new controversies — is in its nature a legislative
act ; and if these rules interfere with the past, or the present, and
do not look wholly to the future, they violate the definition of a
law as ‘ a rule of civil conduct ; ’ 1 because no rule of conduct can
with consistency operate upon what occurred before the rule itself
was promulgated.

“ It is the province of judicial power, also, to decide private
disputes between or concerning persons ; but of legislative power
to regulate public concerns, and to make laws for the benefit and
welfare of the State. Nor does the passage of private statutes
conflict with these principles ; because such statutes, when lawful,
are enacted on petition, or by the consent of all concerned ; or else

declared certain college officers to have vacated their offices by failure to take
an oath prescribed by a previous act, and which proceeded to appoint successors,
was held void as an exercise of judicial power.

‘ IB .  Com. 44.
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they forbear to interfere with past transactions and vested
rights?’ 1

With these definitions and explanations, we shall now proceed
to consider some of the cases in which the courts have attempted
to draw the line of distinction between the proper functions of the
legislative and judicial departments, in cases where it has been
claimed that the legislature have exceeded their power by invading
the domain of judicial authority.

* Declaratory Statutes. [* 93]

Legislation is either introductory of new rules, or it is de-
claratory of existing rules. “ A declaratory statute is  one which
is passed in order to put an end to a doubt as to what is the com-
mon law, or the meaning of another statute, and which declares
what i t  is and ever has been. 2 Such a statute, therefore, is always
in a certain sense retrospective ; because it assumes to determine
what the law was before it  was passed ; and as a declaratory statute
is important only in those cases where doubts have already arisen,
the statute, when passed, may be found to declare the law to be
different from what it has already been adjudged to be by the
courts. Thus Mr. Fox’s Libel Act declared that, by the law of
England, juries were judges of the law in prosecutions for libel ; it
did not purport to introduce a new rule, but to declare a rule
already and always in force. Yet previous to the passage of this
act the courts had repeatedly held that the jury in these cases were
only to pass upon the fact of publication and the truth of
the innuendoes ; and whether the publication was libellous or not
was a question of law which addressed itself exclusively to the
court. Thus the legislature declared the law to be what the courts
had declared it was not So in the State of New York, after the
courts had held that insurance companies were taxable to a certain
extent under an existing statute, the legislature passed another
act, declaring that such companies were only taxable at a certain
other rate ; and it was thereby declared that such was the intention

1 Merrill c. Sherburne, 1 N. H.  204. See Jones ®. Perry, 10 Yerg. 69 ; Tay-
lor v. Porter, 4 Hill, 144 ; Ogden v. Blackledge, 2 Cranch, 272 ; Dash v .  Van
Kleek, 7 Johns. 498 ; Wilkinson v. Leland, 2 Pet. 657 ; Leland c .  Wilkinson,
10 Pet. 297.

1 Bouv. Law Die. “Statute.”
7 [ 97 ]
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and true construction of the original statute. 1 In these cases it
will be perceived that the courts, in the due exercise of their
authority as interpreters of the laws, have declared what the rule
established by the common law or by statute is, and that the
legislature has then interposed, put its own construction upon the
existing law, and in effect declared the judicial interpretation to be
unfounded and unwarrantable. The courts in these cases have
clearly kept within the proper limits of their jurisdiction, and if
they have erred, the error has been one of judgment only, and has
not extended to usurpation of power. Was the legislature also
within the limits of its authority when it passed the declaratory

statute ?
[* 94] * The decision of this question must depend upon the

practical application which is sought to be made of the
declaratory statute, and whether it is designed to have practically
a retrospective operation, or only to establish a construction of the
doubtful law for the determination of cases that may arise in the
future. It is always competent to change an existing law by a
declaratory statute ; and where it is only to operate upon future
cases, i t  is no objection to its validity that it assumes the law to
have been in the past what it is now declared that it shall be in the
future. But the legislative action cannot be made to retroact upon
past controversies, and to reverse decisions which the courts, in the
exercise of their undoubted authority, have made ; for this would
not only be the exercise of judicial power, but it would be its
exercise in the most objectionable and offensive form, since the
legislature would in effect sit as a court of review to which parties
might appeal when dissatisfied with the rulings of the courts. 2

1 People v.  Supervisors of New York, 16 N.  Y. 424.
1 In several different cases the courts of Pennsylvania had decided that a

testator's mark to his name, at the foot of a testamentary paper, but without
proof that the name was written by his express direction, was not the signature
required by the statute, and the legislature, to use the language of Chief Justice
Gibson, “ declared, in order to overrule it, that every last will and testament
heretofore made, or hereafter to be made, except such as may have been fully-
adjudicated prior to the passage of this act, to which the testator's name is sub-
scribed by his direction, or to which the testator has made his mark or cross, shall
be deemed and taken to be valid. How this mandate to the courts to establish
a particular interpretation of a particular statute, can be taken for any thing else
than an exercise of judicial power in settling a question of interpretation, I know
not. The judiciary had certainly recognized a legislative interpretation of a
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As the legislature cannot set aside the construction of the law
already applied by the courts to actual cases, neither can it compel
the courts for the future to adopt a particular construction of a law
which the legislature permits to remain in force. “ To declare
what the law ia, or has been, is a judicial power ; to declare what
the law ahall be, is legislative. One of the fundamental principles
of all our -governments is, that the legislative power
• shall be separate from the judicial.” 1 If the legislature [* 95]
would prescribe a different rule for the future from that
which the courts enforce, it must be done by statute, and cannot be
done by a mandate to the courts, which leaves the law unchanged,
but seeks to compel the courts to construe and apply it, not
according to the judicial, but according to the legislative
judgment. 3 But in any case the substance of the legislative
action should be regarded rather than the form ; and if i t  appears
to be the intention to establish by declaratory statute a rule of
conduct for the future, the courts should accept and act upon it,
without too nicely inquiring whether the mode by which the new
rule is established is the best, most decorous and suitable that
could have been adopted or not.

If the legislature cannot thus indirectly control the action of the
courts, by requiring of them a construction of the law according to
its own views, it is very plain it cannot do so directly, by setting
aside their judgments, compelling them to grant new trials,
ordering the discharge of offenders, 8 or directing what particular

statute before it had itself acted, and consequently before a purchaser had been
misled by its judgment ; but he might have paid for a title on the unmistakable
meaning of plain words ; and for the legislature subsequently to distort or per-
vert it, and to enact that white meant black, or that black meant white, would
in the same degree be an exercise of arbitrary and unconstitutional power.”
Greenough ». Greenough, 11 Penn. St.  494. The act in this case was held void
so far as its operation was retrospective, but valid as to future cases. And see
Reiser v. Tell Association, 39 Penn. St.‘ 137.

1 Dash n. Van Kleek, 7 Johns. 498, per Thompson, J. ; Ogden v. Blackledge,
2 Cranch, 272.

• Governor v. Porter, 5 Humph. 165 ; People v.  Supervisors, &c., 16 N. Y.
424 ; Reiser v. Tell Association, 39 Penn. St.  137 ; O'Conner v. Warner, 4 W.
& S .  227 ; Lambertson v. Hogan, 2 Penn. St. 25.

* In State t>. Fleming, 7 Humph. 152, a legislative resolve that “ no fine, for-
feiture, or imprisonment, should be imposed or recovered under the act of 1837
[then in force], and that all causes pending in any of the courts for such offence
should be dismissed,” was held void as an invasion of judicial authority. The
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steps shall be taken in the progress of a judicial inquiry. 1

[* 96] • And as a court must act as an organized body of judges,
and, where differences of opinion arise, they can only

decide by majorities, it lias been held that it would not be in the
power of the legislature to provide that, in certain contingencies,
the opinion of the minority of a court, vested with power by the
constitution, should prevail, so that the decision of the court
in such cases should be rendered against the judgment of its
members.2

legislature cannot declare a forfeiture of a right to act as curators of a college.
State v.  Adams, 44 Mo. 570. But to take away by statute a statutory right of
appeal is not an exercise of judicial authority. Ex parte McCardle, 7 Wai.
506. And it has been held that a statute allowing an appeal in a particular case
was valid. Prout v.  Berry, 2 Gill, 147 ; State v.  Northern Central R.R. Co.
18 Md. 193. But see cases cited in next note.

1 Opinions of Judges on the Dorr case, 8 R. I. 299. In the case of Picquet,
Appellant, 5 Pick. 64, the Judge of Probate had ordered letters of administration
to issue to an applicant therefor, on his giving bond in the penal sum of $50,000,
with sureties within the Commonwealth, for the faithful performance of his duties.
He was unable to give the bond, and applied to the legislature for relief. There-
upon a resolve was passed “ empowering ” the Judge of Probate to grant the
letters of administration, provided the petitioner should give bond with his
brother, a resident of Paris, France, as surety, and “ that such bond should be
in lieu of any and all bond or bonds by any law or statute in this Commonwealth
now in force required,” &c. The Judge of Probate refused to grant the letters
on the terms specified in this resolve, and the Supreme Court, while holding that
it was not compulsory upon him, also declared their opinion that, if it were so, it
would be inoperative and void. In Bradford v.  Brooks, 2 Aik. 284, it was de-
cided that the legislature had no power to revive a commission for proving claims
against an estate after it had once expired. See also Bagg’s Appeal, 48 Penn.
St. 512. In Hill v.  Sunderland, 8 Vt. 507 ; and Burch v.  Newberry, 10 N.  Y.
374, it was held that the legislature had no power to grant to parties a right to
appeal after it was gone under the general law. Besides the authorities referred
to, to show that the legislature cannot grant a new trial, see Lewis v. Webb,
8 Greenl. 826 ; Durham v.  Lewiston, 4 Greenl. 140 ; Bates ». Kimball, 2 Chip.
77 ; Staniford o. Barry, 1 Aik. 814; Merrill v. Sherburne, 1 N. H.  199 ; Dechas-
tellux o. Fairchild, 15 Penn. St. 18 ;  Taylor v. Place, 4 R. I.  324; Young v.
State Bank, 4 Ind. 801 ; Lanier v.  Gallatas, 18 La. An. 175 ; Miller o. State, 8 Gill,
145;  Beebe v.  State, 6 Ind. 515;  Atkinson e .  Dunlap, 50 Me. I l l ;  Weaver
v.  Lapsley, 43 Ala. 224; Saunders v. Cabaniss, xb. 178. In Burt t> Williams,
24 Ark. 91, it was held that the granting of continuances of pending cases was
the exercise of judicial authority, and a legislative act assuming to do this was
void.

1 In Clapp v. Ely, 8 Dutch, 622, it was he ld that a statute which provided that
no judgment of the Supreme Court should be reversed by the Court of Errors
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Nor is it in the power of the legislature to bind individuals by a
recital of facts in a statute, to be used as evidence against the
parties interested. A recital of facts in the preamble of a statute
may perhaps be evidence, where i t  relates to matters of a public
nature, as that riots or disorders exist in a certain part of the
country ; 1 but where the facts concern the rights of individuals,
the legislature cannot adjudicate upon them. As private statutes
are generally obtained on the application of some party interested,
and are put in form to suit his wishes, perhaps their exclusion
from being made evidence against any other party would result
from other general principles ; but i t  is clear that the recital could
have no force, except as a judicial finding of facts; and that
such finding is not within the legislative province. 2

* We come now to a class of cases in regard to which [*97]
there has been serious contrariety of opinion ; springing
from the fact, perhaps, that the purpose sought to be accomplished
by the statutes is generally effected by judicial proceedings, so that
if the statutes are not a direct invasion of judicial authority, they
at least cover ground which the courts usually occupy under gen-
eral laws which confer the jurisdiction upon them. We refer to

Statute* conferring Power upon Guardian* and other Trustee* to
sell Lands.

Whenever it becomes necessary or proper to sell the estate of
a decedent for the payment of debts, or of a lunatic or other
incompetent person for the same purpose, or for future support,
or of a minor to provide the means for his education and nurture,
or for the more profitable investment of the proceeds, or of ten-
ants in common to effectuate a partition between them, it will

and Appeals, unless a majority of those members of the court who were com-
petent to sit on the hearing and decision should concur in the reversal, was
unconstitutional. Its effect would be, if the court were not full, to make the
opinion of the minority in favor of affirmance control that of the majority in
favor of reversal, unless the latter were a majority of the whole court. Such a
provision in the constitution might be proper and unexceptionable ; but if  the
constitution has created a Court of Appeals, without any restriction of this char-
acter, the ruling of this case is that the legislature cannot impose it. The court
was nearly equally divided, standing seven to six.

1 Rex ». Sutton, 4 M. & S .  532.
* Elmendorf t>. Carmichael, 3 Litt. 478 ; Parmelee v. Thompson, 7 Hill, 80.
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probably be found in every State that some court is vested with
jurisdiction to make the necessary order, if the facts seem to
render it important after a hearing of the parties in interest.
The case is eminently one for judicial investigation. There are
facts to be inquired into, in regard to which it is always possible
that disputes may arise ; the party in interest is often incompetent
to act on his own behalf, and his interest is carefully to be
inquired into and guarded ; and as the proceeding will usually be
ex parte, there is more than the ordinary opportunity for fraud
upon the party interested, as well as upon the authority which
grants permission. It is highly and peculiarly proper, therefore,
that by general laws judicial inquiry should be provided for
these cases, and that these laws should provide for notice to all
proper parties, and an opportunity for the presentation of any
facts which might bear upon the propriety of granting the applica-
tions.

But it will sometimes be found that the general laws provided
for these cases are not applicable to some which arise ; or if appli-
cable, that they do not always accomplish fully all that seems
desirable ; and in these cases, and perhaps also in some others
without similar excuse, i t  has not been unusual for legislative au-
thority to intervene, and by special statute to grant the power

which, under the general law, is granted by the courts.
[* 98] The * power to pass such statutes has often been disputed,

and it may be well to see upon what basis of authority as
well as of reason it rests.

If in fact judicial inquiry is essential in these cases, it would
seem clear that such statutes must be ineffectual and void. But
if judicial inquiry is not essential, and the legislature may confer
the power of sale in such a case upon an ex parte presentation of
evidence, or upon the representations of the parties without any
proof whatever, then we must consider the general laws to be
passed, not because the cases fall within the province of judicial
action, but because the courts can more conveniently consider,
and properly, safely, and inexpensively pass upon such cases, than
the legislative body, where the power primarily rests. 1

1 There are constitutional provisions in Kentucky, Virginia, Missouri, Oregon,
Nevada, Indiana, Maryland, New Jersey, Arkansas, Florida, and Michigan, for-
bidding special laws licensing the sale of the lands of minors and other persons
under legal disability. Perhaps the general provision in some other constitu-
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The rule upon this subject, as we deduce i t  from the authorities,
seems to be this : If the party standing in position of trustee
applies for permission to make the sale, for a purpose apparently
for the interest of the cestui que trust, and there are no adverse
interests to be considered and adjudicated, the case is not one
which requires judicial action, but it is optional with the legisla-
ture to grant the relief by statute, or to refer the case to the
courts for consideration, according as the one course or the other,
on considerations of policy, may seem desirable.

In the case of Rice v. Parkman,1 it appeared that, certain mi-
nors having become entitled to real estate by descent from their
mother, the legislature passed a special statute empowering their
father as guardian for them, and, after giving bond to the judge
of probate, to sell and convey the lands, and put the proceeds at
interest on good security for the benefit of the minor owners.
A sale was made accordingly; but the children, after coming of
age, brought suit against the party claiming under the sale, insist-
ing that the special statute was void. There was in force at the
time this special statute was passed a general statute, under which
license might have been granted by the courts ; but i t  was held
that this general law did not deprive the legislature of that
full • and complete control over such cases which it would [* 99]
have possessed had no such statute existed. “If ,” say
the court, “ the power by which the resolve authorizing the sale in
this case was passed were of a judicial nature, it would be very
clear that it could not have been exercised by the legislature with-
out violating an express provision of the constitution. But it
does not seem to us to be of this description of power ; for it was
not a case of controversy between party and party, nor is there
any decree or judgment affecting the title to property. The
only object of the authority granted by the legislature was to trans-
mute real into personal estate, for purposes beneficial to all who
were interested therein. This is a power frequently exercised by
the legislature of this State, since the adoption of the constitution,
and by the legislature of the province and of the colony, while
under the sovereignty of Great Britain, analogous to the power
exercised by the British Parliament on similar subjects, time out

tions, forbidding special laws in cases where a general law could be made appli-
cable, might also be held to exclude such special authorization.

1 16 Mass. 326.
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of mind. Indeed, i t  seems absolutely necessary for the interest of
those who, by the general rules of law, are incapacitated from dis-
posing of their property, that a power should exist somewhere of
converting lands into money. For otherwise many minors might
suffer, although having property ; it not being in a condition to yield
an income. This power must rest in the legislature, in this Com-
monwealth ; that body being alone competent to act as the general
guardian and protector of those who are disabled to act for them-
selves.

“ It was undoubtedly wise to delegate this authority to other
bodies, whose sessions are regular and constant, and whose struc-
ture may enable them more easily to understand the merits of the
particular application brought before them. But it does not fol-
low that, because the power has been delegated by the legislature
to courts of law, it is judicial in its character. For aught we see,
the same authority might have been given to the selectmen of
each town, or to the clerks or registers of the counties, it being a
mere ministerial act, certainly requiring discretion, and some-
times knowledge of law, for its due exercise, but still partaking
in no degree of the characteristics of judicial power. It is doubt-
less included in the general authority granted by the people to
the legislature by the constitution. For full power and authority
is given from time to time to make, ordain, and establish all

manner of wholesome and reasonable orders, laws, stat-
[*100] utes, and ordinances, directions and restrictions (so as

the same be not repugnant or contrary to the constitu-
tion), as they shall judge to be for the good and welfare of the
Commonwealth, and of the subjects thereof. No one imagines
that, under this general authority, the legislature could deprive a
citizen of his estate, or impair any valuable contract in which he
might be interested. But there seems to be no reason to doubt
that, upon his application, or the application of those who properly
represent him if disabled from acting himself, a beneficial change
of his estate, or a sale of i t  for purposes necessary and convenient
for the lawful owner, is  a just and proper subject for the exercise
of that authority. It is, in fact, protecting him in his property,
which the legislature is bound to do, and enabling him to derive
subsistence, comfort, and education from property which might oth-
erwise be wholly useless during that period of life when i t  might
be most beneficially employed.

[104 ]

Digitized by CiOOQlC



CH. V.] POWERS EXERCISED BY LEGISLATIVE DEPARTMENT. * 100

“ I f  this be not true, then the general laws, under which so
many estates of minors, persons non compos mentis, and others,
have been sold and converted into money, are unauthorized by
the constitution, and void. For the courts derive their authority
from the legislature, and, i t  not being of a judicial nature, if the
legislature had i t  not, they could not communicate i t  to any
other body. Thus, if there were no power to relieve those from
actual distress who had unproductive property, and were dis-
abled from conveying it themselves, it would seem that one of the
most essential objects of government — that of providing for the
welfare of the citizens — would be lost. But the argument which
has most weight on the part of the defendants is, that the legisla-
ture has exercised its power over this subject in the only consti-
tutional way, by establishing a general provision ; and that, having
done this, their authority has ceased, they having no right to
interfere in particular cases. And if the question were one of
expediency only, wo should perhaps be convinced by the argu-
ment, that it would be better for all such applications to be made
to the courts empowered to sustain them. But as a question of
right, we think the argument fails. The constituent, when he
has delegated an authority without an interest, may do the act
himself which he has authorized another to do ;  and especially
when that constituent is the legislature, and is not prohibited
by the constitution from exercising the authority. In-
deed, the ’whole authority might be revoked, and the [*101]
legislature resume the burden of the business to itself, if
in its wisdom it should determine that the common welfare required
it. I t  is not legislation which must be by general acts and rules,
but the use of a parental or tutorial power, for purposes of kind-
ness, without interfering with or prejudice to the rights of any but
those who apply for specific relief. The title of strangers is not in
any degree affected by such an interposition.”

A similar statute was sustained by the Court for the Correction
of Errors in New York. “ It is clearly,” says the Chancellor,
“ within the powers of the legislature, as parens patrice, to prescribe
such rules and regulations as it may deem proper for the superin-
tendence, disposition, and management of the property and effects
of infants, lunatics, and other persons who are incapable of managing
their own affairs. But even that power cannot constitutionally be
so far extended as to transfer the beneficial use of the property to
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another person, except in those cases where it can legally be
presumed the owner of the property would himself have given the
use of his property to the other, if he had been in a situation to act
for himself, as in the case of a provision out of the estate of an
infant or lunatic for the support of an indigent parent or other
near relative.” 1

1 Cochran r.  Van Surlay, 20 Wend. 373. See the same case in the Supreme
Court, sub nom. Clarke v. Van Surlay, 15 Wend. 436. See also Suydam v.
Williamson, 24 How. 427 ; Williamson p. Suydam, 6 Wai. 723 ; Heirs of Hol-
man v.  Bank of Norfolk, 12 Ala. 869 ; Florentine v.  Barton, 2 Wai. 210. In
Opinions of the Judges, 4 N. H.  572, the validity of such a special statute, under
the constitution of New Hampshire was denied. The judges say : “ The objec-
tion to the exercise of such a power by the legislature is, that it is in its nature
both legislative and judicial. It is the province of the legislature to prescribe the
rule of law, but to apply it to particular cases is the business of the courts of law.
And the thirty-eighth article in the Bill of Rights declares that ‘ in the government
of the State the three essential powers thereof, to wit, the legislative, executive, and
judicial, ought to be kept as separate from, and independent of, each other as the
nature of a free government will admit, or as consistent with that chain of con-
nection that binds the whole fabric of the constitution in one indissoluble bond of
union and amity.’ The exercise of such a power by the legislature can never be
necessary. By the existing laws, judges of probate have very extensive juris-
diction to license the sale of real estate of minors by their guardians. If the
jurisdiction of the judges of probate be not sufficiently extensive to reach all
proper cases, it may be a good reason why that jurisdiction should be extended,
but can hardly be deemed a sufficient reason for the particular interposition of the
legislature in an individual case. If there be a defect in the laws, they should be
amended. Under our institutions all men are viewed as equal, entitled to enjoy
equal privileges, and to be governed by equal laws. If it be fit and proper that
license should be given to one guardian, under particular circumstances, to sell
the estate of his ward, it is fit and proper that all other guardians should, under
similar circumstances, have the same license. This is the very genius and spirit
of our institutions. And we are of opinion that an act of the legislature to
authorize the sale of the land of a particular minor by bis guardian cannot be
easily reconciled with the spirit of the article in the Bill of Rights which we have
just cited. It is true that the grant of such a license by the legislature to the
guardian is intended as a privilege and a benefit to the ward. But by the law of
the land no minor is capable of assenting to a sale of his real estate in such a
manner as to bind himself. And no guardian is permitted by the same law to
determine when the estate of his ward ought and when it ought not to be sold.
In the contemplation of the law, the one has not sufficient discretion to judge of
the propriety and expediency of a sale of his estate, and the other is not to be
intrusted with the power of judging. Such being the general law of the land, it
is presumable that the legislature would be unwilling to rest the justification of an
act authorizing the sale of a minor’s estate upon any assent which the guardian
or the minor could give in the proceeding. The question then is, as it seems to
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• The same ruling has been made in analogous cases. [ *102 ]
In Ohio, a special act of the legislature authorizing commis-
sioners to make sale of lands held in fee tail, by devisees under a
will, in order to cut off the entailment and effect a partition
between them, — the statute being applied for by the mother of the
devisees and the executor of the will, and on behalf of the
devisees, — was held not obnoxious to constitutional objection, and
as sustainable on immemorial legislative usage, and on the same
ground which would support general laws for the same purpose. 1

In a case in the Supreme Court of the United States, where an
executrix who had proved a will in New Hampshire made sale of
lands without authority in Rhode Island, for the purpose of
satisfying debts against tile estate, a subsequent act of the
Rhode Island legislature, * confirming the sale, was held [* 103]
not an encroachment upon the judicial power. The land,
it was said, descended to the heirs subject to a lien for the payment
of debts, and there is nothing in the nature of the act of authorizing
a sale to satisfy the lien, which requires that it should be performed
by a judicial tribunal, or that it should be performed by a delegate
rather than by the legislature itself. I t  is remedial in its nature,
to give effect to existing rights. 2 The case showed the actual
existence of debts, and indeed a judicial license for the sale of
lands to satisfy them had been granted in New Hampshire before
the sale was made. The decision was afterwards followed in a
carefully considered case in the same court.  8 In each of these
cases it is assumed that the legislature does not by the special
statute determine the existence or amount of the debts, and

ns, Can a ward be deprived of his inheritance without his consent by an act of
the legislature which is intended to apply to no other individual ? The fifteenth
article of  the Bill of Rights declares that no subject shall be deprived of his prop-
erty but by the judgment of his peers or the law of the land. Can an act of the
legislature, intended to authorize one man to sell the land of another without his
consent, be ‘ the law of the land ’ in a free country P If the question proposed
to us can be resolved into these questions, as it appears to us it  may, we feel en-
tirely confident that the representatives of the people of this State will agree
with us in the opinion we feel ourselves bound to express on the question sub-
mitted to us, that the legislature cannot authorize a guardian of minors, by a
special act or resolve, to make a valid conveyance of the real estate of his wards?’

1 Carroll ». Lessee of Olmsted, 16 Ohio, 251.
• Wilkinson v .  Leland, 2 Pet. 660.
• Watkins v.  Holman’s Lessee, 16 Pet. 25-60. See also Florentine v. Bar-

ton, 2 Wai. 210 ;  Doe v. Douglass, 8 Blackf. 10.
[10T]
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disputes concerning them would be determinable in the usual
modes. Many other decisions have been made to the same effect. 1

This species of legislation may perhaps be properly called prero-
gative remedial legislation. It hears and determines no rights ; it
deprives no one of his property. It simply authorizes one’s real
estate to be turned into personal, on the application of the person
representing his interest, and under such circumstances that the
consent of the owner, if capable of giving it, would be presumed.
It is in the nature of the grant of a privilege to one person, which
at the same time affects injuriously the rights of no other.  2

But a different case is presented when the legislature assumes to
authorize a person who does not occupy a fiduciary relation

[*104] to * the  owner, to make sale of real estate, to satisfy
demands which he asserts, but which are not judicially

determined, or for any other purpose not connected with the con-
venience or necessity of the owner himself. An act of the legislature
of Illinois undertook to empower a party who had applied for it to
make sale of the lands pertaining to the estate of a deceased
person, in order to raise a certain specified sum of money which the
legislature assumed to be due to him and another person, for
moneys by them advanced and liabilities incurred on behalf of the
estate, and to apply the same to the extinguishment of their claims.
Now it  is evident that this act was in the nature of a judicial
decree, passed on the application of parties adverse in interest to
the estate, and in  effect adjudging a certain amount to be due them,
and ordering lands to be sold for its satisfaction. As was well said

1 Thurston v.  Thurston, 6 R. I.  296 ; Williamson c .  Williamson, 3 S .  & M. 715 ;
McComb v.  Gilkey, 29 Miss. 146 ; Boon v .  Bowers, 30 Miss. 246 ; Stewart v. Grif-
fith, 33 Mo. 13 ;  Estep v. Hutchman,' 14 S .  & R. 435; Snowhill v .  Snowhill, 2
Green, Ch. 20 ; Dorsey v .  Gilbert, 11 G. & J .  87 ; Norris v.  Clymer, 2 Penn. St.
277 ; Coleman v .  Carr, Walker, 258; Davison v .  Johonnot, 7 Met. 388; Towleu.
Forney, 14 N.  Y .  423 ; Leggett v.  Hunter, 19 N. Y. 445 ; Kibby v. Chetwood’s
Adm’rs, 4 T .  B .  Monr. 94 ;  Shehan’s Heirs v. Barnett’s Heirs, 6 T. B .  Monr.
594;  Davis v.  State Bank, 7 Ind. 316. In Moore v .  Maxwell, 18 Ark. 469, a
special statute authorizing the administrator of one who held the mere naked
legal title to convey to the owner of the equitable title was held valid. In Stan-
ley v .  Colt, 5 Wai- 119, an act permitting the sale of real estate which had been
devised to charitable uses was sustained — no diversion of the gift being made.

* It would be equally competent for the legislature to authorize a person under
legal disability — e. g. an infant — to convey bis estate, as to authorize it to be
conveyed by guardian. McComb v. Gilkey, 29 Miss. 146.
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by the Supreme Court of Illinois, in adjudging the act void : “ If
this is not the exercise of a power of inquiry into, and a determina-
tion of facts, between debtor and creditor, and that, too, ex parte
and summary in its character, we are at a loss to understand the
meaning of terms ; nay, that it is adjudging and directing the ap-
plication of one person’s property to another, on a claim of
indebtedness, without notice to,, or hearing of, the parties whose
estate is divested by the act. That the exercise of such power is
in its nature clearly judicial we think too apparent to need
argument to illustrate its truth. It is so self-evident from the facts
disclosed that i t  proves itself.” 1

• A case in harmony with the one last referred to was [* 105]
decided by the Supreme ‘Court of Michigan. Under the
act of Congress “ for the relief of citizens of towns upon the lands

1 Lane v .  Dorman, 8 Scam. 242. In Dubois v .  McLean, 4 McLean, 486, Judge
Pope assumes that the case of Lane v .  Dorman decides a special act, authorizing
an executor to sell lands of the testator to pay debts against his estate, would
be unconstitutional. We do not so understand that decision. On the contrary,
another case in the same volume, Edwards v. P< p3, p .  465, fully sustains the
cases before decided, distinguishing them from Lane v.  Dorman. But that indeed
is also done in the principal case, where the court, after referring to similar cases
in Kentucky, say : “ These cases are clearly distinguished from the case at bar.
The acts were for the benefit of all the creditors of the estates, without distinc-
tion ; and in one case, in addition, for the purpose of perfecting titles contracted
to be made by the intestate. Tbe claims of the creditors of the intestate were to
be established by judicial or other satisfactory legal proceedings, and, in truth
in the case last cited, tbe commissioners were nothing more than special com-
missioners. The legislative department, in passing these acts, investigated
nothing, nor did an act which could be deemed a judicial inquiry. It neither
examined proof, nor determined the nature or extent of claims ; it merely au-
thorized the application of the real estate to the payment of debts generally
discriminating in favor of no one creditor, and giving no one a preference over
another. Not so in the case before us ; the amount is investigated and ascer-
tained, and the sale is directed for the benefit of two persons exclusively. The
proceeds are to be applied to the payment of such claims and none other, for
liabilities said to be incurred but not liquidated or satisfied ; and those, too,
created after the death of the intestate.” See also Mason c.  Wait, 4 Scam. 127-
184. The case of Estep v.  Hutchman, 14 S.  & R. 435, would seem to be
more open to question on this point than any of the others before cited. It was
the case of a special statute, authorizing tbe guardian of infant heirs to con-
vey their lands in satisfaction of a contract made by their ancestor; and
which was sustained. Compare this with Jones v.  Perry, 10 Yerg. 59, where
an act authorizing a guardian to sell lands to pay the ancestor's debts was held
void.
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of the United States, under certain circumstances,” approved May
23, 1844, and which provided that the trust under said act should
be conducted under such rules and regulations as may be prescribed
by the legislative authority of the State,’’ &c., the legislature passed
an act authorizing the trustee to give deeds to a person named
therein, and those claiming under him ; thus undertaking to dispose
of the whole trust to the person thus named and his grantees, and
authorizing no one else to be considered or to receive any relief.
This was very plainly an attempted adjudication upon the rights of
the parties concerned ; it did not establish regulations for the
administration of the trust, but it adjudged the trust property to
certain claimants exclusively, in disregard of any rights which

might exist in others ; and i t  was therefore declared to be
[* 106] void. 1 And it has also been held that, whether a * corpo-

ration has been guilty of abuse of authority under its

1 Cash, Appellant, 6 Mich. 193. The case of Powers v.  Bergen, 6 N. Y. 358,
is perhaps to be referred to another principle than that o f  encroachment upon
judicial authority. That was a case where the legislature, by special act, had
undertaken to authorize the sale of property, not for the purpose of satisfying
liens upon it, or of meeting or in any way providing for the necessities or
wants of the owners, but solely, after paying expenses, for the investment of
the proceeds. It appears from that case that the executors under the will of the
former owner held the lands in trust for a daughter of the testator during her
natural life, with a vested remainder in fee in her two children. The special act'
assumed to empower them to sell and convey the complete fee, and apply the
proceeds, first, to Aie payment of their commissions, costs, and expenses ; second,
to the discharge of assessments, liens, charges, and incumbrances on the land,
of which, however, none were shown to exist ; and, third, to invest the proceeds
and pay over the income, after deducting taxes and charges, to the daughter
during her life, and after her decease to convey, assign, or pay over the same to the
persons who would be entitled under the will. The court regarded this as an un-
authorized interference with private property upon no necessity, and altogether
void, as depriving the owners of their property contrary to the “ law of the land.”
At the same time the authority of those cases, where it has been held that the
legislature, acting as the guardian and protector of those who are disabled to act
for themselves by reason of infancy, lunacy, or other like cause, may constitution-
ally pass either general or private laws, under which an effectual disposition of
their property might be made, was not questioned. The court cite, with appar-
ent approval, the cases, among others, of Rice v.  Parkman, 16 Mass. 326;  Coch-
ran v.  Van Surlay, 20 Wend. 865;  and Wilkinson v.  Leland, 2 Pet. 657. The
case of Ervine’s Appeal, 16 Penn. St. 256, was similar, in the principles involved,
to Powers v. Bergen, and was decided in the same way. See also Kneass's Ap-
peal, 81 Penn. St. 87, and compare with Ker v.  Kitchen, 17 Penn. St. 438 ;
Martin's Appeal, 23 Penn. St. 437 ; Tharp v.  Fleming, 1 Houston, 592.
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charter, so as justly to subject it to forfeiture,1 and whether a
widow is entitled to dower in a specified parcel of land,3 are judicial
questions which cannot be decided by the legislature. In these
cases there are necessarily adverse parties ; the questions that would
arise are essentially judicial, and over which the courts possess
jurisdiction at the common law ; and it is presumable that legisla-
tive acts of this character must have been adopted carelessly, and
without a due consideration of the proper boundaries which mark
the separation of legislative from judicial duties.8

* We have elsewhere referred to a number of cases where [* 107]
statutes have been held unobjectionable which validated
legal proceedings, notwithstanding irregularities apparent in them. 4

These statutes may as properly be made applicable to judicial as
to ministerial proceedings ; and although, when they refer to
such proceedings, they may at first seem like an interference with
judicial authority, yet if they are only in aid of judicial proceed-

1 State v .  Noyes, 47 Me. 189 ; Campbell v.  Union Bank, 6 How. (Miss.) 661 ;
Canal Co. v. Railroad Co. 4 G. & J. 122 ; Regents of University v.  Williams, 9
G. & J. 365. In Miners Bank of Dubuque v.  United States, 1 Morris, 482, a
clause in a charter authorizing the legislature to repeal it for any abuse or mis-
user of corporate privileges was held to refer the question of abuse to the legisla-
tive judgment. The appointment of a receiver by the legislature for an insol-

- vent bank was sustained in Carey v. Giles, 9 Geo. 253.
* Edwards v. Pope, 3 Scam. 465.
* The injustice and dangerous character of legislation of this description are

well stated by the Supreme Court of Pennsylvania : “ When, in the exercise of
proper legislative powers, general laws are enacted whidi bear, or may bear, on
the whole community, if they are unjust and against the spirit of the constitu-
tion, the whole community will be interested to procure their repeal by a voice
potential. And that is the great security for just and fair legislation. But
when individuals are selected from the mass, and laws are enacted affecting
their property, without summons or notice, at the instigation of an interested
party, who is to stand up for them, thus isolated from the mass, in injury and in-
justice, or where are they to seek relief from such acts of despotic power ? They
have no refuge but in the courts, the only secure place for determining conflict-
ing rights by due course of law. But if the judiciary give way, and, in the lan-
guage of the Chief Justice in Greenough v. Greenough, in 11 Penn. St. 494,
* confesses itself too weak to stand against the antagonism of the legislature and
the bar, 1 one independent co-ordinate branch of the government will become the
subservient handmaid of the other, and a quiet, insidious revolution will be
effected in the administration of the government, whilst its form on paper re-
mains the same.” Ervine’s Appeal, 16 Penn. St. 268.

4 Seepotf, pp. 871-381.
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ings, and tend to their support by precluding parties from taking
advantage of errors which do not affect their substantial rights,
they cannot be obnoxious to the charge of usurping judicial power.
The legislature does, or may, prescribe the rules under which the
judicial power is exercised by the courts ; and in doing so, it may
dispense with any of those formalities which are not essential to
the jurisdiction of the court ; and whatever it may dispense with
by statute anterior to the proceedings, we believe i t  may also dis-
pense with by statute after the proceedings have been taken, if the
court has failed to observe any of those formalities. But it would
not be competent for the legislature to authorize a court to pro-
ceed and adjudicate upon the rights of parties, without giving
them an opportunity to be heard before it ; and, for the same rear
son, it would be incompetent for it ,  by retrospective legislation, to
make valid proceedings which had been had in the courts, but
which were void for want of jurisdiction over the parties. Such a
legislative enactment would be doubly objectionable : first, as an
exercise of judicial power, since, the proceedings in court being
void, i t  would be the statute alone which would constitute an
adjudication upon the rights of the parties ; and, second, because,
in all judicial proceedings, notice to parties and an opportunity
to defend are essential, — both of which they would be deprived
of in such a case. 1 And for like reasons a statute validating

1 In McDaniel c.  Correll, 19 Ill. 226, it appeared that a statute had been passed
to make valid certain legal proceedings by which an alleged will was adjudged
void, and which were had against non-resident defendants, over whom the courts
had obtained no jurisdiction. The court say : “ If it was competent for the legis-
lature to make a void proceeding valid, then it has been done in this case.
Upon this question we cannot for a moment doubt or hesitate. They can no
more impart a binding efficacy to a void proceeding, than they can take one man’s
property from him and give it  to another. Indeed, to do the one is to accomplish
the other. By the decree in this case the will in question was declared void,
and, consequently, if effect be given to the decree, the legacies given to those
absent defendants by the will are takon from them and given to others, according
to our statute of descents. Until the passage of ’ he act in question, they were
not bound by the verdict of the jury in this case, and it could not form the basis
of a valid decree. Had the decree been rendered before the passage of the act, it
would have been as competent to make that valid as it  was to validate the ante-
cedent proceedings upon which alone the decree could rest. The want of juris-
diction over the defendants was as fatal to the one as it could be to the other. If
we assume the act to be valid, then the legacies which before belonged to the
legatees have now ceased to be theirs, and this result has been brought about
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