
THE

\

..,'

REVISED CQDES

OF THE

STATE OF NQRTH DAKOTA

flézi:

1895

TOGETHER WITI1

Tm; CONSTITUTION OF THE UNITED STATES AND OF THE

STATE OF NORTH DAKOTA

IVITII THE AAIENI).-’l{E1VTS TIIERETO

BY AUTHORITY OF THE LEGISLATIVE ASSEMBLY

BISMARCK. NORTH DAKOTA

T1unu.\u~: Com-.\xv, Pnma-lmq AND B1.\'n|-an.-4

1895





PREFACE.

The year 1776 marks an event in our system of jurisprudence hardly less im

portant than was the Declaration of Independence in civil government. In that

year Jeremy Bentham published his criticism of Blackstone, which was in fact a

criticism of “judge-made” law and an argument in favor of codification. From

that time until his death in 1832, in a series of publications covering almost

every department of law, Bentham marshalled the arguments in favor of reducing

all law to a statutory form. Though codification has been the most prominent

subject of legal discussion during the century, it is safe to say that not an argu

ment in its favor has been made which cannot be found in the writings of its first

advocate. Unheeded for a quarter of a century, toward the close of his life, Ben

tham drew to his support a brilliant school, composed of such men as Austin.

John Stewart Mill, father and son, Macauley, Romilly, Brougham and Langdale.

The extreme conservatism of England and the reaction against all innovation,

caused by the atrocities of the French Revolution, prevented the early success of

codification. The immediate efl"ect of the teachings of Bentham-and his associ

ates was limited to comprehensive reforms in the existing system of law, instead

of resulting in the adoption of that system for which he contended.

The writings of Bentham and Austin made a profound impression in the

United States and were potent factors in producing great reforms in the law of

practice and evidence. Codification, however, received only a casual and theo

retical consideration at the hands of the great masters of American jurisprudence

in the early part of this century. No person appeared among them to take up

the subject with the zeal of a reformer. In the thirties it found such an advocate

in David Dudley Field. He brought to this cause an enthusiasm akin to that of

Garrison in the anti-slavery movement. To it he consecrated his life, placing it

above personal gain or professional success. His first pamphlet was published in

1837 and so vigorous was the campaign which he carried on in the state of New

York that his reform was made a part of the constitution of 1846. Section 17 of

article 1 of that constitution, providing for a commission to codify the substantive

law, read as follows:

“The legislature at its first session after the adoption of this constitution, shall

appoint three commissioners whose duty it shall be to reduce into a written and

systematic code, the whole body of the law of this state, or so much and such

parts thereof as to the said commissioners shall seem practicable and expedient:

and the said commissioners shall specify such alterations and amendments therein

as they shall deem proper, and they shall at all times make reports of their pro

ceedings to the legislature when called upon to do so; and the legislature shall
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pass laws regulating the tenure of ofiice, the filling of vacancies therein, and the

compensation of said commissioners, and shall also provide for the publication of

the said code, prior to its being presented to the legislature for adoption.”

Section 2 of article 6 of the constitution, providing for a commission on the

subject of practice and pleadings, read as follows:

“The legislature at its first session after the adoption of this constitution, shall

provide for the appointment of three commissioners, whose duty it shall be to

revise, reform, simplify and abridge the rules and practice, pleadings, forms and

proceedings of the courts of mcord of this state, and to report thereon to the

legislature, -subject to their adoption and modification from time to time.”

Pursuant to these constitutional provisions the legislature of New York in 1847

passed an act creating the two commissions, and the commissioners were

appointed that year. Mr. Field was not a member of either commission as

originally constituted, but one of the first appointees resigned immediately, and

Mr. Field was appointed in his place as one of the commissioners on practice and

pleading. This commission in 1848 reported the code of civil procedure which

was adopted that year and which has been enacted in most of the states of the

Union. The code of criminal procedure, which the commission reported the

following year, was not adopted in New York until 1881.

More difliculty was experienced in securing commissioners to codify the sub

stantive law. The first commission appointed in 1847 resigned. In 1849 a new

act was passed providing for another commission, but John C. Spencer, one of its

most prominent members refused to serve and in 1850 the commission was

abolished by an act of the legislature. In 1857 another act was passed under

which David Dudley Field, VVm. Curtis Noyes and Alexander W. Bradford were

appointed commissioners to continue in ofiice for five years and to prepare codes

of all the law not covered by the work of the commission on practice and plead

ing. In April, 1862, the term of oflice of these commissioners was extended to

1865. In the last named year they reported to the legislature the draft of a

political code, a penal code and a civil code. Of these the penal code alone has

become a law in the state of New York though it was not adopted there until

1882. The civil code has twice passed the legislature and each time been vetoed,

owing to_ the opposition of the bar.

This state is so largely indebted to California for modifications in its system of

codes that it is proper to give a brief sketch of codification in that state.

Stephen J. Field, a brother of David Dudley Field, was his law partner in New

York City from 1841 to 1848, during the period of the latter’s greatest activity in

the cause of codification. In 1848 he removed to California. As a member of

the judiciary committee of the first legislative assembly of that state he exercised

a controlling influence over its legislation. He framed two acts on the subject of

criminal and civil practice which became laws and were thereafter known in that

state as the Civil and Criminal Practice Acts. They were modeled upon the

codes of civil and criminal procedure drafted by the New York commission. In

1868 a commission was appointed to revise the laws of the state. This commis

sion apparently did not accomplish much, for the next legislature passed an act

creating another commission upon the same subject. The latter commission
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reported to the legislature of I872 four codes, the civil, political, penal and civil

procedure, and the same were adopted March 12th, 1872, after having been revised

by a joint committee of the legislature. “Adopt the codes and amend them after

wards," was the motto of the commission and of the legislative committee. The

codes were to go into eifect January 1st, 1873. In Ju'ne, 1872, a commission was

appointed to examine them and propose amendments for the consideration of the

next legislature. Stephen J. Field, then a justice of the supreme court of the

United States, was appointed one of the members of this commission. The com

mission organized at once and worked steadily at their task until October, 1873,

when they reported to the governor what is known as “The Report of the Exam

iners of the Codes." This consisted of a draft of four acts, one to amend each of

the codes. Their proposed amendments to the civil code covered eighty-eight

pages, to the code of civil procedure one hundred and eight pages, to the penal

oode twenty-three pages and to the political code twenty pages. These amend

ments were adopted in 1874. The codes as thus amended, are the ones which are

now familiar to the profession in this state.

In the early days of the territory of Dakota, the legislative‘ assembly was as

active on the subject of codification as the most ardent reformer could ask.

Hardly a session passed during the first ten years—and the sessions were then

annual——in which one or more codes were not introduced and adopted. These

codes were taken either from those prepared by the New York commissioners,

or from other states in which codes based on the work of the New York com

missioners, had been adopted. The following is a record of the various enact

ments of this kind:

A code of civil procedure taken from Ohio was adopted at the first session of

the legislative assembly in 1862. In 1868 this code was repealed and the code of

civil procedure of New York adopted in its place.

A code of criminal procedure was also passed at the first session of the legis

lative assembly in 1862. The code thus adopted was repealed in 1869 and re

placed by the code of criminal procedure prepared by the New York commission

ers. This code was again amended and re-enacted in 1875.

A justices’ code was adopted at the first session of the legislative assembly

in 1862. This was repealed at the next session of the legislative assembly in

1863 and a new code adopted in its place. This again was repealed in 1866 and

another complete code on the subject enacted.

A penal code was adopted at the second session of the legislative assembly in

1863. It was repealed in 1865 and the penal code drafted by the New York com

missioners adopted in its place.

A probate code was adopted in 1865.

The civil code prepared by the New York commission was adopted in 1865,

taking etfect January 12th, 1866. The territory of Dakota was the first English

community to adopt a codification of its substantive law. It has been quite gen

erally supposed that California took the lead in this matter. This is a mistake,

however, as the civil code was not adopted there until 1872.

All the above codes were adopted by the legislative assembly of Dakota without

any revision by a commission and with only such adaptation to the other laws of the
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territory as could be given by the legislative committees. Having been prepared

with respect to a system of laws in New York and in many cases referring to other

statutes of that state, the codes, as adopted by the territory, were incomplete and

contained many provisions wholly inapplicable to the conditions of our people.

In 1875 an act was passed providing for a commission of three to revise the

codes and statutes of the territory,'(chapter 23 of the laws of 1874-5). Pu_rsuant

to this act the governor appointed P. C. Shannon, then chief justice of the

supreme court of the territory, Granville G. Bennett, an associate justice of the

supreme court, and Bartlett Tripp, as commissioners. They prepared the revision

of 1877. In their work this commission was greatly aided by the system of codes

which had just been adopted in California and most of thechanges made by them

were taken from that source.

Chapter 83 of the laws of 1887 provided for a commission to compile the laws

of the territory. E. VV. Caldwell and Charles H. Price were appointed as com

missioners pursuant to this act and prepared the compilation of 1887. The act

under which they served limited their powers to compilation and for this reason

nothing was done by them either to supply deficiencies in the law or remove its

repugnant provisions. By chapter 36 of the laws of 1889, this compilation was

declared to be admissible in the courts of the territory as legal evidence of the

statutes therein printed.

Upon the admission of the state of North Dakota, the necessity was at once

felt of a commission to adapt the laws then in force to the constitution of the

state and harmonize the large body of statutes which had been passed since the

revision of 1877. Chapter 82 of the laws of 1891 provided for a commission of

three to accomplish this object—two of the commissioners to be attorneys at law

and one an experienced business man. The governor of the state appointed as

commissioners under this act, P. H. Rourke of Lisbon, Robert M. Pollock of

Casselton and J. G. Hamilton of Grand Forks. The commission organized at

once, appointing J. F. Philbrick of Bismarck, secretary, and on the meet

ing of the legislative assembly in January, 1893, presented a report showing

in detail those provisions of our statutory law which should be continued

in force and those which should be repealed. They also prepared a large

number of _ bills for the purpose of supplying deficiencies in the system of

laws then in force and adapting those laws to the new constitution. Owing, how

ever, to the protracted contest for the election of a United States senator during

this session of the legislative assembly, nothing was done towards carrying the

recommendations of the commission into effect.

The same session of the legislative assembly, (chapter 74 of the laws of 1893,),

provided for the present commission. The appointments were made in March of

that year and soon after the commission organized and appointed Charles J. Fisk

of Grand Forks, secretary. In carrying out the work, certain codes were assigned

to each member. The probate and justices’ codes were assigned to Mr. Corbet, the

penal code and code of criminal procedure to Mr. Newton, and the civil code and

code of civil procedure to Mr. Amidon. The political code was reserved for the

joint action of the entire commission, with the assistance of its secretary. VVhen

the legislative assembly convened in January, 1895, the commission reported to



PREFACE. vii

that body seven bills providing for seven difl’erent codes, embracing the entire

statutory law of the state. A special joint committee was appointed to take

charge of this work. Many changes were made by the committee and the legis

lative assembly in the report of the commission. The most important of these

changes was the substitution of an entirely new system of revenue and taxation

in the political code, which was made by the legislative assembly too late in the

session for careful consideration. '

In printing the codes the commission has indicated in the margin opposite

each section the origin of any statute embraced in the codes, taken from the laws

of the territory of Dakota or the state of North Dakota. Where entirely new

matter was introduced by the present commission no reference whatever is con

tained in the margin.

In preparing this revision the commission has undertaken a task of great

magnitude and difliculty. It'invol'ved much more than a mere compilation or

rearrangement of pre-existing statutes. Not only have many changes been

made in the form of existing law, but in each of the new codes a large number of

provisions wholly new in this jurisdiction have been added. The period since

our last revision in 1877 has been marked by great activity in legislation and

codification. The codes embraced in that revision have been enacted in many

other states, and before such enactment were subjected to careful revision and

have since been largely modified by amendment. It has been the aim of the

commission to bring the codes of this state down to date—to embody in them the

improvements of other states, and add such new provisions as were necessary to

_ give effect to our constitution and harmonize and complete our system of law.

While fully expecting that experience will discover many imperfections in our

work, we also trust that experience will show the revision to be a substantial

improvement in the honorable work of our commonwealth in the cause of codifi

cation.

BURKE CoRB1:'r,

GEO. W. NEWTON,

CHARLES F. AMIDON.
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[Chapter 74, Session Laws of 1893.]

§ 1. As soon as practicable after the adjournment of the third regular

session of the legislative assembly the overnor shall appoint three revising com

missioners, who shall be competent an reputable attorneys of this state, learned

in the law and each of whom shall qualify by taking the constitutional oath of

otiice and filing the same in the ofiice of the secretary of state, and shall hold his

otiice for the term of two years -or ‘until the duties herein prescribed shall be

duly performed unless sooner determined by law; said commissioners shall con

stitute a board to be known as the revising commission, a majority of whom shall

determine all questions properly arising before said board, but in case any

vacancy shall occur in the office of either, the governor shall fill the same by

appointment; provided, however, that it shall be his duty before making any

appointment herein contemplated, to consult and advise withthe judges of the

supreme court as to the person or persons who ought to receive such appoint

ment and the qualifications and relative fitness of persons proposed therefor.

§ 2. The revising commission while engaged in the performance of its duties,

shall have charge of the report of the compilation committee made to this session

of the le ' lative assembly; shall be fumished with suitable office room and

other faci ities in the city of Bismarck at public expense, and may whenever it

shall deem necessary employ a competent clerk and stenographer.

§ 3. It shall be the duty of the revising commissioners:

1. To examine the laws reported by said committee for compilation and com

pare the same with the statutes of Dakota territory and the state of North Dakota

with due reference, also, to the constitution and such other enactments as may

afiect their validity and make convenient notes of reference indicating what stat

utes or parts of statutes not in force, if any, are now included therein, what stat

utes or parts of statutes still in force are omitted therefrom, what changes are

necessary by reason of the enactments of this session of the legislative assembly

and enerally what inconsistent, conflicting or superfluous provisions are to be

found in the existing laws and what statutes or parts of statutes are of doubtful

force or validity and make such further investigation as may be necessary to

bring before them the real state of the law.

2. To revise the law generally, by rejecting all unnecessary, inharmonious,

obsolete or otherwise objectionable enactments and reporting them in proper bill

form for the purpose of repeal to the fourth session of the "legislative assembly

and adopting only those statutes or parts of statutes in distinct sections, which

do not require change, and by preparing anew and embodying in connection

therewith, upon any particular subject wherein it may be found necessary, such

other provisions as may be required to avoid uncertainty and harmonize and

complete the law according to its true intent; and all newly prepared matter so

introduced shall be reported to the fourth legislative assembly in the form of

appropriate bills for enactment or re-enactment, each of which shall desi ate by

the proper number or numbers the section or sections of the Revised odes for

which it is intended. »

3. To codify the laws so adopted and revised by excluding the titles, enacting

,-__-._-_,.- _-- —p@-1—— --_—fi.:'

clauses, and other formal and unnecessary parts of the several statutes in their
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ori inal form and including only the substantive enactments, and by classifying

am arranging them in distinct sections and chapters and with such other sub

divisions as may be deemed proper under the following general titles, namely:

The political code, the civil code, the code of civil procedure, the probate code,

the justices’ code, the penal code and the code of criminal procedure, in which

the sections shall be designated by a progressive series of numbers from one up

ward through all of said codes without regard to any former numbering thereof

and the chapters shall be numbered in like manner through each code.-1. To prepare the same in proper form to be used by the printer for publiea- l

tion in one octavo volume, to be known as the Revised Codes of North Dakota,

with proper titles, sub-titles, numbers and marginal notes, duly introduced, pre

fixed and arranged with reference to the subject matter; but no syllabic refer

ences shall be prefixed at the heads of chapters or subdivisions of chapters or

annexed as marginal notes, but in lieu thereof there shall be prefixed to each

section, immediately after its designating number, apt words briefly indicatin

the subject matter thereof and such number and “catch” words shall be printe

in heavy faced type; and there shall be set opposite each section brief marginal

notes referring to the corresponding section and amendments thereto, if any, or

former enactment as found in the codes or statutes of Dakota territory, or

, statutes of North Dakota, and indicating also whether the section to which they

are annexed is adopted without change, or as a modification of, or substitute for,

the former enactment referred to.

§ =1. As soon as practicable after the adjournment of the fourth re ular ses

sion of the legislative assembly, said revising commissioners shall complete their

codification by incorporating therein the general laws passed at said session in

the manner hereinbefore prescribed, and revising the numbering thereof if

necessary, and prepare and add to the same an accurate and comprehensive

index, and such other facilities for reference as they may deem proper, and secure

the printing and bindin of two thousand five hundred copies of said volume of

the Revised Codes, in w ich there shall be also printed the constitution of the

United States, the enabling act and the constitution of the state of North Dakota,

and the whole shall be bound in law sheep on heavy paper covers. They shall

also supervise the printing and binding thereof, by carefully correcting and

revising the proof sheets as they issue from the press, and by final proof reading

before blinding, and by otherwise taking care that the work is well and faithfully

executer .

§ 5. The contract for such printing and binding shall be made, subject to the

approval of the governor, with the lowest and best bidder for the work, after

advertisement for proposals in at least three newspapers of this state for one

month prior to the letting thereof, and shall designate the size of the volume, the

kind and quality of paper, the quality and style of binding and style and sizes of

type to be used in the work, and the commissioners shall require such security

as they shall deem snfiicient for its faithful execution, and shall have power

to reject any or all proposals and readvertise and secure further bids.

§ 6. Said commissioners shall certify to the governor the amounts payable on

their contract for printing and binding as they become due, and upon the gov

emor’s approval thereof the auditor shall issue his warrants upon the treasurer

for the sums so certified.

§ 7. The printed copies shall be delivered when completed to the secretary of

state, and the govemor shall issue his proclamation announcing the delivery and

his acceptance of such copies, and thirty days after the date of his proclamation

said revised codes shall take effect and thereafter be in force and be received as

evidence of the laws of this state in all courts thereof.

§ 8. The secretary of state shall make distribution of said printed copies pur

suant to the law for distribution of the session laws, and shall hold for sale and
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sell the remaining copies to residents of the state for the price per copy paid for

printing and binding and to other persons at twenty-five per cent higher price.

§ 9. Each of said commissioners shall receive compensation for his services

performed under the provisions of this act in the sum of two thousand five hun_

dred dollars per year. due and payable quarterly at the end of each quarter upon

duly verified accounts and vouchers approved by the governor, and their inciden

ml expenses for posta e, stationery or other matters in the performance of their

duties shall be paid in ike manner. Their clerk shall receive compensation at

the rate of one thousand two hundred dollars, and stenographer eight hundred

dollars per year, due and payable in like manner upon accounts certified by the

commissioners, and the auditor is hereby directed to draw his warrants upon the

state treasurer accordingly.

§ 10. Chapter 82 of the laws of 1890, state of North Dakota, entitled “An

act to provide for the compilation, publication, distribution and sale of the laws

of the state of North Dakota,” approved March 10, 1891, is hereby repealed.

§ 11. Whereas, an emergency exists in this that it is necessary that the

appointments herein contemplated shall be made long prior to July 1, 1893;

therefore, this act shall take effect and be in force from and after the date of its

passage and approval.

Approved. March 1, 1893.
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UNITED STATES OF AMERICA.
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objects of the Constitution.
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chosen. Qualifications of a representative. Rep- I-equh-e opmon 0f_ etc" and may pm-d0n_ Treaty

resenlailvfifi Bl1(ldlrB@¥IflX8S-llow aIli>°"l°\1e1l- making power. Nomination of certain oiiicers.

Census. Vacancies to be tilled. Power of ch0os- when W-emlem may ml vacancies‘

mg °m°°l'$- and 0‘ lmlie3»°llm°l"- 3. President shall communicate to congress. He may

3- 5¢lI8!0l'$- "OW 3-1111 113' Whom °li°5°"- H°“7 M3551’ convene and adjourn congress. in case. etc.; shall
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Pmfldflnl 0! llle Senate-1115 flllm W V°“5- "951" 4. All civil ofiices forfeited for certain crimes.

dent pro tem. and other oflicers of senate. how

chosen. Power to try impeachmcnts. When ARTICLE In_

president is tried. chief justice to preside. Sen- SECTION.

W9°9- 1. Judicial power. Tenure. Compensation.
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P°"" *9 Punish °|' °*P°l- J°‘“'m"l- Time M 8. Treason deflned. Proof of. Punishment oi’.

adjournment limited. unless. etc.

6. Compensation. Privileges. i)isqualiiicatlonincer- - ARTICLE Iv

taln Snorrox.

7. House to originate all revenue bills. Veto. Bill
nuybe ‘_ ‘by t“_0_m"_ds or each house‘ ML 1. Cigraiiéito be given to public acts. etc.. of every

withstanding. etc. Bill not returned in ten days.

Provision as to all orders. etc.. except. etc.

.-1. Powers of congress.

9. Provision as to migration or importation of certain

persons. Habeas corpus. Bills oi’ attalnder, etc.
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A3713];-; \'1_ 5. Provisions concerning prosecutions. trials and

punishments. Private property. not to be taken

Certain debts. etc.. adopted. Supremacy of con- for pubuc use_ wmw"t_ em

stitution. treaties and laws of the United States.
_ 6. Further provisions respecting criminal prosecu

Oath to support constitution, by whom taken. ho “ons_

nuglous test‘ 7. Right of trial by jury secured.

ARTICLE \'11_ 8. Bali. lines and punishments.

_ 9. Rule of construction.

Wilat ratification sllall establish constitution. 10_ Same SUMBCL

. ll. Same subject.

_ AMENDMENT3- 12. Manner of choosing president and vice-president.

ARTIu‘E' ' 13. Slavery aboiisiled.

1. Religious establishment prohibited. Freedom of 14_ Ciflzenshlp defined, Apportionment of rep]-esgnta.

5i>°@°i1»°Y the press and right to P9m1°I1- tives. Persons engaged li'i rebellion excluded

2- Right to keel) and be"-T “mi from otiice. Debts of United States. and of

3. No soldier to be quartered in any house, unless, etc. stages con“-nngnd during me 1-ebe1||nn_

4- Right of Search and Seizure resvl=1l@¢i- 15. Right of citizenship not to be B.hl‘idg8(l.

WE, the people of the United States, in order to form a more perfect union,

establish justice, insure domestic tranquillity, provide for the common

defense, promote the general welfare, and secure the blessings of liberty to .

ourselves and our posterity, do ordain and establish this constitution for the

United States of America.

ARTICLE 1.—-THE Coxeanss.

§ 1. All legislative powers herein granted sllall be vested in a congress of the

United States, which shall consist of a senate and house of representatives.

§ 2. The house of representatives shall be composed of members chosen

every second year by the people of the several states, alld the electors in each

state-shall have the qualifications requisite for electors of the most numerous

branch of the state legislature.

No person shall be a representative who shall not have attained to the age of

twenty-five years, and been seven years a citizen of the United States, and

who shall not, when elected, be an inhabitant of that state in which he shall be

chosen.

Representatives and direct taxes shall be apportioned among the several states

which may be included within this union, according to their respective numbers,

which shall be determined by adding to the whole number of free persons,

including those bound to service for a term of years, and excluding Indians not

taxed, three-fifths of all other persons. The actual enumeration shall be made

within three years after the first meeting of the congress of the United States,

and within every subsequent term of ten years, in such manner as they shall by

law direct. The number of representatives shall not “exceed one for every thirty

thousand, but each state shall have at least one representative; and until such

enumeration shall be made, the state of New Hampshire shall be entitled to
choose three, I Massachusetts eight, Rhode Island and Providence Plantations

one, Connecticut five, New York six, New Jersey four, Pennsylvania ei ht,

Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina

five, and Georgia three.

VVhen vacancies happen in the representation from any state the executive

authority thereof shall issue writs of election to fill such vacancies.

The house of representatives shall choose their speaker and other ofiioers, and

shall have the sole power of impeachment.

§ 3. The senate of the United States shall be composed of two senators from

each state, chosen by the legislature thereof, for six years, and each senator shall

have one vote. .

Immediately after they shall be assembled in consequence of the first election,

they shall be divided as equally as may be into three classes. Tile seats of the
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senators of the first class shall be vacated at the expiration of the second year;

of the second class, at the expiration of the fourth year; and of the third class, at

the expiration of the sixth year, so that one-third may be chosen every second

year; and if vacancies happen by resignation or otherwise, during the recess of

the legislature of any state, the executive thereof may make temporary appoint

ments until the next meeting of the legislature, which shall then fill such

vacancies.

No person shall be a senator who shall not have attained to the a e of thirty

years. and been nine years a citizen of the United States, and who shal not, when

elected, be an inhabitant of that state for which he shall be chosen.

The vice-president of the United States shall be president of the senate, but

shall have no vote, unless they be equally divided.

The senate shall choose their other ofiicers, and also a president pro tempore

in the absence of the vice-president, or when he shall exercise the oflice of presi

dent of the United States.

The senate shall have the sole power to try all impeachments. When sit

ting for that purpose, they shall be on oath or affirmation. 1/Vhen the president

of the United States is tried, the chief justice shall preside, and no person shall

be convicted without the concurrence of two-thirds of the members present.

Judgment in cases of impeachment shall not extend further than to removal

from ofiice, and disqualification to hold and enjoy any ofiice of honor, trust or

profit under the United States; but the party convicted shall nevertheless be

gable and subject to indictment, trial, judgment and punishment, according to

w.

§ 4. The times, places and manner of holding elections for senators and rep

resentatives, shall be prescribed in each state by the legislature thereof; but the

congress may at any time by law make or alter such regulations, except as to the

places of choosing senators.

The con ess shall assemble at least once in ever year, and such meeting shall‘

be on the rst Monday in December, unless they s all by law appoint a di erent

dav. .

§ 5. Each house shall be the judge of the elections, returns and qualifica

tions of its own members, and a majority of each shall constitute a quorum to do

business; but a smaller number may adjourn from day to day, and may be author

ized to compel the attendance of absent members, in such manner and under such

penalties as each house may provide.

Each house may determine the rules of its proceedings, punish its members

for disorderly behavior, and, with the concurrence of two-thirds, expel a member.

Each house shall keep a journal of its proceedings, and from time to time pub

lish the same, excepting such parts as may in their judgment require secrecy;

and the yeas and nays of the members of either house on any question shall, at

the desire of one-fifth of those present, be entered on the journal.

Neither house during the session of congress shall, without the consent of the

other. adjourn for more than three days, nor to any other place than that in which

the two houses shall be sitting.

§ 6. The senators and representatives shall receive a compensation for their

services, to be ascertained by law, and paid out of the treasury of the United

States. They shall in all cases, except treason, felony and breach of the peace,

be privileged from arrest during their attendance at the session of their respective

houses, and in going to and returning from the same; and for any speech or

debate in either house, they shall not be questioned in any other place.

No senator or representative shall, during the time for which he was elected, be

appointed to any civil ofiice under the authorit of the United States, which shall

have been created, or the emoluments whereo shall have been increased during

3
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. such time-. and no person holding any oflice under the United States shall be a

member of either house during his continuance in office. - -

§ 7. All bills for raising revenue shalloriginate in the house of representa

tives, but the senate may propose or concur with amendments as on other bills.

Every bill which shall have passed the house of representatives and the senate,

shall, before it become a. law, be presented to the president of the United States;

if he approve, he shall sign it, but if not, he shall return it, with his objections,

to that house in which it shall have originated, who shall enter the objections at

large on their journal, and proceed to reconsider it. If, after such reconsidera

tion, two-thirds of that house shall agree to pass the bill, it shall be sent,

together with the objections, to the other house. b which it shall likewise be

reconsidered, and if approved by two-thirds of t at house, it shall become

a law. But in all such cases the votes of both houses shall be determined

by yeas and nays, and the names of the persons voting for and against the

bill shall be entered on the journal of each house respectively. If any bill shall

not be returned by the president within ten days (Sundays excepted) after it

shall have been presented to him, the same shall be a law, in like manner as if

he had signed it, unless the congress, by their adjournment, prevent its return.

in which case it shall not be a law. ,

Every order, resolution, or vote to which the concurrence of the senate and

house of representatives may be necessary (except on a question of adjournment)

shall be presented to the president of the United States, and before the same

shall take effect, shall be approved by him, or being disapproved by him, shall

be repassed by two-thirds of the senate and house of representatives, according

to the rules and limitations prescribed in the case of a bill.

§ 8. The congress shall have power:

To lay and collect taxes, duties, imposts and excises, to pay the debts and pro

vide for the common defense and general welfare of the United States; but all

duties, imposts and excises shall be uniform throughout the United States.

To borrow money on the credit of the United States.

To regulate commerce with foreign nations, and among the several states. and

with the Indian tribes. -

To establish an uniform rule of naturalization, and uniform laws on the subject

of bankruptcies throughout the United States.

To coin money, regulate the value thereof, and _of foreign coin, and fix the

standard of weights and measures.

To provide for the punishment of counterfeiting the securities and current

coin of the United States.

To establish post offices and post roads.

To promote the progress of science and useful arts, by securing for limited

times to authors and inventors the exclusive right to their respective writings

and discoveries.

To constitute tribunals inferior to the supreme court.

To define and punish piracies and felonies committed on the high seas, and

offenses against the law of nations.

To declare war, grant letters of marque and reprisal, and make rules concerning

captures on land and water.

To raise and support armies; but no appropriation of money to that use shall

be for a longer term than two years.

To provide and maintain a navy.

To make rules for the overnment and regulation of the land and naval forces.

To provide for calling orth the militia to execute the laws of the union, sup

press insurrections, and repel invasions.

4
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Tu provide for organizing, arming, and disciplining the militia, and for gove1'11

ing such part of them as may be employed in the ‘service of the United.States,

re.-rerving to the states respectively the appointment of the otficers and the author

it_v of training the militia, according to the discipline prescribed by congress.

To exercise exclusive legislation, in all cases whatsoever, over such district

(not exceeding ten miles square) as may, by cession of particular states, and the

acceptance of congress, become the seat of the government of the United States,

and to exercise like authority over all places purchased by the consent of the

legislature of the state in which the same shall be, for the erection of forts, maga

zines. arsenals, dock-yards, and other needful buildings; and,

Tu make all laws which shall be necessary and proper for carrying into execu

tion the foregoing powers, and all other powers vested by this constitution in the

government of the United States, or in any department or ofiicer thereof.

§ 9. The migration or importation of such persons as any of the states now

existing shall think proper to admit, shall not be prohibited by the congress prior

to the year one thousand eight hundred and eight, but a tax or duty may be im

posed on such importation, not exceeding ten dollars for each person.

The privilege of the writ of habeas corpus shall not be suspended, unless when

in cases of rebellion or invasion the public safety may require it. ‘

.\'o bill of attainder or ex post facto law shall be passed.

.\'o capitation or other direct. tax shall be laid, unless in proportion to the

census or enumeration hereinbefore directed to be taken.

.\'o tax or duty shall be laid on articles exported from any state.

.\'o preference shall be given by any regulation of commerce or revenue to the

ports of one state over those of another; nor shall vessels bound to, or from, one

state. be obliged to enter, clear, or pay duties in another.

.\'o money shall be drawn from the treasury but in consequence of appropria

tions made by law; and a regular statement and account of the receipts and

expenditures of all public money shall be published from time to time.

.\'o title of nobility shall be granted by the United States; and no person hold

ing any ofiice of profit or trust under them, shall, without the consent of the con

gress. accept of any present, emolument, office, or title, of any kind whatever,

front any king, prince, or foreign state.

10. No state shall enter into any treaty, alliance or confederation; grant

letters of marque and reprisal; coin money; emit bills of credit; make? any thing

but gold and silver coin a tender in payment of debts; pass any bill of attainder,

ex post facto law, or law impairing the obligation of contracts or grant any title

of nobility.

.\'o state shall, without the consent of the congress, lay any imposts or duties

-on imports or exports, except what may be absolutely necessary for executing its

in.-gpection laws; and the net produce of all duties and imposts, laid by any state

on imports or exports, shall be for the use of the treasury of the United States;

and all such laws shall be subject to the revision and control of the congress.

XI» state shall, without the consent of congress, lay any duty on tonnage, keep

troops or ships of war in time of peace, enter into any agreement or compact with

another state or with a foreign power, or engage in war unless actually invaded,

or in such imminent danger as will not admit of delay.

ARTICLE 2.—TaE Exscurrva.

§ 1. The executive power shall be vested in a president of the United States

of America. He shall hold his oflice during the term of four years, and, together

with the vice-president, chosen for the same term, be elected as follows:

Each state shall appoint, in such manner as the legislature thereof may direct,

a number of electors, equal to the whole number of senators and representatives
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to which the state may be entitled in the congress; but no senator or representa

tive, or person holding an oflice of trust or profit under the United States, shall

be appointed an elector.

The congress may determine the time of choosing the electors, and the day on

which they shall give their votes; which day shall be the same throughout the

United States. 4

No person except a natural born citizen, or a citizen of the United States at the

time of the adoption of this constitution shall be eligible to the oflice of presi

dent; neither shall any person be eligible to that office who shall not have

attained to the age of thirty-five years, and been fourteen years a resident within

the United States. - .

In case of the removal of the president from ofiice, or of his death, resignation,

or inability to discharge the -powers and duties of the said office, the same shall

devolve on the vice-president, and the congress may by law provide for the case

of removal, death, resignation,_or inability, both of the president and vice-presi

dent, declaring what ofiicer shall then act as president, and such oflicer shall act

accordingly, until the disability be removed, or a president shall be elected.

The president shall, at stated times, receive for his services a compensation,

which shall neither be increased nor diminished during the period for which he

shall have been elected, and he shall not receive within that period any other

emolument from the United States, or any of them.

Before he enter on the execution of his ofiice, he shall take the following oath

or aflirmation:

“ I do solemnly swear ‘or aiiirm) that Iwiil faithtuil execute the oiiice of resident of the United States, and

will, to the best of my abi ity, preserve. protect and de end the constitution o the United States.”

§ 2. The president shall be commander-in-chief of the army and navy of the

United States, and of the militia of the several states when called into the actual

service of the United States; he may require the opinion in writing of the prin

cipal otficer in each of the executive departments, upon any subject relating to

the duties of their respective ofiices, and he shall have power to grant reprieves

and pardons for offenses against the United States, except in cases of impeach

ment. -

He shall have power, by and with the advice and consent of the senate, to make

treaties, provided two-thirds of the senators present concur; and he shall nomi

nate and, by and with the advice and consent of the senate,. shall appoint ambas

sadors, other public ministers and consuls, judges of the supreme court, and all

other oflicers of the United States whose appointments are not herein otherwise

provided for, and which shall be established by law; but the congress may by law

vest the appointment of such inferior ofiicers as they think proper in the presi

dent alone, in the courts of law, or in the heads of departments.

The president shall have power to fill up all vacancies that may happen during

the recess of the senate, by granting commissions which shall expire at the end of

their next session.

§ 3. He shall from time to time give to the congress information of the state

‘of the union, and recommend to their consideration such measures as he shall

judge necessary and expedient; he may, on extraordinary occasions, convene both

houses, or either of them, and in case of disagreement between them, with respect

to the time of adjournment, he may adjourn them to such time as he shall. think

proper; he shall receive ambassadors and other public ministers; he shall take

care that the laws be faithfully executed, and shall commission all the ofiicers of

the United States.

§ 4. The president, vice-president, and all civil oflicers of the United States

shall be removed from oflice on impeachment for, and conviction of, treason,

bribery, or other high crimes and misdemeanors.
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ARTICLE 3.—Tar: Junrcranr.

§ 1. The judicial power of the United States shall be vested in one supreme

court, and in such inferior courts as -the congress may from time to time ordain

and establish. The judges, both of the supreme and inferior courts, shall

hold their ofiices during good behavior, and shall, at stated times, receive for

their services a compensation which shall not be diminished during their con

tinuance in oifice.

§ 2. The judicial power shall extend to all ,cases in law and equity, arising

under this constitution, the laws of the United States, and treaties made, or

which shall be made under their authority; to all cases affecting ambassadors,

other public ministers, and consuls; to all cases of admiralty and maritime juris

diction; to controversies to which the United States shall be a party; to contro

versies between two or more states; between a state and citizens of another state;

between citizens of different states; between citizens of the same state Cl3.1lIl1Il

lands under grants of diiferent states, and between a state, or the citizens thereo ,

and foreign states, citizens or subjects.

In all cases atfecting ambassadors, other public ministers and consuls, and

those in which a state shall be party, the supreme court shall have original juris

diction. In all the other cases before mentioned, the supreme court shall have

appellate jurisdiction, both as to law and fact, with such exceptions, and under

such regulations as the congress shall make.

The trial of all crimes, except in cases of impeachment, shall be by jury: and

such trial shall be held in the state where the said crime shall have been comnn tted;

but when not committed within any state, the trial shall be at such place or

places as the congress may by law have directed.

§ 3. Treason against the United States shall consist only in levying war

against them. or in adherin to their enemies, giving them aid and comfort. No

person shall be convicted o treason unless on the testimony of two witnesses to

the same overt act, or on confession in open court.

The con ess shall have power to declare the punishment of treason, but no

attainder o treason shall work corruption of blood, or forfeiture except during the

life of the person attainted. -

ARTICLE 4. — Tan STATES mu Tnnmroams.

§ 1. Full faith and credit shall be given in each state to the public acts,

records, and judicial proceedings of every other state. And the congress may by

general laws prescribe the manner in which such acts, records, and proceedings

shall be proved, and the effect thereof.

§ 2. The citizens of each state shall be entitled to all privileges and immuni

ties of citizens in the several states.

A person charged in any state with treason, felony, or other crime, who shall

flee from justice, and be found in another state, shall, on demand of the executive

authority of the state from which he fled, be delivered up, to be removed to the

state having jurisdiction of the crime.

No person held to service or labor in one state under the laws thereof, escapin

into another, shall, in consequence of any law or regulation therein, be discharge

from such service or labor, but shall be delivered up on claim of the party to

whom such service or labor may be due.

§ 3. New states may be admitted by the congress into this union; but no new

state shall be formed or erected within the jurisdiction of any other state; nor

any state be formed by the junction of two or more states, or parts of states, with

out the consent of the legislatures of the states concerned, as well as of the con

gress.
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The congress shall have power to dispose of and make all ncedful rules and

regulations respecting the territory or other property belonging to the United

States; and nothing i11 this constitution shall be so construed as to prejudice any

claims of the United States, or of any particular state.

§ 4. The United States shall guarantee to every state in this union a repub

lican form of government, and shall protect each of them against invasion, and

on application of the legislature, or of the executive (when the legislature cannot

be convened), against domestic violence.

ARTICLE 5. —-AMENDMENTS.

The congress, whenever two-thirds of both houses shall deem it necessary, shall

propose amendments to this constitution, or, on the application of the legislatures

of two-thirds of the several states, shall call a convention for proposing amend

ments, which, in either case, shall be valid to all intents a11d purposes as part of

this constitution, when ratified by the legislatures of three-fourths of the several

states, or by conventions in three-fourths thereof, as the one or the other mode of

ratification may be proposed by the congress; provided, that no amendment

which may be made prior to the year one thousand eight hundred and eight, shall

in any manner affect. the first and fourth clauses in the ninth section of the first

article; and that no state, without its consent, shall be deprived of its equal suf

frage in the senate.

ARTICLE 6.—M1scELLANsoUs Paovrsrons.

All debts contracted and c11gagem‘ents entered into, before the adoption of this

constitution, shall be as valid against the United States under this constitution

as under the confederation.

This constitution, and the laws of the United States which shall be made in

pursuance thereof, and all treaties made or which shall be made, under the

authority of the United States, shall be the supreme law of the land; a11d the

judges in every state shall be bound thereby, anything in the constitution or laws

of any state to the contrary notwithstanding.

The senators and representatives before mentioned, and the members of the

several state legislatures, a11d all executive and judicial oflicers, both of the United

States and of the several states, shall be bound by oath or affirmation to support

this constitution; but no religious test shall ever be required as a qualification to

any office or public trust under the United States.

ARTICLE 7. — Rarrrrcarrou.

The ratification of the conventions of nine states shall be sufficient for the

establishment of this constitution between the states so ratifying the same.
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A .\lENDMEl\'TS OF THE CONSTITUTION.

ARTICLES

I.\' ADDITION TO, AND AMENDMENT OF, THE CONSTITUTION OF THE

UNITED STATES OF AMERICA.

ARTICLE 1.

Congress shall make no law respecting an establishment of religion, or pro

hibiting the free exercise thereof; or abridging the freedom of speech, or of the

press: or the right of the people peaceably to assemble and to petition the gov

ernment for a redress of grievances.

ARTICLE 2.

A well regulated militia being necessary to the security_ of a free state. the

right of the people to keep and bear arms shall not be infringed.

ARTICLE 3.

No soldier shall, in time of peace, be quartered in any house without the con

sent of the owner, nor 111 time of war but in a manner to be prescribed by law.

ARTICLE 4.

The right of the people to be secure in their persons, houses, papers and effects,

agaiiist unreasonable searches and seizures, shall not be violated; and no warrants

shall issue but upon probable cause, supported by oath or affirmation, and par

ticularly describing the place to be searched, and the persons or things to be

S-l‘iZc-ll.

ARTICLE 5.

.\'o person shall be held to answer for a capital or otherwise infamous crime,

unless on a presentment or indictment of a grand jury, except in cases arising in

the land or naval forces, or in the militia when in actual service, in time of war

or public danger; nor shall any person be subject for the same ofliense to be twice

put in jeopardy of life or limb; nor shall be compelled, in any criminal case, to

he a witness against himself, nor be deprived of life, libert ', or property, without

due process of law; nor shall private property be taken or public use without

ju;-it compensation.

ARTICLE 6.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and

public trial by an impartial jury of the state and district \vl1e1'ein the crime shall

have been committed, which district shall have been previously ascertained by

law. and to be informed of the nature and cause of the accusation; to be con

fronted with the witnesses against him; to have compulsory process for obtaining

witnesses in his favor; and to have the assistance of counsel for his defense.

ARTICLE 7.

In suits at common law. where the value in contro\'(-rsy shall exceed t\venty

dollars, the right of trial by jury shall be preserved: and no fact, tried by a jury,

shall be otherwise re-examined in any court of the United States than according

to the rules of the common law.

9



AMENDMENTS OF‘ THE CONSTITUTION.

ARTICLE 8.

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and

unusual punishments inflicted.

ARTICLE 9.

The enumeration, in the constitution, of certain rights, shall not be construed

to deny or disparage others retained by the people.

ARTICLE 10.

The powers not delegated to the United States by the constitution, nor pro

hibited by it to the states, are reserved to the states respectively, or to the people.

Aarrou: 11.

The judicial power of the United States shall not be construed to extend to any

suit in law or equity, commenced or prosecuted against one of the United States

by citizens of another state, or by citizens or subjects of any foreign state.

ARTICLE 12.

The electors shall meet in their respective states, and vote by ballot for presi

dent and vice-president, one of whom, at least, shall not be an inhabitant of the

same state with themselves. They shall name in their ballots the person voted

for as president, and in distinct ballots the person voted for as vice-president: and

they shall make distinct lists of all persons voted for as president, and of all per

sons voted for as vice-president, and of the number of votes for each; which lists

they shall sign and certify, and transmit sealed to the seat of the government of

the United States, directed to the president of the senate. The president of the

senate shall, in the presence of the senate and house of representatives, open all

the certificates, and the votes shall then be counted. The person having the

greatest number of votes for president, shall be the president, if such number be

a majority of the whole number of electors appointed; and if no person have such

majority, then from the persons having the highest numbers, not exceeding three,

on the list of those voted for as president, the house of representatives shall

choose immediately, by ballot, the president. But in choosing the president, the

votes shall be taken by states, the representation from each state having one vote;

a quorum for this purposeshall consist of a member or members from two-thirds

of the states, and a majority of all the states shall be necessary to a choice. And

if the house of representatives shall not choose a president whenever the right of

choice shall devolve upon them, before the fourth day of March next following,

then the vice-president shall act as president, as in the case of the death or other

constitutional disability of the president.

The person having the greatest number of votes as vice-president shall be the

vice-president, if such number be a majority of the whole number of electors

appointed; and if no person have a majority, then from the two highest numbers

on the list the senate shall choose the vice-president. A quorum for the purpose

shall consist of two-thirds of the whole number of senators, and a majority of the

whole number shall be necessary to a choice. But no person constitutionally

ineligible to the office of president shall be eligible to that of vice-president of

the United States. ' '

ARTICLE 13.

§ 1. Neither slavery nor involuntary servitude, except as a punishment for

crime. whereof the party shall have been duly convicted, shall exist within the

United States, or any place subject to their jurisdiction.
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§ 2. Congress shall have power to enforce this article by appropriate legislation.

Aarrora 14.

§ 1. All persons born or naturalized in the United States, and subject to the

jurisdiction thereof, are citizens of the United States, and of the state wherein

they reside. No state shall make or enforce any law which shall abridge the priv

ileges or immunities of citizens of the United States, nor shall any state deprive

any person of life, liberty or property, without due process of law, nor deny to

any person within its jurisdiction the equal protection of the laws.

§ 2. Representatives shall be apportioned among the several states according

to their respective numbers, countin the whole number of persons in each state,
excludin Indians notitaxed. But w en the right to vote at any election for the

choice 0? electors for president and vice-president of the United States, repre

sentatives in con ress, the executive and judicial officers of a state, or the mem

bers of the legis ature thereof, is denied to any of the male inhabitants of such

state, being twenty-one years of age and citizens of the United States, or in any

way abridged, except for participation in rebellion or other crime, the basis of

representation therein shall be reduced in the proportion which the number of

such male citizens shall bear to the whole number of male citizens twenty-one

years of age in such state.

§ 3. No person shall be a senator or representative in congress, or elector of

president and vice-president, or hold any ofiice, civil or military, under the United

States, or under any state, who, having previously taken an oath as a member of

congress, or as an ofiicer of the United States, or as a member of any state legis

lature, or as an executive or judicial officer of any state, to support the constitu

tion of the United States, shall have engaged in insurrection or rebellion against

the same. or given aid or comfort to the enemies thereof. But congress may, by

a vote of two-thirds of each house, remove such disability.

§ 4. The validity of the public debt of the United States, authorized by law,

including debts incurred for payment of pensions and bounties for services in

suppressing insurrection or rebellion, shall not be questioned. But neither the

United States or any state shall assume or pay any debt or obligation incurred in

aid of insurrection or rebellion against the United States, or any claim for the

loss or emancipation of any slave; but all such debts, obligations and claims shall

be held illegal and void. .

§ 5. The congress shall have power to enforce, by appropriate legislation, the

provisions of this article.

Asrtcmz 15. -

§ 1. The right of citizens of the United States to vote shall not be denied or

abridged by the United States or by any state on account of race, color or pre

vious condition of servitude. .

§ 2. The congress shall have power to enforce this article by appropriate leg

isiation.

.\'o'r1!-—-The constitution was adopted September 17, 1787. by the unanimous consent of the states present

in the convention appointed in pursuance of the resolution of the con ress of the confederation. of February 21.

1787, and was ratified by the conventions of the several states, as oiiows. viz: By convention of Delaware.

December 7. 1787; Pennsylvania. December 12. 1787; New Jerse . December 18. 1787; Georgia. January 2. 1788;

Connecticut. January 9. 1788; Massachusetts. February 8.1788; . aryiand, April 28. 1788; South Carolina. May ‘:3.

17$; .\ew Hampshire. June 21. 1788; Virginia. June 26, 1788; New York. July '26, 1788; North Carolina, November

‘:1. 1789; Rhoda siand. May 29, 1790.

The first ten of the amendments were proposed at the first session of the first congress of the United States,

September ‘:5. 1789. and were finally ratified by the constitutional number of states. December 15, 1701.

The eleventh amendment was proposed at the first session of the third congress, March 5. 1794. and was

declared in a message from the president of the United States to both houses of congress, dated January 8, 1798.

to have been adopted by the constitutional number of states.

The twelfth amendment was proposed at the first session of the eighth congress. December 12, 1803. and was

adopted by the constitutional number of states in 1804. according to a public notice thereof by the secretary of

state. dated September 25. 1801.

The thirteenth amendment was proposed at the second session of the thirty-eighth con ress, February 1,

1355. and was adopted b the constitutional number of states in 1865, according to a public not ce thereof by he

sccrera ' of state. date December 18, 1865.

The ourteenth amendment took effect July 28, 1868. The fifteenth amendment took effect .\larch 30. 1870.
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THE ENABLING ACT.

[Approved Feb 22, 1889.]

AN ACT to provide for the Division of Dakota into Two States. and to Enable the People of

North Dakota, South Dakota. Montana and Washington to Form Constitutions and State

Governments, and to be Admitted into the Union on an Equal Footing with the Original

States, and to Make Donations of Public Lands to such States.

Be it enacted by the Senate and House of Repr_esenirdires of fhe United

States of America in Congress Assembled, That the inhabitants of all that part

-of the area of the United States now constituting the Territories of Dakota,

Montana and W'ashington, as at present described may become the States of North

Dakota, South Dakota, Montana and VVasl1ington respectively, as hereinafter

provided.

§ 2. The area comprising the Territory of Dakota shall, for the purposes of

this act, be divided on the line of the seventh standard parallel produced due west

to the western boundary of said territory; and the delegates elected as hereinafter

provided to the constitutional convention in districts north of said parallel shall

assemble in convention, at the time prescribed in this act. at the city of Bismarck;

and the delegates elected in districts south of said parallel shall, at the same time,

assemble in convention at the city of Sioux Falls.

§ 3. That all persons who are qualified by the laws of said territories to vote

for representatives to the legislative assemblies thereof, are hereby authorized to

vote for and choose delegates to form conventions in said proposed states; and

the qualifications for delegates to such conventions shall be such as by the laws

of said territories, respectively, persons are required to possess to be eligible to the

legislative assemblies thereof, and the aforesaid delegates to form said conven

tions shall be apportioned within the limits of the proposed states in such

-districts as may be established as herein provided, in proportion to the popula

tion in each of said counties and districts, as near as may be. to be ascertained at

the time of making said apportionments by the persons hereinafter authorized to

make the same, from the best information obtainable, in each of which districts

three delegates shall be elected, but no elector shall vote for more than two

persons for delegates to such conventions; that said apportionments shall be made

by the governor, the chief justice and the secretary of said territories‘, and the

governors of said territories shall, by proclamation, order an election of the dele

gates aforesaid in each of said proposed states, to be held on the Tuesday after

the second Monday in May, 1889, which proclamation shall be issued on the 15th

day of April, 1889-, and such election shall be conducted, the returns made, the

result ascertained and the certificates to persons elected to such convention

issued in the same manner as is prescribed by the laws of the said territories

regulating elections therein for delegates to congress; and the number of votes

cast for delegates in each precinct shall also be returned. The number of dele

gates to said conventions respectively, shall be -seventy-five; and all persons

resident in said proposed states, who are qualified voters of said territories as

herein provided, shall be entitled to vote upon the election of delegates. and

under such rules and regulations as said conventions may prescribe not in

conflict with this act, upon the ratification or rejection of the constitutions.
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§ 4. That the delegates to the conventions elected as provided for in this act

shall meet at the seat of government of each of said territories, except the dele

tes elected in South Dakota, who shall meet at the city of Sioux Falls, on the

ourth day of July. 1889, and, after organization, shall declare on behalf of the

people of said proposed states that they adopt the constitution of the United States;

whereupon the said conventions shall be, and are hereby authorized to form con

stitutions and state governments for said proposed states, respectively. The con

stitution shall be republican in form, and make no distinction in civil or political

rights on account of race or color, except as to Indians not taxed, and not be

repugnant to the constitution of the United States and the principles of the

declaration of independence. And _said convention shall provide by ordinances

irrevocable without the consent of the United States and the people of said

states:

First. That the perfect toleration of religious sentiment shall be secured, and

that no inhabitant of said states shall ever be molested in person or property on

account of his or her mode of religious worship.

Second. That the people inhabitin said proposed states do agree and declare

that they forever disclaim all right an title to the unappropriated public lands

lying within the boundaries thereof, and to all lands lying within said limits

owned or held by any Indian or Indian tribes; and that until the title thereto

shall have been extinguished by the United States, the same shall be and remain

subject to the disposition of the United States, and said Indian lands shall remain

under the absolute jurisdiction and control of the congress of the United States-,

that the lands belonging to citizens of the United States residing without the

said states shall never be taxed at a higher rate than the lands belonging to resi

dents thereof: “that no taxes shall be imposed by the states on lands or property

therein belonging to or which may hereafter be purchased b the United States

or 1e-served for its use. But nothing herein, or in the or< inances herein pro

vided for, shall preclude the said states from taxing as other lands are taxed any

lands owned or held by any Indian who has severed his tribal relations, and has

obtained from the United States or from any person a title thereto by patent or

other grant, save and except such lands as have been or may be granted to any

Indian or Indians under any act of congress containing a provision exempting

the lands thus granted from taxation; but said ordinances shall provide that all

such lands shall be exempt from taxation by said states so long and to such

extent as such act "of congress may prescribe.

Third. That the debts and liabilities of said territories shall be assumed and

paid by said states, respectively. .

Fourth. That provision shall be made for the establishment and maintenance

of systems of public schools, which shall be open to all the children of said

states, and free from sectarian control.

§ 5. That the convention which shall assemble at Bismarck shall form a con-'

stitution and state govemment for a state to be known as North Dakota, and the

convention which shall assemble at Sioux Falls shall form a constitution and state

government for a state to be known as South Dakota; provided, that at the elec

tion for delegates to the constitutional convention in South Dakota, as herein

before provided, each elector may have written or printed on his ballot, the words,

“ For the Sioux Falls Constitution,” or the words, “Against the Sioux Falls Con

stitution.” and the votes on this question shall be returned and canvassed in the

same manner as for the election provided for in section 3 of this act; a11d if a

majority of all votes cast on this question shall be “For the Sioux Falls Consti

tution" it shall be the duty of the convention which may assemble at Sioux Falls,

as herein provided, to resubmit to the people of South Dakota, for ratification or

rejection at the election hereinafter provided for in this act, the constitution

framed at Sioux Falls, and adopted November 3, 1865. and also the articles and
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propositions separately submitted at that election, including the question of

locating the temporary seat of government, with such changes only as relate to

the name and boundary of the proposed state, to the re-apportionment of the

judicial and legislative districts, and such amendments as may be necessary in

order to comply with the provisions of this act; and if a majority of the votes cast

on the ratification or rejection of the constitution shall be for the constitution

irrespective of the articles separately submitted, the State of South Dakota shall

be admitted as a state in the union under said constitution as hereinafter

provided; but the archives, records and books of the Territory of Dakota shall

remain at Bismarck, the capital of North Dakota, until an agreement in reference

thereto is reached by said states. But if at the election for delegates to the con

stitutional convention in South Dakota a majority of all the votes cast at that election

shall be “ Against the Sioux Falls Constitution,” then, and i11 that event, it shall

be the duty of the convention which will assemble at the city of Sioux Falls on

the Fourth day of July, 1889, to proceed to form a constitution and state govern

ment as provided in this act the same as if that question had not been submitted

to a vote of the people of South Dakota.

§ 6. It shall be the duty of the constitutional conventions of North Dakota

and South Dakota to appoint a joint commission, to be composed of not less than

three members of each convention, .whose duty it shall be to assemble at Bismarck,

the present seat of government of said territory, and agree upon an equitable

division of all property belonging to the Territory of Dakota, the disposition

of all public records, and also adjust a11d agree upon the amount of the debts

and liabilities of the territory, which shall be assumed and paid by each of the

proposed states of North Dakota and South Dakota; and the agreement reached

respecting the territorial debts and liabilities shall be incorporated in the

respective constitutions, and each of said states shall obligate itself to pay its

proportion of such debts and liabilities the same as if they had been created by

such states respectively.

§ 7. If the constitutions formed for both North Dakota and South Dakota

shall be rejected by the people at the elections for the ratification or rejection of

their respective constitutions as provided for in this act, the tenitorial govern

ment of Dakota shall continue in existence the same as if this act had not been

passed. But if the constitution formed for either North Dakota or South Dakota

shall be rejected by the people, that part of the territory so rejecting its proposed

constitution shall continue under the territorial government of -the present Te1'ri—

tory of Dakota, but shall, after the state adopting its constitution is admitted into

the union, be called by the name of the Territory of North Dakota or South

Dakota, as the case may be-, provided, that if either of the proposed states pro

vided for in this act shall reject the constitution which maybe submitted for

ratification or rejection at the election provided therefor, the governor of the ter

ritory in which such proposed constitution was rejected shall issue his proclama

tion reconvening the delegates elected to the convention which formed such

rejected constitution, fixing the time and place at which said delegates shall

assemble; and when so assembled they shall proceed to form another constitution

or to amend the rejected constitution, and shall submit such new constitution or

amended constitution to the people of the proposed state for ratification or rejec

tion, at such time as said convention may determine; and all the provisions of

this act, so far as applicable, shall apply to such convention so reassembled and

to the constitution which may be formed, its ratification or rejection, and to the

admission of the proposed state.

§ 8. That the constitutional convention which may assemble in South Dakota

shall provide by ordinance for resuhmitting the Sioux Falls constitution of 1885,

after having amended the same as provided in section 5 of this act, to the people

of South Dakota for ratification or rejection at an election to be held therein on
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the first Tuesday in October, 1889; but if said constitutional convention is author

ized and required to form a new constitution for South Dakota, it shall provide

for submitting the same in like manner to the people of South Dakota for ratifi

cation or rejection at an election to be held in said proposed state on the said first

Tuesday in October. And the constitutional conventions which may assemble in

North Dakota, Montana and VVashington, shall provide in like manner for sub

mitting the constitutions formed by them to the people of said proposed states

respectively, for ratification or rejection, at elections to be held in said proposed

states on the said first Tuesday in October. At the elections provided for in this

section the qualified voters of said proposed states shall vote directly for or against

the proposed constitutions, and for or against any articles or propositions sepa

rately submitted. The returns of said elections shall be made to the secretary of

each of said territories, who, with the governor and chief ‘justice thereof, or

any two of them, shall canvass the same; and if a majority of the legal votes cast

shall be for the constitution, the governor shall certify the result to the president

of the United States, together with a statement of the votes cast thereon and upon

separate articles or propositions, and a copy of the said constitution, articles, prop

ositions and ordinances. And if the constitutions and governments of said pro

posed states are republican in form, and if all the provisions of this act have been

complied with in the formation thereof, it shall be the duty of the president of

the United States to issue his proclamation announcing the result of the election

in each, and thereupon the proposed states which have adopted constitutions and

formed state governments, as herein provided, shall be deemed admitted by con

gress into the union, under and by virtue of this act, on an equal footing with

the original states from and after the date of said proclamation.

§ 9. That until the 11ext general census, or until otherwise provided by law,

said states shall be entitled to one representative in the house of representatives

of the United States, except South Dakota which shall be entitled to two; and

the representatives to the fifty-first congress, together with the governors and

other oflicers provided for in said constitutions, may be elected on the same day

of the election for the ratification or rejection of the constitutions; and until said

state oflicers are elected and qualified under the provisions of each constitution

and the states, respectively, are admitted into the union, the territorial officers

shall continue to discharge the duties of their respective offices in each of said

territories.

§ 10. That upon the admission of each of said states into the union, sections

numbered sixteen and thirty-six in every township of said proposed states, and

where such sections or any parts thereof have been sold or otherwise disposed of

by or under the authority of any act of congress, other lands equivalent thereto,

in legal subdivisions of not less than one-quarter section, and as contiguous as

may be to the section in lieu of which the same is taken, are hereby granted to

said states for the support of common schools, such indemnity lands to be selected

within said states in such manner as the legislature may provide, with the approval

of the secretary of the interior; provided, that the sixteenth and thirty-sixth

sections embraced in permanent reservations for national purposes shall not, at

any time, be subject to the grants nor to the indemnity provisions of this act, nor

shall any lands embraced in Indian, military or other reservations of any charac

ter, be subject to the grants or to the indemnity provisions of this act until the

reservation shall have been extinguished and such lands be restored to, and become

a part of, the public domain. . '

§ 1 1. That all lands herein granted for educational purposes shall be disposed

of only at public sale, and at a price not less than $10 per acre, the proceeds to

constitute a permanent school fund, the interest of which only shall be expended

in the support of said schools. But said lands may, under such regulations as

the legislature shall prescribe, be leased for periods of not more than five years,
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in quantities not exceeding one section to any one person or company; and such

land shall not be subject to pre-emption. homestead entry, or any other entry

under the land laws of the United States, whether surveyed or unsurveyed, but

, shall be reserved for school purposes only.

§ 12. That upon the admission of each of said states into thc union, in accord

ance with the provisions of this act, fifty sections of the unappropriated public

lands within said states. to be selected and located in legal subdivisions as pro

vided in section 10 of this act, shall be, and are hereby, granted to said states for

the purpose of erecting public buildings at the capital of said states for legislative,

executive and judicial purposes.

§ 13. That five per centum of the proceeds of the sales of public lands lying

within said states which shall be sold b the United States subsequent to the

admission of said states into the union, a ter deducting all the expenses incident

to the same, shall be paid to the said states, to be used as a permanent fund, the

interest of which only shall be expended for the support of common schools

within said states, respectively.

§ 14. That the lands granted to the territories of Dakota and Montana by the

act of February 18,1881,entitlec “An act to grant lands to Dakota, Montana.

Arizona, Idaho and VVyoming for university purposes,” are hereby vested in

the states of South Dakota, North Dakota and Montana respectively, if such

states are admitted into the union as provided in this act, to the extent of the full

quantity of seventy-two sections to each of said states, and any portion of said

lands that may not have been selected by either of said territories of Dakota or

Montana may be selected by the respective states aforesaid-, but said act of Feb

ruary 18, 1881, shall be so amended as to provide that none of said lands shall be

sold for less than $10 per acre, and the proceeds shall constitute a permanent fund

to be safely invested and held by said states severally, and the income thereof be

used exclusively for university purposes. And such quantity of the lands author

ized by the fourth section of the act of July 17, 1854, to be reserved for universitv

_purposes in the Territory of VVasl1ington. as, together with the lands confirmed to

the vendees of the territory by the act of March 14, 1864, will make the full

quantity of seventy-two entire sections. are hereby granted in like manner to the

state of \Vashington for the purposes of a university in said state. None of the

lands granted in this section shall be sold at less than $10 per acre; but said lands

may be leased in the same manner as provided in section 11 of this act. The

schools, colleges and universities provided for in this act shall forever remain under

the exclusive control of the said states, respectively, and no part of the proceeds

arising from the sale or disposal of any lands herein granted for educational pur

poses shall be used for the support of any sectarian or denominational school,

college, or university. The section of land granted by the act of June 16, 1880.

to the Territory of Dakota, for an asylum for the insane shall, upon the admission

of said state of South Dakota into the union, become the property of said state.

§ 15. That so much of the lands belonging to the United States as have been

acquired and set apart for the purpose mentioned in “An act appropriating money

for the erection of a penitentiary in the Territory of Dakota," approved March 2,

1881, together with the buildings thereon, be, and the same is hereby granted,

together with anyunexpended balances of the moneys appropriated therefor by

said act, to said State of South Dakota. for the purposes therein designated; and

the States of North Dakota and 1/Vashington shall, respectively, have like grants

for the same purpose, and subject to like terms and conditions as provided in said

act of March 2, 1881, for the Territory of Dakota. The penitentiary at Deer

Lodge City, Montana, and all lands connected therewith and set apart and

reserved therefor, are hereby granted to the State of Montana.

§ 16. That 90.000 acres of land, to be selected and located as provided in sec

tion 10 of this act, are hereby granted to each of said states except to the State
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of South Dakota, to which 120,000 acres are granted for the use and support of

agricultural colleges in said states, as provided in the acts of congress making

donations of lands for such purpose.

§ 17. That in lieu of the rant of land for purposes of intemal improvement

made to new states by the eig th section of the act of September 4, 1841, which

act is hereby repealed as to the states provided for by this act, and in lieu of any

claim or demand by the said states, or either of them, under the act of September

28, 1850, and section 2479 of the revised statutes, making a rant of swamp and

overflowed lands to certain states, which grant it is hereby dec ared is not extended

to the states provided for in this act, and in lieu of any grant of saline lands to

said states, the following rants of land are hereb made, to-wit:

To the State of South Dakota: For the schoo of mines, 40,000 acres; for the

reform school, 40,000 acres; for the deaf and dumb asylum, 40,000 acres; for the

'c-ultural college, 40,000 acres; for the university, 40,000 acres; for state normal

schools, 80,000 acres; for public buildin s at the capital of said state, 50,000

acres. and for such other educational and c aritable purposes as the legislature of

said state may determine, 170,000 acres; in all, 500,000 acres.

To the State of North Dakota a like quantity of land as is in this section

granted to the State of South Dakota, and to be for like purposes, and in like

proportion as far as practicable. ' _

To the State of Montana: For the establishment a11d maintenance of a school

of mines, 100,000 acres; for state normal schools, 100,000 acres; for agricultural

colleges, in addition to the grant hereinbefore made for that purpose, 50,000

acres: for the establishment of a state reform school, 50,000 acres; for the estab

lishment of a deaf and dumb asylum, 50,000 acres; for public buildings at the

capital of the state, in addition to the grant hereinbefore made for that purpose,

150.000 acres. . '

To the State of V\'asl1ington: For the establislnnent and maintenance of a

scientific school, 100,000 acres; for state normal schools, 100,000 acres; for pub

lic buildings at the state capital in addition to the grant hereinbefore made for

that purpose, 100,000 acres; for state. charitable, educational, penal and reforma

tory institutions, 200,000 acres. -

That the states provided for in this act shall not be entitled to any further or other

grants of land for any purpose than as expressly provided in this act. And the

lands granted by this section shall be held, appropriated and disposed of exclus

ively for the purposes herein mentioned, in such manner as the legislatures of the

respective states may severally provide. '

§ 18. That all mineral lands shall be exempted from the grants made by this

act. But if sections sixteen and thirty-six, or any subdivision or portion of any

smallest subdivision thereof in any township shall be found by the department of

the interior to be mineral lands, said states are hereby authorized and empowered

to select, in legal subdivisions, an equal quantity of other unappropriated lands in

said states, in lieu thereof, for the use and benefit of the common schools of said

states.

§ 19. That all lands granted in quantity or as indemnity by this act shall be

selected, under the direction of the secretary of the interior, from the surveyed,

unreserved and unappropriated public lands of the United States within the limits

of the respective states entitled thereto. And there shall be deducted from the

number of acres of land donated by this act for specific objects to said states the

number of acres in each heretofore donated by congress to said territories for

similar objects. .

§ 20. That the sum of $20,000 or so much thereof as may be necessary, i

hereby appropriated, out of any money in the treasury not otherwise appropri

ated. to each of said ‘territories for defraying the expenses of the said conven

tions, except to Dakota for which the sum of $40,000 is so appropriated, $20,000
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each for South Dakota and North Dakota, and for the payment of the members

thereof, under the same rules and regulations and at the same rates as are now

provided by law for the payment of the territorial legislatures. Any money

hereby appropriated not necessary for such purpose shall be covered into the

treasury of the United States.

§ 21. That each of said states, when admitted as aforesaid, shall constitute

one judicial district, the names thereof to be the same as the names of the states,

respectively; and the circuit and district courts therefor shall be held at the

capital of such state for the time bein , and each of said districts shall, for

judicial purposes, until otherwise provi ed, be attached to the eighth judicial

circuit, except Washington and Montana, which shall be attached to the ninth

judicial circuit. There shall be appointed for each of said districts one district

judge, one United States attorney and one United States marshal. The judge of

each of said districts shall receive a yearly salary of $3,500, payable in four equal

installments, on the first days of January, April, July and October of each year,

and shall reside in the district. There shall be appointed clerks of said courts in

each district, who shall keep their offices at the capital of said state. Theregular

terms of said courts shall be held in each district, at the place aforesaid on the

first Monday in April and the first Monday in November of each year, and only

one grand jury and one petit jury shall be summoned in both said circuit and

district courts. The circuit and district courts for each of said districts and the

jud es thereof, respectively, shall possess the same powers and jurisdiction, and

per orm the same duties required to be performed by the other circuit and

district courts and judges of the United States, and shall be govemed by the

same laws and regulations. The marshal, district attorney, and clerks of the

circuit and district courts of each of said districts, and all other otficers and

persons performing duties _in the administration of justice therein, shall severally

possess the powers and perform the duties lawfully possessed and required to be

performed by similar officers in other districts of the United States; and shall,

for the services they may perform, receive the fees and compensation allowed by

law to other similar ofiicers and persons performing similar duties in the state of

Nebraska. _ '

§ 22. That all cases of appeal or writ of error heretofore prosecuted and now

pending in the supreme court of the United States upon any record from the

supreme court of either of the territories mentioned in this act, or that may here

after lawfully be prosecuted upon any record from either of said courts, may be

heard and determined by said supreme court of the United States. And the

mandate of execution or of further proceedings shall be directed by the supreme

court of the United States to the circuit or district court hereby established

within the state succeeding the territory from which such record is or may be

pending, or to the supreme court of such state, as the nature of the case ma '
require; provided, that the mandate of executionior of further proceedings, shal ,

in cases arising in the Territory of Dakota, be directed by the supreme court of

the United States to the circuit or district court of the district of South Dakota,

or to the supreme court of the state of South Dakota, or to the circuit or district

court of the district of North Dakota, or to the supreme court of the State of

North Dakota, or to the supreme court of the Territory of North Dakota. as the

nature of the case may require. And each of the circuit, district and state

courts, herein named, shall, respectively, be the successor of the supreme court

of the territory, as to all such cases arising within the limits embraced within

tge jurisdiction of such courts respectively. with full power to proceed with

t e same, and award mense or final process therein; and that from all judgments

and decrees of the supreme court of either of the territories mentioned in this

act, in any case arising within the limits of any of the proposed states prior to

admission, the parties to such judgment shall have the same right to prosecute
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appeals and writs of error to the supreme court of the United States as they shall

have had b ' law prior to the admission of said state into the union.

§ 23. hat in respect to all cases, proceedings, and matters now pending in

the supreme or district courts of either of the territories mentioned in this act at

the time of the admission into the union of either of the states mentioned in this

act, and arising within the limits of any such state, whereof the circuit or district

courts b this act established might have had jurisdiction under the laws of the

United tates had such courts existed at the time of the commencement of such

cases, the said circuit and district courts, respectively, shall be the successors of said

supreme and district courts of said territory; and in respect to all other cases,

proceedings and matters pending in the supreme or district courts of any of the

territories mentioned in this act at the time of the admission of such territory

into the union, arising within the limits of said proposed state, the courts estab

lished by such state shall, respectively, be the successors of said supreme and dis

trict territorial courts; and all the files, records, indictments and proceedings

relating to any such cases, shall be transferred to such circuit, district and state

courts, respectively, and the same shall be proceeded with therein in due course

of law; but no writ, action, indictment, cause or proceeding now pendin , or that

prior to the admission of any of the states mentioned in this act, shalli

ing in any territorial court in any of the territories mentioned in this act, shall

abate by the admission of any such state into the union, but the same shall be

transferred and proceeded with, in the proper United States circuit. district or

state court, as the case may be; provided, however, that in all civil actions, causes

and proceedings, in which the United States is not a party, transfers shall not be

made to the circuit and district courts of the United States except upon written

request of one of the parties to such action or proceeding filed in the proper

court; and in the absence of such request, such cases shall be proceeded with in

the proper state courts.

§ 24. That the constitutional conventions may, by ordinance. provide for the

election of officers for full state governments, including members of the legisla

tures and representatives in the fifty-first congress; but said state governments

shall remain in abeyance until the states shall be admitted into the union, respec

tively, as provided in this act. In case the constitution of any of said proposed

states shall be ratified by the people, but not otherwise, the legislature thereof

may assemble, organize and elect two senators of the United States; and the

governor and secretary of state of such proposed state shall certify the election of

the senators and representatives in the manner required by law; and when such

state is admitted into the union, the senators and representatives shall be entitled

to be admitted to seats in congress, and to all the rights and privileges of senators

and representatives of other states in the congress of the United States; and the

oflicers of the state govemments formed in pursuance of said constitutions, as

provided by the constitutional conventions, shall proceed to exercise all the func

tions of such state oflicers; and all laws in force made by said territories, at the time

of their admission into the union, shall be in force in said states, except as modi

tied or changed b this act, or by the constitutions of the states, respectively.

§ 25. That all acts or parts of acts in conflict with the provisions of this act,

whether passed by the legislatures of said territories or by congress, are hereby

repealed.
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CONSTITUTION OF THE STATE OF NORTH DAKOTA.

[Adopted Oct. 1. 1889; yeas, 27,441; nays, 8,107.]

VVE, tl1e people of North Dakota, grateful to Almighty God for the blessings of

civil and religious liberty, do ordain and establish this constitution.

ARTICLE 1.—-DECLARATION or Rrerrrs.

§ 1. All men are by nature equally free and independent and have certain

inalienable rights, among which are those of enjoying and defending life and

'liberty; acquiring, possessing and p_rotecting property and reputation; and pur

suin and obtaining safety and happiness.

§ All political power is i11l1erent in the people. Government is instituted

for the protection, security and benefit of the people, and they have a right to

alter or reform the same whenever the public good may require.

§ 3. The State of North Dakota is an inseparable part of the American union

and the constitution of the United States is the supreme law of the land.

§ 4. The free exercise and enjoyment of religious profession and worship,

without discrimination or preference shall be forever guaranteed in this state, and

no person shall be rendered incompetent to be a witness or juror 011 account of

his opinion on matters of religious belief; but the liberty of conscience hereby

secured shall 11ot be so construed as to excuse acts of licentiousness, or justify

practices inconsistent with the peace or safety of this state.

§ 5. The privilege of the writ of habeas corpus shall not be suspended unless,

when in case of rebellion or invasion, the public safety may require.

§ 6. All persons shall be bailable by suflicient sureties, unless for capital

offenses when the proof is evident or the presumption great. Excessive bail

shall not be required, nor excessive fines imposed, nor shall cruel or unusual

punishments be inflicted. V\'itnesses shall not be unreasonably detained, nor be

confined i11 any room where criminals are actually imprisoned.

§ 7. The right of trial by jury shall be secured to all, a11d remain inviolate;

but a jury in civil cases, in courts not of record, may consist of less than twelve

men, as may be prescribed by law.

§ 8. Until otherwise provided by law, no person shall, for a felony, be pro

ceeded against criminally, otherwise than by i'ndictment, except in cases arising in

the land or naval forces, or in the militia when in actual service in time of war or

public danger. In all other cases, offenses shall be prosecuted criminally by

indictment or information. The legislative assembly may change, regulate or

abolish the grand jury system.

§ 9. Every man may freely write, speak and publish his opinions on all sub

jects, being responsible for the abuse of that privilege. In all civil and criminal

trials for libel the truth may be given in evidence, and shall be a suflicient defense

when the matter is published with good motives and for justifiable ends; and the

jury shall have the same power of giving a general verdict as in other cases; and

i11 all indictments or informations for libels the jury shall have the right to deter

mine the law and the facts under the direction of the court as in other cases.
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§ 10. The citizens have a right, in a peaceable manner, to assemble together

for the common good, and to apply to those invested with the powers of govem

nient for the redress of grievances, or for other proper purposes, by petition,

address or remonstrance.

§ 1 1. All laws of a general nature shall have a uniform -operation.

§ 12. The military shall be subordinate to the civil power. No standing army

shall be maintained b this state in time of peace, and no soldiers shall, in time

of peace, be quartere in any house without the consent of the owner; nor in

time of war, except in the manner prescribed by law.

§ 13. In criminal prosecutions in any court whatever, the party accused

shall have the right to a speedy and public trial; to have the process of the court

to compel the attendance of witnesses in his behalf; and to appear and defend in

person and with counsel. No person shall be twice put in jeopardy for the same

offense, nor be compelled in any criminal case to be a witness against himself,

nor be deprived of life, liberty or property without due process of law.

§ 14. Private property shall not be taken or dama ed for public use without

just compensation havin been first made to, or pai into court for the owner,

and no right of way shal be appropriated to the use of any corporation, other

than municipal, until full compensation therefor be first made in money or ascer

tained and paid into court for the owner, irrespective of any benefit from any

improvement proposed by such corporation, which compensation shall be ascer

tained by a jury, unless a jury be waived. V
§ 15. No person shall be imprisonedlfor debt unless upon refusal to deliver

up his estate for the benefit of his creditors, in such manner as shall be pre

scribed by law; or in cases of tort; or where there is strong presumption of fraud.

§ 16. No bill of attainder, ex post facto law, or law impairing the obligations

of contracts shall ever be passed.

§ 17. Neither slavery nor involuntary servitude, unless for the punishment of

crime, shall ever be tolerated in this state.

§ 18. The right of the people to be secure in their persons, houses, papers

and etfects, against unreasonable searches a11d seizures, shall not be violated; and

no warrant shall issue but upon probable cause, supported by oath or affirmation,

particlularly describing the place to be searched and the persons and things to be

seizec . .

19. Treason against the state shall consist only in levying war a ainst it,

ad ering to its enemies or giving them aid and comfort. No person shal be con

victed of treason unless on the evidence of two witnesses to the same overt act, or

confession in open court.

§ 20. No special privileges or immunities shall ever be granted which may

not be altered, revoked or repealed by the legislative assembly; nor shall any citi

zen or class of citizens be granted privileges or immunities which upon the same

terms shall not be granted to all citizens. 4

21. The provisions of this constitution are mandatory and prohibitory

un ess. by express words, they are declared to be otherwise.

§ 22. All courts shall be open, and every man for any injury done him in his

lands, goods, person or reputation shall have remedy by due process of law, and

right and justice administered without sale, denial or delay. Suits may be

brou ht against the state in such manner,-in such courts, and in such cases, as the

legisfiitive assembly may, by law, direct.

§ 23. Every citizen of this state shall be free to obtain employment whereveri possible, and any person, corporation, or agent thereof, maliciously interfering or

hindering in any way. any citizen from obtaining or enjoying employment already

obtained, from any other corporation or person, shall be deemed guilty of a mis

demeanor.

21



CONSTITUTION OF NORTH DAKOTA.

§ 24. To uard against transgressions of the high powers which we have dele

gated, we dec are that everything in this article is excepted out of the general

powers of government and shall forever remain inviolate.

An'rrcLE 2.-Tar: LEGISLATIVE DEPARTMENT.

§ 25. The legislative power shall be vested in a senate and house of represen

tatives.

§ 26. The senate shall be composed of not less than thirty nor more than

fifty members.

§ 27. Senators shall be elected for the term of four years, except as hereinafter

provided. I

§ 28. No person shall be a senator who is not a qualified elector in the district

in which he may be chosen, and who shall not have attained the age of twenty-A

five years, and have been a resident of the state or territory for two years next

preceding his election.

§ 29. The legislative assembly shall fix the number of senators, and divide the

state into as many senatorial districts as there are senators, which districts as

nearly as may be, shall be equal to each other in the number of inhabitants en

titled to representation. Each district shall be entitled to one senator and no

more, and shall be composed of compact and contiguous territory; and no portion

of any county shall be attached to any other county, or part thereof, so as to form

a district. The districts as thus ascertained and determined shall continue until

chan ed b law.

§ 30. he senatorial districts shall be numbered consecutively from one up

wards, according to the number of districts prescribed, and the senators shall be

divided into two classes. Those elected in the districts designated by even num

bers shall constitute one class, and those elected in districts designated by odd

numbers shall constitute the other class. The senators of one class elected in the

year 1890 shall hold their office for two years, those of the other class shall hold

their office four years, and the determination of the two classes shall be by lot, so

that one-half of the senators, as nearly as practicable, may be elected biennially.

, § 31. The senate, at the beginning and close of each regular session, and at

such other times as may be necessary, shall elect one of its members president

pro tempore, who may take the place of the lieutenant governor under rules pre

scribed by law.

§ 32. The house of representatives shall be composed of not less than sixty,

nor more than one hundred and forty members.

8 33.‘ Representatives shall be elected for the term of two years.

§ 34. No person shall be a representative who is not a qualified elector in the

district from which he may be chosen, and who shall not have attained the age of

twenty-one years, and have been a resident of the state or territory for two years

next preceding his election.

§ 35. The members of the house of representatives shall be apportioned to and

elected at large from each senatorial district. The legislative assembly shall, in

the year 1895, and every tenth year, cause an enumeration to be made of all the

inhabitants of this state, and shall at its first regular session after each such enumer

ation, and also after each federal census, proceed to fix by law the number of sen

ators, which shall constitute the senate of North Dakota, and the number of

representatives which shall constitute the house of representatives of North Dakota, .

within the limits prescribed by this constitution, and at the same session shall

proceed to reapportion the state into senatorial districts, as prescribed by this

constitution, and to fix the number of members of the house of representatives,

to be elected from the _several senatorial districts; provided, that the legislative
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assembly may, at any regular session, redistrict the state into senatorial districts,

and apportion the senators and representatives respectively.

§ 36. The house of representatives shall elect one of its members as speaker.

§ 3'7. No judge or clerk of any court, secretary of state, attorney general,

register of deeds, sherifl’ or person holding any ofioe of profit under this state,

except in the militia or the ofiice of attorney at law, notary public or justice of

the peace, and no person holding any ofiice of profit or honor under any foreign

government, or under the government of the United States, except postmasters

whose annual compensation does not exceed the sum of three hundred dollars,

shall hold any ofiice in either branch of the legislative assembly or become a

member thereof.

§ 38. No member of the legislative assembly, expelled for corruption, and no

-‘person convicted of bribery, perjury or other infamous crime, shall be eligible to

the legislative assembly, or to any oflice in either branch thereof.

§ 39. No member of thelegislative assembly shall, during the term for which

he was elected, be appointed or elected to any civil oflice in this state, which shall

have been created, or the emoluments of which shall have been increased, durin

the term for which 'he was elected; nor shall any member receive any civi

appointment from the govemor, or governor and senate, during the term for

which he.shall have been elected.

§ 40. If any person elected to either house of the legislative assembly shall

offer or promise to give his vote or influence, in favor of, or against any measure

or proposition pending or proposed to be introduced into the legislative assembly,

in consideration, or upon conditions, that any other person elected to the same

legislative assembly will give, or will promise or assent to give, his vote or influ

ence in favor of or against any other measure or proposition, pending or proposed

to be introduced into such legislative assembly, the person making such offer or

promise shall_be deemed ilty of’ solicitation of bribery, If any member of the

legislative assembly shalfigive his vote or influence for or against any measure or

proposition, pending or proposed to be introduced into such legislative assembly,

or otfer, promise or assent so to do upon condition that any other member will

give. promise or assent to give his vote or influence in favor of or against any

other such measure or proposition pendin or proposed to be introduced

into such legislative assembly, or in consi eration that any other member

hath given his vote or influence, for or against any other measure or proposition

in such legislative assembly, he shall be deemed guilty of bribery. And any

person, member of the legislative assembly or person elected thereto, who shall

be guilty of either such offenses, shall be expelled, and shall not thereafter be

eligible to the legislative assembly, and, on the conviction thereof in the civil

courts. shall be liable to such further penalty as may be prescribed by law.

§ 41. The term of service of the members of the legislative assembly shall

begin on the first Tuesday in January, next after their election.

§ 42. The members of the legislative assembly shall in all cases except

treason, felony and breach of the peace, be privileged from arrest during their

attendance at the sessions of their respective houses, and in going to or returning

from the same. For words used in any speech or debate in either house, they

shall not be questioned in an other place.

43. Any member who has a personal or private interest in any measure or

bil proposed or pending before the legislative assembly, shall disclose the fact to

the house of which he is a member, and shall not vote thereon without the con

sent of the house. -

§ 44. The ovemor shall issue writs of election to fill such vacancies as may

occur in either ouse of the legislative assembly. '

§ 45. Each member of the legislative assembly shall receive as a compensa

tion for his services for each session, five dollars per day, and te11 cents for every
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mile of necessary travel in going to and returning from the place of the meeting

of the legislative assembly on the most usual route.

§ 46. A majority of the members of each house shall constitute a quorum,

but a smaller number may adjoum from day to day, and may compel the attend

ance of absentl members, in such a manner, and under such a penalty, as may be

rescribed b aw.pf§ 47. Erich house shall be the judge of the election returns andqualifications

0 its own members.

§ 48. Each house shall have the power to determine the rules of proceeding,

and punish its members or other persons for contempt or disorderly behavior in

its presence; to protect its members against violence or offers of bribes or private

solicitation, and with the concurrence of two-thirds, to expel a member; and shall

have all other powers necessary and usual in the legislative assembly of a free

state. But no imprisonment by either house shall continue beyond thirty days.

Punishment for C-OIi1ft8lIlpt’. or disorderly behavior shall not bar a criminal prosecu

tion for the same o ense. .

§ 49. Each house shall keep a journal of its proceedings, and the yeas and

nays on any uestion shall be taken and entered on the journal at the request of

one-sixth of t ose present.

§ 50. The sessions of each house and of the committee of the whole shall be

open unless the business is such as ought to be kept secret. ‘

’ § 51. Neither house shall, without the consent of the other, adjourn for more

than three days nor to any other place than that in which the two houses shall be

sitting. except in case of epidemic, pestilence or other great danger.

§ 52. The senate and house of representatives jointly shall be designated as

the Legislative Assembly of the State of North Dakota.

53. The legislative assembly shall meet at the seat of government at 12

o’c ock noon on the first Tuesday after the first Monday in January, in the year

next following the election of the mem-hers thereof.

§ 54. In all elections to be made by the legislative assembly, or either house

thereot, the members shall vote viva voce, and their votes shall be entered in the

ourna . 'J § 55. The sessions of the legislative assembly shall be biennial, except as

otherwise provided in this constitution.

§ 56. No re ular session of the legislative assembly'shall exceed sixty days,

except in case of impeachment, but the first session of the legislative assembly

may continue for a period of one hundred and twenty days.

§ 57. Any bill may originate in either house of the legislative assembly, and

a bill passed b one house may be amended by the other.§ 58. No lyaw shall be passed, except by a bill adopted by both houses. and

no bill shall be so altered and amended on its passage through either house as to

change its original purpose.

§ 59. The enacting clause of every law shall be as follows: “ Be it Enacted

by the Le islative Assembly of the State of North Dakota.” ‘

§ 60. Io bill for the appropriation of money, except for the expenses of the

government, shall be introduced after the fortieth day of the session, except by

unanimous consent of the house in which it is sought to be introduced. ’

§ 61. No bill shall embrace more than one subject, which shall be expressed

in its title, but a bill which violates this provision shall be invalidated thereby

only as to so much thereof as shall not be so expressed.

§ 62. The general appropriation bill shall embrace nothing but appropriations

for the expenses of the executive, legislative and judicial departments of the

state, interest on the public debt. and for public schools. All other appropria

tions shall be made by separate bills, each embracing but one subject.
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§ 63. Every bill shall be read three several times, but the first and second

readings, and those only, may be upon the same day; and the _second reading may

be b title_of the bill unless a readin at length be demanded. The first and

thing readings shall be at length. o legislative day shall be shorter than the

natural da . .

§ 64. r o bill shall be revised or amended, nor the provisions thereof extended

or incorporated in any other bill by reference to its title only, but so much thereof

as is revised, amended or extended or so incorporated shall be re-enacted and pub

lished at length.

§ 65. No bill shall become a law except by a vote of a majority of all the

members-elect in each house, nor unless, on its final -passage, the vote be taken

by yeas and nays, and the names of those voting be entered on the joumal.

§ 66. The presiding oficer of each house shall, in the presence of the house

over which he presides, sign all bills and joint resolutions passed by the legisla

tive assembly; immediately before such signing their title shall be publicly read

and the fact of signing shall be at once entered on the journal.

§ 37. No act of the legislative assembly shall takeefiect until July 1st, after

the close of the session, unless in case of emergency (which shall be expressed in

the preamble or body of the act) the le islative assembly shall, by a vote of two

thirds of all the members present in eac house, otherwise direct. -

§ 68. The legislative assembly_shall pass all laws necessary to carry into

efiect the provisions of this constitution.

§ 69. The legislative assembly shall not pass local or special laws in any of

the following enumerated cases, that is to say:

1. For granting divorces.

2. Layin out, opening, alterin , or working roads or highways, vacating

roads, town p ats, streets, alleys or pu lic grounds.

3. Locating or changing county seats.

4. Regulating county or township affairs.

5. Regulating the practice of courts of justice.

6. Regulating the jurisdiction and duties of justices of the peace, police

magistrates or constables.

7. Changing the rules of evidence in any trial or inquiry.

8. Providing for changes of venue in civil or criminal cases.

9. Declaring any person of age.

10. For limitation of civil actions, or giving eifect to informal or invalid deeds.

11. Summonin or impaneling grand or petit juries.

12. Providing or the management of common schools.

13. Regulating the rate of interest on money.

14. The opening or conducting of any election or designating the place of

voting.

15. The sale or mortgage of real estate belonging to minors or others under

disability. .

16. Chartering or licensing ferries, toll bridges or toll roads.

17. Remitting fines, penalties or forfeitures.

18. Creating, increasing or decreasing fees, percentages or allowances of

public oificers.

19. Changing the law of descent.

20. Granting to any corporation, association or individual the right to lay

down railroad tracks, or any special or exclusive privilege, immunity or franchise

whatever. _

21. For the punishment of crimes.

22. Changing the names of persons or places.

23. For the assessment or collection of taxes.
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2-1. Affecting estates of deceased persons, minors or others under legal dis

abilities. .

25. Extending the time for the collection of taxes.

26. Refundin money into the state treasury.

27. Relin uis ing or extinguishing in whole or in part the indebtedness,

liability or ob 'gation of any corporation or person to this state, or to any munici

pal corporation therein. .

28. Legalizing, except as against the state, the unauthorized or invalid act of

an officer. -

9. Exempting property from taxation.

30. Restoring to citizenship persons convicted of infamous crimes.

31. Authorizing the creation, extention or imparing of liens.

32. Creating offices, or prescribing the powers or duties of oflicers in counties,

cities, townships, election or school districts, or authorizing the adoption or legiti

mation of children. .

33. Incorporation of cities, towns or villages, or changing or amending the

charter of any town, city or village.

34. Providing for the election of members of the board of supervisors in town

ships, incorporated towns or cities. »

35. The protection of game or fish.

§ 70. In all other cases where a general law can be made applicable, no special

law shall be enacted; nor shall the legislative assembly indirectly enact such

special or local law by the partial repeal of a general law; but laws repealing local

or special acts may be passed. -

ARTICLE 3.—-EXECUTIVE DEPARTMENT.

§ 71. The executive power shall be vested in a governor, who shall reside at

the seat of government and shall hold his ofiice for the term of two years and

until his successor is elected and duly qualified.

§ '72. A lieutenant governor shall be 'elected at the same time and for the

same term as the governor. In case of the death, impeachment, resignation,

failure to qualify, absence from the state, removal from ofice, or the disability of

the govemor, the powers and duties of the otfice for the residue of the term, or

until he shall be acquitted or the disability be removed, shall devolve upon the

lieutenant ovemor.

§ 73. I§o person shall be eligible to the oflice of governor or lieutenant gov

ernor unless he be a citizen of the United States, and a qualified elector of the

state, who shall have attained the age of thirty years, and who shall have resided

five years next preceding the election within the state or territory, nor shall he be

eligible to any other oflice during the term for which he shall have been elected.

§ 74. The governor and lieutenant governor shall be elected by the qualified

electors of the state at the time and places of choosing inembers of the legislative

assembly. The persons having the highest number of votes for governor and

lieutenant governor respectively shall be declared elected, but if two or more shall

have an equal and highest number of votes for governor or liente11ant governor,

the two houses of the legislative assembly at its next regular session shall forth

with, by joint ballot, choose one of such persons for said ofiice. The returns of

the election for governor and lieutenant governor shall be made in such manner

as shall be prescribed by law.

§ 75. The governor shall be commander-in-chief of the military and naval

forces of the state, except when they shall be called into the service of the United

States, and may call out the same to execute the laws, suppress insurrection and

repel invasion. He shall have power to convene the legislative assembly on

extraordinary occasions.‘ He shall at the commencement of each session communi
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cate to the legislative assembly by message, information of the condition of the

state. and recommend such measures as he shall deem expedient. He shall trans

act all necessary business with the ofiicers of the government, civil and military.

He shall expedite all such measures as may be resolved upon by the legislative

assembly and shall take care that the laws be faithfully executed.

§ 76. The governor shall have power to remit fines and forfeitures, to grant

reprieves, commutations and pardons after conviction, for all offenses except

treamn and cases of impeachment; but the legislative assembly may by law regu

late the manner in which the remission of fines, pardons, commutations and

reprieves may be applied for. Upon conviction for treason he shall have power to

suspend the execution of sentence until the case shall be reported to the legisla

tive assembly at its next regular session, when the legislative assembly shall

either pardon or commute the sentence, direct the execution of the sentence or

grant further reprieve. He shall communicate to the legislative assembly at each

regular session each case of remission of fine, reprieve, commutation or pardon

granted by him, stating the name of the convict, the crime for which he is con

victed, the sentence and its date, and the date of the remission, commutation,

pardon or reprieve, with his reasons for granting the same.

§ 77. The lieutenant governor shall be president of the senate, but shall have

no vote unless they be equally divided. If, during a vacanc* in the ofiice of

overnor, the lieutenant governor shall be impeached. displaced, resign or die, or

E-om mental or physical disease, or otherwise become incapable of performing the

duties of his oflice, the secretary of state shall act as governor until the vacancy

shall be filled or the disability removed.

§ 78. When any office shall from any cause become vacant, and no mode is

provided by the constitution or law for filling such vacancy, the governor shall

have power to fill such vacancy by appointment.

§ 79. Every bill which shall have passed the legislative assembly shall, before

it becomes a law, be presented to the govemor. If he approve, he shall sign, but

if not, he shall return it with his objections, to the house in which it originated,

which shall enter the objections at large upon the journal, and proceed to recon

sider it. If, after such reconsideration, two-thirds of the members-elect shall

agree to pass the bill, it shall be sent, together with the objections, to the other

house, by which it shall likewise be reconsidered, and if it be approved by two

thirds of the ‘members-elect, it shall become a law; but in all such cases the vote

of both houses shall be determined by the 'eas and nays, and the names of the

members voting for and against the bill shall be entered upon the journal of each

house respectively. If any bill shall not be returned by the governor within

three days (Sundays excepted) after it shall have been presented to him, the

same shall be a law unless the legislative assembly, by its adjournment, prevent

its return, in which case it shall be a law unless he shall file the same with his

objections. in the oflice of the secretary of state, within fifteen days after such

adjournment.

§ 80. The governor shall have power to disapprove of any item or items, or

part or parts of any bill making appropriations of money or property embracing

distinct items, and the part or parts of the bill approved shall be the law, and the

item or items. and part or parts disapproved shall be void. unless enacted in the

following manner: If the legislative assembly be in session he shall transmit to

the house in which the bill originated a copy of the item or items, or part or parts

thereof disapproved, together with his objections thereto, and the items or parts

objected to shall be separately reconsidered. and each item or part shall then take

the same course as is prescribed for the passage of bills over the executive veto.

§ 81. Any governor of this state who asks, receives or agrees to receive any

bribe upon any understanding that his official opinion, judgment or action shall

be influenced thereby, or who gives or otfers, or promises his official influence in
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consideration that any member of the legislative assembly shall give his oflicial

vote or influence on any particular side of any question or matter upon which

he may, be required to act in his ofiicial capacity, or who menaces any

member by the threatened use of his veto power, or who offers or promises any

member that he, the said governor, will appoint any particular person or persons

to any office created or thereafter to be created, in consideration that any member

shall give his ofiicial vote or influence on any matter pending or thereafter to be

introduced into either house of said legislative assembly, or who threatens any

member that he, the said governor, will remove any person or persons from office

or position with intent in any manner to influence the. action of said member,

shall be punished in the manner now, or that may hereafter, be provided by law,

and upon conviction thereof shall forfeit all right to hold or exercise any oflice

of trust or honor in this state.

§ 82. There shall be chosen by the qualified electors of the state at the times

and places of choosing members of the legislative assembly, a secretary of state,

auditor, treasurer, superintendent of public instruction, commissioner of insur

ance, three commissioners of railroads, an attorney general and one commissioner

of agriculture and labor, who shall have attained the age of twenty-five years, shall

be citizens of the United States, and shall have the qualifications of state electors.

They shall severally hold their offices at the seat of govemment, for the term of

two years and until their successors are elected and duly qualified, but no person

shall be eli ible to the ofiice of treasurer for more than two consecutive terms.

§ 83. e powers and duties of the secretary of state, auditor, treasurer,

superintendent of public instruction, commissioner of insurance, commissioners

of railroads, attomey general, and commissioner of agriculture and labor, shall be

as prescribed by law.

§ 84. Until otherwise provided b ' law, the governor shall receive an annual

salary of three thousand dollars: the lieutenant governor shall receive an annual

salary of one thousand dollars; the secretary of state, auditor, treasurer, superin

tendent of public instruction, commissioner of insurance, commissioners of rail

roads and attorney general shall each receive an annual salary of two thousand

dollars; the salary of the commissioner of agriculture and labor shall be as pre

scribed by law, but the salaries of any of the- said oflicers shall not be increased

or diminished during the period for which they shall have been elected, and all

fees and profits arising from any of the said offices shall be covered i11to the

state treasury. -

ARTICLE 4.-—JUI>Ic1AL DEPARTMENT.

§ 85. The judicial power of the State of North Dakota shall be vested in a

supreme court, district courts, county courts, justices of the peace, and in such

other courts as may be created by law for cities, incorporated towns and villages.

§ 86. The supreme court, except as otherwise provided in this constitution,

shall have appellate jurisdiction only, which shall be co-extensive with the state

and shall have a general superintending control over all inferiorcourts under such

regulations an(l limitations as may be prescribed by law.

§ 87. It shall have power to issue writs of habeas corpus, mandamus, quo

warranto, certiorari, injunction, and such other original and remedial writs as may

be necessary to the proper exercise of its jurisdiction, and shall have authority to

hear and determine the same: provided, however, that no jury trial shall be

allowed in said supreme court, but in proper cases questions of fact may be sent

by said court to a district court for trial.

§ 88. Until otherwise provided by law three terms of the supreme court shall

be held each year, one at the seat of government. one at Fargo, in the county of

Cass, and one at Grand Forks, in the county of Grand Forks.
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§ 89. The supreme court shall consist of three judges, a majority of whom

shall be necessary to form a quorum or pronounce a decision, but one or more of

said judges may adjourn the court from day to day‘ or to a day certain.

§ 90. -The judges of the supreme court shall be elected by the qualified

electors of the state at large, and except as may be otherwise provided herein for

the first election for judges under this constitution, said judges shall be_ elected

at general elections.

§ 91. The term of ofiice of the judges of the supreme court, except as in

this article otherwise provided, shall be six years, and they shall hold their offices

until their successors are duly qualified. i

§ 92. The judges of the supreme court shall, immediately after the first elec

tion under this constitution, be classified by lot so that one shallhold his office for

the term of three years, one for the term of five years, and one for the term of seven

years from the first Monday in December, A. D. 1889. The lots shall be drawn by

the judges, who shall for that purpose assemble at the seat of government, a11d they

shall cause the result thereof to be certified to the secretary of the territory and filed

in his ofiice, unless the secretary of state of North Dakota shall have entered upon

the duties of his office, in which event said certification shall be filed therein. The

judge having the shortest term to serve, not holding his ofiice by election or

appointment to fill a vacancy, shall be chief justice and shall preside at all terms

of the supreme court and in case of his absence the judge having i11 like manner

the next shortest term to serve shall preside in his stead. ‘

§ 93. There shall be a clerk and also a reporter of the supreme court, who

shall be appointed by the judges thereof, and who shall hold their oflices during

the pleasure of said judges, and whose duties and emoluments shall be prescribed

by law and by rules of the supreme court not inconsistent with law. The legis

lative assembly shall make provision for the publication and distribution of the

decisions of the supreme court and for the sale of the published volumes thereof.

§ 94. No person shall be eligible to the ofiice of judge of the supreme court

unless he be learned in the law, be at least thirty years of age and a citizen of

the United States, nor unless he shall have resided in this state or the Territory
of Dakota three years next preceding his election. I

§ 95. “'henever the population of the State of North Dakota shall equal

600.000 the legislative assembly shall have the power to increase the number of

the judges of the supreme court to five, in which event a majority of said court,

as thus increased, shall constitute a quorum.

§ 96. No duties shall be imposed by law upon the supreme court or any of

the judges thereof, except such as are judicial, nor shall any of the judges thereof

exercise any power of appointment except as herein provided.

§ 97. The style of all process shall be “The State of North Dakota.” All

prosecutions shall be carried on in the name and by the authority of the State of

§\>1l;th Dakota, and conclude “against the peace and dignity of the State of North

ota.”~

§ 98. Any vacancy happening b death, resignation or otherwise in the ofiice

of judge of the supreme court shall, be filled by appointment, by the governor,

which appointment shall continue until the first general election thereafter, when

said vacanc shall be filled by election.

§ 99. he judges of the supreme and district courts shall receive such com

pensation for their services as may be prescribed by law, which compensation

shall not be increased or diminished during the term for which a judge shall

have been elected.

§ 100. In case a judge of the supreme court shall be in any way interested

in a cause brought before said court, the remaining judges of said court shall call

one of the district judges to sit with them on the hearing of said cause.

29



CONSTITUTION OF NORTH DAKOTA.

§ 101. When a judgment or decree is reversed or confirmed by the supreme

court, every point fairly arising upon the record of the case shall be considered

and decided, and the reasons therefor shall be concisely stated in writing, signed

by the judges concurring, filed in the ofiice of the clerk of the supreme_ court and

preserved with a record of the case. Any judge dissenting therefrom may give

the reasons of his dissent in writing over his signature. _

§ 102. It shall be the dut Y of the court to prepare a syllabus of the points

adjudicated in each case, whic shall be concurred in by a majority of the judges

thereof, and it shall be prefixed to the published reports of the case.

§ 103. The district courts shall have original jurisdiction, except as other

wise provided in this constitution, of all causes both at law and equity, and such

appellate jurisdiction as may be conferred by law. They and the judges thereof

shall also have jurisdiction and power to issue writs of habeas corpus, quo warranto,

certiorari, injunction and other original and remedial writs, with authority to hear

and determine the same.

§ 104. The state shall be divided into six judicial districts, in each of which

there shall be elected at general elections, by the electors thereof, one judge of

the district court therein, whose term of office shall be four years from the first

Monday in January succeeding his election and until his successor is duly quali

fied. This section shall not be construed as governing the first election of district

judges under this constitution. '

f 106. Until otherwise provided by law said districts shall be constituted as

o ows:

District No. One shall consist of the counties of Pembina, Cavalier, VValsh,

Nelson and Grand Forks. _

District No. Two shall consist of the counties of Ramsey, Towner, Benson,

Pierce, Rolette, Bottineau, McHenry, Church, Renville, \Vard, Stevens, Moun

traille, Garfield. Flannery and Buford.

District No. Three shall consist of the counties of Cass, Steele and Traill.

District No. Four shall consist of the counties of Richland, Ransom, Sargent,

Dickey and l\IcIntosh.

District No. Five shall consist of the counties of Logan, Lal\Ioure, Stutsrnan,

Barnes, VVells, Foster, Eddy and Griggs.

District No. Six shall consist of the counties of Burleigh, Emmons, Kidder,

Sheridan, McLean, Morton, Oliver, l\Iercer, \Villiams, Stark, Hettinger, Bowman,

Billings, McKenzie, D'unn. VVallaee and Allred, and that portion of the Sioux,

Indian reservation lying north of the seventh standard parallel. _

§ 106. The legislative assembly may whenever two-thirds of the members of

each house shall concur therein, but not ofte-ner than once in four years increase

the number of said judicial districts and the judges thereof; such districts shall

be formed from compact territory and bounded by countyjlines, but such increase

or change in the boundaries of the districts shall not work the removal of any

judge from his ofiice during the term for which he may have been elected or

appointed.

§ 107. No person shall be eligible to the ofice of district judge, unless he be

learned in the law, be at least twenty-five years of age, and a citizen of the United

States, nor unless he shall have resided within the State or Territory of Dakota

at least two years next preceding his election, nor unless he shall at the time of

his election be an elector within the judicial district for which he is elected.

§ 108. There shall be a clerk of the district court in each organized county

in which a court is holden who shall be elected by the qualified electors of the

county, and shall hold his office for the same term as other county oflicers. He

shall receive such compensation for his services as may be prescribed by law.

§ 109. Writs of error and appeals may be allowed from the decisions of the dis

trict courts to -the supreme court under such regulations as may be prescribed by law.
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COUNTY COURTS.

§ 1 10. There shall be established in each county a county court, which shall

be a court of record, open at all times and holden by one judge, elected by the

electors of the county, and whose term of office shall be two years.

§ 1 1 1. The county court shall have exclusive original jurisdiction in probate

and testamentary matters, the appointment of administrators and guardians, the

settlement of the accounts of executors, administrators and guardians, the sale of

lands by executors, administrators and guardians, and such other probate juris

diction as may be conferred by law; provided, that whenever the voters of any

county having a population of two thousand or over shall decide by a majority

vote that they desire the jurisdiction of said court increased above that limited by

this constitution. then said county court shall have concurrent jurisdiction with

the district courts in all civil actions where the amount in controversy does not

exceed one thousand dollars and in all criminal actions below the grade of felony,

and in case it is decided by e voters of any county to so increase the jurisdiction

of said county court, the jurisdiction in cases of misdemeanors arising under state

laws, which may have been conferred upon police magistrates, shall cease. The quali

fications of the judge of the county court in counties where the jurisdiction of

said court shall have been increased shall be the same as those of the district

judge, except that he shall be a resident of the county at the time of his election,

and said county judge shall receive such salary for his services as may be pro-.

vided by law. In case the voters of any county decide to increase the jurisdic

tion of said county courts, then such jurisdiction as thus increased shall remain

until otherwise provided by law.

JUSTICES OF THE PEACE.

§ 1 12. The legislative assembly shall provide by law for the election of

justices of the peace in each organized county within the state. But the num

ber of said justices to be elected i11 each organized county shall be limited by law

to such a number as shall be necessary for the proper administration of justice.

The justices of the peace herein provided for shall have concurrent jurisdiction

with the district court in all civil actions when the amount in controversy, exclu_

sive of costs, does not exceed two hundred dollars, and in counties where no county

court with criminal jurisdiction exists they shall have such jurisdiction to hear and

determine cases of misdemeanor as may be provided by law, but in no case shall said

justices of the peace have jurisdiction when the boundaries of or title to real

estate shall come in question. The legislative assembly shall have power to

abolish the ofiice of justice of the peace and confer that jurisdiction upon judges

of county courts or elsewhere.

POLICE MAGISTRATES.

§ 1 13. The legislative assembly shall provide by law for the election of police

'st-rates in cities, incorporated towns, and villages, who in addition to their

jurisdiction of all cases arising under the ordinances of said cities, towns and

villages, shall be ex-officio justices of the peace of the county in which said cities,

towns and villages may be located. And the legislative assembly may confer

upon said police magistrates the jurisdiction to hear, try and determine all cases

of misdemeanors, and the prosecutions therein shall be by information.

§ 114. Appeals shall lie from the county court, final decisions of justices of

the peace and police magistrates in such cases and pursuant to such regulations

as may be prescribed by law.

MIsoELLANEoUs PROVISIONS.

§ 1 15. The time of holding courts in the several counties of a district shall

be as prescribed by law, but at least two terms of the district court shall be held
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annually in each organized county, and the legislative assembly shall make pro

vision for attaching unorganized counties or territories to organized counties for

judicial purposes.

§ 116. Judges of the district courts may hold court in other districts than

their own under such regulations as shall be prescribed by law.

5' 117. No judge of the supreme or district court shall act as attorney or

counsellor at law.

§ 118. Until the legislative assembly shall provide by law for _fixing the

terms pf courts, the judges of the supreme and district courts shall fix the terms

thereo .

§ 119. No judge of the supreme or district courts shall be elected or ap

pointed to any other than judicial ofiices or be eligible thereto during the term

for which he was elected or appointed such judge. All votes or appointments

for either of them ‘for any elective or appointive ofiice except that of judge of

the supreme court or district court, given by the legislative assembly or the peo

ple, shall be void. '

§ 120. Tribunals of conciliation may be established with such powers and

duties as shall be prescribed by law, or the powers and duties of such may be

conferred upon other courts of justice; but such tribunals or other courts when

sitting as such, shall have no power to render judgment to be obligatory 011 the

parties, unless they voluntarily submit their matters of difference and agree to

abide the judgment of such tribunals or courts.

Aarrcw 5.—- ELECTIVE FRANCHISE._

§ 121. Every male person of the age of twenty-one years or upwards belong

ing to either of the following classes, who shall have resided in the state one year,

in the county six months and in the precinct ninety days next preceding any

election, shall be deemed a qualified elector at such election:

1. Citizens of the United States.

2. Persons of foreign birth who shall have declared their intention to become.

citizens, one year and not more than six years prior to such election, conformably

to the natura ization laws of the United States. _

3. Civilized persons of Indian descent who shall have severed their tribal re

lations two years next preceding such election.

§ 122. The le islative assembly shall be empowered to make further exten

sions of suffrage Tlereafter, at its discretion, to all citizens of mature age and

sound mind, not convicted of crime without regard to sex; but no law extending

or restricting the right of suffrage shall be in force until adopted by a majority

of the-electors of the state voting at a general election.

§ 123. Electors shall in all cases except treason, felony, breach of the peace

or illegal voting, be privileged from arrest on the days of election during their

attendance at, going to and returning from such election, and no elector

shall be obliged to perform military duty on the day of election, except in time

of war or public danger. .

§ 124. The general elections of the state shall be biennial, and shall be held

on the first Tuesday after the first Monday in November; provided, that the first

general election under this constitution shall be held on the first Tuesday after

the first Monday in November, A. D. 1890.

§ 125. No elector shall be deemed to have lost his residence in this state by

reason of his absence on business of the United States or of this state, or in the

military or naval service of the United States. r

§ 126. No soldier, seaman or marine~ in the army or navy of the United.

States shall be deemed a resident of this state in consequence of his being

stationed therein. -
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§ 127. No person who is under guardianship, non compos mentis or insane,

shall be qualified to vote at any election, nor shall any person convicted of treason

or felon , unless restored to civil rights. '

§ 1 . Any woman having the qualifications enumerated in section 121 of

this article as to age, residence and citizenship, and including those now qualified

by the laws of the territory, may vote for all school oflicers, and upon all ques

tions pertaining solely to school matters, and be eligible to any school oflice.

o§ 129. All elections by the people shall be by secret bal t, subject to such

regulations as shall be provided by law.

Aarrons 6.-—MUNICIPAL Coaroasrross.

§ 130. The legislative assembly shall provide by general law for the organi

zation of municipal corporations, restricting their powers as to levying taxes and

assessments, borrowing money and contracting debts, and money raised by taxa

tion, loan or assessment for any purpose shall not be diverted to any other purpose

except by authority of law.

ARTICLE 7.-Co1n>o1mr1oss OTHER Tam MUNICIPAL.

§ 131 . No charter of incorporation shall be granted, changed orlamended by

special law, except in the case of such municipal, charitable, educational, penal

or reformatory corporations as may be under the control of the state; but the leg

islative assembly shall provide by general laws for the organization of all corpora

tions hereafter to be created, and any such law, so passed, shall be subject to

future repeal or alteration.

§ 132. All existing charters or grants of special or exclusive privileges, under

which a bona fide organization shall not have taken place and business been com

menced in good faith at the time this constitution takes effect, shall thereafter

have no validity. -

§ 133. The legislative assembly shall not remit the forfeiture of the charter

to any corporation now existing, nor alter or amend the same, nor pass any other

neral or special law for the benefit of such corporation, except upon the con

'tion that such corporation shall thereafter hold its charter subject to the pro

visions of this constitution.

§ 134. The exercise of the right of eminent domain shall never be abridged,

or so construed as to prevent the legislative assembly from taking the property

and franchises of incorporated companies and subjecting them to public use, the

same as the property of individuals; and the exercise of -the police power of this

state shall never be abri ed, or so construed as to permit corporations to con

duct their business in suc a manner as to infringe the equal rights of individuals

or the general well-being of the state.

§ 135. In all elections for directors or managers of a corporation, each mem

ber or shareholder may cast the whole number of his votes for one candidate, or

distribute them upon two or more candidates, as he may prefer.

§ 136. No forei corporation shall do business in this state without having

one or more places o business and an authorized agent or agents in the same,

upon whom process may be served.

§ 137. No corporation shall engage in any business other than that expressly

authorized in its charter. '

§ 138. No corporation shall issue stock or bonds except for money, labor

done, or money or property actually received; and all fictitious increase of stock

or indebtedness shall be void. The stock and indebtedness of corporations shall

not be increased except in pursuance of general law, nor without the consent of

the persons holding the larger amount in value of the stock first obtained at a

meeting to be held after sixty days’ notice given in pursuance of law.
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§ 139. ‘No law shall be passed by the legislative assembly granting the right

to construct and operate a street railroad, telegraph, telephone or electric light

plant within any city, town or incorporated village, without requiring the consent

of the local authorities having the control of the street or highway proposed to be

occupied for such purposes.

§ 140. Every railroad corporation organized and doing business in this state,

under the laws or authority thereof, shall have and maintain a public ofiice or

place in the state for the transaction of its business, where transfers of its stock

shall be made and in which shall be kept for public inspection, books in which

shall be recorded the amount of capital stock subscribed, and by whom, the names

of the owners of its stock and the amount owned by them respectively; the amount

of stock paid in and by whom, and the transfers of said stock; the amount of its

assets and liabilities and the names and place of residence of its oflicers. The

directors of every railroad corporation shall annually make a report, under oath,

to the auditor of public accounts, or someofficer or oflicers to be designated by

law, of all their acts and doings, which report shall include such matters relating

to railroads as may be prescribed by law, and the le islative assembly shall pass

laws enforcing by suitable penalties the provisions o this section‘, provided, the

provisions of this section shall not be so construed as to apply to foreign corpora

tions.

§ 141. No railroad corporation shall consolidate its stock, property or fran

chises with any other railroad corporation owning a parallel or competing line;

and in no case shall an consolidation take place except upon public notice given

at least sixty days to all stockholders, in such manner as may be provided by law.

Any attempt to evade the provisions of this section by any railroad corporation,

by lease or otherwise, shall work a forfeiture of its charter.

§ 142. Railways heretofore constructed, or that may hereafter be constructed,

in this state are hereby declared public highways, and all railroad, sleeping car,

telegraph, telephone, and tran'sportation companies of passengers, intelligence and

freight, are declared to be common carriers and subject to legislative control; and

the legislative assembly shall have power to enact laws regulating and controlling

the rates of charges for the transportation of passengers, intelligence a11d freight,

as such common carriers, from one point to another in this state; provided, that

appeal may be had to the courts of this state from the rates so fixed; but the

rates fixed by the legislative assembly or board of railroad commissioners shall

remain in force pending the decision of the courts.

§ 143. Any association or corporation organized for the purpose shall have '

the right to construct and operate a railroad between any points within this state,

and to connect at the state line with the railroads of other states. Every railroad

company shall have the right with its road to intersect, connect with or cross any

other; and shall receive and transport each other’s passengers, tonnage and cars,

loaded or empty, without delay or discrimination.

§ 144. The term “corporation,” as used in this article, shall not be understood

as embracing municipalites or political subdivisions of the state unless otherwise

expressly stated, but it shall be held and construed to include all associations and

joint stock companies having any of the powers or privileges of corporations not

possessed by individuals or partnerships.

§ 145. If a general banking law be enacted, it shall provide for the registry

and countersigning by an ofiice-r of the state, of all notes or bills designed for

circulation, and that ample security to the full amount thereof shall be deposited

with the state treasurer for the redemption of such notes or bills.

146. Any combination between individuals, corporations, associations or

eit er, having for its object or effect. the controlling of the price of any product of

the soil or any article of manufacture or connnerce, or the cost of exchange or

transportation, is prohibited and hereby declared unlawful and against public
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policy; and any and all franchises heretofore granted or extended, or that may

hereafter be granted or extended in this state, whenever the owner or owners

thereof violate this article shall be deemed annulled and become void.

ARTICLE 8.-—EDUCATION.

§ 147. A high degree of intelligence, patriotism, integrity and morality on

the part of every voter in a government by the people being necessary in order to

insure the continuance of that govemment and the prosperity and happiness of

the people, the legislative assembly shall make provision for the establishment

and maintenance of a s stem of public schools which shall be open to all children

of the State of North akota and free from sectarian control. This legislative

requirement shall be irrevocable without the consent of the United States and the

people of North Dakota.

§ 148. The legislative assembly shall provide, at its first session after the

adoption of this constitution, for a uniform system for free public schools

throughout the state; beginning with the primary and extending through all

grades up to and including the normal and collegiate course.

§ 149. In all schools instruction shall be given as far as practicable in those

branches of knowledge that tend to impress upon the mind the vital importance

of truthfulness, temperance, purity, public spirit, and respect for honest labor of

every kind.

§ 150. A superintendent of schools for each county shall be elected every

twolyears, whose qualifications, duties, powers and compensation shall be fixed

bv aw.

'§ 161 . The legislative assembly shall take such other steps as may be neces

sary to prevent illiteracy, secure a reasonable degree of uniformity in course of

study, and to promote industrial, scientific and agricultural improvements.

§ 152. All colleges, universities and other educational institutions, for the

support of which lands have been granted to this state, or which are supported

by a public tax, shall remain under the absolute and exclusive control of the

state. No money raised for the support of the public schools of the state shall

be appropriated to or used for the support of any sectarian school.

Aarrcms 9.— Scnoor. AND Puamc Lanna.

§ 153. All proceeds of the public lands that have heretofore been, or may

hereafter be granted by the United States for the support of the common schools

in this state; all such per centum as may be granted by the United States on the

sale of public lands; the proceeds of property that shall fall to the state by

escheat; the proceeds of all gifts and donations to the state for common schools,

or not otherwise appropriated by the terms of the gift, and all other property

otherwise acquired for common schools, shall be and remain a perpetual fund for

the maintenance of the common schools of the state. It shall be deemed a trust

fund, the principal of which shall forever remain inviolate and ma be increased

but never diminished. The state shall make good all losses thereo .

§ 154. The interest and income of this fund together with the net proceeds

of all fines for violation of state laws, and all other sums which may be added

thereto by law, shall be faithfully used and applied each year for the benefit of

the common schools of the state, and shall be for this purpose apportioned among

and between all the several common school corporations of the state in proportion

to the number of children in each of school age, as may be fixed by law, and no

part of the fund shall ever be diverted even temporarily, from this purpose or

used for any other purpose whatever than the maintenance of common schools for

the equal benefit of all the people of the state; provided, however, that if any

portion of the interest or income aforesaid be not expended during any year, said

portion shall be added to and become a part of the school fund.
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§ 155. After one year from the assemblin of the first legislative assembly

the lands granted to the state from the United States for the support of the com

mon schools, may be sold upon the following conditions and no other. No more

than one-fourth of all such lands shall be sold within the first five years after the

same become saleable by virtue of this section. No more than one-half of the

remainder within ten years after the same become saleable as aforesaid. The

residue may be sold at any time after the expiration of said ten years. The legis

lative assembly shall provide for the sale of all school lands subject to the pro

visions of this article. The coal lands of the state shall never be sold, but the

legislative assembly may by general laws provide for leasing the same. The

words “coal lands”' shall include lands bearing lignite coal.

§ 156. The superintendent of public instruction, governor, attorney general,

secretary of state and state auditor shall constitute a board of commissioners,

which shall be denominated the “Board of University and School Lands,” and,

subject to the provisions of this article and any law that may be passed by the

legislative assembly, said board shall have control of the appraisement, sale,

rental and disposal of all school and university lands, and shall direct the invest

ment of the funds arising therefrom in the hands of the state treasurer, under the

limitations in section 160 of this article.

§ 157. The county superintendent of. common schools, the chairman of the

county board, and the county auditor shall constitute boards of appraisal and

under the authority of the state board of university and school lands shall appraise

all school lands within their respective counties which they may from time to time

recommend for sale at their actual value under the prescribed terms and shall first

select and designate for sale the most valuable lands.

§ 158. No land shall be sold for less than the appraised value and in no case

for less than $10 per acre. The purchaser shall pay one-fifth of the price in cash

and the remaining four-fifths as follows: One-fifth in five years, one-fifth in ten

years, one-fifth in fifteen years and one-fifth in twenty years with interest at the

rate of not less than six per centum payable annually in advance. All sales shall

be held at the county seat of the county in which the land to be sold ‘is situate,

and shall be at public auction and to the highest bidder, after sixty days’ adver

tisement of the same in a newspaper of general circulation in the vicinity of the

lands to be sold, and one at the seat of government. Such lands as shall not have

been specially subdivided shall be offered in tracts of one-quarter section, and

those so subdivided in the smallest subdivisions. All lands designated for sale

and not sold within two years after appraisal shall be re-appraised before they are

sold. No grant or patent for any such lands shall issue until payment is made for

the same; provided, that the lands contracted to be sold by the state shall be sub

ject to taxation from the date of such contract. In case the taxes assessed against

any of said lands for any year remain unpaid until the first Monday in October

of the following year, then and thereupon the contract of sale for such lands shall

become null and void.

§ 159. All land, money or other property donated, granted or received from

the United States or any other source for a university, school of mines, reform

school, agricultural college, deaf and dumb as lum, normal school or other educa

tional or charitable institution or purpose, an the proceeds of all such lands and

other property so received from any source, shall be and remain perpetual funds,

the interest and income of which, together with the rents of all such lands as may

remain unsold, shall be inviolably appropriated and applied to the specific objects

of the original grants or gifts. The principal of every such fund may be increased

but shall never be diminished, and the interest and income only shall be used.

Every such fund shall be deemed a trust fund held by the state, and the state shall

make good all losses thereof.
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§ 160. All lands mentioned in the precedin section shall be appraised and

sold in the same manner and under the same [limitations and subjectto all the

conditions as to price and sale as provided above for the appraisal and sale of

lands for the benefit of common schools; but a distinct and separate account shall

be kept by the proper officers of each of said funds; provided, that the limitations

as to the time in which school land may be sold shall apply only to lands granted

for the support of common schools.

§ 161. The legislative assembly shall have authority to provide by law for the

leasing of lands granted to the state for educational and charitable purposes; but

no such law shall authorize the leasing of said lands for a longer period than five

years. Said lands shall only be leased for pastura e and meadow purposes and at
a public auction after notice as heretofore provide(gl in case of sale; provided, that

all of said school lands now under cultivation may be leased, at the discretion and

under the control of the board of university and school lands, for other than pas

turage and meadow purposes until sold. All rents shall be paid in advance.

§ 162. The moneys of the permanent school fund and other educational funds

shall be invested only in bonds of school corporations within the state, bonds of

the United States, bonds of the State of North Dakota or in first mortga es on

farm lands in the state, not exceeding in amount one-third of the actual va ue of

any subdivision on which the same may be loaned, such value to be determined

by the board of appraisers of school lands.

§ 163. No law shall ever be passed by the legislative assembly granting to

any person, corporation or association an privileges by reason of the occupation,

cultivation or improvement of any pubic lands by said person, corporation or

association subsequent to the survey thereof by the general government. No

claim for the occupation, cultivation or improvement of any public lands shall

ever be recognized, nor shall such occupation, cultivation or improvement of any

public lands ever be used to diminish, either directly or indirectly, the purchase

price of said lands.

§ 164. The le 'slative assembly shall have authority to provide by law for

the sale or disposa of all public lands that have been heretofore, or may here

after be ted by the United States to the state for purposes other than set

forth an named in sections 153 and 159 of this article. And the legislative

assembly, in providing for the appraisement, sale, rental and disposal of the same,

shall not be subject to the provisions and limitations of this article.

§ 165. The legislative assembly shall pass suitable laws for the safe keeping,

transfer and disbursement of the state school funds; and shall require all officers

charged with the same or the safe keeping thereof to give ample bonds for all

moneys and funds received by them, and if any of said oflicers shall convert to his

own use in any manner or form, or shall loan with or without interest or shall

deposit in his own name, or otherwise than in the name of the State of North

Dakota or shall deposit in any banks or with any person or persons, or exchan e

for other funds or property any portion of the school funds aforesaid, or purposelly

allow any portion of the same to remain in his own hands uninvested, except in the

manner prescribed by law, every such act shall constitute an embezzlement

of so much of the aforesaid school funds as shall be thus taken or loaned, or

deposited, or exchanged, or withheld, and shall be a felony-, and any failure to pay

over, produce or account for, the state school funds or any part of the same

entrusted to any such officer, as by law required or demanded, shall be held and

be taken to be prima facie evidence of such embezzlement.

ARTICLE 10.—C~OUNTY AND Townsmr ORGANIZATION.

§ 166. The several counties in the Territory of Dakota lying north of the

seventh standard parallel, as they now exist, are hereby declared to be counties of

the State of North Dakota. 1
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§ 167. The legislative assembly shall provide by general law for organizing

new counties, locating the county seats thereof temporarily, and changing county

lines; but no new county shall be organized, nor shall any organized county be so

reduced as to include an area of less than twenty-four congressional townships,

and containing a population of less than one thousand bona fide inhabitants.

And in the organization of new counties and in changing the lines of organized

counties and boundaries of congressional townships the natural boundaries shall

be observed as nearly as may be.

§ 168. All changes in the boundaries of organized counties before taking

effect shall be submitted to the electors of the county or counties to be affected

thereby at a general election and be adopted by a majority of all the legal votes

cast in each county at such election; and in case any portion of an organized

county is stricken olf and added to another, the county to which such portion is

added shall assume and be holden for an equitable proportion of the indebtedness

of the county so reduced.

§ 169. The legislative assembly shall provide by general law for changing

county seats in organized counties, but it shall have no power to remove the

county seat of any organized county.

§ 170. The legislative assembly shall provide by general law for township

organization under which any county may organize, whenever a majority of all

the le al voters of such count ,voting at a general election shall so determine,

and wienever any county shall adopt township organization, so much of this con

stitution as provides for the management of the fiscal concerns of said county by

the board of county commissioners may be dispensed with by a majority vote of

the people voting at any general election; and the afliairs of said county may be

transacted by the chairmen of the several township boards of said county, and

such others as may be provided by law for incorporated cities, towns or villages,

within such county.

§ 171. In any county that shall have adopted a system of govemment by the

chairmen of the several township boards, the question of continuing the same

may be submitted to the electors of such county at a general election in such a

manner as may be provided by law, and if a majority of all the votes cast upon

such question shall be against said system of government, then such system shall

cease in said county and the affairs of said county shall then be transacted by a

boafid of county commissioners as is now provided by the laws of the Territory of

Da ota.

§ 172. Until the system of county government by the chairmen of the several

township boards is adopted by any county the fiscal atfairs of said county shall be

transacted by a board of county commissioners. Said board shall consist of not

less than three and not more than five members whose terms of oflice shall be

prescribed by law. Said board shall hold sessions for the transaction of county

business, as shall be provided by law.

§ 173. At the first general election held after the adoption of this constitu

tion, and every two years thereafter, there shall be elected in each organized

county in the state, a county judge, clerk of court, register of deeds, county

auditor, treasurer, sheriff and state’s attorney, who shall be electors of the county

in which they are elected, and who shall hold their oflice until their successors

are elected and qualified. The legislative assembly shall provide by law for such

other county, township and district oflicers as may be deemed necessary, and shall

prescribe the duties and compensation of all county, township and district otficers.

The sheriff and treasurer of any county shall not hold their respective otfices for

more than four years in succession.

ARTICLE 11.-—REVENUE AND TAXATION.

§ 174. The legislative assembly shall provide for raising revenue suflicient to
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defray the expenses of the state for‘ each year, not to exceed in any_one year four

(4) mills on the dollar of the assessed valuation of all taxable property in the

state, to be ascertained by the last assessment made for state and county purposes,

and also a suflicient sum to pay the interest on the state debt.

§ 175. No tax shall be levied except in pursuance of law, and every law

imposing a tax shall state distinctly the object of the same, to which only it shall

be applied.

§ 176. Laws shall be passed taxing by uniform rule all property according to

its true value in money, but the property of the United States and the state,

county and municipal corporations, both real and personal, shall be exempt from

taxation; and the legislative assembl shall by a general law exempt from taxation

property used exclusively for school: religious, cemetery or charitable purposes

and personal property to any amount not exceeding in value two hundred dollars

for each individual liable to taxation", but the legislative assembly may, by law,

provide for the payment of a per centum of gross earnings of railroad companies

to be paid in lieu of all state, county, township and school taxes on property

exclusively used in and about the prosecution of the business of such companies

as common carriers, but no real estate of said corporations shall be exempted from

taxation in the same manner, and on the same basis as other real estate is taxed, except

roadbed, right-of-way, shops and buildin s used exclusively in their business as

common carriers, and whenever and so ong as such law providing for the pay

ment of a per centum on earnings shall be in force, that art of section 179 of

this article relating to assessment of railroad property shal cease to be in force.

177. All improvements on land shall be assessed in accordance with section

17 , but plowing shall not be considered as an improvement or add to the value

of land for the purpose of assessment.

§ 178. The power of taxation shall never be surrendered or suspended by any

grant or contract to which the state or any county or other municipal corporation

shall be a part .§ 179. Alilproperty, except as hereinafter in this section provided, shall be

assessed in the county, city, township, town, village or district in which it is

situated, in the manner prescribed by law. The franchise, roadway, roadbed, rails

and rolling stock of all railroads operated in this state shall be assessed by the

state board of equalization at their actual value and such assessed valuation shall

be apportioned to the counties, cities, towns, townships and districts in which

said roads are located, as a basisfor taxation of such property in proportion to the

Slumber of miles of railway laid in such counties, cities, towns, townships and

'stricts.

§ 180. The legislative assembl may provide for the levy, collection and

disposition of an annual poll tax o not more than one dollar and fifty cents on

every male’ inhabitant of this state over twenty-one and under fifty years of age,

except paupers, idiots, insane persons and Indians not taxed.

§ 181 . The legislative assembly shall pass all laws necessary to carry out the

provisions of this article.

Aarrcm 12.—PuBLIc DEBT AND PUBLIC Wosxs.

§ 182. The state may, to meet casual deficits or failure in the revenue, or in

case of extraordina emergencies, contract debts, but such debts shall never in

the aggregate excee the sum of two hundred thousand dollars, exclusive of what

may be the debt of North Dakota at the time of the adoption of this constitu

tion. Every such debt shall be authorized by law for certain purposes to be

definitely mentioned therein, and every such law shall provide for lev ing an

annual tax sufficient to pay the interest semi-annually, and the principa within

thirty ears from the passage of such law, and shall specially appropriate the

P of such tax to the payment of said principal and interest, and such
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appropriation _shall not be repealed nor the tax ‘discontinued until such debt, both

principal and interest, shall have been fully paid. No debt in excess of the limit

named shall be incurred except for the purpose of repelling invasion, suppressing

insurrection, defending the state in time of war, or to provide for public defense

in case of threatened hostilities; but the issuing of new bonds to refund existin

indebtedness, shall not be construed to be any part or portion of said two hundre

thousand dollars.

? 183. The debt of any county, township, city, town, school district or any other

po itical subdivision, shall never exceed five (5) per centum upon the assessed value

of the taxable property therein; provided, that any incorporated city may, by a

two-thirds vote, increase such indebtedness three per centum on such assessed

value beyond said five per cent limit. In estimating the indebtedness which a

city, county, township, school district or any other political subdivision may

incur, the entire amount of existing indebtedness, whether contracted prior

or subsequent to the adoption of this constitution shall be included; provided,

further, that any incorporated city may become indebted in any amount not exceed

ing four per centum on such assessed value without regard to the existing indebt

edness of such city, for the purpose of constructin or purchasing water works

for furnishing a supply of water to the inhabitants o such city, or for the pur

pose of constructing sewers, and for no other purpose whatever. All bonds or

obligations in excess of the amount of indebtedness permitted by this constitu

tion, given by any city, county, township, town, school district, or any other

political subdivision shall be void.

184. Any city, county, township, town, school district, or any other polit

ica subdivision incuning indebtedness shall at or before the time of so doing,

provide for the collection of an annual tax sufficient to pay the interest and also

the principal thereof when due, and all laws or ordinances providing for the pay

ment of the interest or principal of any debt shall be irrepealable until such debt

be paid. '

§ 185. Neither the state nor any county, city, township, town, school district

or any other political subdivision shall loan or give its credit or make donations

to or in aid of any individual, association or corporation, except for necessary

support of the poor, nor subscribe to'or become the owner of the capital stock of

any association or corporation, nor shall the state engage in any work of internal

improvement unless authorized by a two-thirds vote of the people.

_ § 186. No money shall be paid out of the state treasury except upon appro

priation by law and on warrant drawn by the proper oflicer, and no bills, claims,

accounts or demands against the state, or any county or other political subdivi

sion, shall be audited, allowed or paid until a full itemized statement in writing

shall be filed with the otficer or ofiicers, whose'duty it may be to audit the same.

§ 187. No bond or evidence of indebtedness of the state shall be valid unless

the same shall have endorsed thereon a certificate, si ned by the auditor and sec

retary of state, showing that the bond or evidence o debt is issued pursuant to

law and is within the debt limit. No bond or evidence of debt of any county, or

bond of any township or other political subdivision shall be valid unless the

same have endorsed thereon a certificate signed by the county auditor, or other

oflicer authorized by law to sign such certificate, stating that said bond, or evi

dence of debt, is issued pursuant to law and is within the debt limit.

ARTICLE 13. — MILITIA.

§ 188. The militia of this state shall consist of all able-bodied male persons

residing in the state, between the ages of ei hteen and forty-five years, except

such as may be exempted by the laws of the nited States or of this state. Per

sons whose religious tenets or conscientious scruples forbid them to bear arms
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shall not be compelled to do so in times of peace, but shall pay an equivalent for

a personal service.

§ 189. The militia shall be enrolled, or anized, uniformed, armed and disci

plined in such a manner as shall be"provide by law, not incompatible with the

constitution or laws of the United States.

? 190. Thelegislative assembly shall provide by law for the establishment of

vo unteer organizations of the several arms of the service, which shall be classed

as active -militia; and no other organized body of armed men shall be permitted

to perform military duty in this state except the army of the United States, with

out the proclamation of the governor of the state.

§ 191. All militia oficers shall be appointed or elected in such a manner as the

legislative assembly shall provide.

§ 192. The commissioned oflicers of the militia shall be commissioned by the

governor, and no commissioned ofiicer shall be removed from office except by sen

tence of court martial, pursuant to law.

§ 193. The militia forces shall in all cases, except treason, felony or breach of

the peace, be privileged from arrest during their attendance at musters, parades

and elections of ofiicers, and in going to a11d returning from the same.

Aarrou: 14.-Imrsacamsnr AND REMOVAL raou OFFICE.

§ 194. The house of representatives shall have the sole power of impeach

ment. The concurrence of a majority of all members elected shall be necessary

to an impeachment.

§ 195. All impeachments shall be tried by the senate. VVhen sitting for that

purpose the senators shall be upon oath or affirmation to do justice according to

the law and evidence. No person shall be convicted without the concurrence of

two-thirds of the members elected. \Vhen the governor or lieutenant governor

is on trial, the presiding jud e of the supreme court shall preside.

§ 196. The governor an other state and judicial oflicers, except county judges

justices of the peace and police magistrates, shall be liable to impeachment for

habitual drunkenness, crimes, corrupt conduct, or malfeasance or misdemeanor in

oflice, but judgment in such cases shall not extend further than removal from

oflice and disqualification to hold any ofiice of trust or profit under the state.

The person accused, whether convicted or acquitted, shall nevertheless be liable

to indictment, trial, judgment and punishment accordin to law.

§ 197. All ofiicers not liable to impeachment shall To subject to removal for

misconduct, malfeasance, crime or misdemeanor in office, or for habitual drunken

ness or oss incompetenc ' in such manner as may be provided by law.

§ 19 . No oflicer shall exercise the duties of his office after he shall have been

impeached and before his acquittal.

§ 199. On trial of impeachment against the governor, the lieutenant gov

emor shall not act as a member of the court.

§ 200. No person shall be tried on impeachment before he shall have been

served with a copy thereof, at least twenty days previous to the day set for trial.

§ 201. No person shall be liable to impeachment twice for the same offense.

Aarrcmz 15.—FUTURE Ausnmmxrs.

§ 202. Any amendment or amendments to this constitution may be proposed

in either house of the le 'slative assembly-,. and if the same shall be agreed to by

a majority of the mem ers elected to each of the two houses, such proposed

amendment shall be entered on the joumal of the house with the yeas and nays

taken thereon, and referred to the legislative assembly to be chosen at the next

general election, and shall be published, as provided by law, for three months

previous to the time of making such choice, and if in the legislative assembly so
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next chosen as aforesaid such proposed amendment or amendments shall be agreed

to by a majority of all the members elected to each house, then it shall be the

duty of the legislative assembly to submit such proposed amendment or amend

ments to the people in such manner and at such time as the legislative assembly

shall provide; and if the people shall approve and ratify such amendment or

amendments by a majority of the electors qualified to vote for,members of the

legislative assembly voting thereon, such amendment or amendments shall become

a part of the constitution of this state. If two or more amendments shall be sub

mitted at the same time they shall be submitted in such manner that the electors

shall vote for or against each of such amendments separately.

ARTICLE 16. — Connor wrrn THE UNITED Srxrss.

§ 203, The following article shall be irrevocable without the consent of the

United States and the people of this state:

1. Perfect toleration of religious sentiment shall be secured, and no inhabi

_ tant of this state shall ever be molested in person or property on account of his

or her mode of religious worship.

2. The people inhabiting this state do agree and declare that they forever dis

claim all right and title to the unappropriated public lands lying within the

boundaries thereof, and to all lands lying within said limits owned or held by

any Indian or Indian tribes, and that until the title thereto shall have been

extinguished by the United States, the same shall be and remain subject to the

disposition of the United States, and that said Indian lands shall remain under

the absolute jurisdiction and control of the congress of the United States; that

the lands belonging to citizens of the United States residing without this state

shall never be taxed at a higher rate than the lands belonging to residents of this

st-ate; that no taxes shall be imposed by this state on lands or property therein,

belongin to, or which may hereafter be purchased by the United States, or

reserved Ior its use. But nothing in this article shall preclude this state from

taxing as other lands are taxed, any lands owned or held by any Indian who has

severed his tribal relations, and has obtained from the United States or from any

person, a title thereto, by patent or other grant, save and except such lands as

have been or may be granted to any Indian or Indians under any acts of congress

containing a provision exempting the lands thus granted from taxation, which

last mentioned lands shall be exempt from taxation so long, and to such an

extent, as is, or may be provided in the act of con ress granting the same.

3. In order that pa ment of the debts and liabi ities contracted or incurred by

and on behalf of the erritory of Dakota may be justly and equitably provided

for and made, and in pursuance of the requirements of an act of congress

approved February 22, 1889, entitled “An act to provide for the division of

Dakota into two states and to enable the people of North Dakota, South Dakota,

Montana and VVashington to form constitutions and state governments and to be

admitted into the union on an equal footing with the ori inal states, and to make

donations of public lands to such states,” the states of orth Dakota and South

Dakota, by proceedings of a joint commission, duly appointed under said act, the

sessions whereof were held at Bismarck in said State of North Dakota, from July

16, 1889, to July 31, 1889, inclusive, have agreed to the following adjustment of

the amounts of the debts and liabilities of the Territory of Dakota which shall be

assumed and paid by each of the States of North Dakota and South Dakota,

respectively, to-wit:

This agreement shall take effect and be in force from and after the admission

into the union, as one of the United States of America, of either the State of

North Dakota or the State of South Dakota.

The words “State of North Dakota,” wherever used in this agreement, shall be

taken to mean the Territory of North Dakota in case the State of South Dakota.
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shall be admitted into the union prior to the admission into the union of the State

of North Dakota; and the words “State of South Dakota,” wherever used in this

ment. shall be taken to mean the Territory of South Dakota in case the State

0 North Dakota shall be admitted into the union prior to the admission into the

union of the State of South Dakota.

The said State of North Dakota shall assume and pay all bonds issued by the

Territory of Dakota to provide funds for the purchase, construction, repairs or

maintenance of such public institutions, ounds or buildings as are located withinthe boundaries of North Dakota, and shaTlr pay all warrants issued under and by

virtue of that certain act of the legislative assembly of the Territory of Dakota,

approved March 8, 1889, entitled “An act to provide for the refunding of out

standin warrants drawn on the capital building fund.”

The tate of South Dakota shall assume and pay all bonds issued by the Terri

tory of Dakota to provide funds for the purchase, construction, repairs or main

tenance of such public institutions, grounds or buildin s as are located within the

boundaries of South Dakota, that is tosay, the State of orth Dakota shall assume

and pay the following bonds and indebtedness, to-wit:

Bonds issued on account of the hospital for insane at Jamestown, North Dakota,

the face aggregate of which is $266,000; also, bonds issued on account of the

North Dakota university at Grand Forks, North Dakota, the face ag egate of

which is $96,700; also, bonds issued on account of the penitentiary at ismarck,

North Dakota, the face aggre ate of which is $93,600; also, refunding capital

building warrants dated April T, 1889, $83,507.46.

And the State of South Dakota shall assume and pay the following bonds and

indebtedness, to-wit:

Bonds issued on account of the hospital for the insane at Yankton, South

Dakota, the face aggregate of which is $210,000; also, bonds issued on account of

the school for deaf mutes, at Sioux Falls, South Dakota, the face aggregate of

which is $51,000; also, bonds issued on account of the university at Vermillion,

South Dakota, the face aggregate ‘of which is $75,000; also, bonds issued on

account of the penitentiary at Sioux Falls, South Dakota, the face aggre ate of

which is $94,300; also, bonds issued on account of the agricultural col ege at

Brookings, South Dakota, the face aggregate of which is $97,500; also, bonds

issued on account of the normal school at Madison, South Dakota, the face aggre

ate of which is $49,400; also, bonds issued on account of the school of mines at

pid City, South Dakota, the face ag egate of which is $33,000; also, bonds

imued on account of the reform schoo at Plankinton, South Dakota, the face

aggregate of which is $30,000", also, bonds issued on account of the normal school

{it Spearfish, South Dakota, the face aggre ate of which is $25,000; also, bonds

Issued on account of the soldiers’ home at %ot Springs, South Dakota, the face

flg%§gate of which is $45,000.

_ e states of North Dakota and South Dakota shall pay one-half each of all

liabilities now existing or hereafter and prior to the taking effect of this agreement

Incurred, except those heretofore or hereafter incurred, on account of public insti

tutions, grounds or buildings, except as otherwise herein specifically provided.

The State of South Dakota shall pay to the State of North Dakota $46,500, on

account of the excess of tenitorial appropriations for the permanent improvement

Of territorial institutions which under this agreement will 0 to South Dakota,

fl_l1tl in full of the undivided one-half interest of North Da ota in the territorial

llbrary, and in full settlement of unbalanced accounts, and of all claims a ainst

the territory, of whatever nature, legal or equitable, arising out of the a leged

erroneous or unlawful taxation of Northem Pacific railroad lands, and the payment

cf said amount shall discharge and exempt the State of South Dakota from all

liability for or on account of the several matters hereinbefore referred to-, nor

Ehall either state be called upon to pay or answer to any portion of liability here

43



CONSTITUTION OF NORTH DAKOTA.

after arising or accruing on account of transactions heretofore had, which liability

would be a liability of the Territory of Dakota had such territory remained in

existence, and which liability shall grow out of matters connected with any public

institutions, rounds or buildings of the territory situated or located within the

boundaries 0 the other state. 4

A final adjustment of accounts shall be made upon the following basis: North

Dakota shall be char ed with all sums paid on account of the public institu

tions, grounds or bufidings located within its boundaries on account of the

current appropriations since March 9, 1889; and South Dakota shall be charged

with all sums paid on account of public institutions, grounds or buildings located

within its boundaries on the same account and during the same time. Each

state shall be charged with one-half of all other expenses of the territorial govem

ment during the same time. All moneys paid into the treasury during the

period from March 8, 1889, to the time of taking efl"ect of this agreement by any

county, municipality or person within the limits of the proposed State of North

Dakota, shall be credited to the State of North Dakota; and all sums paid into said

treasury within the same time by any county, municipality or person within the

limits of the proposed State of South Dakota shall be credited to the State of South

Dakota; except that any and all taxes on gross earnings paid into said treasury by

railroad corporations, since the 8th day of March, 1889, based upon earnin s of

years prior to 1888, under and by virtue of the act of the le islative assemb y of

the Territory of Dakota, approved March 7, 1889, and entitle “An act'providing

for the levy and collection of taxes upon property of railroad companies in this

Territory,” being chapter 107 of the session laws of 1889, (that is, the part of

such sums going to the territory) shall be equally divided between the states of

North Dakota and South Dakota, and all taxes heretofore or hereafter paid i11to

said treasury under and by virtue of the act last mentioned, based on the gross

eamings of the year 1888, shall be distributed as already provided by law, except

that so much thereof as goes to the territorial treasury shall be divided as follows:

North Dakota shall have so much thereof as shall be or has been paid by rail

roads within the limits of the proposed State of North Dakota, and South Dakota

so much thereof as shall be or has been paid by railroads within the limits

of the proposed State of South Dakota; each state shall be credited also with all

balances of appropriations made by the seventeenth legislative assembly of the

Territory of Dakota for the account of the public institutions, ounds or build

ings situated within its limits, remaining unexpended on arch 8, 1889. If

there shall be any indebtedness except the indebtedness represented by the bonds

and refunding warrants hereinbefore mentioned, each state shall at the time of

such final adjustment of accounts, assume its share of said indebtedness as deter

mined by the amount paid on account of the public institutions, grounds or

buildings of such state in excess of the receipts from counties, municipalities,

railroad corporations or persons within the limits of said state, as provided in this

article; and if there should be a surplus at the time of such final adjustment, each

state shall be entitled to the amounts received from counties, municipalities, rail

road corporations or persons within its limits over and above the amount charged

it. And the State of North Dakota hereb obligates itself to pay such part of

the debts and liabilities of the Territory of akota as is declared by the foregoing

agreement to be its proportion thereof, the same as if such proportion had been

originally created by said State of North Dakota as its own debt or liability.

§ 204. Jurisdiction is ceded to the United States over the military reserva

tions of Fort Abraham Lincoln, Fort Buford, Fort Pembina and Fort Totten,

heretofore declared by the president of the United States; provided legal process,

civil and criminal, of this state, shall extend over such reservations in all cases in

which exclusive jurisdiction is not vested in the United States, or of crimes not

committed within the limits of such reservations.
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§ 205. The State of North Dakota hereby accepts the several grants of land

granted by the United States to the State of North Dakota by an act of congress,

entitled “An act to provide for the division of Dakota into two states, and to

enable the people of North Dakota, South Dakota, Montana and VVashington to

form constitutions and state governments, and to be admitted into the union on

equal footing with the original states, and to make donations of public lands to

such states," under the conditions and limitations therein mentioned; reservin

the right, however, to apply to congress for modification of said conditions and

limitations in case of necessity.

ARTICLE 17. — M1scELLA1<Eocs.

§ 206. The name of this state shall be “North Dakota.” The State of North

Dakota shall consist of all the territor included within the following boundary,

to-wit: Commencing at a point in t e main channel of the Red River of the

North, where the forty-ninth degree of north latitude crosses the same; thence

south up the main channel of the same and along the boundary line of the State

of Minnesota to a point where the seventh standard parallel intersects the same;

thence west along said seventh standard parallel produced due west to a point

where it intersects the twenty-seventh meridian of longitude west from Washin -

ton; thence north on said meridian to a point where it intersects the forty-nint

degree of north latitude; thence east along said line to place of beginning.

§ 207. The following described seal is hereb declared to be and hereby

constituted the Great Seal of the State of North akota, to-wit: A tree in the

open field, the tnmk of which is surrounded by three bundles of wheat; on the

right a plow, anvil and sledge; on the left a bow crossed with three arrows, and

an Indian on horseback pursuin a buffalo toward the setting sun; the foliage of

the tree arched by a half circ e of forty-two stars, surrounded by the motto

“Liberty and Union Now and Forever, One and Inse-parable;” the words “Great

Seal” at the top, the words “State of North Dakota” at the bottom; “October 1st”

on the left and “I889” on the right. The seal to be two and one-half inches in

diameter.

§ 208. The ri ht of the debtor to enjoy the comforts and necessaries of life

shall be reco ized by wholesome laws, exempting from forced sale to all heads

of families a omestead, the value of which shall be limited and defined by law,

and a reasonable amount of personal property; the kind and value shall be fixed

by law. This section shall not be construed to prevent liens against the home

stead for labor done and materials furnished in the improvement thereof, in such

manner as may be prescribed by law.

§ 209. The labor of children under twelve years of age shall be prohibited in

mines, factories and workshops in this state.

§ 210. All flowing streams and natural water courses shall forever remain

the property of the state for mining, irrigating and manufacturing purposes.

§ 211. Members of the legislative assembly and 'udicial department, except

such inferior oflicers as may be by law exempted shall, before they enter on the

duties of their respective ofiices, take and subscribe the following oath or affirma

tion: “I do solemnly swear (or affirm, as the case may be) that I will support

the constitution of the United States and the constitution of the State of North

Dakota; and that I will faithfully discharge the duties of the office of . . . . . . ..

according to the best of my ability, so help me God” (if an oath), (under pains

and penalties of perjury), if an afiirmation, and no other oath, declaration, or test

shall be required as a qualification for any ofiice or public trust.

h § 212. The exchange of “black lists” between corporations shall be pro

i ited.

5 213. The real and personal property of any woman in this state, acquired

before marriage, and all property to which she may after marriage become in any
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manner rightfully entitled, shall be her separate property and shall not be liable

for the debts of her husband.

ARTICLE 18.-—CONGBEBBIONAL am) LEGISLATIVE APPORTIONMENT.

§ 214. Until otherwise provided by law, the member of the house of repre

sentatives of the United States apportioned to this state, shall be elected at large.

Until otherwise provided by law, the senatorial and representative districts

shall be formed, and the senators and the representatives shall be apportioned as

follows:

The first district shall consist of the townships of VValhalla, St. Joseph, Neche,

Pembina, Bathgate, Carlisle, Joliet, Midland, Lincoln and Drayton, in the county

of Pembina, and be entitled to one senator and two representatives.

The second district shall consist of the townships of St. Thomas, Hamilton,

Cavalier, Akra, Beauleau, Thin valla, Gardar, Park, Crystal, Elora and Lodema,

in the county of Pembina, and entitled to one senator and two representatives.

The third district shall consist of the townships of Perth, Latonia, Adams.

Silvester, Cleveland, Morton, Vesta, Tiber, Medford, Vernon, Golden, Lampton,

Eden, Rushford, Kensington, Dundee, Ops, Prairie Center, Fertile, Park River

and Glenwood, in the county of VValsh, and be entitled to one senator and two

representatives.

The fourth district shall consist of the townships of Forest River, Walsh Center,

Grafton, Farmington, Ardock, village of Ardock, Harrison, city of Grafton, Oak

wood, Martin, \/Valshville, Pulaski, Acton, Minto and St. Andrews, in the county

of VValsh, and be entitled to one senator and three representatives.

The fifth district shall consist of the townships of Gilby, Johnstown, Strabane,

VVheatfield, Hegton, Arvilla, Avon, Northwood, Lind, Grace, Larimore, and the

city of Larimore, Elm Grove, Agnes, Inkster, Elkmount, Oakwood, Niagara,

Moraine, Logan and Loretta, in the county of Grand Forks, and be entitled to

one senatbr and two representatives.

The sixth district shall consist of the third, fourth, fifth and sixth wards of the

city of Grand Forks, as now constituted, and the townships of Falconer, Harvey,

Turtle River, Ferry, Rye, Bloomin , Meckinock, Lakeville and Levant, i11 the

county of Grand Forks, and be entit ed to one senator and two representatives.

The seventh district shall consist of the first and second wards of the city of

Grand Forks, as now constituted, and the townships of Grand Forks, Brenna,

Oakville, Chester, Pleasant View, Fairfield, Allendale, VValle, Bentru, Americus,

Michigan, Union and VVashington, in the county of Grand Forks, and be entitled

to one senator and two representatives.

The eighth district shall consist of the county of Traill and be entitled to one

senator and four representatives.

The ninth district shall consist of the township of Fargo and the city of Fargo,

in the county of Cass, and the fractional township number 139 in range 48, and be

entitled to one senator and two representatives.

The tenth district shall consist of the townships of Noble, W'iser, Harwood,

Reed, Barnes, Stanley, Pleasant, Kenyon, Gardner, Berlin, Raymond, Mapleton,

\Varren, Norman, Elm River, Harmony, Durbin, Addison, Davenport, Casselton

and the city of Casselton, in the county of Cass, and be entitled to one senator

and three representatives.

The eleventh district shall consist of the townships of VVebster, Rush River,_

Hunter, Arthur, Amenia, Everest, Maple River, Leonard, Dows, Erie, Empire,

VVheatland, Gill, Walber ,VVatson, Page, Rich, Ayr, Buffalo, Howes, Eldrid,

Highland, Rochester, La e, Cornell, Tower, Hill, Clifton and Pontiac, in the

county of Cass, and be entitled to one senator and three representatives.
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The twelfth district shall consist of the county of Richland and be entitled to

one senator and three representatives.

The thirteenth district shall consist of the county of Sargent and be entitled to

one senator and two representatives.

The fourteenth district shall consist of the county of Ransom and be entitled

to one senator and two representatives. _

The fifteenth district shall consist of the county of Barnes and be entitled to

one senator and two representatives.

The sixteenth district shall consist of the counties of Steele and Griggs and be

entitled to one senator and two representatives.

The seventeenth district shall consist of the county of Nelson and be entitled

to one senator and one representative.

The eighteenth district shall consist of the county of Cavalier and be entitled

to one senator and two representatives.

The nineteenth district shall consist of the counties of Towner and Rolette, and

be entitled to one senator and one representative.

The twentieth district shall consist of the counties of Benson and Pierce, and

be entitled to one senator and two representatives.

The twenty-first district shall consist of the county of Ramsey, and be entitled to

one senator and two representatives.

The twenty-second district shall consist of the counties of Eddy, Foster and

Wells, and be entitled to one senator and two representatives.

The twenty-third district shall consist of the county of Stutsman, and be entitled

to one senator and two representatives.

The twenty-fourth district shall consist of the county of LaMoure, and be

entitled to one senator and one representative.

The twenty-fifth district shall consist of the county of Dickey, and be entitled

to one senator and two representatives.

The twenty-sixth district shall consist of the counties of Emmons, McIntosh,

L n and Kidder, and be entitled to one senator and two representatives.

he twenty-seventh district shall consist of the county of Burleigh and be,

entitled to one senator and two representatives.

The twenty-eighth district shall consist of the counties of Bottineau and

lIcHenry, and be entitled to one senator and one representative.

The twenty-ninth district shall consist of the counties of VVard, McLean, and

all the unorganized counties lying north of the Missouri river, and be entitled to

one senator and one representative.

The thirtieth district shall consist of the counties of Morton and Oliver, and be

entitled to one senator and two representatives. .

The thirty-first district shall consist of the counties of Mercer, Stark and

Billings, and all the unorganized counties lying south of the Missouri river, and

be entitled to one senator and one representative.

ARTICLE 19. PUBLIC INSTITUTIONS.

§ 215. The following public institutions of the state are permanently located

at the places hereinafter named, each to have the lands specifically granted to it

by the United States, in the act of congress, approved February 22, 1889, to be

disposed of and used in such manner as the legislative assembly may prescribe,

subject to the limitations provided in the article on school and public lands con

tained in this constitution:

1 _Fj1rst. The seat of government at the city of Bismarck, in the county of Bur

elg .

Second. The State University and the School of Mines at the city of Grand

Forks, in the county of Grand Forks.
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Third. The Agricultural College at the city of Fargo, in the county of Cass.

Fourth. A State Normal School at the city of Valley City, in the county of

Barnes; and the legislative assembly in apportioning the grant of eighty thousand

acres of land for normal schools made in the act of congress referred to shall

grant to the said normal school at Valley City as aforementioned, fifty thousand

(50,000) acres, and said lands are hereby appropriated to said institution for that

purpose.

Fifth. The Deaf and Dumb Asylum at the city of Devils Lake, in the county

of Ramsey.

Sixth. A State Reform School at the city of Mandan, in the county of, Morton.

Seventh. A State Normal School at the city of Mayville, in the county of

Traill; and the legislative assembly in apportionin the ant of lands made by

con ess, in the act aforesaid for state normal schools, sha lassign thirty thousand

(30, acres to the institution hereby located at Mayville, and said lands are

hereby appropriated for said purpose.

Eighth. A State Hospital for the Insane and Institution for the Feeble

Minded in connection therewith, at the city of Jamestown, in the county of

Stutsman. And the le islative assembly shall appropriate twenty thousand

acres of the grant of lan s made by the act of congress aforesaid for “other edu

cational and charitable institutions” to the benefit and for the endowment of said

institution.

§ 216. The following named public institutions are hereby permanently

located as hereinafter provided, each to have so much of the remainin grant of

one hundred and seventy thousand acres of land made by the United tates for

“other educational and charitable institutions,” as is allotted by law, viz:

First. A Soldiers’ Home, when located, or such other charitable institution as

the legislative assembly may determine, at Lisbon, in the county of Ransom, with

a grant of forty thousand acres of land.

Second. A Blind Asylum, or such other institution as the legislative assembly

may determine, at such place in the county of Pembina as the qualified electors

of said county may determine at an election to be held as prescribed by the leg

islative assembly, with a ant of thirty thousand acres.

Third. An Industrial School and School for Manual Training, or such other

educational or charitable institution as the legislative assembly may provide, at

the town of Ellendale, in the county of Dickey, with a grant of forty thousand

acres.

Fourth. A School of Forestry, or such other institution as the legislative

assembly may determine, at such place -in one of the counties of McHenry, Ward,

Bottineau or Rolette, as the electors of said counties may determine by an election

for that purpose, to be held as provided by the legislative assembly.

Fifth. A Scientific School, or such other educational or charitable institution

as the legislative assembly may prescribe, at the city of Wahpeton, county of

Richland, with a grant of forty thousand acres; provided, that no other institu

tion of a character similar to any one of those located by this article shall be

established or maintained without a revision of this constitution.

v

ARTICLE 20. — Paonnarrron.

§ 217. No person, association or corporation shall within this state, manu

facture for sale or gift, any intoxicating liquors, and no person, association or cor

poration shall import any of the same for sale or gift, or keep or sell or offer the

' same for sale, or gift, barter or trade as a beverage. The legislative assembly shall

by law prescribe regulations for the enforcement of the provisions of this article

and shall thereby provide suitable penalties for the violation thereof.
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SCHEDULE.

§ 1. That no inconvenience may arise from a change of territorial govem

ment to state govemment, it is declared that all writs, actions, prosecutions,

claims and~ rights of individuals and bodies corporate shall continue as if no

change of government had taken place, and all processes which may, before the

organization of the judicial department under this constitution, be issued under

the authority of the Territory of Dakota shall be as valid as if issued in the name

of the state.

§ 2. All laws now in force in the Tenitory of Dakota, which are not repug

nant to this constitution, shall remain in force until they expire by their own

limitations or be altered or repealed.

§ 3. All fines, penalties, forfeitures and escheats accruing to the Territory of

Dakota shall accrue to the use of the states of North Dakota and South Dakota

and may be sued for and recovered by either of said states as necessity may

re uire.

4. All recognizances, bonds, obligations or other undertakin heretoforetaken, or which may be taken before the organization of the judicialsdepartment

under this constitution, shall remain valid, and shall pass over to, and may be

prowcuted in the name of the state; all bonds, obli tions or other undertakings

executed to this territory, or to any ofiicer in hiso cial capacity, shall pass over

to the proper state authority, and to their successors in oflice, for the use therein

respectively expressed, and may be sued for and recovered accordingly; all criminal

prosecutions and penal actions which have arisen, or may arise before the organi

zation of the judicial department, under this constitution, or which shall then be

pending, may be prosecuted to judgment and execution in the name of the state.

' 5. All property, real and personal, and credits, claims and choses in action

be ongin to the Territory of Dakota at the time of the adoption of this constitu

tion, shafi be vested in and become the property of the states of North Dakota

and South Dakota.

§ 6. Whenever any two of the judges of the supreme court of the state, elected

under the provisions of this constitution shall have qualified in their offices, the

causes then pending in the supreme court of the territory on appeal or writ of

error from the district courts of any county or subdivision within the limits of

this state, and the papers, records and proceedings of said court shall pass into

the jurisdiction and possession of the supreme court of the state, except as other

wise provided in the enabling act of congress, and until so superseded the supreme

court of the territory and the judges thereof shall continue, with like powers and

jurisdiction as if this constitution had not been adopted. VVhenever the judge of

the district court of any district elected under the provisions of this constitution

shall have qualified in his ofiice, the several causes then pending in the district

court of the territory within any county in such district, and the records, papers

and proceedings of said district court, and the seal and other property pertaining

thereto, shall pass into the jurisdiction and possession of the district court of the

state for such county, except as provided in the enabling act of congress, and until

the district courts of this territory shall be superseded in the manner aforesaid,

the said district courts and the judges thereof shall continue with the same juris

diction and power to be exercised in the same judicial districts respectively as

heretofore constituted under the laws of the territory.

§ 7. Until otherwise provided by law, the seals now in use in the supreme and

district courts of this territo are hereby declared to be the seals of the supreme

and district courts respective y of the state.

§ 8. ‘Whenever this constitution shall go into effect, the books, records and

papers, and proceedings of the probate court in each county, and all causes and

matters of administration and other matters pending therein, shall pass into the
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jurisdiction and possession of the county court of the same county, and the said

county court shall proceed to final decree or judgment, order or other determina

tion in the said several matters and causes as the said probate court might have

done if this constitution had not been adopted. And until the election and quali

fication of the jud es of the county courts provided for in this constitution, the

probate jud es sha l act as the judges of the county courts within their respective

counties, an the seal of the probate court in each county shall be the seal of the

county court therein, until thesaid court shall have procured a proper seal.

§ 9. The terms “probate court” or “probate judge,” whenever occurring in

the statutes of the territory, shall, after this constitution goes into effect, be held

to apply to the county court or county judge. g

§ 0. All territorial, county and precinct oflicers, who may be in ofiice at the

time this constitution takes etfect, whether holding their ofiices under the authority

of the United States or of the territor , shall hold and exercise their respective

ofiices, and perform the duties thereo as prescribed in this constitution, until

their successors shall be elected and qualified in accordance with the provisions

of this constitution, and oflicial bonds of- all such oflicers shall continue in full

force and effect as though this constitution had not been adopted; and such oflficers

for their term of service, under this constitution, shall receive the same salaries

and compensation as is by this constitution, or by the laws of the territory, pro

vided for like oflicers‘; provided, that the county and precinct otficers shall hold

their offices for the term for which they were elected. There shall be elected in

each organized county in this state, at the election to be held for the ratification

of this constitution, a clerk of the district court, who shall hold his office under

said election until his successor is duly elected and qualified. The ju es of the

district court shall have power to appoint state’s attorneys in any organize counties

where no such attorneys have been elected, which appointment shall continue

until the general election to be held in 1890, and until his successor is elected

and qualified.

§ 1 1 . This constitution shall take effect and be in full force immediately upon

the admission of the territory as a state.

§ 12. Immediately upon the adjournment of this convention the governor of

the territory, or in case of his absence or failure to act, the secretary of the terri

tory, or in case of his absence or failure to act, the president of the constitutional

convention shall issue a proclamation, which shall be published and a copy thereof

mailed to the chairman of the board of county commissioners of each county,

calling an election by the people on the first Tuesday in October, 1889, of all the

state and district ofiicers created and made elective by this constitution. This

constitution shall be submitted for adoption or rejection at said election to a vote

of the-electors qualified by the laws of this territory to vote at all elections. At

the election provided for herein the qualified voters shall vote directly for or

against this constitution and for or against the article separately submitted.

13. The board of commissioners of the several counties shall thereupon

o er such election for said day, and shall cause notice thereof to be given for the

period of twenty days in the manner provided by law. Every qualified elector of

the territory, at the date of said election, shall be entitled to vote thereat. Said

election shall be conducted in all respects in the same manner as provided by the

laws of the territory for general elections, and the returns for all state and district

oflicers, and members of the legislative assembly, shall be made to the canvassing

board hereinafter provided for.

§ 14. The governor, secretary and chief justice, or a majority of them, shall

constitute a board of canvassers to canvass the vote of "such election for all state

and district oflicers and members of the legislative assembly. The said board

shall assemble at the seat of government of the territory on the fifteenth day after

the day of such election (or on the following day if such day falls on Sunday),

50



CONSTITUTION OF NORTH DAKOTA.

and proceed to canvass the votes on the adoption of this constitution and for all

state and district ofiicers and members of the legislative assembly in the manner

provided by the laws of the territory for canvassing the vote for dele ate to

congress, and they shall issue certificates of election to the persons fo,un to be

elected to said offices severally, and shall make and file with the secretary of the

territory an abstract certified by them, of the number of votes cast for or against

the adoption of the constitution, and for each person for each of said otfices,~and
of the total number of votes cast in each county. O

§ 16. All oflicers elected at such election shall, within sixty days after the

date of the executive proclamation admitting the State of North Dakota into the

union, take the oath required by this constitution, and give the same bond

required by the law of th°e territory to be given in case of like oflicers of the

territory and districts, and shall thereupon enter upon the duties of their respect

ive ofiices; but the legislative assembly may require by law all such otficers to

give other or further bonds as a condition of their continuance in otfice.

§ 16. The judges of the district court who shall be elected at the election

herein provided for shall hold their oifices until the first Monday in January,

1893, and until their successors are elected and qualified. All other state officers,

except judges of the supreme court, who shall be elected at the election herein

provided for, shall hold their offices until the first Monday in January, 1891, and

until their successors are elected and qualified. Until otherwise provided by law

the judges of the supreme court shall receive for their services the salary of four .

thousand dollars per annum, payable quarterly; and the district judges shall

receive for their services the salary of three thousand dollars per annum, payable

quarterly.

§ 17. The overnor-elect of the state immediately upon his qualifying and

entering upon t e duties of his ofiice shall issue his proclamation convening the

legislative assembly of the state at the seat of government, on a day to be named

in said proclamation, and which shall not be less than fifteen nor more than forty

days after the date of such proclamation. And said legislative assembly after or

ganizin shall proceed to elect two senators of the United States for the State of

North kota; and at said election the two persons who shall receive a majority

of all the votes cast by the said senators and representatives shall be elected such

United States senators. And the presiding otficers of the senate and house of

representatives shall each certify the election to the govemor and secretary of the

State of North Dakota; and the governor and secretary of state shall certify the

election of such senators as provided by law.

§ 18. At the election herein provided for there shall be elected a representa

tive to the fifty-first congress of the United States by the- electors of the state

at .

§ 19. It is hereby made the dut of the legislative assembly at its first session

to provide for the payment of a debts and indebtedness authorized to be

incurred by the constitutional convention of North Dakota, which shall remain

unpaid after the appropriation made by congress for the same shall have been

exhausted.

§ 20. There shall be submitted at the same election at which this constitu

tion is submitted for rejection or adoption, Article 20, entitled “Prohibition,”

and persons who desire to vote for said article shall have written or printed on

their ballots “For Prohibition,” and all persons desiring to vote against said

article shall have written or printed on their ballots “Against Prohibition.” If it

shall appear according to the returns herein provided for that a majority of all the

votes cast at said election for and against prohibiton are for prohibition, then

said Article 20 shall be and form a part of this constitution and be in full force

and effect as such from the date of the admission of this state into the union.

But if a majority of said votes shall appear according to said returns to be against
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prohibition, then said Article 20 shall be null and void and shall not be a part

of this constitution.

§ 21. The a cement made by the joint commission of the constitutional con

ventions of Nort Dakota and South Dakota conceming the records, books and

archives of the Territory of Dakota, is hereby ratified and confirmed; which

agreement is in the words following, that is to say:

The followin books, records and archives of the Territory of Dakota shall be

the property 0% North Dakota, to-wit: All records, books and archives in the

offices of the governor and secretary of the territory (except records of articles of

incorporation of domestic corporationsfreturns of election of delegates to the con

stitutional convention of 1889 for South Dakota, returns of elections held under

the so-called local option law, in counties within the limits of South Dakota,

bonds of notaries public appointed for counties within the limits of South Dakota,

pers relating to the organization of counties situate within the limits of SouthDtlakota, all which records and archives are a part of the records and archives of

said secretary’s ofiice; excepting also, census returns from counties situate within

the limits of South Dakota and papers relating to requisitions issued upon the

application of oficers of counties situate within the limits of South Dakota, all

which are a part of the records and archives of said govemor’s ofiice.) And the

following records, books and archives shall also be the property of the State of

North Dakota, to-wit:

Vouchers in the office or custody of the auditor of this territory relating to

expenditures on account of public institutions, grounds or buildings situate within

the limits of North Dakota. One warrant register in the ofiice of the treasurer of

this territory, being a record of warrants issued under and by virtue of chapter

24 of the laws enacted by the eighteenth legislative assembly of Dakota Territory.

All letters, receipts and vouchers in the same ofiice now filed by counties and

pertaining to counties within the limits of North Dakota. Paid and cancelled

coupons in the same oflice representing interest on bonds which said state of

North Dakota is to assume and pay. Reports of gross eamings of the year 1888

in the same ofiice, made by corporations operating lines of railroad situated

wholly or mainly within the limits of North Dakota. Records and papers of the

ofiice of the public examiner of the second district of the territory. Records and

papers of the otfice of the district board of agriculture. Records and papers in

the office of the board of pharmacy of the district of North Dakota.

All records, books and archives of the Territory of Dakota which it is not

herein agreed shall be the property of North Dakota, shall be the property of

South Dakota.

The following books shall be copied and the copies shall be the property of

North Dakota and the cost of such copies shall be home equally by said states of

North Dakota and South Dakota, that is to say:

Appropriation Ledger for years ending November 1889—90——one volume.

The Auditor’s Current VVarrant Re ister—one volume.

Insurance Record for 1889—_one vo ume.

Treasurer’s Cash Book—“D.”

Assessment Ledger—"B.”

Dakota Territory Bond Register—one volume.

Treasurer’s Current Ledger—one volume.

The originals of the foregoing volumes which are to be copied shall at any time

after such copying shall have been completed be delivered on demand to the proper

authorities of the State of South Dakota.

All other records, books and archives which it is hereby agreed shall be the

property of South Dakota, shall remain at the capitol of North Dakota until

demanded by the legislature of the State of South Dakota, and until the State of

North Dakota shall have had a reasonable time after such demand is made to
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grovide copies or abstracts of such portions thereof as the said State of North

akota may desire to have copies or abstracts of.

The State of South Dakota may also provide copies or abstracts of such records,

books and archives, which it is agreed shall be the property of North Dakota, as

said State of South Dakota shall desire to have copies or abstracts of.

The expense of all copies or abstracts of records, books and archives which it is

herein agreed may be made, shall be borne equally by said two states.

§ 22. Should the counties containin lands which form a part of the grant of

lands made by congress to the Northern acific Railroad company be compelled

by law to refund moneys paid for such lands or any of them by purchasers thereof

at tax sales thereof, based upon taxes illegally levied upon said lands, then and in

that case the State of North Dakota shall appropriate the sum of twent -five

thousand dollars ($25,000) or so much thereof as ma be necessary to reim urse

said counties for the amount so received from said il egal tax sales and paid by

said counties into the treasury of Dakota Territory.

§ 23. This constitution shall, after its enrollment, be signed by the president

of this convention and the chief clerk thereof, and such delegates as desire to

sign the same, whereupon it shall be deposited in the office of the secretary of the

territory, where it may be signed at any time by any delegate who shall be pre

vented from signing the same for any reason at the time of the adjournment of

this convention.

§ 24. In case the territorial oificers of the Territory of Dakota, or any of them

who are now required by law to report to the governor of the territory, annually

or biennially, shall prepare and publish such reports covering the transactions of

their oflices up to the time of the admission of the State of North Dakota into

the union; the legislative assembly shall make sufficient appropriations to pay

one-half of the cost of such publication.

§ 25. The governor and secretary of the territory are hereby authorized to

make anangements for the meeting of the first legislative assembly, and the

inau ration of the state government.

6. The legislative assembly shall provide for the editing, and for the pub

lication, in an independent volume, of this constitution. as soon as it shall take

efiect, and whenever it shall be altered or amended, and shall cause to be published

in the same volume the Declaration of Independence, the Constitution of the

United States and the Enabling Act.

lsgggne at Bismarck, Dakota, in open convention, this 17th day of August, A. D.

Joan G. HAMILTON, Chief Clerk.

F. B. FANCHEB, President.

AMENDMENT TO THE CONSTITUTION OF NORTH DAKOTA.

[Ratlfled by popular vote Nov. 6,1394,.]

ARTICLE 1.

The legislative assembly shall have no power to authorize lotteries or gift enter

prises for any purpose, and shall pass laws to prohibit the sale of lottery or gift

enterprise tickets.
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PROCLAMATION

AIIMITTING THE STATE UP NURTH DAKOTA INTI] THEllNION.

[Issued by President Harrison Nov. 2, 1889.]

WHEREAS, The con ess of the United States did, by an act approved on the

twenty-second day of ebruary, one thousand eight hundred and eighty-nine pro

vide that the inhabitants of the Territory of Dakota might, upon the conditions

prescribed by said act, become the states of North Dakota and South Dakota; and

WHEREAS, It was provided by said act that the area comprising the Territory

of Dakota should, for the purposes of the act be divided on the line of the seventh

standard parallel produced due west to the western boundary of said territory and

that the delegates elected as therein provided to the constitutional convention in

districts north of said parallel should assemble in convention at the time pre

scribed in the act at the city of Bismarck-, and

WHEREAS, It was provided by the said act that the delegates elected, as afore

said, should, after they had met and organized, declare on behalf of the people

of North Dakota that they adopt the constitution of the United States; where

upon the said convention should be authorized to form a constitution and state

government for the proposed state of North Dakota; and

WHEREAS, It was provided by said act that the constitution so adopted should

be republican in form and make no distinction in civil or political rights on

account of race or color, except as to Indians not taxed, and not be repugnant to

the constitution of the United States and the principles of the declaration of

independence; and that the constitution should, by an ordinance irrevocable

without the consent of the United States and the people of said st ates, make cer

tain provisions prescribed in said act; and

WHEREAS, It was provided by said act that the constitutions of North Dakota

and South Dakota should respectively incorporate an a reement, to be reached in

accordance with the provision of the act for an equitable division of all property

belonging to the Territory of Dakota, the disposition of all public records, and

also for the apportionment of the debts and liabilities of said territory, and that

each of said states should obligate itself to pay its proportion of such debts and

liabilities the same as if they had been created by such states respectively; and

WHEREAS, It was provided by said act that the constitution thus formed for

the people of North Dakota should, by an ordinance of the convention formin

the same, be submitted to the people of North Dakota, at an election to be held

therein on the first Tuesday in October, one thousand eight hundred and eighty

nine, for ratification or rejection by the qualified voters of said proposed state, and

that the returns of said election should be made to the secretary of the Territory

of Dakota, who with the governor and chief justice thereof, or any two of them,

should canvass the same, and if a majority of the legal votes cast should be for

the constitution, the governor should certify the result to the president of the
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United States, together with a statementof the votes cast thereon, and upon

separate articles or propositions and a copy of said constitution, articles, proposi

tions and ordinances; and

WHEREAS, It has been certified to me by the governor of the Territory of

Dakota, that within the time prescribed by said act of congress a constitution for

the proposed State of North Dakota has been adopted and the same ratified by a

majority of the qualified voters of said proposed state in accordance with the con

ditions prescribed in said act; and

WHEREAS, It is also certified to me by said govemor that at the same time that

the body of said constitution was submitted to a vote of,the people, a separate

article numbered 20 and entitled “prohibition” was also submitted and received a

majority of all the votes cast for and against said article as well as a majority of

all the votes cast for and against the constitution and was adopted; and

WHEREAS, A duly authenticated copy of said constitution, article, ordinances

and propositions, as required by said act has been received by me;

Now, therefore, I, Benjamin Harrison, president of the United States of

America, do, in accordance with the provisions of the act of congress aforesaid,

declare and proclaim the fact that the conditions imposed by congress on the

State of North Dakota to entitle that state to admission to the union, have been

ratified and accepted and that the admission of the said state into the union is

now complete.

In testimony whereof I have hereunto set my hand and caused the seal of the

United States to be affixed. Done at the city of Washin ton, this second day

of November, in the year of our Lord one thousand eight undred and eighty

nine and of the Independence of the United States of America the one hundred

and fourteenth.

B1-zm. Haaarson.

By the President:

Jums G. Bums,

Secretary of State.
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POLITICAL CODE.

§ 1. Title. This act shall be known as the political code of the

state of North Dakota, and is divided into chapters ‘as follows:

CHAPTER 1.

THE SOVEREIGNTY OF THE STATE AND THE POLITICAL RIGHTS AND

DUTIES OF ALL PERSONS SUBJECT TO ITS JURISDICTION.

§ 2. Territorial jurisdiction, limitations on. The sover

eignty and jurisdiction of thisstate extends to all places within its

boundaries as established by the constitution, but the extent of such

jurisdiction over places that have been or ma be ceded to, purchased,

or condemned by the United States, is quali ed by the terms of such

cession or the laws under which such purchase or condemnation has

been or may be made.

§ 3. Legislative consent to purchase of lands by United

States. Jurisdiction over. The legislative assembly consents

to the purchase or condemnation by the United States of any

tract within this state for the purpose of erecting forts, magazines,

arsenals, dock yards and other neediul buildings, upon the express

condition that all civil process issued from the courts of this state,

and such criminal process as may issue under the authority of this

state against any person charged with crime may be served and ex

ecuted thereon in the same manner and by the same officers, as

if the purchase or condemnation had not been made.

§ 4. Jurisdiction ceded. Jurisdiction is hereby ceded to "the

United States over any tract of land that may hereafter be acquired

by the United States on which to establish a military post; provided,

that legal process, civil and criminal, of this state shall extend over

such land acquired by the United States to establish a military

post, in all cases in which exclusive jurisdiction is not _vested in the

United States, and in all cases of crimes not committed within the

limits of such reservation.

5. Rights over persons enumerated. The state has the

fol 0 ' rights over persons within its limits, to be exercised in the

cases and in the manner provided by law:

1. To punish for crime;

2. To imprison or confine for the protection of the public peace

or health, or of individual life or safety; _

3. To imprison or confine for the purpose of enforcing civil

i 1,c.81,1895.

remedies;
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4. To establish custody and restraint for the persons of idiots,

lunatics, drunkards and other persons of unsound mind;

5. To establish custody and restraint of paupers for the purposes

of their maintenance; ~

6. To establish custody and restraint of minors unprovided for by

natural guardians for the purposes of their education, reformation and

maintenance;

7. To require services of persons, with or without compensation,

in military duty, in jury duty, as witnesses, as township or village

ofiicers, in highway labor, in maintaining the public peace in

enforcing the service of process, in protecting life and property from

fire, pestilence, wreck or flood, and in such other cases as are pro

vided by law.

_ 6. Original and ultimate title. The original and ultimate

rig t to all property, real or personal, within the limits of this state

is in the state.

§ 7. Property escheats when. All property, real and per

sonal, within the limits of this state, which does not belong toany

person or to the United States, belongs to the state. VVhenever the

title to any property fails for want of heirs or next of kin, it reverts

to the state.

§ 8. Acquisition by taxation and assessment. The state

may acquire property by taxation in the modes authorized by law.

§ 9. By right of eminent domain. It may acquire or author

ize others to acquire title to property, real or personal, for public use

in the cases and in the mode provided by law.

§ 10. Who are the people. The people, as a political body,

consist:

1. Of citizens who are electors;

2. Of citizens not electors. .

§ 1 1 . Who are citizens. The citizens of the state are:

1. All persons born in this state and residing within it, except the

children of transient aliens and of alien public ministers and consuls;

2. All persons born out of this state and who are citizens of the

United States and residin within this state.

% 12. Residence, r es for determining. Every person has

in aw a residence. In determining the place of residence the follow

ing rules are to be observed:

1. It is the place where one remains when not called elsewhere for

labor or other special or temporary purpose, and to which he returns

in seasons of repose;

2. There can be only one residence;

3. A residence cannot be lost until another is gained;

4. The residence of the father during’ his life, and after his death

the residence of the mother, while she remains unmarried, is the resi

dence of the unmarried minor children;

5. The residence of the husband is presumptively the residence of

the wife;

6. The residence of an unmarried minor who has a parent living

cannot be chan ed by either his own act or that of his guardian;

7. The resience can be changed only by the union of act and

intent.

§ 13. All persons within the state subject to its jurisdic

_tion. Every person while within this state is subject to its jurisdic~

tion and entitled to its protection.
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§ 14. Allegiance. Allegiance is the obligation of fidelity and

obedience which every citizen owes to the state.

§ 15. Allegiance, may be renounced. Allegiance may be

renounced by a change of residence.

§ 16. Persons not citizens. Persons in this state not its citi

zens, are either:

1. Citizens of other states; or,

2. Aliens.

17. Eligibility to oflice. Ever elector is eligible to the

0 ce for which he is an elector, except w en otherwise specially pro

vided; and no person is eli 'ble who is not such an elector.

§ 18. Rights and uties of citizens not electors. An

elector has no rights or duties beyond those of a citizen not an

elector, except the right and duty of holding and electing to oflice.

§ 19. Rights and duties of citizens of other states. A cit

izen of the United States who is not a citizen of this state has the

same rights and duties as a citizen of this state not an elector.

CHAPTER 1

THE LEGISLATIVE ASSEMBLY.

ARTICLE l.—MEETING AND QRGANIZATION or THE LEGISLATIVE

ASSEMBLY.

§ 20. Legislative assembly meets, when. The legislative

assembly shall meet at the seat of government at twelve o'clock noon

on the first Tuesday after the first Monday in January in the year

next following the election of the members thereof.

§ 21. Secretary of senate and chief clerk of house to

make roll of members. It shall be the duty of the secretary of

the senate and the chief clerk of the house, at the openin of each

session of the legislative assembly to make a correct roll of t e mem

bers of their houses respectively to whom certificates of election have

been issued by the proper ofiicers, which certificates shall be filed

by such secretary and chief clerk, and the same shall be prima facie

evidence of the right to membership of the person certified therein

tobe elected for all purposes of the organization of either branch

of the legislative assembly.

§ 22. Legislative sessions called to order by secretary

and chief clerk. In all cases the secretary of the senate and chief

clerk of the house serving at the close of a session shall remain in

oflice until the organization of the next regular session of the

legislative assembly, and at twelve o’clock noon on the day appointed

by law for the meeting of the legislative assembly the said ofiiccrs,

or in the absence of either, then some member or other person

appointed by the members present shall call the members of their

respective houses soenrolled to order, when the members may proceed

to the election of the necessary oflicers. The term of oflice of all

oflicers of the senate and house of representatives shall expire with

the close of the session at which they were elected, except the secre

tary of the senate and the chief clerk of the house for the purposes

herein designated.

§ 53. Const.

§ 14, 0.2. POLC.

am'd.

§ 15, c. 2. Pol.jC.

am’d.

(5) 65



§§ 23-2s POLITICAL CODE. The Legislative Assembly.

54, c. 2, Pol. C.

am’d.

§ 48, Const.

§ 5, C. 2, P01. C.

5 6.0.2. Pol.C.

am’d.

s a. c. 2. Pol. c.

Q 9, 0. 2, Pol. C.

g 1.0.70, 1895.
§§ 1.'2,c.9T.1893.

§ 23. Punishment by each house for oflenses. Each house

may punish by imprisonment, as for a contempt, a breach of its privi

leges or the privileges of its members; but only for one or more of

the following offenses:

1. Knowingly arresting a member or oflioer of the house, or procur

ing such member or oflicer to be arrested in violation of his privilege

from arrest.

2. Disorderly conduct in the immediate view of the house and

directl tending to interrupt its proceedin s.

3. fiefusing to attend and be examine as a witness either before

the house, or a committee thereof, or before any person authorized to

take testimony in legislative proceedings.

4. Giving or offering a bribe to a member, or attempting by men

ace or other corrupt means or device, directly or indirectly, to control

or influence a member in giving his vote, or to prevent his giving the

same; but the term of imprisonment which such house may impose

for an contempt specified in this section shall not. continue

beyon thirty days, nor extend beyond the same session of the legis

lative assembly.

§ 24. Contempt a misdemeanor. Eve person who shall be

guilty of any contempt specified in the prece ing section shall also

be deemed guilty of a misdemeanor and on conviction thereof

shall be punished by imprisonment not exceeding six months, or by

fine not exceeding five hundred dollars, or by both, at the discretion

of the court.

§ 25. Administering oath to members and officers of the

legislative assembly. The speaker of the house and the presi

dent of the senate, the governor, or any of the judges of the supreme

or district courts are authorized to administer the oath of oflice to the

members and officers of the respective houses.

§ 26. Chairman of committee may administer oath, when.

Any member of the senate or house of representatives, while acting

as chairman of a committee of the house of which he is a member,

shall have authority to administer oaths to such persons as shall be

examined before the committee of which he is a member.

§ 2'7. Contested seats. Each house sole judge of mem

ber’s qualifications. In case the right of any person to a seat in

either house of the legislative assembly shall be contested, the right

of such person to a seat as aforesaid shall be determined by the house

in which he claims such seat as a member; and each house shall in

all cases be the sole judge of the qualifications of its members.

ARTICLE 2.— LEGISLATIVE OFFICERS AND EMPLOYEES.

§ 28. Oficers and employees. Compensation. The follow

ing shall be the oificers and employees of the senate and house of rep

resentatives of the legislative assembly with the compensation as

herein provided for:

For the senate:

A president pro tempore, whose compensation shall be two dollars

r day. .pBOne secretary, whose compensation shall be six dollars per day.

One assistant secretary, whose compensation shall be five dollars

per day.
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One enrolling and engrossing clerk, whose compensation shall be

five dollars per day.

One bill clerk, whose compensation shall be five dollars per day.

One stenographer, whose compensation shall be five dollars per day.

One sergeant-at-arms, whose compensation shall be four dollars per

dav.

One door-keeper, whose compensation shall be three dollars per

day. and who shall be an assistant to the sergeant-at-arms.

One messenger, whose compensation shall be three dollars per day.

One postmaster, whose compensation shall be four dollars per day.

One chaplain, whose compensation shall be two dollars ~per day.

Two pages, whose compensation shall be two dollars per day each.

One janitor, whose compensation shall be three dollars per day.One watchman, whose compensation shall be three dollars per day. i

One clerk of the judiciary committee whose compensation shall be

five dollars per day.

One journal clerk, who shall be under the supervision of the secre

dtniry of the senate, and whose compensation shall be five dollars per

V.

The journal of the senate shall be completed and indexed by the

secretary of the senate within ten days after adjournment thereof, and

got completion and indexing he shall be allowed the sum of fifty

0 .

In addition to the above there shall be appointed by the president,

when deemed nece by the senate, such assistant enrolling and

engrossing clerks as may be actually necessary, who shall receive a

mmpensation of four dollars per day; provided, that during the

first twenty-five days the number of such clerks shall not exceed six;

dflfi the second twenty-five days the total number shall not

9! ten, and during the last ten days the total number shall not

tweed fifteen.

For the house of representatives:

A Speaker, whose compensation shall be two dollars per day.

One chief clerk, whose compensation shall be six dollars per day.

daOne assistant clerk, whose compensation shall be five dollars per

v.

One chief enrolling and engrossing clerk, whose compensation shall

be five dollars per day.

One bill clerk, whose compensation shall be five dollars per day.

One stenographer, whose compensation shall be five dollars per day.

Q9119 sergeant-at-arms, whose compensation shall be four dollars per

“v.

One door-keeper, whose compensation shall be three dollars per

‘lag. and who shall be an assistant to the sergeant-at-arms.

One messenger, whose compensation shall be three dollars per day.

One postmaster, whose compensation shall be four dollars per day.

One chaplain, whose compensation shall be two dollars per day.

Fem-_ pages, whose compensation shall be two dollars per day each.

The ]flIlii.01'S, whose compensation shall be three dollars per day.

One watchman, whose compensation shall be four dollars per day.

One clerk of the judiciary committee, whose compensation shall be

5""10llars per day.

“HP journal clerk, whose compensation shall be five dollars per day,

“'1 Who shall be under the supervision of the chief clerk of the house.

Tilt‘ Joumal of the house shall be completed and indexed by the
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chief clerk of the house within ten days after the adjournment thereof,

and for such completion and indexing he shall be allowed the sum of

fifty dollars. In addition to the above there shall be appointed by the

speaker, when deemed necessary by the house, such assistant enrolling

and engrossing clerks as are actually necessary, who shall receive four

dollars per day; provided, that during the first twenty-five days of

the session the number of such clerks shall not exceed six; during

the second twent -five days the total number shall not exceed ten,

grtid during the ast ten days the total number shall not exceed

teen.

§ 29. Ofllcers elected vivavoce. Oath. The officers of each

house shall be elected by viva voce vote of the members thereof, at

such time after the meeting of such house as the members thereof

shall deem-proper, and they shall be required to take and subscribe

the oath prescribed in section 211 of the constitution. Neither house

shall transact any business other than the election or appointment

of officers, until such oflicers are elected or appointed pro tem.

§ 30. Assistant legislative clerks and employees, how

appointed. The president of the senate and the speaker of the

house of representatives are authorized to appoint from time to time

such assistant enrolling and engrossing clerks and such committee

clerks or other employees for their respective houses in addition to

those hereinbefore provided for, as in the judgment of their respec

tive bodies, may be deemed necessary for the transaction of their

business; but the compensation of such subordinate clerks and

employees so appointed shall not exceed the sum of four dollars per

da .

g-31. Salaries, how audited and paid. Clerks may be

discharged for incompetency. The respective amounts due each

clerk, otficer or employee so employed and appointed shall be audited

and paid out of the state treasury upon an account certified as correct

by'the presiding oflicer of the respective houses, duly attested by the

secretary and chief clerk thereof, and when so audited and attested

the state auditor is authorized and directed to draw his warrants there

for u on the state treasurer.

§ 2. Discharge of offlcers, clerks and employees. When

ever any ofiicer, clerk or employee through neglect or imcompetency

shall fail properly to discharge the duties of his ofiice or position, it

shall be the duty of the respective body to declare the office or position

vacant and to fill the vacancy so created.

§ 33. Secretary of senate and chief clerk of house to

keep journals, preserve and flle documents. It shall be the

duty of the secretary of the senate and chief clerk of the house of

representatives to keep correct journals of the proceedings of their

respective houses: to have the custody of all records, accounts, and

other papers committed to them, and at the close of each session of

the legislative assembly to deposit for safe keeping in the ofiice of

the secretary of state all books, bills, documents, resolutions and

papers in the possession of the legislative assembly, correctly labeled,

folded and classified, and generally to perform such duties as shall

be assigned them by their respective houses; provided, that the

journals need not be deposited as above provided until they are

fully completed and indexed. <

§ 34. Secretary of senate and chief clerk of house to pre

pare and index journals. It shall be the duty of the secretary of
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the senate and the chief clerk of the house at the close of each

session to prepare for the press and superintend the publication of

the journals of the proceedings of the respective houses, and to afiix

an index thereto; and to transcribe into a book kept for that purpose

the documents accompanying the messages of the governor, or by him

sent to either house, other than those entered in the Journal, or the doc

uments reported to either branch of the legislative assembly by any

public oflicer of the state in pursuance of law for which service they

shall be allowed the compensation provided in section 28. The state

auditor is hereby instructed to draw his warrants on the state treas

urer in favor of each of said officers for such sum on proof being

made that the record has been completed and the journals indexed as

above required.

§ 36. Either house may remove its oflicers. It shall be

competent at any time during a session of the legislative assembly

for either house by a majority vote to remove from ofiice any of the

oflicers or employees provided for in this article; but in case of the

removal of any officer by either house his place shall be filled by an

election viva voce-, and in all elections under the provisions of this

article for oflieers of either house of the legislative assembly a major

ity of all votes cast shall be necessary to a choice.

§ 36. Mileage and per diem of members, salaries of om

ears and employees. There is hereby appropriated out of any

money in the state treasury, not otherwise appropriated, as a standing

and continuing appropriation, such a sum as may be necessary to pay

the mileage and per diem of members and the salaries of the oflicers

and of the employees of the legislative assembly; and the state auditor

is authorized to draw his warrants on the state treasurer for such

sums as,may from time to time become due to such members and

employees. V

Asrrcu-: 3.—S1-zxaroamn AND Rarassasrarrvs DISTRICTS AND

LEGISLATIVE Arroarronumzr.

§ 3'7. State legislative apportionment. The first district

consists of the townships of Walhalla, St. Joseph, Neche, Pembina,

Bathgate, Carlisle, Joliet, Midland, Lincoln and Drayton in the

county of Pembina, and is entitled to one senator and two represen

tatives.

The second district consists of the townships of St. Thomas, Ham

ilton, Cavalier, Akra, Beauleau, Thingvalla, Gardar, Park, Crystal,

Elora and Lodema in the county of Pembina, and is entitled to one

senator and two representatives.

The third district consists of the townships of Perth, Latonia,

Adams, Silvesta, Cleveland, Morton, Vesta, Tiber, Medford, Vernon,

Golden, Lampton, Eden, Rushfo1'd,Kensin ton, Dundee, Ops, Prairie

Center, Fertile, Park River, Glenwood, an townships 155,156,157

and 158 of range 59 in the county of VValsh, and is entitled to one

senator and two representatives.

The fourth district consists of the townships of Forest River,

Walsh Center, Grafton, Farmington, Ardoch, Village of Ardoch; Har

risen, city of Grafton, Oakwood, Martin, Walshville, Pulaski,

Acton, Minto and St. Andrews in the county of \Valsh, and is

entitled to one senator and three representatives.

The fifth district consists of the townships of Gilby, Johnstown,

§17, c. 2. Pol.O.

§§ 1, 2,0. 8, 1891

214. Const.

1, c. 1, 1890.
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Strabane, Wheatfield, Hegton, Arvilla, Avon, Northwood, Lind,

Grace, Larimore, and the city of Larimore, Elm Grove, Agnes, Inkster,

Elkmount, Oakwood, Niagara, Moraine, Logan and Loretta in the

county of Grand Forks, and is entitled to one senator and two repre

sentatives.

The sixth district consists of the third, fourth, fifth and sixth wards

of the city of Grand Forks, as now constituted, and the townships of

Falconor, Harvey, Turtle River, Ferry, Rye, Blooming, Meckinock,

Lakeville and Levant in the county of Grand Forks, and is entitled
to one senator and two representatives. j

The seventh district consists of the first and second wards of the

city of Grand Forks, as now constituted, and the townships of Grand

Forks, Brenna, Oakville, Chester, Pleasant View, Fairfield, Allendale,

Walle, Bentru, Americus, Michigan, Union and Washington in the

county of Grand Forks, and is entitled to one senator and two repre

sentatives.

The eighth district consists of the county of Traill, and is entitled

to one senator and four representatives.

The ninth district consists of the township of Fargo, and the city

of Fargo in the county of Cass, and the fractional township number

139, in range 48, and is entitled to one senator and two representatives.

The tenth district consists of the townshi s of Noble, Wiser, Har

wood, Reed, Bames, Stanley, Pleasant, enyon, Gardner, Berlin,

Raymond, Mapleton, Warren, Norman, Elm River, Harmony, Durbin,

Addison, Davenport, Casselton and the city of Casselton in the county

of Cass, and is entitled to one senator and three representatives.

The eleventh district consists of the townships of Webster, Rush

River, Hunter, Arthur, Amenia, Everest, Maple River, Leonard, Dows,

Erie, Empire, Wheatland, Gill, Walburg, Watson, Page, Rich, Ayr,

Buffalo, Howes, Eldred, Highland, Rochester, Lake, Comell, Tower,

Hill, Clifton and Pontiac in the county of Cass, and is entitled to one

senator and three representatives.

The twelfth district consists of the county of Richland, and is entitled

to one senator and three representatives.

The thirteenth district consists of the county of Sargent, and is

entitled to one senator and two representatives.

The fourteenth district consists of the county of Ransom, and is

entitled to one senator and two representatives.

The fifteenth district consists of the county of Barnes, and is entitled

to one senator and two representatives.

The sixteenth district consists of the counties of Steele and Griggs,

and is entitled to one senator and two representatives.

The seventeenth district consists of the county of Nelson, and is

entitled to one senator and one representative.

The eighteenth district consists of the county of Cavalier, and is

entitled to one senator and two representatives. _

The nineteenth district consists of _the counties of Towner and

Rolette, and is entitled to one senator and one representative.

The twentieth district consists of the counties of Benson and Pierce,

and is entitled to one senator and two representatives.

The twenty-first district consists of the county of Ramsey, and is

entitled to one senator and two representatives.

The twenty-second district consists of the counties of Eddy, Foster

and Wells, and is entitled to one senator and two representatives.
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- The twenty-third district consists of the county of Stutsman, and

is entitled to one senator and two representatives.

The twenty-fourth district consists of the county of LaMoure, and

is entitled to one senator and one representative.

The twenty-fifth district consists of the county of Dickey, and is

entitled to one senator and two representatives.

The twenty-sixth district consists of the counties of Emmons,

McIntosh, Logan and Kidder, and is entitled to one senator and two

representatives.

The twenty-seventh district consists of the county of Burleigh, and

is entitled to one senator and two representatives.

The twenty-eighth district consists of the counties of Bottineau

and McHenry, and is entitled to one senator and one representative.

The twenty-ninth district consists of the counties of Ward,

McLean and all the unorganized counties lying north of the Mis

souri river, and is entitled to one senator and one representative.

The thirtieth district consists of the counties of Morton and

Oliver, and is entitled to one senator and two representatives.

The thirty-first district consists of the counties of Mercer, Stark

and Billings and all the unorganized counties lying south of the

Missouri river, and is entitled to one senator and one representative.

Aarrcmz 4. — PRINTING AND DISTRIBUTION or LAWS AND Docunsnrs.

§ 38. Printing commission. The secretary of state, state

treasurer and stateauditor shall be ex oflicio commissioners of public

printing during their terms of oflice respectively.

_ § 39. Classes of printing. The printing of the state is hereby

divided into five classes, the first and second to be let in one contract,

and the third, fourth and fifth classes in separate contracts as follows:

1. The printing of bills, resolutions and other documents for the

use of and incident to the legislative assembly shall constitute the

first class.

2. The printing and binding of the journals of the senate and house _

of representatives shall constitute the second class.

3. The printing and binding of executive and public documents

and reports shall constitute the third class.

4. The printing and binding of the volume of laws, with the joint -

resolutions, which shall be included in said volume, shall constitute

the fourth class.

5. The printing of all blanks, circulars and other miscellaneous

job work necessary for the use of the executive departments, other

than such as are printed in pamphlet form and not entering into the

volumes of executive documents, and all printing not included in the

foregoing classes shall constitute the fifth class.

§ 4-O. Proposals for printing. The commissioners of public

printing shall at least six months immediately preceding each regular

session of the legislative assembly advertise for four weeks success

ively in two daily papers in the state, one of which shall be at the

seat of overnment, inviting sealed proposals for doing all printin

and bin ing required by the legislative assembly and by the severzfi

state departments for the two succeeding years commencing with the

first day of January next following the date of the contract, and such

bids shall specify at what per cent below the maximum rates sever

§1,c. 119, 1200.

§2, c. 119, 12190.

§ 8, 0.119. 1890.
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ally prescribed in the next section the bidder will perform the work

and furnish the stock.

§ 41. Maximum prices for composition, press-work, bind_

ing and paper. The following prices are hereby established as the

maximum prices for doing such work:

Composition: Sixty cents for each one thousand ems of plain

composition; ninety cents for each one thousand ems of figure work;

one dollar and twenty cents for each one thousand ems of rule and

figure work.

Press-work: For the first one hundred impressions of form, one

dollar; and twenty-five cents for each additional one hundred impres

sions or fraction thereof—one side of the sheet of fiat cap, folio or

medium, two pages on bill work, and eight pages of pamphlet or

joumal work, or fraction thereof, to constitute a form.

Folding and pasting on the first and fifth classes, for one fold, eight

cents per hundred sheets; for two folds on one sheet, twelve cents per

hundred sheets; for two folds and pasting and tipping, twenty-five

cents per one hundred sheets, including trimming. On the second,

third and fourth classes, when no charge is made for binding, ten

cents per one hundred of eight pa es or fraction thereof.

For stitching for all classes, inc uding folding, collating, stabbing,

stitching and trimming per one hundred copies, for eight pages or

less, thirty-five cents per one hundred copies, and for each additional

signature of eight pages, ten cents per one hundred copies.

For binding for all classes, includin folding, collating, stabbing.

stitching and pamphlet covering for boo s of eight pages or less, per

one hundred copies, forty cents; for each additional signature of eight

pages, ten cents per one hundred copies; if sewed instead of stitched,

twelve cents per one hundred copies for each additional signature.

For bindin :

backs, lettere on back with ink, in addition to the pamphlet binding,

thirty-five cents per volume.

For binding book-work in cloth, gilt lettering on back, in addition

to pamphlet binding, thirty-five cents per volume.

For binding in full law sheep, and lettering, in addition to the

‘pamphlet binding, seventy-five cents per volume.

The printing under the fifth class, which includes miscellaneous

job work for the executive departments and other miscellaneous

printing not covered by this article shall be under the control of the

commissioners of printing, who shall secure the same at the lowest

rates and upon the most advantageous terms.

For printing blank books, either ruled and printed or ruled without

printing, the paper used to be sized and calendered, and of standard

brands:

Cap paper, eighteen pounds to the ream, plain ruled, half-bound, one

dollar and twenty-five cents per quire; ditto, printed heads, one dollar

and seventy-five cents per quire; ditto, plain ruled extra full bound,

two dollars per quire; ditto, printed heads, two dollars and fifty cents

per quire.

Demy paper, twenty-eight pounds to the ream, plain ruled, half

bound, one dollar and fift cents per quire; ditto, printed heads, two

dollars per quire; ditto, p ain ruled, extra full bound, two dollars and

fifty cents per quire; ditto, printed heads, three dollars per quire.

Medium paper, thirty-six pounds to the ream, plain ruled, half

bound, two dollars per quire; ditto, printed heads, two dollars and

Book-work in tar board covered with paper, leather.
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fifty cents per quire; ditto, plain ruled extra full bound, three dollars

per quire; ditto, printed heads, three dollars and fifty cents per quire.

Medium paper, forty pounds to the ream, plain ruled, extra full

bound, four dollars per quire; ditto, printed heads, four dollars and

fifty cents per quire.

Super-royal paper, fift -four pounds to the ream, plain ruled,

extra full bound, four dol ars and fifty cents per quire; ditto, printed

heads, five dollars per quire.

§ 42. Paper, quality, price. All paper used for printing and bind

ing of whatever nature shall be standard weights and grades and ap

proved by the commissioners of printing. The maximum price of

sized and calendered book paper shall be ten cents per pound; of linen

ledger paper, twenty-five cents per pound; common flat paper, eighteen

cents per pound; best bond paper twenty-five cents per pound. -

§43. Proposals how made. Bond required. Each proposal

shall be in writing, sealed and addressed to the secretary of state, and

shall be accompanied by a" bond, executed in due form by the bidders,‘

with at least two good and suflicient sureties, satisfactory to the commis

sioners, in the penal sum of four thousand dollars, conditioned for the

faithful performance pursuant to this article of such class or classes

of the state printing as may be awarded to him, and for the payment,

as liquidated damages by such bidder to the state of any excess of

cost over the bid of such bidder, which the state may be obliged to

pay for such work by reason of the failure of such bidder to complete

his contract. No bid unaccompanied by such bond shall be consid

ered, and the ri ht is reserved to the commissioners to reject any bid

made by any ot er than regularly established and thoroughly com

petent printers, and shall also have the right to reject any or all bids

ii in their judgment the best interests of the state would be subserved

t ereb .

§ 42. Opening Of bids. Awards. The commissioners, or any

two of them, shall within two da s after the expiration of the term for

receiving proposals as aforesai , and not later than the first Tuesday

after the first Monday in August proceed to open in public all such

proposals received by them and to award the contract for each class

of printing to the lowest bidder therefor, subject to the reservations

of the preceding section ‘provided, that nothing herein contained shall

be construed so as to prevent the same person from becomin con

tractor for two or more classes of printing, if he shall be the owest

bidder therefor. If two or more persons bid the same, and the lowest

price for any class, or classes of printin , the commissioners shall

award the contract to such one or more o them as in their opinion

will best subserve the interests of the state.

§ 45. How bills to be printed. Work of the first class shall

be printed on first-class sized and calendered paper, from small pica

type. with double the space between each line, the printed pages to

be thirty-three ems pica wide and fift -five ems pica long; one hun

dred and fifty copies of each bill shal be printed unless otherwise

ordered by resolution of either house. '

§ 46. HOW journals to be printed. The journals of the legis

lative assembly shall be printed on first-class sized and calendered

per, of not less than forty pounds to the ream, size 25x38, from

ong primer type set solid (except that extracts, table-work, roll-calls,

etc., may be set in brevier or smaller type); the printed pages to be

twenty-five ems pica in width and forty-three ems pica in length.

§ 4. 0. 119. 1800.

§ 5, c. us. 1800.

§6, 0. 119, 1890.

§1. c. 119, 1800.

§ 8. 0. 119, 1890.
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Double the contract price will be allowed upon the journals when

printed daily for the use of the members, but nothing shall be charged

for composition or correction, or re-imposition of the same matter

for the bound journal, nor shall extra charge for composition be made

when extra or additional copies are ordered printed.

§ 47. Executive documents, how printed. The pamphlets

and volumes of executive or public documents and reports shall be

printed on first-class sized and calendered paper of not less than forty

pounds to the ream, size 25x38, from long primer type, set solid; pro

vided, that extracts and tabular work may be set in brevier or smaller

type, the printed pages to be twenty-five ems pica in width and forty

three ems pica in len th. The reports of the officers of the various

departments, require to be made out for the use of the legislative

assembly and for the information of the public, shall be printed and

bound as elsewhere in this article provided, and the various reports,

communications and other documents shall be reimposed and form

the volumes of executive and public documents. There shall be no

charge for the composition of matter used in the volumes of exdzutive

documents, or as separate pamphlets, or as parts of reports that are

to be used, or had been previously used and paid for in the pamphlet

form; provided, that the order for the same is given before the forms

of type are distributed; but the maximum rate of one dollar for

reimposition of each form of eight pa es may be allowed. The vol

umes of the executive documents shal be paged consecutively, and

the reports therein made up in as close and compact order as is con

sistent with good workmanship, without intervention of unnecessary

blanks or separate title or half title pages, and at the conclusion of

each volume there shall be an index referring to the particular page

at which each separate document commences. The commissioners

shall determine what reports and documents shall be printed in pam

phlet form, and the number of copies of each report or document,

when not specified by law. There shall be printed and bound three

hundred copies of each volume of the executive documents.

§ 48. Laws, how printed. The laws specified in the fourth

class shall be printed in substantially the same form as to type, paper

and form, as is prescribed for the printing of public documents in the

preceding section. ,

§ 49. Expert, duties and compensation of. The commis

sioners of public printing may employ an expert, familiar with all

classes of printing, the material used therein, measuring the work

done and computing the price to be paid therefor, for such period of

time each year as may be necessary for the performance of the duties

devolving upon him, whose duty it shall be to confer and advise with

such commissioners relative to advertising and letting contracts, to

examine all work and supplies for the purpose of ascertainin whether

the same conforms to the contract, to examine all accounts or public

printing for the purpose of determining whether the charges con

tained in such accounts are correct, and to report the result of his

examination to the commissioners and to perform such other duties as

may be required of him by the commissioners. He shall receive the

sum of six dollars per day for each day in which he is engaged in such

employment, to be audited by the auditor upon the certificate of the

commissioners and paid out of the state treasury as in other cases.

§ 50. Printing, how done. All printin shall be done by

established printing houses in this state, which s all have been doing
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business in the state not less than one year, and all work shall be exe

outed in a style consistent with good workmanship and with due

reference to economy. ‘

§ 51. Duty of commissioners in case of failure on con- §12,c.119.1s90.

tract. If from death or an unforseen cause there shall be a failure

on the part of any successfu bidder to execute his contract, the com

missioners, or a majorit of them, may enter into a contract with the

next lowest bidder. I any contractor after commencing upon his

contract fails to execute the work embraced therein with reasonable

expedition, and in a suitable manner, the commissioners ma notify

him for reasons they may specify that his contract is canceled, and

they may then contract with some other person to do the work at the

lowest practicable rate; provided, that the commissioners may give

written notice to any contractor who is delaying the execution of the

work in a manner they may deem unreasonable, that the same must

be completed within a specifed time, and for failure to complete the

same within the time specified, that for every twenty-four hours delay

thereafter the contractor shall suffer ‘a penalty of one-quarter per

cent to be deducted from the net amount of the printing so delayed.

§ 52. Number of volumes to be printed and style of §1a,c.119,1s90.

binding. Five hundred volumes of the laws required by this article

to be printed shall be bound in full law sheep, and one thousand

copies shall be half-bound. The volumes of executive documents

provided for in section 47 of this article shall be bound in half bind

ing. Two hundred copies of the biennial reports of the state

auditor, state treasurer, commissioner of insurance and superintendent

of public instruction shall be bound in cloth, the remainder authorized

by law, to be bound in pamphlet form, unless otherwise ordered by

the commissioners of printin .

§ 53. Unnecessary de ay, how extension granted. A11 §14.c-119-18%

contractors under the provisions of this article shall promptly and

without unnecessary delay execute all orders issued to them by the

legislative assembly, or either branch thereof, or by the commissioners

of print-ing on_ behalf of the executive oflicers of the state; and the

laws and volumes of public documents shall be delivered to the secre

tary of state wi'thin seventy days, and the joumals of the two houses

of the legislative assembly within sixty days after the index shall

have been made out and delivered to the contractor; provided, that

the commissioners may on good cause shown extend the time, not

exceeding twenty days, for the execution of his contract. .

§ 64. Commissioners may reject inferior printing and §15-§-I§1{f;'18"°

work. The commissioners may reject any and all printing that is '

not done in a workmanlike manner, or with good material and with ordi

nary promptness; and may require contractors to present specimen

pages of the type they propose to use, and may reject the same, in

their discretion, and require new material, and their ruling and deter

mination shall be final and conclusive on the contractor. Only good,

clean and satisfactory work shall be accepted, and it must be done

within a reasonable time. To accomplish this end the commissioners

ma withdraw the work from any contractor for unreasonable delay,

or or neglect or refusal to use new material, if so required, or for

neglect or refusal to furnish good, clean, or satisfacto work, and

may, by their agent or otherwise, go into the open mar et and con

tract for and have the same done; and if by reason thereof the cost

of having any such work done is greater than the original contract
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price, the excess shall be charged to and collected from the original

contractor, or shall be made payable by and collected from the bonds

men of such original contractor; and the action of the commissioners

in this matter shall be final and conclusive upon such contractor and

his sureties. .

§ 56. Legislative journals, who keep and furnish copy.

The secretary of the senate and the chief clerk of the house shall keep

a journal of the proceedings of their respective houses, and furnish a

copy immediately upon each daily adjournment to the contractor for

printing the same, who shall print and deliver the same at the com

mencement of the next day’s session for the use of the members of

the legislative assembly—-the number of copies of each daily journal

to be determined by resolution of each branch of the legislative

assembl . After being read in the house to which the, journals res ect

ively be ong, and examined and compared with the minutes 0 the

record or bill clerk or the clerk havin charge of the record of bills,

memorials and joint resolutions, an in the presence and with the

sanction of the hou_se, corrected as found and declared to be correct

the proceedings of each day shall be attested by the secretary and

chief clerk, and immediately thereafter delivered to the printer of the

journals, who shall make the authorized corrections, if any, and print

the sheets for the bound volumes of the journal. Each journal shall

be recorded in books to be furnished bythe secretary of state for

that purpose. After the journals are recorded said books shall be

deposited with the secretary of state, who shall carefully preserve the

same, 18.l1d such records shall be considered the true and authentic

journa .

§ 56. Copies of laws and journals to be furnished printer,

by Whom. The secretary of state shall furnish a true and accurate

copy of the laws as they may be demanded b the printer thereof, and

the secretary of the senate and the chief cler of the house shall each

furnish for the printer, who is bound by his contract to print the same,

copies of the journal, bills, reports and other papers and documents

without ‘unnecessary dela and no contractor shall be accountable for

any delay occasioned by the want of such copy.

§‘ 5'7. Authentication of laws, memorials and resolutions

All laws printed or published by authority of this state shall be

printed or published without any certificates or additions to the same,

except the word “approved” and the date of such approval, and

in each volume of the session laws hereafter published there shall be

a general certificate made by the secretary of state to the effect that

all laws, memorials and resolutions contained therein have been com~

pared by him with the originals thereof in his office, a11d that they

are correct copies.

58. Governor’s messages, how printed and number.

Al regular messa es from the governor and all inau ural messages

of the governor-e ect shall be printed in pamphlet form and there

shall be printed in such form for the governor’s use five hundred

copies, and for the use of the legislative assembly two thousand

copies without an order by either house for the printing thereof.

§ 69. Biennial and special reports, how printed. There

shall be printed one thousand copies of the biennial reports of the

state auditor, state treasurer and superintendent of public instruc

tion and five hundred copies of the biennial reports of other state

oflicers, and public boards required to make reports; and six hundred
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copies of the biennial reports of the commissioner of insurance; also

one thousand copies of the biennial reports of the commissioner of

a 'culture and labor; provided, that on request of the commissioner

0 agriculture and labor, such request to be approved by the govemor,

there shall be printed separately in pam hlet form such parts of the

biennial report of said commissioner o agriculture and labor, or

such special papers or articles in connection therewith, and such crop

reports or other papers or pamphlets from time to time as such com

missioner and the govemor may jointly recommend for such separate

publication; and the number of copies to be printed of each of said

separate publications, crop reports or other papers or pamphlets shall

be determined by the commissioner of agriculture and labor and the

governor jointly. '

§ 60. Journals and laws, number of printed. There shall

be printed one hundred and fifty copies of each joumal for the daily

use of the legislative assembly, and three hundred copies of the bound

edition which shall be in half binding; provided, that the legislative

assembly may by concurrent resolution increase such number; one

thousand five hundred copies of the general and speciallaws and

joint resolutions shall be printed in one volume and bound in accor

dance with the provisions of this article.

§ 61 . Commissioners have charge of all printing paid for

by the state. The commissioners shall have charge of all the print

ing and binding required to be done for the several departments of

the government; receive the proper orders for the same, and have the

same properly executed according to law; keep a record of all work

ordered from the several contractors under the law, and of all printing

and binding ordered by the legislative assembly; examine and super

vise the work of printing in progress, and see it is executed with due

economy to the state; make or authorize to be made the necessary

indices for the volumes of the executive documents and reports;

examine all accounts for printing and binding that may be presented,

and adjust the same according to the terms of the contracts and in

accordance with law and such rulings as may be determined by the

commissioners. No printing required by'any state otficer as provided

under this article shall be paid for unless the same shall have first

been authorized by the legislative assembly or by the commiioners

of printing. '

§ 62 . Copies of documents to accompany bills for printing.

Every contractor for public printing shall file and preserve one copy

of each document or other matter printed by him for the state, which

he shall deliver to the commissioners of printing at the same time

the completed work is delivered together with a memorandum bill of

the same. In the account submitted for the payment of the work the

contractor shall at the same time submit his order for the work and

state specifically the nature of the work performed, the number of

copies, the number of ems of composition, the extra charge, if any,

for rule or figure and rule and figure work; the number of impres

sions of press work, the cost of folding and binding and any other

charges for which he claims payment; and if there is a' charge for any

alterations or changes from copy, the proofs of original composition

and changes must be presented. -

§ 63. Printing accounts, how certified and paid. When

the account of any contract-1 >1" under this article shall have been

adjusted, the commissioners shall certify the same to the state auditor,

§21.c.119.1se0.

am‘d.

$22.0. 119. 1890.

am’d.

§%,0. 119, l890.

§2-1,0. 119. I890.
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who on receipt thereof shall draw his warrant upon the state treas

urer for the amount threeof; provided, that in the current execution of

such contracts the commissioners are empowered, in their discretion,

to deliver to such contractor a certificate for an amount not exceeding

seventy-five per cent of completed work upon the contractor filing

with the commissioners a statement of the amount of work done, for

which amount the state auditor shall give his warrant upon the state

treasurer to such contractor.

§ 64. Distribution of journals and executive documents.

Each member and ofiicer of the le islative assembly, for himself, and

each clerk of a court of record, an each county auditor, for the use

of their oflices respectively, is entitled to one copy of each journal,

and the volumes of the executive documents. Each university, col

lege, academy or other literary institution within the state is entitled

to one copy of the eneral laws passed at each session of the legisla

tive assembl and so to the volumes of executive documents. ‘

§ 66. o entitled to the laws. Penalty for refusing to

turn over same by oficers to successors. Each member and

ofiicer of the legislative assembly, for himself, shall have a copy of

the laws; each judge and clerk of a court of record; each justice of the

peace, each auditor or clerk in any city or incorporated village; each

county auditor, treasurer, sheriff, register of deeds and state/s attomey

is entitled to receive one copy of the general laws passed at each ses

sion of the le islative assembly for his use while fillin such oflices,

but every suc otficer, except members and ofiicers of t e legislative

assembly, shall deliver the same to his successor in ofiice for his use

while filling such oflice; and if any person refuses on demand, to make

such delivery, he shall forfeit and pay not less than five nor more

than fifteen dollars to be recovered in a civil action brought by the

successor in office of any such person in the name of the state for

the use of the county where such action is brought before any justice

of the peace in such county.

§ 66. Secretary of state to furnish laws, journals and

documents to state oficers, libraries, etc. The secretary of

state shall deliver to the governor, state auditor, state treasurer, attor

ney general, adjutant general, railroad commissioners, commissioner

of insurance, commissioner of agriculture and labor, clerk of the

supreme court, supreme court reporter, superintendent of public in

struction, the superintendent of every state benevolent society, each

public institution, United States circuit judge. United States district

judge, clerk of each of the United States courts, United States attor

ney for North Dakota and the United States marshal, each, one copy

of the laws and of the journals and documents. He shall supply

each state and each of the departments and territories of the United

States and the general government of the United States with a copy.

He shall furnish the state library with ten copies of the general and

special laws, the journals and the volumes of executive documents.

§ 67. Secretary of state to forward laws, journals and

documents. The secretary of state shall as soon as the laws, jour

nals and executive documents of each session are printed and ready

for distribution box up the number of each to which each county is

entitled and forward the same by public conveyance to the county

auditor of the county. If any county seat is so situated that the

laws, journals and documents cannot be forwarded by public convey

ance, they shall be forwarded to a secure place as near such county
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seat as practicable, and the secretary of state shall notify the county

auditor, in writing of the delivery of the same at such points, and

the county auditor shall contract with some person to convey the same

to the county seat. '

§ 68. Document fund, appropriation for. For the purpo

of defraying the expenses incident to the provisions of the four pre

ceding sections there is hereby annually appropriated the sum of two

hundred dollars to be designated “Document Fund,” upon which the

secretary of state can draw at such times and for such amounts as

may be necessary in the discharge of the duties imposed by such

sections. '

§ 69. County auditors, when to deliver documents, etc.

‘The county auditor shall deliver the laws, journals and documents to

such persons and institutions as are entitled to receive them, when

requested so to do, and shall take receipts therefor and file the same

in his otfice subject to inspection. '

§ 70. When documents oficially printed. Faith and credit

given. All laws, journals and documents printed and published

by any contractor under the provisions of this article, and duly certi

fied by the secretary of state as provided herein, shall be deem'ed to

be oflicially printed and published, and full faith and credit shall be

given to them as such.

'71. Where laws, journals and documents preserved.

A copies of the joumals, executive documents and laws which are

not distributed under the provisions of this article shall be preserved

in the ofiice of the secretary of state, subject to distribution by law.

§ 72. When oficial reports to be made. All county, town

ship, city and village ofiicers, and all ofiicers and boards of state

institutions and all oflicers connected with the public works of the

state, and all corporations, except such as are required to make their

reports at some other specified time, which are required by law to

make annual reports for any purpose to any state officer, shall make

out and transmit the same on or before the fifteenth day of August of

each year to the proper otficer. For the purpose of making out such

report the year shall be in on the first day of July of each year and

end on the last day of une of the succeeding year.

‘ 73. Reports to governor and legislative assembly.

en to bemade. All officers and boards required to make reports

to the overnor or to the legislative assembly shall make such reports

on or fore the fifteenth day of September, and all such reports,

whether required annually or biennially, shall be made to and include

the thirtieth da of June preceding. The governor upon receiving

such report shal deliver the same to the commissioners of public

printing to be printed, and he shall lay such printed reports before

the legislative assembly at its next session together with his biennial

message.

§ 74. Bids, when received. No bids shall be received after

the hour specified in the published notice, and no bid shall be

changed after the same is received.

§ 75. Penalty for violation. Any member of- such board

who violates any of the provisions of this article is guilty of a mis

demeanor and upon conviction thereof is punishable by a fine of not

less than one thousand nor more than five thousand dollars.

§ '76. Printing accounts to be approved. Appropriation

for. All accounts for printing and binding required by the governor

S6 § '.’9,c.l19,1890.

§30, (3.119, 1890.

§a1,c.119.1890.

§ 32, c. 119,l890.

§ as, <1. 119. 1890.

am ’d.

§ 3~l,c.1l9.1890.

§ 1, C. 18, I890.
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and other state oflicials, and for such printing and binding as may be

authorized by the legislative assembly shall be certified to according

to law, and when such accounts shall have been approved in writing

by the secretary of state, whose duty it shall be to keep a record of

and carefully examine all printing so authorized, the state auditor

shall draw his warrant on the state treasurer for such sums as may be

found due, and there is hereby appropriated out of any moneys in the

state treasury not otherwise appropriated a sum suflicient to pay for

said printing.

§ 7'7. Secretary to arrange and correct laws. In arrang

ing the laws, memorials and'resolutions for publication the secretary

of state is authorized to make such corrections in orthography, gram

matical construction and punctuation of the same as in his judgment

shall be proper; but when any words or clauses are inserted, the same

shall be enclosed in brackets.

§ 78. Oficers to deliver laws to successors. Whenever any

person shall be elected to fill any of the county, township or district

oflices in this state it shall be such person’s duty before taking

possession of the otfice to procure from the county auditor of his

courity a copy of the receipts filed with such auditor by the outgoing

oflicer for any volumes of the laws of this state; which copy of receipt

the person so elected shall exhibit to his predecessor in oflice at the

time he assumes the duties of his ofiice, and shall require from his

predecessor all the volumes of laws which he ma have received, asshown by such receipt, and it shall be the duty oiy such officer after

having received from his predecessor the volumes of laws to make

out duplicate receipts of the same, one of which receipts he shall give

to his predecessor in office, and the other he shall forthwith transmit to

the county auditor of the county, who is hereby required to file the

same in his oflice.

§ 79. Secretary of state to sell statutes. The secretary of

state shall sell to any person applying therefor the volumes of laws

of this state for the cost and ten per cent added, and pay over to the

state treasurer all sums so received, taking the oflicial receipt of such

treasurer therefor.

§ 80. Copies of laws for state library. Ten volumes of the

laws passed by each legislative assembl shall be placed in the state

library by the secretary of state, and sha l be kept therein for the use

of any person visiting such library, but shall not be loaned or other

wise disposed of.

§ 81. Conflicts adjusted. If the provisions of any code, chap

ter or article, conflict with or contravene the provisions of any other

code, chapter or article, the provisions of each code, chapter or article

must prevail as to all matters in question arising thereunder out of the

same subject matter.

§ 82. Secretary of state authorized to arrange statutes,

etc. In the publication of codes and eneral statutes the secretary

of state has power without altering t e general plan to renumber

and readjust sections. chapters, articles and subdivisions, and also to

place and d'istribute the general statutes not now embraced in the

codes in the same under the appropriate chapter or other heading.
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CHAPTER 3.

EXECUTIVE DEPARTMENT.

ARTICLE 1.—Tnn Govnanoa.

§ 83. Powers and duties of governor. In addition to those

prescribed by the constitution, the governor has the power and must

perform the duties prescribed in this and the following sections:

1. He is to supervise the official conduct of all executive and

ministerial officers. ’

2. He is to see that all offices are filled, and-the duties thereof

performed, or in default thereof, apply such remedies as the law

allows. If the remedy is imperfect, acquaint the legislative assembly

therewith at its next session.

1 3. He is to make appointments and fill vacancies as required by

aw. ‘ -

4. He is the sole official organ of communication between the

ovemment of this state and the government of any other state of the

nited States.

5. Vvhenever any suit or legal proceeding is pending against this

state, or which may affect the title of this state to any property, or

which may result in any claim against the state, he may direct the

attorne general to appear on behalf of the state, and may employ

such a ditional counsel as he may deem expedient.

6. He may require the attorney general or state's attorney of any

county to inquire into the affairs or management of any corporation

existin under the laws of this state.

7. e may require the attorney general to aid any state’s attorney

in the discharge of his duties.

8. He ma offer rewards not exceeding one thousand dollars each,

payable out o the general fund, for the apprehension of any convict

who has escaped from the penitentiary, or of any person who has

committed or who is charged with the commission of an oflense pun

ishable with death.

9. The duty of the ovemor respecting fugitives from justice is

prescribed by the code 0% criminal procedure.

10. He must issue patents for land as prescribed by the provisions

of this code.

11. He must discharge the duties of a member of the followin

state boards: equalization; university and school lands; trustees o

public property; trustees of the deaf and dumb school; trustees of the

normal schools and the state board of canvassers.

12. He has such other powers and must perform such other duties

as are or may be devolved upon him by law.

§ 84. Records in omce. The governor must cause to be kept

the following records:

1. A register of all applications for pardon or for commutation of

any sentence, with a list of the ofiicial signatures and recommenda

tions in favor of each application.

2. An account of all his official expenses and disbursements includ

i.I§ the incidental expenses of his department, and of all rewards

o ered by him for the apprehension of criminals and persons charged

with crime.
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§ 1, c. 84. 1891.

3. A register of all appointments made by him, with date of com

mission, names of appointees and predecessors. p

These records and the originals of all applications, petitions, recom

mendations and reports therein mentioned shall be preserved in the

office of the governor; but whenever any application for appointment

to oflice is refused by him, he may in his discretion return the

papers relating to the application.

§ 85. Persons acting as governor. Every provision of the

laws of this state in relation to the powers and duties of the governor,

and in relation to the acts and duties to be performed by others to

wards him extends to the persons performing for the time being the

duties of governor.

86. Salarypf governor. The annual salary of the governor,

to include all services rendered ex otficio as member of any board or

commission, as now required or which may be by law devolved upon

him, is three thousand dollars.

ARTICLE 2.—TnE LIEUTENANT Govsanoa.

§ 8'7. Duties of lieutenant governor. The duties of the

lieutenant overnor are as prescribed in the constitution.

§ 88. alary of lieutenant governor. The lieutenant gov

emor shall receive an annual salary of one thousand dollars, and

when he acts as governor, he is entitled to receive during the time

he so acts the compensation which the governor, if acting, would be

entitled to receive for such time; but during such time he is not

entitled as lieutenant governor to any other compensation.

§ 89. President pro tem, to act as, when.. In case of the

death, impeachment, resignation, failure to ualify, absence from the

state, removal from ofice or the disability 0 the lieutenant governor,

the powers and duties of the oflice for the residue of the term, or

until he shall be acquitted or the disability removed, shall devolve

upon the president pro tempore of the senate; and when presiding

over an meeting of the senate, all the powers and duties of the

ofiice o lieutenant governor shall devolve upon the president pro

tempore of the senate.

ARTICLE 3. ——THE SECRETARY or STATE.

§ 90. Custody of records. The secretary of state is charged

with the custody:

1. Of the enrolled copy of the constitution.

2. Of all the acts and resolutions passed by the legislative

assembly.

3. Of the journals of the legislative assembly.

4. Of the great seal. .

5. Of all books, records, deeds, parchments, maps and papers kept

or deposited in his oifice pursuant to law.

§ 91. Duties of secretary Of state. In addition to the duties

prescribed by the constitution, it is the duty of the secreta of state:

1. To attend every session of the legislative assemb y for the

purpose of receiving bills and resolutions therefrom, and to perform

such other duties as may devolve upon him by resolution of the two

houses, or either of them.

2. To keep a register of and attest the ofiicial acts of the gov

emor.
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3. To aflix the great seal with his attestation to commissions,

pardons and other public instruments to which the oflicial signature of

the governor is required.

4. To record in proper books all conveyances made to the state

and all articles of incorporation filed in his office.

5. To receive and record in proper books the oflicial bonds of all

state officers, from whom bonds are required by law, including his

own, and then deliver the originals to the state treasurer, excepting

the bond of the state treasurer, of which he shall remain the custodian.

6. To take and file in his office receipts for all books distributed

by him and to direct the county auditor of each county to do the

same.

7. To certify to the governor the name of any person who has

received at any election the highest number of votes for any aofiice

the incumbent of which is commissioned by the governor.

8. To furnish on demand to persons paying the fees therefor a

certified copy of all or any part of any law record or other instru

ment filed, deposited or recorded in his ofiice.

9. To keep a fee book in which must be entered all the fees, com

missions and compensation of whatever nature or kind by him earned,

collected or charged, with the date, name of payor, paid or unpaid,

and the nature of the services in each case, which book must be veri

fied annually by his affidavit entered therein.

10. To file in his oflice descriptions of the seals in use by the dif

ferent state otficers, and to furnish such ofiicers with new seals when

they may be required.

11. To discharge the duties of a member of the following state

boards: equalization; the state board of canvassers; trustees of public

property; university and school lands; commissioners of public print

ing; and to perform such other duties as are now or may be hereafter

prescribed by law.

12. To report to the govemor at the time prescribed by law for

other state oflicers to report all moneys received from any source for

services performed and accompany such report with a detailed state

ment under oath of the manner in which the appropriations for his

oflice have been expended.

13. He must distribute the bound volumes of the decisions of the

supreme court as provided in section 399.

§ 92. Distribution of laws, resolutions and journals. Im

mediately after the laws, resolutions and journals of the legislative

assembly are bound he shall distribute the same to the persons entitled

thereto under the provisions of article 4 of chapter 2 of this code.

§ 93. To mark books distributed. The secretary of state

must indelibly mark each book distributed to officers of this state,

except members of the le 'slative assembly, with the name of the county

to which, and the oificia designation of the officer to whom the same

is sent, and such book shall remain the propert of the state and must

be by the otficers receiving them delivered to t eir successors.

§ 94. To receive, keep and distribute supplies. It is the

duty of the secretary of state to receive and keep the supplies and articles

purchased by the commissioners of printing for the le islative assembly

and state oflicers, and he shall distribute the same om time to time

as required, on the re uisition of the proper state or legislative ofiicer,

tak.ing‘a receipt there or and filing such requisition in his office. He

must eep a book to be known as a book of supplies in which he must
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enter a complete list of all stationery, books, articles or other supplies

fumished him by such board, making a separate list of each class of

articles, and all purchases made by the board, the amount and cost of

each article and the amount and cost of each article fumished each

oificer or board and each member and officer of the legislative assembly.

He must embody in his report to the legislative assembl a statement

showing the amount of supplies purchased and dispose of as afore

said.

§ 95. Fees. The secretary of state for services performed in his

office, must charge and collect the following fees:

1. For a copy of any law, resolution, record or other document

or paper on file in his ofiice, ten cents per folio.

2. For afiixing his certificate and seal to any document, one dol

lar; for aflixing his signature and seal without a certificate, fifty cents.

3. For filing articles of incorporation of corporations for profit,

five dollars; other corporations, two dollars.

4. For issuing a certificate of corporate existence, three dollars.

5. For recording ofiicial bonds, two dollars.

6. For each commission or other document signed by the gov

ernor and attested by the secretary of state, except pardons and mili

tary commissions, three dollars. -

7. For each patent for land issued by the governor, if for one

hundred and sixty acres or less, one dollar, and for each additional

one hundred and sixty acres or fraction thereof, one dollar.

8. For searchin records and archives of the state, one dollar.

d H9. For filing and recording notice of appointment of agent, three

0 ars.

10. For filing and recording notice of removal of place of business,

three dollars.

11. For filing certificate of increase or decrease of capital stock,

three dollars.

12. For issuing a certificate of increase or decrease of capital stock,

three dollars.

13. For filin a certificate of continuance of existence of a cor

poration, three ollars. -

14. For issuing such certificate, three dollars.

15. For recording miscellaneous records, papers or other documents,

fifteen cents per folio, and for filing any paper not otherwise provided

for, twenty-five cents. But no member of the legislative assembly or

state or county officer can be charged for any search relative to matters

appertaining to the duties of his ofiice; nor must he be charged any

fee for a certified copy of any law or resolution passed by the legislative

assembly relative to his official duties. All fees must be paid in

advance, and when collected must be paid into the state treasury at

the end of each month and placed to the credit of the salary fund.

§ 96. Salary Of secretary of state. The annual salary of the

secretary of state, to include all services rendered ex ofiicio as member

of any boards or commission as now required, or which may be by law

hereafter devolved upon him, is two thousand dollars.

§ 1 G W, mo § 97. Omcial bond. The secretary of state shall give a bond to

' :lm'&'. ' the state in the sum of ten thousand dollars.

ARTICLE 4.— THE STATE Aunrron.

§ 98. Duties of. It is the duty of the state auditor:

1. To superintend the fiscal affairs of the state.
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2. To report to the governor on or before the fifteenth day of

November next preceeding each regular session of the legislative

assembly a statement of the funds of the state, its revenues, of the

public expenditures during the two preceding fiscal years, together

with a detailed estimate of the expenditures to be defrayed from the

treasury for the two ensuing fiscal years, specifying therein each

object of expenditure, and distinguishing between such as are provided

for by permanent or temporary appropriation and such as must be

provided for by a new statute, and suggesting the means from which

such expenditures are to be defrayed. _

3. To accompany his biennial report with tabular statements

showin the amount of each appropriation for the two preceding fiscal

years, tie amount expended and the balance, if any; also showing the

amount of revenue chargeable to each county for such years, the

amount paid and the amount unpaid or due therefrom.

4. When requested, to give information in writing to either house

of the le 'slative assembly, relating to the fiscal afl"airs of the state or
to the 8dg.[l‘liIllStl‘8.ti0I1 of his office.

5. To suggest measures for the improvement and management of

the public revenue.

6. To keep and state all accounts in which the state is interested.

7. To keep an account of all warrants drawn upon the treasurer,

and a separate account under the head of each specific appropriation,

showing at all times the unexpended balance of such appropriation.

8. To keep an account between the state and state treasurer, and

charge the state treasurer therein with the balance in the treasury

when he came into office and with all money received by him and

credit him with all the warrants drawn on and paid by him.

9. To keep a registry of warrants showing the fund upon which

they are drawn, the number, in whose favor, for what issued, the

appropriation applicable to the payment thereof, when the liability

accrued, and a receipt from the person to whom the warrant is deliv

cred, and to register all orders or certificates drawn upon the state

treasurer.

10. To audit all claims against the state, the payment of which is

authorized by law.

11. To examine and settle the accounts of all persons indebted to

the state, and certify the amount to the treasurer, and upon presenta

tion and filing of the treasurer’s receipts therefor to give such person

a release, and charge the treasurer with such amount.

12. To require, in his discretion, any person presenting an account

for settlement to be sworn before him, and to answer orally or in

as to any facts relating thereto.

13. To require all persons who have received an moneys belong

ing to the state, and who have not accounted there or to settle their

accounts.

14. To inspect, in his discretion, the books of any person charged

with the receipt, safe keeping or disbursement of public moneys.

15. To require at such times and in such forms as he may desig

nate all persons, who have received money or securities or who have

had the disposition or management of any property of the state of

which an account is‘kept in his oflice, to render statements thereof

to him, and all such persons must render such statements when so

required by said auditor.
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16. To direct and superintend the collection of all moneys due

the state and institute suits in the name of the state for all otficial

delinquencies in relation to the assessment, collection and payment of

the revenue, and against persons who by any means have become

possessed of public moneys or property and who fail or neglect to

pay for or deliver the same, and against all persons indebted to » the

state.

17. To draw warrants on the state treasurer for the payment of

money directed by law to be paid out of the treasury; which warrants

shall be -numbered consecutively in the order in which they are drawn;

but no warrant must be drawn unless authorized by law, nor unless

there are funds in the treasury applicable to the payment thereof

to meet the same. Every warrant must be drawn upon the fund out

of which it is payable, and specify for what it is drawn, and when the

liability accrued.

18. To furnish the state treasurer monthly with a list of all war

rants drawn upon the treasury, specifying the amount and number of

each warrant and the name of the person in whose favor it is drawn.

19. To authenticate with his official seal all drafts and wanants

drawn by him and all copies of papers issued from his ofiice.

20. To discharge the duties of a member of the following state

boards: equalization, state canvassers, trustees of public property,

university and school lands and commissioners of public printing, and

to perform such other duties as are or may be prescribed by law.

§ 99. Special duties connected with school fund. The

state auditor must keep a separate account of the school fund and of

the interest and income thereof, together with such moneys as may be

raised by special tax or otherwise for school purposes. He must on

or before the third Monday in February, May, August and November

of each year certify to the superintendent of public instruction the

amount of the state tuition fund; he shall also at the same time make

a statement to such oflicer of the securities belonging to the school

fund, of the moneys in the treasury subject to apportionment and the

sources from which the same accrued, and he shall also perform such

duties and draw such warrants in reference to the school fund of the

state as now are or hereafter may be prescribed by law.

§ 100. Proceedings against defaulters. Whenever any per

son has received moneys or has moneys or other personal property

which belon s to the state by escheat or otherwise, or has been

intrusted wit 1 the collection, management or disbursement of any

moneys, bonds or interest accruin therefrom, belongin to or held in

trust by the state, and fails to ren er an account thereo to and make

settlement with the state auditor within the time prescribed by law, or

when no particular time is specified, fails to render such account and

make such settlement, or who fails to pay into the state treasury any

money belonging to the state upon being required so to do by the

state auditor within twenty days after such request, the state auditor

must state an account with such person, charging interest at the rate

of twelve per cent per annum from the time of the failure; a copy of

which account shall be prima facie evidence in any suit of the things

therein stated; but in case the state auditor cannot for want of infor

mation state an account, that fact may be alleged and in such case the

amount of money or other property which is due or belongs to the

state may be stated generally.
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§ 101. To have access to all state ofices. The state auditor

shall have access to all state oifices during business hours for the pur

pose of inspecting such books, papers and accounts therein as may

concern his duties.

§ 102. Legislative inspection of books of. Whenever re

quired'he shall submit his books, accounts and vouchers to the

inspection of the legislative assembly, or any committee thereof

appointed for that purpose.

§ 103. Must transmit list of taxable lands. He shall trans

mit to the county auditor of each county on or before the first day of

May of each year a list of lands within such county which shall have

become subject to taxation during the preceding year, agreeably to

the information by him received from the land ofiices in the state.

§ 104. Transmit forms and instructions to auditors. He

shall from time to time prepare and transmit to the county auditor

of each county such general forms and instructions in conformity

with the laws in force, as, in his opinion, may be necessary to secure

uniformity in levying, charging, collecting and accounting for the

public revenue; and assessors and treasurers shall observe such forms

and instructions.

§ 106. May remit tax penalties. The auditor is authorized

to remit any penalty for the non-payment of taxes when satisfied that

the same is improperly charged, or that such penalty occurred in con

sequence of the negligence or error of any officer required to do any

duty relative to the levy and collection of such taxes; and may from

time to time correct all errors which he shall discover in the taxes

assessed in any county.

§ 106. Salary Of. The annual sala

include all services rendered as member (ii, any board or commission

as now required, or which may be by law hereafter devolved upon

him, is two thousand dollars, and all fees received by him shall be

paid into the state treasury at the end of each month. '

§ 107. Oficial bond. The state auditor must execute an oflicial

bond in the sum of twenty thousand dollars.

of the state auditor, to

Aarrcnr. 5.—THE STATE Tamsvnna.

§ 108. Duties Of. It is the duty of the state treasurer:

1. To receive and keep all moneys belonging to the state, and

not required to be received and kept by some other person.

2. To register the orders or certificates of the state auditor,

delivered to him when moneys are paid or to be paid into the treasury.

3. To deliver to each person paying money into the treasury and

to the state auditor a duplicate receipt showing the amount, the

source from which the money accrued and the funds into which it is

paid. which receipts must be numbered in order, beginning with

number one at tho commencement of each fiscal year.

4. To pay warrants drawn by the state auditor out of the funds

upon which they are drawn and in the order in which they are pre

sented.

.5.

thereof the receipt of the person to whom it is paid, an

serve the same.

6. To keep an account of all moneys received and disbursed.

'4'. To keep separate accounts of the different funds. He shall

receive in payment for public dues the warrants drawn by the state

Upon the payment of any warrant to take l.'lgO{lllli.l16dl)8.Ck

e an pre

§ 9. c. 7, P01. O.

§11.c. 7, Pol.C.

§ 12, c. 7. Pol. C.
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auditor in conformity with law, or redeem the same, if there is money

in the treasury appropriated for that purpose, and on redeeming such

warrant or receiving the same in pa ment he shall cause the person

presentin such warrant to indorse the same, and the treasurer shall

write on t e face thereof “Redeemed,” and shall enter in his book in

separate columns the number of such warrant, its date, amount, and

the name of the person to whom payable, the date of payment and

the amount of interest, if any, paid thereon.

8. To report to the state auditor on the last day of each month

the amount disbursed for the redemption of bonds, and any payment

of warrants durin the month, which report must show the date and

number of such %)OI1(iS and warrants, the funds out of which they

were paid and the balance in cash on hand in the treasury to the

credit of each fund.

9. At the request of either house of the legislative assembly or

of any committee thereof, to give information in writing as to the

condition of the treasury, or upon any subject relating to the duties

of his office.

10. To report to the govemor on or before the fifteenth day of

November next preceding each regular session of the le 'slative assem

bly the exact balance in the treasury to the credit of t e state with a

summary of the receipts and payments of the treasurer during the

two preceding fiscal years; and to make a semi-annual report to the

ovemor of all moneys received from all sources, and all moneys

disbursed, and for services performed by him, which report must

be made under oath.

11. To authenticate with his oflicial seal all writings and papers

issued from his office.

-12. To discharge the duties of a member of the board of state can

vassers and of the board of commissioners of public printing, and to

perform such other duties as are or may be prescribed by law.

13. To keep a book in which he must enter all warrants paid, giv

ing the names of the owners, and the number and amounts of the

warrants.

14. To keep all moneys belonging to the state in his own posses

sion until disbursed according to law. But nothing in this subdivision

prohibits him from making special deposits for the safe keeping of

public moneys.

15. To post at the door upon the outside of his ofiice a list of all

warrants that he may have funds in the treasury to redeem or pay,

the payment of which has not been demanded during the preceding

six months.

16. To keep his books open at all times for the inspection of the

governor, the state auditor, the public examiner and any committee

appointed to examine them by either house of the legislative assembly.

17. To report semi-annually to the governor in writin and under

oath the amount of all moneys in his hands to the credit 0 each fund,

and the place where the same is deposited, and the number and amount

of every warrant paid or redeemed by him during the preceding six

months. The governor must verify said report, and cause the same

to be immediately published in at least one daily paper printed at the

seat of overnment.

§ 10 . Examination. Suspension of treasurer. If the state

examiner upon examination finds that the books of the state treas

urer do not correspond with the amount of funds on hand, or do not
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show the actual condition of the funds, or if it appears to the state

examiner that any moneys belonging to the state have been embez

zled, diverted or in any manner taken from the treasury without

authority of law, or that the state treasurer has been guilty of negli

gence in keeping his books or taking care of the public mone s, he

must certify the fact to the ovemor; who upon the receipt o such

certificate must forthwith ta e possession of all books, moneys, papers

and other property belonging to the state, which have come into the

possession of such state treasurer by virtue of his ofiice, or otherwise,

and must temporarily suspend him from his office of state treasurer.

§ 1 10. Suspension and appointment by governor. The

governor must thereupon, with the auditor and public examiner,

examine the books, papers and all matters connected with the oflice

of the state treasurer, so suspended, and if it appears to the said gov

ernor, state auditor and state examiner on such examination, that

such state treasurer has embezzled or converted to his own use the

public moneys, or has been negligent in keeping his books, or in tak

ing care of public moneys, the governor on the certificate of said state

auditor and said state examiner to that effect may in his discretion

remove and appoint another person to fill the place of said suspended

state treasurer, and such person so appointed must execute an oficial

bond and enter upon the office of state treasurer as provided by law.

The governor must report all his acts done under this and the next

preceding section to the next succeeding legislative assembly, and the

state treasurer so appointed holds his ofl‘ice until the suspended state

treasurer is reinstated, or his successor is elected and qualified.

§ 111. Redeemed warrants deposited with auditor. He

shall on the last day of March, June, September and November

deposit in the office of the state auditor all warrants by him redeemed

or recfeived in payment at the treasury, and take the auditor’s receipt

there or.

§ 1 12. Prohibited from purchasing warrants or accounts.

He shall in no case purchase or receive any warrants redeemable at

the treasury or any audited account at a less value than is expressed

therein; nor shall he receive any fees or reward, aside from his annual

salary, for transacting any business connected with the duties of his

ofiice.

§ 113. Delinquencies, accountable for. If in.any instance

the treasurer shall neglect to call to account any delinquent, whereby

the public revenue may suffer a loss, he shall be held and deemed

accountable for the sums due by such delinquents to all intents and

purposes the same as if the funds had actually been paid into his office.

§ 114. To register state bonds. The state treasurer upon

presentation to him of any bond issued by, or assumed by the state

of North Dakota, and upon application to him in writing by the

owner of such bond for the registration thereof shall register such

bond (first detaching and cancelin all unmatured coupons, in case

such bond is a coupon bond), in t e name of the said owner in a

book which he shall keep for that purpose; and after such registra

tion of ownership as aforesaid, duly indorsed by the treasurer upon

the bond so registered, no transfer of ownership of such bond shall be

deemed valid unless registration of such transfer shall have been

made by the state treasurer as aforesaid; and such bond shall continue

subject to registration and to transfer at the option of the owner.

Q 9, 0. 96- 1893.
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§ 115. Registration vests ownership. The registration of

bonds, as provided for in the last section, shall vest the ownership

thereof, both principal and interest, in the person in whose name the

last registration is made; and the state treasurer shall remit in cur

rent exchange on New York City to the person in whose name the

last registration is made the interest on such bonds as it from time

to time becomes due, and the principal thereof at maturit .

§ 116. Fee for registry. For each registration 0 ownership

or transfer of ownership made as herein provided the treasurer shall

be entitled to receive a fee of fifty cents for each bond so registered;

provided, that all fees so received shall be covered into the general

fund of the state.

§ 117. Salary of. The annual salary of the state treasurer, to

include all services rendered ex ofiicio as member of any board or

commission as now required, or which may hereafter be required of

him by law, is two thousand dollars.

§ 1 18. Omcial bond. The state treasurer must execute an ofli

cial bond in the sum of two hundred and fifty thousand dollars.

ARTICLE 6. —THE ATTORNEY GENERAL.

§ 1 19. Duties Of. The duties of the attorney general shall be:

1. To appear for and represent the state before the supreme court

in all cases in which the state is interested as a party.

2. To institute and prosecute all actions and proceedings in favor

of or for the use of the state, which may be necessary i11 the execu

tion of the duties of any state officer. v

3. To appear and defend all actions and proceedings a ainst any

state ofiicer in his official capacity in any of the courts o this state

or of the United States.

4. To consult with and advise the several state’s attorneys in mat

ters relating to the duties of their ofiice; and when in his judgment

the interests of the state require it, he shall attend the trial of any

party accused of crime and assist in the prosecution.

5. To consult with and advise the govemor and all other state

oflicers, and ive, when requested, written opinions upon all legal or

coneititutiona questions relating to the duties of such officers respec

tive .

6?’ To prepare, when necessary, proper drafts for contracts and

other writings relating to subjects in which the state is interested.

7. To give written opinions, when requested by either branch of

the legislative assembly, upon legal questions.

8. To enforce the proper application of funds appropriated to the

public institutions of the state, prosecute breaches of trust in the

administration of such funds, and when necessary prosecute corpora

tions for failure or refusal to make the reports required by law.

9. To keep in proper books a register of all cases prosecuted or

defended by him in behalf of this state or its oflicers, a11d of all pro

ceedings had in relation thereto, and to deliver the same to his suc

cessor in ofiice.

10. To keep in his oflice a book in which he shall record all the

oflicial opinions given by him during his term of oflice, which book

shall be by him delivered to his successor in office.

11. To pay into the state treasury all moneys received by him for

the use of the state.
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12. To attend to and perform any other duties which may from

time to time be required by law.

§ 120. Annual report of. He shall make an annual report to

the govemor 011 or before the fifteenth day of November, stating the

number, character, condition and result of the actions prosecuted or

defended by him in behalf of the state, the cost of prosecuting or

defendin each action and the amount of fines and penalties collected.

He sha also direct attention to any defect in the practical opera

tions of the laws relating to revenue and criminal offenses, and sug

gest such amendments as in his judgment are necessary to subserve

the public interests.

§ 121. Salary of. The annual salary of the attomey general, to

include all services rendered ex officio as member of any board or

commission as now required, or which may hereafter be devolved

upon him by law, is two thousand dollars. And in addition thereto

he shall be paid all his necessary expenses in attending court upon

official business, to be audited and paid as provided by law in other

cases.

§ 122. Assistant, how appointed. The attorney general may

appoint an assistant, whose appointment shall be in writing and filed

in the oflice of the secretary of state. Such assistant attorney general

shall have the same powers and authority as the attorney general.

He shall before enterin on the duties of his ofiice take and subscribe

upon his appointment t e oflicial oath prescribed by law.

Aarrcm 7.—THs Oommssrossa or Aearcunruna AND Laaoa.

§ 123. Duties Of. It shall be the duty of the commissioner of

agriculture and labor to collect, s stematize and present in biennial

reports to the legislative assemb y statistical details relating to all

departments of labor in the state, such as the hours and wages of labor,

cost of living, amount of labor required, estimated number of persons

depending 011 daily labor for their.support, the estimated number of

persons employed by the several industries within the state, the oper

ation of labor saving machinery and its relation to hand labor, a

description of the different kinds of labor organizations in existence

in this state and what they have accomplished in favor of the class

for which they were organized. Such statistics may be classified as

the commissioner of a riculture and labor deems best.

§ 124. Duty of 1 oflicials to furnish certain information.

Penalty. It shall be the duty of all state, county, township and munic
ipal offioers to furnishlupon the written request of the commissioner

of agriculture all the information in their power necessary to assist in

carrying out the objects of this article. For the purpose of obtaining

statistics relating to manufactures and mining the commissioner of

agriculture shall procure in a manner that may seem best to him, the

names and addresses of all the manufacturers and mine owners and

operators in the state, and shall transmit by mail to each owner, oper

ator or manager of each shop, mill, manufacturing establishment or

mine, not later than the first day of July of each year, suitably pre

pared blanks, embodying inquiries into the subjects upon which the

commissioner is required or authorized to prepare statistics, which

blanks shall be filled out complete and returned to the commissioner

not later than the first day of August following. The information so

obtained shall be preserved, systematized and tabulated by the com

5 5, c. 21, 1590.
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missioner, but no information concerning the business or affairs of

any individual, firm, company or corporation shall be divulged or in

any manner made public by the commissioner or any one in the

employ of his office, and any violation of this provision shall subject

the party violating to a fine of not more than five hundred dollars or

to imprisonment of not more than one year, or both such fine and

imprisonment. The refusal or ne lect of any such owner, operator or

manager of any shop, mill, manu acturing establishment or mine to

supply the information asked by the commissioner within the time

designated shall be construed as a violation of the following section

and shall subject the party so offending to the penalties therein pre

scribed; provided, that no prosecution shall be begun against such

persons for such neglect or refusal until at least twenty days after

a second notice and blank shall have been mailed them by the

commissioner.

§ 125. Penalty for obstructing commissioner. Any person

who willfully impedes or obstructs the commissioner in the full and

free performance of his duties shall be guilty of a misdemeanor and

upon conviction shall be punishable by a fine of not less than ten nor

more than fifty dollars, or by imprisonment of not less than seven nor

more than thirty days in the county jail, or by both. The refusal or

neglect of any person for himself or for any person, firm, company or

corporation of which he may be a member, or agent, to furnish the

information or statistical statement required to be furnished to assess

ors, shall be construed to be a violation of the provisions of this sec

tion, and it is hereby made the dut of the county auditor to report

such violation with the names an post ofiice address and place of

residence of the violator as furnished him by the assessor to the state’s

attorney for the county in which such violations occurred, and the

state’s attorney shall forthwith proceed to enforce the penalty pro

vided in this section against such persons; and he is hereby author

ized to subpoena the assessor and such other witnesses as may be nec

essary, and to introduce the assessor’s returns in evidence.

§ 26. Power to send for persons, books and papers. He

shall have power to send for persons, books and papers whenever in

his opinion it is necessary, and he may examine witnesses under oath,

being hereby authorized to administer the same in the performance of

his duty, and the testimony so taken must be filed and preserved in

his office. -

§ 127. Duty to promote immigration. He shall look after

and devise means to advance the immigration interests of the state,

and to encourage and promote the permanent settlement and improve

ment of all sections of the state. He shall have charge of the prepara

tion in manuscript, the publication and distribution by mail and

otherwise of any and all documents and articles of reading matter

designed to convey correct and full information on all matters per

taining to the growth and development of the agricultural, manufac

turing, commercial and mining interests of the state. He shall attend

to all correspondence relatin to immigration and shall do all in his

power by letter, by the use o published printed matter and through

personal effort to secure the most liberal and extensive advertisement

of the resources and opportunities of the state. It shall be his aim

to induce the investment of capital in agriculture, in mining and in

different industrial and mercantile pursuits, and to facilitate the com

ing to the state of persons and families seeking permanent location
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for new homes. He shall procure the most favorable rates of fare

obtainable from railroads and other transportation companies for per

sons coming to the state, and where such persons have formed a colony

or party of considerable number, he shall be required to visit them,

if necessary, and do all in his power to direct and assist them in

making the necessary arrangements for transportation and in reaching

the state. ~

' § 128. Have charge of public exhibits. He shall have

ch e of any exhibit of the products and resources of the statewhBi‘(-‘T1 may be made at any fair or exposition held at any point in the

United States, and shall have authority to co-operate with any rail

road company doing business within the state, and with any other

persons interested with a view of securing such an exhibit at any fair

or e 'tion held as aforesaid.

_ 29. State statistician. The commissioner of agriculture

shall be the state’s statistician; it shall be his duty to obtain from

assessors and other officers of the organized counties of the state, and

to collate and prepare in tabulated form for reference statistics show

ing county, township and other municipal indebtedness of all kinds,

the assessed valuation of real and personal property, and he shall

also ascertain the amount of mortgage indebtedness and assessed value

of real property owned by citizens as distin uished from corporations,

the acreage in wheat, corn and other kin of grain, the number of

cattle, horses, hogs and other live stock, and the population, vital

statistics and other information pertaining to and showing the condi

tion of the growth and development of the state by counties. The

commissioner of agriculture and labor may call upon the attorney

general for such assistance as to him ma seem necessary in thepreparation of such blanks as may be needed fior procuring the statistics

contemplated in this act, and it is the duty of the attomey general to

render such assistance.

§ 130. Reports of commissioner. When portions may be

given Out. The commissioner shall report to the legislative assembly

the number of coal mines being operated within the state, the number

of tons of coal being mined annually, the number of persons employed

in coal mining, the wages paid coal miners and the cost per ton to

mine coal at the different mines. The commissioner is hereby author

ized to give out to the press of this or other states at any time such

parts of any reports in course of preparation as may be sufliciently

concluded to admit of publication, or such information regarding the

statistics of the state as may in his judgment be of interest or value

to the people, the design being to furnish to the people through the

press as fresh information regarding the state and its industries and

condition as possible without awaiting the oflicial publication through

biennial or other reports.

§ 131. Salary of. The commissioner of a 'culture and labor

shall receive an annual salary of two thousand do lars.

ARTICLE 8.—Ta1a: Oommssronra or INSURANCE.

§ 132. Duties Of. It is the duty of the commissioner of insurance:

1. To see that all laws of this state respecting insurance com

panies are faithfully executed.

2. To file in his oflice the articles of incorporation of all insur

ancc companies organized or doing business in this state, and on

application to furnish a certified copy thereof.

5 9. c. 46. 1890.
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3. To report in detail to the attorney general any violation of law

relative to insurance companies, their officers or agents.

4. To furnish to insurance companies required to make reports to

him the necessary blank forms for the statements required.

5. To preserve in permanent form a full record of his proceedings

and a concise statement of each company or agency visited or

examined.

6. To furnish at the request of any person and on payment of his

fees certified copies of any record or paper in his ofiice, when he

deems it not prejudicial to the public interests so to do, and to give

such other certificates as may be provided by law.

7. To furnish a written report to the governor on or before the

fifteenth day of November of each year showing his oficial acts, the

receipts and expenditures of his department during the preceding

fiscal year, the condition of the companies doing business in this

state and such other information as will exhibit the affairs of his

department; which report shall be printed, to the number of five

hundred, at the expense of the state, and distributed among the

members of the succeeding legislative assembly, and otherwise as

provided by law. Such report must contain only an abstract of the

reports of insurance companies.

8. To send a copy of his annual report to the insurance commis

sioner, or other similar oflicer, of every other state and to each com

pany doing business in this state.

. To communicate on request to the insurance commissioner of

any other state any facts which by law it is his duty to ascertain

respecting companies of this state doing business within such state.

10. To have an official seal and to employ competent clerks, such

clerks to discharge such duties as he may assign, and in case of his

sickness or temporary absence from ofiice, his chief clerk- shall have

authority to sign his name and perform such other duties as are

required by law pertaining to the duties of such commissioner of

insurance.

133. Fees. The commissioner of insurance shall charge and

co ect such fees as are prescribed in chapter 14 of the civil code.

§ 134. Salary. The annual salary of the commissioner of insur

ance, to include all services performed by him, is two thousand

dollars.

§ 135. When commissioner disqualified, state examiner to

act. In case the commissioner of insurance is a director, oflicer, agent,

attorney, a stockholder of or directly interested in any insurance com

pany except as an insured, the examination of such company shall be

made by the state examiner, or by some person appointed by him; and no

ofiicer or agent of any insurance company doing business in this state

shall be deputed to examine the affairs of such company.

ARTICLE 9. -— Tan STATE EXAMINER.

§ 136. Appointment. Term of Ofice. Qualifications. There

shall be a state examiner who shall be appointed by the governor and

confirmed by the senate, who shall hold his oifice for the term of two

years, and until his successor has been appointed and qualified, unless

sooner removed as herein provided. The state examiner shall be a

skilled accountant, an expert in the theory and practice of book

keeping, and shall not be an incumbent of any public oflice in the

state, or of any county, municipality or public institution therein,
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and shall not own, hold or control any stocks, capital or bonds, or

the otfice of trustee, assignee, oficer or employee of any banking,

annuity, safe deposit, trust company, moneyed or savings institution

or corporation created under the laws thereof. In case of vacancy or

death, removal, resignation or otherwise, the governor shall fill the

same by appointment. The govemor is authorized to remove from

oflioe any state examiner who violates, or fails faithfully to disc-har e

the duties of his oflice, and to appoint his successor who shall ho d

office until the end of the next legislative assembly, unless sooner

removed as above provided.

§ 187. Duty to examine accounts of public officers. The

duties of the state examiner are to examine at least once every year

the books and accounts of the secretary of state, state auditor, state

treasurer, clerk of the supreme court, commissioner of insurance,

county treasurer, county auditor and other county ofiicers of any

county, upon request by the board of county commissioners.

§ 138. Duty to supervise accounts of public institutions.

It shall be the duty of the state examiner to assume and exercise con

stant supervision over the books and financial accounts of the several

public, educational, - charitable, penal and reformatory institutions

belongin to the state; to prescribe and enforce correct methods of

keeping nancial accounts of the state institutions by himself or duly

appointed deputy, and instruct the proper officer thereof in the due

performance of his duty concerning the same; to examine the books

and accounts of all public institutions under the control of the state,

and of all private institutions with which the state has any dealing,

so far only as the same relates to such dealing, once in six months.

139. Additional duties. It shall be his duty to order and

e orce a correct and, as far as practicable, uniform system of book

keeping by state and county treasurers and auditors so as to afford a

suitable check upon their mutual actions and insure a thorough

supervision and the safety of the state and county funds. He shall

have full authority to expose false and erroneous systems of account

ing, and when necessary instruct or cause to be instructed the state

and county oflicers in the proper mode of keeping the accounts. It

shall be the duty of the state examiner to ascertain the character and

financial standing of all present and proposed bondsmen of state and

county officers. He shall require county treasurers as often as he

shall deem necessary to make verified statements of their accounts,

and he shall personally, or by deputy, visit said oflices without pre

vious notice to such treasurers, at irregular periods, of at least once a

year, or when requested by any board of county commissioners, and

make a thorough examination of the books, accounts and vouchers of

such officers, ascertainin in detail the various items of receipts and

expenditures; and it shall be his duty to inspect and verify the char

acter and amounts of any and all assets and securities held by said

officers on public account, and to ascertain the character and amount

of any commissions, percentag

such olficer without warrant of law. He shall report to the attorney

general the refusal or neglect of any state or county officer to obey

his instructions, and it shall be the duty of said attorney general

promptly to take action to enforce compliance herewith. He shall

report to the governor the result of his examination, which shall be

filed in the executive oflice, as well as any failure of duty by any

financial officers as often as he thinks required by the public interest,

§ 2, C. 95, 1898.
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and the overnor may cause the result of such examination to be
publishe<gl, or at his discretion to take such action for the public

securities as the exigencies demand, and if in his opinion the public

interest requires it, he may suspend any such officer from further

performance of duty, until examination is had, or such security

obtained as may be demanded for the protection of the public funds.

§ 140. Fiscal afl‘airs of counties. It shall be his duty at the

request of the county commissioners of any county in this state to

examine and audit, compare and correct any books, records, papers,

securities or other documents necessary to be had in any pending

settlement of the fiscal affairs, or an necessary correction of the

records of any county in this state. e shall have free access to all

books, pa rs, records or other documents of any county in the state,

found or eemed to be necessary, and is hereby empowered to take

the records of any one county in this state to any other county in this

state, when in his judgment it is deemed necessary, to compare and

correct the same. And all count ofiicers in this state are hereby re

quired and enjoined to assist sai state examiner in the discharge of

his duties in all things which he may require of them as such county

oflicer.

§ 141. Examination of banks. It shall be his dut to visit

once in each year without previous notice each of the ban , bank

ing corporations and savings banks incorporated under the laws of this

state, insurance, annuity, safe deposit, loan or trust companies and

other moneyed corporations and thoroughly examine into their affairs

and ascertain their financial condition. It shall be the duty of such

examiner to inspect carefully and verify the validity and amount of

the securities held by such institutions, examine into the validity of

the mortg es held by savings institutions, and see that the same are

duly reco ed, and ascertain the amount of any discount or other

banking transaction which he may deem foreign to the legitimate and

lawful purposes of savings institutions. He shall inquire into and

report any neglect or infringement of the laws governing such bank

ing, annuity, safe deposit, trust companies, moneyed and savings insti

tutions, and for such purposes shall have power to examine the offi

cers, agents and employees thereof and all persons doin business

therewith. He shall forthwith report the condition of suc corpora

tion so ascertained to the governor, together with his recommenda

tions or sug estions respecting the same, and the governor may cause

the same to %e published, or in his discretion take such action as the

exigencies may seem to demand.

§ 142. Public oflcers to aid examiner. All ofiicers of the

state and counties of the state and all oflicers and employees of bank

ing and other institutions mentioned in this act must afford all

reasonable facilities for the investigations provided for in this act, and

all such ofiicers, managers and employees must make return and

exhibit to the examiner under oath in such form and in such manner

as he may prescribe, and each and every person so required who

shall refuse and neglect to make such return or exhibit, or to make or

to give such information as may be required by said examiner, shall

be deemed guilty of felony; and if any person in making such exhibit

or giving such information or affording any statement required under

this act, on his oath, shall knowingly swear falsely concerning the

same, he shall be deemed guilty of perjury and punished accordingly.
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§ 143. Obstruction of examiner. Penalty. Every person gs.c.95,1sea.

who shall willfully obstruct or mislead the state examiner in the exe

cution of his duties as hereby prescribed shall be subject to conviction

and punishment therefor in the same manner as is now provided for

the conviction and punishment of persons obstructing or hinderin

any officers, ministerial, judicial, or executive under the laws an

authority of this state. And said examiner shall have full power and

authority for the various purposes named to examine any books,

papers, accounts, bills, vouchers and other documents, or property of

any or all of the aforesaid state institutions, moneyed, banking, insur

ance, annuity, safe deposit, trust company and moneyed or insurance

corporations and county or state officers and custodians of any county

or state fund; also to examine under oath any or all trustees, mana

gers, oflicers, or employees or aglents of said institution and moneyed

and ea ' corporations and ot er persons in the control of or doing

business with said moneyed or savings institutions, and the count

and state oficers and custodians _of county and state funds aforesai .

Said examiner is empowered to issue subpcenas and administer oaths

in the performance of his duties, and any person refusing access by

said examiner to any such books or papers, or an trustee, manager,

oflicer, agent, clerk, employee, or other person aforesaid, who shall

obstruct such access or refuse to fumish any required information, or

who shall in any manner hinder a thorough examination required by

this article of the ofiicers, state, moneyed, banking, insurance, annuity,

safe deposit, trust companies and savings institutions, or pertaining to

the county and state oflicers aforesaid, shall be deemed guilty of felony

and shall be liable on conviction to a fine of one thousand dollars or

imprisonment in the penitentiary for the term of one year. And when

necessary, the state examiner shall employ stenographers or clerical

help, the expense incurred therefor to be collected by the examiner

from the county~or corporation in interest.

§ 144. Reports, contents Of. The state examiner shall report

to the ovemor the result of his examinations on the first Monday in

Novem r of each year; he must also make a report upon any particu

lar matter at any time when required by the govemor, and shall

embody in such report an abstract of the condition and statistics of

the several state institutions and the county and state finances ascer

tained by him, which report shall be printed to the number of five

hundred copies and shall be included with other oflicial reports in the

volume of executive documents. The state examiner shall perform

_8uch other duties as shall be prescribed by law.

§ 145. Salary. Deputy. Penalty for malfeasance. The

of the state examiner for all services rendered in any capacity

whatever shall be two thousand dollars per year and his actual and

necessary expenses incurred in the discharge of his ofiicial duty. He

is authorized with the approval of the governor to appoint a deputy

who shall receive an annual salary of eighteen hundred dollars and

his actual and necessary expenses. The salary and expenses of the

state examiner and his deputy shall be audited and paid in the same

manner as the salar and expenses of other state officers.

, 146. Omcia bond. The state examiner must execute an

0 cial bond in the sum of ten thousand dollars.

§ 9, (1. 95, 1893.

§ 10, 0. 95, 1893.

§ 11. 0. F5. 1893.
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§ 1, c. 12.-, 1293.

§ 2, c. 121, i898.

§ a, c. 111, 1s9a.

§ c. 121, isoa.

Q 1, c. 70,1895.

§ 2,c.70, 1895.

ARTICLE 10.— THE STATE W1-".AraEa BUREAU.

§ 147. Establishment of service. There is hereby estab

lished in this state a weather a11d crop service, co-operating with the

weather bureau of the United States, for the purpose of selecting crop

statistics and meteorological data, and more widely disseminating the

weather forecast and storm and frost warning, and to promote a general

knowledge of meteorological science and the climatology of the state.

148. Central station at seat of government. The cen

tra station of said weather and crop service shall be at the seat of

government under the charge of a director, such director to be an oflicial

of the United States weather bureau, who may be designated for that

purpose by the chief of the weather bureau at Washington, D. C. ‘

§ 149. Director to establish volunteer stations. Monthly

reports. Said director shall establish such volunteer stations through

out the state as he may deem advisable, and shall appoint observers

thereat. He shall supervise such volunteer stations, receive reports

therefrom of meteorological events and crop conditions, tabulate the

same for permanent record, and issue for free distribution a weekly

weather crop bulletin during the seasons from April first to October

fifteenth, and he shall also edit and cause to be published for free

distribution a monthly weather report, containing meteorological and

agricultural matter of public interest and educational value; provided,

however, that not more than five hundred copies of said report shall

be published each month.

§ 160. Annual report to governor. Said director shall also

compile an annual report, addressed to the govemor, to be printed

and bound in such numbers as the commissioners of public printing

may direct; such reports to contain a complete review and summary

of the results of the year’s labors and observations.

§ 161. Appropriation, how expended. There is appro

priated out of any funds in the state treasury not otherwise appro

priated, or as much thereof as may be necessary, the sum of five

hundred dollars annually for expenses of such weather a11d crop

service. Such appropriation to be expended upon the order of the

director, subject to the approval of the governor.

ARTICLE 11.—THE STATE Hxsroarcu. COMMISSION.

§ 152. How constituted. The governor, auditor, secretary of

state, commissioner of a iculture, VVilliam H. Moorhead and the

president of the North

historical commission for the state of North Dakota.

153. Duties. It shall be the duty of this commission to

co ect and preserve the records and relics pertainin to the early

history, early settlement and development of North Da ota. It shall

collect, arrange and preserve a library of books, pamphlets, papers,

manuscripts, photographs, paintings, sketches, cabinets of minerals,

Indian archeological and other curiosities and material illustrative of

the civil, political, religious, literary and natural histo of the state.It may receive bequests for the purposes of this act, anldyshall expend

the same for the purchase of historical, genealogical and other books

and collections suitable for this purpose, and ma receive contribu

tions from societies, corporations and individuals 0 books, pamphlets,

papers and other matter herein contemplated, and shall faithfully

akota historical society shall constitute an -
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preserve or apply the same for the purposes herein stated. They

shall provide a room in the capitol for the safe keeping and arrange

ment of the records and collections of this commission and the

North Dakota historical society when co-operating with it.

CHAPTER L

PUBLIC BOARDS.

Anrrcnn 1. Boann or Tnusrass or Pusmc Paoraarr.

§ 154. Board, of whom composed. The

of state and state auditor are constituted a board o trustees of public

property, and such board shall have charge and control of the capitol,

the executive mansion and the park and public grounds connected

therewith. '

§ 155. Board to report estimates to legislative assembly.

Such board shall, at the opening of each session of the legislative

assembly, report to it an estimate of the appropriation necessary to

defray the expenses of keeping the ca itol buildin , executive

mansion and public grounds in repair, anti) for fuel an other inci

dental expenses for keeping and maintaining the state oflices for the

ensuing two years.

governor, secretary

ARTICLE 2.—Boaan or AeRIcuLruaa.

§ 156. Board, how created. There is hereby createda depart

ment of 'culture for the promotion of stock breeding, agriculture

and horticulture, manufactures and domestic arts, which department

shall be managed by a board styled “State Board of Agriculture,” to

consist of one person from each judicial district in the state, who

shall be appointed by the governor by and with the advice and consent

of the senate, and who shall hold his otfice for two years, commencin

on the first Tuesday of April next succeeding his appointment, an

until his successor is appointed and qualified. All vacancies occur

ing therein, except when the legislative assembly is in session, shall

be filled by the governor, and the person so appointed to fill a vacancy

shall hold oflice during the remainder of the unexpired term and until

his successor is ap ointed and qualified.

§ 157. Use ofland conveyed to the state. The real property

near the city of Grand Forks heretofore conveyed to the state under

the provisions of chapter 24 of the laws of 1890 shall be held by the

state for the following purposes and no other, viz: For the purpose

of exhibiting thereon under the management of the state board of

agriculture, or its successors, annuall , the agricultural, stock-breed

ing, horticultural, mining, mechanica , industrial and other pursuits

and resources of the state including exhibits of the arts and educa

tional progress.

§ 158. Annual exhibits. There shall be annually held, under

the direction of the state board of agriculture, upon the premises so

conveyed, at such time as the board may determine, an exposition for

the purposes specified in the last section, and such board is empowered

to invite the co-operation of any other state, territory or country in

such exposition.

§ 1, c.l62,1887.

am’d.

§ 2.0.162, 1887.

am’d.

9 1. c- 24. 1590.

§ 2, 0. 24. 1&0.

am'd.

§ 8. c. 24. 18.'0.

am‘d.
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§4, 0. 24.1890.

am’d.

§ 4, c. 24, 1300.

am‘d.

§ 5. C. 24, 1890.

§ 1, c. 24. 1890.

§ 8, 0. 24» 1890.

§ 9, 0. 24, 1890,

§ 10. c. 24. 1500.

§ 12. c. 24, 1890.

§ 14, c. 24,1890.

§ 159. Board of control. The custody and control of such

premises, together with adjoining property which may be added‘

thereto, is vested in the state board of agriculture, and the general

ofiice of such board wherein shall be kept the property and records of

said board, may be located and maintained upon such premises or in

the cit of Grand Forks.

§ 1 0. Rules to be adopted by board. Such board is author

ized and empowered to make any and all regulations, rules and pro

visions, not inconsistent with law, which shall in its judgment be

necessary or proper for the government, management and control of

such premises, and all expositions to be held thereon, and all such

needful rules and re 'ulations concerning the govemment and deport

ment of the public t ereon as it may deem requisite and proper.

§ 161. Premiums. Any and all moneys expended by such

board for premiums or exhibits or other displays, or which may here

after be appropriated by the state for such purposes, shall be

expended only for such expositions and displays as shall be held

by such board upon the remises aforesaid.

§ 162. Meetings of oard. Oficers. The board shall meet

annually at its oflice on the second Tuesday of March. At such

meeting it shall elect from its own number a president and vice presi

dent of the board who shall serve until the next annual election.

§ 163. Secretary, duties of. The board shall, at its annual

meeting, appoint some person, not a member of the board, secretary

thereof and shall fix his compensation, which shall not exceed two

hundred dollars per annum, and he shall hold his ofllce during the

pleasure of the board. .He shall perform all such duties as usually

pertain to the ofiice of secretary or as shall be required of him by such

board.

§ 164. Treasurer, duties of. The board shall also appoint

at its annual meeting some person not a member of the board, treasurer

thereof and fix his compensation, which shall not exceed one hundred

dollars per annum. He shall give a bond in such sum and with such

surety as the board shall require or direct, which bond shall be con

ditioned for the faithful discharge of the duties of his office. He

shall keep an accurate itemized account of all moneys received by him

as such treasurer, and also of all moneys paid out, and shall make an

annual report of all such receipts and expenditures to the board at its

annual meeting, or oftener if required by the board.

§ 165. Special police, how appointed. The board, at or

before the time of holding its annual fair, may appoint as many per

sons to act as police, as it may deem requisite to insure good order on

or about the grounds where such fair is held. Each of such persons

before entering upon his duties shall receive his authority from and

take the oath of ofiice before a judge or justice of the peace, and

shall receive from such judge or justice of the peaceja certificate of

appointment, which shall be indicated by some appropriate badge of

ofiice, and when so appointed they shall be clothed with full police

powers.

§ 166. Powers of board. State not liable for debts. The

state board of agriculture may in its name contract and be contracted

with, purchase, hold or sell property and sue or be sued; but the

state shall not be liable for any debt or contract of such board.

§ 167. Compensation of oficers. The officers and members

of the board, except the secretary and treasurer, shall serve without
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pay, but shall receive milea e at the rate of ten cents per mile one

way, from their home to he place of meeting of the board, which

when certified by the president of the board shall be audited by the

state auditor and paid by the state treasurer.

§ 168. Board to make annual reports. The state board of

"culture shall make an annual report to the governor on or before

the fifteenth day of November, which report shall contain a full and

complete statement of the acts of the board, and the board may

append to and publish with its report, such essays upon agriculture,

horticulture, manufacturing and the domestic arts, as, in the judg

ment of the board, the interests of the state require. Such report

shall not contain more than five hundred printed pages, and one

thousand copies thereof shall be printed and published annually in

pamphlet form by the public printer of the state at contract rates.

AaT1o1.E 3.-—BOABD or Usrvaasrrr AND ScaooL Lmns.

§ 169. Board, how constituted. The governor, secretary of

state, state auditor, attorney general and superintendent of public

instruction shall constitute the board of university and school lands.

The govemor shall be president; the secretary of state, vice pres

ident and the superintendent of public instruction, secretary thereof.

In the absence of the superintendent of public instruction at any

meeting of the board the deputy superintendent of public instruction

shall act as secretary, but shall not be entitled to a vote. Such board,

when acting as such, must act personally; no member can be rep

resented on such board by any assistant or clerk. '

§ 1'70. Board, powers of. Subject to the provisions of article

9 of the constitution and the provisions of this article, such board

shall have the full control of the selecting, appraisement, rental, sale,

di sal and management of all school and public lands of the state,

inc uding the real property donated to the territory of Dakota under

the provisions of chapter 104 of the laws of 1883, except such as has

been sold, and the investment of the permanent funds derived from

the sale thereof, or from any other source, and shall have power to

appoint a competent person to act as the general agent of the board

in the performance of all its duties pertaining to the selection, sale,

leasin or contracting in any manner allowed by law, and the general

contro and management of all matters relating to the care and

disposition of the public lands of the state, all of whose ofiicial acts

shall be subject to the approval and supervision of the board. The

title of such agent shall be commissioner of university and school

lands, and before entering upon his duties as such he shall take the

oath prescribed for civil officers and give a bond in the penal sum of

ten thousand dollars, with not less than two sureties, to be approved

by the board, and recorded in the office of the secretary of state and

fi ed, when recorded, in the ofiice of the state treasurer.

§ 171. Meetings of board. Such board shall meet at the oflice

of the commissioner on the last Thursday of each month, at ten

o'clock in the forenoon. Special meetings of the board may be held

at any time at the written call of the president or any two members

of the board. Any three members of the board shall constitute a

quorum.

§ 172. Board to invest school funds, how. Such board shall

have the power and it is made its duty from time to time to invest

§§ 15. 16. c. 24,

1890.

am’d.

§ 2. c. 118. 1898.

am’d.

§ 3. 0. 118.1893.

§ 4, c. ns,1s9a.

§ 5, C. 118, 1893.
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§ 6, 0. 118, 1893.

§ T. C. 118, I893.

any money belonging to any of the permanent funds of the common

schools, university, school of mines, reform school, agricultural college

and deaf and dumb asylum, normal schools, and all other permanent

funds derived from the sale of public lands or from any other source,

in bonds of school corporations within the state, bonds of the United

States, bonds of the state of North Dakota, or in first mort ages on

farm lands in the state, not exceedin in amount one-thi of the

actual value of any subdivision on w ich the same may be loaned,

such value to be determined by the county board of appraisal of the

respective counties, but such board shall not purchase or approve the

purchase of any bonds or mortgages except at a le al session thereof,

nor unless every member of the board is notified y the secretary of

said board in time to be present at such meeting, and notified also

that the question of purchasing or acting on a proposition for the

purchase of certain bonds or mortgages is to be considered at the

meeting, nor unless a majority of all the members vote in favor of

such purchase, and the vote on the purchase of every bond and mort

gage shall be taken by yeas and nays and shall be duly recorded in

the books of the board.

§ 173. Records to be kept by secretary. The secretary

shall enter in’ a suitable book kept for that purpose a full and correct

record of all the proceedings of said board at each session thereof,

which record when approved shall be signed by the president or

presiding officer of the meeting and the secretary; he shall also keep

such other books as may be necessary properly to register and

describe all bonds and mortgages purchased or taken by it for the

benefit of any of the permanent funds under its control. Such books

shall be ruled so as to permit the registry of the name and residence

of the person offering to sell any such bonds or mort a es, the dis

trict for which such oflier is made, a description ofi t e property

covered by the mortgage, and a full and detailed description of every

bond, whether United States, state or school district, and the date,

number, series, amount and rate of interest of each bond, and when

the interest and principal, respectively, are payable; and such record

shall be made of every such bond and mortgage before the board

shall act upon the question of purchasing the same. The secretary

shall also keep in suitable books a record showing a detailed state

ment of the condition of all the permanent funds under control of

said board, the amount of each fund, how invested, when due, interest

paid and any other act in any manner connected with the manage

ment of said funds, and shall bienniall report all such investments

to the governor, to be laid before the legislative assembly. All the

records and record books of such board shall at all times be open for

inspection by the public. _

§ 1'74. Treasurer custodian of funds. All moneys belonging

to the permanent funds of the common school and other public insti

tutions derived from the sale of any of the public lands or from any

other source shall be paid to and held by the state treasurer, and be

subject to the order of such board, and shall be paid over to the order

of the board for investment as provided in section 172 of this article,

whenever the board requires the same for such investment. The

state treasurer shall also be the custodian of all bonds, notes, mort- '

gages and evidences of debt arising out of the management of the

permanent funds derived from the sale of any of the public lands of

the state or from any other source.

102



Public Bomvls. POLITICAL CODE. g 175-182

§ 176. Investments. How unpaid moneys tobe collected.

It shall be the duty of the state treasurer, from time to time as the

same become due, to collect all moneys due and owing on any and all

of the securities held by him for investment or for permanent funds,

and from time to time, whenever required by the board, to make

report of the amount of such collections to the board and a dupli

cate of the same to the state auditor. If any such moneys shall

remain unpaid for thirty days after the same shall become due and pay

able, he shall make report in detail of all such unpaid amounts to the

attorney general, whose duty it shall be to proceed to collect the same

by civil action, to be brought and prosecuted in the name of the

state.

§ 176. Manner of investing permanent funds. In the

investment of the permanent funds under its control such board shall

authorize the state auditor to draw his warrant on the state treasurer,

payable out of the proper fund, for the purchase of the bonds or

mortgages, which warrant, previous to delivery, shall be registered by

the state treasurer in a-book provided for that purpose.

§ 177. Incidental expenses of board, how paid. The

necessary incidental expenses of the board shall be paid out of the

state treasury, and upon satisfactory vouchers therefor the state

auditor shall issue his warrant for the same.

§ 178. Appropriation for interest. There is hereby annually

appropriated such sums as shall be found necessary for the expenses

of purchase, and payment of accrued interest at the time of the pur

chase, of investment bonds or mortgages for the permanent funds

under the control of said board, payable from the respective fund

for which said purchase is made.

§ 179. Term of oflice of commissioner. The first term of

oflice of the commissioner provided for in this article shall be for

three years from the date of his appointment and until his successor

is appointed and qualified, and after the expiration of the first term,

all sucoeedin terms shall be two years, and until his successor is

appointed an qualified, subject to removal by the board. In case of

vacanc by death, removal, resignation or any other cause, the board

shall fi the same by a pointment.
§ 180. Salary otp commissioner. The commissioner shall

receive an annual salary of two thousand dollars.

§ 181. Deputy commissioner. By and with the consent of

the board, the commissioner may appoint a chief clerk, who before

entering upon any of the duties devolving upon him by said appoint

ment shall take and subscribe the oath of ofiice required by law and

shall execute to the state a bond with one or more sureties in the

penal sum of five thousand dollars conditioned for the faithful dis

ch e of his duties.

82. Duties of commissioner. The commissioner, under

such directions as may be given by the board of university and school

lands, shall have eneral charge and supervision of all lands belong

ing to the state, 0 all lands ‘in which the state has an interest or

which are held in trust by the state. He shall have the custody of

all maps, books and papers relating to any of the public lands men

tioned in this article. He shall procure the proper books, maps and

plats in which to keep a complete record of all lands owned or held

in trust by the state for schools, public buildings and for all other

purposes, and shall keep true records of all the sales, leases, permits,

§ s, c. 11s,1sna.

§ 9, 0. 118, 1898.

§ 10, c. 11s,1s9a.

§ 11.0. 11s.1s9s.

§ 12. 6.118, 1898.

§ 13. (5. 113. 1893.

§ 14, c. 11s,1s9a.

§ 15. c. 113.1393.
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§ 16. C. 118. 1893.

patents, deeds and other conve ances of such lands made by the state,

amount of money paid, date o sale and payment, description of land

sold or leased, number of acres thereof, name of purchaser and desig

nation of the fund that should be credited therewith. He shall direct

all appraisements, sales, leases; shall execute all contracts of sale,

leases, permits or other evidences of disposal of the lands, subject to

approval by the board. Upon all contracts, leases or permits issued

by the commissioner he shall certify the book and page where the

same is recorded. He shall have an ofiicial seal with a proper device

thereon; and the seal of the commissioner aflixed to any contract of

purchase, receipts or other instruments issued by him, duly counter

signed by him as approved by the board, according to the provisions

of this article, is prima facie_ evidence of the due execution of such

contract or other paper. He shall biennially report to the legislative

assembly through the board his work during the preceding term,

showing the quantity of lands sold or leased, and the amount received

therefor, the amount of interest moneys received to the credit of the

several funds, expense of administration of his department, and all

such other matters relating to his ofiice as shall be necessa .

§ 183. County board of appraisal, duties of. T e county

superintendent of schools, the chairman of the board of county com

missioners and the county auditor of each county shall constitute the

“ County Board of Appraisers” of the public lands of the state in and

for their county. The county board of appraisal in each county shall

upon the request of the board of universit Y and school lands, desig

nate on or before such date as it may specifi , the public lands of the

state in their county, that in its judgment can be sold for ten dollars

an acre or upwards on the terms prescribed in this article, designating

the tracts separately and giving an approximate estimate of their

selling value. Thereupon the commissioner shall, if so ordered by

the board of university and school lands, prepare a list and order an

appraisal of such lands as shall be designated in such list, and it is

made the duty of such board of appraisers within ten days after the

receipt of such list to examine such lands and appraise them at their

cash value, as nearly as can be determined, describing each tract or

subdivision in parcels not eater than one hundred and sixty acres,

more or less, according to t e government survey, and in smaller sub

divisions thereof if so listed by the commissioners, and set opposite

each described tract or parcel of land the appraised value per acre

thereof; and when such appraisal is completed, which shall not be

later than thirty days after the receipt of the order directing it, the

county board of appraisers, or the members of the same who made

such appraisement, shall certif Y to its correctness, and make duplicate

copies thereof, one of which shall be forwarded immediately to the

board of university and school lands, and the other filed in the oflice

of the county auditor for reference. And in addition to the appraisal

of such lands the county board of appraisal shall furnish such other

information regarding the lands as may be required by the commis

sioner in the manner and form prescribed by him. The report of such

appraisal shall be verified by each of such appraisers and shall disclose

any interest, real or contingent, that any of such appraisers has in any

of the lands or improvements so appraised. Any appraiser who will

fully makes any false statement in such report, relative to such inter

est in any of the lands so appraised, or improvements thereon, shall

be deemed guilty of a misdemeanor. For all services performed under
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the requirements of this article the appraisers shall be paid at the rate

of three dollars per day and actual traveling expenses, upon vouchers

approved by the secretary of the board of university and school lands

to be paid by the state treasurer upon warrants issued by the state

auditor.

§ 184. Selecting and certifying lands for sale. The com

missioner shall from the list of lands so appraised and reported by

the county board of appraisers select all such tracts as have been

appraised at ten dollars per acre and upwards, and upon approval of

such selections by the board of university and school lands shall

make and certify to the county auditors the list of lands in their

respective counties that are offered for sale, and when transmitting

such list shall desi ate the day and hour for the sale thereof; pro

vided, that such sa es shall take place only between the hours of ten

o'clock A. M. and five o’clock P. M. and to be continued from day to

day until all the lands advertised for sale shall have been sold or

ofiered for sale, except that adjournments may be made for any inter

vening Sunday or legal holiday.

§ 185. Notice of sale to be published. The county auditor

shall immediately, on receipt of the list of lands mentioned in the

preceding section, cause to be published in a paper designated by the

county board of appraisers, as prescribed by section 158 of the con

stitution, a notice of such sale, with the list of lands properly described,

that are to be offered for sale, together with the appraised value

thereof and the terms and conditions of sale. The board of university

and school lands shall also publish notices of all sales for the same

length of time in one newspaper published at the seat of government.

§ 186. Manner of 58.19. On the day and hour appointed for

such sale the commissioner, except as hereinafter provided, shall pro

ceed to sell or offer for sale at public auction to the highest bidder,

at the court house or at the place where the terms of the district court

are held, of the county where the lands are situated, the lands so

advertised, offering them for sale and selling in the order in which

they occur in the advertisement for sale. Such lands as have not

been specially subdivided shall be offered in tracts of one-quarter

section, according to the subdivisions thereof by the United States

survey, and those so subdivided in the smallest divisions thereof. No

tract shall be sold for less than its appraised value, and in no case for

less than ten dollars an acre. Vi-ihenever the commissioner cannot

attend the sale in person such sale may be made by the deputy land

commissioner or any other person designated and authorized by the

board of university and school lands.

§ 187. Terms of sale. Each tract of land shall be sold upon

the following terms: the purchaser shall pay one-fifth of the

price in cash at the time of sale, and the remaining four-fifths as

follows: one-fifth in five years, one-fifth in ten years, one-fifth in

fifteen years and one-fifth in twenty years, with interest at six per

cent per annum on all the unpaid principal, annually in advance.

The highest bidder for any otfered tract shall be declared the purchaser

thereof, and shall immediately pay over to the county treasurer the

amount of one-fifth of the purchase price as specified in the terms of

sale. In case the purchaser fails to pay the amount so required to be

paid at the time of such sale, such commissioner or whoever may be

conducting the sale, shall immediately re-oifer such lands for sale,

but no bids shall be received from the person so failing to pay as

§ 17, 0. 118, 1893.

§ 18, c. us, 1893.

§19,c. us, 1893.

§ 20, c.l18,1893.
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§ 21, 0.118, 1893.

§22,C. 118, 1893.

g2s.c.11s,1a9a.

- leases made in his county, and it shall be his duty

§ 24,0. 118, 1893.

aforesaid; and the person refusing or ne lecting to make such payment

ihag forfeit the sum of one hundred dofiars for each tract so purchased

y 1m.

§ 188. Adjournment of sale. No adjournment of the sale

can be made after its opening, except as provided in section 184 of

this article, but, when the interest of the state will be subserved

thereby, the board of university and school lands may, at any time

not less than two weeks preceding the dates fixed for opening such

sale, make an order postponing the same to such date as may be fixed

in such order, which shall not be more than sixty days, iving due

notice of the same to the county auditor, who shall pu lish such

notice of adjournment and the day fixed for the same. for two suc

cessive weeks in the same papers in which the notice of sale is pub

lished; but the adjournment of any sale shall not require continued

publication of the list of lands beyond the time specified in this

article for such publication.

§ 189. Withdrawal of lands from sale. The board of uni

versity and school lands may, in its discretion, on or before the day

of sale, withdraw any or all lands that may have been advertised for

sale or included in any list to be offered in any county, and upon such

withdrawal shall notify the auditor of such county, specifying the

lands included in such notice of withdrawal, who shall thereupon

strike such lands from the lists in his oflice, and public notice of

withdrawal shall be given at the day of sale before any such lands

are offered.

§ 190. County auditor to act as clerk at sale. Approval

of sale. The county auditor shall act as clerk of all land sales and

within five days

after such sale or lease shall have been concluded to certif to the

board of university and school lands a list of lands sold or feased as

provided in this article, with the price thereof and the name of the

purchaser or lessee of such tract, the amount for which the lands are

sold or leased, the amount of money paid by such purchaser, and the

amount of principal remaining unpaid, and the board of university

and school lands shall approve and confirm the sale or lease of every

such tract, as upon examination of such certified lists and such

further information and investigation as shall be deemed necessary,

shall be found to have been sold or leased in accordance with the iaw

and without fraud or collusion. For the services imposed b this

article the county auditor shall be allowed the sum of three ollars

per day for each and every day so engaged, to be paid out of any

appropriation for the expenses of appraisal and sale of public lands.

§ 191. Notice to purchaser. Execution of contract. Im

mediately upon approval of the sales by the board of university and

school lands, the secretary of such board shall prepare and certify a

list of said approved sales to the commissioner, who shall without

delay execute duplicate contracts in the form prescribed by the board,

and forward the same to the count auditor of the county where the

land was sold, whereupon it is ma e the duty of the county auditor

to notify each purchaser i11 writing of the approval of the sale to

him, and to appear within ten days after the date of such notice and

pay the county treasurer the amount of interest on the deferred pay

ments as specified in the contract and execute the contracts of sale,

and a failure so to appear and execute such contract shall act as a for

feiture of the payment made by the purchaser at the sale. VVhen the
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contracts are properl executed by the purchaser and the amount of

money due thereon s all have been paid to the county treasurer the

copy marked duplicate shall be delivered to him and the ori inal

returned to the land commissioner, and each contract so returned lly

executed shall have on its face in the place noted for such purpose

the notation of the date of delivery to the purchaser, and all contracts

not executed by the purchaser shall be returned to the land commis

sioner with a written statement thereon of the reason for such return.

§ 192. Sales, when void. Any sale made by mistake, or not

in accordance with law, or obtained by fraud, shall be void, and the

contract of purchase issued thereon shall be of no effect; but the

holder of such contract shall be required to surrender the same to

the board of university and school lands, who shall, except in case of

fraud on the part of the purchaser, cause the money to be refunded

to the holder thereof.

§ 193. Surveys to be made when necessary. Whenever

it appears to the board of university and school lands necessary in

order to ascertain the true boundaries of any tracts or portions of

lands, or to enable the commissioner to describe or dispose of the

same in suitable and convenient lots, it may order all such necessary

surveys to be made and the expenses shall be paid out of the state

treasur as other incidental expenses of the board of university and

school ands are paid.

194. Subdividing land into small tracts or lots, when

to e made. Whenever in the opinion of the board of university

and school lands the interests of the state will be promoted by

laying otf any portion of the land under its control into small parcels

or city, town or village lots, the board may order such commissioner

to cause the same to be done, and have the same appraised in the

same manner as hereinbefore prescribed.

§ 195. Sale of lots. New appraisal. All parcels or lots so

appraised shall be subject to sale in the same manner and upon the

same terms and conditions and the contract of purchase shall have

the same etfect, as in the case of other lands for which provision is

made in this article, and at the prices at which the same are severally

appraised, until a new appraisal is made, which the board of univer

sity and school lands may in its discretion order at any time, in the

manner aforesaid, and with the like effect; but no lots or parcels so

appraised shall be sold for less than the minimum price of said land,

established in this article.

§ 196. Map to be entered of record. Whenever the com

missioner shall lay off any tract of land into small parcels or lots, as

provided in this article, he shall cause a correct map of the same to

be entered of record in the county where said lands are situated.

§ 197. Contracts of purchase. Rights under. Contracts

of purchase, issued pursuant to the provisions of law, entitle the

purchaser, his heirs or assigns, to the possession of the lands therein

described, to maintain actions for injuries done to the same, or any

action or proceeding to recover possession thereof, unless such con

tract has become void by forfeiture; and all contracts of purchase in

force may be recorded in the same manner that deeds of conveyance

are authorized to be recorded.

§ 198. Assignee of purchasers. Each assignee of a bona

fide purchaser of any of the lands mentioned in this article is subject

to and governed by the provisions of law applicable to the purchaser

5 25, c. 118. 1893.
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of whom he is assignee; and he shall have tl1e same rights in all

respects as an original purchaser of the same class of lands.

§ 32,115, 18,,;.,_ § 199. Contracts may be surrendered and two or more

issued, when. I-Vhenever the holder of any contract of purchase

of any state or school land shall surrender the same to the commis

sioner with a request to have the same divided into two or more con

tracts, it shall be lawful for the commissioner to issue the same; pro

vided, that the proposed subdivision shall be only in the smallest of

the regular government or state subdivisions; and, provided, that no

new contracts shall issue while there is due and unpaid any interest,

principal or taxes on the - principal contract of sale, nor in any case

where the commissioner shall be of the opinion after an examination

of the lands, if necessary, that the security would be impaired and

endangered by the proposed division, nor until such proposed chan e

shall have the approval of the board of university and school lan ,

and for all such new certificates a fee of five dollars for each certifi

cate so issued shall be paid by the applicant, which fee shall be paid

into the state treasury and become a part of the expense fund of the

board of university and school lands. '

§ 33, c_ 118, 189,, § 200. Contract void on failure to pay principal, interest

or taxes. In case the annual interest due on the first day of January

in any year shall not be paid within ten days thereafter by the pur

chaser or by any person claimin under him, the contract shall, from

the time of such failure, be voi . In case any installment on the

purchase price shall not be paid within ten days after the same

becomes due by the provisions of contract of sale, the contract, from

the time of such failure shall be void. And in case any of the taxes

assessed against the lands described in any contract of sale for any

ear as provided for in this article shall remain unpaid on the second

Ionday of October of the following year, the contract shall be void.

And in all cases where any contract becomes void by reason of failure

to make the payments required by the contract and the terms of this

section, it shall be the duty of the board of university and school

lands to declare such contract of sale void, and notify the holder

thereof of such declaration by written notice mailed to his post oflice

address and to send a duplicate copy thereof to the auditor of the

county in which such land is situated, and to order the commissioner

to take possession of the land described in such contract.

§34,c_,,s' 18% § 201. Redemption before re-sale. In all cases where the

8m’d-" rights of a purchaser, his heirs or assigns, become forfeited under

the provisions of this article, by failing to pay the amounts required,

such purchaser, his heirs or assigns, may, before the re-sale at public

auction of the lands described in such contract, pay to the state

treasury the amount of interest due and payable on such contract,

and all costs which have been incurred in addition thereto, together

with interest at the rate of twelve per cent per annum on the interest

and costs so due from the date of delinquency to the date of payment,

and such payment shall operate as a redemption of the rights of such

purchaser, his heirs or assigns, and such contract from the time of

such payment shall be in full force and effect, as if no forfeiture had

occurred; provided, that after the rights of a purchaser, his heirs or

assigns shall have become forfeited under the provisions of this

article, the board of university and school lands shall have the power.

and it is hereby made their duty to provide for the re-sale of said

land so forfeited if in their opinion a resale of said land shall be
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most advantageous to the state, otherwise the said board shall pro

vide for the leasin of said land from year to year as herein provided,

and after a lease o said land shall be made by said board, the lessee,

his heirs and assigns, shall be entitled to the full and absolute posses

sion of all of said lands and premises so leased.

§ 202. Fee in state until contract fulfilled. The fee of each

parcel of such lands shall be and remain in the state until the patents

hereinafter provided for are issued for the same respectively, and no

patent shall issue until full payment of all sums and full compliance with

all the conditions of the contract of purchase, and in case of non

compliance by the purchaser, his heirs or assigns, with the terms of

the contract as aforesaid, or with the provisions of law applicable

thereto, any and all persons being or continuing in possession of any

such lands after a failure to comply with the terms of the contract as

aforesaid, or with such provisions of law, as aforesaid, without a

written permission of the commissioner, shall be deemed and held to

detain such land forcibly and without right, and to be trespassers

thereon.

§ 203. Recovery of possession. In case any person holds or

continues in possession of any of the land mentioned in this article,

contrary to the conditions or covenants of an lease or written agree

ment. he shall be liable to an action of forcib e detainer, or any other

proper action for the recovery of possession of such lands and dam

ages for detention of the same.

§ 204. Reconveyance to the United States. In all cases

where lands have been erroneously or improperly certified or con

veyed to the state of North Dakota for school or other purposes by

the United States, the governor of the state is authorized to recon

vey or relinquish by the execution, under his hand and the seal of

the state, of such conveyances as will be necessa to convey or relin

quish the title which the state may have to such ands. I

§ 205. Patents, when to issue. When any land sold under

the provisions of this article has been fully paid for, and all terms of

the contract of purchase fully complied with, the board of university

and school lands shall so certify to the governor, who shall thereupon

issue to the purchaser thereof, his heirs or assigns, a patent conveying

the title of the state to such land, and the governor shall in like

manner issue a patent to any purchaser of the rights, title and interest

of the original purchaser. his heirs or assigns, acquired by any execu

tion sale. All such patents shall be signed by the overnor and

attested by the secretary of state with the great seal o the state of

North Dakota, and shall be countersigned by the board of university

and school lands with the-seal of the secretary of said board.

§ 206. Patents to be recorded. The registers of deeds of the

several counties of this state are authorized to record all patents issued

by the governor pursuant to the provisions of this article; and the

records thereof shall have the same effect as the record of other con

veyances executed according to the laws of this state.

§ 207. Taxation of lands after sale. Purchaser of tax

certificate. The commissioner shall, as soon as possible after a sale

of lands, transmit to the auditor of each county, in which any lands

mentioned in this article have been sold, a detailed description of

each parcel of the land so sold and the names of the purchasers, and

the auditor shall extend the same upon his tax duplicate for the

purpose of taxation, and the same shall thereupon become subject to

§55,0.118,1893.
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taxation the same as other lands, and the taxes assessed thereon,

collected and enforced in like manner as against other lands; provided,

however, that the purchaser at tax sale of any such lands sold for

delinquent taxes shall only acquire by virtue of such purchase such

rights and interest as belong to the holder and owner of the contract

of sale issued by such commissioner under the provisions of this

article, and the right to be substituted in the place of such holder and

owner of such contract of sale, as the assignee thereof; and upon the

production to the proper officer of the tax certificate given upon such

tax sale, in case such lands have not been redeemed, such tax pur

chaser shall have the right to make any payment of principal or inter

est then in default upon such contract of sale, as the assi ee thereof.

§ 208. Payment to county treasurer. Duty 0 treasurer.

The purchaser of any land mentioned in this article, or his assigns,

may pay to the county treasurer of the county in which such land

lies any amount which may be due from time to time‘ on the contract,

either for principal, interest, rents or penalty, and for the amounts so

paid the county treasurer shall give to such person a duplicate receipt

specifying the amount paid, date of payment, whether for principal,

interest or penalty, and the fund to which it is applicable, the number

of the contract, the name of the original purchaser of the land, or

the assignee thereof, which receipt shall be countersigned . by the

auditor of said county, and have the same force and effect as if given

by the state treasurer. All moneys received by the county treasurer,

under the provisions of this article, shall be held at all times subject

to the order and direction of the state treasurer for the-benefit of the

funds to which the moneys respectively belong; and during the

months of January, March, June and October of each year, and such

other times as he may be requested so to do by the state treasurer, he

shall pay into the state treasury all moneys received on account of

such funds since the last payment he may have made.

§ 209. Bond of county treasurer. Conditions of. The

bond of each county treasurer shall be conditioned for the honest and

faithful discharge of all trusts and responsibility imposed by this

article, and for the faithful payment of and accounting for all moneys

received by him under the provisions of this article to the state

treasurer or any other person entitled to receive the same, and the

board of university and school lands shall on or before the first day

of January, following any election for county ofiicers, certify to the

chairman of the board of county commissioners of each county the

amount of money liable to come into the hands of the treasurer of

the county under the provisions of this article, and the board of

county commissioners shall add to the amount of the sum required

on his regular official bond to the county double the sum so certified

by the board of university and school lands, and the record of the

proceedings of such board of county commissioners when fixing the

amount of such bond shall specify in two separate items the

aggregate amount of the bond so made up, designating one sum as the

amount to indemnify the county, and the other to indemnify the

state for any losses incurred by reason of failure to comply with the

provisions of all laws regulating his duty.

§ 210. Fees to county treasurer. County treasurers shall

be entitled to a fee of one-half of one per cent 011 each dollar collected

or received and remitted by them in payment of principal or interest,

fines, penalties and damages on state lands, which fee shall be
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payable from the general fund of the class of lands on which payment

is made to such treasurer, and such fee shall be paid to the county

treasurer on vouchers countersigned by the county auditor and

approved by the commissioner of university and school lands and

such approved vouchers shall be paid out of any appropriation for

the expenses of appraisement and sale of such lands.

§ 21 1. Duty of county auditor. The county auditor shall, at

the time he is required by law to return abstracts of settlement to the

state auditor, also forward all duplicate receipts of principal, interest

or penalty on state lands, with a certified statement of such collections

by the county treasurer, specifying the amount of each item; and he

shall also make such return at any other time as may be required by

the board of university and school lands.

§ 212. List oflands sold to be furnished county treasurer.

On or before the first day of December in each year the commissioner

shall cause to be made out and transmitted to county treasurers a

statement showing the lands sold in their respective counties, the

number of the contracts of purchase, the name of the person to whom

each contract was issued, and the amount of both principal and inter

est due on each on the first day of January, together with such d.irec- -

t-ions, instructions and blanks as shall enable the county treasurers to

carry out the provisions of this article.

§ 213. Township assessors to examine state lands. It

shall be the duty of all township and district assessors, whenever

required by the commissioner to examine and report on any lands

desi ated to them by him, in the manner and form prescribed by him,

and or such examination they shall be paid at the rate of three dollars

per day for time actually engaged, upon vouchers approved by the

commissioner. -

§ 214. Transfer of records to commissioner. All abstracts

and conveyances of title to the state of North Dakota whether the

said lands are held for penal, educational, charitable, school or other

purposes, shall be, by those in whose charge such conveyances now

are or may come, deposited with and remain in the control of the

commissioner of university and school lands.

§ 215. Permanent and general funds. The principal accru

' from all sales of school, university or other state lands under the

control of the board of university and school lands, as provided for

in this article, shall become a part of the several permanent funds to

which they respectively belong and shall not be reduced by any means

whatever. All moneys received as interest, for rents, penalties, per

mits or from any source other than from the principal of sales shall

become a part of the general or current funds to which they respect

ively belong and shall be distributed as directed by law.

§ 216. Quantity of lands to be sold. No more than one

fourth of the common school lands of the state shall be sold within

the first five years after they become salable under the provisions of

section 155 of the constitution, nor more than one-half of the

remainder within ten years after the same become salable as aforesaid.

The residue may be sold at any time after the expiration of such ten

years; provided, however, that the coal lands of the state shall not be

sold, but may be leased under the provisions of any law governing

sucih leases. The words “coal lands” include lands bearing lignite

ooa .
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_ 217. Lands subject to lease. All the common school lands

an all other public lands of the state that are not of such value as

will admit of appraisal at ten dollars or more per acre, at the time of

any re ular appraisal, may be leased; provided, that no leases can be

grante for a period longer than five years, and only for pasturage

and meadow purposes, and at a public auction after notice as herein

after provided; provided, further, that all of such school and public

lands now under cultivation may be leased at the discretion and under

the control of the board of university and school lands for other than

pasturage and meadow purposes until sold. All rents shall be paid

annually in advance.

§ 218. Appraisal for lease by county board. It shall be

the duty of the county board of appraisers, each and every year, if so

ordered, to appraise in the same manner as all other lands that are

listed for taxation are appraised all the common school and other

public lands of the state in their respective districts that may be in

cluded in the order, making a return of all such appraisals to the

board of university and school lands in the form prescribed on blanks

fumished by the board; such returns to be made on or before the

first day of July of the same year; and for any services performed

as required by this article they shall be paid at the rate of three dol

lars per day, to be paid by the state treasurer out of the funds appro

priated for the current expenses of such board. It shall be the duty

of the board of university and school lands to equalize the appraise

ments so retumed as to counties by adding thereto or taking there

from such a uniform percentage as may in its judgment seem proper

and fair in order to arrive at a just and equitable equalization between

the several counties, and upon such valuation so fixed the board of

university and school lands are authorized to fix a per cent per acre

as the minimum price at which the land can be leased; provided, that

the lowest price of lands leased for pasturage cannot be below one

half of one per cent of the average value in the county, and for any

cultivated lands in the county the lowest price cannot be below two

and one-half per cent of the appraised value of each cultivated tract.

And when advertising the same for lease they shall set opposite each

description the value thereof as equalized by them, which valuation

shall form the basis for leasin the same.

, 219. Selection of Ian B for lease. The board of university

an school lands shall have the power, and it is hereby made their

duty to select from the lands so appraised such tracts as in the judg

ment of the board can be leased with profit to the school and other

permanent land funds of the state, or as the legislative assembl may"

by law order to be leased, and shall on or before the first day of arch

in each succeeding year advertise for lease and ofl’er for lease such

lands as have thus been selected.

§ 220. Advertisement forleasing. All such lands tobeleased

or offered for lease lying within the respective counties shall by the

board of university and school lands be advertised for lease by publi

cation once a week for not less than sixty days in some newspaper of

general circulation in the vicinity of such lands. Such advertise

ment shall contain the designation or proper description of each tract

or parcel of land so to be leased, the appraised value of each tract and

the per cent on such valuation fixed by the board as the minimum

price at which such land can be leased and the terms of the lease. A

copy of such advertisement shall also be posted in a conspicuous place
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at the court house of the county, and a notice of the time and place

where the said lands are to be leased shall also be published for not

less than sixty days in one newspaper at the seat of overnment by

such board of university and school lands; provide ,that if in the

opinion of the board there will not be sufiicient of such lands situate

in any county leased to pay the expenses of advertisement in a news

paper, the notice may be iven by posting as aforesaid.

221. Manner of ' By whom made. How con

- ducted. It shall be the duty of the commissioner of university and

school lands, or such other person as may be appointed by the board

of university and school lands, to conduct the _leasing of such lands

in accordance with the provisions of this article and ‘such directions

as shall be prescribed therefor by the board; provided, that the leas

ing shall be at public auction to the highest bidder at the court house

or place where terms of the district court are held, commencing on

the day specified in the advertisement for such lease and between the

hours of ten o’clock A. M. and five o’clock P. M. to continue from day

to day until all tracts or parcels of land advertised for lease shall have

been leased or offered for lease; but the time for leasing the same

shall not exceed ten days in any county, except that an adjournment

may be made over the Sabbath or any legal holida . In counties

where a large number of tracts of land are to be leased the land

situated in certain townships may be designated in the advertisement

to be leased on certain specified days and in such case such lands

shall be leased or offered for lease on such specified days, or for want

of time for the lea ' or offering for lease of all such designated

lands, the leasing of t ose unoffered may be adjourned until the fol

lowing day or days, when they must be the first lands offered for

lease. Such lands as shall not have been specially subdivided shall

be leased or offered for lease in tracts of one-quarter section each, and

those so subdivided in the smallest subdivision thereof. Notice must

be given when the land is offered that all bids are subject to approval

by the board. At the time of offerin the lands for lease the county

auditor of the county shall act as c erk, and it shall be his duty to

make report thereof, stating the terms of such leasing, as is prescribed

in section 190 for makin reportsof sales.

§ 222. Deposit by idders. Forfeit on failure to pay. In

offering any tract or parcel of land no bid shall be entertained until

the bidder therefor shall depositfifty per cent of the minimum price

fixed in the advertisement, which deposit, should he be the successful

bidder, shall be applied as part payment on the lands so leased by

him, but should he fail to pay the balance required on his bid he

shall forfeit the money so deposited. Deposits by all unsuccessful

bidders shall be returned to them. All competitive bids shall be on

the basis of so many dollars premium over and -above the minimum

price at which the tract is offered. The annual rent in all cases of

lease shall be payable in advance as hereinafter provided.

§ 223. Adjournment of lease. Whenever the board of uni

versity and school lands finds that the interests of the state will be

subserved by the adjournment of the time for offering lands for lease,

the authority conferred by section 188 for adjournment of sales is

made applicable to the leasing of lands.

§ 224. Approval of lease and execution of contract.

Immediately upon the receipt of the report of the county auditor as

required by this article the board of university and school lands

5'51. c. 113.1503.
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shall approve and confirm the lease of all such tracts as in their

judgment should be made, and shall at once certify a list of the

approved leases to the commissioner who shall without delay execute

duplicate contracts of lease in the form prescribed by the board and

forward the same to the county auditor of the respective counties

where the land was leased, who shall notify each lessee in writing to

appear within ten days after date of notification and pay the county

treasurer the amount of money required to complete the contract,

and execute such contract of lease; and a failure to appear and exe

cute the contract shall forfeit the deposit made at time of the bid.

When the contract is properly executed by the lessee and the amount

of money due thereon shall have been paid to the county treasurer,

the copy marked “duplicate” shall be delivered to him and the orig

inal thereof shall be returned to the commissioner, and each contract

fully executed and so retumed, shall have on its face in the place

noted for such purpose the notation of the date of delivery to the

lessee, and all contracts not executed by the lessee shall be returned

to the commissioner with a written statement thereon of the reason

that they are not executed.

§ 225. Lessee not to destroy timber. No lessee of any of

the common school or public lands of the state, or his heirs or assigns,

shall cut down or take away from such tract any timber, trees or

wood, or suffer or cause the same to be done by any person, except

that such lessee may cut down or use such amount of dead, or pros

trate trees, or timber as may be sufficient to supply him with fuel for

his family or the families of his employees actually residing'upon

such tract. Any lessee violating the provisions of this section shall

forfeit his lease and all rights and interests thereunder, and shall be

liable to the state for damages sustained by the state by reason

thereof, and shall be guilty of a misdemeanor.

§ 226. Lessee not to break uncultivated land. No lessee,

or the heirs or assigns of any lessee, of any of the common school or

public lands of this state, leased for meadow or pasturage purposes, or

of school or public lands leased for the purpose of cultivation, which

may contain any uncultivated or unbroken land, shall break, plow or

cultivate any unbroken land on any, tract so leased, or cause or suffer

it to be done by any other person. And any lessee, or his heirs or

assigns, who shall violate the provisions of this section shall incur the

same forfeitures and liabilities as are provided in the preceding sec

tion, and shall also be guilty of a misdemeanor.

§ 227. Hay not to be cut before July 10th. No lessee, or

his heirs or assigns, shall mow or cut for hay or feed any grass on

any unbroken land, or cause or suffer the same to be done by any

other person prior to the tenth day of July in any year. And any

lessee, or his heirs or assigns, who shall violate the provisions of this

section shall incur the same forfeitures and liabilities as are provided

in section 225 and shall also be guilty of a misdemeanor.

§ 228. Board may grant permits to cut hay, remove

timber, etc. The board shall have authority, when in its judgment

it is for the best interests of the state so to do, to sell the right to cut

grass on any of the public lands of the state and to sell any fallen and

dead timber on such lands for such price and on such terms and con

ditions as it may think proper; provided, that all such permits shall

be only for the current season and between the fifteenth day of June

and the first day of April of the following year, and that the control
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or rights of occupancy of such lands shall be only such as is specified

in such permit, and the board of university and school lands may

appoint as local a ents to carry out the provisions of this section the

chairman of the %>oard of township supervisors in organized town

ships, the commissioner of any district,where the townships are not

organized, or any other suitable person who is a resident of the town

ship where the public lands are situated, who upon accepting_such

appointment and before entering upon his duties as such agent shall

take and subscribe an oath or affirmation justly and impartially to

perform the duties of his office to the best of his ability, which oath

shall be recorded in the office of the secretary of state and filed in the

ofiice of the board of university and school lands. The duties of such

agent shall be prescribed by the commissioner, to be approved by the

board of university and school lands, and compensation for his service

shall be fixed by the board, based upon a percentage of the amounts

of money collected and remitted to the state treasurer from the sale of

grass and timber in his township or district. _

5 229. Trespass upon public lands. Civil action for.

Whoever commits any trespass upon any of the lands owned, or held

in trust, or otherwise by the state shall be liable in treble damages in

an action to be brought in the name of the state, if such trespass is

adjudged to have been willful; but single damages only shall be

recovered in such action if such trespass is adjudged to have been
casual and involuntary. i

S 230. Willful trespass. Penalty. VVhoever commits any

willful trespass upon any of the lands owned or held in trust or other

wise by this state, either by cutting down or destroying any timber

or wood standing or growing thereon, or by carrying away any timber

or wood therefrom, or by mowing or cutting or removing any hay or

grass standing or growing or being thereon, or who injures or removes

any buildings, fences, improvements or other property belonging or

appertaining to said land or unlawfully breaks or cultivates any of

said lands or aids, directs or countenances such trespass or other

injury shall be deemed guilty of a misdemeanor, and on conviction

thereof shall be punished by imprisonment in the county jail not

more than one year, or by fine not exceeding five hundred dollars, or

both such fine and imprisonment, in the discretion of the court. And

whoever is occupying, residing upon or in possession of any school or

other public lands owned or held in trust or otherwise by the state at

the time of the passage, approval and takin effect of this act without

a valid lease therefor shall be deemed and eld to be a willful tres

passer thereon, and uilty of trespass upon such land, and upon

conviction thereof sha l be punished as provided for in this section

for any other act of trespass. '

§ 231. Property to be seized. In addition to the penalties

provided for in this article against those committing trespass upon

any of the lands owned or held in trust or otherwise by this state, the

commissioner is authorized and empowered without legal process to

seize and take, or cause to be seized and taken any and all timber,

grass, wood or other property unlawfully severed from such lands,

whether the same has been removed from such lands or not, and may

dispose of the property so seized and taken, either at public or private

sale, in such manner as will be most conducive to the interests of the

state; and all moneys arising therefrom after deducting the reasonable

and necessary expenses of such seizure and sale shall be made a part

§ 63,c.118.1893.
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of the general fund belonging to the public lands and shall be dis

tributed in accordance with the provisions of this article.

§ 232. Damages. All damages recovered for any ‘trespass, or

other injury upon or to any of the lands mentioned in this article,

shall be paid over to the state treasurer for the benefit of the general

fund to which the same properly belongs. '

§ 233. State’s attorney to prosecute and report. The

state's attorneys of the several counties shall promptly report to the

commissioner all cases of trespass committed upon such lands, which

may come to their knowledge, and shall, when directed by the attorney

general, prosecute all actions for any trespass or injury thereto, or for

recovery of possession thereof, or otherwise.

§ 234. Expenses of sale and lease, how paid. The expenses

of publishing notices of the leasing and sale of the university, school

and all other public lands of the state shall be paid by the state treas

urer upon the warrant of the state auditor out of the general or

current funds of the difl"erent institutions as designated in section

215, and such expenses shall be apportioned accordin to the receipts

credited each fund from proceeds of each and every sfie or lease. All

bills for such publishing shall be verified by the publisher and

approved by the board of university and school lands.

§ 236. Appropriation for expenses of board. There is

hereby annually appropriated out of any funds in the treasury not

otherwise appropriated the sum of five thousand dollars, or so much

thereof as may be found necessary, for the salaries and expenses of

the commissioner of university and school lands, clerk hire, record

books, blanks and all such other expenses as shall be necessarily

incurred by the board of university and school lands in carrying out

the provisions of this article, and such expenses shall be paid out of

the treasury, and upon satisfactory vouchers therefor the state auditor

shall issue his warrant for the same.

ARTICLE 4.— THE STATE Bomn or Aunrrons.

§ 236. Membership of board. There is hereby created a

board of auditors for the state of North Dakota, which shall consist

of the secretary of state, the state auditor and the attorney general,

whose duty it shall be to examine and audit the accounts, books and

vouchers of the state treasurer, and to take an account and ascertain

the amount of funds in the state treasury or belonging to the state at

least twice in each year without previous not-ice to the treasurer, and

make report thereof and of their acts and doings in the premises to

the govemor, and also to witness and attest the transfer and delivery

of accounts, books, vouchers and funds by any outgoing treasurer to

his successor in ofiice, and report the same to the governor.

§ 237. State depositories. All the funds of the state shall be

deposited by the treasurer in one or more designated national or state

banks in the state on or before the first da of each month in the

name of the state", such bank or banks shall be designated by the

board of auditors in conjunction with the govemor after advertising

in one or more newspapers published in the state for at least thirty days

for proposals and receiving proposals, stating what security will be

given to the state for any state funds deposited and what interest

paid on monthly balances of such funds on condition that such funds

with accrued interest shall be held subject to draft and payment at

all times on demand; provided, that the amount deposited in any
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bank shall not exceed the assessed value of its capital stock. Interest

on the funds so deposited shall be at the rate of not less than three

nor more than four per cent per annum.

§ 238. Bond to be furnished. Before any bank shall be

designated as such depository it shall deposit with the state treasurer

a bond payable to the state and executed by not less than seven

freeholders of the state as sureties, which bond shall be approved by

the governor and the state board of auditors, and shall be in such

an amount as such board shall direct, not less than double the

amount of funds to be deposited in such bank at any one time.

§ 239. Treasurer exempt from liability. Whenever any

portion of the funds of the state is deposited in any national or state

banks in the manner above provided the state treasurer and the

sureties on his bond shall be exempt from all liability by reason of

the loss of any such deposited funds from failure, bankruptcy or any

other act of such bank to the extent and amount of such funds in the

hands of such bank at the time of such failure or bankruptcy.

ARTICLE 5.—-BOARDS or HEALTH.

srazrn BOARD or HEALTH.

§ 240. Board, how composed. Oficers of. There is hereby

established a state board of health, composed of a president, vice

president and superintendent of public health. The attorney general

shall be president of such board. ‘ The governor shall appoint some

suitable person, a resident of this state, vice president, and he shall

also appoint by and with the advice and consent of the senate a

superintendent of public health, who shall be learned in medicine, a

graduate of some reputable medical college authorized by law to

grant diplomas and hold a license to practice medicine and surgery

within the state, and be a resident of this state. The several persons

thus appointed shall hold their ofiices for two years from the first

Tuesday in April succeeding their appointment and until their

successors are elected and qualified.

§ 241. Duties of oficers. The president of the board shall

preside at the meetings thereof, and the vice president shall perform

the duties thereof in his absence. The superintendent of public

health shall be secretary of said board. He shall keep a record of all

the proceedings of the state board of health, and of his own acts as

such superintendent, and he shall perform such other duties as are

prescribed by this article, or which may be prescribed by the state

board of health. The records kept by the superintendent shall be at

all times open to the inspection of the public.

§ 242. Meetings Of the board. The several persons composing

the state board of health shall meet as often as once in every six

months at such place in the state as they may appoint.

§ 243. Powers and duties of board. The board shall have

power and it shall be its duty:

_ 1. To fix the time and the place of the meetings of the board, sub

Ject to the provisions of the last section.

2. To make rules and regulations for the government of the board,

its oflicers and its meetings.

3. To make and enforce all needful rules and regulations for the

prevention and cure, and to prevent'the spread of any contagious,

infectious or malarial diseases among persons and domestic animals.
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4. To establish quarantine, and isolate any person affected with

contagious or infectious disease.

5. To isolate, kill or remove any animal afl"'ected with contagious

or infectious disease. '

6. To remove or cause to be removed any dead, decaying or putrid

body, or any decayed, putrid or other substance that may endanger

the health of persons or domestic animals.

7. To condemn or cause to be destroyed any impure or diseased

article of food that may be offered for sale.

8. To superintend the several boards of health in cities, villages

and towns and the county boards of health of the several counties.

9. To empower and direct the superintendent of public health to

do or cause to be done any or all of the things mentioned in subdi

visions four, five, six, seven and ei ht of this section.

§ 244. Compensation of o ers. The president and vice

president of the board shall receive no compensation for the perform

ance of their oflicial duties, but they shall be paid five cents for every

mile actually and necessarily traveled and such other necessary

expenses as they may pay or incur in attending the meeting of the

board, or in the performance of their duties as such ofiicers.

COUNTY BOARD OF HEALTH.

§ 246. Board, how composed. There is hereby established a

county board of health, composed of a president, vice president and

superintendent. The state’s attorney in each county shall be presi

dent of the county board. The board of county commissioners shall

appoint some suitable person, who is a resident of the county, vice

president; and it shall also appoint a superintendent of public health

for the county, who shall be learned in medicine and hold a license to

practice medicine and surgery within the state, and the several persons

thus appointed shall hold their offices for two years and until their

successors are elected and qualified.

§ 246. Duties of oficers of county board. The president

of each county board of health shall preside at the meetings thereof

and in his absence the vice president shall perform the duties of

president. The county superintendent of health shall be secretary of

the board of health of his county. The county superintendent of

health shall keep a record of all the proceedings of the board and of

his official acts, and he shall at the end of every month make a full

report in writing to the superintendent of public health of the pro

ceedings of the county board of health and of his official acts, and

shall, whenever the health of persons or domestic animals is endan

gered, or when any contagious or infectious disease occurs in his

county, either among persons or domestic animals, immediately report

the same to the superintendent of public health. r

§ 247. Meetings of county board of health. The several

county boards of health shall meet at the county seat in their respec

tive counties at such time within thirty days after the appointment

of the county superintendent of health as he may designate. Notice

of the time and place of such meeting shall be by him given to the other

members of the county board at least five days prior to such meeting,

and thereafter the board shall meet at the county seat as often as once

in every three months.

§ 248. Powers and duties of county board of health.

The several county boards of health shall have power within their

118



Public Boards. POLITICAL CODE. §§ 248-252

respective counties, outside of the corporate limits of cities having a

city board of health, subject to the supervisory control of the state

board of health, and the superintendent of public health, to do and

perform all the things mentioned in subdivisions three, four, five, six,

seven and eight of section 243. All expenses actually and necessarily

paid or incurred by the county board of health in carrying out the

provisions of this article shall be audited by the board and certified

to the county commissioners and shall be paid the same as other

county expenses are paid.

§ 249. Powers and duties of superintendent. The county

superintendent of health shall have charge of and superintend, sub

ject to the approval of the board of which he is a member and the

superviso control of the state board of health and the superin

tendent o public health, all the matters and things mentioned in

subdivisions four, five, six and seven of section 243 within his county,

and in case of immediate danger to the health of persons or of

domestic animals he may act, as in his judgment he deems best,

without consultation with the other members of the board for the

prevention of such danger, and shall immediately report such action

to tlii president of the board and to the superintendent of public

hea t .

§ 250. Compensation. The president and vice president of

the board shall receive no compensation for the performance of their

oflicial duties; but shall receive five cents for every mile actually

and necessarily traveled in the discharge of such duties. The county

superintendent of health shall receive five dollars per day for every

day in which he may be actually and necessarily engaged and five

cents per mile for each mile actually and necessarily traveled in the

performance of his duties, and he shall also receive such other sum

as he may necessarily pay or become liable to pay in carrying out and

performing the various duties imposed upon him under the provis

ions of this article, or b the county board of health, all of which

accounts for services, mi eage and other expenses shall be audited by

the board and certified to the board of county commissioners and

paid as other county expenses are paid.

§ 251. Reports. The superintendent of public health shall on

the first day of December of each even numbered year make a full

report to the govemor, which report shall show all that has been done

by the state board of health and by such superintendent during the

two years precedin the making of such report, the number of cases

treated by him an in each county by the county superintendent,

the character and extent during such time of all contagious or infectious

diseases that have been reported to him, all expenditures by the state

board, and in each of the organized counties by the county board and

such recommendations as he may deem advisable for the better pro

tection of the public health and the prevention and cure of contagious

or infectious diseases of persons and of domestic animals.

§ 252. Vacancies. In case a vacancy shall occur in the oflice

of vice president or superintendent, such vacancy shall be filled by

appointment by the governor, and the person so appointed shall hold

the oflice for the unexpired term. In case a vacancy occurs in the

oflice of vice president or superintendent of health in any county

board of health, the superintendent of public health shall appoint

some suitable person to fill such vacancy, and the person so appointed

shall hold such oflice until the next meeting of the state board of

§ 11,c.63,18.s‘5.
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health and until a successor to such oflicer has been appointed by the

state board.

§ 253. Boards of health heretofore established, not

aifected. Nothing contained in this article shall in any manner

affect any board of health heretofore established or that may be

hereafter established in any city, village or incorporated town; pro

vided, however, that all such boards of health shall be under the

superintending control of the state board.

CITY BOARD OF HEALTH.

254. City board, how constituted. There is hereby estab

lis ed in each incorporated city in this state a board of health, which

shall be constituted as follows: the mayor of such city shall at the

first meetin of the city council in April in each year appoint four

aldermen, w 0, together with the city engineer and the health oflicer

as hereinafter provided, shall constitute a board of health and shall

have and exercise the powers conferred upon such board by law and

by the ordinances of such city.

§ 255. Health oflcer. Duties. Salary. At the first meet

ing of the city council in April of each odd numbered year there shall

be appointed by the mayor and confirmed by the council one health

ofiicer, who shall hold his ofiice for two years and until his successor

is appointed and qualified. He shall be a competent physician in

regular practice and shall perform such duties as may be devolved

upon him by law or by the ordinances of such city. Before enterin

upon the duties of his ofiice he shall take the usual oath of office an

given bond, to be approved by the city council, in the sum of one

thousand dollars, conditioned .for the faithful performance of his

duties, and shall receive such compensation as the city council may

determine.

§ 256. Local boards of health. Duties of. Each city board

of health shall perform the duties and exercise the powers herein

provided within the limits of the city for which it is established.

Each county board of health and city board of health shall be known

as the local board of health.

§ 267. Board to make sanitary regulations. Each local

board of health, within its jurisdiction, may examine into all nuisances,

sources of filth and causes of sickness, and make such regulations

regarding the same as it may jud e necessary for the public health

and safety of’ the inhabitants, an every person who shall violate any

published order or regulation made by any board of health, shall be

guilty of a misdemeanor and punished by a fine not exceeding one

hundred dollars, or by imprisonment in the county jail not exceeding

thirty days, or both. _

§ 258. Regulations published. Notice shall be given by each

local board of health of all general orders and regulations made by

them by publishing the same in some newspaper, if there is one pub

lished within the _]11I'lS(llOtl0I1 of such board; if there is none, then

by posting such orders and regulations in five public places therein,

and such publication of such orders and regulations shall be deemed

a legal notice to all persons.

§ 269. Nuisance. Owner to remove. Whenever any

nuisance, source of filth or cause of sickness is found on private property

any member of the local board of health may order the owner or

occupant thereof at his own expense to remove the same within
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twenty-four hours, and such order may be given to such owner or

occupant personally or left at his usual place of abode.

§ 260. Board to act in default of owner. Whenever such

owner or occupant shall fail to comply with the order of such board,’

it may cause such nuisance, source of filth or cause of sickness to be

removed and all expenses incurred thereby shall be paid by such

owner or occupant, or by such other person as has caused or permitted

the same.

§ 261. Complaint to justice, when. Whenever any local

board shall deem it necessary for the preservation of the health of

the inhabitants within its jurisdiction to enter any building or vessel

within such jurisdiction for the purpose of examining into and

destroying, removing or preventing any nuisance, source of filth or

cause of sickness and shall be refused entrance, any member of the

board may make complaint under oath to a justice of the peace within

the jurisdiction of the board, stating the facts in the case so far as he

has knowledge thereof.

§ 262. Justice to issue warrant Such justice shall there

upon issue a warrant directed to the sheriff or other peace ofiicer,

commanding him to take suflicient aid and accompanied by at least

one member of the board of health between the hours of sunrise and

sunset to have such nuisance, source of filth or cause of sickness

destroyed, removed or prevented under the direction of such of the

board of health as accompany him. ' -

263. Any physician to report cases of contagion.

W enever it shall come to the knowledge of any physician or other

person that a contagious, epidemic or infectious disease exists within

the jurisdiction of any local board, he shall immediatel report to

such board in writin the name and place of residence, i known, of

every person afilicte with such disease, and if he is the attending

physician of such person he shall report not less than twice in each

Xieek the condition of each person so afilicted and the state of such

sease.

§ 264. Duty of physician in case of death. It shall be the

duty of each practicing physician in this state to report in writing

to the local board of health the death of each of his patients, who

shall have died within the jurisdiction of such board of any conta

gious, infectious or epidemic disease. Such report shall be made

within twenty-four hours after such death and shall state the specific

name and character of such disease.

§ 265. Keeper of -house. to report. Each keeper of any pri

rate house, boarding house, lodging house, inn or hotel shall report

in writing to the local board of health within whose jurisdiction

the same may occur each case of contagious, infectious or epidemic

disease which may occur in his house, inn or hotel; such report shall

be made within twenty-four hours after the existence of such disease

shall become known to such person, and shall state the name of each

person afflicted with such disease and the nature thereof.

§ 266. Removal of sick person. No person shall without a

permit from the local or state board of health carry or cause to be

removed from without this state to this state, or from one building to

another within this state, or from or to any car or vessel, any person

afliicted with any contagious, infectious or epidemic disease, or the

body of any person who died of such disease.
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§ 267. Vaccination required, when. Each parent or guard

ian having the care, custody or control of any minor or other person

shall cause such minor or other erson to be vaccinated.

§ 268. Duty of school 0 cials. No principal, superintendent

or teacher of any school, and no parent or guardian of any minor

child, shall permit any child having scarlet fever, diptheria, smallpox,

whooping-cough, measles or any other dan erous, infectious or con

tagious disease, or any child residing in any ouse in which any such

disease exists or has recently existed to attend any public or private

school until the local board of health shall have given permission

therefor.

§ 269. Burial, case of contagion, regulations. No person

shall allow to be unburied the body of any human being for a longer

time than four days, or, when death has been caused by an infectious

or contagious disease, for a longer time than twenty-four hours after

the death of such person without a permit from the local board of

health, which permit shall specify the length of time during which

such body may be unburied. In all cases where death has been

caused by an infectious or contagious disease, the body shall, if

directed by said board, be immediately disinfected as may be directed

by it. If the body remains unburied for more than twenty-four hours

it shall immediately be inclosed in a tightly sealed metallic cofin

which shall not thereafter be opened and the funeral of such person

shall be strictly private. In the removal of such body for burial, or

otherwise, only such hearses or other vehicles shall be employed as

may be authorized by said board, and no undertaker or other person

shall bury or prepare for burial the body of any human being without

a certificate signed by the attending physician or by the coroner,

which certificate shall state the name, age, sex and place of abode and

date of death of such deceased person, the name and duration of the

disease of which such person died and whether or not such disease is

contagious, and such certificate shall after the burial of such body be

filed with the local board of health, and whenever any such dead body

shall be presented to any common carrier within the state for trans

portation by such carrier, it shall be accompanied by a duplicate of

such certificate signed by such attending physician'or coroner; a11d

no common carrier shall receive any such body for transportation

unless such certificate shall state that the disease of which such

person died is not contagious, which duplicate shall be securely

attached to and remain upon the outside of the cofiin or other recep

tacle containin such dead body.

§ 270. I ected persons. Removal of. It shall be the duty

of each local board of health, whenever it shall come to its knowl

edge that a case of smallpox, scarlet fever, diphtheria or other infec

tious or contagious disease exists within its jurisdiction, immediately

to examine into the facts of the case and, if such disease appears to

be of the character herein specified, such board shall adopt such

quarantine and sanitary measures as in its judgment tend to prevent

the spread of such disease, and may immediately cause any person

infected with such disease to be removed to a separate house, if in

the opinion of the health officer or superintendent of public health,

such person can be so removed without danger to his health and, if such

infected person cannot be removed without danger to his health, the

local board shall make such quarantine regulations as it deems proper

with reference to the house within which such infected person is, and
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in such cases may cause the persons in the neighborhood to be re

moved and take such other measures as it deems necessary for the

safety of the inhabitants, and shall immediately notify the state board

of health of the existence and nature of such disease and of the

measures adopted by it with reference thereto.

§ 2'71. Temporary hospital. Each local board of health may

provide such temporary hospital or place of reception for persons

afllicted with infectious or contagious diseases as it judges best for

their accommodation and the safety of the inhabitants, and all such

hospitals and all private houses or other places in which exists any

infectious or contagious disease shall during the existence of such

disease be under the control and subject to the regulations of the

local board of health and all the inmates of such house or other

place during the existence of such disease therein must conform to

the regulations and obey the instructions of such local board with

reference thereto.

§ 272. Infected clothing, etc. Destruction of. Any local

board of health may cause to be destroyed any bed or bedding,

clothing, carpets or other articles which have been exposed to

infection from such infectious or contagious disease and may allow

reasonable compensation for the same, or may provide a proper place

with all necessary apparatus and attendants for the disinfection of

such articles and cause all such articles to be disinfected thereby,

and may provide a carriage for the conveyance of such articles or of

persons suffering from such contagious or infectious disease.

§ 273. Board has full power. Expenses. Local boards of

health may employ such persons as may be necessary to carry into

effect the provisions of this article and the regulations established b

them, and such physicians as they deem necessary and provide suo

necessaries of life as in their judgment shall be needed for the

maintenance, welfare and comfort of persons afflicted with contagious

and infectious diseases. All expenses incurred by any local board

of health in canying into effect the provisions of this article and in

providing for the care and maintenance of such sick persons and all

expenses incurred under any of the provisions of this article shall be"

audited and allowed by the board incurring the same; such expenses,

in case of city boards of health, shall be certified to the city auditor

and paid out of the eneral fund of the city and, in case of county

boards of health, shall be certified to the county auditor and paid out

of the general fund of the county; all expenses incurred by such

boards of health for the care, medical attendance or support of any

such sick person shall be a charge upon such person and upon the

person legally chargeable with the support of such person, and may

be collected by suit in the name of the county or city, which shall

have incurred such expense; provided, that, if a physician is called

at the instance of such local board of health to attend a person

infected with a contagious or infectious disease, it shall be at the

expense of such city or county.

§ 274. Neglect of duty herein. Penalty Any health offl

cer, superintendent of public health or any member of any local

board of health, who shall neglect or refuse to perform any of the

duties required to be performed by him under the provisions of this

article, and any person, who fails to comply with, or violates any of

the provisions of this article, or neglects or refuses to conform to any

rules, regulations or measures adopted by the local board of health

5 17. 0. 90. 1898.

§ 18, C. 90. 16113.

§ 19.c.90.1.-393.

§ 20, 0. 90, 1393.

am’d.
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within whose jurisdiction he shall at the time be and which shall

have been published or shall have come to his knowledge, or refuses

or neglects promptly to obey any orders, directions or instructions

givento him by such board of health, shall be uilty of a misde

meanor, and upon conviction thereof shall be punis ed by a fine of not

less than ten nor more than fifty dollars, or by imprisonment in the

county jail not exceeding thirty days, or by both.

Aarrcnr: 6.-—S'I‘ATE Boaan or MEDICAL EXAMINERB.

§ 276. Board of medical examiners. How appointed.

Qualifications. The governor shall appoint a state board of medi

cal examiners consisting of nine members, of whom eight shall be ~

practicin physicians, graduates of reputable medical colleges, who

shall hol their ofice for three years after such appointment and until

their successors are appointed and qualified. Two members of such

board shall be homeopathic physicians and one a lawyer.

§ 2'76. Oficers. Meetings for examinations. Record of

licenses. Such board shall elect a president and treasurer, and shall

have a seal. The president and secretary shall have power to admin

ister oaths. The board shall hold meetin s for examinations at such

place as it may designate on the first uesday in January, April,

July and October of each year, and such special meetings as it may

from time to time appoint. The board shall keep a record of all its

proceedings, and also a register of applicants for license together with

their ages, time spent in the study of medicine and the name and loca

tion of all institutions anting to such applicants degrees or certifi

cates of attendance on ectures in medicine or surgery. Such register

shall also show whether the applicant was rejected or licensed under

this article. Said books and register shall be prima facie evidence of

all matters therein recorded. ‘

§ 2'77. Examinations, how conducted. Licenses, when

revocable. All persons before commencing the practice of medicine,

surgery or obstetrics in this state shall apply to the board for a license

so to do, and such applicant shall submit to an examination in

the following branches: anatomy, physiology, chemistry, histology,

materia medica, therapeutics, diseases of women and children, diseases

of the nervous system, diseases of the eye and ear, medical jurispru

dence and such other branches as the board deems advisable, and pre

sent evidence of having attended three courses of lectures of at least

six months each; the board shall cause such examination to be practi

cal and scientific and sufficient to t.est the candidate's fitness to

practice medicine, surgery and obstetrics. If such applicant passes

the prescribed examination the board shall grant him a license to

practice medicine, surgery and obstetrics in this state, which license

shall be si ed by the president a11d secretary of the board and attested

by the sea thereof. The ‘fee for such examination shall be twenty

dollars, to be applied by the board toward paying the expenses thereof.

The board may revoke or refuse a license for dishonorable or immoral

" conduct, chronic or persistent inebriety or for the practice of criminal

'§ l. c. 93. 1890.

am’d.

§ c. 98- 1890.

am'd.

§ 3, c. 93. 1890.

am’d.

5 4. 0. 93. 1890.

am’d.

abortion. In complaints for violating the provisions of this section

the accused shall be furnished with a copy of the complaint and given

a hearing before the board in person or by attorney.

§ 278. Licenses to be filed. The person receiving a license

shall file the same or a copy thereof, with the register of deeds of the

county where he resides, and the register of deeds shall file the same.
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§ 2'79. Who exempt from provisions of this article. This

article. shall not apply to surgeons of the United States army or navy,

physicians or surgeons in actual consultation from other states or ter

ritories or actual medical students practicing medicine under the

direct supervision of a preceptor.

§ 280. Penalty for practicing without license. Any per

son violating the provisions of this article is guilt of a misdemeanor,

and upon conviction thereof is punishable by a ne of not less than

fifty nor more than one hundred dollars, or by imprisonment in the

county jail not exceeding thirty days, or b both.

§ 281. Certain dead bodies may be used for dissecting.

It shall be lawful for any medical association, regular physician and

surgeon or the professors of any medical college in this state to

receive the body of any person executed pursuant to sentence of law

and of all persons dying in the penitentiary or county jails while under

sentence of law for crime, to be used within the state for the advance

ment of anatomical science, preference being given to medical colleges

established by law within this state.

§ 282. Remains to be interred. Every

professor before receiving any such body sha give to the officer

surrendering the same a suflicient bond conditioned that such body

shall be used only for the promotion of anatomical science within this

state and so as not to outrage public feeling; and that after having

been so used the remains thereof shall be interred in some public

cemete . '

§ 281;. When body not to be used for dissecting. If the

deceased during his last illness requested to be buried or, if within

thirty-six hours after his death any friend or relative asks to have the

body buried, the body shall not be so surrendered, but shall be

buried.

physician, surgeon or

l

ARTICLE 7.-—S'rA'rE BOARD or PHARMACY.

§ 284. Board of pharmacy, how appointed. Vacancies.

The state board of pharmacy shall consist of three members, who

shall hold office for three years and until their successors are appointed

and qualified. Annually or whenever a vacancy occurs in such board

the governor shall, upon the recommendation of the North Dakota

pharmaceutical association, appoint some member thereof as a mem

ber of the board or to fill a vacancy as the case may be.

§ 286. Organization of board. Examinations. Such board

shall within thirty days after the appointment and qualification of a

new member for the full term, meet and organize by the selection of

a president and secretary from its own members, who shall be elected

for the term of one year and perform the duties prescribed by the

board. It shall be the duty of the board to examine all applications

for registration submitted in proper form; to grant certificates of reg

istration to such persons as may be entitled to the same under the

provisions of this article; to cause the prosecution of all persons

violatin its provisions; to report annually to the governor and to the

North ¥)akota pharmaceutical association upon the condition of

pharmacy in the state, which report shall also set forth the proceed

ings of the board for the year, as well as the names of all pharmacists

registered. The board shall hold at least two and not more than four

meetings each year for the examination of applicants for registration

and the transaction of such other business as shall pertain to its

5 5, c, 93. 1890.

am'd.

§ 6, (3. 93, 1890'.

§ 1, C. 92. 1890.

am‘d.

5 2. c. 9-2. 1890.

am'd.

§ 8, c. 92. 1890-.

am'd.

§ 4, c. 108. 1890.

am’d.

turn:

E‘3"‘
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§ 9, c. 103. 1890.

am‘d.

3 10, 0. 108. 1890.

4, c. 80. 1893.

am‘d.

duties, and it shall give at least thirty days’ public notice of the time

and place of such meetin in three pharmaceutical journals of general
circulation in the state. El‘

execution of its duties and shall keep a book of registration, in which

shall be entered the names and places of business of all ersons

registered and the facts on which such registration was grant . Two

members of the board shall constitute a quorum. The board shall

have power to cancel the certificate of any registered pharmacist for

intemperance, incompetency or illegal sale of intoxicating liquors,

upon the sworn complaint of three reputable citizens, chargin any

re istered pharmacist with intemperance, incompetency or the i legal

sa e of intoxicating liquors. The board shall appoint a time and

place for hearing such charges and shall give the pharmacist so

charged at least ten days notice b mail of the time and place of the

hearing, when he shall appear an answer such char es. If the board

finds any of such charges to be true, they shall fort with cancel the

certificate of such pharmacist and his registry as a pharmacist.

§ 286. Who entitled to registry. To entitle a person to

registry he must be a graduate in pharmacy from a college approved

by the board or have been engaged for a period of not less than four

years in the preparation of physicia.ns’ prescriptions.

§ 287. Certificates. F965. Each applicant for registration

shall pay to the secretary the sum of five dollars, before examination,

provided, that in case of a failure to pass a satisfactory examination,

he may be re-examined at any re ular meeting of the board upon pay

ment of a fee of three dollars. egistration as a pharmacist entitles

the person registered to membership in the North Dakota pharma

ceutical association.

§ 288. Registered assistants, qualifications of. Fees. Any

assistant in pharmacy over the age of eighteen years, not having the

qualifications of a registered pharmacist, who shall have been engaged

two years in assisting in the compounding of prescriptions, shall upon

furnishing satisfactory evidence thereof to the board and upon-pay

ment of a fee of one dollar be entitled to a certificate as a registered

assistant. Annually thereafter during the time he shall continue in

such duties he shall pay to the secretary the sum of fifty cents for

which he shall receive a renewal of such certificate.

§ 289. Registration fees. Gertificatesto be posted. Each

registered pharmacist engaged in the practice of his profession shall,

annually, during the time he shall continue such practice, on such

date as the board of pharmacy shall determine, pay a registration fee,

to be fixed b the board, in no case exceeding three dollars, upon

which he sha l receive a renewal of such registration and of member

ship in the North Dakota pharmaceutical association. Each certifi

cate of registration and each renewal thereof shall be conspicuously

posted at the place of business of the holder.

§ 290. Salaries. Board to make reports. The secretarv of

- the state board of pharmacy shall receive a salary which shall be

determined by such board; he shall also receive his traveling and

other expenses incurred in the performance of his oflicial duty. The

other members of such board shall each receive the sum of five

dollars for each day actually engaged in its service, and all legitimate

and necessary expenses incurred in attendin the meetings of the

board or in performing other official duties. buch expenses shall be

paid only from the moneys received by the board under the provis

O

he board shall make rules for the proper i
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ions of this article, and no part of the salary or other expenses of the

board shall be paid out of the state treasury. Any moneys remaining

after the pa ment of the salaries and expenses herein provided for

shall be hel by the secretary of the board as a special fund for meet

ing the expenses of the board and of the annual meeting and report

of the North Dakota pharmaceutical association and other necessary

expenses that may be incurred by such association. The secretary of

the board shall give such bonds as the board shall from time to time

require. The board shall in its annual report render an account of

all moneys received and disbursed by it.

§ 291. Forfeited membership. How renewed. Nothing

in this article shall be so construed as to prevent any person, who has

once been a member by examination, and who may have forfeited his

membership by non-payment of fees, from renewing his registration

within two years by paying such fees without examination.

ARTICLE 8.—S'rsrs Bosnn or DENTAL EXAMINEBS..

§ 292. Who may practice. License. It shall not be lawful

for any person to practice dentistry in this state without having a

license so to do from the board of dental examiners.

§ 293. Board. How constituted. The state board of dental

examiners, consistin of five members, heretofore created, shall con

tinue to be the state ard of dental examiners. Upon the expiration

of each member's term of office the govemor shall appoint his suc

cessor, who shall hold ofiice for five years and until his successor is

appointed and qualified. All vacancies in such board shall be filled

by appointment by the governor. No person shall be eligible to

appointment on such board who is not a practicing dentist in this

state.

§ 294. Power to make rules. Offlcers. Records. Such

board shall have power to make reasonable rules and re ulations for

carrying into effect the provisions of this article. It sha l choose one

of its members president and one secretary thereof, and shall hold

regular meetings twice in each year, and such special meetings as the

board may by its rules provide. A majority of the members of the

board shall constitute a quorum for the transaction of business, but a

less number may adjourn from time to time. The board shall keep

full and complete minutes of its proceedings and of its receipts and

disbursements and a full and accurate list of all persons licensed and

registered by it, and such records together with the list of licensed

and registered dentists shall be public records, and shall at all reason

able times be open to public inspection. Such records, or a transcript

of the same, or any part thereof, under the seal of the board, duly

certified by the secretary thereof, shall be competent evidence of the

facts therein stated. A certificate of the secretary under the seal of

the board, stating that any person is or is not a registered dentist,

shall be prima facie evidence of such fact. The president and secre

tary of the board shall have authority to administer oaths, and the

board shall have power to hear testimony as to all matters relating to

the duties imposed upon it by law. If any member of the board shall

without cause absent himself from two of its regular meetings con

secutively his ofiice shall be deemed vacant and such vacancy shall be

filled by appointment as hereinbefore provided.

§16, c. 103.1890.

am'd.

$1. c. 58. 1890.

am'd.

Q 2. c. 5%. 1890.

amkl.

§ 8, c. 58. 1390.
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§ 4. c. .5§i1890- § 295. Certificate of registration. Fee. It shall be the duty
am" of each person licensed by the board to practice dentistry in this

state to procure from the secretary of the board, on or before July .

first. annually, a certificate of registration. Such certificate shall

be issued by the secretary upon payment of a fee to be fixed by

the board, not exceeding the sum of two dollars. All certificates so

issued shall be prima facie evidence of the right of the holder to

practice dentistry in this state during the time for which they were

issued. Any certificate or license granted by the board may be

revoked by it upon conviction of the party holding it of a violation

of an of the provisions of this article. Every person receiving such

certi cate shall conspicuously expose the same in his place of

business.

§ 5, C. 5_s, 1s90. § 296. Examination and qualification of practitioners.
’"“ ‘L Any person desiring to be in the practice of dentistry in this state

must in order to be eli ible or examination furnish to the board satis

factory evidence that e has been engaged in the active practice of

dentistry for at least three years immediately preceding such exami

nation, or that he has pursued the study of dentistry in the oifice or

under the supervision of a regularly practicin dentist for such period.

He shall be examined by the board with re erence to his knowledge

and skill in dentistry, and if upon such examination such person is

found in the judgment of said board to possess suitable qualifications

to practice dentistry, and, if the board is satisfied that the applicant

has a good moral character, it shall issue to such applicant a license

to practice dentistry in accordance with the provisions of this article;

provided, that any person desiring to commence the practice of den

tistry in this state and having a diploma issued by an reputable

dental college or dental department of any university shal ,in person,

present the same to the state board of examiners, and the board being

satisfied as to the genuineness of the diploma, may without examina

tion issue a license to such person to practice dentistry in this state

on payment of the license fee hereinafter provided for. All licenses

issued by the board shall be signed by the several members thereof,

and be attested by its president and secretary under the seal of the

board.

§ 1. 0. 5;. 1s90. § 297. Who regarded as practicing dentistry. A person
am d’ shall be deemed to be practicing dentistry within the meaning of this

article, who shall perform operations or parts of operations of any

kind or treat diseases or lesions of the human tooth or jaw or correct

malpositions thereof. But nothing in this article contained shall be

so construed as to apply to acts of bona fide students of dentistry

done in the pursuit of clinical advantages under the direct super

vision of a preceptor or a licensed dentist in this state during the period

of their enrollment in a dental college and attendance upon a regular

course in such college, or to prevent any legally qualified resident

physician and su eon from extracting teeth, or to prevent any personfrom using any lgomestic remedy or other means for the relief of

a1n.
§s.c.5s.1s00. p § 298. Fee for examination. Annual reports, etc. The

amid’ board of dental examiners may require each person applyin to it for

examination to pay a fee not exceeding ten dollars, which s all in no

case be returned. If the applicant shall receive a license to practice,

he shall thereupon pay the further sum of five dollars, which shall

also entitle him to receive a certificate of registration for the current
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or registration year in which such license is issued. Thereafter he

shall annually obtain a certificate as hereinbefore provided. Out

of the funds received by the board each member may be paid

the sum of five dollars for each day actually engaged in the duties of

his oflice, and four cents per mile for the distance necessarily traveled

in going to or returning from meetings of the board. Such

expenses shall be paid from the fees received by the board under the

provisions of this article and no part of the salary or other expenses

of the board, except the printing of the annual report, shall be paid

out of the state treasury. All moneys remaining after the payment

of such per diem allowance and mileage as above prov-ided for shall

be held by the secretary as a special fund for defraying the expenses

of the board in carrying out the provisions of this article. The sec

retary shall give a bond in such sum and with such conditions as the

board may from time to time direct. The board shall make an annual

report of its proceedings to the governor on or before the fifteenth

day of November in each ear, which report shall contain an account

of all moneys received an disbursed by the board during the preced

111 ear.

§ £99. Penalty for violation of this article. Any person vio

lating any of the provisions of this article is uilty of a misde

meanor, and upon conviction thereof is punisha le by a fine, not

exceeding three hundred dollars, or by imprisonment in the county

jail, not exceedin sixt days, or by both.

§ 300. Pen ty for false pretense. Any person who shall

knowingly or falsely claim or pretend to have or hold a certificate of

registration, diploma or degree ranted by a society or by the board

of dental examiners, or who shal falsely and with intent to deceive

the public claim or pretend to be a graduate from any dental college,

not being such graduate, is guilty of a misdemeanor, and upon

conviction is punishable as provided in section 299.

§ 301. Penalty for practicing under false name, etc. Any

person who shall be licensed under the provisions of this article a11d

who shall practice dentistry under a false name with intent to deceive

shall be liable to have his license revoked upon twenty days’ notice of

such proposed revocation and of the time and place of considering

such revocation by the state board of dental examiners. Any person,

who after revocation of his license continues to practice dentistry in

this state is guilty of a misdemeanor and upon conviction thereof is

punishable as provided in section 299.

C H A P T E R 5.

STATE OFFICERS AND BOARDS.

ARTICLE 1.—MIscr.LLANEoUs PROVISIONS.

§ 302. Beginning and end of fiscal year. The fiscal

year for the state shall commence the first day of July and end on the

thirtieth day of June in each year, and all reports required annually

or biennjally by any state ofiicer shall be made to and include the

thirtieth day of June preceding, and all accounts of said officers shall

be closed and balanced to that date.

§ 303. Appropriations, when available. All appropriations

made for the maintenance of the state institutions or other purposes

58 1890.§9,0.

~ a.am

§ 10, C. 58, 1890.

§ ll, c. I58. 1890.

am‘d.

§ 1, C. 67, 1803.

§ 2. 0. 67. 1393.
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§ 1, c. 118.1890.

am'd.

§ 2, C. 118, 1890.

§1, 0. 98. 189l.

5 2, c. 98, 13:11.

§ 3, c. 98, 1891.

§ 2. c. 182, 1890.

am’d.

by the legislative assembly shall become available on the first day of

July next succeeding their enactment, unless otherwise specially pre

scribed by law. .

304. Penalty for failure to make reports. Any public

0 cer who is required to make an official report to any other ofiicer,

or board, who willfully neglects to make such report at the time and

substantially in the manner required by law, shall forfeit and pay to

the state a penalty of not less than twenty dollars nor more than five

hundred dollars, to be recovered from such delinquent oflicer, or from

him and the sureties upon his oficial bond.

§ 305. Attorney general to prosecute. Upon the willful

ne lect of any public oificer to make any report required by law it

sh l be the duty of the ofiicer or board to whom such report should

be made promptly to notify the attomey general of such failure to

report, whose duty it shall be to investigate the neglect of duty com

plained of; and, if in his opinion, the ofiicer has not a sufiicient excuse

for such fai-lure, the attorney general shall prosecute such otficer for

the recovery of the penalty above provided.

§ 306. Penalty. Any county, city, village, civil township, school

township or school district officer, who is required by law to make

an official report to any other county. city, village, civil town

ship, school township or school district ofiicer, board, tribunal or

state ofiicer, and who willfully neglects to make such report, or fails

to perform such otficial duties, shall forfeit and pay to the state a

penalty of not less than ten nor more than two hundred dollars, to be

recovered from such delinquent officer, or from him and the suretics

upon his oflicial bond, in a civil action to be brought by the state's

attorney in any court of record having jurisdiction.

§ 307. Examination of records. State’s attorney to prose

cute. It shall be the duty of the board of county commissioners and

the state’s attorney in each county to examine the records of the several

county oflicers at the end of the oflicer's term of office to see that they

have been properly kept. Any failure must be remedied or it shall

become the duty of the state's attorney to prosecute any such otficer

for neglect as provided in the last section. It shall also be the duty

of the city council, board of aldermen, village trustees, civil township

supervisors, school township or school district board, as the case may

be, to examine the records of their severaltofiicers in a like manner,

or upon complaint by the proper board the state’s attomey shall

prosecute as provided in the last section.

§ 308. Blanks to be furnished. It shall be the duty of the

county, city, village, civil township, school township or school district

officer to provide at the expense of the county, city, village, civil

township, school township or school district such blanks and records

as are necessary for making the proper record and the transaction of

any oflicial business connected with his office.

ARTICLE 2.—UNIFORM Srsrsn or Acconsrmc.

§ 309. State institutions to designate accounting oficer.

Duties. The’managing board of each of the state institutions shall

designate an accounting oflicer, whose duty it shall be to keep or

supervise the financial accounts of the institution and to perform such

other duties as shall be prescribed by law or by such managing board.

They shall also designate either the accounting oflicer or some other
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oflicer of the institution to act as a purchasing agent, whose duty it

shall be to purchase all goods and supplies needed for the institution

under such rules and regulations as the managing board shall pre

scribe.

§ 310. Institution treasurer. Duties of. The managing
I board of each state institution shall also appoint an institution treas

urer, which treasurer shall be either some trustworthy person residing

in the city or village at which the institution is locatedor some sol

vent national or state bank in such city or village. Such treasurer shall

give a bond in such sum as the managing board may require, to be

approved by the board and to be subject to the approval of the gov

ernor. It shall be the duty of such treasurer to hold and safely keep

all public funds belongin to the institution which may come into his

hands from any source an to pay out the same only on written orders

signed by the accounting oflicer of the institution and countersigned

by a member of the managing board, who shall have been authorized

by a vote of the board to sign such orders. -

§ 811. Care and custody of funds belonging to inmates.

It shall be the duty of each superintendent of any state institution,

when the care and custody of any funds belonging to inmates thereof

is by law devolved upon him, to keep accurate accounts of such funds

in books provided for that purpose, and to pay out such funds under

such rules and regulations as may be prescribed by law or by the

board of management, taking proper vouchers therefor in all cases;

and every such superintendent shall ive a bond in such sum as may

be required by law, or may be prescri ed by the board of managers of

such institution, to be subject to the approval of the state examiner,

conditioned for the faithful performance of his duties and a due

accounting for the funds intrusted to his care.

§312. Funds belonging to institutions to be paid to

superintendent. Each otficer a11d employee of the several institu

tions shall pay over to the superintendent of the institution without

delay any funds which may come into his hands belonging to any

inmates of the institution and of which the superintendent is the

legal custodian, and pay over to the accounting oflicer of the institu

tion without delay any funds which may come into his hands belong

ing to the institution.

§ 313. Duty of accounting oficer. The accounting oflicer of

each institution at the close of each month or oftener shall pay over

to the institution treasurer all institution funds which may have come

into his hands from sales of public property, board of inmates, labor

of inmates or from other sources, and at the close of each fiscal quarter

to draw an order on the institution treasurer in favor of the state

treasurer for the amount of all such miscellaneous receipts, and at the

same time to forward to the state auditor a statement of the amount

of the same and the sources from which they have arisen.

§ 314. Duty of state auditor and treasurer. g It shall be

the duty of the state auditor upon receiving such statement to place

in the hands of the state treasurer a draft for the amount upon the

institution treasurer, specifying the fund to which the same is to be

credited, and upon payment of such draft to place the amount so

received to the credit of such institution, adding to it any appropria

tion that may have been previously made by the legislative assembly

for the institution, distributing it to the several appropriations from

which it may have arisen, or to the current expense appropriation

§ a. c. 182.1890.

§ 4, C. 182, 1890.

am‘d.

145 a. 0.182.159’).

§5h,c_182,1890.

§5c. (2182. 1-90.
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§ 6, c. 182, 1890.

am’d.

§ 110.182.1890.

§ 8, 0. 182. 1890.

§ 9. G. 182, I890.

according to his discretion; provided, that the miscellaneous receipts

of the penitentiary and the state reform school shall be paid over to

the state treasurer monthly instead of quarterly in like manner as

herein provided.

§ 316. Duplicate monthly pay rolls. Bills for supplies, etc.

The accounting officer of each institution shall prepare a duplicate

monthly pay roll or pay rolls, showing the services rendered by each

oflicer and employee of the institution, which pay roll shall contain

the receipt of such oflicers and employees for the orders issued to

them in payment for their services. Services rendered or labor

performed by persons other than oflicers or employees shall be

accounted for and proper vouchers made. The accounting officer

shall require all persons selling goods or supplies to the institution

to furnish with such goods, when delivered, bills or invoices in

duplicate, and he may require persons, who furnished goods at inter

vals during the month, to furnish also a detailed statement in dupli

cate at the close of the month. Such bills and invoices shall, when

ever practicable, be made upon the bill heads or blanks used by such

persons‘ in their business.

§ 316. Manner of filing bills, etc. Duplicates sent to

state auditor. Each of the original and duplicate bills mentioned

in the last section shall be inclosed in an envelope or jacket, on one

side of which shall be a classification of the items contained in the

bill, and on the other side a receipt in the following form: Received

on the . . . . .. day of . . . . . . .. from the . . . . . . . . . . . . (here insert the

name of the accounting oflicer) of the . . . . . . . . (here insert the name

of the institution) an order on the treasurer of the . . . . . . . . . . for the

sum of . . . . . . . . . . . . dollars, in payment of the within account. Any

pay rolls and vouchers for services rendered or labor performed shall

be inclosed in similar envelopes or jackets. One of the duplicate

pay rolls or bills with the accompanying receipts shall be retained by

the accounting oflicer in the files of the institution and the other

shall be sent to the state auditor within thirty days after the issuance

of an order on the institution treasurer for the payment of the same.

§ 317. Duty of storekeeper. It shall be the duty of the

storekeeper of each institution, or some person to be designated b

the superintendent, to check oil" all goods and supplies, when received:

by the invoices; to certify thereon the quantity and condition of the

same, and to notify the superintendent or the accounting oflicer

forthwith, in case such goods or supplies do not appear to be of the

kind or the quantity purchased or bargained for. In case goods are

received without an invoice it shall be the duty of such storekeeper

or designated person to make a memorandum bill of such goods and

certify thereon as herein required.

§ 318. Expense lists to be prepared monthly by account

ing oficer. The accounting oflicer at the close of each month

shall make, or cause to be made, an expense list for expenses incurred

during the month under appropriations for current expenses, and a

separate expense list for expenses incurred under appropriations for

other purposes, showing the name of each person renderin service

or furnishing supplies, the nature of the service rendered an at what

rate, the quantity, kind, price and cost of supplies furnished, and the

amount to which each person is entitled by law; provided, that the

state auditor may in his discretion allow items of the same class

amounting to less than one dollar each, except food items, to be con
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solidated on the expense list as “sundries.’- Such expense list shall

be audited by the managing board or a committee of the same, and

shall be certified by the accounting oflicer of each institution and a

member of the managing board to be desi nated by ‘the board, and

shall be forwarded to the state auditor by t e accounting officer, not

later than the eleventh day of the succeeding month.

§ 319. State auditor to draw warrants on receipt of §10,e,1g-2,1590,

expense lists. On receipt of such certified expense list the state

auditor shall examine, adjust and approve, suspend or reject the’

same, and on or before the sixteenth day of each month draw his war

rants on the state treasurer for the amounts due thereon to each insti

tution, and no money shall be paid out of the state treasury for the

use of such institution except on expense lists duly certified; provided,

that the state auditor may in his discretion draw his warrants for an

amount not exceeding twenty per cent in addition to the amount of

the expense list, to be used for the immediate payment of such

accounts as he may authorize to be so paid; such payments to be

properly accounted for on the next monthly expense list.

§ 320. When auditor to cancel unexpended appropria

tions. The state auditor shall at the close of each biennial period

cancel all unexpended appropriations or balances of appropriations,

which shall have remained undrawn for the period of two years after

the expiration of the biennial period during which they became avail

able under the law; provided, that the govemor, secretary of state and

attomey general may continue such appropriation or balances in

force temporarily upon recommendation of the state auditor.

§ 321. Appropriation of miscellaneous receipts. There is

hereby appropriated for the use of the several institutions all the

funds in the state treasury derived from miscellaneous receipts under

sections 312 and 313.

§ 322. Auditor to keep account with each organized

county. The state auditor shall keep an account with each'organized

county of the state in which each county shall be char ed with the

amount of delinquent tax now due the state and with al sums here

after levied in each county for state purposes; and credited with all

sums paid into the state treasury on account of such taxes.

§ 323. County auditors to furnish abstract of tax list.

He shall require the county auditors to fumish him with an abstract

of the tax lists of their respective counties when the same are com

pleted on such blanks as he shall prescribe.

§ 324. Monthly statements of taxes collected. County

treasurer to fiu'nish. He shall require the several county treas

urers to fumish him with a statement, attested by the county auditor,

on the fifteenth day of each month, showing the amount of state taxes

collected durin the preceding calendar month, and the October

statement shall an abstract of the total receipts by the county

treasurer for the preceding year.

§ 325. Auditor to deliver to state treasurer order on

county treasurer. The state auditor shall immediately after receiv

inv the statement provided for in the preceding section draw and

deliver to the state treasurer an order on each county treasurer for the

amount so certified as collected for the state, and charge the state

treasurer with the same, giving the county credit for the amount and

sending to the county auditor of each county a duplicate of such

_ § 11, 0.182, I890.
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order or draft.
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§ 326. State treasurer to notify county treasurer. The

state treasurer shall notify each county treasurer of the amount of

such draft or order and designate the manner in which the money

shall be forwarded to him, and upon receipt of the same shall forward

such draft or order to the county treasurer with his indorsement, and

such draft or order shall be the county treasurer’s receipt for the

amount stated. '

§ 327. Record of fees to be kept by state oficers. Re

ports. Every state oificer, required by section 84 of the constitu

tion of this state to cover into the state treasury all fees and profits

arising from such ofiice, shall keep a record of all such fees or profits

in a book kept for that purpose, which book shall be the property of

the state. They shall report to the state treasurer quarterly the

amount of fees or profits received, verified by oath, and at the same

time pay the amount of such fees or profits to the treasurer, taking

duplicate receipts therefor, one of which shall be filed with the state

auditor forthwith, and the auditor shall charge the treasurer with the

amount thereof.

. § 328; Apportionment of moneys belonging to counties,

how made. The apportionment of all moneys paid into the state

treasury, any part of which is required by law to be paid to the several

counties or to municipal corporations, shall be made by the auditor

and treasurer, and each shall keep an account with such counties or

corporations, crediting them with all such apportionments and charg

in them with all sums paid to them. The auditor shall draw an

o er on the state treasurer for the amount so credited, and forward

the same to the county treasurer of such county or the clerk of such

corporation, and at the same time send a written notice to the county

auditor or clerk of such corporation, stating the amount so appor

tioned.

§ 329. Moneys, how paid from treasury. Moneys shall be

paid from the state treasury only upon the warrant or order of the

auditor, and each warrant shall specify upon what fund or from what

apportionment it is to be paid; provided, however, that the treasurer

may redeem outstanding bonds or pay interest on bonds when due

without the auditor’s warrant, retaining such bond or interest coupon

as his voucher for such payment until the next succeeding settlement.

§ 330. Account current between auditor and treasurer.

The auditor shall keep an accurate account current with the treas

urer, charging him with all moneys received and crediting him with all

sums paid out upon the surrender of the vouchers for such payments.

§ 331. Monthly statements. The treasurer and auditor shall

on the first day of each mo11th have a full settlement of the business

of the preceding month, at which settlement the treasurer shall turn

over to the auditor all vouchers for payments made by him, taking the

auditor’s receipt for the same.

§ 332. Separate accounts with the several appropriations.

The auditor and treasurer shall each keep a separate account with the

several appropriations made by the legislative assembly, and also with

each fund created by the sale of bonds and each permanent or current

fund created by law.

§ 333. Auditor and treasurer to procure books, blanks,

etc. The auditor and treasurer are authorized and empowered to

procure the necessar books and blanks to enable them to comply

with the provisions o this article.
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Anrrcns 3.~—CLE1iK HIRE FOB STATE OFFICES.

§ 334. Clerk hire allowed and fixed. The following amounts

are hereby fixed a11d allowed for clerk hire for the several state oflices

hereinafter mentioned, which sums shall be paid in monthly payments

on the warrant of the state auditor: governor’s office, two thousand

nine hundred dollars per annum; secretary of state’s ofiice, two

thousand five hundred dollars per annum; treasurer’s ofiice, one

thousand five hundred dollars per annum; auditor’s office, two

thousand five hundred dollars per annum; attomey general’s ofiice,

one thousand five hundred dollars per annum; superintendent of public

instructi0n’s ofiice, one thousand eight hundred dollars per annum;

commissioner of insuranoe’s office, two thousand one hundred dollars

per annum; commissioner of agriculture and labor’s ofiice, one thou

sand five hundred dollars per annum; secretary of the board of rail

road commissioners, one thousand dollars per annum; provided, that

all clerical appointments shall first be referred to the governor for

his ap roval.

§ 3 5. Annual appropriation. There is hereby annually

appropriated out of any money in the state treasury not otherwise

apprlopriated a sum sufficient to carry out the provisions of this

artic e.

ARTICLE 4.-——S'1‘ANDING APPROPRIATIONS.

FOR SALARIES OF STATE OFFICERS.

§ 336. Annual appropriation. There is hereby annually

appropriated out of any funds in the state treasury not otherwise

appropriated such sums as may be necessary to pay the salaries of

the various state oflicers.

§ 337. Salaries payable monthly. Unless otherwise pro

vided b law the state auditor is directed to draw his warrant for

such sahiries monthly as the same become due.

FOR MAINTENANCE OF PUBLIC OFFICES.

§ 338. Supplies for public ofices. Appropriation. The

board of trustees of public property are authorized and empowered to

provide all necessary furniture, fuel, lights, stationery, postage and

all other necessary supplies for the state offices and to make all

necessary repairs upon the capitol buildin and executive mansion

and the public grounds and parks connecte therewith, and there is

hereby annually appropriated out of any mone in the state treasury

not otherwise appropriated the sum of seven t ousand dollars, or so

much thereof as may be necessary to carry out the provisions of this

section, and the state auditor is empowered to draw his warrant for

such sums as he shall deem to be due on accounts or claims against

such appropriation upon approval thereof by the governor, and the

state treasurer is hereby directed to pay such warrants from the

general fund of the state.
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CHAPTER 6.

OFFICES AND OFFICERS.

ARTICLE 1.——QUALIFICATION ron Orrrcs.

§ 339. Civil oficers to qualify. Except as otherwise specially

provided, all civil officers shall qualify substantially in the manner

and form herein set forth.

§ 340. Certain oficers to give bonds. Each civil officer

' elected by the people or appointed by the governor or by any other

authority provided by law, except the governor and the officers and

members of the legislative assembly, judges of the supreme and district

courts, county commissioners, court stenographers, the mayor and

aldermen in cities, the president and trustees in villages, but includ

ing township treasurers, clerks, justices of the peace and constables,

shall, before entering on his duties, give a bond conditioned for the

faithful and impartial discharge of the duties of his ofiice, (naming it

fully), and render a true account of all moneys and property of every

kind that shall come into his hands as such oflicer and pay over and

deliver the same accordin r to law.

341. Oath of ci ' oficers. Each civil oflicer in this state

be ore entering upon the duties of his oflice shall take and subscribe the

oath prescribed in section 211 of the constitution. Such oath shall

be indorsed upon the back of or attached to his bond, in case of an

olficer required to give a bond, or indorsed upon the back of or

attached to the commission, appointment or certificate of election, in

case of an oflicer not required to give a bond.

‘ § 342. Approval of bonds. The bonds of all state and district

officers shall be given to the state, shall be approved by the governor

as to sufficiency and by the attomey general as to form and such

bonds and a duplicate original of the oaths of all other such officers

shall be deposited in the ofiice of the secretary of state. The secre

ta.ry of state shall keep a book in which shall be made a correct copy

of such bond, which book shall be called the “bond record” and,

when such bonds have been recorded, they shall be deposited with

and kept on file in the oflice of the state treasurer, except the bond of

the state treasurer, which shall be deposited with and kept on file in

the ofiice of the state auditor. The secretary of state and state treas

urer on receipt of such bonds shall issue a receipt therefor and such

receipt shall be filed in the oflice of the state auditor. The bonds of

all county, township and municipal ofiicers shall be iven to the county;

those of all county and municipal ofiicers under t e county shall be

approved by the state’s attorney as to form and by the board of county

commissioners as to sufliciency, and such bonds and a duplicate ori i

nal of the oaths of oflice of all other such oificers shall be filed with t e

county auditor, except the bond and oath of such auditor, which shall

be filed with the clerk of the district court for the county or judicial

subdivision. The bonds of township officers shall be approved by the

chairman of the board of supervisors of the township.

§ 343. Amounts of bonds of various officers. The bond of

each state ofiicer required to give a bond, the amount of which is not

otherwise provided by law, shall be in the penal sum of five thousand

dollars; of the county auditor, register of deeds and clerk of the

district court in the penal sum of ten thousand dollars each, except in

counties having a population of less than ten thousand inhabitants,
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in which counties such bonds shall be in the penal sum of five thou

sand dollars each; of the state’s attomey and county judge in the

penal sum of two thousand dollars each; of'the county superintendent

of schools, justices of the peace, constables and notaries public in the

sum of five hundred dollars each. The bond of the sheriff, coroner and

county treasurer shall each be in a penal sum to be fixed by the board

of county commissioners; but that of the county treasurer shall not

be in a less penal sum than four thousand dollars, except when the

total amount of taxes to be collected by him in any year is less than

two thousand dollars, then in double the amount of taxes to be col

lected: but in no case shall the bond of the county treasurer be less

than one thousand dollars.

§ 344. Additional bond may be required of county treas

urer. The board of county commissioners may require the county

treasurer to give additional sureties whenever in the opinion of the

board the existing security shall have become insuificient; and such

board is authorized and empowered to require from the county

treasurer an additional bond as required by law with good and sufli

eient sureties in such sum as the board may direct, whenever in their

opinion more money shall have passed or is about to pass into the

hands of such treasurer than is or would be recovered by the penalty

in the previous bond.

§ 345. Failure to give additional bond. Effect. If any

county treasurer shall fail or refuse to ive such additional bond or

sureties for ten days from and after the ay on which such board shall

require him so to do, his oflice shall become vacant and another

treasurer shall be appointed according to law.

§ 346. Bonds of township and school district offlcers.

It shall be the duty of each county auditor on or before the first day

of March in each year to procure the proper blank bonds and send

them to the clerk of each township and school district, and all such

oflicers required by law to ive bonds shall procure such bonds from

the proper clerk; and sha l immediately after the execution and

approval thereof hand the same to the clerk of the township, whose

duty it shall be forthwith to file such bonds, except those of justices

of the peace, with the county auditor, and the county auditor shall on

receipt thereof examine such bonds and see that they are properly

executed and, if he finds that any bonds are not executed accordin

to law, he shall note thereon any errors and return them to the clerk

for correction, and it is hereby made the duty of the clerk to have

such bonds corrected forthwith and return the same to the county

auditor. The count auditor shall not issue any order upon thecountv treasurer for fvunds or money belon ing to a civil township or

school district to any person as treasurer o such township or school

district until his bond has been filed as in this section provided.

§ 347. Township clerk to require oflcers elected to

qualify. It shall be the duty of the clerk of the township to require

all legally elected oflicers, who accept the oflice to which they are

elected, to qualify within the time prescribed by law and in accord

ance with all other provisions thereof. If any clerk refuses or ne -

lects to file the bonds of township oflicers as above provided, he sha l

be liable to a fine of not less than ten nor more than fifty dollars.

§ 348. Fee for filing township oflicers’ bonds. An appro

priation of fifty cents for each bond required to be filed shall be made
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by the township and paid to the county auditor for the proper filing

and entering of such bond,

§ 349. Sureties to bond. Each oflicial bond shall be given .

with at least two sureties, but the bond of the state treasurer shall

have at least four, and that of a county treasurer at least three sureties.

350. Governor may require additional bond of state

0 cers. VVhenever the governor shall deem the bond filed by any

state ofiicer insufficient, he may require another bond to be furnished

with sutficient sureties, and for failure to give such bond within ten

days after being so required such ofiice shall be deemed vacant.

§ 851. Approval of bond must be signed by offlcer ap

proving. The approval shall in all cases be indorsed upon the bond

and signed by the officer approving the same; but i11 case the board

of county commissioners or the chairman of the township board of

supervisors shall decide that a bond presented to them is insuflicient,

a reasonable time, not exceeding five days, shall be allowed the oflicer

to supply a suflicient bond, and such board or ofiicer may take three

da s to consider the approval of any bond. If such board or ofiicer

re uses or neglects to approve a bond of any county or township

ofiicer elect, he may upon three days’ notice to such board or otficer

present the same to the judge of the district court, who shall, unless

good cause for delay is shown, proceed to hear and determine the

sufiiciency of such bond, and may approve or disapprove the same as

the facts warrant.

§ 352. Bonds must be recorded. The bonds of all county

officers shall immediately after the approval of the same be recorded

at length in the ofiice of the register of deeds of the county in a book

to be provided for that purpose. W’hen such bonds are so recorded

they shall be forthwith filed as provided in section 342.

§ 353. When term of ofice begins. Except when otherwise

specially provided, the regular term of office of each county, township

and precinct oflicer, when elected for a full term, shall commence on

the first Monday of January next succeeding his election, but, if the

ofiice to which he was elected was vacant at the time of his election,

although he was not elected to fill such vacancy, he shall forthwith

qualify and enter upon the duties of his oflice.

§ 354. When oficers shall qualify. Except when other

wise specially provided, all state, district, county, township and pre

cinct otficers shall qualify and enter upon the discharge of the duties

of their ofiice on the first Monday of January next succeeding their

election, or within ten days thereafter.

§ 355. Failure to qualify. Vacancy. If any person elected

to any oifice mentioned in the preceding section shall fail to qualify and

enter upon the duties of such ofiice within the time fixed by law,

such office shall be deemed vacant and shall be filled by appointment

as provided by law; but if there is a contest for such ofiice, or if the

person elected to such office is prevented or obstruc_ted in any man

ner from entering upon the duties thereof, the time above prescribed

shall not govern, and he shall be allowed twenty days after the day

such Fontest is determined or such obstruction removed in which to

qua 1 .

§ 3h6. Bonds construed to cover all duties. The bonds

of all civil oflicers shall be construed to cover duties required by laws

passed subsequent to giving them, and no bond shall be void for fail

ure to comply with the law as to matters of form or substance, but it
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shall be valid as to all matters contained therein, if it complies sub

stantially with the law.

§ 357. Re-elected incumbent to account before qualify

ing. When the incumbent of any office is re-elected he shall qualify

as above required; but his bond shall not be approved until he has

produced and fully accounted for all public funds and property in his

control under color of his office during the expiring term to the per

son or authority to whom he should account, and the fact and date of

such satisfactory exhibit shall be indorsed upon the new bond before

its approval.

§ 358. Public property must be delivered to successor.

Every officer elected or appointed under the laws of this state shall

on going out of oifice deliver to his successor in office all public

moneys, books, records, accounts, papers, documents and property in

his possession belonging or appertaining to such ofiice.

ARTICLE 2.— Vacaxcms AND SUPPLYING THE SAME.

§ 359. Vacancies, how caused. Every oflice shall become

vacant on the happening of either of the following events:

1. The death of the incumbent.

2. His insanity judicially determined.

3. His resignation.

4. His removal from ofiice.

5. His failure to discharge the duties of his ofice, when such

failure has continued for sixty consecutive days, except when

prevented from discharging such duties by sickness or other unavoid

able cause.

6. His failure to qualify as provided by law.

7. His ceasing to be a resident of the state, district, county or

township in which the duties of his ofiice are to be discharged, or for

which he may have been elected.

8. His conviction of a felony or of any offense involving moral

turpitude or a violation of his oflicial oath.

9. His ceasing to possess any of the qualifications of oflice

prescribed by law.

10. The decision of a competent tribunal declaring void his

election or appointment.

RESIGNATIONS.

§ 360. Resignations, to whom made.

be in writing and made as follows:

1. Of the governor and lieutenant governor, to the legislative

assembly if it is in session, and if not, to the secretary of state.

2. Of all other state and district ofiicers, to the governor.

3. Of all members of the legislative assembly, to the presiding

officer of their branches respectively, when in session-, and when not

in session, to the governor; and when made to the presiding oflicer he

shall at once notify the governor thereof. '

-1. Of all the oflicers of the legislative assembly, to the respective

branches thereof.

a. Of all elective county otficers, by filing or depositing such

resignation in the oflice of the county auditor, except that of county

auditor, which shall be filed or deposited with the board of county

commissioners, which resignation, unless a different time is fixed

therein, shall take effect upon such filing or deposit.

Resignations must
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6. Of oflicers of civil townships, to the board of supervisors of

the township, except the members of such board, which shall be to

the township clerk; and notice shall forthwith be given by the town

ship clerk to the county auditor of the resignation of all officers Whose

bonds are filed with such oflicer.

7. Of all officers holding their ofiice by appointment, to the body,

board, court or officer that appointed them.

REMOVALS.

§ 361. Removal of oficers. Causes for. All district, county,

township, city, municipal or state ofiicers, not liable to impeachment,

-except representatives to congress and members of the legislative

assembly, shall be subject to removal from oflice for misconduct,

malfeasance, crime or misdemeanor in ofiice or for habitual drunken

ness or gross incompetency in the manner provided in the codes of

civil or criminal procedure.

§ 362. Wh0 may bring action. The board of county com

missioners in the name of the county or any person in his own name

may make such a charge and bring the action, and the district court

shall have exclusive original jurisdiction thereof.

§ 363. Court may suspend oficer. At any time after the

I commencement of the action the court may suspend the accused from

the functions of his office until the determination thereof, if suflicient

cause appears from testimony or affidavits then presented; and if such

. suspension takes place, the board of county commissioners shall tem
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porarily fill such office by appointment.

§ 364. Property delivered to successor. Upon the death,

resignation, suspension or removal from office of any oficer all books

and papers belonging to his oflice and all moneys and property in his

hands of whatever kind shall be delivered to his successor.

FILLING VACANCIES.

§ 365. Vacancies, how filled. All vacancies, except in the

ofiice of a member of the legislative assembly, shall be filled by

appointment as follows:

1. In state and district offices, by the governor.

2. In county and precinct oflices. by the board of county com

missioners, except vacancies in such board.

3. In oflices of civil townships. by the justices of the peace of

such township, together with the board of supervisors or a majority

of them, and if a vacancy occurs from any cause in the board of

supervisors, the remaining members of the board shall fill such

vacancy. .

flfi 366. Vacancies in board of county commissioners, how

ed. \Vhen a vacancy occurs in the board of county commis

sioners, it shall be the duty of the remainin members of the board

with the county judge and auditor immediately to appoint some

suitable person to fill such vacancy from the district in which such

vacancy occurred. In case a majority of such ofiicers fail to a ee

upon a person to fill such vacancy the county treasurer shall beca led

in and act as an additional member of such board to fill such vacancy.

§36'7. Brief vacancies, not to be filled. If a vacancy

occurs thirty days previous to an election at which it may be filled,

no appointment shall be made unless it is necessar ' to carry out such

election and the canvass of the same according to law; in which case
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an appointment may be made at any time previous to such election

to hold until after such election or until his successor is elected and

qualified.

§ 368. Appointments to be made in writing. Term.

Appointments under the provisions of this article shall be made in

writing and shall continue in force until the expiration of the term in

which the vacancy occurs and until his successor is elected and

qualified, except as otherwise expressly provided by law.

§ 369. Appointees, how to qualify A person appointed to

ofiice as herein provided shall qualify within the time and in the

manner required of a person elected or appointed to such oflice for a

full term thereof.

ARTICLE 3. -—DEPUTIES.

§ 370. Deputies may be appointed by certain oficers.

The state auditor, treasurer, superintendent of public instruction and

secretary of state, the county treasurer, county auditor, sheriff, re ister

of deeds, surveyor, clerk of the district court and district an city

assessors may each appoint a deputy for whose acts as such he shall

be responsible; and each oflicer required to give a bond may require

a bond from an deputy appointed by him, which bond shall be in

the penal sum 0 not greater than half the penal sum of his own bond,

and such bond may be retained by the ofiicer for his own protection.

Such appointment shall be in writin and shall be revocable in

writing at the pleasure of-the principa, and all such appointments

and revocations shall be filed as and where required for the bond and

oath of the principal.

§ 3'71. Sherifi‘ may appoint any number of. The sheriff

may appoint such number of deputies as he may deem necessary.

§ 3'72. Oath of deputy Each deputy shall take and subscribe

the same oath as his principal (naming his depntyship), which shall

be indorsed upon and filed with his certificate of appointment.

§ 3'73. Certain persons ineligible as deputy. No state

officer can appoint as his deputy any other state or district officer,

nor can a state treasurer appoint as his deputy any county treasurer,

county judge, register of deeds, sheriff, or county commissioner; nor

can either the clerk of the district court, the register of deeds or

sherifl’ appoint as his de )uty either of the others as their deputies.

§ 374. Offlcials to e residents. No person shall be appointed

as deputy or employed as clerk or subordinate in any state, county or

municipal ofice, or as a member, officer or subordinate upon any

oficial board of the state or of any county or municipality of the

state, who is not a citizen of the United States. or, if an alien over

twenty-one years of age, who has not declared his intention to become

such. .

§ 375. Offices, where kept. No county, township or munic

ipal ofiicer in this state shall keep his oflice or any books, papers,

records or other property pertaining to his ofice at any place other

than that in which he is required by law to keep such office.

§ 3'76. Penalty for violation of last section. Any oflicer

violating any of the provisions of the last section is guilty of a misde

meanor.

§1l. 0.22, POLC.

§12. 0.22, Pol.C.

am’d.

21.0. 6. Pol. C.

1, 0. 59. 1390.

am‘d.

2. c. 6. Pol. G.

1. c. 43. 1888.

am'd.

§ 3. c. 6, Pol. C.

§4.1-.6, Pol. C.

g1, c. 91, 1893.

5 1. 0. 90 13$}.

am‘ .

§ 2. c. 90 1883.

am‘ .
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C H A P T E R 7 .

THE JUDICIAL DEPARTMENT.

ARTICLE 1.—THE SUPREME Couar.

§ 377. Terms Of supreme court. There shall be two general

terms of the supreme court held each year at the seat of government,

as follows: one on the first Tuesday.in April and one the first Tues

day of October of each year.

§ 378. Special terms. Whenever from any cause it appears to

: a majority of the jud es of said court that the public interests demand

that a special term o said court be held, the majority of the said

judges have authority to appoint a special term of the supreme court

to be held at the seat of government, giving twenty days’ previous

notice thereof by advertisement published in a newspaper at the seat

of government of the state.

§ 379. Salaries of supreme judges. The judges of the

guplremc court shall each receive an annual salary of four thousand

o ars.

ARTICLE 2.——THE CLERK or THE SUPREME CoUa'r.

§ 380. Clerk of supreme court. How appointed. The-re

shall be a clerk of the supreme court, who shall be appointed'by the

judges thereof, and who shall hold his ofiice during the pleasure of

such judges.

§ 381. Oath. Bond. Deputy. Such clerk before enter

ing upon his duties shall qualify by taking the oath provided in the

constitution and by giving a bond in the sum of three thousand

dollars with suificient surety to be approved by the governor, condi

tioned for the faithful performance of.his duties. Such clerk may

appoint a deputy who shall take and subscribe the oath prescribed in

the constitution and file the same in said court. The clerk shall be

responsible for the acts of his deputy.

§ 382. Clerk procures necessary records, seal, stationery,

etc. Such clerk, unless otherwise provided for by law, shall procure

the necessary records, seal, stationery, postage, lights, fuel and fumi

ture for the use of the supreme court, and the expenses thereof shall

be audited and paid as in other cases.

§ 383. Clerk personally performs all duties. When.

deputy can act. He shall personally perform all the duties assigned

him by law and the rules of said court. VVhen he is unavoidably"

absent or unable for any cause to perform his duties, his deputy may

perform the same. '

384. To furnish syllabus for publication. Whenever a

sy abus is filed b the judges of the supreme court as required by

law, the clerk shall immediately thereafter make and furnish a copy

thereof together with the title of the action in which the same is

rendered to the publishers of such daily newspapers in the state of‘

North Dakota as consent to ublish the same without charge.

§ 385. Salary of cler . The clerk shall receive an annual

salary of fifteen hundred dollars.

§ 386. Fees in supreme court. The following fees shall be

charged and collected by the clerk:
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d fl‘or drawing any process issued under the seal of said court, one

o ar.

Afiixing the seal to any process of the court, twenty-five cents.

Filing papers, ten cents each.

Reading and filing any petition relating to any proceeding in court,

ten cents.

Entering the appearance or default of appellant or plaintifl’, or of

defendant or respondent, fifteen cents.

Enterin every rule or order, fifteen cents per folio.

A certi ed copy of every such rule or order, and of all papers,

pleadings and proceedings filed with him, ten cents per folio.

Entering a decree or sentence, ten cents per folio.

Entering a jud ment or order, fifteen cents for every judgment

debtor; ten cents %or each folio more than two.

En ossing a remittitur to be sent to the district court, ten cents.

per fo io.

Every certificate, twenty-five cents.

Taxing costs, fifty cents.

Entering satisfaction of record, fifteen cents.

Taking security, fifty cents. '

Entering each cause on the calendar and making a copy for the bar,

ten cents.

Searching records and files in his office, twenty cents for the records

and files for each year. .

For services required by law or the rules of the court not hereinbe

fore provided for, such fees as the court directs.

Admission of attorneys, three dollars.

§ 387. Fees covered into state treasury quarterly. He

shall keep an accurate account of all fees received by him, and on the

first (lays of January, April, July a11d October of each year he shall

file with the state auditor a detailed statement of such fees. which

statement must be verified by the affidavit of such clerk. He shall

also file with such statement. a receipt from the state treasurer, show

ing that all of such fees so received by him have been covered into

the state treasury.

§ 388. When clerk to receive additional fees. In addition

to the salary hereinbefore prescribed he shall receive for his expenses

in attending sessions of the supreme court, when held at points other

than at the seat of government, the sum of five cents per mile for

each mile necessarily traveled in going to and returning from such

sessions and the sum of two dollars for each day he is in actual at

tendance thereat, which mileage and per diem shall be in lieu of all

other traveling expenses to be allowed such clerk. Upon filing with

the state auditor an itemized statement, verified by oath, showing the

mileage and per diem aforesaid, the state auditor shall draw a warrant

upon the state treasurer in favor of such clerk for the amount so

shown to be due under such statement.

Aarrcnr. 3. —Tns SUPREME (louar Rsronrnn.

§ 389. Supreme court reporter, how appointed. The

judges of the supreme court shall appoint a person of known integ

rity, experience and learning in the law, reporter of the decisions

thereof, and such person shall hold such oflice during the pleasure

of the judges.

§ 8. 0. 110. 1890.

§ 9. C. 170. IFSKL

§ 2. 0. .'6. 1'69.

§ 93, Coast.
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§ 390. Bond and how approved. Such reporter shall give a

bond to the state, with at least two sufficient sureties, to be approved

by the chief justice, in the sum of two thousand dollars, conditioned _

for the faithful performance of his oificial duties.

§ 391. Duties of reporter. Such reporter shall, as soon as

practicable after opinions of the supreme court are filed, prepare

accurate copies of such opinions and of all dissenting opinions filed,

prefixing thereto copies of the syllabi prepared by the court, the

names of counsel in each case, a statement of the facts or pleadings

and an abstract of the briefs of counsel, when he may deem such

statement or abstract necessary or helpful to a full understanding of

the case. He may, in his discretion, add a brief note referring to

prior adjudications.

§ 392. Clerk to furnish reporter copies of records and

opinions. It shall be the duty of the clerk to fumish the reporter

with a copy of the record and the opinions in each case at the

expiration of twenty da s after the decision is filed, except when a

rehearin is granted, an such reporter may retain the same for such

reasonabde time as he may require to prepare the report thereof, when

it shall be returned to and remain in the oflice of the clerk.

§ 393. To supervise publication of reports. Copyright

for state. It shall be the duty of the reporter to correct proof, pre

pare suitable indices for and supervise the publication of all volumes

of reports of the decisions of the supreme court, which may hereafter

be published under the authority of the state; and to secure a copyright

of each volume of such reports before the same are distributed for the

exclusive use and benefit of the state, the procurement of such copy

right to be properly printed in each volume, and, until provision for

such publication shall have been made, all copies of decisions, syllabi,

statements of facts and pleadings, abstracts of briefs and notes pre

pared by such reporter under the provisions of this article shall be filed

with the clerk of such court.

§ 394. Reports, how printed. Number. It shall be the duty

of the supreme court reporter to publish in book form the opinions of

the supreme court, together with other matters as contemplated in

section 391, when the judges of said court shall direct such publica

tion to be made; provided, that each book shall contain not less than

five hundred a11d fifty pages octavo of printed matter. The publica

tion shall be let and paid for in the same manner as other public

printin ; but the printed matter shall be stereotyped and the stereo

typed p ates shall be the property of the state and ‘shall be deposited

in the office of the secretary of state. The first edition of each volume

shall consist of seven hundred and fifty copies, which shall be delivered

to the secretary of state to be by him distributed according to law;

and volumes remaining undistributed shall be sold by him at three

dollars per volume. The reporter’s name must not appear on the back

‘ of such volumes, but each volume shall be labeled on the back, “North

§ 5. C. 171, 1390.

Dakota Reports” and shall be numbered consecutively beginning with

volume 1 heretofore published.

§ 395. Salary of reporter. Such reporter shall receive an

annual salary of eight hundred dollars.
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ARTICLE -l.—-l\IARSHALS or THE SUPREME Counr.

§ 396. Marshals of supreme court. Compensation. The 51. c.e0,1soo.

sheriifs of the counties of Burleigh, Cass and Grand Forks are hereby

constituted and made the marshals of the supreme court, and they

and each of them are authorized to serve all process of the court, and

shall be entitled to charge and receive the same fees and mileage for ¢

the service of process issued by the court or otherwise, relating to the

business of the court, and the same compensation for attendance

upon the court as is now allowed by law to sheriffs for performing

similar duties in the district courts of the state, which fee shall be

paid out of the state treasury as other expenses are paid.

§ 397. When respective marshals to act. The sheriff of 52,¢_9o_1890_

each of the respective counties aforesaid shall act as marshal during

the term of such court in his county. E

§ 398. Liability of sheriifs acting as marshals. Such 5 3, ¢_ 90, lm

sheriffs shall be liable on their ofiicial bonds given as sheriffs of their

respective counties for the faithful and proper performance of their

duties as marshals of the supreme court.

ARTICLE 5.-—DISTBIBUTION or SUPREME Cocar Rrronrs.

§ 399. Supreme court reports, how distributed. It shall g 1.c.1.'>4.1ss7.

be the duty of the secretary of state to deliver one copy of each

volume of the North Dakota reports to the following oflicers and

organizations: each judge of the supreme court of this state, each

of the judges of the district courts of this state, the United States

attomey for North Dakota, the attorney general for the state, the

library of the congress of the United States, the library of the supreme

court of the United States, the attorney general of the United States,

the governor of. the state, the public library of each state and organ

ized territory of the United States that exchanges reports with this

state, and three copies to the clerk of the supreme court of this state

for the use of the court when in session, and to deposit ten copies

in the state library to be retained therein; provided, that any of the

above named ofiicers or bodies which have been once supplied with

any of the above named volumes need not be supplied with additional

copies; and it is made the duty of each state oificer above specified to

deliver to his successor in ofiice upon the expiration of his term of

ofiice all such volumes in his possession. .

§ 400. Secretary of state to supplylauditors. It is the §:s,c.1rs4.1s87.

duty of the secretary of state to furnish to each county auditor in this

state three _copies of each volume of such reports, and it is the dut

of such auditor upon receipt of the ‘ volumes above specified to mark

conspicuously upon the outside of the cover thereof with red ink or

to brand thereon the words “ propert of the county of . . . . . . . . , . . . ”

(inserting the name of the county 0 which he is an oificer).

401. County oflcers supplied. The county auditor must 5;;_c_ 1,-,4_1,.-,1,

dc iver one cop of each volume so marked or branded into the cus

tody of the cler of the district court, county judge and state’s attorney

of his county, and each of such oflicers shall at the expiration of his

term of ofiice deliver such volume to his successor in oifice.
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ARTICLE 6.—TnE D1s'ra1c'r Covnrs.

402. Judicial districts. The state is divided into seven

ju icial districts, and terms of court shall be held in each district as -

provided in the following sections.

At the general election in 1896 there shall be elected in each judi

cial district, a judge of the district court, whose term of ofiice shall

be four years from the first Monday in January next succeeding his

election and until -his successor is elected and qualified.

FIRST JUDICIAL DISTRICT.

§ 403. Boundaries and terms of courts. The first judicial

district consists of the counties of Grand Forks and Nelson, and two

terms of the district court shall be held each year at the county seat

of each of such counties as follows:

In Grand Forks county, commencing on the first Tuesday in June

and the first Tuesday in December. .

In Nelson county, commencing on the fourth Monday in May and

the second Monday in November.

SECOND JUDICIAL DISTRICT.

§ 404. Boundaries and terms of court. ‘The second judicial

district consists of the counties of Ramsey, Towner, Bolette, Benson,

Pierce, Bottineau, McHenry, VVard and VVilliams and two terms of

the district court shall be held each year at the county seat of each
of such counties as follows: i

In Ramsey county, commencing on the first Monday in December

and the first Monday in May.

In Towner county, commencing on the fourth Monday in May and

the third Tuesday in November.

In Rclette county, commencing on the third Monday in March andl the fourth Monday in November.

In Benson county, commencing on the third Monday in October

and the second Monday in April.

In Pierce county, commencing on the fourth Monday in December

and the second Monday in June.

In Bottineau county, commencing on the fourth Monday in Septem

- ber and the fourth Monday in Apri

§ 1. c. 53. 1893.

In McHenry county, commencing on the fourth Tuesday in March

and the third Monday in September.

In VVard county, commencin on the third Monday in April and

the first Monday after the first uesday in November.

In W'illiams county, commencing on the first Monday in September

and the third Monday in February.

THIRD JUDICIAL DISTRICT.

§ 405. Boundaries and terms of court. The third judicial

district consists of the counties of Cass, Steele and Traill, and terms

of the district court shall be held at the county seat i11 each of such

counties each year, as follows:

In Cass county, commencing on the first Tuesday in February, the

fourth Tuesday in April, the first Tuesday in September and the first

Tuesday in November, but no jury shall be called at the February or

September terms of such court; provided, that the judge may in his

discretion call a jury for such terms for the trial of criminal cases.
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In Steele county, commencing on the second Tuesday in June and

the third Tuesday in October.

In Traill county, coinmencing on the second Tuesday in January

and the fourth Tuesday in June.

FOURTH JUDICIAL DISTRICT.

§ 406. Boundaries and terms of court. The fourth judicial § 1. c. 54. lama.

district consists of the counties of Richland, Ransom, Sargent, Dickey

and McIntosh, and two terms of the district court shall be held each

year at the county seat of each of such counties as follows:

In Richland county, commencing on the first Tuesday in January

and the first Tuesday in July. _ .

In Ransom county, commencing on the first Tuesday in June and

the fourth Tuesday in November.

In Sargent county, commencing on the third Tuesday in June and

the second Tuesday in December. -

In Dickey county, commencing on the fourth Tuesday in May and

the second Tuesday in November.

In McIntosh county, commencing on the second Tuesday in May

and the third Tuesday in October.

FIFTH JUDICIAL DISTRICT.

§ 407. Boundaries and terms of court. The fifth judicial §1.9_,,_¢9_,.q,,_

district consists of the counties of Stutsman, Barnes, LaMoure, 2 1- ‘—‘- 73- 1-—*9"~

Griggs, Foster, Eddy, \Vells and Logan, and two terms of the district

(.‘0U1't shall be held each year at the county seat of each of such coun

ties as follows:

In Stutsman county, commencing on the first Tuesday in January

and the first Tuesday in July. -

In Barnes county, commencing on the second Tuesday in June and

the second Tuesday in December.

In LaMoure county, commencing on the first Tuesday in March

and the first Tuesday in September.

In Griggs county, commencing on the second Tuesday in May and

the second Tuesday in November. _

In Foster county, commencing on the second Tuesday in April and

the second Tuesday in October. .

In Eddy county, commencing on the fourth Tuesday in May and

the fourth Tuesday in November.

In VVells county, commencing on the fourth Tuesday in March and

the fourth Tuesday in September.

In Lo n county, commencing on the fourth Tuesday in April and

the fourt Tuesday in October. "

SIXTH JUDICIAL DISTRICT.

§ 408. Boundaries and terms of court. The sixth judicial §§1-9.c.82.1>".'\r),

district consists of the counties of Burleigh, Emmons, Kidder, Sher

idan, McLean, Morton, Oliver, Mercer, Stark, Hettinger, Bowman,

Billings, McKenzie, Dunn, Wallace and Allred, and that portion of

the Sioux Indian Reservation lying north of the seventh standard par

allel, and is divided into judicial subdivisions as follows:

1. The first subdivision consists of the county of Burleigh and

two terms of the district court shall be held each year at the county

seat thereof, commencing on the third Tuesday in May and the fourth

Tuesday in November. '
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2. The second subdivision consists of the county of Billings and

two terms of the district court shall be held therein each year at the

county seat at such times as the judge of such court may direct. »

3. The third subdivision consists of the county of Emmons, and

two terms of the district court shall be held each year at the county

seat thereof at such times as the judge of said court may direct.

4. The fourth subdivision consists of the county of Kidder, and

two terms of the district court shall be held each year at the county

seat thereof commencing on the third Tuesday in June and the

second Tuesday in January.

5. The fifth subdivision consists of the county of Mercer, and two

terms of the district court shall be held each year at the county seat

thereof at such times as the judge of such court may direct.

6. The sixth subdivision consists of the counties of McLean and

Sheridan, and two terms of the district court shall be held therein

each year at the county seat of McLean county at such times as the

judge of such court may direct.

7. The seventh subdivision consists of the county of Morton and

all that portion of the Sioux Indian Reservation lying north of the

seventh standard parallel, and south of Morton county, and two terms

of the district court shall be held therein each year at the county

seat of Morton count , commencing on the third Tuesday in April

and the first Wedne ay after the first Monday in November.

8. The eighth subdivision consists of the county of Oliver, and

two terms of the district court shall be held therein each year at the

county seat thereof at such times as the judge of said court shall

direct.

9. The ninth subdivision consists of the counties of Stark, Wal

lace, Dunn, Hettinger, Bowman, McKenzie, Allred and all that por

tion of the Sioux Indian Reservation lyin south of Hettinger county,

and north of the seventh standard paralle , and two terms of the dis

trict court shall be held therein each year at the county seat of Stark

county on the first Tuesday in April and the second Tuesday in

September.

SEVENTH JUDICIAL DISTRICT.

409. Boundaries and terms of court. The seventh judi

cia district consists of the counties of Pembina, Walsh and Cavalier

and terms of court shall be held in each of such counties in each

year, as follows:

In the county of Pembina, at Pembina commencing on the first

Tuesday in January, the first Tuesday in June, the first Tuesday

in April and the first Tuesday in October; provided, that at the

terms appointed to be held in the months of April and October

no jury shall be called unless called by the court for the trial of

criminal cases.

In the county of Cavalier, at Langdon on the third Tuesday in

May and the first Tuesday in November.

In the county of Walsh, at Grafton on the fourth Tuesday in

January, the third Tuesday in June, the third Tuesday in November

and the third Tuesday in March; provided, that at the terms

appointed to be held in the months of March and November no jury

shall be called except in the discretion of the court for the trial of

criminal cases.
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§ 410. Chambers, where held. The court shall on the first

Monday in each month, except in the months i11 which the terms of

court are called to be held in Pembina county, have its chambers at

Pembina in said county for the purpose of hearing and transactin

such business as may come before it, and at all other times shal

hold its chambers at Grafton in Walsh county, except on the third

Monday in December and the fourth Monday in September, when it

shall hold its chambers at Langdon in the county of Cavalier.

Anrrons 7.—GENE1-‘GAL Paovrsrons RELATING ro Drsrnror Ootmrs.

§ 411. Special terms of court. Nothing contained in article

6 shall be construed to restrict the power of the court or any

judge to call and convene other terms of court in any of said counties

and require the attendance of jurors at the same in the manner

provided by law, but such s ecial terms shall not supersede the

requirement to hold any eneral) term hereinbefore provided for.

§ 412. In case of olidays.

the commencement of the term in any county shal be a statutory

holida such term may commence on the followin day.

§ 4 3. Salaries of judges. , The judges of the district court

shall each receive a salary of three thousand five hundred dollars per

annum, payable quarterly.

In case the day appointed for

ARTICLE 8.- Uouar Srnnoeaarasns.

§ 414. Appointment, how made. The judge of the district

court in each judicial district may, whenever in his judgment it will

expedite the public business, appoint a competent person to the office

of court stenographer within his district. The order of appointment

shall be filed in the oflice of the clerk and entered upon the records of

the court in each county of the district, and the person so appointed

shall take and subscribe the oath required of other civil ofiicers and

file the same in the oflice of the secretary of state, and shall hold his

ofiice and discharge the duties thereof in person until the order for

his appointment is revoked, or another person is appointed to such

ofiice. In case such stenographer shall be incapacitated from acting

the judge may appoint some suitable person to act in his place, whose

minutes, transcripts and certificates shall have the same force and

effect as though made by such ofiicial stenographer, but the certificates

made by such person shall be under oath.

§ 415. Duties. Such stenographer shall attend the sessions of

the court within the district whenever the judge shall so direct, and

shall take in shorthand all testimony given orally by the witnesses and

all objections and rulings made and exceptions taken, also the instruc

tions given orally by the court and all other proceedings at the hearing

or trial not reduced to writing.

§ 416. Original minutes to be filed, where. The original

shorthand minutes so taken with the indorsement thereon in long

hand over the signature of the stenographer, iving the title of the

action and statin the contents and time and p ace of taking, shall in

every case be file in the oifice of the clerk of the court of the county

in which the action is pending at the conclusion of the trial or as soon

thereafter as practicable, but the same may be withdrawn by the

stenographer at any time for a reasonable period for the purpose of

transcribing.

Q 5. 0. 103. 1895.

5 3, c. 53, 1893.

§ 2, c. 53. 1893.

§ 1. C. 92. 1893.

S 1. c. 46. 1893.

2, c. 46 1893.g am‘d.

5 3. c. -L8. ma

am‘d.
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417. Transcript of minutes, when to be made. The

ju ge may, in a criminal action on the application of the defendant

or the state’s attomey, whenever in his judgment there is reasonable

cause, order a transcript of the original minutes or any part thereof

to be made at the expense of the county, and such stenographer shall

plainly transcribe the same into longhand accordingly and file such

transcript in the ofiice of the clerk, and he shall at any time at the

request of any party to a civil or criminal action, upon payment of

his fees as provided by law, in like manner transcribe his original

minutes or any part thereof taken in such action, and deliver the same

to the party ordering such transcript, who may file the same in the

ofiice of the clerk whenever he shall so elect. Each transcript filed as

herein provided shall be available alike to either party to the action

for the purposes hereinbefore set forth.

§ 418. Certification of transcript. Such transcript must in

each case be certified by the stenographer to the effect that it is a cor

rect transcript of his original shorthand minutes and a full, true and

complete statement of the testimony and other proceedings which it

purports to contain, and when he has ceased to hold his otfice as

stenographer of the court he must make such certificate under oath.

§ 419. Compensation. The stenographer shall be entitled to

receive from each county in which he is required to attend court reim

bursement for his traveling expenses at the rate of five cents per mile

foreach mile actually and necessarily traveled in going thereto and

retumin therefrom and compensation for his time actually employed

in atten 'ng court therein in such sum as the judge shall allow, not

exceeding ten dollars per day, all of which shall be audited and paid

by the proper county on the order of the ju e. For making tran

scripts as herein provided he shall be entitle to receive such com

pensation as the judge shall allow, not exceeding fifteen cents for each

folio of one hundred words, and the same, when ordered by the judge,

shall be paid by the county chargeable with the costs of the action,

and in all other cases by the party requesting such transcript.

Anrrcns 9.—A'r'roamEYs AND COUNSELORS AT Law.

§ 420. Power to admit vested in the supreme court. The

power to admit persons to practice as attorneys and counselors at law

in the courts of this state is hereby vested in the supreme court.

§ 421. Qualifications of applicants. Applicants for admis

sion to practice as attomeys and counselors at law must be residents

of this state, at least twenty-one years of age, of good moral char

acter, and must have actually and in good faith pursued a regular

course of study of the law for at least two full years, either in the

oflice of a member of the bar of this state residing therein,<and in

regular practice, or in some reputable law school in the United States

or partly in such oflice and partly in such law school. But in com

puting such period of study the school year of an such law school,

consisting of not less than thirty-six weeks, exc usive of vacation,

shall be considered equivalent to one full year. _

§ 422. Examinations, how conducted. Each applicant must

be examined in open court as to his learning and skill m the law by

the judges thereof, or by a committee of not less than three members

of the bar appointed by the court therefor, and the court must be

satisfied before admitting to practice that each applicant has actually
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and in good faith devoted the time hereinbefore required to the study

of law and possesses the requisite learning and skill therein and the

qualifications mentioned in the last section.

§ 423. Oath of ofice. .Upon being admitted to practice as an

attorney and counselor at law as above provided he shall in open

court take the oath prescribed in section 211 of the constitution.

§ 424. Admission on certificate, how. Any person becom

ing a resident of this state after having been admitted to the bar in

any of the states of the United States, in which he has previously

resided may at the discretionof the court be admitted to practice in

this state without examination or proof of period of study as herein

before provided, on proof of the other qualifications by this article

required and on satisfactory proof that he has practiced law regularly

for not less than one year in the state from which he comes after hav

ing been admitted to the bar according‘ to the laws of such state.

§ 425. Court may prescribe rules. The supreme court may

by- general rules prescribe the mode by which examinations under

this article shall be conducted and in which the qualifications required

as to age, residence, character and period of study shall be proved,

and may make any further rules, not inconsistent with this article, for

the purpose of ing out its object and intent.

§ 426. Foreign attorneys may practice, when. Any mem

ber of the bar of another state, actually engaged in any cause or mat

ter pending in any court in this state, may be permitted by such

court to appear in and conduct such cause or matter while retaining

his residence in another state ‘without being subject to the foregoing

provisions of this article.

3 427. Duties ofan attorney. It is the duty of an attorney

an counselor: ‘ '

1. To maintain”the respect due to the courts of justice and judicial

oflicers. _

2. To counsel and maintain no other actions, proceedings or

defenses than those which appear to him legal and just, except the

defense of a'person charged with a public offense.

3. To employ, for the purpose of maintaining the causes confided

to him, such means only as are consistent with truth, and never seek

to mislead the judges by any artifice or false statement of fact or law.

4. To maintain inviolate the confidence, and at any peril to him

self to preserve the secret of his client.

5. To abstain from all offensive personalities and to advance no

fact pre'udicial to the honor or reputation of a party or witness, unless

require by the justice of the cause with which he is charged.

6. Not to encourage either the commencement or_c-ontinuance of

an action or proceeding from any motive of passion or interest.

7. Never to reject for any consideration personal to himself the

cause of the defenseless or the 0 pressed.

§ 428. Punishment for eoeit. An attorney and counselor

who is guilty of deceit or collusion, or consents thereto, with intent

to deceive a court, judge or y to an action or proceeding is liable

to be disbarred and shall forfeit to the injured party treble damages,

to be recovered in a civil action.

§ 429. Power of attorneys. An attomey and counselor has

power:

1. To execute in the name of his client a bond or other written

instrument necessary and proper for the prosecution of an action or

5 4.0.119 ism.

am’ .

§ 5. c. 5. 1591.

§6, 0.119. 1891.

5 7, c. 119, 1501.

§ l,c.18, Pol. (‘.

§ 5, c. 18. Pol, C.

50, c. is. Pol. c.
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proceeding about to be or already commenced; or for the prosecution

or defense of any ri ht growing out of an action, proceeding or final

judgment rendered t erein. _

2. To bind his client to any agreement in respect to any proceed

ing within the scope of his proper duties and powers; but no evidence

of any such agreement is receivable, except the statement of the

attorney himself, his written a eement signed and filed with theclerk, or an entry _thereof upon tire records of the court.

3. To receive money claimed by his client in an action or proceed

ing during the pendency thereof, or afterwards, unless he has been

previously discharged by his client, and upon payment thereof, and

not otherwise to discharge the claim or acknowledge satisfaction of

the jud ment.

§ 43 . Proof of authority The court may on motion of either

party and 011 the showing of reasonable grounds therefor require the

attorney for the adverse pa-rty, or for any one of the several adverse

parties, to produce or prove by his oath or otherwise the authority

under which he appears, and until he does so may stay all proceedings

by him on behalf of the parties for whom he assumes to appear.»

431. Attorney not to be surety. No practicing attorney

an counselor shall be a surety in any action or proceeding which

may be instituted in any of the courts of this state.

§ 432. What courts may revoke or suspend license. The

supreme court or any district court may revoke or suspend the license

of an attorney and counselor at law to practice in the courts of this

state, but not until a copy of the charges against him shall have been

delivered to him by the clerk of the court in which the proceeding

shall be had, and an opportunity shall have been given him to be heard

in his defense.

433. Causes for revocation or suspension. The license

of an attorney and counselor at law may be revoked or suspended for

- either of the following causes:

1. VVhen he has committed a felony, or a misdemeanor involving

moral turpitude.

2. When he is guilty of a willful disobedience or violation of an

order of the court, requiring him to do or forbear an act connected

with, or in the course of, the profession.

3. For a willful violation of any of the duties of an attorney or

counselor as hereinbefore prescribed.

4. For doing any other act to which such a consequence is by law

attached, or upon conviction for any of the offenses mentioned in

sections 7013. 7022 and T023.

§ 434. Proceedings to remove or suspend. The proceeding

to remove or suspend an attorney may be commenced by direction of

the court, or on motion of any individual. In the former case the

court must direct some attorney to draw up the accusation; in the

latter the accusation must be drawn up and sworn to by the person

makin it. .

§ 4 6. Accusations, how answered. To the accusation he

may plead or demur and the issues joined thereon shall in all cases

be tried by the court, all the evidence being reduced to writing, filed

and preserved.

§ 436. Judgment of the court. If the accused fails to an

swer or pleads guilty, the court shall proceed to render such judgment

as the case requires.
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§ 437. Appeal from judgment. An appeal lies to the §16.c.l8,Pol.C.

supreme court from all orders of the district court revoking or sus

pendin the license of an attorney and counselor at law; and upon an

appeal ing taken from such an order all the original papers, together

with the transcript of the record and proceedings therein, shall there

upon be transferred to the supreme court to be there tried and

detennined as the law and the evidence shall warrant. A judgment
of acquittal by the district court is final. e

§ 488. Refusal to pay over money. An attorney who receives 511,c.1s. Pol.C.

money or property of his client in the course of his professional busi

ness and who refuses to pay or deliver the same to the person entitled

thereto within a reasonable time after demand is guilty of a misde

meanor.

§ 439. No penalty unless lien secured. When an attorney s1s.¢.1s.r01.c.

claims to be entitled to a lien upon money or property of his client in

his possession, he is not liable to the penalty of the preceding section

unless he neglects or refuses to pay or deliver such money or property

to the person entitled thereto upon his iving a bond with suificient

surety to be approved by the clerk of t e district court conditioned

for the payment of the amount of such attorney’s claim when legally

established. ’

§ 440. N0 liability if security given. Nor shall he be liable §19,c.1>$.Pol.C.

as aforesaid if he shall give a sufficient bond conditioned that he will

pay or deliver the whole or any portion of such money or property to

tile claimant in the event such claimant shall finally establish his right

tiereto.

Aarrcnn 10. — JUaons.

§ 441. Qualifications ofjurors. All male citizens residing in §,_,_,,,_,.,,,_C_
1. c. 73 1883.any of the counties of this state, having the qualifications of electors, mu‘

and being over the age of twenty-one years, and of sound mind and

discretion, and not judges of the supreme or district courts, clerks of
the supreme for district courts, sheriff, coronor, attorneys and counselors

at law engaged in practice, or 'ailors, and not subject to any bodily

infirmity amounting to a disability and who have not been convicted

of a criminal offense punishable by imprisonment in the penitentiary,

and not subject to disability on account of the commission of any

offense which by special provision of_law disqualifies him, are and

shall be competent persons to serve on all grand and petit juries

within their counties or subdivisions respectively; provided, that

persons over sixty years of age, ministers of the gospel, county judges,

county commissioners, registers of deeds, practicin physicians, post

masters and carriers of the United States mail, shal not be compelled

toserve as jurors, neither shall any member in good standing of any

regularly organized fire company be compelled to serve as a juror in

any of the courts of this state.

_ § 4-42. Jury summoned on order of district court. No 5_,,_1._,_ ,-.,,_(-_

Jury shall be summoned except by order of the judge of the district 2 1- °- 74- 18*’

court, who shall issue an order to the clerk of such court requiring a

Jury to be summoned, and in such order shall specify the number of

petit jurors to be summoned and the time and place where they shall

appear. Such order ma be issued at any time within thirty days

prior to the first day of t e term of the district court at which the jury

is to attend or at any time during the term.
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§ 443. Grand jury, how summoned. A grand jury shall be
I‘ summoned in the same lnanner provided for summoning petit juries;

provided, that in all cases a grand jury shall consist of not less than .

sixteen nor more than twenty-three jurors.

§ 444. Drawing jurors in counties wholly or partially

organized into civil townships. In each county in this state

wherein terms of the district court are held the names of two hundred

persons qualified to act as jurors shall be selected in the manner here

inafter provided, from which to draw the grand and petit jurors; pro

vided, that if in any county there are not two hundred persons quali

fied to act. as jurors then a less number, and the highest number

possible, shall be selected. The board of county commissioners in

each county, in which only a portion of the civil townships are

organized, shall apportion to each of the organized townships‘ and to

each incorporated city and village in such county and to the unorgan

ized portion of such county, as near as may be, its pro rata share of

such names. The number of names to be selected from the portion

of the county not organized into civil townships, and not embraced

within the limits of any incorporated city or village, shall be selected

by the board of county commissioners from the last annual tax list

and furnished to the clerk of the district court of such county. In

each county, in which all the townships are organized into civil

townships, the board of county commissioners shall, as near as may

be, apportion pro rata the number of names to be selected among the

civil townships in their respective counties and among the incorpor

ated cities and villages therein, if any. The names on the assessors’

lists of the several townships, cities and villages for the preceding year

shall be the basis for making such apportionment.

§ 445. Special venire to complete‘ jurors’ list, when. In

counties whose asssessors’ lists contain less than two hundred names

of persons qualified to act as jurors for the year preceding the mak

ing or filing of such lists of names for jurors, it shall be the duty of

the board of county commissioners to select the highest number of

names possible and when the number of names so selected shall not

furnish a sufiicient list from which'to draw a grand and petit jury. a

special venire shall be issued by the judge of the district court to

complete the panels of jurors.

§ 446. Clerks of townships to post notices. What notice

contains. \Vhenever the county commissioners of any county shall

have made the apportionment mentioned in section 444, the county

auditor shall forthwith notify the clerk of each township and village

and the clerk or auditor of each city of the apportionmentof his

township, city or village, and such clerk or auditor shall immediately

thereafter cause to be posted in three public places in his township,

city or village a notice that the board of supervisors of the township,

or the board of aldermen or city council of the city, or the board of

trustees of the village, as the case may be, will meet to draw the names

of qualified jurors of the township, city or village to make up the

grand or petit jurors’ list for the county. Such notice shall state the

time and place of such meeting within the township, city or vill e,

designating a day not less than five nor more than ten days from t 1e

day of postin such notice.

§ 447. fidermen and trustees to select jurors, how. At

the time and place mentioned in such notice the board of supervisors

of the township, or the board of aldermen or the city council of the
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city, or the board of trustees of the village, as the case may be, shall

meet and select from the names of the resident tax payers of such

township, city or village three times as many names as are appor

tioned to the township, city or village by the county commissioners,

and the township, city or village clerk or auditor shall at such

meeting write each name so selected on a separate ticket and shall

also record the list of the names so written and selected in a book to

be kept for that purpose. Such board’ shall then compare the names

on such tickets with such recorded list of names to satisfy itself that

such tickets are correct. The tickets shall then be folded, placed in

a box or some other receptacle and shaken up; one of the members of

the board shall then select by lot from the tickets in such box or

receptacle the proper number of names so apportioned to his town

ship, city or village, as the case may_be; and the clerk or auditor shall

then record in a book to be kept for that purpose such names in the

order in which they were drawn.

§ 448. Auditor to furnish list to clerk of district court.

Such clerk or auditor shall immediately thereafter forward by mail to

the clerk of the district court of his county a list of the names so

drawn; and the clerk of the district court shall make out and record

in a book to be kept for that purpose a list of the names so forwarded

to him; but a failure of the officers of any township, city or village

to comply with the provisions of the foregoing section shall not invali

date such list.

§ 449. Formation of county board to select jurors. Within

three days after the receipt of the order of the judge of the district

§ 4. c. 80. 1&7.

am'd.

§ 5. c. 7'2. 1883.

court directing a jury to be summoned, the clerk of the district court '

or his deputy and the county auditor, county treasurer and sheriff, or

a majority of them, shall meet together at the county seat. In case

the sherilf shall be disqualified by reason of being a party to any suit

pending in such court, or for any other reason, the coroner shall serve

with such ofiicers in the place of the sheriff. Notice of such meeting,

stating the object thereof and the time of the meeting must be served

by the clerk of the district court upon each of such other oflicers in

the manner provided for the service of a summons and he shall also

notify by mail each practicing attorney or firm of attorneys in the

county of such meeting at least one day prior thereto, and such meet

in must take place within one day after the service of such notice.

450. Drawing jurors, manner of. At such meeting the

clerk of the district court or his deputy shall write the name of each

person on such juror list on a separate ticket, and the remainder of

the oflicers at such meeting shall compare such tickets with said list,

and when all of said names on said tickets are found to correspond

with said list, such ticket shall be folded and placed in a box or some

suitable receptacle and shaken.

§ 451. Drawing jurors, manner of, continued. One of such

oflicers, other than the clerk of court, shall then proceed to draw

enough of such tickets to equal the number of jurors directed to be

summoned, and such clerk or his deputy shall record such names in

the order in which they were drawn, in a book to be kept for that

purpose. The jurors first drawn, to the number required in the order,

shall serve as grand jurors, if a rand jury shall be ordered to be

summoned, and the remainder shafi serve as petit jurors.

§ 452. Duty of clerk of court. Such clerk shall on the day

of the drawing aforesaid issue a venire or venires as the case may be,

§ 6. 0. 7'2, 1883.

§ 7. 0. 72. 1883.

5 8. c. 12. 1883.
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directed to the proper officer of the county, commanding such oificer

to summon the persons whose names are drawn to appear before the

district court at the hour, day and place designated in the order of

the judge. A separate venire shall issue for the grand jury when

such jury is ordered.

§ 453. Number of names to be always at maximum.

2: Such number of two hundred names shall at all times be kept full,

when possible, by completing the number after each jury term of

court; and at the end of each jury term of the district court the clerk ‘

shall make requisition upon the county commissioners for the fur11ish

ing of as many names as have been drawn so as to keep such list full.

And at the subsequent meetin the board of county commissioners

shall proceed to apportion as iereinbefore provided for making up

the whole of such list, and the same proceedings shall be had as to

such names so required, as are herein directed to be taken in making

said list full, except that the board of supervisors of any township,

the board‘of aldermen or the city council of any city, or the board of

trustees of any village, need not be specially called to draw any such

names, but may do so at any regularly called meeting; provided, that

in the notice of such meeting the fact that names for the jury list

are to be drawn shall be stated therein as heretofore provided. A

failure to comply with any of the provisions of this section shall not

be ground for challenge of any juror, either grand or petit, or to

the panel. _

§ 454. Venire, how served. The ofiicer receiving a venire

shall forthwith serve the same by reading or deliverin a true copy

such copy at his

usual place of residence, (such copy need contain on y the name of the

juror served), and shall make return thereof, with his proceedings

indorsed thereon, to the clerk as soon as he has executed the same.

§ 455. Jurors must appear. Each grand and petit juror so

summoned shall appear before the court on the day and at the hour

specified in the summons and shall not depart therefrom without

leave of the court.

§ 456. Court may order jury forthwith. If all persons

summoned as grand and petit jurors do not appear before the court, or

if for any cause the panel of the grand or petit jurors is not com

plete, or if no jury is drawn as above provided, the court may order

the sherifl’, deputy sherifl’ or coroner to summon without delay the

required number of persons having the qualifications of jurors; and

the persons so summoned shall forthwith appear before the court,

and if competent shall serve on the grand or petit jury as the case

may be, unless such persons are excused from serving or are success

fully challenged.

§ 457. Summons to complete special panel. Whenever the '

panel of petit jurors shall be exhausted by the challenges of either

party in any action, the judge of the court shall order the sheriif,

deputy sherifl’ or coroner to summon without delay a suflicient num

ber of persons possessing the qualifications of jurors to complete the

number requisite for a jury in that particular case.

§ 468. Citizens to be selected as jurors in rotation. It

shall be the duty of the respective boards in selecting and furnishin

to the clerk the number of persons qualified to serve as grand an

petit jurors so to select and arrange the names that no one person

shall come on the jury a second time before all qualified persons
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shall have served respectively in rotation, according to the best in

formation that can be obtained.

§ 469. Penalty for failure or refusal to appear. If any

person summoned to appear as a grand or petit juror fails, refuses or

neglects to appear, such person shall be deemed guilty of contempt

of court, and may be fined by the court in any sum not less than five

nor more than fifty dollars ;- and if any person, when a second order or

attachment is issued, neglects or refuses to appear, such, person may

be fined as above provided and imprisoned by the court not longer

than ten days in the county jail; and if the board of county commis

sioners, township board of supervisors, the board of aldermen or city

council of any city, or the board of trustees of any village shall will

fully neglect or fail to select and furnish to the clerk names of persons

as hereinbefore provided, the person so offending may be fined by the

court not less than five nor more than fifty dollars; and if any officer

shall fail to perform any of the duties imposed upon him by this

article, he shall be deemed uilty of contempt of court, and may be

fined by the court not less t an five nor more than fifty dollars, and

if guilty of gross misconduct in oflice and contem t in disregardin

the provisions of this article he may be imprisone in the county jai

not longer than thirty days.

Anrrcmz 11.——ADMINISTRATION or Oarns.

§ 460. Oficers authorized to administer oaths. The fol

lowin oflicers are authorized to administer oaths:

Eac judge of the supreme court.

Each judge of the district court.

The clerk of the supreme court and his deputy.

Clerks of the district court, county auditors and registers of deeds

and their deputies within their respective counties.

County commissioners within their respective counties.

Judges of the county courts.

Justices of the peace and notaries public within their respective

counties.

City clerks or auditors, township clerks and village recorders within

their respective cities, townships and villages. Each sheriff and his

deputy within their respective counties in the cases provided by law.

Other oflicers in the cases specially provided by law.

§ 461. Persons may afirm, when. Persons conscientiously

0 perjury as in case of swearing.

Anrrcnn 12.»-Noraams PUBLIC.

§ 462. Appointment and qualifications of notaries public.

The governor shall appoint in each county in this state from amon

the citizens of either sex one or more notaries public, who shall hols

ofiice for six years, unless sooner removed by the governor, each of

whom shall have power and authority anywhere in the state to

administer oaths and perform all other duties required of them by

law; but the person to be eligible to such appointment must at the

time of appointment have the qualifications of an elector as to age,

residence and citizenship.

§ 463. Commission. Record. Fee and notice. The secretary

of state shall issue a commission and duplicate thereof to each notary

0 to swearin 1' ma afiirm, and shall be sub'ect to the enaltiesypowl a y J P

§15. 0.19, P0l.(.‘.

§2, c.20. Pol. C..

§ 1. c. 76 1893\

am'd.

§ 2. c. '76 1893..

am‘d.
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public appointed by the governor, one of which shall be by such

notary posted in a conspicuous place in his ofiice; and the secretary

of state shall collect and receive five dollars for the issuance of such

commission and duplicate, which sum shall be paid into the state

treasury and credited to the general fund. The secretary shall keep

in his ofiice a record of such appointments and the date of the ex ira

tion of the same, and shall notify each notary public by mail at east

thirty days before the expiration of his term of the date upon which

his commission expires, which notice shall be addressed to such notary

public at his last known place of residence. ,

§3__¢_76_1393, § 464. Oath and bond. Each notary public before entering

’"“"‘- upon the duties of his office shall take the oath prescribed in section

211 of the constitution; and he shall g'ive a bond to the state with one

or more sureties, to be approved by the clerk of the district court of his

county or of the county to which the same is attached for judicial

purposes, in the penal sum of five hundred dollars, conditioned for

the faithful discharge of the duties of his oflice.

§ ,_ c_ ,,,_ 1m § 465. Vacancy. Disposition ofrecords. Whenever the office

=1m’<i- of any notary public shall become vacant, the record of such notary

together with all papers relating to the ofiice shall be deposited in the

ofiice of the clerk of the district court of the county or judicial sub

division in which such notary public resides, and any notary public

who on resignation or removal from ofiice, or any executor or adminis

trator of any notary public who neglects to deposit such records and

papers as aforesaid for the space of three months, or any person, who

knowingly destroys, defaces or conceals any records or papers of any

notary public, shall forfeit and pay a sum of not less than fifty nor

more than five hundred dollars, and he shall also be liable ina civil

action for damages to any party injured.

§ 5_ c_ 7,,‘ 159,, § 466. Duty of notary. Each notary public, when any bill of

fl"1’<1- exchange, promissory note or other written instrument, shall be -by

such notary public protested for non-acceptance or non-payment, shall

give notice in writing thereof to the maker, and to each and every

indorser of such bill of exchange, and to the maker of each security

or the indorsers of any promissory note or other written instrument

immediately after such protest shall have been made.

§ 467. Service of notice. Each notary public shall serve notice

personally upon each person protested against, or_ by properly folding

the notice, directing it to the person to be charged at his place of

residence according to the best information that the person giving the

notice can obtain, depositing it in the United States mail or post

ofiice most conveniently accessible and prepaying the postage thereon.

§ 468. Protest fee. The notary ublic making such protestshall be entitled to charge and receive tlhe sum of twenty-five cents

and postage for each notice so made out and served.

§ 8 c_ ,6 1893 § 469. Record of notices. Each notary public shall keep a

' emu. ' record of all such notices and of the time and manner in which the

same were served and of the names of all the persons to whom the

same were directed, also the description and amount of the instrument

protested, which record or a copy thereof certified by the notary under

seal shall at all times be competent evidence to prove such notice in

any court of this state.

§ 9 C ,6 W, § 470. Clerks of district courts to preserve records. The

' ahrd. clerk of the district court shall receive and safely keep all the records

and papers directed by this article to be deposited in his office and to

§ 6. 0576, 1893.

§ 7, c. 76. 1898.
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furnish certified copies thereof when required, and such copies shall

have the same force and efiect as if the same were certified to by the

notary public by whom the record was made.

§ 471. Impression of seal. Filing oath and bond. Each

notary public before entering upon the duties of his office shall pro

vide an oflicial seal and deposit an impression of the same together

with his oath and bond in the ofiice of the secretary of state.

§ 472. Commission recorded with clerk of the district

court. He shall before entering u on the duties of his ofltice file his

commission for record with the c erk of the district court of the

county or judicial subdivision and shall deposit with such clerk an

impression of his seal together with his official signature; and such

clerk shall record the same in a book to be kept for that purpose; and

it shall be deemed suflicient evidence to enable such clerk to certify

that the person so commissioned is a notary public during the time

such commission is in force.

§ 473. Removal from county Requirements. Whenever

a no public shall change his place of residence from the county

or su 'vision in which he was first appointed to another county or

subdivision, it shall be necessary to comply with the preceding section

before performing any official act in such county or subdivision.

§ 4'74. Revocation of commission. Notice. In case the

commission of any person so appointed is revoked, the secretary of

state shall immediately give notice thereof by mail to such person

and to the clerk of the district court of the proper county.

§ 4'75. Acting when disqualified. Penalty Any notary

public who exercises the duties of his oflice with knowledge that his

commission has expired or that he is otherwise disqualified, or who

appends his ofiicial signature to any document when the parties

thereto have not appeared before him, is guilty of a misdemeanor and

on conviction is punishable by a fine of one hundred dollars for each

offense, and shall also be removed from office by the governor.

C H A P T E R 8. '

ELECTIONS.

ARTICLE 1.—-GENERAL PROVISIONS.

§ 476. Governs all but special elections.

state, district, count ', township, city and ward and other officers

provided by law, shal hereafter be held and conducted in the manner

firescribed in this chapter, except as otherwise specially provided by

w.

§ 477. General election, when held. On the first Tuesday

after the first Monday in November of each even numbered year an

election shall be held in the several election districts of the state

which shall be known as the eneral election, and the several state,

district and county officers, judges of the supreme and district courts,

members of the legislative assembly and the member of the congress

of the United States, shall be elected at the general election next

preceding the expiration of the term of each of such oificers, respect

ively, except such oflicers as are required by law to be elected at

special elections, and on a year when a president and a vice president

All elections for

§ 10. c. 76. 1893.

am'd.
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of the United States are to be chosen a number of electors of pres

ident and vice president of the United States equal to the number of

senators and representatives to which this state is entitled in the

congress of the United States shall be elected at such election.

§ 4'78. Highest number .of votes elects. In all elections for

the choice of any oflicer, unless it is otherwise expressly provided, the

person receiving the highest number of votes for any otfioe shall be

deemed to have been elected to that ofiice.

§ 4'79. Who entitled to vote. Every male person of the age

of twenty-one years or upwards who shall have been a resident of this

state one year, six months in the county and ninety days in the pre- ,

cinct next preceding the election, who is a citizen of the United

States or has declared his intention to become such one year and not

more than six years prior to such election conformably to the natural

ization laws of the United States, or any person of Indian descent

who shall have severed his tribal relation two years next precedin

such election, shall be entitled to vote; provided, he has complie

with the provisions of any law which is now or may in the future be

in force relating to the registration of voters. And all persons pos

sessin the qualifications mentioned in this section and who have

resid in this state one year shall be eligible to any offioe in the state,

except as otherwise provided in the constitution; provided, however,

that persons shall vote in the precinct where they reside and not else

where.

§ 480. Qualifications of Indian voters. No Indian or per

son of Indian descent who has not received a final patent conveying

the title in fee of lands alloted to him within the boundaries of this

state, pursuant to an act of the congress of the United States, approved

February 8, 1887, and entitled “An act to provide for the allotment of

lands in severalty to Indians on the various reservations, and to extend

the protection of the laws of the United States and the territories over

the Indians, and for other purposes,” shall be deemed a qualified

elector of the state of North Dakota, or be entitled to the rights and

privileges of an elector therein unless he was born within the limits

of the United States, and has voluntarily taken u his residence

within this state separate and apart from any tribe of ndians therein,

and adopted the habits of civilized life, and is in no manner subject

to the authority of any Indian chief or council or Indian agent of the

United States.

ARTICLE 2.——-ELECTION Pascmcrs.

§ 481. Precincts, how formed. The board of county commis

sioners of each county in the state shall at its first session after the

takin effect of this code divide its county into election precincts and

estab ish the boundaries of the same if it has not heretofore done so.

The entirety of civil townships, cities or villages as voting precincts

shall be preserved when possible, except when such preservation would

conflict with the provisions of this section. In such case the civil

township, city or village shall be divided into two or more precincts,

but in no case shall a precinct be composed of parts of two civil town

ships or part of a township and city or village. Such board of com

missioners shall designate one voting place in each precinct. No pre

cinct shall contain more than three hundred electors. If at any elec

tion hereafter held inore than three hundred votes shall be cast at any

voting place it shall be the duty of the inspector in such precinct to
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report such fact to the board of county commissioners which board

shall at its next regular meeting divide such precinct as nearly as pos

sible so that the new precincts formed therefrom shall each contain

two hundred and fifty electors as nearly as practicable.

§ 482. Precinct, how construed. The word precinct as used

in the constitution shall be construed to mean any incorporated city,

and it is made the duty of the city council of such incorporated city

to establish as many voting places in such precinct as may be neces

under the law, and such council shall define by ordinance the

qualifications precedent for a voter removing from one voting subdi

vision to another within such incorporated precinct.

ARTICLE 3.-—ELECTION OFFICERS AND ream Dorms.

§483. Inspectors and judges of elections. Qualifica

tions of. Duties. The chairman of the board of supervisors in

organized townships shall by virtue of his office be inspector of

elections. In case the township contains more than three hundred

voters such chairman shall be inspector of elections for the precinct

in which he resides and shall appoint the inspector in all other pre

cincts which are component parts of the township of which he is

chairman. In all cities in which the aldermen are elected in different

years, the senior alderman shall be inspector of elections for the pre

cinct in which he resides, and in cities in which the aldermen are not

so elected, the alderman who shall act as inspector of elections shall be

determined by lot in such manner as the city council shall prescribe.

In case a ward in any city contains more than three hundred voters

the senior alderman or the alderman chosen b lot shall be inspector of

elections for the precinct in which he resi es and shall appoint the

inspectors in all other precincts which are component parts of the

ward of which he is alderman. In incorporated towns and villages

the president of the town or village board of trustees shall act as

inspector, and, if the town or village contains more than three hun

dred voters, he shall act as inspector of the precinct in which he

resides and appoint the inspectors in the other precincts. In case

the alderman desi ated or selected to act as inspector in any

ward is disqualifie from acting, the other alderman of the ward

shall act as inspector and appoint other inspectors when necessary,

and in case the president of the board of trustees of any town or vil

lage is disqualified the remaining members of the board shall select

one of their number to act as such inspector and appoint other

' ctors when necessary. The_inspector shall, prior to the opening

of the polls in his precinct, appoint as judges of election two

qualified electors of such precinct, who shall have been resident

freeholders therein for at least ninety days next preceding such

election, and who are members of different political parties and

of the parties which cast the highest number of votes at the

preceding general election; provided, that if at least one week

prior to such election the chairman of the count central com

mittee of either of the two parties that cast the ar est number

of votes in the state at the last general election, shal nominate a

member of such party as judge, having the qualifications above

prescribed, presenting a certificate of such nomination signed by

such chairman, he shall be appointed by the inspector, and such

§ 5, c. 60. 1898.
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judges together with the inspector shall constitute the board of elec

tion. No person shall be a member of the board of election who has

anything of value bet or wagered on the result of such election or

who is a candidate or who is the father, father-in-law, son, son-in-law,

brother, or brother-in-law of any candidate at such election. If

at any time before or during an election it shall be made to

appear to any inspector by the afiidavit of two or more ualified

electors of the precinct that either of the judges is disqualifie under

the provisions of this section he shall at once remove such judge and

fill the place with a qualified person of the same political party as the

judge removed and in case such person so disqualified shall have

taken the oath of oflice as prescribed by law the inspector shall place

such oath and affidavit before the state’s attorney of the county; pro

vided, that in case such inspector is disqualified from acting, the

other two members of the board of township supervisors and the

clerk shall, at least ten days before the date of holding the election,

hold a meetin for the purpose of filling such vacancy. Such vacancy

shall be filled y appointin an inspector who shall belong to the

same political party as the 'squalified inspector and the name of the

inspector so appointed shall at once be reported to the county auditor

by such clerk.

§ 484. Inspectors of election in unorganized townships,

how appointed. In precincts consisting of unorganized townships

the board of county commissioners shall at the July session of such

board next preceding an election appoint in each precinct, as inspec

tor of such election, some qualified elector of such precinct. Such

inspector shall before the time of opening the polls in his precinct

appoint two judges of election as provided in the precedin section

and such judgesand inspector shall constitute the board 0? election

for that precinct. If any member of the board of election shall fail

to appear at the hour appointed for the opening of the polls the

remainder of the board shall select a member of his political party to

serve in his stead; provided, that if the qualified electors of his party

present at the polls shall nominate a qualified person for such vacancy,

such nominee shall be appointed. If none of the members of the

election board shall appear at the hour appointed for opening the

polls the qualified electors present shall elect a board viva voce as

nearly as possible in conformity with the provisions hereof.

§ 485. P011 clerks. Such board of election shall appoint as poll

clerks two qualified electors of the precinct, one from each of the two

parties that cast the largest vote at the last state general election.

§ 486. Oath of election officers. Previous to the votes being

taken the inspectors, judges and clerks of election shall severally take

and subscribe an oath in the followin form: “I, A. B., do solemnly

swear (or afiirm as the case may be), t at I will perform the duties of

inspector, judge or clerk (as the case may be) according to law and

the best of my ability-, and that I will studiously endeavor to prevent

fraud, deceit a11d abuse in conducting the same.”

Such oath may be taken before any ofiicer authorized to administer

oaths, and in case no such ofiicer is present at the opening of the

polls the inspector or judges of election are authorized to administer

such oath to each other and to the clerks of election; and the person

administering such oath shall cause an entr thereof to be made and

subscribed by him and prefixed to the poll ok.
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§ 487. P011 list, clerk to keep. Each clerk of election shall

keep a poll list which shall contain in numerical order the names of

all the persons voting at such election.

§ 488. Duty of inspector and judge to challenge. If any

inspector or judge of election shall know or have reason to believe

that any person offering to vote is not a qualified elector it shall be

his duty to challenge the right of such person to vote.

Aarxcns 4=.—ELEO'I‘ION Surrrrrs.

§ 489. Ballots to be printed and distributed at public

expense. At all general or special elections for state, district,

county, city, township, village or other public ofiicers within this

state, includin elections in cities, towns and villages incorporated by

special act, all llots cast shall be printed and distributed at public

expense as hereinafter rovided. The printing of ballots and cards

of instruction for the e ectors in each county and the delivery of the

same to the election officers as hereinafter provided shall be a county

charge and for municipalities a municipal charge, the payment of

which shall be provided for in the same manner as other county and

municipal expenses; provided, that the provisions of this chapter

shall not apply to elections for civil township or school district

oificers, nor to elections in incorporated cities and villages having less

than three hundred legal voters as evidenced by the vote cast therein

at the last preceding city or village election.

§ 490. Elector may write name of candidate on ticket,

when. Except as otherwise provided in this chapter it shall be the

duty of the auditor of each county to provide printed ballots for every

election for public officers in which the electors or any of the electors

within the county participate and he shall cause to be printed on

the ballots the name of each candidate whose name has been certified

to or filed with him in the manner provided for in this chapter.

Ballots other than those printed by the respective county auditors

shall not be cast or counted in any election. Nothing in this chapter

shall prevent an voter from writing or pasting on his ballot the name

of any person or whom he desires to vote and such vote shall be

counted the same as if printed on the ballot and marked by the voter.

§ 491. Ballots, how prepared. Arrangement of names.

All ballots prepared under the provisions of this chapter shall be

white and of a uniform quality of paper and the name shall be

printed thereon in black ink, and to the left of and not not more than

one-fourth of an inch from such printed name and blank space wherein

names may be written, shall be a circle not less than three-eighths of

an inch in diameter. At the head of each ballot shall be printed the

name or designation of every political party represented on such bal

lot. Each ballot shall contain the name of each candidate whose

nomination has been certified according to law, and none other. The

candidates of the party casting the highest number of votes in the

state for member of congress at the last preceding general election

shall be arranged in the first or left hand column of such ballot; of

the party casting the next highest number of votes in the state in the

second column; of the party casting the next highest number of votes in

the third column; and of any other party as the secretary of state may

direct for state ofiicers, or the county auditor for county ofiicers; the

municipal or city auditor, or in municipalities or cities not having a
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municipal or city auditor, the municipal or city clerk for municipal

or city offioers, or .the president of the board of trustees of corporate

villages for village ofiicers. The names of electors of president and

vice president of the United States presented in one certificate of

nomination shall be arranged in a group and placed at the head of the

column under the part designated or represented in such certificate.

Below the candidates or each office shall be left a blank space large

enough for the name of a candidate to be written in. There shall be

a margin on each side at least one-half an inch in width and a reason

able space between the names printed thereon so that the voter- may

clearly indicate, in the manner hereinafter provided, the candidate

for whom he wishes to vote. Whenever the secretary of state has

duly certified to the auditor any question to be submitted to a vote of

the people the auditor shall have printed on the regular ballots the

question in such form as will enable the elector to vote upon the ques

tion so presented in the manner hereinafter provided. The auditor

shall also prepare the necessary ballots whenever an question is

required by law to be submitted to a vote of the e ectors of any

subdivision and not to the state generally. The municipal or city

auditor or clerk, as the case may be, shall prepare and direct the print

ing and distributing of all ballots for municipal or city elections and

for all questions that may be submitted to a vote of the electors of

such munici ality, except as provided in section 489.

§ 492. ounty auditor to prepare ballots. Number. Poll

books. The county auditor of each county shall provide for each

election precinct in his county two ballots for each vote cast in such

precinct at the last general election. Such ballots shall be distributed

in packages or blocks containing not more than one hundred and fifty

ballots each. The county auditor may provide for any such precincts

such additional ballots as he may deem necessary. Each county

auditor shall, at least five days before any election, have the ballots

printed and the same may be inspected in the oflice of such auditor

by any person. Such auditor shall also, at least five days before any

election, send to the inspector in each precinct five copies of such

ballot printed upon tinted paper and such inspector shall post the

same in five public places in his precinct, one of such copies to be

posted at the polling place therein, for which services such inspector

shall receive two dollars. The auditor shall at the time of distrib

uting such copies cause to be delivered to the several inspectors the

necessary number of blank forms of poll books and also blanks for the

election returns with the proper captions, forms of oath and forms of

certificates and tally sheets necessary to carry out the provisions of

this chapter.

§ 493. Ballots-, how delivered. Oficial stamps. Each county

auditor shall deliver or cause to be delivered by mail or other reliable

method to the inspector of election in each precinct in his county the

oflicial ballot prepared by him at least twenty-four hours before the

hour of opening the polls on election day. Such ballots shall be

delivered in sealed packages marked on the outside plainly designat

ing the number of ballots inclosed and the precinct for which they

are intended. He shall also deliver or cause to be delivered to such

inspector or, if that is impracticable, to one of the judges of election

of such precinct a stamp with an ink pad for the purpose of stamping

each ballot with the words, “Official Ballot” and the name or number

of the precinct, the name of the county and the date of the election.
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§ 494. Instructions to be printed. Each county auditor shall

cause to be printed on cards in large type full instructions to electors

as to the manner of obtaining and preparing ballots and also contain

ing a copy of sections 558, 559, 6884 and 6885. He shall furnish

ten such cards to the judges of election in each election precinct and

the judges of election shall at the opening of the polls post at least

one of such cards in each booth or compartment provided for the

preparation of ballots and at least three of such cards in and about

the polling place. There shall also be posted in each booth or com

partment one of the official ballots without the official stamp herein

before provided for, and not less than three of such ballots shall be

posted in other places in and about the polling place upon the mom

ing of election.

§ 495. Poll books, contents of and how delivered. It shall .

be the duty of the county auditor to» provide uniform poll books for

the use of his county, each poll book to contain a copy of the law

prescribing the qualifications of electors and so much of this chapter

as relates to the duties of inspectors, judges and clerks of election,

and the penalties imposed for offenses; such poll book shall also con

tain blanks for all entries required to be made therein; he shall also

deliver to the sheriff two copies of said poll books for each election

precinct in the county, and the sherifl’ shall deliver the same to each

inspector of election, and such inspector of election shall deliver or

cause the same to be delivered to the clerks of election in his precinct

on the day of election.

§ 496. Ballot boxes to be provided by board of county

commissioners. The board of. county commissioners shall at the

expense of the county provide suitable ballot boxes for each election

precinct in its county, and a separate ballot box in which the ballots

of women entitled to vote under this chapter shall be deposited.

§ 497. Blanks to be transmitted by secretary of state.

The secretary of state shall at least thirty da s before each general

election transmit to each county auditor blank orms and envelopes for

all returns of votes required to be made to his oflice, with such printed

directions on the envelope as he deems necessary for the guidance of

such oflicers in making returns according to law; and the expenses of

furnishing such blanks and envelopes shall be paid for by the state.

ARTICLE 5.—NOMINATIONS roa OFFICE.

§ 498. Nominations, how made. Any assembly or convention

of delegates held for the purpose of making nominations to public

office. or electors to the number hereinafter specified, may nominate

candidates for public ofiice to be filled by election within the state.

Public printed or posted notice of holding such assembly or conven

tion must be given at least six days before the holding of the same.

Such nomination shall be made by delivering to and leaving with the

ofiicer charged with directin the printing of the ballots upon which

the name is to be placed, wit in the time prescribed herein, a certifi

cate of nomination for each candidate. An assembly or convention

within the meaning of this chapter is an organized assemblage of

delegates representing a political party or principle which cast five

per cent of the total number of votes cast for member of congress at

the last general election.
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§ 499. Nominations certified, how. All nominations made

by such convention shall be certified as follows: the certificate of

nomination, which shall be in writin , shall contain the name of each

person nominated, his post office ad ess and the oflice for which he

is named and shall designate in not more than five words the party or

principle which such convention represents, and it shall be signed a11d

verified by the presiding ofiicer and secretary of such convention who

shall add to their signatures their post office address. Such certificate

made out as herein required shall be delivered by the secretary or

president of such convention by registered letter or in person, without

charge, to the secretary of state or to the county auditor as herein

after required.

§ 600. Certificates of nomination, where filed. Certificates

of nomination for candidates for otfices to be filled by the electors of

the entire state or of any division or district greater than a county

and for legislative oflices shall be filed with the secretary of state; cer

tificates of nomination for county oflicers shall be filed with the county

auditor of the respective counties wherein the oificers are to be elected;

certificates of nomination for municipal olficers shall be filed with the

city auditor or clerk of such municipality.

, 501. Nominations not by convention, how made. Can

tes for public office may be nominated otherwise than in conven

vention in the manner following: a certificate of nomination con

taining the name of a candidate for the oflice to be filled with such

information as is required to be given in certificates provided for in

section 499 shall be signed by electors residing'within the district or

political division in and for which the ofiicer or oflicers are to be

elected, in the following number: the number of signatures shall not

be less than three hundred when the nomination is for an oflice to be

filled by the electors of the entire state and when the oflice is to be

filled by the electors of a district less than the entire state the number

of signatures shall not be less than ten per cent of the number of

votes cast for member of congress at the last preceding general elec

tion, and when the oflice to be filled is in an incorporated city, town

or village the number of signatures shall not be less than ten per cent

of the number of votes cast at the last preceding election held therein;

provided, that in no case shall more than three hundred signatures be

required. Such signatures need not be appended to one paper. Each

elector signing a certificate shall add to his name his post ofiice

address. Such certificate may be filed as provided for in section 500

in the same manner and with the same effect as a certificate of nom

ination made by a party convention. The number of electors neces

sary to hold a mass convention shall be the same as the number of

signatures required to nominate by petition.

§ 502. Certificate to contain but one name. No certificate

of nomination shall contain the name of more than one candidate for

each office to be filled. No person shall participate directly or indi

rectly in the nomination at caucus, in convention or by petition of

more than one person for each ofiice to be filled and no person shall

accept a nomination for more than one ofiice.

§ 503. Certificates of nomination, when to be filed. Cer

tificates of nomination, to be filed with the secretary of state shall be

filed not less than thirty days before the day fixed by law for the

election of the persons in nomination. Such certificates of nomination
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ma be sent by registered letter deposited in the post ofiice on or

be ore the last day and the receipt therefor filed with the county

auditor. Certificates of nomination herein directed to be filed with

the auditor shall be filed not less than twenty days before the election;

but the provisions of this section shall not apply to-nominations for

special elections to fill vacancies caused by death, resignation or other

wise. The secretary of state and the several county auditors shall

cause to be preserved in their respective ofiices for six months all

certificates of nominations filed therein under the provisions of this

article. All such certificates shall be open to public inspection under

proper regulations to be made by such officers.

604. Secretary of state to certify nominations for state

0 06. Not less than twenty-five nor more than thirty days before

an election to fill any state or district office the secretary of state shall

certify to each count auditor within which any of the electors may

by law vote for can 'dates for such ofiice the name and post oflice

address of each person nominated for such oifice as specified in the

certificates of nomination filed with him.

§ 505. Nominations to be published, when. At least ten

days before an election to fill any public ofiice under the provisions

of this chapter the county auditor of each county shall cause to be

published in one or more newspapers within the county the nomina

tions certified to him under the provisions of this chapter. The

auditor shall make such publications daily until the election, in coun

ties where daily newspapers are published; but if there is no daily news

paper published within the county two publications in each newspaper

will be suflicient; and if there is no newspaper published in an county,

written or printed notices shall be posted in at least three pub ic places

in each precinct.

§ 506. In case nominee declines, certificate void. When

ever any person nominated for public office as in this chapter pro

vided shall, at least twenty-five days before election, in writing notify

the oflicer with whom the certificate nominatin him is filed that he

declines such nomination, such nomination sha 1 be void.

§ 507. Vacancies on ticket, how filled. Should any person

so nominated die before the printing of the tickets or decline the

nomination as in this chapter provided or should a vacancy occur

upon the ticket for any other cause the vacanc thus occasioned may

be filled in the manner required for origina nominations. If the

original nomination was made by a party convention which had dele

gated to a committee the power to fill vacancies, the committee of_the

political party in whose ticket such vacancy occurs may fill the same.

The chairman and secretary of such committee shall thereupon make

and file with the proper oflicer a certificate settin forth the cause of

the vacancy, the name of the person nominated, t e name of the office

for which he was nominated, the name of the person for whom the

new nominee is to be substituted, the fact that the committee was

authorized to fill vacancies and such further information as is required

to be given in an original certificate of nomination. When such

certificate shall be filed with the secretary of state he shall, in certify

ing the nomination to the various auditors, insert the name of the

person who has thus been nominated to fill a vacancy in place of that

of the original nominee. And if he has alread forwarded his certifi

cate he shall forthwith certify to the auditor o the proper county the

name and post ofiice address of the person so nominated to fill a

§ 9, c. 66. 1391.

am’d.

§ 10. 0. 66.1891.

am’d.

§ ll, C. 66.1891.

§ 12. c. 66. 1891.

am‘1l.
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§ 13. 0. 66.1891.
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§ 19, c. 66. 1891.

am'd.

§ 2. H. B. No.1,

Sp. 1892.
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vacancy, the oflice he is nominated for, the party or political principle

he represents and the name of the person for whom such nominee is

substituted. A failure to publish the name of a person so substituted

shall not invalidate the election.

§ 508. Vacancy occurring after tickets are printed. When

an vacancy occurs before election day and after the printing of the

tickets and-any person is nominated according to the provisions of

this chapter to fill such vacancy the oflicer whose duty it is to have

the tickets printed and distributed shall thereupon have printed on a

requisite number of stickers the name of such substituted candidate

and no other name, and shall mail them by registered letter or send

by other reliable method to the judges of election in the various pre

cincts afl"ected by such vacancy, and the judges of election whose

duty it is to distribute the tickets shall aflix such stickers in the

proper place on each ticket before it is given out to the electors.

609. Constitutional amendments to be advertised.

W enever a proposed constitutional amendment or other question is

to be submitted to the people of the state for popular vote the secre

tary of state shall, not less than thirty days before election, certify

the same to the auditor of each county in the state and the auditor of

each county shall include the same in the publication provided for in

section 505. Questions to be submitted to the people of the county

shall be advertised as provided for nominees for ofiice in such section.

§ 610. Publication of names. Error how corrected. When

ever it shall appear by aflidavit that an error or omission has oc

curred in the publication of the names of the persons nominated or

in the printing of the ballots the judge of the district court may

upon application of an clector make an order requiring the auditor

‘to show cause why such error should not be corrected and upon the

hearing thereof he may make such order as the facts warrant.

ARTICLE 6.—NoTIcE or ELECTION.

§ 51 1. Notice of election, how given. The secretary of state

shall, between the first days of July and September in such year,

direct and cause to be delivered to the county auditor of each count

a notice specifying all the state officers whose term of ofiice wil

expire between the first Monday in December and the first Monday

in January next succeeding and specifying also the several oflicers to

be chosen in such county at the next general election. The auditor

to Whom such notice is delivered shall cause notice of the same to be

given as provided i_n the next section.

612. Notice of election to be published. Form. Posted,

W en. The county auditors of the several counties shall cause

notice of any election to be published in each of the newspapers

designated by the board of county commissioners for the publication

of their official proceedings at least once in each week for four

consecutive weeks next preceding such election. Such notice shall

be as nearly as circumstances will admit, as follows:

Notice is hereby given that on Tuesday, the . . . . . . . day of . . . . . . .

next, at . . . . . ., in the township or precinct of . . . . . . in the county

of . . . . . . . . an election will be held for state, district or county

ofiicers (naming the oflices to be filled as the case may be), which

election will be opened at eight o’clock in the morning and will

continue open until five o’clock in the afternoon of that day. Dated

this....dayof . . . . ..A.D.18..

(Signed) A. B., County Auditor.
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In case there shall be no newspaper published in the county in

which such election is to be held, the county auditor shall deliver

three copies of such notice for each precinct to the sheriff, coroner

or other person designated by the board of county commissioners

and such sherifl’, coroner or other person shall post in three of

the most public places in each precinct the notice pertainin to

such precinct, at least twenty days previous to the time of hol ing

an general election and at least eight days previous to the time of

holdin any special election, and in cases where townships are not set

off by aw as election districts, such notices shall be postedas follows:

one at the house where the election is authorized to be held and two

at two of the most public places in that vicinity. The otficer or

person shall thereafter file with the county auditor an aflidavit of such

posting which shall be prima facie evidence of the facts therein

stated.

ARTICLE 7.—O0snUc1" or Emzcrrons.

? 513. When polls to be opened and closed. At all elections

he d under the provisions of this chapter the polls shall be open at

eight o’clock A. M. and closed at five o’clock P. M. Twenty minutes

prior to five o'clock P. M. the inspector shall proclaim to the electors

outside the number of minutes before the polls will be closed and

that such closing will be precisely at five o’clock P. M.

§ 614. Examination of ballots and box at opening of polls.

Qn the openin of the polls the inspector in each precinct shall pro

duce the seale package of otficial ballots and publicly open the same

and deliver one block of ballots to the ballot clerk, retaining the other

blocks if any until they are needed for voting. Before declaring the

polls open such inspector shall see that the ballot box is empty and

allow the jud es to satisfy themselves thereof after which such box

shall be locked.

§ 615. Official ballot, how given to elector. The inspec

tor or one of the judges of election shall deliver ballots to the qualified

electors. Before delivering any ballot to an elector the inspector or

judge shall print on the back and near ‘the top of the ballot with

a stamp provided for that purpose, the designation “official ballot”,

and the other words provided for in section 493 and also write his

initials thereon. Each qualified elector shall be entitled to receive

from the judges one ballot.

516. Marking ballots. Manner of voting. On receipt

of is ballot the elector shall forthwith and without leaving the polling

place retire alone to one of the booths or compartments provided, to

prepare his ballot by placing a cross (X) mark within the circle

before the name of each person for whom he wishes to vote, or the

elector may write in the blank space or paste over any other name

the name of any person for whom he may wish to vote, but the

name of no candidate shall be counted which has not the cross (X)

mark either written or printed within the circle, before such name;

or in case of a ballot containing a constitutional amendment or other

question to be submitted to a vote of the people, by placing a cross

mark within the circle before the word or words expressing his wish

and for which he desires to vote. After preparing his ballot the

elector shall fold it so that the face of the ballot will be concealed

and the indorsement stamped thereon may be seen. He shall then

§ 40. c. es. mi.

§ 21. c. 66.1s91.

§ S. c. 61>. H93.

a|n‘\l.
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vote forthwith and before leaving the polling place and after voting

he shall immediately leave the room.

§25_c_66v1§91_ § 517. Only one person in booth. Not more than one per- .

son shall be permitted to occupy anyone booth or compartment at

one time and no person shall remain in or occupy a booth or com

partment longer than may be necessary to prepare his ballot and in

no event longer than five minutes when the other booths or compart

ments are occupied.

§ 26. c. es. 1891. § 618. In case elector spoils ballot. No person shall take or

remove any ballot from the polling place before the close of the

polls. If any voter spoils a ballot he may successively obtain others,

one at a time, not exceeding three in all, upon returning each spoiled

ballot. The ballots thus returned shall be immediatel canceled and

together with those not distributed to the voters shal be preserved

and secured in sealed packages and returned to the county auditor

from whom received.

§ 21-a<-.1-n§§l. 1891- § 519. In case of disability of elector. Any voter, who de

' clares to the judges of election or when it appears to the jud es of elec

tion that he cannot read or that by blindness or other physica disability

he is unable to mark his ballot, shall, upon re uest, receive the assist

ance of two of the election oflicers in the mar in thereof who shall

be chosen from difl’erent political parties, and suc oflicers shall give

no information regarding the same. The judges may in their discre

tion require such declaration of disability to be made by the voter

under oath and they are authorized to administer such oath. No

elector, other than one who is unable to read or on account of physical

disability is unable to mark his ballot, shall divulge to any one within

the polling place the name of any candidate for whom he intends to

vote or ask or receive the assistance of any person within the polling

place in the preparation of his ballot.

§,,,_,,_2-,1-.,,_C_ § 520. Judges to deposit ballot in box. When a ballot shall

be received one of -the judges without opening the same or permitting

it to be opened or examined except to ascertain whether it is a single

ballot or not shall deposit it in the ballot box.

§ -H c_ 66, ML § 521. Election booths, how built. The inspectors of elec

*"“"'- _tion shall provide in their respective polling places a sufiicient number

of booths or compartments which shall be fumished with such supplies

and conveniences as to enable the voter conveniently to prepare his

ballot for voting, and in which electors may mark their ballots,

screened from observation, and a guard rail with an opening so con

structed that only persons within such rail can approach within "ten

feet of the ballot boxes or the booths or compartments herein pro

vided for. The number of such booths or compartments shall not be

less than one for each fifty electors or fraction thereof in the precinct.

No election shall be held in a room in which spirituous or malt liquors

are commonl sold. Not more than one elector for each booth shall

be permitte within the railing at any one time. One challenger

appointed and desi ated from each of the political party organiza

tions shall be entit ed to stand at the opening of the railing at the

outside. If any person offering to vote shall be challen ed by one of

such challengers or by any member of the board of e ection, such

person shall, unless such challenge is withdrawn, stand aside and shall

not vote unless he makes an affidavit that he is a legally qualified

elector of the precinct. The expense of providing such booths or
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compartments and guard rails shall be a public charge and shall be

provided for in the same manner as other election expenses.

§ 622. Ballots of women to be deposited in separate box.

No ballot offered by any woman entitled to vote under this chapter

shall contain the name of any person to be voted for at such election,

except candidates for a school oflice, andno such ballot shall contain

any proposition to be voted for except such as pertain solely to

school matters; and all such ballots shall be deposited in a separate

ballot box, but shall be canvassed with the ballots cast for candidates

for school ofiice by the male voters at such election.

ARTICLE 8.--Canvass or Rnruans.

§ 523. Canvass of votes. As soon as the polls of the election

shall be finally closed the inspectors shall proceed immediatel to

canvass publicly in the presence of all persons desiring to atten the

same the votes received at such polls and continue without adjoum

ment until the canvass is completed and the- statements hereinafter

re uired are made. They shall commence by a comparison of the

po lists and the correction of any mistakes therein until they shall

be found or made to agree. The box shall then be opened and the

ballots therein taken out and counted by the inspectors, unopened,

except so far as to ascertain whether each ballot is single; and if two

or more ballots are found so folded together as to present the appear

ance of a single ballot they shall be laid aside until the count of the

ballots is completed; and if, upon a comparison of the count and the

appearance of such ballot, a majority of the inspectors shall be of

the opinion that the ballots thus folded together were voted by one

elector, they shall be destroyed. If _the ballots in the box shall be

found to exceed in number, after any such ballots folded together are

destroyed, the whole number of votes on the poll lists, they shall be

replaced in the box and one of the inspectors shall publicly draw there

from by chance and without examination thereof and destroy as many

ballots unopened as shall be equal to such excess. The number of

ballots agreeing, or so as aforesaid being made to agree with the poll

lists, the inspectors shall then proceed to open, count and ascertain

the number of votes. '

524. Ballots, when void. In the canvass of the votes, any

ot which is not indorsed as provided in this chapter by the official

stamp and initials shall be void and shall not be counted, and any

ballot or parts of a ballot from which it is impossible to determine

the elector’s choice shall be void and shall not be counted; provided,

that when a ballot is sufiiciently plain to ather therefrom a part of

the voter’s intention it shall be the duty o the judges of election to

count such part.

§ 625. Result of canvass to be immediately announced.

The inspectors shall as soon as the count is completed publicly an

nounce the result thereof, speci ing the whole number of votes cast

for each oifice and for each can idate respectively; also the number

of votes cast for and against each proposition voted for at such elec

tion. They shall immediately prepare in duplicate a statement in

writing setting forth at length, in words and figures, the whole num

ber of votes cast for each office and the names of all the persons for

whom such votes were cast, together with the number of votes cast

for each person; also the number of votes cast for and against each

§ 35, c. es. lb91.

§ :10.c.6s.1s91.

§ as, c. es. 1391.
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proposition voted upon at such election \\'l1l('.l1 statcnient they shall

certify to be correct. ~

§ 626. Returns, how and where made.

officers. The inspector of election, or one of the judges appointed

by him, shall forthwith deliver to the clerk of the town, city or villa e,

one of such statements and one of such poll lists together with t 1e

stamp, to be filed and preserved in his ofiice and shall with all conven

ient dispatch and within three days after the election deliver the other

statement to the county auditor, it having been by the judges carefully

sealed up to ether with the other poll list with the oaths of inspectors

and clerks a xed, under cover, properly directed to the county auditor,

and the person delivering such returns to the county auditor shall

receive as compensation therefor the sum of two dollars and mileage

at the rate of five cents per mile for each mile necessarily traveled in

going to and returning from such auditor’s ofiice, to be paid out of

the county treasury on the warrant of the auditor. The inspector of

election shall lock the ballot box after the ballots have been replaced

therein in the presence-of the judges, and shall send the key properly

labeled with the name and number of the polling precinct at the same

time as he returns the poll books and statements to the county auditor.

but shall retain i11 safe custody the ballot box used at the election,

sealed with all the ballots cast at the same replaced therein, during

sixty days next after election. And it shall be his duty to cause the

said box to be safely delivered to the county auditor upon the written

request of the board of canvassers at any time during said sixty days.

In or anized townships within thirty days after said date, or in cities

or vil ages, the inspector of elections shall deliver, if he is not himself

the ofiicer in question, the boxes to the chairman of the board of

supervisors of the civil township, or mayor of the city or president of

the village, in which the election precinct is situated, as the case may

be; and this officer shall keep in safe custody such boxes until the

next election or hand them over to his successor in oflice to be by him

safely kept until such time. At the following general election it shall

be the dut of these officers to hand the ballot boxes over to the

inspector o elections, and in case they have lost or destroyed them,

then they shall replace them each at his ow11 cost. In unorganized

townships the inspectors of elections shall cause the ballot boxes to be

safely delivered to the county auditor, between the sixtieth and nine

tieth day following the election. And the same compensation shall

be allowed for such delivery as is allowed in this section for returni.ng

the poll book and statement to the auditor. Any person violating any

of the provisions of this section is guilty of a misdemeanor.

§ 527. Abstract of votes. Certificate of election. On the

fifteenth day after the close of any election, or as soon as the returns

are received, the county auditor shall call to his assistance a majority

of the county commissioners of the county or the county treasurer,

county judge and one county commissioner, and none of the persons

so called shall be candidates for office, unless there is not sufficient

of such ofiicers who are not such candidates, and shall proceed to

open such returns and make abstracts of the votes in the manner

following: The abstract of the votes for member of congress shall be on

one sheet; the abstract of votes for members of the legislative assembly

shall be on one sheet; the abstract of votes for county and precinct

oificers shall be on one sheet; and it shall be the duty of the county

auditor immediately to make out a certificate of election to each of

Compensation of p
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the persons havin the highest number of votes for members of the

le 'slative assemb y, county and precinct ofiicers respectively and to

de 'ver such certificate to the person entitled thereto on his making

application to the county auditor therefor; provided, that when a

tie shall exist between two or more persons for the senate and house

of representatives the county auditor shall give notice to the sheriff

of the county who shall immediately advertise another election,

giving at least ten days’ notice. It shall be the duty of the county

auditor of each county on receipt of the returns of any election to

make out his certificate, stating therein the compensation to which

the judges and clerks of election may be entitled for their services,

and lay the same before the board of county commissioners at their

next session, and the said board shall order the compensation afore

said to be paid out of the county treasury. And immediately after

canvassing the returns and makin the abstract of votes as provided

in this section, the county auditor 5.1111 make a certified copy of each

abstract and forward it to the secretary of state. If the county

auditor is a candidate for oifice he shall take no part in the canvass,

but shall act as clerk of such board of canvassers, and the two

oflicers called to the assistance of the county auditor to make such

canvass shall call to their assistance one of the officers mentioned in

this section who is not a candidate, and if there is no such oficer

remaining who is not a candidate, they shall call to their assistance

a justice of the peace and it shall thereupon be their duty at once to

attend and canvass such returns as provided by law.

§ 528. Tie vote. Duty of county auditor. If the requisite

number of county oflicers shall not be elected by reason of two or

more persons having an equal and highest number of votes for one and

the same office, the county auditor whose duty it is to compare the

polls shall give notice to the several persons so having the highest and

equal number of votes to attend at his office at a time appointed by

him, and they shall then proceed publicly to decide by lot which of

the persons so havin an equal number of votes shall be declared

duly elected, and suc auditor shall make and deliver to the person

thus declared duly elected a certificate of his election as hereinbefore

provided.

§ 529. Legislative districts composed of two or more

counties. VVhen two or more counties are embraced in one sena

atorial district, the respective county auditors shall attend at the

office of the county auditor of the senior county of such district

within twenty days after the day of election, and in conjunction with

the auditor of the senior county shall compare the votes cast in the

several counties comprising such district; and such auditors shall

immediately make out a certificate of election for the person having

the highest number of votes in such district for members of the legis

lative assembly, which certificates shall be delivered to the persons

entitled thereto on application to the county auditor of the senior

county of such district.

§ 530. State board of canvassers. How constituted. The

secretary of state, state auditor, state treasurer, attomey general and

superintendent of public instruction shall constitute the state board

of canvassers, three of whom shall be a quorum for the transaction of

business, and if less than a quorum of such ofiicers attend on the day

appointed for a meeting of the board, then those so attending are

§32, 0.27. P0l.C.

§ 3, (3. T4, 1851.

§1.s. B.No. 1,
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hereby authorized to summon others of the state ofiicers suflicient to

constitute a quorum, who on being notified by the oflice-r or officers

so attending, shall attend without e

board. .

§ 2_ S_ B_ y0_ 1_ § 531. When member disqualified. VVhen a memberof such

*"P-,189"- board is a candidate for any ofiice as to which the votes are to becau

vassed by him, the governor shall designate some other state oflicer

who shall act in his stead at the session of the board while the votes

given for such member are being canvassed.

§;;,S,B_ N.,_1_ § 532. County auditor to forward abstract of votes. It

S1’,j"§f~?§- shall be the duty of the county audit-or of each county, under his

' official seal, to return to the secretary of state on or before the first

Tuesday of December following any general election, and within

thirty days following any special election, a certified abstract of the

number of votes cast in his county at such election for each candidate

for state and congressional otfices, electors for president and vice

president, judges of the supreme and district courts, members of

the legislative assembl and for amendments to the constitution or

proposition submitted y the legislative assembly; provided that the

county auditor shall make a separate certified abstract of the votes

cast for persons for electors of president and vice president of the

United States. He shall seal up such separate abstract and indorse

it: “Presidential Elector Retums” and without delay transmit it to the

secreting of state by registered mail.

§4,s,a_1\'0_1_ § 53 . Secretary of state to file abstracts of votes. The

"'1’,',,,1,§§_' secretary of state upon receipt of the certified abstract of votes from

the several counties shall record the result of such election by

counties and shall file and carefully preserve the certified statements

so received from the county auditors, and if no such statement shall

be received by him from the county auditor of any county prior to

the time specified for the meeting of the state board of canvassers he

may and it is his duty to dispatch a special messenger to obtain such

statement, at the expense of such county, and such auditor shall on

demand of such messenger make and deliver to him the statement

re uired which the messenger shall deliver to the secretary of state

to recorded and filed by him as aforesaid. Such messenger shall

be allowed the sum of ten cents per mile for each mile necessarily

traveled in going to and returning _from the ofiice of such county

auditor, the same to be audited by the state auditor upon the certifi

cate of the secretary of state and the state treasurer shall present a

bill for the amount so audited against the county failing to send up

such retums as above provided, which bill so presented shall be

audited by the board of county commissioners of such county and

paid b the county treasurer.

§,,_S_B_No_1 § 5 4. State canvassing board, meeting of. For the pur

5v-189'1- ' pose of canvassing and ascertaining the result of such election the

state board of canvassers shall meet at the ofiice of the secretary of

state on the second Tuesday in December next after a general elec

tion and within forty days after a special election, and the secretary

of state shall notify the other members of the board of the same.

gs S B No 1 § 535. Duty of board. The board when thus formed shall

S'p-'18‘-,52- ' ' examine such certified statements of the county canvassers, and if it
am d‘ shall appear that any material mistake has been made in the computa

tion of votes given for any person, or that the county canvassers in

any county have omitted to canvass the votes, or any part thereof, cast

lay and act as a member of such .
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in any precinct in their county, the board may dispatch a messenger

to the county auditor of such county at the expense of such county,

with its requirement in writin to him to certify the facts concernin

such mistake and the reason w y such votes were not canvassed; and

the county auditor to whom any such requirement is delivered shall

forthwith make a true and full answer thereto under his hand and

official seal, and deliver the same to such messenger who shall deliver

the same with all convenient dispatch to the secretary of state.

§ 636. Adjournment of board. Such board may adjourn

from day to day as may be necessary, not exceedin three days in all.

§ 637. Canvass of votes to be public. pon the certified

statements and returns so received the board shall proceed publicly

"to examine and make a statement of the whole number of votes .given

at any such election for each and all state oflices; and another state

ment of the votes given for member of ‘congress, each of which

statements shall show the names of the persons to whom such vote

shall have been given for either of said offices, and the whole number

of votes given to each, distinguishing the several districts and counties

in which the are given. A majority of such canvassers shall decide

all matters o disa reement, and they shall disregard all technicalities

and misspellin ;t e use of initial letters and abbreviations of the

names of candi tes, if it can be ascertained from the returns for whom

the votes were intended. In case there shall be no choice by reason

of any two or more persons having an equal and the highest number

of votes the governor shall by proclamation order a new election.

§ 538. Certificate of result. They shall certify such state

ments to be correct and subscribe their names thereto and they shall

thereupon determine what persons have been by the greatest number

of votes duly elected to such oflices, or either of them, and shall make

out and subscribe on each statement a certificate of such determina

tion and deliver the same to the secretary of state. .

§ 639. Certificates of election, secretary of state to issue.

The secretary of state shall record in his ofiice each certified state

ment and determination so made by said board, and shall forthwith

make out and transmit to each of the persons thereby declared to be

elected a certificate of election as hereinafter provided and he shall

also forthwith cause a copy of such certified statement and determi

nation to be published in a newspaper printed at the seat of govern

ment.

§ 540. Certificate for member of congress. The certificate

of the election of a member of congress shall be signed by the gov

ernor with the great seal afiixed and be countersigned by the secre

of state and the governor shall cause it to be delivered to the

person elected.

§ 541. Presidential electors. The board in examining and

making a statement of the votes and in determining and certifyin

the persons chosen as electors of president and vice president shafi

proceed in the manner prescribed by law to be pursued b them in the

canvass for state oflicers, and the secretary of state shal likewise file

and record such statement and determination. In canvassing the

returns for presidential electors the persons having the greatest num

ber of votes are to be declared elected; and if more than the requisite

number of persons are found to have the greatest and an equal num

ber of votes the election of one of them shall be determined by lot, to

be drawn by the governor. in the presence of the other canvassers.

gr. s. No. 1.

Sp. 92.

am‘d.

§8. S. B. No.1.

Sp. 1592.

am ‘cl.

§ 9. s. B. No.1,

Sp. 1892.

§ 10. s. B. .\'o. 1.

Sp. 1892.

§ 11. s. B. N0. 1.

Sp. 1892.

Q12. S. B. No. 1.

Sp. 1892.

am'd.

175



§§ 5414»? POLITICAL CODE. Elections.

§ :3. s. B. .\‘o. 1,

sp. nez.

§14.S. B. No.1,

Sp. 1892.

g1s.s. B. No.1,

sp. 1892.

5 16. s. B. No. 1.

sp. 1392.

§ 1. s. B. N0. 2,

sp. msrz.

g-11, c.27, Pol.C.

The secretary of state shall prepare three lists of the names of such

electors elected at any election, procure thereto the signature of the

governor, and aflix the great seal of the state to the same, and deliver _

such certificates thus signed and sealed to said electors on or before

the second Monday in January next after such election.

§ 542. Form of certificate. A certificate shall be prepared by

the secretary of state for each person elected, in substance as follows:

At an election held on the . . . . ..day of . . . . . . . .A. B. was elected

to the oflice of . . . . . . . . .of said state for the term of . . . . . .years from

the . . . . . .day of . . . . . . . .in the year . . . . . .0r, if to fill a vacancy, say

for the residue of the term ending on the . . . . . .day of . . . . . . . .A. D.

18. . . .

Given at Bismarck this . . . . . .day of . . . . . . . .A. D. 18. . . .

Which certificate shall be signed by the govemor and the secretary

of state, and the seal of the state affixed, and be attested by at least

one of the other canvassers. _

§ 543. Constitutional amendments, etc. Oertiflcate as to.

For the purpose of canvassing and ascertaining the result of the

votes taken at any election upon any proposed amendment to the

constitution, or proposition submitted to a vote of the people by the

legislative assembly, the state board of canvassers shall proceed to

examine such statements, and to ascertain and determine the result

and shall certify under their hands a statement of the whole number

of votes given for and the whole number of votes given against such

amendment or proposition, and they shall thereupon determine

whether such amendment or proposition has been approved and rati

fied by a majority of the electors voting thereon, and shall make and

subscribe on such statement a certificate of such determination.

§ 544. Record of result. The secretary of state shall record

in his ofiice such certified statements and determination; and if it

shall appear that such amendment or proposition has been approved,

ratified or adopted as aforesaid, he shall also -make a record thereof,

and cause such record to be bound in the volume containing the

original enrolled law passed at the next succeeding session of the

legislative assembly, and cause such record to be published with

such laws.

§ 546. What returns shall be canvassed. The board of

state canvassers, in canvassing to ascertain the result of any election,

shall canvass only the regular returns made by the.c0unty board of

canvassers, as provided in this chapter.

§ 646. Proclamation of result by governor. The governor

shall, within ten days after the completion of the canvass by the state

board of canvassers of the votes cast for presidential electors, as cer

tified by the auditors of the respective counties, declare by proclama

tion, to-be print-ed in some newspaper printed and published at the

seat of government, the names of the several persons who have

received not less than one-fifth of all the votes cast, and the number

of votes received by each person, and the several persons, who have

received the highest number of votes so returned, and whose election

shall not have been contested and notice of such contest given to the

governor within ten days after the date of such proclamation, shall be

deemed and taken to be elected, and the governor shall thereupon

transmit to each person so chosen a certificate of his election.

§ 547. Informality in returns disregarded. No election

returns shall be refused by any county auditor for the reason that the
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same may be returned or delivered to him in any other than the man

ner directed in this chapter, nor shall he refuse to include any returns

for any informality in holding an election or in making returns thereof;

but all returns shall be received and the votes canvassed and a certifi

cate given to the person who may by such returns have the greatest

number of votes.

§ 548. Canvassers, how to proceed. The county auditor

and other persons constituting the county board of canvassers shall,

in canvassing the election returns, disregard technicalities and mis

spelling, the use of letters or abbreviations of the name of the

candidates for office, if it can be ascertained from such vote for whom

they were intended; but they shall not count votes polled in any place

except at established precincts, and a breach of the provisions of this

section shall be deemed a misdemeanor in otfice and punished accord

ingly. A majority of the members of such board shall decide all

matters of disagreement. ‘

§ 549. Returns indorsed by secretary of state. A memo

randum of the date of the reception of all returns of votes at the

secretary's oflice shall be made at such ofiice on the envelope contain

ing them.

Aarrcrs 9.-—RESIGNATIONS AND VACANCIES.

§ 550. Designations and vacancies. Special election.

Any person who shall receive a certificate of his election as a member

of the legislative assembly, county auditor, county treasurer, register

of deeds, sheriff, state’s attorney, clerk of the district court, county

judge or county commissioner shall be at liberty to resign such oflice

althou h he may not have entered upon the execution of the duties

thereo or taken the requisite oath of ofiice and when any vacancy

shall happen in the legislative assembly by death, resignation or other

wise it shall be the duty of the county auditor of the county in which

such vacancy occurs oflicially to notify the governor thereof; where

upon the governor shall issue a writ of election directed to the sheriff

of such county commanding him to notify the several boards of elec

tion in his county or district to hold a special election to fill such

vacancy at a time to be appointed by the governor; provided, that if

there is no session of the legislative assembly between the time such

vacancy occurs and the time of holdin the next general election, it

shall not be necessary to order a special election to fill such vacancy;

and when any vacancy occurs in the ofiice of a member of congress

from this state, it shall be the duty of the governor to issue his pro

clamation appointing a day to hold a special election to fill such

vacancv.

§ 651. Duty of governor in case of certain vacancies.

Should a vacancy occur in the oflice of a member of thelegislative

assembly, while in session, by death, resignation, removal or other

wise, it shall be the duty of the governor immediately upon receiving

oificial notice thereof to proceed in the same manner as is prescribed

for other cases in the precedin section.

§ 652. Division of legis ative district subsequent to elec

tion. If a vacancy occurs in the legislative assembly for any cause,

and the county or counties comprising the district in which such

vacancy occurs shall have been divided after the election of the mem

ber whose seat is vacant, and before the election to fill such vacancy,

such election shall be ordered in each county in which any part of
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the original county or district may be situated; but no person shall

be permitted to vote at such election who does not at the time reside

within the limits of the county or district in which such vacancy

occurred.

§ 553. Canvass and returns of elections to fill vacancies.

Votes cast at elections to fill vacancies shall be canvassed and returned

as provided in other cases, and the county auditor shall without delay

forward to the secretary of state the abstracts of the same.

ARTICLE 10.—PRESIDENTIAL Emacroas.

§ 554. When electors convene. Vacancies, how filled.

The electors of president and vice president shall convene at the seat

of government of this state on the second Monday in January next

after their election at the hour of twelve o’clock noon of that day, and

if there shall be an vacancy in the ofiice of an elector, occasioned by

the death or refusa to act, neglect to attend or other cause, the elect

ors present shall immediately proceed to fill such vacancy by ballot,

by a plurality of votes. and when all the electors shall appear, or the

vacancies shall have been filled as above provided they shall proceed

to perform the duties required of such electors by the constitution

and laws of the United States.

555. Per diem and mileage of. The electors of president

an vice president of the United b‘tates- shall receive the same per

diem and mileage as is allowed to members of the legislative assembly,

and there is hereby appropriated as a standing and continuing appro

priation such a sum of money as may be necessary to pay such per

diem and mileage.

ARTICLE 11. MISCET.LANEOCS Paovisroxs.

§ 556. Penalty for depositing unstamped ballot. No

inspector or judge of election shall deposit in any ballot box any

ballot upon which the oflicial stamp as hereinbefore provided for does

not appear. Every person violating the provisions of this section is

guilty of a misdemeanor.

§ 557. Penalty for rejecting legal vote. Any board of elec

tion or any member of any board of election who willfully and know

ingly rejects any legal vote shall be subject to a fine of fifty dollars to

be collected in a civil action before any justice of the peace in the

name and for the benefit of the person aggrieved.

§ 558. Penalty for failure of oficer to perform duty.

Any public oflicer upon whom any duty is imposed by this chapter

who shall willfully do or perform any act or thing herein prohibited

or who willfully neglects or omits to perform any duty imposed

upon him by the provisions of this chapter is guilty of a misdemeanor

and upon conviction thereof is punishable by forfeiture of his ofliee

and by imprisonment in the county jail for not less than one month

nor more than six months or by a fine of not less than fifty nor more

than five hundred dollars, or both. t

§ 559. Electioneering prohibited. Secret ballot. No elec

tioneering shall be done. on election day by any officer of election nor

by any person within the polling place or any building in which an

election is being held or Within fifty feet thereof nor obstruct the

doors or entrance thereto or prevent free ingress to and egress from
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said building. And the inspector and judges of election shall, if

they deem it necessary-, appoint an election ofiicer; such election

officer, or the sherifl’, constable, or other peace ofiicer is authorized

and it is his duty to clear the passageway and prevent such

obstruction and to arrest any person creatin such obstruction.

No person shall remove any ballot from -the pol ing place before the

closing of the polls. N0 person shall show his ballot, after it is

marked, to any person in such a way as to reveal the contents thereof

or the name of any person for whom he has marked his vote nor shall

any person solicit the elector to show the same; nor shall any person

except a judge of election receive from an elector a ballot preparedfor voting. No elector shall receive a ballyot from any other person

than the inspector or one of the judges of election having charge of

the ballots nor shall any person other than such inspector or judges

of election deliver a ballot to such elector. No elector shall vote or

offer to vote any ballot except such as he has received from the

inspector ora judge of election havin charge of the ballots. No

elector shall place any mark upon his Imllot by which it ma after

wards be identified as the one voted by him. Any elector w o does

not vote a ballot delivered to him by the judges of election having

charge of the ballots shall, before leaving the polling place, return

such ballot to such judges.

of this section is guilty of a misdemeanor and upon conviction thereof

is punishable by a fine not exceeding one hundred dollars and shall

be adjudged to pay the costs of prosecution.

§ 560. Penalty for violation of election laws. If any

inspector, judge or clerk of election, county auditor or otl1er- person

in any manner concerned in conducting an election shall corruptly

violate any of the provisions of this chapter, he shall forfeit and pay

to the county a sum not less than fifty nor more than five hundred

dollars to be recovered in a civil action in the name of the proper

county.

§ 561. No civil process served on election day. During

the day, on which any general or special election shall be held in this

state or in any district, county, city, village or precinct therein, no

civil process shall be served on any person entitled to vote at such

election.

§ 662. Compensation of election oficers. There shall be

allowed to the several inspectors, judges and clerks of election of each

county two dollars per day to be paid out of the county treasury on

the warrant of the auditor.

ARTICLE I2.—CuNTESTING ELECTIONS.

§ 563. Notice of contest, how served. Any person, claiming

the right to hold an ofiice, or any elector of the proper county desiring

to contest the validity of an election or the right of any person

declared duly elected to any olfice in such county, shall give notice

thereof in writing to the person whose election he intends to contest

within twenty days after the canvass of the votes of such election,

which notice shall be served in the same manner as a summons in a

civil action. But if the person whose election is contested cannot be

found and shall have ceased to have a residence in such county or

state, then the notice shall be served by leaving the same at the house

where such person last resided, and if no service as above provided

\/Vhoevcr violates any of the provisions '
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can be made, or if no such residence can be found in the state the

district court or judge thereof may expressly direct the manner of

such service, which notice of contest shall be in writing and shall set C

forth the facts and grounds upon which the contestant relies in his

contest, and shall be verified as-a pleading in a civil action.

§ 564. Answer to notice of contest. Any person, upon

whom the notice mentioned in the preceding section is served, shall

within ten days after such service answer such notice, admitting or

denyin the facts alleged therein, and he shall state any other grounds

upon w ich he rests the validity of his election, and shall serve a

cop of such answer upon the contestant, and all alle ations set forth

in t e notice and not denied in the answer shall be ta en as admitted.

Such answer shall be served as a pleading in a civil action, and when

the contestant appears by attorney the service thereof may be made

upon the attorney.

§ 565. Contest may be brought by whom. Such contest

may be brought by a person claimin such ofice on his own motion,

in his own name as plaintiff, but suc contest cannot be brought by

any other person unless the notice of contest is indorsed with the

approval of the state’s attorney of the county, or in case of his

absence or refusal to approve it, with the approval of the judge of

' the district court.
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§ 566. Trial of contest. The judge of the district court, in

case no term of such court occurs in such county within twenty days

after the service of the answer in such contest, may appoint a term of

such court therein; but if a term of court occurs in such county

before that time, then the contest shall be tried at such term, unless

otherwise ordered by the court. The district court or the judge thereof

may, upon ten days’ notice by either party, try such contest at cham

bers at any place fixed by the court; or he may on such application or

on his own motion, if the pleadings involve a question of fact, order

such issues to be tried before a jury, or refer the same as provided in

this chapter, and postpone the trial thereof until it can be had in such

county, re ard being had to the speediest possible trial. If the issues

are ordere to be tried by a jury the question to be tried must be dis

tinctly stated in the order of trial, and the place of such trial must be

designated in such order.

§ 567. Testimony and procedure in contests. All testi

mony and depositions taken in contests brought under the provisions

of this article shall be taken in the same manner as in civil actions,

and depositions may be taken in more than one place at the same time

on leave of the court, and all matters relating to such contests shall

be heard and tried as nearly as may be as civil actions are tried, except

as otherwise provided in this article; and the costs shall be taxed in

the same manner as in civil actions, and the court shall have power to

order amendments to the notice and answer and to all other proceed

ings, as provided in the code of civil procedure, and he shall have

power to make all orders and enter final judgment in such contests

the same as in civil actions. .

§ 568. Contests of elections for removal of county seat,

etc. In any county where there is a vote for the election or for the

removing or changing of the county seat of such county, or changing

the county lines thereof, any elector of such county on leave of the

district court may contest the validity of such election as to the right

of the place declared and selected as the county seat, or as to any
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county line declared to be established or changed by a vote; such

elector shall give notice in writing of such contest to the county com

missioners, or a majority of them, of the county in which such vote

was taken, by serving a _notioe as provided in section 563, within thirty

days after the result of such vote is canvassed. Such notice shall

specify the grounds of such contest, and shall be_filed with the clerk

of the district court within ten days after the service thereof upon the

county commissioners as aforesaid, and such contest shall be tried and

determined by the district court or by a jury as provided for in this

article for the contest of county officers. The county commissioners

of such county shall appear and defend such contests, but in case they

fail to appear and defend the same, any elector of such count may

at any time before such trial on leave of the court appear and efend

the same, and all testimony and depositions shall be taken in the same

manner as in civil actions.

§ 669. Contests may be 'tried by referee. All contests

brought under the provisions of this article may be referred by the

court or a judge thereof to a referee as provided in the code of civil

procedure, and when the parties to such contest do not consent to a

reference the court or a judge thereof may in his discretion order such

reference.

§ 5'70. Surety‘ for costs must be furnished. Any person

bringing a contest under the provisions of this article must before

brin ' g the same furnish good and suflicient surety for costs as pro

vid in the code of civil procedure, and the obligation of such surety

shall be complete by simply indorsing the notice of contest as surety

for costs. '

§ 571. Appeals in contest cases. Appeals from final judg

ments or decisions in such contests may be taken without makin a

motion for a new trial in the district court in the manner provi ed

for in the code of civil procedure, except that the undertaking on

appeal shall be in a sum to be fixed by the judge, not less than five

hundred dollars, and shall be approved by the jud e or by the clerk

of the district court of the proper county or sub ivision under the

direction of the judge.

§ 672. Appeals to the supreme court. Appeals to the

supreme court under the provisions of this article must be taken

within sixty days after notice of the entry of final judgment, and the

party appealing must immediately procure the transmission of the

record on such appeal to the clerk of the supreme court, and such

appeal may be brought on for hearing before the supreme court at

any time such court shall be in session upon ten days’ notice from

either party; and the same shall be heard and determined in a sum

mary manner. Such notice o'f hearing may be served during the term

or in vacation.

§ 573. Construction of this article. This article shall not be

construed to atfect any of the remedies or rights of action or proceed

ings provided for in the code of civil procedure.

' 574. Provisions of code of civil procedure applicable,

w en. Except as otherwise provided in this article, the provisions

of the code of civil procedure are applicable to and constitute the

rules of practice in the proceedings mentioned in this article.

§ 5'76. Provisions of code of civil procedure applicable as

to appeals. The provisions of the code of civil procedure relative
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to appeals in civil actions, except in so far as they are inconsistent

herewith, apply to the proceedings mentioned in this article.

Aarrcma 13.—CONTEST or ELECTION or Passrnssrmn Emzcroas.

§ 576. Court for trial. Contests of presidential electors.

The board for the trial of contests of elections for presidential electors

shall consist of the chief justice of the supreme court, who shall be

president of the boar(l, and two judges of the district court, to be

designated by the overnor. If the chief justice shall for any cause

be unable to attend: at such trial, the next senior judge on the supreme

bench shall preside in place of the chief justice. The secretary of

state shall be the clerk of the board, or in his absence or inability to

act the clerk of the supreme court shall be the clerk. Each member

of the court before entering upon the discharge of his duties shall

take an oath before the secretar of state or some oificer qualified to

administer oaths, that without ear, favor, atfection or hope of reward

he will, to the best of his knowledge and ability, administer justice

according to law and the facts in the case.

§ 577. Contestant may apply to court. Any person, who by
I the proclamation of the governor as hereinbefore provided, appears to

have received not less than one-fifth of the votes cast at an election

for electors of president and vice president of the United States may

apply to the board provided for in the preceding section fora declara

tion of his election as elector.

§ 678. Application to state grounds of contest. Such appli

cation shall be made by petition in writing to be filed in the otfice of

the secretary of state within ten days from the date of the proclama

tion provided for in section 5-16, who shall forthwith convene the

board. The petition shall set forth the names of the persons whose

election is contested, and the grounds for such contest. The petitioner

shall before any proceedings are had upon the petition, except the con

vening of the board, file a bond to the state in such sum and with

such surety as the court shall order, conditioned for the payment of

all costs incurred in the prosecution of such contest in case he shall

not prevail.

§ 579. Notice to party contested, how given. Upon the

filing of such petition and the giving of such bond the board shall

order notice of the petition to be given, in such manner as it 111ay

direct, to the governor and to the person whose election is contested,

which notice shall be published in such newspaper as the board shall

order. Such notice shall contain a concise statement of the facts

alle ed in the petition and shall designate the time and place fixed

byt e board for the hearin of the same, which time shall not be less

than three nor more than fteen days from the filing of the petition.

§ 680. Appearance by parties to contest. At the time fixed

for the hearing the petitioner shall appear and produce his evidence

and the person whose election is contested may appear and produce

evidence in his behalf. Either party may appear in person or by

attorney, and no other person shall be entitled to be made a party to

such proceedings or to be heard personally or by counsel therein;

provided, that if more than one petition is pending, or more -than one

election is contested the board may order the contests to be heard

together in its discretion.
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§ 581. Hearing, how conducted. The board shall thereupon §1, s. B.).\'o. 2,

hear the contest and decide all questions of law and fact involved. “l",,{,‘,i-",-|'_

The burden of proof in each case shall be upon the petitioner and the

hearing shall be confined to the grounds stated in th_e petition, but

the board may in its discretion allow the petition to be amended. No

ex parte affidavit shall be competent evidence at such hearing. No

person shall be excused from testifying or from producing papers or

documents at such hearing on the ground that such testimony will

tend to criminate himself; but no person so testifying shall be liable

to any suit or prosecution, civil or criminal, for any matters or causes

in respect to which he shall be so examined or to which his testimony

shall so relate. The board shall have the same power to compel the

attendance of witnesses as the district courts of this state possess,

and nothing in this article contained shall be held to limit the power

of the board to make such regulations as to the conduct of the pro

ceedings as it may deem proper, not inconsistent with the provisions

of this article, and the board shall have all powers necessary to the

complete carrying out and performance of the authority conferred

upon it by this article.

§ 682. Determination of board, how certified. The board §~",S- I1,-0N0-2.

shall determine in each case which of the parties to the proceedings “"},i§‘,"f1',

is entitled to the ofiice of elector, and shall cause such determination

to be entered of record in such manner and form as it shall direct,

and shall forthwith certify the same to the governor and secretary of

state, and such determination so certified shall be final and conclusive

that the person therein stated to have been elected is duly elected,

and the governor shall forthwith transmit to such person a certificate

of his election, and every such certificate shall recite that it is issued

pursuant to a determination under this article, referring to this

article. The court shall so arrange and conduct the trial of such

contest that a final determination thereof shall be rendered at least

six days prior to the second Monday in January next following.

§ 583. Failure of petitioner to appear, effect of. If any §9. s. a. No.2,

petitioner shall fail to appear and prosecute his petition against any ‘“‘1‘",,},§§’f,-_

person who has been made a fespondent thereto, according to the

requirements of this article and of such rules as the board shall make,

the board shall determine that he has so failed, and shall cause such

determination to be entered of record in such manner and form as it

shall direct, and shall forthwith certify such determination to the

governor and secretary of state; and the same shall be a final and

conclusive bar to the claim of the petitioner against such respondent

as fully and completely as if such claim had been heard and deter

mined on its merits, and the governor shall issue such certificate as

provided in the preceding section.

§ 584. Costs. Taxation of. The costs of all proceedings gm. s. B. No. 2.

under this article shall be taxed under the direction of the board, and S“‘,,},*§‘?,"§'_

if two or more cases are heard together the costs shall be apportioned

as the board shall direct, and in each case in which the petitioner

shall not finally prevail the costs shall be paid by him, and in each

case in which the petitioner shall finally prevail the costs shall be

borne by the state, in which case the board shall certify the costs to

the state auditor, who shall issue his warrant upon the state treasurer

in payment of the same.

§ 585. Final hearing, how determined. The final hearing §u.s,B.No.2.
and determination under this article shall be by a majority of the Mum‘
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board, but any single member may exercise any other of the powers

given to the board by this article.

§ 586. Mileage and per diem of members of board. The .

members shall, be entitled to receive for their travel and attendance

the sum of six dollars per day and ten cents per mile for each mile

necessarily traveled, to he paid from the state treasury upon the war

rant of the state auditor.

Aarrcus 14. - Cosrnsr or LEGISLATIVE Erncrroxs.

§ 587. Notice of contest in legislative elections. When

any person intends to contest the election of a member of the le is

lative assembly, he may, within ten days after the result of such e ec

tion shall have been determined by the board of canvassers, give

notice in writing to the member whose seat he desires to contest of

his 'inte11tion to contest the same, and in such notice shall specify

particularly the grounds upon which he relies in the contest.

§ 588. Answer to notice. Any member elect, upon whom the

notice mentioned in the preceding section may be served, shall witl1i11

ten days after the service thereof answer such notice admitting or

denying the facts alleged therein and stating specifically any other

grounds upon which he rests the validity of his election and shall

serve a copy of his answer upon the contestant or his attorney. All

allegations contained in the notice and not denied in the answer shall

be taken as admitted.

§ 589. Testimony taken, when. In all such contests the

contestant may begin taking testimony as soon as the notice of con

test is served and the person whose election is contested may com

mence taking testimony as soon as his answer is served, and both par

ties may continue to take testimony for ten days after the time for

serving the answer has expired, after which time the contestant may

take testimony in rebuttal only for five days.

§ 590. Notice to take depositions same as in code civil

procedure. Depositions taken under the provisions of this article

may be taken in the manner and upfin the notice prescribed in the

code of civil procedure for taking depositions in civil actions.

§ 691. Testimony taken at only two places at a time.

Testimony taken under the provisions of this chapter shall not be

taken at more than two places at the same time by either party, except

by order of the court or the judge thereof.

592. Subpoena to compel attendance of witnesses.

W en either party to such contest desires to take testimony therein,

he may apply to any notary public or justice of the peace in the

county where the testimony is to be taken for a subpoena to compel

the attendance of witnesses, and the officer to whom such application

is made shall thereupon issue his subpoena directed to such witnesses

as shall be named to him, requiring their attendance before him at

such time and place as may be named in the subpcena to give testi

mony relating to such contest.

§ 693. Depositions taken without notice on stipulation.

It shall be competent for the parties to such contest by consent in

writing to take depositions without notice. Such written consent

shall be returned with the depositions.

§ 594. Subpoena served, how. Witnesses may besubpoenaed

in the manner provided in the code of civil procedure.
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§ 595. Attendance compelled only in county. No witness

shall be required to attend an examination out of the county in which

he resides or is served with a subpoena.

§ 596. Failure to attend and testify. Penalty. Any per

son who, having been summoned in the manner above prescribed,

refuses or neglects to attend and testify in obedience to such sub

poena, unless prevented by sickness or unavoidable necessity, shall

forfeit the sum of twenty dollars to be recovered with costs of suit

in a civil action in the name and for the use of the party at whose

instance the subpoena was issued, and such person is also guilty of

a misdemeanor. '

§ 597. Depositions of nonresident witnesses may be

taken. Depositions of witnesses residing outside of the district and

beyond the reach of a subpoena may be taken before any officer

authorized to take testimony in a civil action.

§ 598. Examination of witnesses. All witnesses, who attend

in obedience to a subpoena or who attend voluntarily at the time

and place appointed, of whose examination notice has been given as

provided in this article, shall then and there be examined on oath by

the oflicer who issued the subpoena, or in case of his absence, by any

other oflicer authorized to issue such subpoena, or by the ofiicer before

whom the depositions are to be taken by written consent, as the case

may be, touching all such matters respecting the election being con

tested as shall be proposed by either of the parties or attorneys.

§ 599. Testimony must be confined to issue. The testi

mony to be taken by either party to such contest shall be confined to

the issues raised by the notice of contest and answer thereto.

§ 600. Testimony must be reduced to writing. The

0fl1(‘-81' shall cause the testimony of the witnesses to be reduced to

writing in his presence and in the presence of the parties or their

attorneys, if in attendance, and each witness shall sign his name at

the end of his testimony.

§ 601. Production of papers may be required. The oflicer

before whom any deposition is taken shall have power to require

the production of papers, and, on the refusal or neglect of any per

son to produce and deliver up any papers in his possession pertaining

to such election, or to produce certified or sworn copies of the same

in case they are ofiicial papers, such person shall be liable to all the

penalties prescribed in section 596. All papers thus produced and

all certified or sworn copies of ofiicial papers shall be transmitted

by the officer, with the testimony of the witnesses, to the secretary

of state for the use of the legislative assembly.

§ 602. Adjournments. The taking of the testimony may, if

so stated in the notice, be adjourned from day to day.

§ 603. Papers to be attached to deposition. The notice to

take depositions with the proof or admission of service thereof and a

copy of the subpoena, where any has been served, shall be attached to

the deposition when completed together with a copy of the notice of

contest and answer, which shall be annexed to the deposition taken

and transmitted with them to the secretary of state.

§ 1.0.47. Pol.C.

§ '2_ 0.47. POLO.

amkl.

513. c.-l7, l'o1.C.

§ll. 1-.~lT. l'0l.C.
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am’d.

§16. c 47, Pol.C.

am‘d.
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§ 19. c.47, Pol.C.

§ 604. Testimony to be forwarded to the secretary of ;z.»..-.n,m.o.

state. All officers taking testimony to be used in a contested elec

tion case shall, when the taking of the same is completed, immedi

ately certify to the same as required by law in other cases, and inclose

the same in a sealed envelope and after indorsing on such envelope

an1'd.
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the title of the contest forward the same by mail to the secretary of

state; and the secretary of state is authorized to open the same at

the instance of either party or his attorney.

§ 606. Fees of oficers and witnesses. Each witness attend

ing in obedience to a subpoena as herein provided and all oflicers

employed in taking testimony in such contested election cases or

serving any subpoena or notice herein authorized shall be entitled to

receive, from the party at whose instance the service or attendance

shall have been performed, such fees as are allowed for similar services

in civil actions in courts of record in this state.

§ 606. N0 legislative expense. No payment shall be made

by the legislative assembly out of its contingent fund or otherwise to

either party to such contest for expenses incurred in prosecuting or

defending the same.

ARTICLE 15.—REG1STIlATION or Vorrns.

§ 607. Registration of voters. When board shall meet.

The persons authorized by law or appointed pursuant to any village

or city ordinance to act as judges of election in any village, city, ward

or other election precinct in this state shall, together with the inspec

tor of election for such precinct, constitute a board of registry for

their respective precincts. and they shall meet on Tuesday, two weeks

preceding any general election, at nine o’clock A. M., and make a list

as hereinafter prescribed of all persons qualified to vote at the ensuin

election in such election precinct, which list when completed shal

constitute and be known as the register of electors of such precinct.

§ 608. Registers, What to contain. Such registers shall

each contain a list of the qualified electors of such precinct, alpha

betically arran ed according to their respective surnames, so as to

show in one co umn the name at full length, and in another column

the residence by the number of the dwellin ,if there is a number. and

the name of the street or other location of t e dwelling place of each

elector. It shall be the duty of such board to enter in such lists the

names of all persons residing in its election precinct whose names

appear on the poll list made in such precinct at the last preceding

election, the number of the dwelling and name of the street or other

location, if the same is known to or can be ascertained by such board,

and for this purpose the board is authorized to take from the ofiice in

which it is filed the poll list made and filed by the judges or inspec

tor of such precincts at the election held next prior to the making of

such register. In making such register the board shall enter therein,

in addition to the names on the poll list, the names of all other per

sons who are known to them to be qualified electors in such precinct,

or shall be proved to be qualified electors by the oath of the person

applying to be registered, or by the oath of some elector whose name

has been already placed upon the poll list; and the names of "all per

sons on the poll list who have died or removed from the precinct shall

be omitted from the register. Such board shall complete as far as

practicable such register on the day of their meeting aforesaid, and

shall make two copies thereof and certify the register and each of the

copies to be a true list of the voters in its precinct so far as the

same are known, within ten days thereafter", such original list, together

with the list taken from the ofiice aforesaid, shall be filed with the

board and shall be kept by one of the judges or by the inspector and
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carefully preserved for its use on the day hereinafter mentioned for

the revision and correction of the same. One copy of such list shall

immediately after its completion be posted in some public and con

spicuous place at or near the place where the last preceding election

in such precinct was held, and be accessible to any elector who may

desire to examine the same or make copies thereof. Any person who

shall tear down, deface or destroy any list so posted is guilty of a

felony and shall be punished by a fine not exceeding five hundred

dollars or by imprisonment in the penitentiary not exceeding five

vears.

§ 609. Registry list in new precinct. In case any election

precinct shall be formed by the organization of a new precinct or by

division of any village, ward or precinct, or the incorporation of a city

or village, the judges or the inspector of elections in the new precinct

thus formed, may make a registry of electors on the day prescribed by

this article in such manner as a majority of them may direct, and for

this purpose they may make a list or cause to be made a certified copy

of the poll list or lists of the precinct or precincts in which such new

precinct was situated, or they may dispense with such list and pro

ceed to make a register of electors from the best means at their com

mand. Such list shall only embrace the names of such persons as are

known to them to be electors in their precinct or proved to be such

by the oath of an elector whose name has already been entered upon

such register, or by the oath of the applicant; and such list shall

be preserved and a copy posted up as prescribed in the preceding sec

tion and shall be revised and corrected in the same manner as other

lists are corrected.

§ 610. Board of registration, second meeting. Such boards

shall again meet on Tuesday of the week preceding such election in

their respective election precincts at the place designated for holding

the polls for the purpose of revising, correcting and completing such

lists, and for this purpose they shall meet at 8 o’clock A. M. and

remain in session until eight o’clock P. M.

§ 611. Proceedings of board to be public. The proceedings

of such board shall be open, and all persons residing and entitled to vote

in such precincts shall be entitled to be heard by such board in rela

tion to corrections or additions to such register, and the judges or

the inspector are empowered to administer oaths for this purpose.

One of the lists so kept by the judges or inspector as aforesaid shall

be used by them on the day of makin corrections or additions for

the purpose of completing the registry o such precinct.

§ 612. Registry list to be revised. It shall be the duty of

such board at its meeting for revising and correcting such lists to

erase therefrom the name of any person inserted therein who shall be

proved by the oath of two legal voters of such precinct to the satis

faction of such board to be nonresidents of such precinct or other

wise not entitled to vote therein at the election then next to be held.

Any elector residing in such precinct and entitled to vote therein

may appear before such board and require his name to be recorded in

such list. Any person requiring his name to be recorded shall make

the same statement as to street and number thereof and where he

resides which is required by the provisions of this article of persons

otfering their votes at the polls, and shall be subject to the same

penalties for refusing to give such information or for falsely giving

the same, and shall also be subject to challenge either by the judges

§ 3. c. 122. 1951.

am‘d.

§~l. 0. 122. 1581.
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or the inspector or by any elector whose name appears on such list,

and the same oath may be administered by the judges or inspector or

other duly authorized person as is provided in case of persons offering

to vote at an election; and in case no challenge is made to any person

requiring his name to be registered or in case of challenge, if such

person makes oath as aforesaid, then the name of any such person

shall be added to such list. . -

§ 613. Receiving vote from person not on registry list.

After such lists shall have been fully completed, such board shall

within two days cause two copies of the same to be made, each of

which shall be certified by it to be a correct list of the qualified

electors of the precinct so far as known, which list the judges or

inspector shall carefully keep and preserve for use on election day;

and at the opening of the polls the judges or inspector shall designate

two of their riumber to check the name of each voter voting in such

precinct whose name is on the register. No vote shall be received at

any election in this state if the name of the person offering such vote

is not on the register, unless such person shall furnish to the judges

of election his afiidavit, stating therein that he is a resident of such

precinct, giving his place of residence and length of time he has

resided there, and also prove by the oath of a householder and regis

tered voter of the precinct that he knows such person to be a resident

therein, giving his place of residence. Such oath may _be adminis

tered by the inspector or one of the judges of election, or any other

person authorized to administer oaths, but no person shall receive

any compensation for administering such oath. Such oath shall be

preserved and filed by the judges of election. An person may be

challenged and the same oath required as is now or liereafter may be

prescribed by law.

§ 614. Duty of clerks of election. The clerks of election in

each precinct shall enter on the poll list kept by them in columns

prepared for that purpose, opposite the name of each person voting,

the same statement or minute heretofore required of the board in

making the registry; but such entry shall not be made by them if the

register correctly contains the name and residence of such voter; and

in all cases such clerk shall enter in a column opposite the name of

each person not registered the words “not registered.” And the

clerks in case the name of such voter is not registered shall enter in

the appropriate columns of the poll list the name and residence as in

other cases. Any person making a false statement as to his residence

or dwelling place shall be deemed guilty of a misdemeanor, and upon

conviction shall be punished by a fine of not less than two hundred

dollars nor more than five hundred dollars, or imprisonment in the

penitentiary not exceeding two years, at the discretion of the court.

§ 615. Register must be filed. VVithin three days after the

canvass of the votes the register so kept and checked as aforesaid

shall be filed with the county auditor of the county in which such

precinct is situated, and shall be retained and carefully preserved

therein as a public record.

§ 616. Registers to remain public record. Such registers

shall at all times be open to public inspection without charge.

§ 617. Compensation of members of board of registry.

The members of the board of registry shall receive the same compen

sation as is now or may hereafter be allowed by law, not to exceed

two dollars per day.
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§ 618. Board has power to preserve order. The members §m. c. 1:1, um.

of such board shall have and exercise the same powers in preserving

order at their meetings under this article as are given to judges of

election for preserving order on election day, and vacancies may be

filled in such board in the same manner as vacancies of judges are

now filled at elections.

§ 619. Penalty for registering in more than one precinct.

Any person who shall cause his name to be registered in more than

one election precinct, or who shall cause his name to be registered

knowing that he is not a qualified voter in the precinct where such

registry is made, or who shall falsely personate any registered voter,

and any person aiding -or abetting any person in any manner in either

of such acts, shall be punished for each and every oifense by im

prisonment in the penitentiary for not less than two nor more than

five years. If any member or ofiicer of such board shall willfully

violate any of the provisions of this article, or be ilty of any

fraud in the execution of the duties of his office, he shal be punished

by imprisonment in the penitentiary for a period not exceeding two

years.

§ 620. County auditor to provide blank registers and

blanks. The county auditors shall provide the board of registry of

the several precincts within their respective counties with the neces

sary blank registers and blanks at the expense of their respective

counties.

621. What cities governed by this article. All cities and

vil ages containing one thousand or more inhabitants shall be subject

to the provisions of this article. To determine the number of inhab

itants the number of votes cast at the last preceding general election

shall be multiplied by five.

C H A P T E R 9 .

EDUCATION.

ARTICLE l.—SUPERIN'I‘ENDENT or Pusmo Iusrnucmon.

§ 622. Qualifications of. Term of ofice. There shall _be

elected by the qualified electors of the state at the time of choosing

members of the le 'slative assembly a superintendent of public

instruction, who shal have attained the age of twenty-five years, and

who shall have the qualifications of an elector for that otfice and the

holder of a state certificate of the highest grade, issued in some state,

or a duate of some reputable university, college or normal schgol.

He s all hold his oflice at the seat of government for the term of two

years commencing on the first Monday in January following his elec

tion and until his successor is elected and qualified.

§ 623. To preserve miscellaneous documents. He shall

preserve in his ofiice all books, maps, charts, works on education,

school reports and school laws of other states, and cities, plans for

school buildings and other articles of educational interest and value

which may come into hispossession as such officer, and at the expira

tion of his term he shall ‘deliver them together with the reports, state

ments, records and archives of his ofiice to his successor.

§l-I. C. 122.1651.
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§ 624. Supervision of schools. He shall have the general

supervision of the public schools of the state and shall be ex oflicio

member of the board of university and school lands and of the normal .

school boards of the state.

§ 625. Prepare and furnish school supplies. He shall pre

pare, cause to be printed and furnished to the proper ofiicer or persons

all school registers, reports, statements, notices and returns needed or

required to be used in the schools or by the school otficers in the

state. He shall prepare and furnish the school oifices, through the

county superintendents, lists of publications approved by him as

suitable for district libraries; such lists shall also contain the lowest

price at which each publication can be purchased, and such other

information relative to the purchase of district libraries as he may

deem requisite.

§ 626. Examinations and teachers certificates. He shall

prepare or cause to be prepared all questions to be used in the exam

ination of applicants for teacher’s certificates, prescribe the rules and

regulations for conducting such examinations and issue or revoke

state certificates as provided in this chapter.

§ 627. Prescribe course of study. He shall prepare and pre

scribe a course of study for all the public and normal schools of the

state and the course of study, training and practice of the professional

dlepartment of schools, designated and supported wholly or in part by

tie state.

§ 628. Rules for teachers’ institutes. He shall prescribe

rules and regulations for the holding of teachers’ institutes, and, after

counseling and advising with county superintendents, shall appoint

conductors therefor. He shall prescribe the course of instruction for

teachers’ institutes, and the course of reading for the teachers’ read

ing circles within the state.

§ 629. Advise county superintendents. He shall counsel

with and advise county superintendents upon all matters involving

the welfare of schools and he shall, when requested, give them written

answers to all questions concerning the school law. He shall decide

all appeals from the decision of the county superintendents, and may

for such decisions require afiidavits, verified statements or sworn tes

timony as to the facts in issue. He shall prescribe and cause to be

enforced rules of practice and regulations pertaining to the hearing

and determination of appeals, and necessary for carrying into etfect

the school laws of the state.

§ 630. Record Of oficial acts. He shall keep a complete

record of all his oflicial acts a11d shall file in his oflice all appeals and

the papers pertaining thereto.

§ 631. School laws to be printed. He shall at least once in

two years cause to be printed the school laws of the state, with such

notes and decisions thereon as may seem to him advisable, and shall

furnish them as they are needed to the school ofiicers in the state.

§ 632. Conference with county superintendents. He shall

' meet the county superintendents of each judicial district or of two

or more districts combined at such time and place as he shall appoint,

givin them due notice of such meeting. The objects of such meet

ing siall be to accumulate valuable facts relative to schools, to

compare views, to discuss principles, to hear discussions and sug

gestions relative to the examinations and qualifications of teachers
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methods of instruction, text books, institutes, visitation of schools

and other matters relating to the public schools. '

§ 633. Seal. He shall provide and keep a seal by which all his 5 12.;I.n4s% 1890.

otficial aots may be authenticated.

§634. To assist at teachers’ institutes. He shall, vvhen

practicable, attend and assist at teachers’ institutes and aid and

encourage generally teachers in qualif ing themselves for the success

ful discharge of their duties; he shal labor faithfully in all prac

ticable ways for the welfare of the public schools of the state, and‘

shall perform such other duties as shall be required of him by law.

§ 635. Biennial report, what to contain. He shall, on or

be ore the first day of November preceding the biennial session of

the legislative assembly, make and transmit to the governor a report,

showing:

1. The number of school districts, schools, teachers employed and

pupils taught therein and the attendance of pupils and studies

pursued by them.

2. The financial condition of the schools, their receipts and

expenditures, value of school houses and property, cost of tuition

and wages of teachers.

3. The condition, educational and financial, of the normal and

higher institutions connected with the school system of the state and

as far as it can be ascertained, of the private schools, academies and

colleges in the state.

-1. Such general matters, information and recommendations relat

ing to the educational interests of the state, as he may deem

important.

§ 636. Reports to be printed. One thousand copies of the

report of the superintendent of public instruction shall be printed

biennially in the month of December preceding the session of the

legislative assembly. One copy shall be furnished to each of the

members of the legislative assembly, one copy ‘to each county super

intendent of the state, one copy to the president of each school

board, one copy to each state officer, one copy to each state and terri

torial superintendent and twenty copies shall be filed in the ofiice of

the superintendent of public instruction and ten copies in the state

library. The remaining copies shall be distributed among the various

colleges, university and other libraries of the Unites States.

§ 637. Salary, traveling expenses. He shall receive an

annual salary of two thousand dollars and in addition thereto his

actual and necessary traveling expenses incurred in the discharge of

his otficial duties, not exceeding six hundred dollars in any one year,

such expenses to be paid monthly on the warrant of the state auditor

upon his filing with such auditor an itemized statement of such

expenses properly verified.

ARTICLE 2.—Couz~1rr SUPERINTENDENT or SCHOOLS.

§ 638. Election. Term Of oflice. There shall be elected in

each organized county at the same time other county otficers are

elected a county superintendent of schools, whose term of ofiice shall

be two years commencing on the first Monday in January following

his election and until his successor is elected and qualified.

§ 13. c. 62, 1890.
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§ 639. General duties. The county superintendent of schools

shall have the general superintendence of the public schools in his

county, except those in cities which are or anized under special law

and those in special or independent school 'stricts. .

§ 640. Visitation of schools. He shall visit eac public

school under his supervision. He shall at such visit carefully observe

the condition of the school, the mental and moral instruction 'ven,

the methods of teaching employed by the teacher, the teacher’s a ility

.and the progress of the pupils. He shall advise and direct the teacher

in regard to the instruction, classification, government and discipline

of the school and the course of study. He shall keep a record of such

visits and by memoranda indicate his judgment of the teacher's

ability to teach and govern and the condition and progress of the

school, which shall be open to inspection by any school director.

§ 641. General duties continued. He shall carry into etfect

I all‘ instructions of the superintendent of public instruction given

within his authority. He shall distribute to the proper ofiicers and to

teachers all blanks furnished him by such superintendent, and needed

by such ofiicers and teachers. Actin under the instructions of the

superintendent of public instruction, e shall convene the teachers of

his county at least one Saturday in each month during which the

public schools are in progress, or if the distance is too great, he may

convene the teachers of two or more districts in each of the several

portions of his county in county‘ or district institutes, or teachers’

circles for normal instruction and the study of methods of teaching,

organizing, classifying and overning schools, and for such other

instruction as may be set fort in the course of reading prescribed by

the superintendent of public instruction for the state teachers’ reading

circle. Each teacher shall attend the full session of such institute or

circle and participate in the duties and exercises thereof or forfeit

one day’s wages for each day’s absence therefrom, unless such

absence is occasioned by sickness of the teacher or others to whom

his attention is due; but when on account of distance or otherwise it.

would impose a hardship upon any teacher to attend, or would cause

such teacher to neglect his school, the county superintendent may

excuse such teacher from attendance.

§ 642. Record of oficial acts. He shall keep a record of all

his official acts and shall preserve all books, maps, charts and appara

tus sent him as a school oflicer, or belonging to his ofiice. He shall

file all reports and statements from teachers and school boards and

shall turn them over to his successor in oflice.

§ 643. Meetings with school oflicers. He may arrange for

I meetings with school oflicers at designated times and places, due

notice of which has been given, for the purpose of inspecting the dis

trict records and instructing in the manner of keeping the same and

of preparing the reports of district oflicers. He shall visit the oflicers

of the several school districts as often as may be necessary to secure

the correct keeping of the records. He shall, on or before the first

day of April in each year, prepare and furnish to the several assessors

of the county a correct sectional map of their respective districts,

showing the boundaries and names or numbers of all school districts

therein.

§ ‘Z5. c. 62. H91).
§644. To decide questions in controversy. He shall _

decide all matters in controversy arising in his county in‘ the admin

istration of the school law or appealed to him from the decisions of
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school officers or boards. An appeal may be taken from his decision

to the superintendent of public instruction, in which case a full writ

ten statement of the facts, together with the testimony and his decis

ion in the case shall be certified to the superintendent of public

instruction for his decision in the matter, which decision shall be

final, subject to adjudication or the proper legal remedies in the courts.

§ 645. Power to administer oaths. He shall have power to

administer oaths of office to all subordinate school officers, and to

witnesses and to examine them under oath in all controversies pend

ing before him arising in the administration of the school laws; but

he shall not receive 'pay for administering such oaths.

§ 646. Institute fund, how raised and used. All fees re

ceived by him for the examination of teachers shall be tumed over to

the county treasurer, who shall keep the same as a special fund to be

known as the “institute fund” and which shall be used only for the

expenses of holding county teachers’ institutes, to be paid out upon

proper warrants issued by the county auditor upon the sworn and

itemized voucher of the county superintendent.

§ 647. Apportionment of state tuition fund. He shall

make apportionment of the state tuition fund among the school cor

porations of the county, as provided in this chapter. _

§ 648. '1‘eacher’s certificate may be revoked, when. He

shall see that the pupils are instructed in the several branches of

study required by law to be taught in the schools as far as they are

qualified to pursue them. If any teacher neglects or refuses to give

instruction as required by law in physiology and hygiene, and the

nature and effect of alcoholic drinks, narcotics and stimulants, the

county superintendent shall promptly revoke such teacher's certifi

cate and cause him to be discharged. If the teacher, so neglecting

or refusing to give instructions in such branches, holds a state certifi

cate, the county superintendent shall immediately certify such refusal

or neglect to the superintendent of public instruction.

649. Report to state superintendent. He shall, on or

be ore the fifteenth day of August in each year, make and transmit a

report to the superintendent of public instruction, containing such

statistics, items and statements relative to the schools of the county,

as may be required by such superintendent. Such report shall be

made upon and conform to the blanks furnished by the superintend

ent of public instruction for- that purpose. He shall not be paid his

salary for the last quarter of his ofiicial year, until he presents to the

county commissioners, the receipt of the superintendent of public

instruction for such annual report.

§ 650. Appraisement of school lands. Fees. He shall

perform such duties as appraiser of the school lands in his county,

and also in the leasing and sale of such lands, as may be required

of him by the board of universit and school lands. He shall be

paid for such services three dol ars a day for the time actually

employed therein and five cents a mile for the distance actually and

necessarily traveled in the discharge of such duties, to be paid by the

state treasurer out of the funds appropriated for the current expenses

of the board of university and school lands.

§ 661. Ofice, postage and stationery He may provide for

himself a suitable office for the transaction of oificial business when

not provided therewith by the county commissioners, and such com

missioners shall audit and pay his reasonable accounts for the use and

§ 26. c. 62. 1890.

am‘d.

§ 27. 0. 62. 1890.

§ 28, c. 62. 1890.

§ 29. c. 62. 1890.

§ ill. c. 62. 1890.

am’d.

g 31. c. R2. 1590.

am‘d.

5 :rz. c. 02. ism.

5 7. c. so. u-a1.
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§ B4, C. 62. 1890.

5 1. c. 46, 1:295.

furniture of such office. They shall also furnish him with all neces

sar books, stationery and postage; but not more than one hundred

an twenty-five dollars a year shall be paid by any county for office
rent, books, stationery, postage and furniture, and when an oflice room A

is furnished b the county he shall not be allowed to exceed fifty

dollars a year or stationery and postage.

§ 652. Salary. Deputy Traveling expenses. The salary

of the county superintendent of schools shall be as follows: In each

count having one school and not over five, one hundred dollars; six

schoo s and not over ten, two hundred dollars; eleven schools and not

over fifteen, three hundred dollars; sixteen schools and not over twenty,

four hundred dollars; twenty-one schools and not over twenty-five,

five hundred dollars; twenty-six schools and not over thirty, six hun

dred dollars; thirty-one schools and not over thirty-five, seven hundred

dollars; thirty-six schools and not over forty, eight hundred dollars;

forty-one schools and not over fifty, nine hundred dollars; and for each

additional ten schools or major fraction thereof, one hundred dollars

additional; provided, that in computin the salary of such superin

tendent no school shall be included un ess the same shall have been

tau ht at least three months during the preceding year; provided,

furt%1er, that such salary shall not exceed fifteen hundred dollars in

any county. In addition thereto he shall receive seven cents a mile

for the distance actually and necessarily traveled by him in the dis

charge of his duties. He shall at the end of every three months make

and furnish to the county commissioners an itemized statement of the

distance so traveled in they discharge of his duties, which shall be

audited and ordered paid by the board of county commissioners.

The amount of his salary shall be determined each year by the actual

number of schools or separate departments in graded schools over

which such superintendent had oflicial supervision during the pre

ceding year, and the same shall be paid out of the county general

fund monthly upon the warrant of the county auditor. In each county

which shall be organized for school purposes after the adoption of

this code, the county superintendent shall be paid a salar ' at the rate

of one hundred dollars a year until the first Monday in ctober_next

following his election, after which his salary shall be as provided for

in this section. The county superintendent may appoint a deputy

who shall perform the duties of the county superintendent during his

absence from the county; but no additional salary shall be paid such

deputy, except in counties having eighty or more schools, in which

counties the board of county commissioners may appropriate not to

exceed one hundred dollars each year for clerical assistance in the

ofiice of the county superintendent, but such deputy shall be paid

seven cents a mile for the distance actually and necessarily traveled

by him, to be paid in the same ma11ner the county superintendent is

paid. The county superintendent shall be responsible for the ofiicial

acts of such deput .

§ 653. Qua ' cations Of. No person shall be deemed qualified

for the office of county superintendent, unless he holds a certificate

of the highest county grade or its equivalent.

§ 664. Shall not engage in teaching.

tendent of schools, except as hereinafter provided, shall engage in

teaching during the term for which he was elected, nor shall any per

son under contract to teach be qualified to hold the ofiice of county

superintendent of schools.

No county superin
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§ 655. Shall not absent himself from county. No county

superintendent of schools shall engage in any profession or occupa

tion, nor shall he absent himself from the county or district for which

he is elected to engage in any occupation, profession or pursuit during

the term for which he is elected for such time and in such manner as

to interfere with the proper discharge of his duties as county super

intendent of schools.

§ 656. Subject to removal. An

schools who neglects or violates any of tlie provisions of sections 654

and 655 shall be subject to removal from otfioe.

§ 657. Not applicable in every county. None of the pro

visions of sections 654 and 655-shall be applicable to counties in

which the salary of county superintendents of schools is less than

twelve hundred dollars per annum.

county superintendent of

ARTICLE 3.—ScaooL Dzsrsrcrs.

§ 658. What constitutes-a school corporation. Each civil

township in the state, not organized for school purposes under the

district system at the takin efi'ect of this code, shall be and is hereby

constituted a distinct schoo corporation, and whenever in any county

acivil township shall hereafter be organized it shall from and after

such organization be and constitute a distinct school corporation,

except as otherwise specially provided in this chapter.

659. School township to conform to civil township

w en possible. Each school township in every county in the

state. which at the taking effect of this code consists of territory not

organized into a civil township, shall be and remain a distinct school

corporation; provided, that whenever such school township, or any

part thereof, shall be organized into or annexed to a civil township,

such civil township shall thenceforth constitute a distinct school cor

poration; but nothing in this section shall be construed to alter the

boundary lines of any school township organized prior to the passage

of this code, except upon petition as hereinafter provided. '

S 660. What territory may be organized into district

school corporations. The county commissioners of each county,

not o nized for school purposes under the district school system at

the ta 'ing effect of this code, shall organize into a distinct school

corporation any territory not, at the taking etfect of this code, already

organized into a civil township or a school township, upon being

petitioned so to do by one-third of the residents of such territory,

having the care and custody of any child of school age; provided,

such territory shall consist of not less than one con ressional town

ship, having at least eight thousand dollars of taxablla property and

at least ten children of school age residing therein. The county com

missioners of every such county, with the advice and consent of the

county superintendent, may rearrange the boundaries in any school

corporation whose territory is not included within a civil township,

when petitioned so to do by a majority of the voters residing within

such school corporation, whose boundaries will be affected thereby,

subject to the same restrictions and conditions as to extent of terri

tory, value of taxable property and number of resident children of

school age as in the organization of a school corporation from terri

tory not included in a civil township. In the formation of school

corporations and the rearrangement of their boundaries as provided

52. c. 46. 1895.

g 3. 0. 4s. 1395.

§ 4. c. 46. 1295.

§ 35. 0. 62. 1890.

§ 36. C. 6'3. 15."-0.
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§ 39, c. 62. 1890.

§ 39, 0. 62, 1890.

§ 42, c. 6'2, 1890.

g 4:1. <:. s2. 1890.

for in this section, the boundary lines of congressional townships

shall be followed as far as possible as school corporation lines.

§ 661. New school districts, how formed. In any county

hereafter organized the co’unty commissioners shall so divide the

county or the parts thereof, which include every congressional township

in such county which has residing therein not less than ten children

of school age, into school corporations as will best promote the

permanent interests of public schools in the county, upon the same

petition and subject to the same condition and restrictions as are

contained in section 660.

§ 662. When school corporations may be divided and

attached to other districts. -If a portion of any such school

corporation having not more than ten children of school age residing

therein is separated from the other portion of such corporation by

any natural obstacle which practically prevents‘ such children from

attending school in such other portion, the county commissioners of

the county may annex such portion so separated to an adjoining

school corporation, and the portion so annexed shall constitute a part

of such adjacent corporation. If such adjacent corporation lies in

another county, the county commissioners of the two counties may

jointly make such annexation.

§ 663. Annexation of school corporations. In any county

I not organized for school purposes under the district system at the tak

ing effect of this code, if a town or village not organized into a special

district is divided by a civil township line or if such town or village

is divided by any county line, the county commissioners of such

county, or the county commissioners of such adjacent counties acting

in joint session, as the case may be, may when petitioned so to do by

a majority of the voters of each part of said town or village, annex

one part of such town or village to the adjacent school corporation

which includes the other part of such town or village and the part so

annexed shall constitute a portion of such adjacent corporation.

§ 664. When civil townships may consolidate into school

district: In any county not organized for school purposes under the

district system at thetaking effect of this code, if a civil township hav

ing less than fifteen persons of school age residing therein, by reason

of the irregular course of natural boundary, contains less than twelve

sections or square miles of territory, it shall constitute a portion of

the adjacent school district with which it has the longest common

boundary line.

§ 665. School districts, how named. Each school corpora

tion constituted or formed under the provisions of this article, shall

be designated a school district as distinguished from a civil township

or congressional township and shall be named as follows: Each

school district which consists of a civil township shall be named

“ . . . . . . . . school district of . . . . . . . . county, state of North Dakota,”

with the name of the civil township which constitutes the districts

inserted in the blank before the word “school” and the name of the

county in which it is situated inserted before the word “county.”

Each school district which consists of territory not organized into a

civil township but which has been named by a distinctive name shall

have such distinctive name inserted in the blank before the word

“ school.” Each school district consisting of territory not organized

into a civil township which has no distinctive name shall be named

“school district No. . . . . . . of . . . . . . . . . . county, state of North
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Dakota,” with its proper number inserted in the blank after the word

“number” and the proper name of the county inserted in the blank

before the word “county;” provided, that in each county organized

for school purposes under the district s stem at the taking effect of

this code, the several school districts sha l retain and be known by the

number which they have respectively at the time of the taking effect

of this code and any school district hereafter formed in any such

county shall be known by the number next higher than that of the

highest pre-existing numbered district.

§ 666. When boundaries to be rearranged and estab- § n.¢. 62.1890.

lished and how. The county commissioners and county superin

tendent of schools in each county, which at the taking effect of this

code, is organized for school purposes under the district system, shall

meet on the first Monday in May, A. D. 1896, at the place where the

meetings of such commissioners are usually held and shall rearrange

and establish the boundaries of the several school districts of the

county unless the same has already been done, as follows:

1. Each civil township in a county, no part of which is included

in a school district already organized, shall be formed into a single

school district.

2. Each congressional township in the county, no part of which is

included in a civil township nor in an organized school district, if it

contains twelve or more persons of school age, shall be formed into a

single school district.

3.. All territory in a county situated in a civil township, part of

which is organized into a school district or situated in a congressional

township not included in a civil township, and a portion of which is

organized into a school district shall be annexed to and form a part

of the organized school district lying wholly or in part in such civil or

congressional township.

-1. Each school district now organized which has less than ten

persons of school age residin therein shall be annexed to and form a

part of such adjacent school strict as shall be most convenient for

such persons of school age,- when in the judgment of such commis

sioners and superintendent such annexation can be made without

detriment to the school or to the pupils residing in such district.

5. The boundary lines of each school district which lies partly

within two or more civil townships shall be so changed that such

school district shall lie wholly within one civil township, so far as in

the judgment of such commissioners and superintendent such change

can be made without detriment to the schools or to the pupils therein.

6. Such commissioners and superintendent shall make such changes

generally in the boundary lines of the school districts of the county,

not in their judgment detrimental to the interests of the schools of

the county, as will reduce the number of school districts in the county,

and form school districts not extending beyond the boundaries of the

civil township.

§ 667. Boundaries, how changed in future. After the _e

boundary lines of the several school districts in any of the counties §

are rearranged and established as provided for in the last section, or

at any time thereafter, such boundary so established, or any boundary

rearranged and established as aforesaid, may be changed by the county

commissioners and superintendent of schools of such county at a reg

ular meeting of the board, upon petition of three-fourths of the resi

dent voters in and of the parts of districts to be included in any new
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districts, or of the parts of districts desiring such change; provided,

that there are at least twelve children of school age within the bounda

ries proposed to be benefited by such change or creation of a new

district, and it shall appear to the satisfaction of a majority of such

board and to the county superintendent that such change will be

beneficial to the schools and to the public; and provided further, that

each congressional township not wholly or in part included in a civil

township, and no portion of which is organized for school purposes,

shall be formed into a school district as soon as it shall have residing

therein twelve or more children of school age.

§ 4s,e.s2,1sso., § 668. Rights and powers of school corporations. Each

school district constituted and formed as provided in this article shall

be a distinct corporation, and under its proper name or number

as such corporation, may sue and be sued, contract and be contracted

with, and may acquire, purchase, hold and use personal or real prop

ert for school purposes or for the purposes mentioned in this chapter

an sell and dispose of the same.

g 41. c. 62. 1390. § 669. Plats of school districts to be furnished by county

auditor. The county auditor shall, within thirty days after the first

school election held as provided herein, transmit to the state auditor,

to the superintendent of public instruction and to the county super

intendent, a plat of the county showing the boundaries and name of

each school corporation therein, and shall record a copy of the same

together with all proceedings of the county board had and done under

this chapter in a proper book kept for that purpose. He shall

promptly furnish such oficers with a correct plat showing any changes

at any time in the boundaries of school corporations. l‘he superin

tendent of public instruction shall furnish instructions for the suit

able preparation and construction of such plats in regard to scale and

mfgrkings, in order to secure a uniform series of maps for binding for

0 ce use.

Aarrcns 4.——ELECTION or Scnoor. OFFICERS.

§ 4s. c. 52. non. § 670. Oflcers to be elected. On the third Tuesday in June
am ‘L of each year there shall be elected one school director for the terih of

three years and on the third Tuesday in June of each even numbered

year a school treasurer for the term of two years. Such officers shall

hold their respective ofiices from the second Tuesday in July follow

ing their election for the number of years respectively for which

they were elected, and until their successors are elected and qualified.

At the first election for the organization of a new school district there

shall be elected at large for such school districts three directors, one

to serve until the first annual election, one to serve until the second

annual election, and one to serve until the third annual election there

after and a school treasurer to serve until the annual election in the

next even numbered year and until his successor is elected and

qualified.

§49.e.q2.1z~aJ. § 6'71. Polling places, how established. Appointment

am ‘L Of election oficers. The county superintendent in each county

shall at least twenty days prior to the third Tuesday in June of

each year, fix and designate some polling place in each school district

so located as to be convenient for the voters of such district, and shall

appoint two persons to act as judges and two to act as clerks of

the election of such school oflicers; such judges and clerks shall be

qualified voters in their respective districts. The county superinten
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dent shall notify in writing such judges and clerks of their appoint

ment, and of the place fixed and designated as the polling place in

their respective districts, and shall furnish them with the necessary

blanks and poll books for such election. He shall also fumish one of

such clerks with three notices of such election specifying the time

and place at which such election is to be held, the oflicers to be elected

and term of each, which notices such clerk shall post in three of the

most public places in the district at least ten days prior to the

thirteenth day of June. The county superintendent shall fix the

date and perform such other duties as devolve upon him by the

provisions of this section for the first election in any school district

hereafter formed under the provisions of this chapter, and such election

shall be called by the count superintendent within thirty days after

the formation of such schoo district.

§ 672. Who qualified to vote or hold ofice. At any

election of school oflicers in any school corporation in this state, all

persons who are qualified electors under the general laws of the state

and all women twenty-one years of age having the necessary qualifica

tions as to citizenship and residence required of male voters by law,

shall be qualified voters and shall be eligible to the oflice of county

superintendent of schools, school director or member of the board of

education or school treasurer, or may be judge or clerk of such

election.

673. Hours polls open. At all elections for school district

o cers, the polls shall be open at 2 o’clock P. M. and closed at five

o’clock P. M.

6'74. Notice of annual election. At least fifteen days

be ore the third Tuesday in June of each year the district school

board of each school district shall designate one polling place as con

venient as possible to the voters of such district at which such annual

election shall be held, and shall cause notice of such election to be

posted in at least three of the most public and conspicuous places

within the district. Such notices shall be signed by the clerk or in

his absence by the president of the district school board, and shall

state the time and place of holding such election and the ofiicers to

be elected and their term of ofiice, and shall be substantially in the

following form:

Notice is hereby given that on Tuesday the . . . . . . . . . day of June,

A. D. . . . . . . an election will be held at . . . . . . . . . . . . (here insert

polling place) for the purpose of electing . . . . . . . . . . . . . . . . (here insert

otficers to be elected and term each is to serve for school district

No. . . . . . . or for . . . . . . . . (here insert name of so ool district). The

polls will be open at two o’clock P. M. and closed at five o’clock P. M.

of that day.

By order of school board,

Signed, . . . . . . . . . . . . . . . . . . . . . . . . . .

clerk.
i § 675. Judges. Oath. At such annual election any two of the

directors of the school district may act as judges and the clerk of the

district school board and one other person to be chosen by the voters

present at the opening of the polls, shall act as clerks. The voters

present at the opening of the polls shall choose a person to fill any

vacancy caused by the absence of either of such ofiicers to act as judge

or clerk of such election. Before opening the polls each of the judges

and clerks of election shall take and subscribe the following oath or

§ 50. c. 62. 1890.

§ 52, 0. 62, 11:90.

§ .'>3.'c. 62. IBM).

§ 54, 0. 62, 1890..
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§ 56. c. 62, 1890.

am'd.

5 51. c. a2. mo.

am’d.

§ 59. c. 62. mo.

§ 6u.c.62,1s90.

§ 61, 0. 62. 1890.

aflirmation: “I do solemnly swear (_ or aflirm) that I will perform my

duties as judge or clerk (as the case may be) according to law and

the best of my ability.” Such oath or aflirmation may be adminis

tered by an ofiicer authorized to administer oaths or by either of the

judges or c erks. Any school oflicer elected and qualified- under the

provisions of this chapter is authorized and empowered to adminis

ter any oath or atfirmation pertaining in any manner to school offices.

§ 676. Election, how conducted and votes canvassed.
I Such election shall be conducted and the votes canvassed as provided

by law for general elections, except as otherwise provided in this chap

ter. Immediately after the polls are closed the judges shall proceed

to count and canvass the votes for each person voted for at such elec

tion for any ofiice, and the person receiving the highest number of

votes for the ofiice of director or treasurer shall be declared elected.

If the election results in a tie for any such oflice, the district clerk

shall immediately notify in writing the parties having received such

tie votes, and a time shall be a eed upon by the parties within three

days after the election, at whic the election shall be decided in the

manner that may be agreed upon by the parties, in the presence of

the judges and clerks of election, and a record of the proceedings

shall be made in the records of the district clerk. The return of the

number of votes cast for each person for county superintendent of

schools, shall be signed by such judges and clerks of election sealed

in an envelope and forwarded to the county auditor within five days

after such election.

677. Certificates of election. The clerk of the school dis

trict shall within five days after such election furnish each person

elected to any district office a written notice of his election, and that

he shall take the oath of ofiice as such ofiicer on or before the second

Tuesday in July following such election. He shall also forward to

the county superintendent within ten days after such election, a certi

fied list of all the otficers elected thereat.

§ 678. Oath of ofice. Each person elected to the ofiice of

school director or treasurer shall before entering upon the duties of

his ofiice, take and subscribe the oath prescribed in section 211 of the

constitution, which oath shall be filed with the clerk of the school

district board.

ARTICLE 5-—O1tGANIZATION, Mnnrmes AND Dorms or Drsrmcr

OFFICERS.

§ 679. District school board. Quorum. The three school

directors in each school district shall constitute the district school

board. A majority of the board shall constitute a quorum and the

agreement of a majority shall be necessary to the validity of any con

tract entered into by the board.

§ 680. Organization. Clerk. The school board shall meet

annually on the second Tuesday in July and organize by choosing

one of the members president, and a competent person, 11ot a member

of the board, clerk, who shall hold his office during the pleasure of

the board.

§ 681. Meetings of board. Fees. The board shall on the

second Tuesday i11 January, April, July and October of each year,

hold regular meetings for the transaction of business at such hour and

place as may be fixed by the board. A special meeting may be held
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upon the call of the president or of the other two members. Written

notice of the time and place of any special meeting shall be given to

each member of the board at least forty-eight hours before the time

of such meeting. Each member of the board shall be paid the sum

of ei ht dollars per annum, less two dollars for each regular meeting

whic he fails to attend.

§ 682. Duties of the president. The president shall preside §62.c.6‘2.1>390.

at all meetings of the board and shall perform such duties as usually

pertain to such office and in accordance with the customary rules of

order. In his absence a president pro tempore shall preside. The

pfiesident shall perform such other duties as are prescribed in this

c apter.

§ 683. Duties of clerk. Compensation. The clerk of the §<:a. 0. 62. 11-190.

board shall keep an accurate record of all proceedings of the board,

've or post all notices, make out all reports and statements and per

inn all other duties required by law or b the board. He shall

receive such compensation as shall be fixe by the board, not less

than five nor more than twenty-five dollars per annum. '

§ 684. ’1‘reasurer’s bond, how approved. Vacancy, how § 66.0.6 .1890.

filled. The school treasurer shall, on or before the second Tuesday

in July following his election and before entering upon his duties,

give a bond to the school district conditioned for the honest and

faithful dischar e of his duties and that he will render a true account

of all funds an property that shall come into his hands and pay and

deliver the same according to law. Such bond shall be in such sum

as may'be fixed by the board, but not less than double the sum to

come into his hands in any one year as nearly as may be ascertained,

which bond shall be si ned by two or more suflicient sureties to be

approved by the schoofboard. In case the school board neglects or

refuses to approve the bond of such treasurer and the sureties thereon,

such treasurer may present the same to the county superintendent

and serve notice thereof upon the board and due proof of such notice

being made to the county superintendent, he shall unless good cause

for dela appears, proceed to hear and determine the sufficiency of

the bon and the sureties thereon, and may approve or disapprove the

same as the facts warrant. In case a vacancy occurs in the otfice of

district treasurer, it shall be the duty of the county treasurer of the

county wherein such school district is located, upon being notified by

the county superintendent or clerk of such school district that such

vacancy exists, to perform the duties of treasurer of such school dis

trict until the vacancy is duly filled.

§ 685. When additional bonds required. VVhenever the § es. c. 62. 1390.

amount in the hands of the treasurer or subject to his order, exceeds

two-thirds of the penal sum of his bond or when in the judgment of

the board or of the county superintendent the security on such bond

is impaired, the board or county superintendent shall require an addi

tional bond. If the treasurer fails for twenty days to give such addi

tional bond the otfice shall be declared vacant and the vacancy shall

be filled as provided in this chapter. _

§ 686. School funds, how paid out. The school treasurer

shall keep such accounts and make’ such reports as are required of him -'

by law, and shall publish his annual statement in a newspaper pub

lished in the nearest city or town to his district. He shall pay no

money out of the school funds in his hands except upon the warrant

of the school board signed by the president a11d counter-signed by the
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§ 71, c. 62.1b9'.

clerk. He shall pay all warrants properly drawn and signed when

presented, if there is any money in his hands or subject to his order

for their payment.

687. Warrants to be indorsed when no funds to pay.

W en a Warrant is presented to the treasurer for payment and there

is no money in his hands or subject to his order belonging to the

proper fund for the payment of such warrant, he shall indorse on such

warrant “presented for payment this . . . . . .day of . . . . . . . . . .18. .

and not paid for want of funds,” and shall sign such indorsement.

If he has in his hands or subject to his order money for the part pay

ment of such warrant, he shall make such part payment and indorse

the sum on the warrant and add “balance not paid for want of funds,”

signing the same. He shall keep a correct register of all warrants so

presented and indorsed. Each warrant thus presented and indorsed

shall draw interest on the amount unpaid at eight per cent per annum

from the date of such presentation and indorsement until paid; pro

vided, that when there shall come into the hands of the treasurer or

subject to his order money applicable to the payment of any warrant

which has been so presented and registered, the treasurer shall notify '

in writing by mail the drawee of such warrant at his last knownplace

of residence to present such warrant for payment, and interest shall

cease upon every such warrant ten days after such notice shall have

been sent, and such money shall be held for the payment of such

warrant.

§ 688. Warrants, what to specify. Each warrant drawn by

I the clerk of the board on the district treasurer must specify the pur

pose for which it is drawn, the fund on which it is drawn, and the

person to whom payable; and no warrant shall be issued except for an

indebtedness incurred prior to its issue.

§ 689. Oath and bonds, where to be filed. All oflicial oaths

and bonds of school district oficers shall be filed with the district

clerk, who shall immediately certify to the county superintendent the

fact of such oaths and bonds being filed. In case of the breach of

any of the conditions of the treasurer’s bond, the board, through its

president, and in case of his refusal so to do, the county superintend

ent shall cause an action to be commenced and prosecuted thereon in

the corporate name of the district, and any money collected for the

district shall be paid to the district treasurer and any money collected

for fines shall be paid into the county treasury and be credited to the

general school fund of the state. If the board and county superin

tendent both fail or refuse to bring such action any taxpayer in the

district may commence and prosecute such action, and the necessary

expense thereof shall be paid out of the district treasury unless other

wise ordered by the court.

§ 690. Salary of school treasurer. The school treasurer shall

be paid for his services such sum as shall be fixed by the board not

less than five nor more than twenty-five dollars per annum.

ARTICLE 6.—PowEas AND. DU'rn_:s or Drsrarcr SCHOOL BOARDS.

§ 691. General powers. The district school board shall have

the general charge, direction and management of the schools of the

district, and the care, custody and control of all the property belong

ing to it, subject to the provisions of this chapter.
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692. Power to establish schools. It shall organize, maintain § 12. c. 62, 11590

an convenientl locate schools for the education of children of school

age within the istrict, and change or discontinue any of them in the

cases provided by law.

§ 693. Repairs, fuel and supplies. It shall make all neces

sary repairs to the school houses, outbuildings and appurtenances,

and shall furnish fuel and all necessary supplies for the schools.

§ 694. Furniture, maps, registers, school library It shall

furnish to each school all necessary and suitable furniture, maps,

charts and apparatus, including WVebster’s International Dictionary.

The school registers and all school blanks used shall be those fur

nished by the state department of public instruction. It shall have

power to purchase and keep for the use of the inhabitants of the

school district a circulating library of the value of not more than fifty

dollars, to be selected by the school board from “any list of books

approved by the superintendent of public instruction, and furnished

to_ the county superintendents for that purpose, and it shall not

purchase any books not contained in such list. W'ith the consent of

a majority of the voters of the district at a meeting duly called for

that purpose, due notice of which has been given as provided by law

for other meetings of the voters of the school district, the district

school board may purchase and select a library o'f the value of more

than fifty dollars but not to exceed one hundred dollars in value. It

shall have the care and custody of the library and may_ appoint as

librarian any suitable person including one of their own number. It

shall make rules to govern the circulation and care of the books

while in the hands of pupils or other persons and may impose and

collect penalties for injuries done to any book by the act, negligence

or permission of the person who takes the same or while in his

possession. No book shall be loaned for a longer period than two

weeks at any time to any one person and never to any person not a

resident of the district. The library shall be open at least once each

week for the accommodation of its patrons. It shall, under proper

rules, permit teachers to take books from the library to their schools

for use in illustrating any subject and for instruction. It may at any

time exchange any part or all of its library with any other district or

person, so far as different books may be so obtained, for equal values

of the books exchanged, and may at any time accept donations of

books for the library; but it shall exclude therefrom all books unsuited

to the cultivation of good character and good morals and manners,

and no sectarian publications devoted to the discussion of sectarian

ditferencies and c-reeds shall be admitted to the library.

§ 696. Teachers, how employed. Salaries, how graded.

It shall employ the teachers of the school district, and may dismiss

a teacher at any time for plain violation of contract, gross immor

ality or flagrant neglect of duty. No person shall be permitted to

teach in any public school who is not the holder of a teacher’s cer

tificate or a permit to teach, valid in the county or district in which

such school is situated; and eve contract for the employment of a

teacher must be in writing, an such contract must be executed

before such teacher begins to teach in such schools. It shall grade

the salaries of teachers for the district in accordance with the grades

of certificates, and no teacher holding a certificate of a lower grade

shall be paid a salary equal to or in excess of that paid to a teacher

holding a certificate of a higher grade in the same district.

§ 73, c. 62. 1890.
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§ 696. Pupils from other districts. It shall have power to

admit to the schools in the district, pupils from other districts when it

can be done without injuring or overcrowding such schools,

and shall make regulations for their admission and the payment of

their tuition. It shall have power to arrange with the board of an

adjacent district for sending to such district such pupils as can be

conveniently taught therein, and for paying their tuition. It shall

also have power to make proper and needful rules for the assignment

and distribution of pupils to and among the schools in the district

and their transfer from one school to another.

§ 697. Rules. Suspension of pupils. It shall assist and

co-operate with teachers in the govemment and discipline of the

schools, and may make proper rules and re ulations therefor. It may

suspend or expel from school any pupi who is insubordinate or

habitually disobedient, but such suspension shall not be for a longer

period than ten days nor such expulsion beyond the end of the cur

rent term of school.

§ 698. Branches of study. Subject to the approval of the

county superintendent, it shall have power to determine what branches,

if any, in addition to those required by law shall be taught in any

school of the district.

§ 699. Tax levy. Notice to county auditor. It shall have

' power to levy upon the property in the district a tax for school pur

poses of not exceeding thirty mills on the dollar in any year, which

levy shall be made by resolution of the board prior to the twentieth

day of July. The clerk shall immediately thereafter notify in writ

ing the county auditor of the amount of tax so levied. It shall not

have power to abate or reduce the amount of tax so levied after the

county auditor has been notified of the amount of such levy.

§ 700. When school houses can be used for other pur

poses. It may permit a school house, when not occupied for school

purposes, to be used under careful restrictions for any proper purpose,

giving equal rights and privileges to all religious denominations or

political parties, but for any such use or privilege it shall not be at

any cost for fuel or otherwise to the district. Nor shall any furniture

which is fastened to the floor be removed, and whoever removes any

school furniture for any other purpose than repairing the same or for

repairing the school room shall be guilty of a misdemeanor and shall

be fined not less than five nor more than ten dollars for each offense.

All fines imposed and collected under the provisions of this section

shall be paid into the general school fund of the state.

§ 701 . School houses and sites, how determined. When

ever in the judgment of the board it is desirable or necessary to the

welfare of the schools in the district or to provide for the children

therein proper school privileges, or whenever petitioned so to do by

one-third of the voters in the district, the board shall call a meetin
of the voters in the district at some convenient time and place fixecgl

by the board to vote upon the question of the selection, purchase,

exchange or sale of a school house site, or the erection, removal or

sale of a school house. The president of the board shall be the chair

man and the clerk of the board, secretary of such meeting. In case

either of these ofilcers is not present, his place shall be filled by some

one chosen by the voters present. Three notices of the time, place

and purpose of such meetin shall be posted in three public places inthe district by the clerk, at ilreast ten days prior to such meeting. If a
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majority of the voters present at such meeting shall by vote select a

school house site, or shall be in 'favor of the purchase, exchange or

sale of the school house, as the case may be, the board shall locate,

purchase, exchange or sell such site, or erect, remove or sell such

school house, as the case may be, in accordance with such vote; pro

vided, that it shall require a vote of two-thirds of the voters present

and voting at such meeting to order the removal of the school house

and such school house so removed cannot again be removed within

three years from the date of such meeting. .

§ 702. School house sites, how obtained. The school § é2;e=q‘z.1s.<x1.

board of any school district may take in the corporate name thereof, am d‘

any real property not exceeding two acres in area chosen as a site for

school house, as provided in this chapter, and may hold and use such

tract for school purposes only. Should the owner of such real prop

erty refuse or neglect to grant and convey such site, a site for such

school house may be obtained by proceeding in eminent domain as

provided in the code of civil procedure. If the site so selected is not

used for the purposes for which it is taken for two successive years,

it shall revert to the original owner or his assigns upon repayment of

the sum originally paid by the corporation together with a reasonable

consideration for the improvement. If such owner or his assigns

neglects or refuses to make such repayment for one year after demand

therefor by the board such site shall be the property of the district.

§ 703. Schools to be organized on petition. If a petition .jsigned by the persons charged with the support and having the custody ‘

and care of nine or more children of school age, all of whom reside

not less than two and one-half miles from the nearest school is pre

sented to the board asking for the organization of a school for such

children, the board shall organize such school and employ a teacher

therefor if a suitable room for such school can be leased or rented at

some proper location, not more than two and one-half miles distant.

from the residence of any one of such children, and if such petition

is signed by the persons charged with the support and having the

custody and care of twelve or more of such children the board shall

organize a school and employ a teacher therefor, and if no suitable

room for such school can be leased or rented, the board shall call a

meeting of the voters of the district for the selection and purchase of

a school house site therefor and the purchase or erection of a school

house as provided for in section 700. If at such meeting no such

site is selected or if it is not voted to erect or purchase a school house

for such school the board shall select and purchase a school house

site, and erect, purchase or move thereon a school house at a cost of

not more than seven hundred dollars for such house and furniture

therefor.

§ 704. School terms, how arranged. When schools may g 84.c.6_2.1B90.

be discontinued. The district board shall determine and fix the “"‘d'

length of time the schools of the district shall be taught in each

year, and when each term of school shall begin and end. It shall so

arrange such terms‘ as to accommodate and furnish school privileges

equally and equitably to pupils of all ages: provided, that every com

mon school shall be kept in session for at least four months in each

school year, and in each district in which the number of persons of

school a re is an average of fifteen or more to the school, each school

shall be ept in session for at least six months in each school year:

provided, further, that any school may be discontinued when the
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number of pupils of school age residing nearest to such school shall

be less than four, and all contracts between school boards and teachers

shall contain a provision that no compensation shall be received by

such teacher from the date of such discontinuance or when with the

consent of a majority of the patrons of such school proper and con

venient school facilities can be provided for the pupils therein i11

some other school.

§ 705. Additional school time. If a majority of the patrons

of any school avera ing for its last term twelve or more pupils in

daily attendance, sha l petition the board to continue such school for

an additional time, not exceeding nine months in any school year, the

board shall continue such school for that length of time, if there are

funds in the treasury suflicient for that purpose.

§ 706. District high schools, how established and con

trolled. In any district containing four or more common schools

and having an enumeration of sixty or more persons of school age

residing therein the board may call, and if petitioned so to do by ten

or more voters i11 the district, shall calla meeting of the voters of

such district in the manner prescribed in section 700 to determine

the question of the establishment of a district high school. If a

majority of the voters at such meetin vote in favor of establishing

such high school, the meeting shall urther proceed to select a site

therefor and to provide for the erection or purchase of a school build

ing, or for the necessary addition to some school building therefor.

Thereupon the board shall erect or purchase a building or make such

addition for such high school, as shall be determined at such meeting,

and shall establish therein a district high school containing one or

more departments, and employ teachers therefor. Such school shall

be kept in session for such time each year not less than three months,

as the board may determine. The board shall, subject to the approval

of the county superintendent, grade such high school and prescribe

the studies to be pursued therein, and shall have the same manage

ment and control thereof as of the common schools in the district.

Two or more adjacent school districts may join in the establishment

and maintenance of such hi h school, when empowered so to do by a

majority of the voters in eac district at a meetin called and held as

provided for in this section, in which case the bui ding and furniture

occupied and used for such high school shall belong to the districts so

uniting, and all the costs of maintainin such school, including wages

of teachers and all necessary supplies s all be paid by such districts

in proportion to the assessed valuation of the property in each, and

the employment of teachers therefor, and the mana ement, control and

grading thereof shall be vested in the joint boar s of such districts,

subject to the approval of the county superintendent of the county in

which such school is situated.

The board§ 707. School census. Annual school report.

' shall cause the clerk to make an enumeration each year of all unmar

ried persons of school age, being over six and under twenty yeans of

age, having their legal residence in the district on the first day of

December of that year, giving the name and age of such persons and

the name of the parent or guardian having the care or custody of

each. Such enumeration shall be made upon and in accordance with

the blanks furnished therefor by the county superintendent and shall

be returned to the county superintendent prior to the twentieth day

of December. A copy of such enumeration shall also be kept in the
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oflice of the district clerk. The board shall also cause the district

clerk to make out an annual school report for the year beginning

January first and ending December thirty-first, containing such

financial and statistical statements and items as shall be required by

the superintendent of public instruction upon and in accordance with

the blanks furnished therefor by the county superintendent. Such

report shall be carefully examined and certified as correct by the

board at its regular meeting in January and transmitted to the county

superintendent prior to the first day of February following. A copy

of such report shall be filed in the district clerk’s ofiice.

§ 708.. Records open to inspection. All reports, books,

records, vouchers, contracts and papers relating to school business in a

school district in the oflice of the clerk or treasurer, shall at all times be

open to the inspection of any director, who shall advise and aid in

securing correct records and accounts and legal reports, and they

shall likewise be open to the superintendent of public instruction,

and county superintendent and any particular paper or record shall

be exhibited at reasonable hours to any voter or tax pa er.

§ 709. Records and teaching 111 English. Al reports and

records of school ofiicers and proceedings of all school meet

ings shall be in the English language, and if any money belong

ing to any district shall be expended in supporting a school in which

the English language shall not be taught exclusively, the county

superintendent or any taxpayer of the school corporation may in a

civil action in the name of the corporation recover for such corpora

tion all such money from the ofiicer so expending it or ordering or

voting for its expenditure. I

I-'

ARTICLE I.-—SCHOOL Frans.

§ 710. State tuition fund, how raised. The net proceeds

arising from all fines and penalties for violation of state laws, from

leasing the school lands, the interest and income from the state perma

nent school fund together with the school poll tax and all school

taxes levied by a general law shall be collected and paid into the state

treasury in the same manner as is provided by law for the collection

and payment of state taxes, and shall constitute the state tuition

fund, which shall be apportioned among the several counties of the

state in proportion to the number of children of school age in each,

as shown by the last enumeration authorized by law.

§ 71 1. County treasurer to report funds quarterly.

State superintendent apportions. It shall be the duty of the

county treasurer to receive from the proper ofiicers the net proceeds

of fines, penalties and forfeitures for violation of state laws, to collect

the school poll tax and all taxes levied for school purposes by gen

eral law, and all moneys arising from leasing school lands within the

county, and to forwarda detailed statement of the moneys so collected,

specifying the amount received from each of the above sources, to the

state auditor at the same time that he is required to make reports of

other moneys to such auditor. It shall be the duty of the state

auditor on or before the third Monday in February, May, August and

November in each year to certify to the superintendent of public

instruction the amount of the state tuition fund and the state super

intendent shall immediately apportion such fund among the several

counties of the state in proportion to the number of children of

§ as, c. 62. 1:490.‘

§ 89- 0. 62. 1890.

,8 91. 0. 82. 1890.

§ 1. c. 57. 1891.
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school age residing in each as shown by the last enumeration provided

for by law, and certify to the state auditor, state treasurer and to the

county treasurer and county superintendent of each county, the

amount apportioned to the respective counties. Immediately upon

receipt of such apportionment from the state superintendent as

herein provided, the state auditor shall draw a warrant upon the state

treasurer for the full amount of the state tuition fund apportioned to

the several counties and shall deliver the same to the state treasurer

taking his receipt therefor, and shall notify the several county treas

urers of the amount due their respective counties and that such

warrant has been issued therefor and the state treasurer shall pay on

such warrant to the several county treasurers the amount due their

respective counties; provided, however, that all mone sarising from

interest on the permanent school fund and from easin school

lands shall be apportioned under a separate item and suc money

shall be taken account of as a separate item by all oflicers making or

certifying such apportionment, or through whose hands any portion

of such fund shall pass and it is further made the duty of the

district treasurer to keep such fund separate from all other funds and

if at the close of the school year any part of such fund which was

apportioned prior to the third Monday of November of such year

remains in the hands of the district treasurer, he shall return the

same to the county treasurer taking his receipt therefor, and the

county treasurer shall retum all such funds so returned or that were

not drawn by the district treasurer from the county treasurer to the

state treasurer who shall receipt for the same, and the county treas

urer shall certify to the state auditor the amount so returned to the

state treasurer.

§92,c.6_2,1890. § 712. Funds defined. How used. All money received by

1' °' 5" ' the school district from the apportionment made by the superintend

ent of public instruction shall constitute and be designated the state

tuition fund. All money received from district taxes, from subscrip

tion, from sale of property, or from any other source whatever except

from apportionment made by the superintendent of public instruc

tion, shall be designated the special fund. In addition to the state

tuition fund and the special fund, a sinking fund may be established

as provided by this article. The state tuition fund shall be used only

in the payment of teachers’ wages; provided, that if the state tuition

fund apportioned to any district in any one year is insufficient for the

payment of teachers’ wages in such district any money on hand or

available belonging to the special fund of such district may be applied

to meet such deficiency; provided, further, that if the state tuition

fund apportioned to any one district in any one year is more than

sufiicient for the payment of teachers’ wages in such district the por

tion of such fund in excess of the amount so required may be applied

to the payment of warrants drawn upon the special fund of such dis

trict, if such district has school the required number of months during

such year as required by law.

ns,e.62.1r,-90. § 713. Funds controlled and paid out by district treas

' 1‘ "' 57' 1591' urer. All funds shall be kept in the possession or under the control

of and paid out by the district treasurer, and he shall keep one gen

eral account for each district of the entire receipts and expenditures,

and separate itemized accounts as herein provided for each class of

receipts and expenditures. His books shall at all times show by

entries under proper heads all receipts of funds and payments there
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from, so as to enable any person readily to ascertain any balance in

any account or any funds.

§ 714. Not entitled .to tuition fund, when. Enumeration.

N0 school district shall be entitled to receive any portion of the state

tuition fund that fails to make a report of the enumeration of chil

dren of school age in the manner provided by law, nor until such

enumeration has been taken and reported as required by law. The

county superintendent of schools shall not authorize the payment of

money apportioned to any district unless the bond and oath of such

treasurer duly approved and certified are on file in the ofiice of the

district clerk and a certificate thereof filed in the office of the county

superintendent. New districts organized after the annual enumera

tion has been taken shall proceed immediately to take the enumeration

as provided by law, and after the receipt of such enumeration by the

superintendent of public instruction through the county superinten

dent, the newly organized districts shall receive their proportionate

share of the funds to be apportioned.

§ 716. Apportionment of funds by county superintend

ent. Within thirty days and in not less than twenty days after

receiving the certificate of apportionment from the superintendent of

public instruction the count superintendent shall apportion sep

arately to the several school 'stricts, special districts and districts

organized under special law, which are entitled to any poftion of the

state tuition fund within the county in proportion to the number of

children residing in each over six and under twenty years of age,

excluding all manied persons, as appears from the last enumeration

authorized by law upon which the superintendent of public instruc

tion made the apportionment to the several counties, and he shall

immediatel notify each district treasurer of the amount of money due

his school istrict, and shall certify to the county treasurer and to the

county auditor the amount due each school district. The county

treasurer shall deliver to the several district treasurers upon the order

of the county auditor the amounts apportioned to their respective

districts, taking a receipt therefor.

§ 716. Special districts entitled to tuition fund. Special

school districts shall be entitled to receive their proportion of the

state tuition fund; provided that the clerk or secretary of the board

of education thereof shall make a report to the county superintendent

of the enumeration of children of school age therein at the time and

in the manner prescribed in this chapter for other school districts to

report the same.

§ 717. Trea.surer’s accounts. Annual settlement. The

district treasurer shall open new accounts with each‘ fund at the

beginnin of each school year and the balance in each fund shall be

brought own and become the first entry in opening the account for

the new year. On the Tuesday in January succeeding the annual

meeting of the school board in each year, the school board shall make

settlement with the district treasurer and shall carefully examine his

books, accounts and vouchers and shall ascertain if the amount of all

warrants, bonds and coupons paid and redeemed or paid in part

together with the cash in his hands or under his control, is e ual to

the amount of the cash on hand at the be innin of the schoo year,

together with all money received by him rom a l sources for school

purposes during the year. The district treasurer shall deliver to the

board at such annual meeting all warrants, bonds and coupons paid

an-m .1”-s \-in-1as

95. c. 62. 1890.

1. U. 57, 1891.
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and redeemed by him during the'sohool year and held by him as

vouchers taking the receipt of the board therefor, and such vouchers

shall forthwith be filed with the district,clerk. He shall at that

meeting make his annual report in triplicate, one copy to be preserved

in the treasurer’s office, one to be filed with the clerk of the school

board, and one to be transmitted to the county superintendent of

schools, and the board shall cause to be published an itemized state

ment of the receipts and expenditures of the preceding year. The

treasurer’s reports shall show the following:

RECEIPTS.

The balance at the close of the year.

The amount received into the state tuition fund.

The amount received into the special fund.

The amount received into the sinking fund.

EXPENDITURES.

The amount paid for school houses, sites and furniture.

The amount paid for apparatus and fixtures.

The amount paid for teachers’ wages.

The amount paid for services and expenses of school oflicers.

The amount paid for redemption of bonds.

The amount paid for interest on bonds.

The amount paid for incidental expenses.

The cash on hand at the close of the school year.

Such report shall include such other items as may be required by

the district board or the superintendent of public instruction, and

shall be upon and in conformity with the blanks furnished him for

that purpose.

§ 718. When county treasurer to pay fund to district

treasurer. The treasurer of each district shall apply to the county

auditor for an order, and the county treasurer, shall pay over to him

on such order all of the school money collected for such district and

all school money apportioned to such district by the county superin

tendent, and the county auditor shall issue such order when notified

by the county superintendent in writing that such district treasurer

has qualified and filed his oath and bond as provided by law. But

no such notice of qualification is required during the term of each

district treasurer, and when a new one is appointed for any reason or

the incumbent has become disqualified, the clerk of the school board

shall so inform the county superintendent, who shall also inform the

county auditor. It shall be the duty of the county treasurer when

payment is made to any school treasurer of any funds herein provided

for, immediately to notify the clerk of the school board of the

pa ment of the same.

, 719. County treasurer to keep accounts with school

orations. Each county treasurer shall keep a regular account

with each school corporation, in which he shall charge himself with

all taxes collected by levy of the district school board and all sums

apportioned to the district by the county superintendent or other

authority, and all sums received for the district, and he shall credit

himself with all payments made to the treasurer of the district, dis_

tinguishing between the items paid by apportionment, those from

local taxes, and those from other sources. He shall also credit himself
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with all payments for redemption or indorsement of warrants in the

collection of taxes and shall deliver to the district treasurer a dupli

cate tax receipt for the amount of each warrant so indorsed or re

deemed together with all warrants so redeemed, at the time of mak

ing other regular payments to the district treasurer. To these credits,

to balance the accounts, he shall add all items for legal fees, for col

lection and other duties.

§ 720. School taxes, how and when collected. It shall be

the duty of the county treasurer to collect the taxes for school pur

poses at the same time and in the same manner that the county and

state taxes are collected, and full power is hereby given to him to

sell property for school taxes the same as is provided by law for the

collection of other taxes. Whenever an error occurs in any school

corporation’s tax list the district school board or board of education

in special districts may correct such errors and refund such taxes im

properly collected. All penalties and interest collected on delinquent

school taxes shall be applied to the proper fund to which such delin

quent taxes belong.

ARTICLE 8. — Tsxns.

§ 721. School board to levy tax. Each district school board

shall have power and it shall be its duty to levy upon all the property

subject to taxation in the district a tax for school purposes of all

kinds authorized b law, not exceeding in the aggregate a rate of

thirty mills on the ollar in any one year. Such tax shall be levied

by resolution of the board prior to the twentieth day of July in each

year, which resolution shall be entered in the records of the proceed

ings of the board. The clerk shall immediately thereafter notify the

county auditor in writing of the amount of tax so levied, and such

notice shall be in substantially the following form:

State of North Dakota,

County of . . . . . . . . . . . . . . . . . . ss.

. . . . . . . . School District. . . . . . .

To . . . . . . . . . . . . . . . . . . . . . . . . . . . .

S_ County Auditor of . . . . . . . . . . . . . . . . . . . . County.

1r:

You are hereby notified that the school board of . . . . . . . . school

district has levied a tax of . . . . . . . . dollars upon all real and personal

property in said school district for school purposes. You will duly

enter and extend such tax upon the county tax list for collection,

upon the taxable property of such school district for the current year.

Datedat . . . . . . . . . . ..this....dayof . . . . . . ..l89....

- . - ¢ - - - | - - ¢ - - - - | - - - | - - - - Q - - - - ¢ -

District Clerk.

The notice of a tax to pay any ju ment against the district shall

be in addition to the regular tax and s all be certified to the count

auditor under the same general form, as near as may be; provide ,

that if the boundaries of such district shall embrace a portion of two

counties then the clerk of such district shall certify to the county

auditor of the county in which is located the original district to which

such portion of the district embraced i11 the other county is attached,

in addition to the tax levy above mentioned, a list and valuation of

all property subject to taxation in such portion of such district

embraced in the other county, as shown by the assessor making the

‘IE’-ID
.v-A
.'->8

100. 6. 62. 1890.

1. C. 57. 1891.
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assessment in such county, township or assessor’s district, and the

auditor shall enter such propert upon the tax duplicate of his county

and levy all school taxes upon t e same, and the county treasurer of

the county shall collect the taxes levied thereon the same as other

taxes are collected and pay the same over to the treasurer of the dis

trict entitled thereto.

§ 722. Tax, how levied. The county auditor of each county

shall at the time of making the annual assessment and levy of taxes,

levy a tax of one dollar on each elector in the county for the support

of common schools, and a further tax of two mills on the dollar upon

all the taxable property in the county, to be collected at the same

time and in the same manner as other taxes are collected, which shall

be apportioned by the county superintendent of schools among the

school districts of the county as provided by law.

§ 723. Maximum levy for final judgment. Taxes to be

uniform. VVhen any final jud ment shall be obtained against a

school district the board thereo shall levy a tax upon the taxable

property of such district not exceeding in amount twenty mills on

the dollar in any one year, which shall be used in the payment there

of. The county auditor shall make out, charge and extend upon the

tax list against each description of real property and against all per

sonal property, and upon all taxable property of the district, all such

taxes for schools and judgments he is so notified has been levied by

the district in which the property is situated and taxable, in the same

manner in which the county and state tax list is prepared, and deliver

it to the county treasurer at the same time. All taxes for school pur

poses shall be uniform upon the property within each school district.

§ 724. Statement of assessed valuation. Each assessor

shall on or before the first day of July in each year furnish to the

clerk of the school district, to the county superintende t of schools

and to the county auditor a statement of the assessed va uation of all

the property in such corporation subject to taxation.

§ 725. Indebtedness of district, how adjusted when

board illegal or failure to elect. If any school district in the

state has for one or more years past, either through failure to elect a

school board or throu h failure of the county superintendent to ap

point a school board, een without a legal school board or if hereafter

any school district throu h such failure to elect or to appoint such

school board shall be wit out such legal school board, and such dis

trict shall have an authorized indebtedness either in bonds, interest

due on bonds or otherwise, it shall be the duty of the county superin

tendent, the county treasurer and county auditor, acting as a board of

adjusters, to assess upon the taxable property of such school corpora

tion a tax not to exceed twenty mills on the dollar in any one year

upon the assessed valuation thereof for the payment of the same.

Which tax so levied shall be extended upon the tax lists by the

county auditor and be collected by the county treasurer as other taxes

are collected and shall be applied upon and used for the payment of

such indebtedness, and shall be paid to the creditors of such district

upon the warrant of the county auditor countersigned by the county

superintendent, and all warrants, bonds, interest coupons, receipted

bills or accounts shall be filed in the office of the county auditor and

in case such school corporation has a bonded indebtedness, it shall be

the duty of such board of adjusters to levy a tax upon the property

of such district suflicient to create a sinking fund for the redemption
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of such bonds upon the maturity of the same, such sinking fund to

be levied and provided for in compliance with the requirements of

such bonds.

ARTICLE 9. — VACANCIES.

§ 726. Vacancy in ofice superintendent public instruc

tion filled by appointment. Should a vacancy occur in the ofice

of the superintendent of ublic instruction, the governor shall have

power and it shall be his uty to fill such vacancy by appointment,

which appointment shall be valid until the next general election and

until his successor is elected and qualified.

,5 727. Vacancy in ofice of county superintendent, how

filled. Shoulda vacancy occur in the oflice of county superinten

dent of schools, the board of county commissioners of such county

shall have power and it shall be their duty to fill such vacancy by

appointment, as provided by law, which appointment shall be valid

until the next annual school election. The county auditor shall

immediately notify the superintendent of public instruction of such

appointment.

,5 728. Vacancy in oflice of director or treasurer, how_

filled. W'hen any vacancy occurs in the oflice of director or treasurer

of a school district by death, resignation, removal from the district, or

otherwise, the fact of such vacancy shall be immediately certified to

the county superintendent by the clerk of the district, and such

superintendent shall immediately appoint in writing some competent

person, who shall qualify and serve until the next annual school elec

tion. The county superintendent shall at the same time notify the

clerk of the school district and the county auditor of every such

appointment.

§ 729. Vacancy in ofice of clerk, how filled. Should the

otiice of clerk of a school district become vacant, the school board shall

immediately fill such vacancy b appointment and the president of

the board shall immediately noti ythe county superintendent and the

county auditor of such appointment.

§ 730. Ofice, when deemed vacant. Any office of a school

district shall become vacant by resignation of the incumbent thereof,

but such resignation shall not take effect until a successor has quali

tied according to law. Any ofiice of a school district shall be deemed’

vacant if the person duly elected thereto shall neglect or refuse for

the period of two weeks after the beginning of the term for which

he was elected, to accept and qualify for such oflice and serve therein.

Any school ofiicer may be removed from offioe by a court of compe

tent jurisdiction, as provided by law.

ARTICLE 10.—EQUALIZATION or Isnssrnoxass.

§ 731. Equalization of indebtedness, by

the boundaries of a school district have been established as provided

for in this chapter, all school districts or parts of school districts that

existed as school corporations before the taking eifect of this code and

that are now included in one school district shall effect an equaliza

tion of property, funds on hand and debts. To effect this each

school board of such corporation, constituting a school district under

the operation of this chapter, shall select one arbitrator and the

several arbitrators so selected together with the county superinten

arbitration. After

§ !1.6.c.62. 1890.

1-" 107. c. 62,1890.

,5 108, c. 62, 18W.

§ IUD. 032.18%).

§ll1.l‘.62,l890.
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to the rules prescribed by the superintendent of public instruction.

If from the percentage of correct answers required by the rules and

other evidence disclosed b the examination, including particularly_

the superintendent’s know edge and information of the candidat/e’s

successful experience, if any, the applicant is found to be a person of

good moral character, to possess a knowledge and understandin

together with aptness to teach and govern, which will enable suc

applicant to teach in the common schools of the state the various

branches required by law, such superintendent shall grant to such

applicant a certificate of qualification.

‘12l,e.62,lB9U. § 741. Teachers’ grades, how established. Re-examines

S -Qiwlz tion, when allowed. Such certificates shall be of three regular

grades, the first grade for a term of three years, the second grade for

a term of two years, and the third grade for one year, accordin to the

ratio of correct answers of each applicant and other evidence 0% quali

fication appearing from the examination. No certificate shall be

granted unless the applicant shall be found proficient in and qualified

to teach the following branches of a common English education:

Reading, writing, orthography, language lessons and English gram

mar, geography, United States history, arithmetic, civil government,

physiology and hygiene, and for a first and second grade can pass a

satisfactory examination in theory and practice of teaching. In addi

tion to the above, applicants for a first grade certificate shall pass a

satisfactory examination in physical geography, elements of natural

philosophy, elements of physiology, elementary geometry and algebra.

The percentage required to pass any branch shall be prescribed by

the superintendent of public instruction. In addition to these regu

lar grades of certificates, the county superintendent may grant per

mission to teach until the next regular examination, to any person

applying at any other time than at a regular examination who can

show satisfactory reasons for failing to attend such examination, sub

' ject to such rules and regulations as may be prescribed by the super

intendent of public instruction. Such permit shall not be granted _

more than once to any person. The written answers of all candidates

for county certificates, after being duly examined by the county

superintendent, shall be kept by him for the space of six months after

such examination, and any candidate, thinking an injustice has been

done him may by paying a fee of two dollars into the institute fund

of the county and notifying both the county superintendent and the

superintendent of public instruction of the same, have his papers re

examined by the superintendent of public instruction; the county

superintendent shall on receipt of such notice from such complaining

candidate transfer such papers to the superintendent of public instruc

tion, who shall examine such answers, and, if such answers warrant it,

shall instruct the county superintendent to issue to such candidate a

county certificate of the proper grade, and the county superintendent

shall carry out such instructions.

m_c_,,,_,,,..(,_ § 742. Qualifications of teachers. Gontracts,when void.

521,4-cc-;>f» 1**t'!~ No certificate or permit to teach shall be issued to an person under

' ' ' ' ' eighteen years of age and no first grade certificate sha l be issued to

any person under twenty years of age and who has not taught success

fully twelve school months; and a third grade certificate shall not be

issued more than twice to the same person. The certificate so issued

by a county superintendent shall be valid only in the county where

issued; provided, that a first grade certificate may be renewed once
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without examination at the discretion of the county superintendent,

upon payment of the proper fee for the institute fund as provided in

the case of examination; provided, further, that a first grade cer

tificate shall be valid in any county of the state when indorsed by the

county superintendent of such county. No person shall be employed

or permitted to teach in any of the public schools of the state

except those in cities organized for school purposes under special

laws, who is not the holder of a lawful certificate of qualification, or

permit to teach; provided, further, that no certificate or permit to

teach in the schools of the state shall be granted to any person not a

citizen of the United States unless such person has resided in the

United States for one year last prior to the time of such application

for certificate or permit. Any contract made in violation of this sec

tion shall be void. I

§ 743. Fee for certificate. Each applicant for a county cer

tificate shall pay one dollar to the county superintendent, which shall

be used by him in support of teachers’ institutes in the county.

§ 744. Certificates, when revocable. The county_ superin

tendent is authorized and required to revoke and annul at any time a

certificate granted by him or his predecessor for any cause which

would have authorized or required him to refuse to grant it if known

at the time it was granted, and for incompetency, immorality, intem

perance, cruelty, crime against the law of the state, refusal to perform

his duty, or general neglect of the business of the school. The revo

cation of the certificate shall terminate the employment of such

teacher in the school where he may be at the time employed, but such

teacher must be paid up to the time of receiving notice of such revo

cation. The superintendent must immediately notify the clerk of the

school district where such teacher is employed and he may notify the

teacher through the clerk of such revocation, and must enter his

action -in such case in the books of record in his office.

§ 745 . Proceedings to revoke. Teachers allowed defense.

In proceedings to revoke a certificate the county superintendent may

act upon his personal knowledge or upon competent evidence obtained

from others. In the latter case, action shall be taken only after a fair

hearing, and the teacher must be notified of the char e and given an

opportunity to make a defense at such time and p ace as may be

stated in such notice. Upon his own knowledge the superintendent may

act immediately without notice, after an opportunity has been afforded

such teacher for personal explanation. VVhen any certificate is

revoked the teacher shall return it to the superintendent, but if such

teacher refuses or neglects so to do the superintendent may issue

notice of such revocation by publication in some newspaper printed

in the county.

ARTICLE 12.-—DUT1Es or Tsscanas.

§ 746. Give notice of opening and closing school. Each

teacher on commencin a term of school shall give written notice to

the county superintendent of the time and place of beginning such

school and the time when it will probably close. If such school is to

be suspended for one week or more in such term, the teacher shall

notify the county superintendent of such suspension.

§ 747. When teacher not entitled to compensation. No

teacher shall be entitled to or receive any compensation for the time

§ 123, c. 62.1890.

§ 124. c. 62. 18%.

§ 125. c. 62, 1890.

§ 126, 0. 62, 1890.

§ 127. c. 62, 1890.
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he teaches in any public school without a certificate valid and in force

for such time in the county where such school is taught, except that

if a teacher’s certificate shall expire by its own limitation within six

weeks of the close of the term, such teacher may finish such term

without re-examination or renewal of such certificate.

§ 748. '1‘eacher’s register, what to contain. Each teacher

shall keep a school register and at the close of each term make a

report, containing the number of visits of the county superintendent,

. and such items and in such form as shall be required. Such report

shall be made in duplicate, one copy of which shall be filed with the

district clerk, and one copy sent to the county superintendent. No

teacher shall be paid the last month’s wages in any term until such

report shall be filed with and be approved by the district clerk.

§ 749. School year and school week defined. Holidays.

The school year shall begin on the first day of January and close on

the thirty-first day of December of each year. A school week shall

consist of five days, and a school month of twenty days. No school

shall be taught on a legal holiday nor on any Saturday. A le al holi

day in term time falling upon a day which otherwise wou d be a

school day shall be counted and the teacher shall be paid therefor,

but no teacher shall be paid for Saturday, nor be permitted to teach

on Saturday to make up for the loss of a day in the term.

§ 750. Branches to be taught in all schools. Each teacher

in the common schools shall teach pupils when they are sufliciently

advanced to pursue the same, the following branches: Orthography,

reading, spelling, writing, arithmetic, langu e lessons, English grammar, geography, United States history, civail government, physiology

and hygiene, giving special instruction concerning the nature of

alcoholic drinks, stimulants and narcotics, and their efl’ect upon the

human system, physiology and hygiene and the nature of alcoholic

drinks, stimulants and narcotics, and their effect upon the human

system shall be taught as thoroughly as any branch is taught, by the

use of a text book to all pupils able to use a text book who have not

thoroughly studied that branch and orally to all other pupils. VVhen

such oral instruction is given as herein required, a sutficient time, not

less than fifteen minutes, shall be given to such oral instruction for at

least four days in each school week. Each teacher in special school

districts and in cities organized for school purposes under special law

shall conform to and be overned by the provisions of this section.

§ 751. Teachers’ institutes, how noticed. Penalty for

failure to attend. When a teachers’ institute is appointed to be

held in any county, it shall be the duty of the county superintendent

to give written or printed notice thereof to each teacher in the public

schools of the county, and as far as possible to all others not then

engaged in teaching who are holders of teachers’ certificates at least

ten days before the opening of such institute of the time and place of

holding it. Each teacher receiving such notice engaged in teaching

a term of school, which includes the time of holding such institute,

shall close school during such institute and attend the same and shall

be paid by the school board of the district his regular wages as teacher

for the time (not less than four days) he attended such institute, as

certified by the county superintendent or conductor of the institute.

No teacher failing to attend such institute shall receive any compen

sation for the time he may have taught during the session of the

same. The county superintendent may revoke the certificate of any
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teacher in his county for inexcusable neglect or refusal after due

notice to attend a teachers’ institute held for such county. The pro

visions of this section shall not apply to teachers in cities organized

for school purposes under a special law.

§ 752. Pupil may be suspended for cause. A teacher may §1:rz.¢.e2.1s90.

suspend from school for not more than five days any pupil for

insubordination or habitual disobedience, or disorderly conduct. In

such case the teacher shall give immediate notice to the parent or

uardian of such pupil, also to some member of the district school

goard of such suspension and the reason therefor.

§
753. Assignment of studies to pupils. It shall be the § 1i8.<=.6"1.18w.

duty of the teacher to assign to each pupil such studies as he is quali

fied to pursue, and to place him in the proper class in any studies

subject to the provisions in section 750; provided, that in a graded

school under the charge of a principal or local superintendent, such

principal or superintendent shall perform this duty. In case any

parent or guardian is dissatisfied with such assignment or classifica

tionl, the matter shall be referred to and decided by the county superin

ten ent.

§ 754. Bible not sectarian book, reading optional with §1a4. e-cz.1sw.

pupil. The Bible shall not be deemed a sectarian book. It shall

not be excluded from any public school. It may at the option of the

teacher be read in school without sectarian comment, not to exceed

ten minutes daily. No pupil shall be required to read it nor be

present in the school room during the reading thereof contrary to the

wishes of his parents or guardian or other person having him in

ch e. Moral instruction tendin to impress upon the minds of

pupi s the importance of truthfu ness, temperance, purity, public

spirit, patriotism, and respect for honest labor, obedience to parents

and due deference for old age, shall be given by each teacher in the

public schools.

ARTICLE 13. — INSTITUTES, Assocmrrons AND READING CIRCLE.

755. Teachers’ institutes. Apportionment of funds.

money received by the county superintendent from examination

fees shall constitute an institute fund for the county and shall be used

by him to aid in the support of teachers’ institutes to be held within

and for the county, and to pay necessary expenses incurred therein.

The county superintendent shall, at the end of each year, submit a '

full and accurate statement of the receipts and expenditures of these

funds, verified by his oath, to the superintendent of public instruc

tion; provided, that the several persons designated as herein provided,

to act as conductors of teachers’ institutes shall, at the close of each

series of institutes, certify to the superintendent of public instruc

tion an itemized statement of all actual and necessary expenses

incurred by such conductor in the discharge of his duties as such, and

such superintendent shall apportion such total expense among the

several counties in which such conductor was assigned to conduct the

institute, in proportion to the average attendance at such institute,

but by such apportionment no county shall be proportioned a greater

amount than the amount of the county institute fund on hand.

The county superintendent shall present a bill to the county auditor

for the amount of such expense apportioned to his county, and the

135, (E. 62, 1890.

25. c. 56, 1891

53-‘Ii
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auditor shall issue a warrant therefor as provided by law. All

additional compensation and other incidental expenses of such county

institute, except as provided by the state appropriation, shall be paid

out of the county institute fund.

1=;e.:.§€.}sa1. § 756. Appropriation for institute fund. Designation of

' 391' conductors. There is hereby appropriated out of any funds in the

state treasury, not otherwise appropriated, the sum of fifty dollars

each year to each organized county in the state in which there are

ten or more resident teachers, which shall be ’designated as the state

institute fund and which shall be used exclusively in employing

persons of learning, ability and experience as conductors of teachers’

institutes, and the further sum of ten cents a mile for the distance

actually and necessarily traveled by a lecturer for such institute. The

superintendent of public instruction after consultation with the

county superintendents as to the special needs and wants of their

respective counties, shall appoint the time, place and duration of

these institutes and shall designate the persons to act as conductors

of and lecturers at such institutes, as in his judgment the needs of

the various counties demand.

. sac. § 757. Institute funds, how paid out. It shall be the duty

._,;.3j of the county superintendent in all cases to consult with the superin

tendent of public instruction in reference to the management of such

institute, and as far as practicable, to carry out the suggestions of

such superintendent as to modes of instruction. No salary shall be

paid to any conductor of any institute not previously appointed or

employed as herein provided. The money hereby appropriated from

the state treasury for the support of teachers’ institutes shall be

paid to the persons to whom it is due by warrant of the state auditor

upon the state treasurer, which shall be issued upon the presentation

of an account in due form receipted by the person to whom due and

approved by the superintendent of public instruction; provided, that

no county shall receive more than ten dollars from such appropria

tion for the payment of conductor’s salary for each day its institute is -

in session.

"§13e.c.sz,1ss0. § 758. County commissioners may aid institutes. The

¢':'1>*.|rl

E7

money assigned for any particular institute may be added to any fund

fumished for the purpose by an county, and the institute extended

as long as the entire fund will a low. If a sufiicient county fund is

not otherwise provided, the board of county commissioners may

appropriate not more than fifty dollars in any county each year in aid

of institutes. The superintendent of public instruction may require

a statement of the amount of funds the county has on hand for this

purpose at any time.

ARTICLE 14.—Co.\11>tLsonr ATTEl\'D.\l\'CE.

,,.._.,_@_._1,;.,_ § 759. School age. Who exemptfrom compulsory attend

' '- °- 5°~ 1591- ance. Every parent, guardian or other person having control of any

child between eight and fourteen years of age, shall be required to

send such child to a public school in the district, city or village in

which he resides at least twelve weeks in each school year, six weeks

of which shall be consecutive; and every parent, guardian or other

person, having control of any deaf child or youth between seven and

twent -'-one years of age, shall be required to send such child to the

-school for the deaf at the city of Devils Lake, for at least eight
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months in each school year; provided, that such parent, guardian or

other person having control of any child shall be excused from such

duty by the school board of the district or the board of education of

the city, or villa e, whenever it shall be shown to their satisfaction,

subject to appea as provided by law, that one of the following reasons

therefor exists:

1. That such child is taught for the same length of time in a pri

vate school, approved by such board; but no school shall be approved

by such board unless the branches usually taught in the public

schools are taught in such school.

2. That such child has already acquired the branches of learning

taught in the public schools.

3. That such child is in such a physical or mental condition (as.

declared by the county physician if required by the board), as to

render such attendance inexpedient or impracticable. If no school is

taught the requisite length of time within two and one-half miles of

the residence of such child by the nearest route, such attendance will

not be enforced but this provision shall not apply to deaf children in

the state. The common schools provided for in this chapter shall be

at all times equally free, open and accessible to all children over six

and under twenty years of age, residents of the school districts where

they are held, or entitled to attend school under any special provisions

of this chapter, subject to the regulations herein made and to such

regulations as the several school boards and boards of education may

pgelscribe equitably and justly and not in conflict with the provisions

o aw.

§ 760. Penalty

failing to comply with the requirements of the foregoin

shall upon conviction thereof be deemed guilty of a mi emeanor,

and shall be fined in a sum not less than five nor more than twenty

dollars for the first offense and not less than ten dollars nor more than

fifty dollars for the second and every subsequent otfe-nse with costs in

each case. .

§ 761. Prosecution for neglecting this duty. It shall be

the duty of the president of the board of education of any city, town or

village, or the president of the school board of any district, to inquire

into all cases of neglect of the duty prescribed in this article and

ascertain from the person neglectin to perform such duty, the reason

therefor, if any, and shall forthwit proceed to secure the prosecu

tion of any offense occuring under this article, and any such president

neglecting to secure such prosecution for such offense within fifteen

days after a written notice has been served by any taxpayer in such

city, town, villa e or district, unless such person so complained of

shall be excused y the board of education or school board for one of

the reasons hereinbefore stated, he shall be deemed guilty of misde

meanor, and upon conviction shall be fined in a sum not less than

five nor more than twenty dollars.

§ 762. Child labor prohibited during school hours. No

child between eight and fourteen years of age shall be employed in

any mine. factory or workshop or mercantile establishment, or, except

by his parents or guardian, in any other manner, during the hours

when the public schools in the city, village or district are in session,

unless the person employing him shall first procure a certificate from

the superintendent of schools of the city or villa ., if one is em

ployed, otherwise from the clerk of the school bo or board of edu

Any such parent, guardian or other person

section,

§ ll]. 0.62.1590.

§1-l2.c.62, 15911

143. 0. 62. 1890.

29, C. 56. 1891.

221



V §§ 762-769

POLITICAL CODE. Education.

§ 145. c. 62. 1890.

§ 146. 0.62.1590.

§ 147. C. 62, 1890.

§ 149. 0. 62. 1890.

§ 150. c. 6'3. 1590.

cation, stating that such child has attended school for the period of

twelve weeks during the year, as required by law, or has been excused

from attendance as provided in section 759; and it shall be the duty

of such superintendent or clerk to furnish such certificate upon

application of the parent, guardian or other persons having control of

such child, entitled to the same.

§ 763. Penalty for violation. Each owner, superintendent or

' overseer of any mine, factory, workshop or mercantile establishment,

and any other person who shall employ any child between eight and

fourteen years of age contrary to the provisions of this article, is

uilty of a misdemeanor, and upon conviction thereof shall be fined

or each offense in a sum not less than twenty nor more than fifty

dollars and costs. Each person authorized to sign a certificate as pre

scribed in the preceding section, who certifies to any materially false

statement therein, shall be fined not less than twenty nor more than

fifty dollars and costs.

§ 764. Prosecutions, how brought. Prosecutions under this

article shall be brought in the name of the -state of North Dakota

before any court of competent jurisdiction, and the fines collected

shall be paid over to the county treasurer and by him credited to the

general school fund of the state.

Aarrcna 15. — Fmas, Foarnrruaas AND PENALTIES.

§ 765. Penalty for neglect of duty by school director,

treasurer or clerk. Each person duly elected to the oflice of direc

tor, treasurer or clerk of any district, who, having entered upon the

duties of his office, shall neglect or refuse to perform any duties

required of him by the provisions of this chapter shall upon convic

tion be fined in the sum of ten dollars, and his oflice shall be deemed

vacant.

§ 766. Penalty for false election returns. Any judge or

clerk of election, school district clerk or county auditor who willfully

violates the provisions of this chapter i11 relation to elections or who

willfully makes a false return shall upon conviction be deemed guilty

of a felony.

§ 767. Speculation in ofice prohibited. No school officer

' shall personally engage in the purchase of any school bonds or war

rants, nor shall an such ofiicer be personally interested in any con

tract requiring the expenditure of school funds, except for the

purchase of fuel and such supplies as are in daily use, but not includ

ing furniture, or the expenditure of funds appropriated by the state,

county, school corporation or otherwise for any school purpose con

nected with his oflice. Any violation of this section shall be a mis

demeanor.

§ 768. Penalty for unlawful drawing of school money.

Any person who draws money from the county treasury, who is not at

the time a duly qualified treasurer of the school corporation for which

he draws the money and authorized to act as such, shall be guilty of a

misdemeanor and shall upon conviction thereof be punished by a fine

of not less than twenty-five dollars.

§ 769. Use of school funds. When embezzlement. Each

treasurer who shall loan any portion of the money in his hands belong

ing to any school district, whether for consideration or not, or who

shall expend any portion thereof for his own or any other person’s
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private use, is guilty of embezzlement, and no such treasurer shall

pay over or deliver the school money in his hands to any otficer or

person or to any committee to be expended by him or them; but all

public funds shall be paid out only by the proper treasurer as herein

before provided.

§ 770. Action to recover money when treasurer fails to

pay _over. If any person shall refuse or neglect to pay over any

money in his hands as treasurer of a school district to his successor

in office his successor must, without delay, bring action upon the

otficial bond of such treasurer for the recovery of such money.

§ 7'71. Penalty, when indorsement of unpaid warrants

is not made. Any violation by a district treasurer of the provisions

of this chapter requiring indorsement of warrants not paid for want

of funds, and the payment thereof in the order of presentation and

indorsement. is a misdemeanor punishable by a fine not exceeding

one hundred dollars.

§772. Penalty for false reports. Each clerk or treasurer

of a district who willfully signs or transmits afalse report to the

county superintendent or willfully signs, issues or publishes a

false statement of facts purporting or appearing to be based upon

the books, accounts or records or of the affairs, resources and credit

of the district shall upon conviction be punished by a fine not exceed

ing fifty dollars or by imprisonment in the county jail not exceeding

fifteen days. e

§ 773. Pena1ty.for willful disturbance of public school.

Each person, whether pupil or not, who willfull molests or disturbs

a public school when in session or who willfu ly interferes with or

interrupts the proper order or management of a public school by act

of violence, boisterous conduct or threatening language, so as to pre

vent the teacher or any pupil from performing his duty, or who shall

in the presence of the school or school children upbraid, insult or

threaten the teacher shall upon conviction thereof be punished by a

fine not exceeding twenty-five dollars or by imprisonment in the

county jail for a period not exceeding ten days, or by both.

§ 774. Proposals for contracts. No contract, except for

teachers’ or janitors’ wa es, involving the expenditure of school funds

or money appropriated %or any purpose relating to the educational

system of this state or any county, district or school corporation

therein, when the amount exceeds one hundred dollars, shall be let

until proposals are advertised for, and after such advertisement, onl

to the lowest responsible bidder. Any violation of this section sha l

be a misdemeanor.

ARTICLE 16. -—Bouns.

§ 775. School bonds, how issued. W'henevera duly consti

tuted school district in any or anized county in the state at any

regular or special meeting held or that purpose shall determine, by a

majority vote of all the qualified voters of such school district present

at such meeting and voting, to issue school district bonds for the pur

pose of buildin and furnishing a school house and purchasing

grounds on whic to locate the same, or to fund any outstanding

indebtedness, the district school board may lawfully issue such bonds

in accordance with the provisions of this article.

.5151. 0. 62. 1890.

§ 152, 0. 62. 18%.

§ 152. c. 02, 1890.

§ 155. 0. 6'2, 1890.

§ 156. C. 62, 1890.

§ xsn.e.s2.‘1as0.
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§1s0,e.e2,1s90. § 7'76. Notice of election to vote bonds. Before the ques

tion of issuing bonds shall be submitted to a vote of the school dis

trict, notices shall be posted in at least three public and conspicuous

places in such district stating the time and place of such meetin ,

the amount of bonds proposed to be issued, and the time in whic

they shall be made payable. Such notices shall be posted at least

twenty days before the meeting, and the voting shall be done by

means of written or printed ballots, and all ballots deposited in favor

of issuing bonds shall have thereon the words “for issuing bonds,”

and those opposed thereto shall have thereon the words “against

issuing bonds” and if a majority of all the votes cast shall be in favor

of issuing bonds the school board, through its proper officers shall

forthwith issue bonds in accordance with such vote; but if a majority

of all votes cast are against issuing bonds then no further action can

be had and the question shall not be again submitted to a vote for

one year thereafter, except for a different amount; provided, that the

question of issuing bonds shall not be submitted to a vote of the dis

trict and no meeting shall be called for that purpose until the district

school board shall have been petitioned in writing by at least one

third of the voters of the district.

§161,c.s2.1sa0. § 7'77. Bonds, denomination of. Interest. Limit of is

sue. The denomination of the bonds which may be issued under

the provisions of this article shall be fifty dollars or some multiple of

fifty not exceeding five hundred dollars and shall bear interest at the

rate of not exceeding seven per cent per annum, payable semi-annually

in accordance with interest coupons which shall be attached to such

bonds; and no greater amount than one thousand dollars can be issued.

for any one school house, except in towns and villages of more than

three hundred inhabitants, and in such districts the amount shall

not exceed four per cent of its assessed valuation, and may be made

gayable in not less than ten nor more than twenty years from their

ate.

§1s2,e.§2.1s90. § 7'78. Bonds, record of to be kept. Whenever any bonds are

""“'d' issued under the provisions of this chapter they shall be lithographed

or printed on bond paper and shall state upon their face the date of

their issue, the amount of the bonds, to whom and for what purpose

issued, also the time and place of payment and the rate of interest to

be paid. They shall have printed upon the margin the words

“Authorized by article 16 of chapter 9 of the political code of North

Dakota of 1895.” Immediately after the issuing of school bonds

pursuant to this chapter the clerk of the school district so issuing its

bonds shall file with the county auditor of the county in which such

district is situated, certified copies of all the proceedings had in such

district relative to the issuing of such bonds and also a statement of

the amount of the indebtedness of such school district; and before

any of the bonds are disposed of they shall be presented to the county

auditor of the county in which the school district issuing the same is

. situated. He shall carefully examine the records of the proceedings

of such school district upon the question of issuin such bonds as the

same are filed with him as hereinbefore directe , and shall satisfy

himself by the evidence thus fumished whether or not all the laws of

the state relative to the issuing of such bonds have been complied

with. If satisfied that they have been and that the bonds in question

have been legally issued, he shall in a book kept for such purpose

preserve a register of each bond showing in separate columns the
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name of the school district issuin the bonds, the number of such

bonds, the denomination thereof, t e date of their issue, the date

when they will mature, the names of the school oflicers executing the

same and such other facts as ma be pertinent, and he shall then

indorse on each of such bonds the ollowing certificate:

State of North Dakota, zss

County of . . . . . . . . . . . .. '

I, . . . . . . . . . . . ., county auditor, do hereby certify that the within

bond is issued pursuant to law and is within the debt limit prescribed

by the constitution of the state of North Dakota, and in accordance

with the vote of . . . . . . . . . . school district, . . . . . . . . . . ata . . . . . . . . . .

(r lar or special) meeting held on the . . . . . . . . . . day of . . . . . . . . . ,

A??? 189. . , to issue bonds to the amount of . . . . . . . . . . . . dollars, and

is a legal and valid debt of such school district; that such bonds are

duly registered in this oflice and that such school district is legally

organized and the signatures affixed to such bonds are the genuine

signatlires of the proper officers of such school district.

The blanks shall be filled according to thefacts and the certificate

officially signed by the county auditor and attested by his oflicial seal.

Such bonds shall be signed by the president and clerk of the school

board and shall be registered in a book to be kept by the clerk for

that purpose in which shall be entered the number, date and name of

the person to whom issued and the date when the same will become \

due.

amount that may already be assessed under existing laws, there shall

be levied upon the taxable property of the school districts so issuing

bonds at or before their issuance and collected as other taxes are col

lected, a sum suflicient, not exceeding five mills on the dollar of

assessed valuation of such districts, to pay interest upon such bonded

indebtedness, and after five years in like manner a further tax not

exceeding two mills.on the dollar for a sinking fund to be used in

payment of such bonds when they become due and for no other pur

pose, except that whenever there are sufficient funds on hand belong

ing to such sinking fund the school board may, in its discretion,

purchase any of its outstanding bonds at their market value and pay

for the same out of such sinking fund.

§ 780. Bonds, how negotiated. When any bonds shall be §16-l,c.62,1890.

issued under the provisions of this article, the school district treasurer

shall have authority to ne otiate and sell such bonds for not less than

par, and the roceeds’ shal be used exclusively for the purpose of

building and fiirnishing a school house and in payment for a site for

the same, and for the necessary outbuildings.

781. County auditor may levy tax to pay bonds, when. §165,e.(_i‘2,1\9u.

en any school board neglects or refuses to levy a tax in accord- “mm

ance with law to meet outstanding bonds or the interest thereon, the

county auditor shall have power to levy such tax and when collected

to apply the proceeds to the payment of such coupons and bonds.

§ 7'79. Sinking fund and interest tax. In addition to the §1<‘»%.c-<>":.11<90

§ 782. Canceled bonds, record of. When the bonds of any =“~1<*<*~@-6'-‘-1~\°‘1
amkl.

school district shall have been paid by the school board they shall be

canceled by writing or printing in red ink the words “canceled and

paid" across each bond and coupon and the date of payment and

amount paid shall be entered in the clerk’s register against the proper

(15) ‘225
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number of the bonds. and the bonds so canceled shall be filed in the

oflice of the district treasurer until all the outstandin bonds are paid,

when they shall be destroyed in the presence of the ull board.

§ 783. Proposals for building school houses. When any

school house is built with funds provided for in the manner herein

authorized, the school board shall advertise at least thirty days in

some newspaper printed in the county, or by posting notices for the

same length of time in at least three of the most public and conspicu

ous places, if no newspaper is published _in the county, for sealed pro

posals for building and furnishing such school house in accordance

with plans and specifications furnished by the school board, reservin

the right to reject any and all bids, and if any of the proposals shafi

be reasonable and satisfactory such board shall award the contract to

the lowest responsible bidder and shall require of such contractor a

bond in double the amount of the contract, conditioned that he will

properly account for all money and property of the school district that

may come into his hands and that he will perform the conditions of

his contract in a faithful manner and in accordance with its pro

visions; and in case all the proposals are rejected, such board shall

advertise anew in the same manner as before until a reasonable bid

shall be submitted.

§ 784. Provisions of this article, how applicable. The

provisions of this article shall be applicable to and authorize the

issuance of bonds by such school districts as have already built school

houses and issued orders or warrants therefor and any such school

district may vote to bond the indebtedness incurred by reason of

building and furnishing a school house and purchasing a site for the

same and bonds may be issued in the same manner as hereinbefore

provided for building and furnishing school houses.

ARTICLE 17.——SPECIAL Drsrmors.

785. Cities governed by the provisions of this article.

' Al cities and incorporated towns and villages which have heretofore

been organized under the general school laws and which are provided

with a board of education shall be governed by the provisions of this

article. Any city or incorporated town- or village havinga population

of over three hundred inhabitants may be constituted a special school

district in the manner hereinafter prescribed, and shall then be

governed by the provisions of this article", provided, that any city

heretofore organized for school purposes under a special act may

adopt the provisions of this article by a majority vote of the voters

therein, in the same manner as is provided for the organization of a

new corporation under the provisions of this article.

§ 786. Adjacent territory, how attached for school pur

poses. When any city, town or village has been organized for school

purposes and provided with a board of education under any general

school law, or a special act, or under the provisions of this article,

territory outside the limits thereof but adjacent thereto may be

attached to such city, town or village for school purposes by the board

of education thereof upon application in writing signed by a majority

of the voters of such adjacent territory; and upon such application

being made, if such board shall deem it proper and to the best inter

ests of the schools of such corporation and of the territory to be

attached, an order shall be issued by such board attaching such adja

226



Education. POLITICAL CODE.
§§ 786-791

- cent territory to such corporation for school purposes, and the same

shall be entered upon the records of the board. Such territory shall

from the date of such order be and compose a part of such corpora

tion for school purposes only-, such adjacent territory shall be attached

for voting purposes to such corporation, or if the school election is

held in wards, to the ward or wards or election precinct or precincts

to which it lies adjacent; and the voters thereof shall vote only for

school oflices and-upon school questions.

§ 787. Name of body corporate. Every such district shall

be a body corporate for school purposes by the name of “The board

of education of the city, town or village (as the case may be) of

. . . . . . . . (here insert the corporate name of the city, town or village)

of the state of North Dakota,” and shall possess all the powers and

duties usual to corporations for public purposes or conferred upon it

by this article or which may hereafter be conferred upon it by law;

and in such name it may sue and be sued, contract and be contracted

with, and hold and convey such real and personal property as shall

come into its possession by will or otherwise; and it shall procure and

keep a corporate seal by which its official acts may be attested.

§ 788. Conveyance of school property, how executed. .

Any such city or incorporated town or villa e is authorized and

required, upon the request of the board of e ucation, to convey to

such board of education all property within the limits of any such

corporation heretofore purchased by it for school purposes and now

held and used for such purposes, the title to which is vested in any

such civil corporation. All conveyances for such property shall be

signed by the mayor or president of the board of trustees and attested

by the clerk of such corporation, and shall have the seal of the cor

poration aflixed thereto and be acknowledged by the mayor or presi

ident in the same manner as other conveyances of real estate.

§ 789. Special school districts, how organized. When a

petition si ied by one-third of the voters of a city or incorporated

town or vil age entitled to vote at such election is presented to the

council or board of trustees thereof asking that such city, town or

village be organized as a special school district, such council or board

of trustees shall order an election for such purpose, notice of which

shall be given and the election conducted and the returns made in

the manner provided by law for the annual election of municipal offi

cers of such corporation; and the voters thereof shall vote for or

against organization as a special school district at such election.

§ 790. Election of board of education. If a majority of the

votes cast at such election is for organization as a special school dis

trict another election shall be called in the same manner as is pre

scribed in the foreging section, at which the voters of such city, town

or village shall elect five members of the board of education, two of

whom shall serve until the first annual election, two until the second

annual election and one until the third annual election thereafter

and until their successors are elected and qualified; and their respec

tive terms shall be determined by lot.

§ 791. Terms of oflice. Quorum. The board of education

of each special district shall consist of five members who shall be

elected by the legal voters thereof and who shall hold their ofiice for

the term of three years and until their successors are elected and

qualified, except as provided for first elections under this article, and

§1Tl. 0.62.1890.

§ 173. c. 62. 1590.

g l‘74.e.62.1890.

§1::>.c.o"z.1aac.
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three members shall constitute a quorum for the transaction of busi- -

ness at any legal meeting.

§ 792. Members not to be interested in school contracts.

The members of such board shall receive no compensation, and shall

not be interested, directly or indirectly, in any_ contract for making

any improvements or repairs or for erecting any building or for furn

ishing any material or supplies for their district,

§ 793. Annual and special meetings of board. The

annual meeting of such board of education shall be held on the

second Tuesday in July followin the annual election, at which time

the newly elected members shal assume the duties of their ofiice.

Each board shall meet for the transaction of business as often as once

in each calendar month thereafter and may adjourn for a shorter

time. Special meetings may be called by_the president or in his

absence by any two members of the board by giving a personal notice

to each member of the board or by causing a written or printed notice

to be left at his last place of residence at least forty-eight hours

before the time of such meeting. ‘

§ 794. Organization of board. At the annual meeting on

the second Tuesda in July of each year such board of education

shall organize by e ecting a president from among its members who

shall serve for one year; and they shall also elect a clerk, not one of

their own number, who shall hold his oflice during the pleasure of the

board and receive such compensation for his services as shall be fixed

by the board. In the_ absence of the president at any meeting, a

president pro tempore may be elected by the board.

§ 795. Duties of president. The president shall preside at all

meetings of the board, appoint all committees whose appointment is

not otherwise provided for and sign all warrants ordered by the board

to be drawn upon the treasurer for school moneys and perform‘ other

acts required by law.

§ 796. Duties of clerk. Records. The clerk shall keep atrue

record of all the proceedings of the board, take charge of its books

and documents, countersign all warrants‘ for school moneys drawn

upon the treasurer by order of the board and aflix the corporate seal

thereto and perform such other duties as the board may require. The

records, books, vouchers and papers of the board shall be open to

examination by any taxpayer of the district. Such record or a trans

cript thereof certified by the clerk and attested by the seal of the

board, shall be received in all courts as prima facie evidence of the

facts therein set forth.

§ 797. Powers and duties of board. Each board of educa~

tion shall have power and it shall be its duty:

1. To establish a system of ded common schools, which shall

be free to all children of legal so ool age residing within such special

district, and shall be kept open not less than six nor more than ten

months in any year.

2. To establish and maintain such schools in its city, town or

village as it shall deem requisite or expedient and to change or dis

continue the same.

3. To establish and maintain a high school, whenever in its

opinion the educational interests of the corporation demand the

same, in which such courses of study shall be pursued as shall be
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prescribed or approved by the superintendent of public instruction,

together with such additional courses as such board of education may

thereafter deem advisable to establish.

4. To purchase, sell, exchange and hire school houses and rooms,

lots or sites for school houses, and to fence and otherwise improve

them as it deems proper.

. 5. Upon such lots and upon such sites as may be owned by such

special district to build, alter, enlarge, improve and repair school

houses, outhouses and appurtenances as it may deem advisable.

6. To purchase, sell, exchange, improve and repair school appa

ratus, text-books for the use of the pupils, fumiture and appendages,

and to provide fuel for the schools. .

7. To have the custody of all school property of every kind and

to see that the ordinances and by-laws of the city or village in rela

tion thereto are observed.

8. To contract with, employ and pay all teachers in such schools

and to dismiss and remove for cause any teacher whenever the inter

ests of the school may require it; but any such teacher shall be

required to hold a certificate to teach, issued by the county superin

tendent or the superintendent of public instruction, and if any such

teacher holds only a county certificate the board may impose such

further requirements as the best interests of the several ades may

require. N0 person who is a relative of any member of the ard shall

' be employed as teacher without the concurrence of the entire board.

9. To employ, should it deem it expedient, a competent and dis

creefperson as superintendent of schools and to fix and pay a proper

compensation therefor, and such superintendent may be required to

act as principal or teacher in such schools.

10. To defray the necessa and contingent expenses of the board,

includin the compensation o its clerk.

11. o adopt, alter and repeal, whenever it may deem expedient,

rules and regulations for organization, grading, government and

instruction and the reception of pupils, their suspension and expul

sion and their transfer from one school to another. But no pupil

shall be suspended or expelled except for insubordination, habitual

disobedience or disorderly conduct; such suspension shall not be for

a longer period than ten days, nor such expulsion beyond the end of

the current term of school.

12. Each member shall visit, at least twice in each year, all the

public schools in the city or village. -

13. To make a report on January first, or as soon thereafter as

practicable, of the progress, prosperity and condition, financial as

well as educational, of all the schools under its charge, a copy of

which, together with such further information as shall be required by

the superintendent of public instruction, shall be forwarded to the

county superintendent the same as reports are made by other school

districts; and such report or such portion thereof as the board of

education shall consider advantageous to the public, shall be pub

lished in a newspaper in the city or village, and in cities and villages

pf over eight hundred inhabitants, it may be published in pamphlet

orm.

1-1. To admit children of persons not living in such special district

into the schools of such district, and to fix and collect the tuition

therefor, if in its judgment the best interests of the school will

permit.
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15. To cause an enumeration of the children of school age within

such special district, including those residing in any territory

thereto attached for school purposes, to be made annually, as pro-

vided for other school districts, and return the same to the county

superintendent.

§ 798. Treasurer, custodian of school moneys. All moneys

from whatever source, which the board of education of any special

district shall by law be authorized to receive, shall be paid over to the

£l‘e8€11I‘e1‘ of such board and he shall charge the same to the proper

un .

§ 799. Schools under supervision of whom. The schools

of each special district shall be under the immediate supervision of

the board of education or the school superintendent appointed by

such board, subject to such general directions and supervision by the

county superintendent as are provided for in this chapter.

§ 800. Taxable property. The taxable property of the whole

school corporation including the territory attached for school pur

poses, shall be subject to taxation. All taxes collected for the benefit

of the school shall be paid in money, and shall be placed in the

hands of the treasurer, subject to the order of the board of education.

§ 801. Annual school tax. ' The board of education shall on

or before the twentieth day of July of each year levy a tax for the

support of the schools of the co

tures allowed by law, for the fiscal year next ensuing, not exceedin

in any one year thirty mills on the dollar on all the real and persona

property within'the district which is taxable according to the laws of

this state, the amount of which levy the clerk of the board shall

certify to the county auditor, who is authorized and required to place

the same on the tax roll of such county to be collected by the county

treasurer as other taxes and paid over by him to the treasurer of the

board of education, of whom he shall take a receipt in duplicate, one

of which he shall file in his oflice and the other he shall forthwith

transmit to the clerk of the board of education.

§ 802. Expenditures. Contracts. No expenditures involv

ing an amount greater than one hundred dollars shall be made except

in accordance with the provisions of a written contract, and no con

tract involvin an expenditure of more than five hundred dollars for

the purpose 0% erecting any public buildings or making any improve

ments shall be made except upon sealed proposals and to the lowest

responsible bidder, after public notice for ten days previous to receiv

ing such bids.

§ 803. Treasurer. The treasurer of any city, town or vill

comprising a special district shall be treasurer of the board of educa

tion thereof.

§ 804. Treasurer, duties Of. The treasurer of each board of

education shall keep a true account of the receipts and expenditures

of the various funds separately, and shall prepare and submit in

writing a quarterly report of the state of the finances of the district;

and shall, when required, produce at any meeting of such board or

any committee appointed for the purpose of examinin his accounts,

all books and papers pertaining to his ofiice. He shall safely keep in

his possession or under his control all school moneys coming into his

hands, and shall pay out such moneys only upon a warrant signed by

the president, countersigned by the clerk and attested by the corpor

ate seal of the board.

rporation, including any expendi
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§ 805. '1‘reasurer’s bond. The treasurer of the board shall §189.c.62.1>$90.

execute a bond to such board, with sufficient sureties to be approved

by the board, in such sum and as such board may from time to time

require, as near as can be ascertained in double the amount of the

moneys likely to come into his hands, conditioned for the faithful

discharge of his duties as treasurer; which bond shall be in addition

to his bond to the city, town or village. In case of the failure of the

city, town or village treasurer to give such bond within ten days after

being re uired so to do by such board of education, such treasurer’s

oflice sha l become vacant, and the council or board of trustees of

such cit , town or vill e shall appoint another person in his place,

who sh l give such ad ‘tional bond.

§ 806. Board assumes control after equalization of debts

and property When any board of education shall be or anized
under the provisions of this article, it shall, after the equaifization

hereinafter provided for, assume control of the schools of the city,

town or village and shall be entitled to the possession of all property

of the former district or districts or parts thereof lying within such

city, town or village, for the use of schools. Such board shall also be

entitled to its due proportion of all moneys on hand and taxes already

levied but not collected; and shall be liable for a proper amount of

the debts and liabilities of such former district, to be determined in

the manner provided in this chapter for the equalization, determina

tion and division of debts, property and assets of school districts

consolidated or divided.

807. Special district may become part ofgeneral district,

W 611. An special district organized under the general school lawsand providecllwith a board of education may become a part of the

school district in which it is located, whenever it is so decided b a

majority vote of the school electors of the city, town or village an of

such school district voting at an election called for that purpose. An

election for such purpose shall be ordered and proper notice thereof

given by the board of education and the school board of such district

in the same manner as is required for the election of school officers

in such district, when petitioned by one-third of the voters resident

in such district, and when so united the determination and division

of the debts, property and assets shall be made by arbitration as pro

vided in this chapter for school districts consolidated or divided.

Vill es not incorporated but heretofore organized under the general

schoo laws and provided with a board of education shall become a

part of the school district in which they are located and the determi

nation and division of the property, debts and assets shall be made by

arbitration as aforesaid.

§ 808. Election of boards ofeducation in special districts.

On the third Tuesday in June each year an election shall be held in

each special district at which such members of the board of education

shall be elected at large as shall be necessary to fill all vacancies

therein caused by expiration of terms of office or otherwise, and each

member elected shall serve for a term of three years commencing on

the second Tuesday in Jul following his election and until his suc

cessor is elected and quali ed, except when elected to serve an unex

pired term. The polls shall be open at 9 o’clock A. M. and kept open

until 4 o’clock P. M. on the day of such election.

§ 809. Notice of election, contents of. Such election shall

be called by the board of education of such special district, which shall

g 190, c. 62, mo.

§191.e.e-2,1390.

§ 194, 0. G2. 1890.
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cause notice thereof to be posted or published as required by law for

the annual election of civil ofiicers in the city, town or village com

prising such special district; such notice shall be signed by the

clerk, or, in his absence, by the- president of the board of education

of such district, and shall state the time and place of holding such

election and what ofiicers are to be elected and their terms.

§ 810. Notice of election, form of. Such notice shall be in

substantially the following form:

Notice is hereby given, that on Tuesday the . . . . . . . . day of June

A. D. . . . ., an annual election will be held at . . . . . . .. (here insert

polling place) for the purpose of electing the following members of

the board of education . . . . . . . . (here insert terms for which they are

to be elected), for the city, town or village of . . . . . . . . . . (here insert

name) and the polls will be open at nine o’clock A. M. and closed at

four o’clock P. M. of that day.

By order of the board of education. _

Signed . . . . . . . . . . . . . . . . . . . . . . . . . . . .,

Clerk.

§ 81 1. Election precincts and oficers of election. At least

fifteen days prior to such election the board of education of each

special district shall desi ate one polling place and appoint two per

sons to act as judges an two persons to act as clerks. Before open

ing the polls each of such judges and clerks shall take an oath that

he will perform his duties as judge or clerk (as the case may be)

according to law and to the best of his ability, which oath may be

administered by any ofiicer authorized to administer oaths or by either

of said ju es or clerks to the others.

§ 812. anvass of returns. Such election shall be conducted

and the votes canvassed in the manner provided by law for elections

of county oflicers, and returns shall be made showing the number of

votes cast for each person for any oflice, which shall be signed by the

judges and clerks of election, and the person receivin the highest

number of votes for each ofiice in the district shall be dec ared elected,

and the returns shall be filed with the clerk of the board of education

within two days thereafter.

§ 813. Certificates of election. The clerk of the board shall

give to each person elected at such election a certificate stating that

he was duly elected as a member of the board of education and the

time he is to take the oath and enter upon the duties of his ofiice.

Such clerk shall also certify as soon as possible to the county super

intendent of schools the persons so elected and their terms.

§ 814. Vacancies, how filled. The board of education of each

city, town and village shall have power to appoint a person to fill any

vacancy which may occur in the board; and such appointee shall hold

his ofiice until the next annual school election, at which time a person

shall be elected to serve for the unexpired term; but if such vacancy

shall occur within ten days before an annual election, such appointee

shall hold office until the annual election in the following year. I/Vhen

any such appointment shall be made the clerk shall certify the same

to the count superintendent.

815. ath of omce. Before entering upon the duties of his

o ce each person elected or appointed as a member of the board of

education, shall take the oath or affirmation prescribed in section 2-11

pi t;l(11e constitution, which oath shall be filed with the clerk of the

a .
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§ 816. Bonds, how and when may be issued. Whenever

the taxes authorized by law shall not be sufficient or shall be deemed

by the board of education to be burdensome, bonds may be issued

and negotiated for the purpose of raising money to purchase a site or

to erect suitable buildings thereon, or to fund any outstanding

indebtedness of the school corporation; provided, that the issuance of

such bonds shall first be authorized by the voters of such special dis

trict as hereinafter prescribed. Such bonds shall be signed by the

president and clerk and attested by the corporate seal of the board,

shall bear the date of their issue, and be payable in not less than five

nor more than twenty years from their date, at such place as shall be

designated upon their face; and such bonds shall be in denomina

tions of not less than one hundred dollars, shall bear interest at not
more than seven per cent per annum, payablelsemi-annuall on the

first day of January and July in each year, shall show upon t eir face

that they are issued for school purposes, and shall be sold at not less

than par. Each bond shall have indorsed thereon the ‘certificate of

the clerk of the board stating that such bond is issued pursuant to

law and is within the debt limit prescribed by the constitution.

§ 817. Election for issuing bonds. Before issuing any such

bonds the board of education shall call an election for the purpose of

submitting to the voters of the district the question of issuing such

bonds, notice of which shall be given in the manner prescribed by law,

for giving notice of the annual election for the several ofiicers of the

city, town or village comprising such special district, except that such

notice shall be given twenty days before such election. Such election

shall be conducted and the returns made in the manner provided for

the annual election of members of the board of education, and may

be held at the time of the annual school election or at any other

time named in such notice. The notice of such election shall clearly

state the amount of the bonds proposed to be issued, the time in

which they shall be made pa able, the purpose for which they are to

be issued, and the time an place such election will be held. At

such election the voters shall have written or printed on their ballots

“for issuing bonds” or “against issuing bonds” and if a majority of

the votes cast is for issuing bonds such bonds shall be issued and

negotiated by such board of education, but if a majority thereof is

against issuing bonds such bonds shall not be issued, nor shall the

question be again submitted for one year thereafter except for a

different amount and then only upon a written petition of a majority

of the voters of the district.

§ 818. Bonds to specify what. Debt limit. The bonds,

the issuance of which is provided for in the foregoing section, shall

specify the rate of interest and the time when the principal and

interest shall be paid; and no district shall issue bonds in pursuance

of this article in a sum greater than five per cent of its assessed

valuation, includin other debts.

§ 819. Levy or interest and sinking fund. The board of

education at the time of its annual tax levy for the support of schools

shall also levy a suflicient amount to pay the interest as the same

accrues on all bonds issued under provisions of this article, and also to

create a sinking fund for the redemption of such bonds, which it

shall levy and collect in addition to the rate per cent authorized

by the provisions aforesaid for school purposes, and such amount of

funds when paid into the treasury shall be and remain a special fund

g 200.c.62.1890.

§ 201. C. 62. 1890.

§ 21.12. c. 62. 1890.

§ Z73, c. 62, 1890.
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for such purpose only and shall not be appropriated in any other

way except as hereinafter provided. At or before the issuance of any

bonds as herein provided the board shall by resolution provide

for such annual levy to pay the interest and to create such sinking

fund, and such resolution shall remain in force until all such bonds

and the interest thereon shall have been paid.

§ 820. Investment of sinking fund. All moneys raised for

the purpose of creatin a sinking fund for the final redemption of all

bonds issued under t is article, shall be invested annually by the

board of education in the bonds of this state or of the United States,

or the board may buy and cancel the bonds of the district.

§ 821. Interest coupons. W'hen the interest coupons of the

bonds hereinbefore authorized shall become due they shall be promptly

paid, upon presentation, by the treasurer out of any moneys in his hands

collected for that purpose, and he shall indorse in red ink upon the

face of such coupons the word “paid” and the date of payment and

sign the initials of his name.

§ 822. Security for payment of bonds. The school fund and

property of such school corporation and territory attached for such

purposes is hereby pledged to the payment of the interest and prin

cipal of the bonds mentioned in this article as the same may become

due.

§ 823. Bond register. The clerk of the board of education

shall register in a book provided for that purpose the bonds issued

under this article and all warrants issued by the board, which register

shallbslhow the number, date and amount of such bonds and to whom

paya e.

§ 824. Refunding bonds, issuance of. The board of educa

tion of any special or independent school district shall have power,

whenever two-thirds of the members of such board shall deem it

necessary and for the best interests of such school district, to issue

bonds for the purpose of refunding any outstanding bonds when the

same become due. Such bonds shall not exceed in amount the face

value of the bonds they are issued to replace, and shall not bear a

higher rate of interest than seven per cent per annum, nor run for a

longer period than twenty years.

§ 825. Bonds may be exchanged. Such refunding bonds

may be exchanged at par for an equal amount of outstanding bonds

or may be sold at not less than par value and the proceeds applied

solely to the payment of the bonds to be refunded, except that any

premium that may be received on the sale of such bonds shall be kept

as a separate fund and used for the payment of the interest on such

bonds.

§ 826. Issue of bonds, how governed. In the issuance of

such refunding bonds the board of education shall be governed by the

provisions of sections 818 to 823.

§ 827. Surplus funds, how transferred. Any moneys

remaining in the treasury of such school districts, appropriated or

held for the purpose of paying such bonds so refunded, may, at the

discretion of the board of education at any time within six months

after such refunded bonds have been taken up and canceled, be trans

ferred to the building or contingent fund of such district.
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Aarrom-2 18.—I.\'n1~:PENnEsT Scnoor. DISTRICTS.

§ 828. Independent districts, how organized. Any city

' heretofore organized for school purposes under a special law and pro

vided with a board of education may become incorporated as an inde

pendent school district under the provisions of this article in the

manner followin . Whenever one-eighth of the le l voters of such

city voting at t e preceding municipal election s all petition the

mayor and council thereof to submit the question as to whether such

city shall establish an independent school district under this article

to a vote of the electors in such city it shall be the duty of such

mayor and council to submit such uestion accordingly and to appoint

a time and place or places at whic such vote may be taken and to

designate the persons who shall act as judges at such election, but

such question shall not be submitted oftener than once in two years.

§ 829. Notice of election. The mayor of such city shall cause

at east twenty days’ notice of such election to be given by publishing

a notice thereof in one or more newspapers within such city, but if no

newspaper is published therein, then by posting at least five copies

of such notice in each ward or voting precinct.

§ 830. Form of ballots. Returns. The ballots to be used

at such election shall be in the following form: “For establishin an

independent school district” or “ against establishing an indepen ent

school district.” The judges of such election shall make returns

thereof to the city council whose duty it shall be to canvass such

returns and cause the result of such canvass to be entered upon the

records of such city. If a, majority of the votes cast at such election

shall be for establishin an independent school district, such indepen

dent school district sha l thenceforth be deemed to be organized under

this article and the board of education then in office shall thereupon

exercise the powers conferred upon like otficers in this article until

their successors are elected and qualified.

§ 831. Boundaries of independent districts. All that por

tion included within the corporate limits of any city together with

the additions that are now or may be hereafter attached to such city

limits shall be constituted and established an independent school dis

trict to be designated as the “ Independent School District of the City

of . . . . . . . .” and a board of education is hereby established for the

832. Members of board, how elected. Quorum. Such

board shall consist of one member from each ward in the city, and

when the city is divided into an even number of wards, then such cit

shall elect one member of such board at large. Such members sha l

hold their oflice for the term of two years and until their successors

are elected and qualified. A majority of the members of such board

shall constitute a quorum for the transaction of business, but a

smaller number may meet and adjourn. The electors in each ward in

such city shall elect one member of such board, and the electors of

such city shall elect one member of the board at large. The wards

having even numbers shall hold their election in each even numbered

year and the wards having odd numbers shall hold their election in

each odd numbered year. The member at large shall be elected bi

ennially in the even numbered years.

§ 1, c. 64, 18%.

Q 2. 0. 64. 1890.
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f§ 833. Date of election. Canvass of votes. The election

re erred to in the foregoing section shall be held on the third Mon

day in April of each year, at the usual polling place for municipal

elections in each ward. The mayor shall have authority and he is

hereby empowered to appoint two jud es and one clerk for such elec

tion, who shall open the polls at the our of eleven o’clock in the

forenoon and hold the same open until five o’clock in the afternoon

of the same day. Such election shall be conducted in all respects

and the polls closed and votes canvassed in the same manner as munici

pal elections, and the judges shall have the same power and authority

in all respects as the judges of election for municipal oflicers, and

after the votes are canvassed the judges shall make their returns to

the city clerk or auditor, as the case may be, within ‘twenty-four hours

after the polls are closed, and the city council shall canvass such re

turns and declare the result within three days thereafter, which result

shall be entered upon the records of the city, and it shall be the duty

of the city clerk or auditor to issue certificates of election to the per

sons declared elected. The judges and clerks of election shall receive

the same compensation for their services as at municipal elections for

mayor and aldermen.

§ 834. Vacancies, how filled. If any vacancy occurs in the

board for any cause, the remaining members thereof shall fill such

vacancy by appointment until the next annual election, and at such

election a new member shall be elected to fill the unexpired term.

§ 835. Style and powers of board. The board so elected

shall be a body corporate in relation to all the powers and duties con

ferred upon it by this article, and shall be styled “The Board of Edu

cation of the Independent School District of the City of . . . . . . . . . .

(here insert the name of the city) ” and as such shall have power to

sue and be sued, contract and be contracted with, and shall possess all

the powers usual and incident to such bodies corporate, and as shall

be herein iven, and shall procure and‘ keep a common seal. At

each annua meeting of the board the members thereof shall elect one

of their number president of the board, and when he is absent a presi

dent pro tempore shall be appointed who shall preside during such

absence. The members so elected shall each qualify by taking the

prescribed oath of ofiice within ten days after receiving their certifi

cate of election, and shall assume the duties of the office at the annual

meeting of the board held on the first Monday in May of each year.

§ 836. Responsibility of board. The members of the board

shall receive no compensation, nor be interested directly or indirectly

in any contract for buildin or makin any improvements or repairs

provided by this chapter. %‘hey shall %l8.V8 the care and custody of

all public property in such district pertaining to school purposes and

the general management and control of all school matters.

§ 837. Meetings of board. The regular meetings of the board

shall be held on the first Tuesday of each month, and the board may

hold special meetings upon notice. The regular meetings may be

adjourned for any time shorter than one month. Special meetings

may be called by the president, or in case of his absence or inability

to act, by any three members of the board as often as necessary by

giving a personal notice in writing to each member of the board or by

causing such notice to be left at his place of residence at least forty

eight hours before the hour of such special meeting.
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§ 838. Secretary, duties of. Such board shall appointasecre

tary who shall hold his oflice during the pleasure of the board and

whose compensation shall be fixed by the board. The secretary shall

keep a record of the proceedings of the board and perform such other

duties as the board may prescribe. Such record or a transcript

thereof, certified by the secretary and attested by the seal of the

board, shall be received in all courts as prima facie evidence of the

facts therein set forth; and such records, and all books, accounts,

vouchers and papers of the board shall at all times be subject to

inspection by the members of such board or any committee thereof,

or by any taxpayer of the district. For the purpose of economy the

board may, if deemed‘advisable, appoint one of its own members

secretary. The annual report of the secretary shall contain such

items as may be required by the superintendent of public instruction.

§ 839. Powers of board. The board shall have power and it

shall be its duty to levy and raise from time to time by tax such sums

as mafy be determined by the board to be necessary and proper for

any o the following purposes:

1. To purchase, exchange, lease or improve sites for school houses.

2. To build, purchase, lease, enlarge, alter, improve and repair

school houses and their outhouses and appurtenances.

3. To purchase, exchange, improve and repair school apparatus,

books, furniture and appendages. '

4. To procure fuel and defray the contingent expenses of the

board, including the expenses of the secretary.

5. To pay teachers’ wages after the apportionment of public

moneys which may be by law appropriated and provided for that pur

pose.

§ 840. Collection of tax. The tax to be levied and collected

as aforesaid by virtue of this article shall be collected in the same

manner as other county taxes, and for that purpose the board of edu

cation shall have power to levy and cause to be collected such taxes

as are herein authorized, and shall cause the amount for each pur

pose to be certified by the secretary to the county auditor in time to

be added to and put upon the annual tax list of the county. And

it shall be the duty of the county auditor to calculate and extend

upon the annual assessment roll and tax list the tax so levied by such

poard, and such tax shall be collected as other county taxes are col

ected.

§ 841. Amount of tax limited. The amount raised for teachers’

wages and contingent expenses shall be only such as together with

the public moneys coming to such district from the state-and county

fund and other sources shall be suflicient to maintain efiicient and

proper schools in such district. The taxes for the purchasing, leasing

or improving of sites, and the building, purchasing, leasing, enlarging,

altering or repairing of school houses shall not exceed in any year

twenty mills on the dollar of the assessed valuation of the taxable

propert of the district, and the board of education is authorized and

directe ,when necessary, to borrow in anticipation, the amount of

the taxes so to be raised, levied and collected as aforesaid.

§ 842. Authority to issue bonds. The board of education of

such district is authorized ‘and empowered and it is its duty, when

ever the board deems it necessary for the eflicient organization and

establishment of schools in such district, and when the taxes author

§ 11, c. 34. 1890..

§ 12, 0. 64. 1890..

§ 13, c. 64. 1390

§ 14, C. M, 1%;
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ized by this article shall not be sufiicient or shall be deemed by

the board to be burdensome upon the taxpayers of the district, from

time to time to issue bonds of the district in the denomination of not

less than one hundred dollars, payable at a time not to exceed twenty

five years after date and bearing interest at a rate not to exceed seven

per cent per annum. payable semi-annually, and upon their face to

show that they are issued for school purposes, and cause the same to

be sold at not less than par value and the money realized therefrom

deposited with the city treasurer to the credit of such board of educa

tion; and when any bonds shall be so negotiated it shall be the duty

of the board to provide by tax for the payment of the principal and
interest of such bonds; provided, that at no time shall theia gate

amount of such bonds exceed thirty mills on the dollar of va uation

of the taxable property of such district to be determined by the last

city assessment. ‘

§ 843. Moneys paid to city treasurer. All moneys raised

pursuant to the provisions of this article and all moneys which shall

by law be appropriated to or provided for such district, shall be paid,

over to the" city treasurer of the city, and the county treasurer shall

from time to time, as he shall receive the county school funds, and at

least once in each month, on the first Monday thereof, pay over to

such city treasurer the proportion thereof belonging to such district;

and for that purpose the board shall have power to cause all needful

steps to be taken, including census reports or other acts or things, to

enable such board to receive the school money belonging to such dis

trict, as fully and completely as though such district formed one of

the school districts of the county where the same may be situated.

§ 844. Bond of treasurer. The city treasurer of such city

shall ire a bond to such board of education in such sum as the board

shall rom time to time require, with two or more sureties to be

approved by the board, conditioned for the safe-keeping of the school

funds, which shall be in addition to his other bond; and such treas

urer and the sureties upon such bond shall be accountable to the

board for the moneys that come into his hands, and in case of failure

of such treasurer to give such bond when required by the board, or

within ten days thereafter, his ojfice shall become vacant and the city

council shall appoint another person in his place. -

§ 846. School funds, how kept and paid out. All moneys

required to be raised by virtue of this article shall be paid in cash or

in the warrants hereinafter provided, drawn on the school fund only,

and such moneys and all moneys received by such district for the use

of the common schools therein shall be deposited for safe-keepin

with such city treasurer to the credit of the board of education an

shall by him be safely kept separate and apart from any other funds

until drawn from the treasury as herein provided. Such treasurer

shall pay out the moneys authorized by this article only upon warrants

drawn by the president, countersigned by the secretary and attested

by the seal of such board of education.

§ 846. General powers of board. The board shall have power

and it shall be its duty:

1. To organize and establish such schools in the district as it shall

deem re uisite and expedient, and to change and discontinue the same.

2. o purchase. sell, exchange and hire school houses and rooms,

lots or sites for school houses and to fence and improve the same.
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3. To build, enlarge, alter, improve and repair school houses,

outhouses and appurtenances as it may deem advisable upon lots and

sites owned by the district.

4. To purchase, sell, exchange, improve and repair school appa

ratus, books for indigent pupils, furniture and appendages and provide

fuel for schools.

5. To have the custody and safe keeping of the school houses,

outhouses, books, furniture and appurtenances, and to see that the

ordinances of the city council in relation thereto are observed.

6. To contract with and employ all teachers in such schools and

to remove them at pleasure.

7. To pay the w es of such teachers out of the money appropri

ated and provided by aw for the support of common schools in such

district, so far as the same shall be sufficient, and the residue thereof

from the money authorized to be raised by this article.

8. To defray the necessary and contingent expenses of the board,

including the compensation of the secretary.

9. To have in all respects the superintendence, supervision and

management of the common ‘schools of such district, and from time

to time to adopt, alter, modify and repeal, as they may deem expe

dient, rules and regulations for their organization, grading, government

and instruction, for the reception_of pupils and their transfer from

one school to another, for the suspension and expulsion of pupils sub

ject to the same restrictions as are contained in subdivision 11 of sec

tion T97, and generally for their good order, prosperity and utility.

10. To prepare and report to the city council of the city such

ordinances and regulations as may be necessary and proper for their

protection, safe keeping, care and preservation of school houses, lots,

and sites and appurtenances and all the property belonging to the

district connected with or appertaining to the schools within the city

limits, and to suggest proper penalties for the violation of such ordi

nances and regulations, and annually, on or before the first Monday in

July, to determine and certify to the county auditor the rate of taxa

tion in its opinion necessary and proper to be levied under the pro

visions of this article for the year commencing on the first day of July

thereafter, and also at any time to determine how many and what

denomination of bonds shall be issued and sold to pay the extraordi

nary outlays required.

§ 847. Visiting schools. Each member of the board shall

visit all the public schools in the district at least twice in each ‘year

of his official term, and the board shall provide that each of such

schools shall be visited by a committee of three or more of their

number at least once during such term.

§ 848. Nonresident pupils. Such board of education shall

have power to allow the children not resident in such district, to

attend the schools of such district under the control and care of such

board, upon such terms as the board shall prescribe, fixing the tuition

which shall be paid therefor.

§ 849. Expenditures not to exceed revenues. It shall be

the duty of the board in all its expenditures and contracts to have

reference to the amount of money which shall be subject to its order

(luring the current year for the particular expenditures in question

and not to exceed that amount.

§ 20. c. 64.1890.

§ 21. C. 64. 1890.

§ 22. c. 64. 1890.
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S 850. Title to property of district. The title to all property

belon ing to any such independent school district shall be vested in

such istrict for the use of the schools, and the same while used and

appropriated for school purposes shall not be levied upon or sold by

virtue of any warrant or execution or other process, nor be subject to

any judgment or mechanic’s lien or taxation for any purpose what

ever; and the district in its corporate capacity may take, hold and

dispose of any real and personal property transferred to it by gift,

grant, bequest or devise for the use of common schools for the dis

trict, whether the same is transferred in terms to such district by its

proper name or to any person or body for the use of such schools.

§ 851. Real property. Title, how conveyed. Whenever

any property is purchased by the board a conveyance thereof shall be

taken in the name of such district; and whenever any sale of such

property is made by the board a resolution in favor of such sale shall

first be adopted and spread upon the records of the board, and the

conveyance of such property shall be executed in the name of such

district by the president of the board attested by the secretary under

the seal thereof and acknowledged by such ofiicers. Such president

and secretary shall have authorit to execute conveyances as afore

said, with or without covenants 0 warranty on behalf of the district.

§ 852. Report of city treasurer. It shall be the duty of the

city treasurer at least fifteen days before the annuhl election for

members of such board and as often as called upon by the board, to

prepare and report to such board a true and correct statement of the

receipts and disbursements of moneys under and pursuant to the pro

visions of this article, during the preceding year, which statement

shall set forth under appropriate heads: -

1. The mone raised by the board under section 839.

2. The schoo moneys received from the county treasurer.

3. The money received under section 842.

4. All money received by the city treasurer, subject to the order

of the board, specifying the sources from which it accrued.

5. The manner in which all money has been expended, specifying

the amount under each head of expenditures and the board shall at

least one week before such election, cause such statement to be

published in all the newspapers of the city which will publish the

same gratuitously.

§ 853. City council to pass certain ordinances. The city

council shall have the power and it shall be its duty to pass such

ordinances and regulations as the board of education may recommend.

as necessary for the protection, preservation, safe keeping and care of

the school houses, lots, sites, appurtenances, libraries and all necessary

property belonging to or connected with the schools of the city, and

to provide proper penalties for the violation thereof; and all penalties

shall be collected in the same manner that the penalties for the viola

tion of city ordinances are collected, and when collected shall be

paid to the city treasurer and placed to the credit of the board of

education, and shall be subject to its order as herein provided.

§ 864. Forfeit for refusal to serve as member of board.

It shall be the duty of the clerk of such board immediately after the

election of any person as a member thereof, personally or in writing

to notify him of his election, and if any person shall not within ten

days after receiving such notice of election, take and subscribe the»

oath as herein provided and file the same with the city auditor, the
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board may consider it as a refusal to serve, and fill the vacancy thus

occasioned, and the person so refusing shall forfeit and pay to the

city treasurer for the benefit of the schools of such district a penalty

of fifty dollars, which may be recovered in the name of such city by

a civil action.

§ 855. New district to assume debts ofold. School districts

created under the provisions of this article shall assume all obliga

tions and liabilities incurred by the districts out of which they are

formed, if old districts are not divided, and a proportionate part, if

divided.

ARTICLE 19. — Boaans or Enucxrrou IN CERTAIN CITIES.

§ 856. Boards to be elected at large. In each city not organ

ized under the general law there shall be a board of education con

sisting of seven members havin the qualifications of electors who

shall be elected at large by the e ectors of such city qualified to vote

at school elections; and, except as may be otherwise provided herein

for the first election, two members of such board shall be elected annu

ally and three triennially at a special election to be held on the first

Tuesday after the first Monday in June; provided, that the provisions

of this article shall not apply to cities existin under a special act

zlind which are now conducting their schools un er the general school

aws.

§ 857. Term of ofice. The term of otfice of a member of the

board of education, except as in this article otherwise provided, shall

be three years and until his successor is elected and qualified.

§ 868. Elections, how conducted. All elections under the

provisions of this article shall be called, conducted and the votes

canvassed and returned in the manner provided by law for general

city elections.

§ 869. Relatives not eligible as teachers. No son, wife or

daughter of any member of the school board shall be eligible to a

position as teacher in schools of the district which such member

represents, except upon the consent of all the members of such board.

§ 860. Independent school organizations under special

laws abolished. Any independent district organized for school

purposes under a special law, which does not include‘ or is not

included in any city or incorporated town or village organized for

municipal purposes, shall become a part of the school district in

which it is located by the repeal of the special law organizing or

governin such independent district. An independent district

organize for school purposes under a specia law or under any other

law than is contained in this chapter, which includes or is included

in any city or incorporated town or village organized for municipal

purposes, shall become a special district by the repeal of the special

law organizing or governing such independent school district. Any

school district or special district so constituted or constituted in part

shall be governed b the provisions of this chapter; provided, that

nothing herein shal prevent any such independent district from

coming under the operation of this chapter in the manner therein

provided.

§ 861. Old school officers hold over. The board of educa

tion or other governing board of such independent district shall con

tinue to exercise the powers and duties devolving upon it under the

§ 2:4. c. 64, 1890.

am'd.

§ 1. 0. 65. 1890.

§ 2. (3. 65. 1890.

§ 4. 0. 65. 1890.

§ 5. c. B5. 1390.

§ I. 0. 63, 1891.

§ 2. c. 63. 1891.
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provisions of such special or other law goveming such independent

district, the same as though such law had not been repealed, until the

second Tuesday in July following the repeal of such special or other

law; provided, that all that portion of the eneral school laws which

provides for an annual school election sha apply to such indepen

dent district and shall be in full force and efl’ect for the purpose of

electing school oflicers at such annual school election; and such

ofiicers shall be elected in and for the whole school district, including

the independent district or portion of such independent district

located therein, or in and for the special district, the same as thou h

no law had ever existed providing for the organization of such in e

pendent district; provided, further, that in a special district formed

and created as herein provided, a full board of education shall be

elected as provided by law for first elections, but in school districts

formed and created as herein provided by the addition of such

independent district or portion thereof, there shall be elected only

such oflicers as are required to fill the regular vacancies in the school

offices of such school district heretofore organized. '

§ 862. Debts and assets determined by arbitration. When

the boundaries of such school district shall have been arranged as

contemplated in this article, the determination and division or con

solidation of all debts, property and assets of the several portions of

such district or districts so consolidated shall be made by arbitration

as provided by law.

ARTICLE 20.——FREE TEXT BOOKS.

§ 863. Power of school boards. The school board of any

city, town or district in this state is hereby authorized and empowered

to select, adopt or contract for the text books and other supplies

needful for the use of the school or schools under its charge; and

such board shall have power to purchase the text books selected or

contracted for, and provide for the loan free of charge, or sale at cost,

of such text books to the pupils in attendance at such school or schools

as provided for in the next section. -

§ 864. Proposition submitted to electors. Upon the petition

of a majority of the qualified electors the school board of any city,

town or district shall submit at the next annual school election to the

le al voters thereof the question of providing free text books and

other school supplies for the use of the pupils attending the schools

under its charge. In case a majority of the legal voters present and

votin shall vote in favor of free text books and other school supplies,

the so ool board of such city, town or district so voting shall purchase,

at the expense of such city, town or district, text books and other

school supplies used in the public or common schools, and said text

books and supplies shall be loaned to the pupils of said public schools

free of charge, subject to such rules and regulations as to care and

custody as the school board may prescribe.

Aarrcnr 2l.——PURCHASE or Fmcs roa Sca0oL Drsrarcrs.

§ 865. United States flag to be displayed. The school

board of each city, town and district is authorized and required to

purchase at the expense of the city, town or district one or more flags
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ofi the United States, which shall be displayed upon the school houses

or flagstaffs upon the school grounds during the school hours of each

day's session of school.

~ABTICLE 22-—S_'I‘ATE EDUCATIONAL LIBRARY.

§ 866. Appropriation for. There is hereby appropriated out

of any funds in the state treasury the sum of three hundred dollars

annually, to be paid by warrant of the state auditor on the state

treasurer upon the presentation of an itemized bill in due form by

the superintendent of public instruction, for the purchase of reference

or pedagogical books for the state educational library in the ofiice of

such superintendent.

ARTICLE 23.—HIon Sonoor. BOARD.

867. High school board. The governor, superintendent of

pu lic instruction and president of the state university, are hereby

constituted a board of commissioners on preparatory schools for the

encouragement of hi her education in the state. Said board shall be

called the “High Sc ool Board” and shall perform the duties and

have and exercise the powers hereinafter mentioned.

§ 868. Students classified. Any public graded school in any

city or incorporated village or township organized into a district under

the township or district system, which shall give instruction accord

ing to the terms and provisions of this article, and admit students of

either sex from any part of the state, shall be entitled to be classified

as a state hi h school; provided, however, that no such school shall be

required to a mit nonresident pupils unless they shall pass an examina

tion in orthography, reading, penmanship, arithmetic, grammar,

modern geography and United States history.

§ 869. Requirements for classification. The board shall

require of the schools desiring to be classified as state high schools,

compliance with the following requirements:

l. That there be regular and orderly courses of study, embracing

all the branches prescribed by said board, for the first two years of

the hi h school course.

2. hat the schools classified as state high schools under this

article shall at all times permit the board of commissioners, or any

member thereof, to visit and examine the classes pursuing such pre

paratory courses.

§ 870. School visited once each year. The board of com

missioners shall cause each school classified as a state high school

under this article to be visited, at least once in each school year, by a

committee of one or more members, who shall carefully inspect the

instruction and discipline of such high schools and make a written

report on the same immediately; provided, that the board may, in

its discretion, appoint in any case, competent persons to visit and

inspect any schools and to make report thereon; and no school shall

be classified as a state high school in any case until after such report

shall have been received and examined by the board and the work of

the school approved by a vote of the board.

§ 871. No compensation. The members of said board shall

serve without compensation.

5 1. c. 32. 1391.

§ 1. c. rs. llitili.
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§ 3. c. 1895.
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§ 8'72. Discretionary powers. The high school board shall

have full discretionary power to consider and act upon applications of

schools for classification and to prescribe the conditions upon which

such classification shall be made; and it shall be its duty to accept

such schools only as will, in its opinion, if accepted, efficiently perform

the service contemplated by law. Any school once accepted and con

tinuing to comply with_ this article and with the regulations of the

board made in pursuance thereof, shall be so classified not less than

three years. The board shall have power to establish any necessary

and suitable rules and regulations relating to examinations, reports,

acceptance of schools, courses of studies, and other proceedings under

this article.

§ 873. Shall keep record. The board shall keep a careful

record of all its proceedings and shall make on or before the first day

of December in each year, a report, covering the previous school year,

to the superintendent of public instruction, showin the names and

number of schools classified as state high schools an the number of

pupils attending the classes in each to which report it may add such

recommendations as it may deem useful and proper.

ARTICLE 24.—HaAL'rn AND Dacmvor ‘IN PUBLIC ScaooLs.

§ 8'74. Duty of boards ofeducation. It shall be the duty of

all boards of education a11d district school boards in this state to pro

vide suitable and convenient water closets or privies for each of the

schools under their charge, at least two in number, which shall be

entirely separate each from the other, and having separate means of

access; and it shall be the duty of the school oflicers aforesaid to keep

the same in a clean, chaste and wholesome condition; and a failure to

comply with the provisions of this article on the part of any board of

education or district school board, shall be sufiicient grounds for

removal from oflice and for withholding from any district any part of

the public moneys of the state. The expense incurred by the ofiicers

aforesaid in carrying out the requirements of this article shall be a

charge upon the district, when such expense shall have been approved

by the county superintendent of schools of the county within which

the school district is located, and a tax may be levied therefor with
out ai vote of the district.

C H A P T E R 10.

EDUCATIONAL AND CHARITABLE INSTITUTIONS.

ARTICLE 1.—UN1vnRsI'rr or Noara Daxora.

§ 8.75. University, where located. The university of North

' Dakota as now established and located at the city of Grand Forks

shall continue to be the university of the state. '

§ 8'76. Board of trustees to govern. The government of

-: such university shall be vested in a board of trustees consisting of five

members to be appointed by the governor by and with the advice and

consent of the senate, who shall hold their office for the term of four

years commencing on the first Tuesday in April next succeeding their

appointment.
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§ 877. Governor to nominate. Vacancies,’ how filled.

The governor shall nominate and, by and with the advice and consent

of the senate, appoint during each regular session of the legislative

assembly trustees of such university in the place of those whose terms

shall thereafter first expire, and such trustees shall hold their office

until their successors are appointed and qualified; provided, that the

governor shall fill any vacancy in such board by appointment to

extend only until the first Tuesday in April succeeding the next

regular session of the legislative assembly; and provided, further, that

the governor shall during such next regular session nominate and, by

and with the advice and odnsent of the senate, appoint some person to

fill such vacancy for the remainder of the term unexpired. Not more

than two members of the board shall be appointed from the same

county.

§ 878. Powers and duties of board. The board of trustees

shall possess all the powers necessary to accomplish the objects and

perform the duties prescribed by law, and shall have the custody of

the books, records, buildings and all other property of such univer

sity. The board shall elect a president and a secretary who shall per

form such duties as may be prescribed by the by-laws of the board.

The secretary shall keep a correct record of all transactions of the

board, and of the committees thereof, and in addition to performing

the duties of secretary, he shall be the superintendent of the build

ings and grounds of the university and discharge such other duties

as may from time to time be prescribed by the board of trustees.

§ 879. Meetings of the board. The time for the election of

the president and secretary of such board and the duration of their

respective terms of oflice, the time for holding the regular annual

meeting, and such other meetings as may be required, and the man

ner of giving notice of the same shall be determined by the board.

Four members shall constitute a quorum for the transaction of busi

ness, but a less number may adjoum from time to time-.

% 880. Number of meetings limited. Such board shall not

hod more than twelve sessions in any year and such sessions shall

not exceed twenty-four days in the aggregate; but the governor may

in his discretion authorize additional sessions.

§ 881. Government of university. Powers of trustees.

The board of trustees shall adopt rules for the government of the

university in all its branches; elect a president and the requisite num

ber of professors, instructors, officers and employees, fix the salaries

and the term of otfice of each, and determine the moral and educa

tional qualifications of applicants for admission to the various courses

of instruction; but no instruction, either sectarian in religion or par

tisan in politics shall ever be allowed in any department of the uni

versity, and no sectarian or partisan test shall ever be allowed or exer

cised in the appointment of trustees, or in the election of professors,

teachers or other officers of the university, or in the admission of

students thereto or for any purpose whatever. Such board shall have

power to remove the president or any professor, instructor or officer

of the university, when in its judgment the interests of the university

require it. The board may prescribe rules and regulations for the

management of the library, cabinets, museum, laboratories and all

other property of the university and of its several departments and

for the care and preservation thereof, with suitable penalties and

§ H. c. 40. Sp.
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forfeitures by\ way of damages for their violation, which may be sued

for and collected in the name of the board before any court havin

jurisdiction. V

§ 882. Board may expend income. The board is authorized

to expend such portion of the income of the university fund as it

may deem expedient for the erection of suitable buildings and the

purchase of apparatus, a library, cabinets and additions thereto; and,

if deemed expedient, it may unite with the university as a branch

thereof any college i11 the state, upon application of its board of

trustees; and such college so received shall become a branch of the

university and be subject to visitation by the trustees.

§ 883. Board to make report, when. At the close of each

fiscal year the trustees through their president shall make a report in

detail to the governor, exhibiting the progress, condition and wants

of each of the colleges .embraced in the university, the course of

study in each, the number of professors and students, the amount of

receipts and disbursements, together with the nature, cost and results

of all important investigations and experiments and such other infor

mation as they may deem important, one copy of which shall be

transmitted free by the governor to each college endowed under the

provisions of the act of congress entitled “An act donating land to

the several states and territories which provide colleges for the benefit

of agriculture and mechanic arts,” approved July 2, 1862, and also

one copy to the secretary of the interior.

§ 884. Powers of the president and faculty The president

of the university shall be president of the several faculties and the

executive head of the instructional force in all its departments; as

such, he shall have authority, subject to the power of the board of

trustees to give general directions respecting the instruction and

scientific investigation of the several colle es, and so long as the

interests of the institution require it he s all be charged with the

duties of one of the professorships. The immediate government of

the several colle es shall be intrusted to their respective faculties, but

the trustees shall have the power to regulate the course of instruction

and prescribe the books or works to be used in the several courses,

and also to confer such degrees and grant such diplomas as are usual

in universities, or as they s all deem appropriate, and to confer upon

the faculty, by by-laws, the power to suspend or expel students for

misconduct or other causes prescribed in such by-laws.

§ 886. Object and departments of the university. The

objects of the universit shall be to provide the means of acquiring'a

thorough knowledge o the various branches of learning connected

with scientific, industrial and professional pursuits, in the instruction

and training of persons in the theory and art of teaching, and also

instruction in the fundamental laws of this state and of the United

States in regard to the rights and duties of citizens, and to this end

it shall consist of the following branches or departments:

1. The college or department of arts.

2. The college or department of letters.

3. The normal college or department.

4. The school of mines, the object of which shall be to furnish

facilities for the education of such persons as may desire to receive

instruction in chemistry, metallurgy, mineralogy, geology, mining,

milling and engineering.
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be to instruct and train students in the manual of arms and such

military maneuvers and tactics as are taught in military colleges.

6. Such professional or other colleges or departments as now

are or may from time to time be added thereto or connected there

with, and the board of trustees is hereby authorized to establish such

professional and other colleges or departments as in its judgment

may be deemed necessary and proper; but no money shall be

expended by the board in establishing and organizing _any of the

additional colleges or departments provided for in this section, until

an appropriation therefor shall have first been made.

§ 886. Courses of instruction. The college or department

of arts shall embrace courses of instruction in mathematical, physi

cal and natural sciences, with their application to industrial arts such

as agriculture, mechanics, engineering, mining, and metallur y, man

ufactures, architecture and commerce and such branches inc uded in

the college of letters as shall be necessary properly to fit the pupils

in the scientific and practical courses for their chosen pursuits, and

in military tactics. In the normal department the proper instruction

and learning in the theory and art" of teaching and'in all the various

branches and subjects needful to qualify for teaching in the common

schools; and as soon as the income of the university will allow, in

such order as the wants of the public shall seem to require, the

courses of sciences and their application to the practical arts shall

be expanded into distinct colleges of the university, each with its

own faculty and appropriate title. The college of letters shall be

co-existent with the college of arts, and shall embrace a liberal course

of instruction in languages, literature and philosophy, together with

such courses or parts of courses in the college of arts as the trustees

shall prescribe.

§ 887. Scandinavian language taught. It shall be the

duty of the trustees to cause to be taught at said institution the

Scandinavian language. and for that purpose shall employ as one of

the teachers of such institution a professor learned in that language.

§ 888. Pupils, who may become. The university shall be

open to students of both sexes under such regulations and restric

tions as the board of trustees may deem proper, and all able bodied

male students of the university may receive instruction and discipline

in military tactics, the requisite arms for which shall be furnished by

the state.

§ 889. Graduates entitled to certificates to teach. After

any person has graduated at the university, and after such graduation

has successfully taught a public school in this state for sixteen

months, the superintendent of public instruction shall have authority

and it shall be his duty to countersi n the diploma of such teacher

if upon examination he is satisfied t at such person has a good moral

character and is possessed of sufficient learning and ability to teach.

Any person holding a diploma granted by the board of trustees of

such university, certifying that the person holding the same has

graduated from such university, shall, after his diploma has been

countersigned by the superintendent of public instruction as afore

said, be deemed qualified to teach any of the public schools in the

state, and such diploma shall be a certificate of such qualification

until annulled by the superintendent of public instruction.

0. The military department or school, the object of which shall

§ 10. c. 40, Sp.

1883.

§ 1. c. 60. 1891.

§ 11. 0. 40, Sp.

1.*i.‘€3.

g n. . 40, sp.

lass.

am’d.
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§12. c. 40. Sp.‘ § 890. Tuition fees. No student who shall have been a res

18” ident of the state for one year next preceding his admission shall be

required to pay an fees for tuition in the university, except in the

law department an for extra studies. The trustees may prescribe

rates of tuition for any pupil in the law department, or who is not a

resident as aforesaid, and for teaching extra studies.

§ 4.c.9,3,1S89. § 891. Compensation of trustees. The trustees shall be
am d‘ entitled to receive the sum of three dollars per day for each day

employed in attendance upon sessions of the board and all traveling

expenses necessarily incurred thereby. Upon the presentation of the

proper vouchers containing an itemized statement of the number of

da s attendance and money actually expended as above specified,

duly verified by the oath of the trustee and certified by the president

and secretary of the board, the state auditor shall audit such claim

and draw his warrant upon the state treasurer for the amount allowed.

§ c- 40. 39- § 892. Trustees to make rules and by-laws. The board of

' trustees shall make rules, regulations and by-laws for the govern

ment and management of the university and of each department"

thereof. It shall also prescribe rules, re lations and by-laws for

the admission of'students; but each app icant for admission must

undergo an examination to be prescribed by the board, and shall be

rejected if it shall appear that he is not of good moral character. The

board shall also require each applicant for admission in the normal

department, other than such as shall, prior to admission, sign and file

with such board a declaration of intention to follow the business of

teaching in the common schools of this state for at least one year, to

pay such fees for tuition as the board may deem proper and reason

able’.

5 2. c. 42, sp. § 893. Salaries. The board of trustees shall from time to time

1883' fix the salary of the president, professors and teachers of such

university, and shall certify the same to the state auditor. Such

board shall also from time to time certify to the state auditor the

amount due such persons for salary, and the state auditor shall draw

his warrants upon the state treasurer for the amounts so certified.

§ 1. c. 119, 1890. § 894. Secretary of state to furnish laws. The secretary

of state shall deliver to the university fifty copies of each volume of

the eneral and special laws of the state, and the reports of the decisions

of t e supreme court, hereafter published, for use in the way of

exchanges and otherwise in the establishment and maintenance of a

law library for the law department of such university.

g2. c. 119, 1890. § 895. Supreme court reports, how obtained. He shall

procure for the purpose aforesaid from the publishers of the supreme

court reports fifty copies of each volume thereof hereafter published,

in addition to the number authorized for other purposes, to be paid

for at the same price and in the same manner as such reports are

delivered to the secretary for other purposes.

§ 1, ,1. 1s1,1§,\90, § 896. Loan of muskets authorized. The adjutant general

or whoever may be in charge of state arms shall, under the direction

of the govemor, loan to the board of trustees of such university one

hundred muskets and accoutrements or as many as can be spared, not

exceeding that number, the same to be used for drill purposes, by the

students of such university.

g 2.c.18l.1$90. § 897. Muskets, when returned. In case such arms and

accoutrements are needed by the state at any time, the governor or

adjutant general under his instructions may call in the same and the
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trustees of such university shall immediately turn the same over to

such officer in good condition.

§ 898. Geological survey. Duty of trustees. It shall be

the duty of the board of trustees of the university to cause to be begun

as soon as may be practicable, and to carry on a thorough geological

and natural - history survey of the state.

§ 899. Extent Of the survey. The geological survey shall be

carried on with aview to a complete account of the mineral kingdom,

as represented in the state, including the number, order, dip and

magnitude of the several geological strata, their richness in ores, coals,

clays, peats, salines and mineral waters, marls, cements, building stones

and other useful materials. the value of said substances for economical

purposes, and their accessibility; also an accurate chemical analysis

of the various rocks, soils, ores, clays, peats, marls and other mineral

substances of which a complete and exact record shall be made.

§ 900. Meteorological statistics tabulated. The board of

trustees shall also cause to be collected and tabulated such meteoro

logical statistics as may be needed to account for the varieties of climate

in the various parts of the state; also to cause to be ascertained by baro

metrical observations or other appropriate means, the relative eleva

tions and depressions of the difl"erent parts of the state; and also on

or before the completion of such surveys to cause to be compiled from

such actual surveys and measurements as may be necessary an accu

rate map of the state; which map when approved by the governor

shall be the ofiicial map of the state.

§ 901 . Specimens collected. It shall be the duty of said board

to cause proper specimens, skillfully prepared, secured and labeled,

of all rocks, soils, ores, coals, fossils, cements, building stones, plants,

woods, skins and skeletons of animals, birds, insects and fishes, and

other mineral, vegetable and animal substances and organisms dis

covered or examined in the course of said surveys, to be preserved for

public inspection free of cost, in the university of North Dakota, in

rooms convenient of access and properly warmed, lighted, ventilated

and furnished, and in charge of a proper scientific curator; and they

shall also, whenever the same may be practicable, cause duplicates in

reasonable numbers and quantities of the above named specimens, to

be collected and preserved for the purpose of exchange with other

state universities and scientific institutions, of which latter the

Smithsonian institution at W&ShlI'llgt0D shall have the preference.

§ 902. Map of the state. he board shall cause a geolo 'cal

map of the state to be made as soon as may be practicable, upon w ich

by colors and other appropriate means and devices the various geologi

cal formations shall be represented. _

§'903. Annual report of trustees. It shall be the duty of the

board, through its president, to make on or before the second Tuesday

in December of each year, a report showing the progress of said

surveys, accompanied by such maps, drawings and specifications as

may be necessary and proper to exemplify the same to the governor,

who shall lay the same before the legislative assembly, and the board

upon the completion of any separate portion of any of the said surveys

shall cause to be prepared a memoir or final report which shall embody

m a convenient manner all useful and important information accumu

lated in the course of the investigation of the particular department

or portion; which report or memoir shall likewise be communicated

through the governor to the legislative assembly.

5' 1. c. 66, 1635.

§ 2, 0. 66, 1895.

§3, C. 66. 1895.

§ 4. ('. 66. 1F~95._

§ 5. c. 66. 11:95.

§ 6. c. 66. 1895.
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g 7, c. cs. 1595.

§ 2. C. 89. 1891.

§ 8, c. 89. 1891.

-§ 4. 0. 89. 1891.

»§ 6. c. sf). 1891.

§ '1'. c. 89. 1891.

§ 9. 0. {#9. 1391.

§ State geologist. The professor of geology in the uni

versity shall be ex oificio state geologist.

Aarrcrs 2.—NoaM.u.~ Scaoons.

905. Normal schools located. The normal school as estab

lis ed and located at the cit of Mayville in the county of Traill, and

the normal school as estab ished and located at the city of Valley

City in the county of Barnes, shall continue to be the normal schools

of the state. .

§ 906. Endowment and maintenance. All proceeds accu

mulatin in the interest and income fund arising from the sale or

rental o the lands granted or hereafter to be granted by the state of

North Dakota. for such normal schools, are hereby pledged for the

establishment and maintenance of such schools.

§ 907. Management of. The government and management of

such schools are vested in a board of trustees to be known as the

board of trustees of the state normal schools, and in a board of man

agement for each school to be known as the board of management of

the normal school at Mayville, and the board of management of the

normal school at Valley City respectively.

§ 908. Board, how constituted. The board of management

for each normal school shall consist of five members. The board of

trustees of such normal schools shall consist of twelve members, ten

of whom shall be the members of the respective boards of mana -

ment as herein provided. The governor and superintendent of pub%ic

instruction shall be ex ofiicio members of such board of trustees, and

the spperintendent of public instruction shall act as president of such

boar .

§ 909. Terms of trustees. The govemor shall by and with

the advice and consent of the senate appoint during each biennial ses

sion of the le 'slative assembly, five members of such board of trus

tees who shal hold their oflice for four years commencing on the

second Tuesday in April following such appointment. The governor

shall fill all vacancies therein by appointment for unexpired terms.

At the first meeting of the board of management of 'each normal

school the members thereof shall take and subscribe the oath of. oflice

required of all civil oflicers and shall proceed to elect a president who

shall reside in the vicinity of such normal school, and the principal

of the school shall be the secretary of the board but shall have no

vote. I11 the absence of the principal the board may select one of its

members to act as secretary. A majority of the members of the board

of management shall constitute a quorum for the transaction of

business.

910. Commissions. Secretary The overnor shall cause

to e issued to each of the members of the boars of trustees a com

mission under the great seal of the -state, and such commission shall

designate the board of management upon which such members shall

serve. At the first meeting of the board the members thereof shall

proceed to select and appoint a secretary of the board. A majority

of the members of the board of trustees shall constitute a quorum for

the transaction of business.

§ 91 1 . Meetings’. Compensation. The board of trustees

shall meet at Valley City and at Mayville or at the seat of government

at such time each year as may be decided upon by the board. The
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members of the board shall receive their actual and necessary expenses

in attending meetings of the board or in other duties connected there

with, which expenses shall be paid out of the state treasury upon the

vouchers of the board approved by the state auditor, who shall issue

his warrant upon the state treasurer for the amount so approved.

The board of trustees shall not be in session for exceeding eight

(lays in any one year nor either board of management to exceed

twe lve days during each year. The secretary of the board of trustees

shall receive such salar as shall be determined by the board not

exceeding one hundred ollars a year and his actual expenses incurred

in attending meetings of .the board, which shall be paid as herein pro

vided for members of the board of trustees.

§ 912. Treasurer to keep funds. All" moneys arising from

the interest and income derived from the rental and sale of the lands

appropriated to such schools and all moneys that may hereafter be

appropriated by the state, including all moneys raised in any other

manner for either of such schools shall be deposited with the state

treasurer, to be by him kept in two separate funds, to be known as

the fund of the state normal school at Mayville, and the fund of

the state normal school at Valley City, respectively, and such funds

shall be used exclusively for the benefit of such schools.

§ 913. Objects of normal schools. The objects of such nor

mal schools shall be to prepare teachers in the science of education

and the art of teachin in public schools. The board of trustees,

with the assistance of fiie respective faculties, shall adopt the full

course of study prescribed for that purpose, which shall embrace the

academic and professional studies usually taught in normal schools.

Such schools shall in all things be free from sectarian control.

§ 914. Duties of board as to appropriations. The board of

management of each normal school shall direct the disposition of all

moneys appropriated by the legislative assembly for current expenses

for such school, and shall have supervision and charge of the con

struction of all buildings authorized by law for such school, and shall

direct the disposition of all moneys appropriated therefor or accumu

lating therefor as provided in this article. They shall have power to

appoint one of their members superintendent of construction of all

buildings, who shall receive three dollars per day for each day actually

and necessarily engaged in the discharge of his duties, not to exceed

fifty days in any one year, which sum shall be paid out of the state

treasury as herein provided; but all expenditures incurred under the

direction of either of the boards aforesaid shall be audited and

allowed by such board of management and the expenditures incurred

under the direction of the board of trustees aforesaid shall be audited

and allowed by such board.

§ 915. Salaries of employees. Reports. The board of man

agement of each normal school shall have the care of the buildings

belonging to such school. It shall have power to fix the salaries of

employees, except members of the faculty, and to prescribe their

respective duties, and to remove any of such employees at any time.

It shall at such times as may be determined upon propose to the

board of trustees the names of persons as principal, teachers a11d

instructors, with the recommendation that such persons be employed

by such board of trustees as the faculty of such school. It shall on

or before the third Monday in November of each year, make an

annual report to the board of trustees, showing a statement of all

§ 11, c. 89.1891.

§ X3, C. 89, 1891.

§ 14, 0. 89. 1891.

§ I5. C. 89, 1891.
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§ 16. c. S9, L591.

§ 17, c. 89, 12591.

§ 18, c. 89, 1591.

am’d.

§ 19, c. £9. 1891.

am’d.‘

§ 20.c.8_9.1891.

am d.

§ '21- c. 89. P091.

g 22.c.89.ls91.

expenditures of funds under its direction, the erection and care of

buildings, the condition of the schools, and containing such recom

mendations as they may think proper.

§ 916. Salaries of principal and teachers.

trustees shall fix the salaries of the principal, teachers and instructors,

and shall employ the persons therefor that have been recommended

by the respective boards of management, unless in the opinion of the

board of trustees a reasonable ground exists for refusing to employ

such person. The board of trustees shall prescribe the time and the

length of the various terms of such schools.

§ 917. The faculty, duties Of. The faculty shall consist of the

principal, teachers and instructors employed for each school as herein

provided. They shall pass all needful rules and regulations for the

government and discipline of the schools, ‘regulating the routine of

abor, study, meals and the duties and exercises and such other rules

and regulations as are necessary for the preservation of morals,

decorum and health. They shall carry out the course of study

adopted by the board of trustees and shall arrange for the classifica

tion of all pupils in conformity therewith.

§ 918. Duty of principal. The principal shall be the chief

executive officer of the school and it shall be his duty to see that all

the rules and regulations are executed. The subordinate ofiicers and

employees shall be under his direction and supervision.

919. Annual report of faculty. The faculty shall, on or

be ore the third Monday in October in each year make an animal

report to the board of trustees showing the general condition of the

school and containing such recommendations as the welfare of the

institution demands.

§ 920. Biennial reports to governor. The board of trustees

shall make a report to the governor on or before the fifteenth day of

November next preceding each biennial session of the legislative

assembly, containing the several reports of the boards of management

and faculties herein provided for, showing the condition of the funds

appropriated for the school, the money expended and the purpose for

which the same was expended, in detail, and showing the condition

of the normal schools generally.

§ 921. Diplomas. The board of trustees and the respective

faculties of each school shall have power to issue diplomas to all per

sons who shall have completed the course of stud prescribed for the

normal schools as herein provided, and who shall have passed a satis

factory examination under the direction of the board of trustees, upon

the branches contained in such course, and who shall be known to

possess a good moral character, which diploma shall set forth the

above mentioned facts and shall be designated the state normal school

diploma.

' 922. State professional certificate. Any person who is the

ho der of such a diploma and who can furnish satisfactory evidence

to the superintendent of public instruction that he has had three

years’ sucessful experience as a teacher, shall be granted by the super

intendent of public instruction a state professional certificate, valid

for life, as provided by law, and any such person who can furnish

satisfactory evidence of one year’s successful experience as a teacher

shall be granted such certificate, valid for five years, as provided by

law. The fees for such certificate shall be as provided by law.

The board of i
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Aarrcus 3. — Noara Daaon Acanmn: or SCIENCE.

§ 923. Academy of science, location of. The North Dakota

academy of science heretofore established at \rVal1peton is hereby con

tinued as such. The object of such academy shall be to furnish

instruction in such arts and sciences as the board of trustees shall

prescribe. Such academy shall contain a preparatory department

where all the various branches shall be taught pertaining to a good

common school education.

§ 924. Management. Such school shall be under the direc

' tion of a board of trustees and shall be governed and supported as

hereinafter provided.

§ 925. Board, how appointed; Such board shall consist of

five members, three of whom shall be appointed by the govemor as

follows: During each biennial session of the le islative assembly the

governor shall nominate and, by and with the a vice and consent of

the senate, appoint one member of such board who shall hold his

oflice for the period of six years, commencing on the first Tuesday in

April succeeding such appointment, and until his successor is

appointed and qualified and the governor may fill vacancies in such

board by appointment as in other cases. The state treasurer and

superintendent of public instruction shall be ex oficio members of

such board; and the members thereof shall annually elect from their

number a president and secretary. It shall be the duty of the

secretary to keep a detailed account of the acts of the board, and he

shall make such reports to the legislative assembly as are required by

this article. '

§ 926. Powers of board. Such board shall have power to

appoint a principal and assistant to take charge of such school, and

such other teachers and officers as may be required and fix the salaries

of each, and prescribe their several duties. It shall also have power

to remove either the principal, assistant or teachers and appoint

others in their stead. The board shall prescribe the various books to

be used in such school and shall make all the regulations and by-laws

necemary for the good govemment and management of the same, and

shall have power to procure all necessary apparatus, instruments and

appurtenances for instruction in such schools.

§ 927. Rules and regulations. The board shall prescribe

such rules and regulations for the admission of pupils to said school

as it shall deem necessary and proper. Each applicant for admission

shall undergo an examination in such manner as shall be prescribed

by the board. And the board may in its discretion require applicants

for admission into such school to pay or secure to be paid such fees

or tuition as the board shall deem reasonable.

§ 928. Oficial school visits. There shall be appointed annu

ally by the board three persons, not members of such board, whose

duty it shall be to visit such school at least once in each year and

report to the superintendent of public instruction their views in

regard to its condition, success and usefulness, and any other matters

which they may deem expedient.

§ 929. Expenses of boalrd, how paid. Faculty, how paid.

All necessary expenses incurred by members of the board of trustees

under the provisions of this article shall be paid on the proper voucher

out of any funds belonging to such institution in the hands of the

state treasurer, but they shall receive no other compensation. The

§ 1, c. 158. 1890.

am'd.

§ 2. c. 158. moo.

§ 3, c. 158. 1890.

am’d.

§ 4. c. 159, 1890.

§ 5. C. 153. 1890.

§ 10, 0. 158,_l8‘J0.

§ 12. 0. 153. 1890.
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13, c. 158. 1890.

1. C. 159. 1890.

§1-1, c. 158.1860.

§15,c.158.1890.

§ 16, c. 158.1890.

§ 1, c. 160. 1890.

§ 2. c. 160. I890.

am‘d.

principal, assistant, teachers, board of trustees and other oflicers

employed in such school shall be paid out of the fund of the North

Dakota academy of science.

930. Appropriation for construction and maintenance.

Al moneys received from the interest and income derived from the

sale or leasing of the forty thousand acres of land donated by con

gress and appropriated by the constitution of this state for the benefit

of such school, are hereby appropriated for the construction and

maintenance thereof.

§ 931. '1‘emporaryfunds, how secured. Certificates issued.

To provide temporarily for the erection and maintenance of such acad

emy the board of trustees may receive such sums of money as can be

actually used in the construction of permanent buildings, procuring

ground whereon to build the same, and other needed and necessary

improvements to be made and expenses incurred in connection there

with, not exceeding the sum of ten thousand dollars, and to each

person, association, or corporation so subscribin

money as aforesaid, the board shall issue a certificate stating the date

of issue and the amount of subscription, which certificate shall bear

interest at not exceeding six per cent per annum and shall be made

payable from the funds to accumulate in the interest and income

und arising from interest on the permanent fund or from rents

received for any lands set apart’ for such academy

appropriation that may hereafter be made for that purpose; provided,

that until a suflicient amount of money accumulates in the fund pro

vided for that purpose, with which to pay such certificates, the‘

holders thereof shall each be paid a pro rata share of all moneys to

be paid on such indebtedness; provided, further, that no part of any

appropriation hereafter to be made from the state treasury, unless

specifically appropriated for that purpose, shall ever be used in pay

ment of such indebtedness or any part thereof.

§ 932. State treasurer custodian of all funds. All money

that may arise from the interest received and all money derived from

the sale of lands heretofore or that may hereafter be appropriated for

such academy, including all money that may be received from the

rents of such lands, and all moneys that may be hereafter appropri

ated for such academy by this state, includin all money raised in any

other manner or donated to said academy, sha l be deposited with the

state treasurer to be by him kept in a separate fund which shall be

known as the North Dakota academy of science fund and shall be

used exclusively for the benefit of such academy.

§ 933. Record and proceedings of board. Amajority of the

members of such board shall constitute a quorum for the transaction

of business, but a less number may adjourn from time to time. All

proceedings of the board shall be recorded in a book to be kept for

that purpose, which shall be open to inspection by any person on

request.

ARTICLE 4.——AcRIcuL'rUnAr. COLLEGE.

§ 934. Location of. The agricultural college shall continue as

now established and located at Fargo in the county of Cass.

§ 935. Management of. The government and management

of such college is vested in a board of trustees to be known as the»

board of trustees of the agricultural college.

and advancing

, or from any
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§ 936. Board of trustees, how appointed. Vacancies.

The board of trustees shall consist of seven members, to be appointed

as follows: During each biennial session of the legislative assembly

there shall be nominated by the governor and, by and with the advice

and consent of the senate, appointed for the term of four years,

trustees to fill vacancies occurring by the expiration of the term of

ofiice of those previously appointed. The govemor shall have power

to fill all vacancies in such board which occur when the legislative

assembly is not in session, and the members of such board shall hold

their oflice until their successors are appointed and qualified as pro

vided in this article. Persons appointed to fill vacancies shall hold

ofiice only until the first Tuesday in April succeeding the next session

of the le 'slative assembly. '

§ 93 . Commission. Oath. Organization. The governor

shall cause to be issued to each trustee so appointed a commission

under the great seal of the state. At the first meeting of such board

the members thereof shall take and subscribe the oath of ofiice

required of other civil ofiicers and shall then proceed to elect a presi

dent, secretary and treasurer, but the treasurer shall not be a member

of the board. A majority of the members of the board shall consti

tute a quorum for the transaction of business. The board shall

require a bond of its treasurer in such an amount and with such

sureties as it may deem proper.

§ 938. Meetings, where held. Compensation of trustees.

The board shall hold its meetings at the city of Fargo at such times

as it may designate, but -there shall not be to exceed six regular

meetings each year; provided, that the president of the board shall

have power to call s ecial meetings whenever in his judgment it

becomes necessary. he members of the board shall receive as com

pensation for their services the sum_of three dollars per day for each

day employed and five cents per mile for each mile actually and neces

sarily traveled in attending the meetings of the board, which sum

shall be paid out of the state treasury upon vouchers of the board

duly certified by the president and secretary thereof.

§ 939. Duties of board. Such board shall direct the dispo

sition of all mone s appropriated by the legislative assembly or by the

congress of the nited States, or that ma be derived from the sale

of lands donated by congress to the state or such college, or that may

be donated to or come from any source to the state for said college, or

experiment station for North Dakota, subject to all restrictions imposed

upon such funds either by the constitution or laws of the state or by

the terms of such grants from con ess, and shall have supervision

and charge of the construction of a l buildings authorized by law for

such college and station. The board shall have power to employ a

president and necessary teachers, instructors and assistants to conduct

such school and can'y on the experiment station connected therewith

and to appoint one of its members superintendent of construction of

all buildings, who shall receive three dollars per day for each day

actually and necessarily engaged in the discharge of his duties, not

to exceed fifty days in any one year, which sum shall be paid out of

the state treasury upon the vouchers of said board.

§ 940. Course of instruction. The object of such college shall

be to afford practical instruction in agriculture and the natural sciences

connected therewith, and in the sciences which bear directly upon

all industrial arts and pursuits. The course of instruction shall

§ 3. 0. 160. 1:590.

,5 1. c. 5. 1891.

am'd.

§ 4. 0. 160. 18$).

§ 6. 0. 160. 1890.

,5 8, c. 16".1t$90.
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§ 9, 0. 160, 1890.

510, c. 100. 1890. '

embrace the English language and literature, mathematics, military

tactics, civil engineering, agricultural chemistry, animal and vegetable

anatomy and physiology, the veterinary art, entomology, geology and

such other natural sciences as may be prescribed, political, rural and

household economy, horticulture, moral philosophy, history, book

keeping and especially the application of science and the mechanic

arts to practical agriculture. A full course of study in the institution

shall embrace not less than four years, and the college year shall con

sist of not less than nine calendar months, which ma

terms by the board of trustees as in its judgment wi l best secure the

objects for which the college was founded.

§ 941. Board of trustees to flx salaries. The board of trus

tees shall fix the salaries of the president, teachers, instructors and

other employees and prescribe their respective duties. The board

shall also fix the rate of wages to be allowed the students for labor on

the farm and experiment station or in the shops or kitchen of the

college. The board may remove the president or subordinate ofiicers

and supply all vacancies.

§ 942. Faculty to adopt rules and regulations. The faculty

shall consist of the president, teachers and instructors and shall pass

all needful rules and regulations for the government and discipline of

the college, regulating the routine of labor, study, meals and the

duties and exercises, and all such rules and regulations as are neces

- sary for the preservation of morals, decorum and health.

§ 11. (3,160, 1890.

§ 12, 0. 160. 1890.

§ 13. 0. 160, 1590.

§ :4. <-. 100.1390.

§ 943. Duties of president. The president shall be the chief

executive ofiicer of the college and it shall be his duty to see that all

rules and regulations are executed, and the subordinate officers and

employees not members of the faculty shall be under his direction and

supervision.

§ 944. Faculty to make" annual report to board. The

faculty shall make an annual report to the board of trustees on or

before the first Monday in November of each year, showing the con

dition of the school, experiment station and farm and the results of

farm experiments and containing such recommendations as the welfare

of the institution demands.

§ 945. Annual report -to governor. The board of trustees

shall on or before the fifteenth day of November in each year make a

report to the governor setting forth in detail the operations of the

experiment station, including a statement of the receipts and expend

itures, a copy of which report shall be sent by the governor to the

commissioner of agriculture and to the secretary of the treasury of

the United States, and the board shall also make a report to the

governor on or before the fifteenth day of November next precedin

each biennial session of the legislative assembly, containing a financia

statement showing the condition of all funds appropriated for the

use of such college and experiment station, also the moneys expended

and the purposes for which the same were expended, in detail, also

the condition of the institution and the results of the experiments

carried on there.

, 946. Honorary degrees may be conferred. The board

an the faculty shall have power to confer degrees upon all persons

who shall have completed the course of study prescribed by them,

and who shall have passed a satisfactory examination in the branches

contained in such course, and who possess a good moral character.

be divided into '
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§ 947. Experiment station. The agricultural experiment

station heretofore established in connection with such college is con

tinued and the same shall be under the direction of the board of

trustees of such college, for the purpose of conductin experiments

in agriculture according to the provisions of section of the act of

congress approved March 2, 1887, entitled “An act to establish agri

cultural experiment stations in connection with the colleges estab

lished in the several states under the provisions of an act approved

July 2, 1862, and of the acts supplementary thereto.”

§ 948. Legislative assent to grant by congress. The

assent of the le islative assembly is hereby given in pursuance of the

requirements 0? section 9 of said act of congress, approved March 2,

1887, to the grant of money therein made and to the establishing of

an experiment station in accordance with section 1 of said last~ men

tioned act, and assent is hereby given to carry out the provisions of

said act.

§ 949. Acceptance of land grant. The grants of land accru

ing to this state by virtue of a11 act of congress donating public lands

for the-use and support of agricultural co leges approved February

_22. 1889, is hereb accepted with all the conditions and provisions 1n

said act containe , and said lands are hereby set apart for the use and

support of the colleges herein provided for.

§ 950. Bond of treasurer. The treasurer of such college shall

give a bond in the sum of fifty thousand dollars with at least four

sureties to be approved by the board of trustees of such college, con

ditioned for the faithful accounting of all moneys received by him as _

such treasurer.

ARTICLE 5. — DEAF AND DUMB Asrwm.

§ 951. Location. The deaf and dumb asylum as located by the

constitution at Devils Lake shall continue to be the institution for

the support and education of the deaf and dumb children of the state.

§ 952. Board of trustees, how appointed. Such institution

shall be under the supervision of a board of trustees consisting of five

members; who shall be appointed by the govemor by and with the

advice and consent of the senate. At each biennial session of the

legislative assembly the govemor shall nominate and, by and with the

advice and consent of the senate, appoint for the term of four years,

trustees to fill vacancies occurrin by the expiration of the term of

ofiice of those previously appointe , and the governor shall have power

to fill all vacancies in the board which occur when the legislative

assembly is not in session, and the members of such board shall hold

their otfice for the term of four years commencing on the first Tues

(lay in April succeeding their appointment, and until their successors

are appointed and qualified, except members appointed to fill vacancies

during the recess of the legislative assembly, which members shall

' hold only until the first Tuesday in April succeeding the next regular

session of the legislative assembly.

§ 953. Organization. Meetings. Such trustees shall meet in

the city of Devils Lake. They shall choose from among their num

hera president and secretary, who shall hold oflice for two years, and

until their successors are appointed and qualified. Three members

of the board shall constitute a quorum for the transaction of business.

§ 16.c.160.1890.

am’d.

§ 110.160.1890.

§ 1510.160. 1890.

§ 5. c. 7. 1391.

am’d.

S 1. :~. 161. 1890.

§ 1..-..12a.1s9:s.

am’d.

2. c. 161.1899.

2. c. 133, 1891.

1. c. 122, 1893.

am'd.

§ :1. <2. 161. 1890.

am’d.
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Such board shall meet annually in the month of April and as often

thereafter as ma be deemed necessary for the proper transaction of

business, upon t e call of the president or secretary.

§ 954. Oath. Duties of officers of board. Each member of
the board shall before entering upon his duties take and subscribe the i

oath required of other civil oficers, which oath shall be filed in the

oflice of the secreta of state. The president shall preside at all

meetings of the boar when present and in his absence a president

pro tempore may be named to perform the duties of president. The

secretary shall keep a correct record of the proceedings of the board

and have charge, in trust for the institution, of all papers and records

of the same.

§ 966. Board to direct disposition of moneys. The board

shall direct the disposition of all moneys appropriated by the legisla

tive assembly or received from any other source for the benefit of

such institution.

§ 956. Duties of board. Such board shall have general super

: vision of the institution, adopt rules for the government thereof,

employ and fix the salaries of all employees, provide necessaries for

the institution and perform other duties, not devolving upon the prin

cipal, necessary to render it efficient and to carry out the provisions

of this article.

i 957. Indebtedness limited. The board shall not create any

in ebtedness against such institution exceeding the amount appropri

ated by the legislative assembl for the use thereof.

§ 968. Compensation o members of board. The members

- of the board shall receive as compensation for their services three

dollars per day for each day employed, and five cents per mile for

each mile actually and necessarily traveled in attending meetin s of

the board, to be paid out of the state treasury upon vouchers o the

board duly certified by the president and secretary thereof.

§ 959. Fee for nonresident children. Deaf and dumb children,

not residents of this state, of suitable age and capacity, shall be

entitled to an education in such school on payment to the state treas

urer of the sum of one hundred and eighty dollars per annum, in

advance, but such children shall not be received to the exclusion of

children of this state. '

§ 960. Residents entitled to education free. Each deaf and

dumb person, who is a resident of this state, of suitable age and

capacity, shall be entitled to receive an education in such institution

at the expense of the state.

§ 961. Deaf to be reported to principal of school. The

assessors in each county shall annually report to the county auditor

the names, ages, post oflice address and names of parents or guardian

of each deaf and dumb person between the ages of five and twenty

five years residing in his district, including all such persons as may be

too deaf to acquire an education in the common schools. Such county

auditor shall, on or before the first day of August in each year, send a

list containing the names, ages and residences of all such persons to

the principal of the school.

§ 962. Accounts for clothing, how collected. When the

pupils of such institution are not otherwise provided or supplied with

suitable clothing, they shall be furnished therewith by the principal,

who shall make out an account thereof in each case against the parent

or the guardian, if the pupil is a minor, and against the pupil if he
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has no parent or guardian or if he has attained the age of majority;

which account shall be certified to be correct by the principal, and when

so certified such account shall be presumed correct in all courts. The

principal shall thereupon transmit such account by mail to the county

treasurer of the county from which the pupil so sup lied shall have

come; and such treasurer shall proceed at once to col ect the amount

by suit in the name of his county, if necessary, and pay the same into

the state treasury. The principal shall at the same time remit a

duplicate of such account to the state auditor, who shall credit the

same to the account of the school and char e it to the proper county;

provided, that if it shall appear by the afli avit of three disinterested

citizens of the county, not of kin to the pupil, that such pupil or his

parents would be unreasonably oppressed by such suit, then such

treasurer shall not commence such action, but shall credit the same

to the state on his books and report the amount of such account to

the board of county commissioners of his county, which board shall

levy a suflicient tax to pay the same to the state and cause the same

to be paid into the state treasury.

§963. Transportation of indigent persons, how paid. 13.e.1‘0_1.189p.

The board of county commissioners shall order to be paid the 4' °,;,}f§'_189"

expenses of transportation to and from such institution of any indi

gent deaf and dumb children entitled to admission thereto, and they

shall at the time of lev ing other taxes, lev_v a tax sufficient to reim

burse the county there or. In order to avoid long delay in transport

ing indigent children to and from the institution, the principal may,

upon correspondence with the auditor of such county, pay such trans

portation and forward to such county auditor an itemized statement

of the expenses. The board of county commissioners shall order the

county treasurer to draw his warrants for such amount in favor of the

principal of the institution, who shall account for such money as pro

vided by law.

§ ee4. Faculty. Duties of principal. The officers '0. the _e14,e.1e1.1sm.

institution shall be a principal and a matron. The principal shall be a 5 5' °,;,,1,F,‘,'_18““'

capable person, skilled in the sign language and all the methods in use in

educatin the deaf, and shall have knowledge of the wants and require

ments o the deaf in their proper training and instruction. The

principal and matron must reside at the institution. The principal

shall receive a salary of not less than fifteen hundred dollars per

armum. The principal shall annually make to the board of trustees

a written report stating in full the true condition of the educational,

the domestic and the industrial departments of the institution and

his action and proceedings therein, which report shall be embraced

in the re rt of the trustees to the governor. He shall keep and havecharge ofxidl necessary records and registers of each department and

have the supervision of teachers, pupils and servants and perform

such other duties as the board may require. He may recommend and

with the approval of the board employ all assistants needed therein.

He shall have special charge of the male pupils, out of school hours,

and shall furnish them with employment about the premises or in

some trade to which they are adapted when such trades have been

organized and established at the institution by the trustees and pro

vision for their maintenance made by the legislative assembly. The

proceeds and products arising from the labor and employment of the

pupils shall inure to the use and benefit of the institution.
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§ 965. ,Duty of matron. The matron of the school shall have

control of the internal arrangement and management of the institution

and of the female pupils, out of school hours. She shall instruct the

female pupils in the domestic arts or in some trade to which they are

adapted, under the direction of the principal.

§ 966. Board to make biennial reports. The board of

trustees shall on or before the fifteenth day of November preceding

each regular session of the legislative assembly make a full and com

plete report to the governor, showing:

1. A statement of the financial condition of the institution from

the date of the last report, giving in detail the amount of moneys

received from all sources and the amount expended.

2. The value of real estate and buildings at the date of the last

report and the cost of improvements made, if any, since such report.

3. The number of pupils in attendance, their names, ages, res

idences, and cause of deafness; also the number that have entered the

institution, and the number of those who have left since the last

report. '

4. The numberand cause of deaths if any, which _have occurred in

the institution since the last report.

5. The improvement, health and discipline of the pupils.

6. The names of the ofiicers, teachers and servants employed.

7. All other needful information touching such matters as may be

deemed of interest. '

8. Such recommendations as may be deemed needful.

ARTICLE 6.—BLmn Asrwm.

967. Location and government. There is hereby estab

lis ed and located at Bathgate in Pembina county, a blind asylum,

which shall be known by the name of the North Dakota Blind

Asylum. The government and management of said asylum is hereby

vested in a board of trustees consisting of five members, which shall be

styled the Board of Trustees of the North Dakota Blind Asylum.

§ 968. Trustees, how appointed. Length of term. The

members of the board shall be nominated by the governor, and, by and

with the advice and consent of the senate, shall be appointed on or before

the third Monday of February of each biennial session of the legisla

tive assembly, for a period of four years from said date; provided,

however, that the first board of trustees shall be appointed by the

ovemor at once upon the taking effect of this act; and provided,

urther, that the terms of the first board shall be, three members for

the period of four years, and two members for the period of two

years, the length of the term of the respective trustees to be desig

nated by the governor in making the appointments. Such appoint

ments shall be made by and with the advice and consent of the

senate, when the legislative assembly is in session; otherwise the

trustees appointed shall qualif and hold otfice until their successors

are appointed and qualified. The governor shall have power to fill all

vacancies which may occur in said board when the legislative assem

bly is not in session, and the members of said board shall hold their

glfice until their successors are appointed and qualified as provided

erem.

§ 969. Organization of board. Quorum. The governor

shall cause to be issued to each of said trustees a commission, which
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shall be under the great seal of the state. At the first meeting of

said board the members thereof shall take and subscribe the oath of

otfice required of all civil oflicers and shall then proceed to elect a pres

ident, secretary and treasurer, but the treasurer need not be a member

of the board. A majority of the trustees shall constitute a quorum

for the transaction of business. The board shall require a bond of

its treasurer and fix the amount thereof.

% 9'70. Meetings of board. Compensation. The board shall

ho d its meetings at Bathgate and fix the time of holding the same;

provided, there shall not be to exceed twelve regular meetings in each

year. The members of the board shall receive as compensation for

their services three dollars per day for each day employed, not to ex

ceed twenty-four days in any one year, and five cents per mile for

each mile actually and necessarily traveled in attending the meetings

of the board, which sum shall be paid out of the state treasury on the

vouchers of said board; provided, that until such time as the legis

lative assembly shall make an appropriation for the construction

and maintenance of such asylum, or until there shall be derived from

the interest-on the proceeds of sales of or rents derived from the

thirty thousand acres appropriated for this asylum, sufiicient funds

to construct and maintain such asylum, the sum of five thousand

dollars, the trustees appointed under this act shall receive no com

pensation whatever, nor shall they issue their warrant upon the

state treasury for an purpose whatever.

§ 971. Procee s from land grant. The thirty thousand acres

of land donated by congress for the purpose of such blind asylum

and appropriated by the constitution of this state therefor, and all

moneys received from the interest and income derived from the sales

of such lands or rents derived from the leasing of such lands, are

hereby appropriated for the construction and maintenance of said

asylum.

_'§ 972. _By-1_a_ws and rules of regulation. The board sh_all

direct the disposition of all moneys appropriated by the legislative

assembly or the interest on all moneys that may be derived from the

sale, or the rent derived from the leasing of land donated by con ess

to this state and by the constitution of the state a propriate for

such asylum, and shall have supervision and char e oi) the construc

tion of all buildings provided for or authorized b aw for said asylum.

Said board shall have power to enact by-laws an rules for the regu

lation of all its concems not inconsistent with the laws of this state,

to see that its affairs are conducted in accordance with the re

quirements of law; to provide employment and instruction for the

inmates; to appoint a superintendent, a steward, a matron, a teacher

or teachers, and such other otficers as in its judgment the wants of the

institution may require, and prescribe their duties; to exercise a gen

eral supervision over the institution, its oflicers and inmates, fix the

~8S to be paid to the oflicers and to order their removal, upon

cause.

§ 973. Reports, when made. The board shall make a report

to the governor on or before the last Monday in December next pre

ceding each biennal session of the le 'slative assembly, containing afinancial statement showing the conrfiltion of all funds appropriated

for the asylum; also the ‘money expended and the purpose for which

the same was expended in detail; also showing the condition of the

institution generally.

§§4,5,c.24.1895.

§ 6. O. 24. 1895.

§ 1. c-. 24, 1895.

§ S. 0. 24, 1895.
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ARTICLE 7.—INDL'sTR1AL SCHOOL.

974. Location of school. The industrial school as estab

lis ed and located at the city of Ellendale in Dickey county, shall

continue to be an industrial school and a school for manual training.

Such school shall be govemed by a board of trustees consisting of

three members to be appointed as prescribed in the next section.

§ 975. Appointment of board. Duties. Bond. At each

biennial session of the legislative assembly, the ovemor shall nomi

nate, and, by and with the advice and consent 0? the senate, appoint

a board of trustees for such school consisting of three members, who

shall take charge and control of all funds in any manner accruing to

the benefit or for the use of such school. Each member of such board

shall qualify by taking and subscribing the oath required of other

civil oflicers and giving a bond in such sum and with such sureties as

the governor may require. They shall hold their ofiice for the term

of two years commencin on the first Tuesday of April succeedin their

appointment and until tieir successors are appointed and quali ed.

§ 976. Industrial school fund. All funds arising from the

sale, lease or use of the lands granted to such school, and the interest

arising from the use or deposit of such funds, shall be kept and main

tained for the purpose of creating an industrial school fund.

§ 977. Fund to be kept separate. Such fund shall be kept

as a separate fund by the state treasurer, together with its increase,

and shall be paid out only in the manner hereinafter provided.

§ 978. Board may receive donations. The board shall have

power to receive all donations, gifts and bequests that may be ofiered

or tendered to or for the benefit of such school, and shall on its order

expend the money accumulated for the purposes herein provided for.

§ 9'79. Donations, how disposed of. The board shall account

to the governor at least once in each year for all donations, gifts and

bequests tendered and received, and all moneys coming into the hands

of such board shall be immediately covered into the state treasury to

the credit of the industrial school fund.

§ 980. Work on building, when commenced. Whenever

a sum not less than twenty-five thousand dollars shall have accumu

lated for the benefit of such school, the board may, after advertising

for at least six weeks in a newspaper published at the seat of overn

ment and also in the count * where such institution is locate , let to

the lowest responsible bi der a suflicient amount of work on the

building herein contemplated to exhaust such sum, and may thereafter

do likewise with any sum of not less than ten thousand dollars, until

further provision shall have been made by the legislative assembly.

§981. Building, cost of. VVithin two montl1s after the

appointment of the board herein provided for, it shall meet and

determine the style, size and material of the building to be con

structed, but in no case shall such building cost when completed a

sum exceeding one hundred and fifty thousand dollars.‘

§ 982. Grant of site. This article shall become the law when

a site for the school herein provided for shall have been granted

absolutely to the state by the citizens of Ellendale, such site to con

tain 11ot less than forty acres, and the selection and approval of the

same shall be made by the board of trustees.
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§ 983. Deed of site. VVhen the site as herein provided for

shall have been selected and approved, the deed for the same shall be‘

filed in the oflice of the secretary of state.

ARTICLE 8.—STATE HOSPITAL FOR THE Iusana.

§ 984. Location of. The state hospital for the insane as now

established and located at Jamestown in the county of Stutsman,

shall continue to be the hos ital for the insane of this state, and shall

be known by the name of “ tate Hospital for the Insane.”

§ 985. Board of trustees, appointment of. Vacancies.

Such hospital shall be governed by a board of trustees consisting of

five members to be appointed by the governor as hereinafter pro

vided, and the term of office of such trustees shall be four ears,

except as. hereinafter provided, and shall commence on the first nes

day of April next succeeding their appointment. The governor at

each regular session of the legislative assembly shall nominate and,

b and with the advice and consent of the senate, appoint the trustees

ofsuch hospital in the place of those whose terms shall thereafter

first expire, and such trustees shall hold their offices until their

successors are appointed and qualified. The governor shall fill all

vacancies in the board by appointment to extend to the first Tuesday

of April succeeding the next regular session of the legislative assembly

and at such session the governor shall nominate and, by and with the

advice and consent of the senate, appoint some person to fill the

vacancy for the remainder of the term. Not more than two members

of the board shall be appointed from the same county.

§ 986. Sessions of board. Compensation of trustees.

The sessions of the board shall be held at the hospital and shall not

inany one year exceed twenty-four days in the ag egate, but the

vernor may, when deemed necessary, authorize ad itional sessions.

ach trustee shall receive three dollars per day for each day neces

sarily employed in attendance upon sessions of the board and all

necessary traveling expenses incurred therein, to be paid on the pre

sentation of proper vouchers containing an itemized statement of the

number of days’ attendance and the money actually expended as above

provided, dul verified by his oath and approved by the president or

secretary of t e board; and the state auditor shall audit such claims

and draw his warrant upon the state treasurer for the amount so

allowed. . .

987. Bond and oath of trustees. Each trustee shall,

before entering upon the duties of his oflice, execute a bond to the

state in the sum of five thousand dollars with two or more sureties to

be approved as provided in section 342, conditioned for the faithful

and impartial performance of his duties as such trustee; and he shall

take and subscribe an oath to be indorsed upon his bond, which oath

shall be the same as that required of other civil oflicers.

§ 988. Object of hospital. The object of such hospital shall

be to receive and care for all insane persons residing within the state

who may be committed to its care in accordance with the provisions

of this article, and to furnish all needed medical treatment, seclusion,

rest, restraint, attendance, amusement, occupation and support which

may tend to restore their health and recover them from insanity or to

alleviate their sufferings. The board of trustees shall have power

to discharge patients and to refuse additional applications for admis

§ 11. c. 125.1898.

§ 1. 0.68. 1885.

am’d.

5 ‘Z. c. 68. 1885.

§ 1. .-.. 93, 1889.
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sion to such hospital when in its judgment the interests of the patients

demand such discharge or refusal; and in the admission and retention

of patients, curables and recent cases shall have preference over cases

of lon standing, and violent, dangerous or otherwise troublesome

cases siall have preference over those of an opposite description.

§ 4, c_ 68, 1.;.5_ § 989. Trustees may take lands. The board of trustees may

take in the name of the state and hold in trust foi' the hospital any

, lands conveyed or devised, and any money or personal property given

or bequeathed to be applied for any purpose connected with'such

institution; but it shall not have power to bind the state by any con

tract beyond the amount of the appropriation which may at the time

have been made for the purpose expressed in the contract, nor to sell

or convey any part of the real estate belonging to such hospital with

out the consent of the legislative assembly, except that it may release

any mortgage or convey any real estate which may be held by it as

security for any money or upon any trust, the terms of which authorize

such conveyance. No trustee or oflicer of the hospital shall be either

directly or indirectly interested in any contract for the purchase of

buildin material, supplies or other articles for the use of the institu

tion. he board shall provide and keep a seal upon which shall be

inscribed the name of the hospital with such other words and devices

as they may deem appropriate.

5 6,;,_63 1,t~8;,_ § 990. Oficers of board. The board of trustees shall elect a

*"""l- president and secretary from its own number, whose term of otfice

shall be one year and until their successors are elected and qualified.

The board shall keep a record of its proceedings at all meetings in a

book to be kept for that purpose; and at its annual meeting next

preceding the biennial session of the legislative assembly it shall

mtke a report to the govemor of the condition and wants of _the

hospital, which shall be accompanied with a full and accurate report

of the superintendent, showing the annual cost per capita of the

inmates, and the per cent of discharges and recoveries, together with a

detailed account of all moneys received and paid out; five hundred

copies of which report shall be printed.

§-;_c_ 68,1.._-,_ § 991. Meetings Of the board. The annual meeting of the

am"‘~ board shall be held on the first Wednesday of September. Special

meetings for the appointment or removal of ofiicers, or for the

transaction of general business may be held upon the written request

of the president or of any three members of the board. Three

members of the board shall constitute a quorum for the transaction

of business.

g3_c_ 68‘ |&Q5_ § 992. Powers and duties of board. The board of trustees

‘- ° 1~’.‘-’-1"‘~’1- shall have general control and management of the hospital and shall

' make all by-laws, rules and regulations necessary for the government

"of the same not inconsistent with the laws of the state. It shall

appoint a superintendent, who must be a physician of acknowledged

skill and ability, a graduate of a reputable medical college and a per_

son possessing a good moral character. It shall, when the superin

tendent shall deem such appointment necessary, appoint one or more

assistant ph sicians, who shall possess like skill and ability and be

graduates 0 a reputable medical college; also a steward and matron,

all of whom shall be styled the resident ofiicers of the hospital,

and who shall reside therein and be governed by the laws and by

laws of such institution. The annual salaries of the resident

ofiicers shall be as follows: Superintendent, two thousand five hun
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dred dollars; steward, twelve hundred dollars; first assistant phy

sician, twelve hundred dollars; matron, five hundred dollars; and the

salaries of other assistant physicians shall be fixed and regulated by

the board of trustees according to length and quality of service, not

exceeding one thousand dollars per annum for each.

§ 993. Monthly visits by one trustee. One or more of the

trustees shall visit the hospital monthly, and the president of the

board, with the superintendent, shall make monthly examinations of

the accounts of the steward and certify their approval on the same

with his monthly balance.

994. Superintendent. Bond and oath. The superintendent

of the hospital shall, before entering upon the duties of his office, give

a bond to the state in the penal sum of twenty-five hundred dollars,

conditioned for the faithful and impartial discharge of the duties of

his office according to law, and the by-laws of such hospital, to be

approved by the board, and take and subscribe an oath faithfully and

diligently to discharge the duties re uired of him b law and the

by-laws of the board of trustees. e shall be the chief executive

oflicer of the hospital and shall have the entire control of the medical,

moral and dietetic treatment of the patients; he shall employ all

employees and assistants necessarily connected with the institution

below the grade designated as oflicers in section 992, and he may dis

charge any such employee at will and suspend any resident oflicer of

the hospital, except the steward, being responsible to the board for

the proper exercise of that power.

§ 995 . Duties of steward. The steward shall keep the accounts,

pay those employed in and about the hospital, and have personal

superintendence of the farm, garden and grounds, and perform such

other duties as may be assigned him by the by-laws, under the direc

tion of the board of trustees; he shall urchase all supplies for the

hospital wherever the best grade of artic es in suitable quantities can

be purchased at the lowest price, and, so far as practicable, in lar e

rather than in small quantities; and shall, if in his judgment it can e

done to advantage, advertise for proposals for staple articles and make

contracts for the furnishing of the same in bulk or in quantity as may

be needed for use.

§ 996. New buildings. Whenever any additional building is

erected or extensions, alterations or repairs are to be made in connec

tion with such hospital, the board of trustees shall have authority to

procure all necessary plans, drawings and specifications for such

buildings, alterations or repairs; to advertise for proposals for the

erection and completion thereof and to accept such bid as may seem

to it most advantageous, the contractor in each case to give

adequate security for the faithful performance of his contract; to

appoint and fix the compensation of a building superintendent who

shall superintend the work and perform such other duties in that

respect as the board may require, and to discharge him; also to

examine and certify to the correctness of his estimates and accounts

for work under the contract, and of the superintendent and the

employees.

§ 997. Appropriations not to be diverted. No portion of

any special appropriation for the erection of any building or for the

doing of any work or for any purpose other than ordinary expenses,

shall be drawn from the state treasury in advance of the work done

or the materials furnished, and only upon proper estimates thereof

§ 9, G. 68, 1885.

§ 10, c. 68. 1885.

am’d.

§ 11. c. as, 1885- '

§ is. c.68,1885..

§ 14, (B. 68, 1885.
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approved by the trustees, and no portion of any appropriation for any

purpose shall be drawn from the treasury before it shall be required

for the purpose for which it is made, and no appropriation which is

or may be made for one purpose shall be drawn or used for any other

purpose, and if at any time hereafter the sum appropriated by the

legislative assembly for any specific purpose shall be found insufficient

to complete and accomplish the purpose for which such appropriation

is made, then no part of the sums so appropriated shall be expended

or drawn from the treasury, nor shall any liability on the part of the

state be created on account of such appropriation. .

.§ 1_-,_c_,,8_18&,_ § 998. Patients. All patients of the hospital who are residents

*"""l- of this state shail receive their board and treatment free of char e.

The residents of other states or territories may be admitted to t e

hospital upon the payment of the first cost of such board and treat

ment as provided by the by-laws adopted by the board of trustees;

provided, that no resident of another state or territory shall be received

or retained to the exclusion of any resident of this state; and provided,

further, that should any patient be unwilling to accept gratuitous

board and treatment, the superintendent is authorized to receive pay

therefor, and is required to account for _the same in an itemized

monthl statement to the board of trustees as donations, to be duly

credite to the persons from whom they were received, and if the

superintendent shall receive any money for the purpose of furnishing

extra attention and comforts to any patient he shall account for the

same and for the expenditure in like manner.

§ 2;, c_ 1819, § 999. Care of patients to be impartial. Exceptions. All

patients in the hospital shall be regarded as standing on an equal foot

ing; and the several patients, according to their different conditions

of mind and body and their respective needs shall be provided for

and treated with equal care; provided, that if the relatives or immedi

ate friends of any patient shall desire it and pay the expenses thereof,

such patient may have special care and may be provided with a special

attendant, as may be agreed upon with the superintendent. In such

cases the charges for such special care and attendance shall be paid

quarterly in advance. The relatives or friends of any patient in the

hospital shall have the privilege of paying any portion or all of the

expenses of any such patient therein, and the 'superintendent shall

cause the account of such patient to be credited with any sums so

pal .

5 3-,‘, Q_ 1879, § 1000. Preference given in receiving patients. If at any

time it becomes necessa for want of room or other cause, to dis

criminate in the genera reception of patients into the hospital, a

selection shall be made as follows:

1. Cases of less than one year’s duration.

2. Chronic cases of more than one year’s duration, presenting the

most favorable prospects for recovery, shall be next preferred.

3. Those for whom application has been longest on file, other

things being equal, shall be next preferred.

4. VVhen cases are equally meritorious in all other respects, the

indigent are to be preferred.

9 3,, c_ .,,,_ 18,, § 1001. Proceedings when patient escapes from hos

am‘d- pital. If any patient shall escape from the hospital the superin

tendent shall cause immediate search to be made for such patient

and if such patient cannot be found he shall cause notice of such

escape to be forthwith given to the commissioners of insanity of the
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county where the patient belongs; and if such patient is found in

such county the commissioners shall cause him to be returned and

shall issue their warrant therefor as in other cases, unless the patient

shall be discharged.

§ 1002. Discharge of patients when cured. Any patient s31. c. 23.1819

who is cured shall be immediately discharged b the superintendent.

Upon such discharge the superintendent shal furnish the patient,

unless otherwise supplied, with suitable clothing and a sum of money

not exceeding twenty dollars, which shall be charged with the other

expenses of such patient in the hospital. The relatives of any atient

not susceptible of cure and not dangerous to be at large, sha l have

the right to take char e of and remove such patient on consent of the

hoard of trustees, an during the interim between the meetings of

the board the consent of two of the trustees shall be sufiicient.

§ 1003. Discharge of patients before cure. On application gag, C, 23, 1319,

of the relatives or immediate friends of any patient in the hospital

who is not cured and who cannot be safely allowed to go at liberty,

the commissioners of insanity of the county where such patient

belongs, on making provision for the care of such patient within the

county as in other cases, may authorize his discharge therefrom; pro

vided, that no patient who is under charge or conviction of homicide

shall be discharged without the order of the board of trustees.

§ 1004. Discharge of patient without application. When § 39,c.23,1s79.

any patient is discharged from the hospital by the authorities thereof, '5 1 6“

without application therefor, notice of the order of discharge shall at

once be sent to the commissioners of insanity of the county where

he belongs and the commissioners shall forthwith cause him to be

removed and shall at once provide for his care in the county, as in

other cases, unless such patient is dischar ed as cured. And if the

commissioners of insanity of such county ail or neglect to take and

remove such patient so discharged within thirty days from the date

of the order dischargin him and of the notice of the order so sent,

such county shall be lia le for and pay to the state the sum of two

dollars per day for the care and keepin of such patient at the hos

pital during the time commencing at t e expiration of thirty days

after the date of such order and notice. It shall be the duty of the

superintendent of the hospital to report all such delinquencies and

the time of any patient so kept beyond such period of thirty days,

giving the name thereof, the county where such patient belongs, the

amount due from such county for such charge, to the governor, for

the year ending on the thirtieth day of June each year. It shall be

the duty of the state board of equalization to include and cha e such

amount so reported to each county so named, and the same s all be

included and made a part of the tax levied against such county, in

addition to the amount so levied by such board for state purposes.

§ 1005. Attorney general to bring suit, when. Upon the §-,_c_66_188-,_

neport of the superintendent provided for in the preceding section, it

shall be the duty of the attorney general to bring an action against

the county so indebted, for the amount due the state, and any judg

ment obtained in such action may be enforced as other judgments

against counties are enforced. -

§ 1006. Superintendent not responsible for reception of §4:z, 1.-.23. rm.

patient, when. The warrant of the commissioners of insanity

authorizing the admission of any person to the hospital as a patient,

accompanied by a physician’s certificate as provided by law shall
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g 44, c. 2:3. 1: 19.

§ 4s.e.za.1s19.

2, 0. 185, 1890.

1, c. 121, 189.5.

I lis ed at the city

Ito

operate to shield the superintendent and other oflicers of the hospital

against all liability to prosecution of any kind on account of the

reception and detention of such persons in the hospital; provided,

such detention shall be otherwise in accordance with the laws and by

laws regulatirfi its management.

§ 1007. ospital seal to be afilxed. The superintendent

-shall affix the seal of the hospital to each notice, order of discharge,

report or other paper required to be given or issued by him.

§ 1008. Board to furnish blanks to commissioners of in

sanity. The board of trustees of the hospital shall provide the

commissioners of insanity of each organized county with such blanks

as may be necessary to enable them to comply with the provisions of

this article, and also with a copy of the by-laws of the hospital, when

printed.

ARTICLE 9.— Sonmans’ Home.

1009. Location Of. The soldiers’ home as located and estab

of Lisbon in the county of Ransom, shal] continue

as such at said place.

§ 1010. Objects of. The object of the soldiers’ home shall be

provide a home and subsistence for all honorably discharged

soldiers, sailors and marines who have served in the army or navy of

the United States, and who are disabled by disease, wounds, old age

or otherwise, and their wives and widows.

101 1. Who may be admitted. No applicant shall be admit

te to such home who has not been a resident of this state at least one

_ year next preceding his application for admission therein, unless he

5 a.<:.1a.'.,1ss>0.

cmw:

3°?’ :5‘?

B_IIlIIl

P..

,.,_.e?

?v)er§ed in a Dakota regiment or was accredited to the ten'itory of

a ota. '

§ 1012. Granted lands and funds pledged. All lands which

have been or may be hereafter granted by the United States or by this

state for a soldiers’ home are hereby set apart for the support of such

home, and all the proceeds from the sales of such lands are hereby

pledged as a perpetual fund for the use and benefit of such home.

§ 1013. Board of trustees, how appointed. The general

supervision and overnment of the home shall be vested in a board of

five trustees to e styled “The Board of Trustees of the Soldiers’

Home,” each member of which shall have served in the army or navy

of the United States, and who shall be appointed by the governor by

and with the advice and consent of the senate, no two of whom shall

be from the same count , except the county wherein the institution is

located, from which at east two of the members shall be appointed.

The members of the board shall hold their ofiice for the term of two,

three, four and five years respectively, except the chairman of the

board who shall hold his otfice for one year only. The time for which

each member shall hold his oflice shall be designated in his certificate

of appointment; provided, that when not otherwise incompetent, in

the opinion of the governor, the commander or chief oificer of the

organization known as the Grand Army of the Republic, shall be

appointed as chairman of such board, and the appointment of such

chairman shall be made each year immediately after his election by

such organization, without the advice or consent of the senate. The

compensation of the trustees shall be three dollars per day each for

not exceedin twenty-four days in any one year and their necessary

expenses whi e performing the duties of their office.

268



(MaNmMeLmHMHmm. POLKHCALCODE §§ 1014-101s

§ 1014. Oath and bond of trustees. Before entering upon

the duties of his ofiice each member of the board shall take and sub

scribe the oath required of other civil ofiicers and execute a bond to

the state in the sum of three thousand dollars with two or more

sureties, to be approved by the overnor, conditioned for the faithful

performance of his duties and t e honest and faithful disbursement

of and accounting for all moneys which may come into his hands

under the provisions of this article, which bond and oath shall be

filed in the office of the secretary of state.

§ 1016. Meetings of board. Reports. It shall be the duty

of the board to meet annually on the first Tuesday in June, and at

such meetin it shall elect a secretary whose compensation shall

be determine by the board and who shall hold his ofiice for one year

or until his successor is elected and qualified. The board shall have

four regular meetings in each year and not to exceed two special meet

ings, and may adopt a seal and make rules and regulations not incon

sistent with the constitution of the United States or of this state for the

management and government of such home, includin such rules as it

shall deem necessary for the preservation of order, en orcin discipline

and preserving the health of its inmates. The board sha l annually

make full and detailed reports of the disbursements of the home and

its condition, financial and otherwise, to the govemor and to each

regular session of the legislative assembly.

§ 1016. Commandant and subordinate omcers. Qualifi

cations. Such board shall have the power and it shall be its duty to

appoint a commandant for said home who shall serve during the

pleasure of the board and who shall be one who was honorably dis

charged from the military or naval service of the United States, who

served in the war of the Rebellion, whose salary shall not exceed

twelve hundred dollars per annum, and who shall nominate, subject

to the approval of the board, all necessary subordinate ofiicers who

shall all be persons either honorably discharged from the service of

the United States or widows of honorably discharged soldiers. Such

subordinate ofiicers may be removed by the commandant for inef

ficiency or misconduct, but in case of removal he must make a detailed

statement of the cause thereof to the trustees and the board shall

have the power to reinstate such persons. The compensation of the

subordinate oflicers shall be fixed by the board.

§ 1017. Funds, how kept. All moneys that may arise from

the interest received on all money derived from the sale of lands

appropriated for such home, includin all money received from the

rental of such lands, and all moneys fiereafter appropriated for such

home by this state and all money received from other sources shall

be deposited with the state treasurer, to be by him transmitted at

least once in every sixty days to the institution treasurer, if he shall

have qualified as provided by law, and such money when received by

such institution treasurer shall be used exclusively for the benefit of

such home as provided by law.

§ 1018. Majority of board to approve contracts, etc.

Every contract to be performed by the board must receive the

approval of a majority of the trustees in regular session, in order

to be valid. All proceedings of the board shall be recorded in a

book to be kept for that purpose and open to the inspection of any

person on request.

§ 6, c. 165, l!9lJ.

§ 10. (I. 1815,1890.

§ ll, (2.165. 1890.

axn’d.

§ 14. 6.165, X890.
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g 1.0.10-4,1895. § 1019. Governor to accept grant. The ovemor is em

powered and directed to accept for the- state the conditions imposed,

- by an act of congress, entitled “An act to provide aid to state or terri

torial homes for the support of disabled soldiers and sailors in the

United States, approved Aug. 27th, 1888.” He is further directed to

send to the president of the board of managers of the national home

for disabled volunteer soldiers a copy of all laws ‘bearing upon the

establishment, regulation and maintenance of the soldiers’ home at

Lisbon, with all printed regulations, relating to the mana ement of

the home now in force, together with a copy of this an the next

section. '

§ 1020. Auditor to receipt for money. The state auditor is

empowered to receive and receipt for any and all money which may

become due to the state by reason of said act and to turn the same

into the state treasury for the use and benefit of the state soldiers’

home, to be disbursed and accounted for in the same manner as other

money appropriated out of the treasury for such home.

§ 2. C. 104.1895.

CHAPTER 11.

GENERAL PROVISIONS RELATING TO PUBLIC INSTITU

TIONS.

ARTICLE 1.——-FLAGS T0 BE DISPLAYED.

§ 1021. Flags displayed o_n public institutions. The flag

of the United States shall be displayed upon all state institutions

between the hours of nine o’clock A. M. and four o’clock P. M. of

each day.

§ 1022. Expenses, how paid. It is the duty of the ofiicials in

charge of the various state institutions to make the necessary arrange

ments for carrying out the provisions of the preceding section and the

expenses necessarily incurred in so doing shall be audited and paid

by the state auditor in the same manner as bills for incidental

expenses are audited and paid.

Q 1, e. 69, 1890.

§ 2, c. 69, 1890.

ARTICLE 2.——EXPENDITURES AND Taaxvsrsa or Ftsns.

§ 1023. Excessive expenditures prohibited. Emergency.

It shall be unlawful for any board of trustees, commissioners, directors,

person or persons having the control or management of public

institutions of the state, or having in any manner whatsoever the

responsibility of disbursing or expending any money appropriated

by the state, either directly or indirectly, or in any manner whatso

ever to expend or to agree or contract to expend for the use or benefit

of any institution or purpose any amount in excess of the sum

appropriated for such institution or purpose, nor shall any amount

appropriated for any specific purpose or fund be used for or trans

ferred to any other purpose or fund; provided, that when in the belief

of any such board, person or persons, an emergency exists, and the inter

ests of the state are jeopardized by reason of the exhaustion of the

amount appropriated, or by cause for which there is no provision of

law, the matter with all relative facts, shall be referred to a commis

Q 1, 0. 23, 1895.
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sion consisting of the governor, secretary of state and state auditor,

who may authorize the transfer of money from one fund to another

fund of the same institution or purpose, or who may in extreme cases

authorize money to be drawn from the state treasury to meet the

emergency.

§ 1024. Penalty. Any board of trustees, commissioners, di- §2.c.23,1895..

rectors, person or persons violatin _the provisions of the last section

shall be conjointly and individua y liable for all amounts so used or

transferred and shall forfeit his or their ofiices.

, § 1026. Trustees not to be interested in contracts. No §1. C. -.s.1a9s.

_member of any board of trustees or managers, or any officer or

employee of any state, educational, charitable or correctional institu

tion now existing in this state or which may hereafter be established

by law shall be interested, directly or indirectly, in any contract,

purchase or sale for or on account of, the institution with which he

may be connected.

§ 1026. Penalty. Any violation of the preceding section shall § 2. c. ~r;.1s95.

be suflicient cause for removal from oflice.

ARTICLE 3.-—INSL‘RANCE or PUBLIC BUILDINGS.

§ 1027. Property to be insured. Governor to approve §1.c.ss, um.

company. It shall be the duty of the boards of trustees of the

respective state institutions to cause to be insured in such insurance

-companies as may be approved by the governor, for the benefit of the

state, the public buildings and contents under their control respect

ively, for an amount not to exceed two-thirds of their value; and for

that purpose they are authorized to expend such a sum as may be

necessary, and upon presenting vouchers therefor to the state auditor

it shall be his duty to draw a warrant upon the state treasurer in pay

ment of the sum so expended.

§ 1028. Duty of governor. It shall be the duty of the gov- § z_c_6g'1gg7_

ernor to cause to be insured all other public buildings and their con

tents belonging to the state, for the benefit of the state, and not to

exceed two-thirds of their value and for that purpose the state auditor

shall draw his warrant. upon the state treasurer in payment of the

premiums for such insurance.

§ 1029. In event of 1088. In the event of a loss occurrin §3,¢_3g,1gg7_

under any policy upon any public building or the contents insure

under the provisions of the last two sections, the money received

from the insurance shall be used and expended by the govemor or

board of trustees, as the case may be, in the erection or repair of the

building upon the site of the one injured or destroyed and replacing

the contents, and such building shall be occupied and used for the

same purposes as the one damaged or destroyed. Policies issued

under the provisions of~the two" preceding sections shall run in the

name of the state and shall be for a term of three years.

ARTICLE 4.——L1smrE COAL T0 BE Usan.

§ 1030. Public institutions to use. The various state insti

tutions, county buildings and public schools of this state shall use for

fuel native or lignite coal, and it shall be unlawful for any oflicer to

purchase for use in such institutions, county buildings and public

s 1, c. 44, ism.

E 1. c. as. ms.

am'd.
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§ 1. c. 65. 1893.

am’d.

§ 2. c. es. 1893.

§ 3. c. 65. 1893.

§ 1. c. 166. 1890.

am'd.

schools any coal other than that taken from the mines within the

boundaries of this state. This section shall not be construed, how

ever, as prohibiting the use of wood at such institutions, county

buildings and public schools, when the cost thereof does not exceed

that of native coal.

C HA P T E R 1 2 .

FIREMEN’S ASSOCIATION.

§ 1031. Appropriation for. There is annually appropriated l

out of any money in the state treasury, not otherwise appropnated,

the sum of one thousand dollars for the use and benefit of the North

Dakota Firemen’s Association for the purpose of promoting the

efficiency and growth of its different departments, and the holding of

an annual tournament according to the rules and regulations of such

association. Such money shall be paid to the treasurer of such asso

ciation and by him paid out only on the order of the president and

secret of such association, for the purposes herein mentioned.

§ 10 2. Report of ofiicers. The president, secretary and

treasurer of such association, shall, within thirty days after the ter

mination of each tournament, make to the state auditor a full and

complete report, duly verified by the secretary, of the disposition of

all moneys received by such association from the state.

§ 1038. Tournament.

time and place at which such tournament is to be held shall be deter

mined at the annual state convention of such firemen’s association;

the name of Wl11Cl.1 place with the date of tournament, shall be for

warded at least thirty days prior to the holding of such tournament,

to the state auditor by the secretary of such association. Such

secretary shall also furnish the state auditor with the name and

address of the treasurer of such association, and it is the duty of the

state auditor to pay to such treasurer, not later than the first day of

June of each year, the sum so appropriated, but not, however, until

such association shall file with the state auditor a good and sufiicient

bond in the sum of two thousand dollars, conditioned for the faithful

disposition of the funds so appropriated.

C H A P T E R 1 3 .

STATE LIBRARY.

§ 1034. Secretary of state to have custody. The secretary

of state shall have the care and custody of the state library.

§ 1035. Secretary to purchase books. Appropriation.

There is hereby appropriated out of any money in the state treasury,

not otherwise appropriated, the sum of one thousand dollars annually,

to be expended by the secretary of state under the direction of the

judges of the supreme court in purchasing for the state library such

volumes of the supreme court reports, digests and statutes of any state

or territory, where such volumes cannot be procured by exchange,

Payment of appropriations. The.
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and for the purchase of such other books and documents as may be

deemed desirable for such library. Before purchasing such books the

secretary of state shall advise with and consult the judges of the

supreme court as to what books shall be purchased.

§ 1036. Appropriation for care and custody. There is

hereby appropriated out of the state treasury the sum of five hundred

dollars annually to be expended under the direction of the secretary

of state in procuring the services of a competent person as state

librarian, whose duties shall be to have the care and custody of such

ibrary. _

1037. Accounts, how paid. Upon the" presentation of veri

fie accounts of the secretary of state for the purchase and cost of

transportation of any such volumes and for the care and custody of

such library, the state auditor shall draw his warrant on the state

treasurer for such amount.

C H A l’ T E R 14.

STATISTICS.

§ 1038. Assessors to furnish statistics. It shall be the duty

of the several county, township, city and village assessors of this state

at the time of listing property for taxation each year to require each

person, firm, company and corporation in his assessor district to make

a statistical statement of facts relating to agriculture, horticulture, stock

raising and such other subjects as may be required by the state statis

tician, in the manner provided for herein and specified in the instruction,

given by the state statistician; and each assessor shall make such other

statistical returns, not herein mentioned, as may be required by the

state statistician, of and through the county auditor; and each as

sessor shall make a returntof such statements in tabulated form to the

county auditor at the time of returning the lists of property for taxa

tion. Such statement shall be made under oath by the persons or b the

managers or agents of the firms, companies or corporations, and i any

such person refuses pr neglects to make such statement under oath, it

shall be the duty of the assessor to obtain such information to the

best of his ability from nei hbors or others that may be supposed to

be best pre ared to furnis it, which information, so obtained, the

assessor shal indicate how procured and whether he has reason to

believe the same to be reliable. Each assessor shall make an alpha

betical list of the names of the persons refusing to make such statements,

with their post oflice addresses, which list he shall return to the county

auditor.

§ 1039. What statistical statement to contain. The statis

tical statement mentioned in the foregoing section shall contain,

among other thin s, answers properly classified to the following ques

tions: What is t e number of farms, the number of acres cultivated

or to be cultivated to crop for the current ear, together with the

acreage and product, for the year immediate y preceding, of wheat,

oats, barley, flax, corn, rye, potatoes, cultivated and wild hay and other

farm produce. The number of mules, horses, milch cows and other

cattle, sheep and hogs subdivided into the breed or classes to which

§ 2, 0. 166. 1890.

§ :-1,0. 166.1890.

§ 1. c. ll-1. 1891.

am'd.

g 2, c. 114. 1391.

am’d.
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_ The number of pounds of wool clipped, and the dairy

products for the past ear. The number and kinds of trees grown in

cultivated or planted orests; the number of nurseries and the acreage

of each; the number and kind of fruit trees, berries a11d vines, and

the orchard products for the preceding year. The male and female

population of each county, township, city and village, and the number

of blind, deaf and dumb, insane and idiotic in each assessor’s district.

§ 1040. Statistics,how obtained. ‘Each assessor shall perform

the service required of him by a personal visit to each dwelling house

and to each family in his township, district, city or village, and shall

ascertain by inquiries made of some member of each family, if any

one can be found capable of giving the information, but if not, then he

shall obtain such information from the most reliable source; and he

shall personally visit the farm, shops and other places in the district,

respecting which information is required, as specified on the blanks

furnished him by the state statistician, and he shall obtain all informa

tion from the best and most reliable sources. The county auditor shall

furnish to each assessor in his county such blanks as may be neces

sary for taking such statements, which blanks shall be furnished by

the state statistician to the county auditors, together with printed

instructions explaining the duties of the assessor in collecting the statis

tics aforesaid; and the county auditor shall, within thirty days after

such statements are returned to him, make out in duplicate a tabular

statement thereof, by assessors’ districts, properly verified, one copy of

which shall be preserved in the office of the county auditor and the

other forwarded to the state statistician. In case such statement is

not received by the state statistician on or before the fifteenth day of

Au ust of any year he shall notify such county auditor in writing of

suci delinquency and shall cite him to the provisions of this section,

and if such auditor refuses or neglects to prepare and forward such

statement on or before the fifteenth day of September the state statis

tician shall report such fact to the attorney general, who shall at once

proceed to enforce the penalties provided in section 1042.

§ 1041. Compensation. The services herein required of the

several assessors shall be performed at the same time that they list

property for taxation. They shall not be paid for such services

separately but for the time employed in collecting such statistics and

for listing property for taxation they shall be al owed and paid as for

one and the same service; and they shall be a owed and paid the

same per diem for the discharge of the services required herein as is

now or shall hereafter be provided for listing property for taxation;

provided, that an assessor shall receive no pay for services as assessor,

except on presenting a certificate from the county auditor that he has

fully complied with the requirements of the foregoing section; and

it is the duty of the county auditor when any assessor fails to make

proper and complete returns of the statistics required herein, to with

hold such certificate until the work is fully and properly completed,

and to return forthwith the blanks to such assessor, indicating to him

the deficiencies in such statistics and what is needed by way of cor

rection, and shall specify a reasonable time within which such assessor

shall fully complete the work and return the same to the county audi

tor; and it shall be the duty of such assessor immediately to carry

out the instructions of such auditor and return the statistics com

pleted, within the time prescribed. In case of his failure to comply

with such requirement, such assessor shall forfeit all compensation

they belong.
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and be subject to the penalties p1'esoribed in the next section; and it

is the duty of the county auditor to enter complaint against such

assessor and the state’s attorney of the county shall prosecute the

same; and any judgment or penalty so recovered against any such

assessor shall be a lien against all real and personal property owned

by such assessor. In case any assessor fails to complete such statis

tics and return the same to the count auditor within the time pre

scribed, after they have been retume to him by the county auditor

with the proper instructions for completion, such county auditor shall

appoint some suitable person to collect or complete the statistics for the

district, and such appointee shall perform such work as provided in the

case of a regularly chosen assessor and shall be entitled to compensation

at the same rate to be paid as provided for assessors. The failure of

any county auditor to require the complete performance of duty by

assessors as herein provided or to enter complaint against any assessor

who shall fail to perform his duty as herein provided shall be deemed

a misdemeanor and such auditor shall be liable to the penalties pre

scribed in the next section.

§ 1042. Penalty for neglect or refusal. Any assessor or

county auditor who shall willfully neglect or refuse in whole or in

part to perform the duties required in the foregoing sections, shall be

guilty of a misdemeanor and upon conviction thereof shall be fined

in a sum not less than twenty nor more than one hundred dollars.

§ 1 043. County auditor to furnish statistics to state statis

tician. Each county auditor shall, upon request, furnish to the state

statistician such information from the county records regarding the

county, its financial condition, products and other statistical informa

tion as may be requested, on blanks furnished by the state statis

tician, and the refusal or neglect of any county auditor to furnish such

information within thirty days from the receipt of such request shall

be deemed a misdemeanor and shall subject such auditor to the

penalties prescribed in the preceding section.

§ 1044. Duty Of state statistician. The state statistician

is hereby required to carry into effect the provisions of the

foregoing sections relating to the collection and compilation annually

of the statistical data therein mentioned, and he shall cause the

returns when received to be arranged, classified and published in the

best and most convenient manner in order to exhibit the annual

growth and development of each county in the state.

§ 1,045. Expenses to be paid by state. The expenses in

curred in procuring and furnishing the necessary blanks, stationery

and postage and compiling and publishing the statistical information

herein required, shall be paid by the state treasurer on the warrant of

the state auditor, which shall be issued on the presentation of the

account of the state statistician duly verified, when approved by the

§ 6. <~. 114. 1891.

am’d.

§ T. c. 114, 1891.

am’d.

§S. L‘. 114.1891.

governor.

275

§ 9. c.114. 1891.



§§ 1046-1052
POLITICAL CODE. Highways, Bridges

§ 1. c. 149. 1890.

§ 2. 0. 149, 1890.

§ 3. c. 149, 1390.

Q 1, 0. 199, 1890.

5 1. c. 29. Po!. C.

am_‘d.

53.0. 29, Pol. C.

am’d.

g 44, c.29, Pol.C.

C H A P T E R l 5.

GREAT SEAL OF THE STATE.

§ 1046. Great seal. The seal prescribed in section 207 of the

constitution shall be the great seal of the state, and a description in

writing of the same shall be deposited and recorded in the oflice of

the secretary of state and remain a public record.

§ 1047. Dimensions of seal. Upon every seal of a court or

ofiicer of this state required or authorized to have a seal, there shall

be engraved the words “State of North Dakota” and the name of the

court or ofiice in which the seal is to be used, and all such seals,

Except the great seal, shall be one and five-eighths of an inch in

iameter.

§ 1048. Temporary seal may be authorized,when. When

any court of record is unprovided with a seal, the judge thereof may

authorize the use of any temporary seal or of any device by way of

seal until the same is provided as aforesaid.

C H A P T E R 1 6 .

DEPOSITORY FOR STATE TITLES.

1049. Deeds and title papers of state deposited, where.

Al abstracts and conveyances of title to this state of any lands now

owned or hereafter acquired by the -state, whether such lands are

held for penal, educational, charitable or other institutions or pur

poses, shall be by those in whose charge such conveyances now are

or may come, deposited with and remain in the control of the secre

tary of state.

C H A P T E R l 7 .

HIGHWAYS, BRIDGES AND FERRIES.

ARTICLE 1. — OPENING AND VACATING HIG>H\VAYS.

§ 1050. Public highways defined. All section lines are pub

lic highways as far as practicable, and all existing hi hways shall con

tinue as such until changed or vacated according to%aw; but no road

traveled or used by one or more persons over another’s land shall

hereafter become a public highway by use.

§ 1051 . Width of highways. Public highways along section

lines shall be sixty-six feet wide and shall be taken equally from each

side of such lines.

§ 1062. Highways between two owners. Public hi hways

laid out upon a line dividing the lands of two individuals s all be

taken equally from the land of each so far as practicable.
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§ 1063. Before whom proceedings brought. - In the open

ing, vacating or changing of a highway outside of the limits of incor

porated cities, villages or towns, all proceedings relating thereto, to

acquire right of way and to all other matters connected therewith

shall be under the charge and in the name:

1. Of the board of county commissioners, if the county is without

a civil township organization, or if the road is in territory not organ

ized into a civil township.

2. Of the board of township supervisors of organized townships.

3. Of the boards of county commissioners of each county in case

the road is between or in two or more counties.

-1. Of the board of township supervisors of each organized civil

township in which an part of the road is situated if the road is situated between two civilltownships or in more than one civil township.

5. Of the board of township supervisors of each organized town

ship and of the board of county commissioners in case the road is situ

ated partly in an organized township and partly in an unorganized

township.

§ 1054 . Petition for vacating or changing. Any ten persons

ownin lands in the vicinity of the highway proposed to be opened,

vacate or chan ed may petition in writing the board having juris

diction as provided by the provisions of the last section to vacate or

change a highway or to lay out a new highway. \Vhen the petition

is for the vacation or change of a highway or the opening of a new

highwa upon the dividing line, or in two or more counties or town

ships, the same course must be pursued as in other cases, except that

a copy of the petition must be presented to the board of each county

or townshipwhich must appoint viewers to act jointly and report to

their respective boards the action of such viewers.

§ 1055. Contents of. The petition shall set forth and describe

particularly the highway to be vacated, changed or opened, and if the

same is changed or opened, the beginning, course and termination of

the highway proposed to be changed or opened, together with the

names of the owners so far as ascertainable, of the lands through

which the same passes, whether such of the owners as can be found

consent thereto, and if not, the probable cost of the right of way

where such consent is not had, the necessity for and the advantages

of the proposed road.

§ 1056. Appointment of viewers. Upon filing such petition,

the board with which the same is filed, must appoint three viewers to

view any proposed change of an old or any new road proposed to be

opened and submit to the board an estimate of the cost of the change

0r opening, including the purchase of the right of way and their views

of the necessity thereof.

§ 1067. Qualifications, oath and duties of viewers. The

viewers must be disinterested citizens of the county or township, as

the case may be, but not petitioners; they must swear to discharge

their duties faithfully and must view and lay out the proposed change

or new highway over the most practicable route, notify each resident

Owner or ent of the land over which it passes of the proposed route,

ascertain w ether the resident owners consent thereto, and the amount,

if any, that they claim or demand for the right of way over the same,

estimate the actual damage to any land over which it passes, or the

cost of bridges or grading necessary, the necessity for and public con
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venience to be subserved by the highway and whether the opening

thereof or change therein proposed should be made.

§ 1058. Report of viewers. When the view of the proposed

chan e or new highway is completed, the viewers must report to the

boarg by which they were appointed:

1. The course, termini, length and probable cost of the proposed

highway. '

2. Their estimate of the damages to the owners of any land over

which it is proposed to run the highway.

3. The names of the land owners who consent to give the right of

way, and their written consent thereto. .

4. The names of the land owners who do not consent and the

amount of damages claimed by each, but when there are nonresident

land owners and no agent upon the land, upon whom notice can be

served, such nonresident land owners must be considered as noncon

senting unless their written consent is obtained.

5. buch other facts bearing upon the subiect as it may be import

ant for the board to know.

6. They may also, in their discretion, or by order of the board,

report upon the feasibility and cost of any other route than the one

petitioned for, which would subserve the same purpose.

§ 1059. Compensation of viewers. The viewers must each

be paid not to exceed two dollars per day for their services, out of the

road fund of the district through which the road passes.

§ 1060. Hearing. Notice of. Service. The board, at the next

meeting after the filing of the report, or at the time when the report

is filed, if then in session, must fix a day for hearin the same and

notify the owners of the land not consenting to give t e right of way,

of the hearing, by written notice to be served on them personally,

or on the occupant or agent of the owner; or if neither the owner,

agent of the owner or occupant, can be so notified by reason of non

residence or other cause, by posting notices, one at a conspicuous

place on the land or left at the owner’s, agent’s or occupant’s residence,

and one at the court house, ten days prior to the date fixed for the

hearing.

§ 1061. Board to hear proof and award damages. The

board shall, on the day fixed for the hearing, or on the day to which

it may be postponed or adjourned, hear the evidence and proof from

all the parties interested for and against the proposed change or new

road, ascertain and by order declare the amount of damages awarded

to each nonconsenting land owner and declare the report of the

viewers to be approved or rejected.

§ 1962. Order after hearing. If the board approves the

report and there are no nonconsenting land owners the highway

must by order be declared a public highway, and the road supervisor

ordered to open the same to the public, and, if the board orders it the

county surve or shall survey and plat the same and file his field notes

with the clerh of the board.

1063. Damages set apart for owner. The board upon

ma ing an order establishing the location or change of any highway

must order the amount of damages sustained by each person owning

or claiming lands or any improvements thereon and affected thereby,

as finally fixed and assessed by it to be set apart in the treasury out

of the proper fund to be paid to the proper owner or claimant, if
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known. and to be kept for the owner or claimant if unknown, and to

be paid to him upon the order of the board upon his showing or

establishing his right or title to such lands or improvements.

§ 1064. When money returned. Any money set apart as

herein provided for must be returned to the fund from which it was

set apart if not paid to or accepted by the proper owner or claimant.

If the awards are all accepted, the road must be declared a public

highway and be opened as above provided.

§ 1066. Damages, how determined. The damages must be

determined by ascertaining the benefits and damages accruing to any

person by reason of the changing or the layin out of such road, and

the sum estimated as benefits must be de ucted from the sum

estimated as damages in computing the amount of damages to be

awarded.

§ 1066. Procedure when award refused. If any award of

dam es is not accepted within thirty days from the date of the award

it sha be deemed rejected by the land owners. The board must, if

any award for damages is rejected, by order, direct proceedings to

procure the right of way to be instituted by the state’s attorney of the

county under and as provided ' e cha ter on emi ' '

the code of civil procedure, against all nonaccepting land owners,

and when thereunder the right of way is procured, the road must be

declared a public highway, and opened as hereinbefore provided.

§ 1067. From what fund awards paid. All awards by

agreement, ascertainment by the board or by the court, and all

expenses of viewing, surveying, laying out or changing any road must

be paid out of the road fund upon the order of the board.

§ 1068. Record of viewers’ report. If the highway is opened

or changed, the final report of the viewers, including the plat, field

notes and report of the surveyor must be recorded in the ofiice of the
county auditor in a book kept for that purpose. i

§ 1069. Not ordered through growing crops. No hi hway

must be ordered opened through fields of growing crops or a ong a

line where crops would thereby be exposed to stock until the owner

thereof has sutficient time to harvest and care for such crops.

§ 1070. Notice to road supervisor. When any hi hway is to

be changed or laid out, the county auditor or the clerk 0 the board,

as the case may be, must notify the road supervisor or overseer of

highways, as the case may be, of the proper district and fumish him

with a certified copy of the order of the board.

§ 1071. Record of judgment or conveyance. In all cases

where consent to use the right of way for a highway is voluntarily

given, purchased, or condemned and paid for, either an instrument in

writing, conveyin the right of way and incidents thereto executed

and acknowledge by the party making it, or a certified copy of the

judgment of the court condemning the same, in which the land so

conveyed or condemned must be particularly described, must be made,

and filed and recorded in the ofiice of the register of deeds. i

§ 1072. Repair of highways across railroads, etc. When

ever hi hways are laid out across railroads, canals r ditches on

public ands, the owners must at their own expen so repair their

roads, canals or ditches that the public highway may cross the same

without damage or delay, and when the right of,-way for a public
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hi hway is obtained through the judgment of any court, over any

rafiroad, canal or ditch, no damages must be awarded for the simple

right to cross the same. ‘

§ 1073. Removal of fences. Notice to owner. When the

change of an old or the opening of a new road makes it necessary to

remove fences on land donated, purchased, or condemned by order of

the court for road or highway purposes, notice to remove the fences

must be given by the road supervisor to the owner, occupant or agent,

or by posting the same on the fences; and if the same is not removed

within ten days thereafter or the removal commenced and pursued

with due diligence, the road supervisor may cause it to be removed at

the expense of the owner and recover of him the cost of such removal

and the fence material may be sold to satisfy the judgment.

§ 1074. Laid out on section lines. Highways must be laid

out and opened when practicable upon subdivision or section lines.

§ 1075. Changing highway to section lines. Upon a petition

for that purpose by a majority of the owners of the lands bordering

upon or through which an highway passes, when it can be done

without material damage, the board may change such highway to

subdivision or section lines, and lay out and open the same thereon.

ARTICLE 2. —GENERAL PROVISIONS.

§ 1076. Highways on county or township lines. Public

highways established on county or township lines shall be opened

and repaired by the supervisors of the proper road district on each

side thereof, and by the joint labor of the persons in each of such

districts in each county or township.

§ 1077. Settlers have same rights as freeholders. In

all applications_for the location, change or vacation of any public

highway, actual settlers upon any public land shall have and possess all

the rights in this chapter granted to owners.

§ 1078. Public Lands. Damages. When any person shall

acquire the title to government land over which an road has been or

may hereafter be duly laid out, subsequent to the aying out of such

road, the person so acquiring such title shall within three months

after the receipt of his patent therefor assert his claim for damages in

the manner hereinbefore provided in case of locating highways, and

such roads shall remain and be public hi hways, but his damages, if

any, shall be paid, and in case of a fai ure to assert his claim for

damages within the time aforesaid, he shall thereafter be barred

from assertin such claim.

§ 1079. ccupying claimants. All public lands in this state,

settled upon and occupied, shall be subject to all the provisions of this

chapter so far as the rights and liabilities of such settlers are con

cerned.

§ 1080. Hedge protection. Any person cultivating a hedge

I or trees upon his lands adjoining a public highway and desiring to

fence the same, may place such fence seven feet over and upon such

highway, provided it does not obstruct the public travel.

§ 1081. County road fund. In each county of this state, havin

a population of five thousand or more, according to the latest Unite

States or state census, there may be levied and collected annually, as

other count taxes are levied and collected, a property tax of not less

than one mi l on each dollar of the assessed valuation of all taxable
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property in the county, except in incorporated cities and villages,

which, when collected, shall be kept as a distinct fund, to be known

as the county road fund, and expended in the improvement of high

ways, under the direction of the board of county commissioners, as

herein provided. Such tax shall be in addition to all other taxes for

highway gurposes otherwise prescribed by law.

? 108 . Fund, how expended. Such fund shall be expended

on y in ading, ditching and surfacing, in proper form and conditionfor pubfilc travel, such hi hways or arts of highways, howsoever

established, as constitute the principalhhoroughfares of the county

communicating with shipping points and market places resorted to

by inhabitants of the county, for which the means otherwise pro

vided are not, in the opinion of the county commissioners, sufiicient,

and then only upon petition of persons owning taxable property and

residing in the vicinity of the highways in each case upon which

such improvement is asked, to the number of at least one hundred.

§ 1083. Petitions for improvements. Survey. Such peti

tion shall be presented at the regular meeting of the board of county

commissioners, and thereupon the board shall direct such investiga

tion as may be necessary to inform it as to the utility and probable

cost of the proposed improvement, and may for that purpose order a

preliminary survey, and at its next succeeding July meeting, it shall

determine what highways or parts of highways designated in such

petition shall be soimproved, and estimate the probable amount of

money that will be required to complete such improvement, and how

much can be reasonably provided for, and for the completion of sim

ilar improvements previously in part made by the tax levy for the

current year, and shall lev such tax accordin ly.

§ 1084. Board to a. vertise for bids t%r work. At its regu

lar April session in each year, the board of county commissioners

shall determine what amount of such funds is or will be available for

expenditure during the ensuing season, in improvements previously

ordered, and shall apportion such available funds, as nearly as may

be to the several highways upon which such improvements have been

ordered, but no part thereof shall be set apart for the benefit of any

highway upon which the work of improvement has not been com

menced, until sufiicient provision shall have been made for the com

pletion of the work upon highways whenever it has been in part per

formed. It shall thereupon advertise in an issue of each week of

some newspaper of the county until the last Saturday in such month

for proposals to do all work contemplated durin the ensuing season

for which such appropriation had been made, an at its special meet

ing on the last Saturday of such month, it shall let the same by con

tract to the lowest responsible bidder, whom it shall deem competent,

requirin him to give such bond as it shall deem suflicient, to secure

the fulfil ment of his part of such contract.

§ 1085. Payments, how made. The board of county com

missioners shall in case of each improvement ordered by it, designate

the place of beginning and the direction in which the work shall pro

ceed and require the same to be completed mile by mile or in parts

of miles continuously, as so ordered, and no payment shall be made

except for work so completed. It may also require the supervision of

the work by the county surveyor, so far as deemed necessary, and

shall require him to compute and estimate the amount of completed

work and certify the same to the county auditpr at the end of each

§ 2, c. 69. 1893.

§ 3. 0- 69. 1893.

§ 4, c. 69,-1893.

§ 5, c. 69. 1&3.
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month, and all the work so contracted for shall be completed prior to

the first day of November next following. The provisions of this sec

tion and the orders and directions of the board made in pursuance

thereof shall constitute a part of the provisions and conditions of

every such contract, whether expressed therein or not.

§ 1086. County auditor to issue warrants. Upon the filing

of the surveyor’s certificate as hereinbefore provided, the county

auditor shall issue warrants accordingly on the county treasurer in

favor of the contractor, payable out of the county road fund appro

priated thereto, and the same shall be paid by the treasurer.

§ 1087. Compensation of surveyor. The county surveyor

shall receive for his services rendered as aforesaid the same compen

sation as in other cases, to be paid b the county out of such road

fund, upon accounts duly verified an allowed by the board of county

commissioners.

ARTICLE 3.-Bamsss.

$ 1088. Petition. Bids. Whenever a majority of the free

holders of a civil township or a majority of freeholders living -within

a radius of three miles of the proposed location shall petition the

board of county commissioners for a bridge at a specified location

within such township, when the cost of such bridge shall exceed the

sum of one hundred dollars, it shall be the duty of the board of

county commissioners to view and investigate the necessity of such

proposed bridge; and if such county board approves its location and

buildin , it shall proceed to advertise in the oflicial paper of the

county %or a period of thirty days, the plans and specifications of the

proposed bridge, asking for sealed bids for the building of such

bridge, to be submitted to them at their next regular or special meet

ing, at which meeting of the board it shall proceed to examine all

proposals or bids for the buildin of such bridge, and shall award the

contract to the lowest responsilfie bidder, requiring such bidder to

give a bond in a sum not less than the amount stipulated in the bid

or contract, conditioned for the faithful compliance with the terms of

such bid or contract; which bond shall be approved by the board of

county commissioners and filed in the ofiice of the county auditor.

S 1089. Expense, how paid. The expense of constructing

such bridge shall be paid out of the county bridge fund, if such bridge

is accepted and approved by the board.

§ 1090. Supervision and repairs of bridge. Any bridge

' built under the provisions of section 1088 shall be under the super

vision of the township board and all repairs not exceeding fifty dollars

shall be borne by the township where such bridge is located, and in

excess of that sum by the county; provided, that when the cost of

repairin such bridge exceeds fifty dollars,“it shall be under the super

vision o the county commissioners; and that the cost of all such

repairs shall be estimated by the county commissioners.

§ 1091. Bridges part Of highway. Bridges erected or main

tained by the public constitute a part of the public highway.

§ 1092. Bridges across navigable rivers, petition for.

Whenever one-third of the resident taxpayers of any county as appears

by the last preceding assessment roll of such county, shall petition

the board of county commissioners of such county, praying for an
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a propriation to build a bridge across any navigable river on the line

oi) any such county, setting forth therein the location of such bridge

as near as may be, its estimated cost, and the necessity therefor to

accommodate the general traveling public, the manner in which it is

proposed to pay for such structure, and the time when it will be com

pleted, such petition to be duly verified by the afidavits of at least

fifteen of the petitioners therein named, it shall be the duty of the

board of county commissioners to publish a notice in the oflicial

paper of the county, once each week for three consecutive weeks,

briefly stating the object of such petition and that the same will be

heard and considered at the next regular meeting of such board. At

the time appointed for the hearing of such petition the board of

county commissioners shall investigate the need for such bridge, and

if they find the same to be necessary shall, by resolution duly entered

upon the minutes of the board, appropriate toward the buildin of

such bridge, from the county treasury, a sum not exceeding one-ialf

of the estimated cost of such bridge, to be paid as hereinafter pro

vided; provided, however, that the appropriation hereinbefore men

tioned shall be upon condition that a suificient bond be given, con

ditioned that the remainin one-half or more, as the case may be, of

the cost of such bridge wil be paid; provided, further, that the con

sent of the general government to span such river shall first have

been obtained.

' 1093. County aid, conditional. If the remaining one

ha f of the cost of such bridge shall be made up by an appropriation

from any nei hboring state or by any municipality in this state, to be

expended under a commission or through any other agency, the board

of county commissioners shall appoint a committee from its own

number, of three or more, to meet such other municipal agency, con

fer with its members and advise and assist in the accomplishment of

such improvement in the best possible manner, and when the work is

completed and approved jointly by such agency and committee, which

approval shall be in writing and duly reported to such board and

recorded in the minutes thereof, the board shall thereupon direct the

county auditor to draw his warrant upon the treasurer in favor of the

contractor for the amount due him from such county.

§ 1094. May vote bonds. When one-half or such other

proportion as may be, of the cost of such improvement shall be pro

vided for by an municipality within this state, it shall be lawful for

such municipa corporation, by a majority vote of the legal voters

thereof after ten days’ notice, to meet the necessary expense by the

issuance of bonds bearin interest not to exceed seven per cent per

annum and not to run onger than twenty years after the date of

issue, nor to be sold for less than par value, interest payable semi

annually; provided, that the limit of indebtedness of such corpora

tion prescribed in the constitution is not thereby exceeded. In case

the limit of indebtedness of such municipality would be thereby ex

ceeded, then it shall be lawful for such municipality to make a suf

ficient tax levy for general purposes to meet the necessary expenditure

in the construction of such bridge, and when the same shall be com

pleted and accepted the share of the cost thereof to be borne by

such municipality shall be paid out of the general fund by orders

drawn in the usual form and manner.

§ 1095. Cost of bridge limited. Not more than one wagon

bridge across a navigable river in each county shall be built under

§ 2. c. 18, 1887.

5 3, e. 18. 1887.
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this article, and the total cost of such bridge shall in no case exceed

the sum of fifty thousand dollars.

ARTICLE 4.——ROA'D Sursavisoas.

§ 1096. Road districts. Appointment of supervisors. At

the annual meeting of the board of county commissioners in January

of each year, or as soon thereafter as practicable, it shall be the duty

of such board in each organized county to apportion the county into

one or more road districts when such county is not formed into town

ships, and shall appoint for each district a road supervisor, who shall

hold his oflice until the first day of January succeeding his appoint

ment, and shall take an oath faithfully to discharge his duties as such

road supervisor.

§ 1097. Duties of road supervisors. The road supervisor of

each road district or township shall obtain the names and make out a

list of all male persons between the ages of twenty-one and fifty years

residing within his district, which list shall be completed on or before

the first day of March in each year, and in case an person as afore

said shall locate in an road district after the first ay of March, the

supervisor shall enrol his name and he shall be liable to perform

labor on the road at the same time and in the manner that those

originally enrolled are liable, but any person who has performed labor

that year in any road district and has a certificate thereof, shall be

credited with the labor so performed, in the same manner as though

it had been performed in the district in which he resides.

§ 1098. Road poll tax. Each male person between the ages‘

of twenty-one and fifty years shall be subject to a poll tax of one

dollar and fifty cents, which must be paid in money or by one day's

labor in each year on" the public highway within his road district at

the time and place directed by the road supervisor.

§ 1099. Notice to be given to persons. The road super

visors must, between the first days of April and December of each

year, give at least twenty-four hours’ notice to all persons subject to

road labor as aforesaid, to perform the work necessary on the public

highways within their respective districts, and such notice shall

specify the time when and place where they are to appear for that

purpose.

§ 1100. Penalty for neglect to pay tax. Each person sub

ject to labor on the public highways, who has been duly notified to

work thereon as hereinbefore provided, who shall not commute or

pay the sum of one dollar and fifty cents as provided in section 1098,

and who shall refuse or neglect without good cause to appear as above

provided, shall, for each day’s refusal pay the sum of one dollar.

§ 1101. Supervisor to make complaint. Each road super

visor may, within six days after any person shall become liable for

the payment of any sum under the provisions of the foregoing sec

tion, unless a satisfactory excuse is rendered to him by the person so

liable, make complaint in writing on oath to some justice of the peace

in the county, stating the default, neglect, refusal or other cause by

reason of which such person became so liable, which complaint shall

be in the name of the state as plaintiff, and the person liable for such

tax as defendant, and no fees of officers nor court expenses or costs

shall be paid or charged in enforcin the provisions of this chapter

except that the same may be charge and collected from the defendant.
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§ 1102. Duty of justice on complaint. The justice of the

peace to whom such complaint is made shall forthwith issue a sum

mons directed to the defendant in the form provided in the justice’s

code which summons shall be for relief and shall be made returnable

in not less than two nor more than six days and it shall be the duty

of any sheriff or constable to whom it is delivered forthwith to serve

the same.

§ 1103. Proceedings to collect tax. On the return day of

such summons, or within such reasonable time thereafter as the justice

shall allow, if no sufficient cause is shown to the contrary, the justice

shall render a judgment in favor of the state against such person for

the sum for which such person shall have become liable to pay on

account of such default, neglect or delinquenc , and for the delin

quent tax, with the costs of the,prosecution, an shall forthwith issue

an execution in the usual form, directed to the sheriff or any con

stable of the county, returnable at the time prescribed therein com

manding him to levy the amount of such jud ment, including the

costs, out of the goods and chattels of such de endant, and nothing

shall be exempt from such execution except the absolute exemptions.

1104. Execution. The officer to whom such execution is

de 'vered shall forthwith proceed to execute the same, and he shall

pay the moneys collected thereon to the justice of the peace who

issued the execution, who shall pay the same less the costs thereof to

the supervisor who entered the complaint, to be by him expended in

improving the roads and bridges in his district, and the costs thereof

shall be paid to the persons entitled thereto.

§ 1 105. Supervisors shall not excuse payment. The accept

ance by a supervisor of an excuse for such a refusal or neglect shall in

no case exempt the person excused from paying for or working the

tax for which he shall have become liable during the year.

§ 1 106. Road tax worked, when. Any road tax levied by the

board of commissioners in addition to the poll tax may be worked out

in the road district in which such person resides when it is a personal

tax or a tax on personal property, or, in the road district where the

real property is situate on which the tax is levied, at the rate in all

cases of one dollar and fifty cents per day.

§ 1107. Work certified for tax. The road supervisor must

obtain a list of the road tax assessed against each individual; and a

certificate by the supervisor for the amount worked out must be taken

by the county treasurer in payment to that amount of such tax.

§ 1 108. Board to expend tax, how. The board of county

commissioners must order’ the expenditure of all road taxes paid into

the county treasury, in the improvement of the highways, paying the

road supervisors, purchasing implements and- repairing bridges in each

road district, under such re lations as it ma deem most expedientfor the public interests, and gblr this purpose s all order the payment

of such sum by the treasurer to the persons performing such labor

upon the certificate of the road supervisor; provided, that such funds

shall be expended in the road district in which the person resides,

when it is a personal tax or a tax on personal property, and where the

real estate is situate when it is a tax on real estate.

§ 1109. Tax levy to pay road supervisor. When the road

tax in any road district has been worked out as provided in section

1006, and there are no funds available for paying the road supervisors,

the county commissioners may levy a tax, not exceeding one mill on

§ 1, 0. 124.1881.

§ 1, c. 124. 1881.

§ 1. 0.124. 1881.

§ 1, C. 124. 1881..
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§G9, 0.29. Pol.C.
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the dollar, upon the taxable property of the road district in which such

deficiency occurs, for such purpose, to be paid in cash to the county

treasurer as other taxes are collected and paid. g

1 1 10. Obstructions in highway. It shall be the duty of each

road supervisor having personal knowledge of or on being notified in

writing of any obstruction in the highway, or public street in his

district, immediately to remove or cause to be removed any such

obstruction.

§ 1111. Penalty for obstructing highway. If any person

shall willfully, carelessly or negligently obstruct or injure any public

highway, public street or bridge, it shall be the duty of the road

supervisor of the district in which such obstruction is placed or injury

done to enter complaint against the person so offending, bcfore a jus

tice of the peace of the county, and on conviction thereof the fine so

collected shall be immediately paid over to the county treasurer.

§ 1 1 12. Report of road supervisors. On or before the first

Monday of January in each year, the road supervisors appointed by

the board of county comissioners shall each make a report to the

board of his doings as such during the preceding year, the amount of

labor performed, the number of days’ labor necessarily performed b '

him in the discharge of his duties, and the county commissioners sha l

thereupon cause a warrant to be drawn on the county treasurer in

favor of such supervisor for such services at one dollar and a half per

day, payable from the road fund belonging to such district.

§ 1113. Penalty for refusal to serve as road supervisor.

Each person elected or appointed road supervisor who shall fail,

refuse or ne lect to qualify as such for thirty days after having been

duly notified; of his election or appointment, shall forfeit the sum of

ten dollars, to be collected upon a complaint made by any citizen

before a justice of the peace of the county, together with all the costs

of the prosecution, which forfeiture when collected shall be paid into

the road fund of the district in which he resides.

ARTICLE 5.—-ROAD Durrns or TOWNSHIP SUPERVISORS.

§ 1114. Supervisors have care of roads. The supervisors

in the several townships in this state shall have the care and superin

tendence of roads and bridges therein, shall give directions for the

repairin of the roads and brid es in their respective townships, regu

late roa already laid out and fiter such of them as they deem proper,

as hereinafter provided; divide the respective townships into as many

1'oad districts as they deem convenient, by an order in writing under

their hands, to be filed with the township clerk and by him entered

in the township records, such division to be made annually if they

deem it necessary, "and in all cases to be made within at least twenty

days before the annual township meeting. They shall assign to each

of the road districts such of the inhabitants liable to work on high

ways as they think proper, having regard to proximity of residents,

and require the overseers of highways as often as they deem neces

sary to warn all persons liable to work on roads, to perform work

thereon, with such tools, carriages, cattle or teams, as the overseers or

either of them shall direct.

§ 1115. Report of labor performed on roads. The super

visors in each township shall render to the annual township meeting

an account in writing, stating the labor assessed and performed in
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such township, the sums received by them for fines and commutations,

and all other moneys received under this article; a statement of the

improvements necessary to be made on the roads and bridges, and an

estimate of the probable excess of the expense of making such improve

ments over the road and poll tax for that year; also a statement in

writing of all expenses and damages in consequence of laying out,

altering or discontinuing roads.

Aarronr 6.-Durrss or Ovaassaas or HIGH\VAYS.

§ 11 16. Duties of overseers of highways. The overseers

of highways in each township shall repair and keep in order the roads

within their respective districts, warn all persons from whom labor is

due to work on highways at such times and places within their several

districts as they may deem proper, collect all fines and commutation

money, execute all lawful orders of the supervisors, and deliver to the

township clerk withi11 sixteen days after his election or appointment,

a list subscribed by such overseer, of the names of all the inhabitants

of his road district who are liable to work on the hi hways.

§ 1 1 1'7. When overseer shall be appointe . If any person

chosen or appointed to the oflice of overseer of highways refuses to serve

or if his office becomes vacant, the supervisors of the township shall

in writing under their hands appoint some person in his stead, and

the overseer so appointed shall have the same powers, be subject to

the same orders, and liable to the same penalties as overseers chosen

at township meetings.

§ 1 1 18. Notice of appointment. The supervisors making the

appointment shall cause the same to be forthwith filed in the oflice

of the township clerk, who shall give notice to the person so appointed

as in other cases.

§ 1 1 19. Penalty for neglect to perform duties. Every

overseer of highways who refuses or neglects to perform any of the

duties prescribed in this article, or which may be lawfully required

of him by the supervisors of his township, shall for every such

refusal or neglect forfeit the sum of ten dollars to be sued for by

the chairman of the board of supervisors of the township, and when

recovered, to be applied by him i11 making and improving the roads

and highways therein.

ARTICLE 7.—HIGHWAY LABOR AND ROAD TAX.

§ 1120. Meetings of supervisors. The supervisors of each

township shall meet at the township clerk’s office on the last Tuesday

of March each year and afterwards at such other times and places as

they deem proper.

% 1121. Make estimate of labor. The township clerk shall

de iver the list filed by the overseers to the supervisors, who shall

proceed to ascertain, estimate and assess the highway labor and road

tax to be performed and paid in their township the next ensuing year.

§ 1 122. Who liable to labor. Each male inhabitant above

twenty-one years and under fifty years of age, excepting paupers,

idiots, lunatics and such others as are exempt by law, shall be assessed

one day in each year. Supervisors shall levy a road tax on all real

estate and personal property liable to taxation in the township to any

amount they may deem necessary not exceeding one dollar on each

§ 6. sub—c. 2, c.
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one hundred dollars of valuation as shown on the assessment roll of

the preceding year. They shall prepare a list in which they shall

write in separate columns:

1. The name of each person named in the list furnished by the

overseers.

2. The number of days assessed to each person for highway labor.

3. A description of each tract of real property, in the name of the

owner if known.

4. The valuation thereof as shown by the assessment roll of the

previous year.

5. The amount of road tax assessed thereon.

The list so prepared shall be signed by the supervisors and de

posited with the township clerk to be filed in his oflice.

§ 1123. Highway tax list. The supervisors shall also place‘

on the land road list the names of all persons against whom a road

tax on personal property only has been assessed, and place in a sepa

rate column opposite the name of each person on the list the amount

of road tax assessed on personal property, which amount shallbe sub

ject to collection or commutation by labor the same as a landroad tax

assessed on real estate.

§ 1 124. Copy of list to overseers of highways. The super

visors shall direct the township clerk to make a certified copy of each

list, after which the township clerk shall deliver the several copies to

the respective overseers of highways of the several districts in which

highway labor is assessed, for which he shall receive a. fee of twenty

five cents for each copy so delivered. One copy for each overseer

shall contain the name of each person against whom a poll tax has

been assessed, the other the land and personal property road tax.

§ 1125. Overseer to add certain names to the list. The

overseers of highways shall add the names of persons omitted from.

new inhabitants, and they shall be rated in the same»

proportion to work on the highways as others are rated by the super-

such list and o

VlSOl‘S on such list.

§ 1126. Three days’ notice to all persons assessed. Over

seers of highways shall give at. least three days’ notice to all persons

assessed to work on highways and living within the limits of their

respective districts, of the time and place when and where they are to

appear for that purpose, and with what implements; but no person

who is a resident of the township shall be required to work on any

highway other than in his own district in which he resides, but may

elect to pay any land road tax in labor in the district in which said

land is situated, and shall be allowed one dollar and fifty cents for

himself, and a like amount for the use of his team and wagon or plow.

Such labor shall be at the disposition of the overseers of their

respective districts. If any person shall have done any road work

under the direction of the road overseer, such person shall be entitled

on demand to a receipt from such overseer, which receipt shall state

the value of such labor and the name of the person, when the assess

ment is against, personal property, and the description of the land

when the assessment is against real property. Such receipt shall be

received by the county treasurer or road overseer in payment of any

road or bridge tax levied and assessed in that or any succeeding year

in such township against such person or land. If from any cause the

amount stated in such receipt shall exceed the amount of the tax then

due, the county treasurer or the road overseer shall accept and retain
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such receipt, and shall give to the owner of such receipt another

receipt for the amount o the excess of the original receipt over and

above said tax. Such receipt shall be received in payment of taxes

to the amount stated therein, in the same manner as the original

recei t.

§ l)127. Obstructions to be removed by overseers. Road

overseers have power and it is their duty whenever any public high

way becomes obstructed or unsafe from any’ cause whatever, to call

upon any or all persons liable to poll tax in his district to come forth

with such tools or teams as the overseer may direct, and work upon

such highway in removin obstructions or repairing dangerous places,

and for all such labor pe ormed under the directions of the overseers,

by any person in excess of the road tax assessed against him for

that year, the road overseer shall gi've a receipt stating the value of

such labor, and such receipt shall be received in payment of any road

tax due from any person to such district in that or any succeedin

year; and any road overseer who fails to perform his duty as require

by law shall be subject to prosecution therefor by the supervisors of

the township, and upon conviction shall be liable to a fine of not less

than five nor more than fifty dollars.

§ 1128. Commutation of road labor. Each person liable to

work upon the highways shall work the whole number of days for

which he is assessed, but every such person other than the overseer

of highways, may elect to commute for the same or for some part

thereof at the rate of one dollar and fifty cents per day, in which case

such commutation money shall be paid to the overseer of highways

of the district in which the person commuting shall reside, to be

applied and expended by the overseer in the improvement of the roads

and bridges of the same district. Overseers of highways when such

land tax is paid either in money or labor, shall write in their list the

word “paid” opposite the name or tract of land on which the same is

paid.

§ 1 129. Payment of commutation money. Each person

intending to commute for his assessment or any part thereof shall

within two days after he is notified to appear and work on the high

ways, pay the commutation money for the work required of him by

such notice, and the commutation ‘shall not be considered as made

until such money is paid.

§ 1130. Power of overseer to require team or cart. Each

overseer of highways has power to require a team or cart. wagon or

plow, with a pair of horses or oxen and a man to manage them, from

any person having the same within his district.

§ 1181. Person assessed may procure substitute. Each

person assessed to work on the highways and warned to work may

appear in person or by an able-bodied man as a substitute and the

person or substitute so appearing shall work eight hours in each day,

under a penalty of fifteen cents for each hour such person or substi

tute is in default, to be imposed as a fine on the person assessed.

g 1 132. Fine for neglect to appear. Each person so assessed

an duly notified, who does not commute or who refuses and neglects

to appear as above provided, shall be fined for each day’s refusal or

neg ect the sum of two dollars. If he was required to furnish a team,

carriage or implements, and refused or neglected so to comply, he

shall be fined as follows:
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1. For wholly omitting to comply with such requisiti0n,' four

dollars for each day.

2. For omitting to furnish a cart, wagon, or plow, one dollar for

each day.

3. For omitting to furnish a pair of horses or oxen, one dollar and

fifty cents each day.

4. For omitting to furnish a man to manage the team, one dollar

and fifty cents for each day.

§ 1 133. When overseer shall make complaint. Each over

seer of highways, within nine days after any person so assessed and

notified is guilty of any refusal or neglect for which a penalty or fine

is prescribed in this article, unless satisfactory excuse is rendered to

him for such refusal or neglect, shall make complaint to one of the

justices of the peace of the township or of an adjoining township.

§ 1 134. Duty of justice on complaint. The justice to whom

such complaint is made shall forthwith issue a summons directed to

the sheriff or any constable of the county, requiring him to summon

such delinquent to appear at the time and place specified in the

summons, to show cause why he should not be fined according to law

for such refusal or neglect, which summons shall be served personally.

§ 1135. Fine and collection thereof. If upon the retum of

such summons no suflicient cause is shown to the contrary, the justice

of the peace shall impose a fine as provided in this article for the

offense complained of, and shall forthwith issue an execution under

his hand directed to such sheriff or constable, commandin him to

levy such fine and the costs out of the goods and chatte s of the

delinquent, and no property shall be exempt therefrom.

§ 1 136. Fine disposed of, how. The ofiicer to whom such

execution is directed shall forthwith collect the moneys therein men

tioned. He shall pay the “fine when collected to the justice who issued

the warrant, who is required to pay the same to the overseer who

entered complaint to be b him expended in improvin the roads and

bridges in his district. T e costs when collected sha be paid to the

persons entitled thereto.

§ 1137. Overseer cannot excuse person. The acceptance

by an overseer of any excuse for refusal or neglect shall in no case

exempt the person excused from commuting for or working the whole

number of da s for which he is assessed during the year. '

§ 1 138. éompensation of overseers. Each overseer of high

ways is entitled to two dollars per day, to be paid out of the fines a11d

commutation money for each day he is necessarily employed in the

execution of his duties as overseer. VVhen there are no funds from

fines or commutations the supervisors may pay the oversecrs out of

any funds in their hands raised for the purpose of repairing and mak

in roads and bridges.

g 1 139. Overseer to return tax list. Each overseer of high

ways shall deliver to the township clerk of his township on or before

the fifteenth day of September in each year the list furnished by the

supervisors containing the land and personal property road tax, with

his certificate thereon that all taxes in such list opposite which the

word “paid” is not written, are due and unpaid according to the best

of his knowledge and belief.

§ 1 140. Refusal or neglect to deliver tax list. If any over

seer refuses or neglects to deliver such list with his certificate as pro

vided in the last section, he shall, for each otfense, forfeit the sum of
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five dollars, and also the amount of tax remaining unpaid, to be

recovered by the supervisors of such township and applied by them

in improving roads and bridges in such township.

§ 1 141. Township clerk to make out delinquent list.’ The

township clerk of each township shall receive the lists returned by

the overseer of highways pursuant to section 1139 and keep the same

on file in his office, and shall make out and deliver to the county

auditor of the county, on or before the first day in October in each

year, a list containing a description of each tract or parcel of land on

which the tax is delinquent, together with the name of the owner, if

known, and if unknown, so state, and the amount of tax due and

remaining unpaid on each, and containing all of the unpaid road

taxes levied upon personal property according to the lists on file in his

office, and shall make his certificate thereon to the efliect that the same

is a correct list of delinquent road taxes for the year therein stated,

as appears from the several lists returned by the overseers of high

ways and on file in his office; and it istthe duty of the county auditor

to extend such unpaid taxes upon the tax lists for the current year, to

be collected in the same manner as other taxes. Such road tax, when

collected, shall be paid to the township treasurer of the proper town

ship upon the certificate of the county auditor, and shall be expended

by the supervisors in the construction or repair of roads and bridges,

to be paid by the township treasurer upon the order of the super

visors.

§ 1142. Work done prior to August first. It shall be the

duty of each overseer of highways to have at least three-fourths

of the road labor assessed in his district worked out or actually

expended on the highways previous to the first day of August in each

year.

§ 1143. Report of supervisors. Each overseer of highways

shall on the second Tuesday next preceding the time of holding the

annual township meeting in his township within the year for which

he is elected or appointed, render to one of the supervisors of the

township an account in writing containing:

1. The names of all persons assessed to work on the highways in

his district.

2. The names of all those who have actually worked on the high

ways, with the number of days they have worked.

3. The names of all those who have been fined and the sums in

which they have been fined.

4. The names of all those who have commuted and the manner in

which the moneys arising from fines and commutations have been

expended by him.

§ 1144. Overseer to pay over money. Every such overseer

shall then and there pay to the supervisors all unexpended moneys

remaining in his hands, to be applied by the supervisors on the roads

and bridges in the township.

§ 1 145. Penalty for refusal to render account. If any over

seer refuses or neglects to render such account or if, after rendering

the same, he shall refuse or neglect to pay any balance which may be

due from him, he shall for every such offense, forfeit the sum of five

dollars, to be recovered with the balance of the moneys remaining in

his hands, by the supervisors of the township and applied to the

improvement of the roads and bridges in such township.

§ 31, sub-c. 2.1:.

112. 1863.

§ 2, c. 158. 1.887.

§ 32. sub-c. 2. c.

112, 1883.

§ 33. sub-c. 2, c.

112. 1883.

§ 34. sub-c. 2, c.

112. 1533.

§ 35. sub-c. 2, c.

112. 1833.
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§15:3. subc 2, c.

112. 1383.

§ T4. sub-c. 2, c.

112, 1883.

§84. sub-c _> c

112, 1-Sb-‘<1

§ 85. sub-c. 2. c.

I12. 1883.

§ 86. sub-c. 2, c.

112, 1&3.

AIz'rIcI.I~: 8.-Roans IN CITIES.

§ 1146. Powers of city authorities. The same powers and

duties in and by this chapter conferred and imposed upon township

supervisors, are also conferred and imposed upon the city councils of

the several cities throughout this state, and in addition thereto it

shall be the duty of the city council to appoint some qualified elector

of each road district in the city to be overseer of roads in such dis

trict, and the overseers of roads, city clerks or auditors, justices of the

peace and constables of the several cities of the state shall exercise

the same powers and perform the same duties and be subject to the

same liabilities as are in and by this article conferred and imposed

upon the township overseers, clerks, justices of the peace and con

stables, and all the provisions of this article shall be applicable to the

several cities in this state unless otherwise provided for in their several

charters, subject, however, to the reservations made by law in regard

to incorporated cities. ,

ARTICLE 9. Onsraucrmo Hronwsrs.

§ 1 147. Penalty for obstructing highway. Whoever at any

time obstructs any of the public highways in this state in any manner,

with intent to prevent the free use thereof by the public, or whoever

shall do or cause to be done any planting or plowing thereon within

one rod on either side of the center line of such highway, shall be

subject to a fine of not less than five nor more than twenty-five dollars,

together with the costs of prosecution, and on failure to pay such fine

and costs, he may be committed to the county jail, there to remain

until such fine and costs are paid or until dischar ed according to law;

and it is the duty of the board of supervisors of t e several townships

in this state to make complaint and to prosecute or cause to be prose

cuted all persons violating the provisions of this section.

ARTICLE 10.—-WATERING PLACES ox Hrcswsrs.

§ 1148. Watering troughs. Bounty for. Any person in

' any city, village or township in this state who shall construct and

maintain a watering trough beside the hi hway, which shall be above

the ground and made easily accessible fior horses, shall be allowed

by the city, village or township, five dollars out of his highway tax

for each year during which he shall maintain the same. _

_§ 1149. Well or_ sprmg. Bounty for. Any ‘person 111 any

cit , village or township who shall construct and maintain a good

wel or spring beside the highway, easily accessible, and provided

with a suitable pail or bucket, and keep the same so supplied and in

ood repair, shall be allowed by the city, village or township, three

dollars out of his highway tax for each year during which he shall

furnish the same.

§ 1150. Proceedings to furnish watering places. Any

person upon any highway or road in any district or ward desiring to

furnish such watering trough, well or spring, shall make application

to the aldermen of the city or supervisors of the township, who shall

decide where such trough, well or spring shall be located, and the

number of persons who may receive the benefits of the last two

sections.
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ARTICLE 11.—D11"ca1:s FOR DRAINING HIGHWAYS.

§ 1 151. Proceedings for. Whenever any overseer of highways

or road supervisor shall file with the board of supervisors of the town

ship in which his road district is located, or with the board of county

commissioners, as the case may be, his affidavit stating that a certain

road in his district runs into or through swamp, bog, meadow or other

low land, and that it is necessary or expedient that a ditch should be

constructed and maintained through land belonging to any person,

also stating the probable length of such ditch and the width and

depth of the same as near as may be, the point at which it is to com

mence, its general course and the point at or near which it is to termi

nate, the names of the persons ownin the land, if known, and a

description of the land over which such %litch must pass, the board of

township supervisors or county_commissioners as the case may be, if

the right to construct and maintain such ditch is not voluntaril given

by the person owning the land over which it is to pass, sha l cause

proceedings to be instituted in its name under the provisions of the

chapter on eminent domain in the code of civil procedure, to acquire

the right to construct and maintain the same.

§ 1 152. Penalty for injuring _ditch. Any person who shall

dam up, obstruct or in any way injure any ditch so opened, shall be

liable to pay to the overseer of highways of such road district double

the damages caused by such in]ury, which shall be assessed by the

jury or court and shall also be guilty of a misdemeanor, and upon con

viction shall be punished by imprisonment for a period not exceeding

three months, or by a fine not exceeding one hundred dollars, and such

damages and fine when collected shall be, by such overseer, expended

on the roads in his district. '

ARTICLE 12. —-Rows on LINE or CITY on VILLAGE.

1153. Roads on lines between township and city.

W enever the supervisors of any township and the trustees or common

council of any incorporated village or city shall receive a petition

praying for the location of a road or for the altering or discontinuin

of any road on the line between such village or city, such road shal

be laid out, altered or discontinued by two or more of the supervisors

of such township, and a majority of the common council or trustees

of such incorporated city or village.

§ 1154. Laws applicable. The provisions of this chapter

applicable to roads on the line between two townships shall be appli

cable to roads on the line between any township and an incorporated

city or village.

ARTICLE 13.— LAW or THE Roan.

§ 1 155. Vehicles turn to the right. Whenever persons shall

meet on any bridge or road, traveling with carriages, wagons, sleds,

bicycles, or other vehicles, each shall pass to the right of the middle

of the traveled part of such brid e or road so that the respective car

lfiflges, or other vehicles aforesaid, may pass each other without inter

erence.

§ 87. sub-c. 2, e.

112. 1:’-fill.

au1'1'\.

§ 92. sub-c. 1:. c.

112. 1883.

§ S15. sub-c. 2. c.

112. 1883.

§9T. subc. 2,0.

112. 1553.

§-19. 0.29. Pol.C.

arn’d.
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§ 50, 6.29. P0l.C.

§51. C-29, POLC.

§ 52, 0.29, Pr-l.P..

§.'>3, 0.29, Pol.(‘.

5 7'1, sub-c. 2. c.

112, 1&1}.

§ 78. subc. 2, c.

112, 1883.

§ 79. sub-c. '_'. c.

112, 1583.

§ 1 156. Penalty for violation of last section. I Every person

violating the provisions of the preceding section shall for each offense

forfeit a sum not exceeding twenty-five dollars, and shall also be liable

to the party injured for all damages sustained thereby.

§ 1157. Drunken drivers. No person owning or having the

direction or control of any coach or other vehicle running or travelin

upon any road in this state for the conveyance of passengers, shal

employ or continue in his employment any person to drive such coach

or other vehicle who is addicted to drunkenness or to the excessive use

of intoxicating liquors; and if any person shall violate the provisions

of this section, he shall forfeit and pay a sum of not less than ten nor

more than fifty dollars, and shall be liable for all damages sustained

thereby.

§ 1158. Unlawful not to hitch passenger teams. It shall

be unlawful for the driver of any carriage or other vehicle used for

the conveyance of passengers to leave the horses attached thereto

while any passenger remains in or upon the same, without making

such horses fast with a suflicient halter, rope or chain, or without

some suitable person to take charge or guidance of them so as to pre

vent their running; and if any person shall violate the provisions of

this section, he and his employer shall each forfeit and pay a sum not

exceeding twenty dollars; but‘no prosecution shall be commenced

therefor after the expiration of three months from the time of com

mitting the offense.

§ 1159. Passenger conveyance. Liability of owner.

owner of each carria e or other vehicle running or travelin upon

any road or public hig way for the conveyance of passen ers or hire

shall be liable jointly and severally with the driver of suc vehicle to

the party injured, in all cases, for all dama es done by such driver

while in the employment of such owner in riving such carriage, or

other vehicle, to any person, whether the act occasioning such injury

or damage was willful, negligent or otherwise.

The

ARTICLE 14.-Barnes PENALTIES.

§ 1 160. Notices on bridges. It shall be the duty of the county

commissioners of each county of the state to cause notices to be posted

at each end of all brid es in their respective counties, where the span

of such bridge is fifty eet or more, stating the number of cattle, horses

or other animals that may be driven onto or across such bridge at any

one time. _

§ 1 161 . Driving cattle on bridges. Any person drivin or

having charge of any drove of cattle, horses or other animals who s all

drive or permit more of such animals to enter upon or cross such bridge

at any one time than is specified in such notice, shall be deemed

guilty of a misdemeanor, and upon conviction shall be fined in a sum

not exceeding one hundred dollars nor less than ten dollars.

§ 1162. Penalty for driving across bridge faster than a

walk. Whoever drives or rides upon any bridge, belonging to any

incorporated bridge company or any bridge which has been or may

be erected by any county or township, or upon any bridge which has

been or may be erected by any individual, and upon which the notice

hereinafter prescribed is conspicuously displayed, faster than a walk,

shall forfeit and pay for the use and benefit of the county wherein
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such bridge is located in whole or in part, as a penalty therefor, a sum

not less than five nor more than ten dollars for each offense.

§ 1163. Proceedings on complaint. Upon complaint made

to any justice of the peace in any county where such bridge is located

in whole or in part, that any such offense has been committed, such

justice shall issue his warrant in the usual manner, requirin the

oflicer to whom it is directed forthwith to arrest tlfe accused and ring

him before such justice or some other justice of the county, to be

dealt with according to law. '

§ 1 164. Judgment on conviction. In all cases of conviction

under the provisions of the foregoing sections the justice shall enter

judgment for the fine and costs against the defendant, and may com

mit him until the jud ment is satisfied, or issue execution upon the

judgment to the use 0 the county. ,

§ 1 165. Fine imposed only when notice is posted. No

fine shall be imposed under the provisions of this article unless there

was at each end of such bridge at the time when such offense was

committed, a cons icuous sign board upon which was printed the fol

lowing: “ Ten do ars fine for ridin or driving on this bridge faster

than a walk,” or words importing su stantially the same meaning.

§ 1 166. Penalty for running tollgate. When any bridge

or ferry company or individual is authorized by law to collect toll for

the crossing of any bri e or fe belonging to such company or

individual, any person w o willful y runs the tollgate of such com

pany or individual and passes over such bridge or fen'y with the

intention of avoiding the payment of the toll prescribed by law, or

who refuses to pay such toll when lawfull requested so to do, shall

forfeit and pay for the use and benefit o the county wherein such

bridge or fen'y is located a fine of five dollars for each oifense, which

fine shall be prosecuted for and collected, together with the costs of

prosecution in the manner prescribed in the preceding section.

ARTICLE 15. —- Fsnmss.

§ 1 167. Ferries unlawful without lease. Must be two

miles apart. It shall be unlawful for any person to establish, main

tain or run upon any waters within the state any ferry upon which to

convey, carry or transport any person or property for hire or reward,

without first having obtained a license therefor as hereinafter pro

vided, and where but one bank or shore is in this state, the board of

county commissioners of the proper count have the same authority,

and this law applies with like elfect, as if t e entire stream was within

this state, so far as the banks and waters actually within it are con

cemed, and when any fen'y lease has been anted no other lease

shall be granted within a distance of two miles lfl8I80f across the same

stream. Any person violating any of the provisions of this section

shall for each ofiense forfeit and pay to the proper county not less

than five nor more than one hundred dollars with costs to be recovered

in an action in the name of the state.

§ 1 168. Board of county commissioners to grant lease.

The board of count commissioners of the county to whom applica

E 8l).sub-c. 2, c.

112, 1883. '

§ 81. sulrc. 2. c.

112. 1883.

§ 82. sub-c. 2. c.

112. 1&3.

§t<i. sub~c. 2, c.

112, 18253.

§r»-I, c.29. Pol.C.

§55,c.29, Pol.C.

tion shall be made or a ferry in the manner hereinafter provided, is ‘

hereby authorized and it shall be its duty to grant a lease of such

ferry for a term not exceeding fifteen years, to such person or persons

as shall bid, and secure the payment of, the highest amount of rent
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for the same, such lease to be executed by the board of county ‘com

missioners as lessors, and such bidder as lessee; and such board shall

be empowered to extend to such person the lease so granted to any

person putting in a steam ferry, at the same rate as previously paid;

provided, that such extended time shall not exceed fifteen years from

-the time of the granting of the first lease, and when in the opinion of

the board of county commissioners of the county wherein such lease

is granted the rates fixed by law for crossing such fen'y are too high

i_t shall have the right to fix such rates as in its judgment may seem

just.

§ 1 169. Rates of ferriage. The rates for crossing the Missouri

River on ferries shall not exceed the following: .

For two horses, mules or oxen and wagon, with or without load,

one dollar.

For each additional pair of horses, mules or oxen, thirty cents.

For each two horses or mules and buggy, seventy-five cents.

For each one horse or mule with buggy a11d driver, fifty cents.

For each horse or mule led, twenty-five cents.

For loose cattle per head, fifteen cents.

For sheep and swine per head, ten cents.

For each one hundred pounds of freight or merchandise unloaded,

ten cents.

For each thousand feet of lumber unloaded, one dollar.

Each ferryman is required to keep a schedule of his legal rates

posted up in a convenient place at or near his ferry, in easy view of

the passing public.

§ 1 1'70. Ferries in unorganized counties. The secretary of

state is authorized upon application to grant a lease of any ferry in

any unorganized county, for the like period and under the provisions

of this chapter in every respect which are applicable thereto. The

money received therefor shall be by him paid into the state treasury.

All licenses granted by the secretary of state under this section shall

terminate upon the organization of the count in which the same or

any part thereof lies, and it shall thereafter subject to the pro

visions of law relating to organized counties.

§ 1 171. Safety of ferry boats. Each person obtaining a

lease to run a fer1'y as aforesaid shall provide and keep in good repair

a good and sufiicient boat for the safe conveyance of persons or

property, and when the river or creek over which the ferry is run is

passable, shall, with a sufficient number of hands to work and manage

the boat from sunrise till sunset and with reasonable care and prompt

ness, convey across such ferry all persons and property presented for

transportation across the same. If any lessee as aforesaid shall fail or

ne lect to perform all or any of the duties enjoined upon him by this

and the preceding section or shall demand or receive a higher rate

than is allowed i11 section 1169, the lessee so offending shall for each

offense forfeit and pay the sum of ten dollars.

§ 1 1'72. Penalty for unlawful ferry. If any person shall

keep a ferry in any of the organized counties of this state without a

lease from the board of county commissioners as aforesaid, the owner

or person so offending shall forfeit and pay a sum of not less than

fifty nor more than five hundred dollars for each year or fractional

part of a year such person shall keep such fen'y, to be recovered in a

civil action in the name of the state. 1
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S 1173. Money from ferry lease to go to school fund.

All moneys received by the board of county commissioners upon

leases granted for ferries as aforesaid, shall within thirty days after

the receipt thereof be paid to the county treasurer for the use of the

public schools of the county, and the same shall beapportioned amon

the several districts of the county in like manner as other schodl

funds are now by law apportioned.

§ 1174. Temporary ferries. Nothing in this article shall

prevent any person from ferrying persons and property across any

§6U, 0.29, I’0l.C.

§6l, 0.29, POLC.

small stream in time of high water, when in the opinion of the board -

such stream is too small to justify a regular ferry.

§ 1 175. Forfeiture for not maintaining ferry. All persons,

who have heretofore received either a permit, lease, grant or charter

in any form, either from the legislative assembly or any tribunal or

board, for the keeping of a ferry of any kind, who shall neglect or fail

during the period of one month at any one time, to keep their ferry

in operation for the safe transportation of persons and property over

the same accordin to law, shall forfeit all the ferry rights, franchises

and privile es, am? all right, title, or claim to the same, granted by or

under this aw, or any former act as aforesaid; and upon due proof

being made to the board of county commissioners of the proper

county, of such failure or neglect, the board is authorized and em

powered to declare such forfeiture absolute, and thereupon and there

after all the rights, franchises and privileges, granted by or under

this article, or any other law, shall cease and be of no force or effect.

G H A P T E R 1 8.

REVENUE AND TAXATION.

ARTICLE 1. — EXEMPTIONS.

§ 1 176. Property subject to taxation. Except as herein

provided, all real property within the state of North Dakota, and all

personal property owned by persons residing in the state, or used or

kept therein, all moneys and credits, investments in bonds, stocks,

joint stock companies, or otherwise, of persons residing in the state;

the property of corporations now existing or hereafter created shall

be subject to taxation, and such property, moneys, credits, investments

in bonds, stocks, joint stock companies" or otherwise shall be listed

and entered on the list of taxable property for that purpose, in the

manner prescribed by this chapter.

§ 1 177. Property exempt from taxation. The following

vlasses of property shall be exempt from taxation, and may be omitted

from the list herein required to be iven:

1. The property of the United States, and of this state, includ

ing school lands and bonds and securities of the United States.

2. The property of a county, incorporated city or village or school

<listf1_1'ict when devoted to public use and not held or used for pecuniary

pro t. .

3. Public grounds, including all grounds owned by any agricul

tural fair association, not exceeding forty acres and used exclusively for

§62. c.29. Pol.C.

§ 1. c. 2%. Pol. C.

am'd.

§2, 0. 29. Pol. C.
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agriézultural exhibitions,’ and all places set apart for the burial of the

(lea .

4. The engine and implements used for the extinguishment of

fires, with the grounds used exclusively for their buildings and for the

meeting of fire companies, and the grounds and buildings of militia

companies which are used exclusively for armory purposes.

5. The grounds and buildings of library, scientific, educational,

benevolent and religious institutions, colleges or societies, devoted

solely to the appropriate objects of these institutions, not exceeding

, ten acres in extent, and not leased or otherwise used with a view to

pecuniar profit. .

6. The books, papers, furniture, scientific or other apparatus per

taining to the above institutions, and used solel for the purpose

above contemplated, and the like propert of stu ents, used in any

such institution used for the purpose of t eir education.

'7. Moneys and credits belonging exclusively to such institutions

and devoted solely to sustaining them, but not to exceed in amount

of total valuation, aside from the property of the students above

named, the sum prescribed in their charter or act or articles of incor

poration.

8. All animals not specified in the next section.

9. All public libraries.

10. All family pictures.

11. The polls or estates, or both, of persons who by reason of age

or infirmity may, in the judgment of the assessor, be unable to con

tribute to the public charge; such opinion being subject to revision

by the board of county commissioners.

12. All improvements made on real property by setting out either

forest or fruit trees, shrubbery or vineyards, the same not to be con

sidered as increasing the value of the land for taxation.

13. All pensions from the United States or from any of the states

of the union.

14. The polls of all active members in good standin of any regu

larly organized volunteer fire company, not exceeding t irty in num

ber in cities or towns of more than three hundred inhabitants;

provided, that such fire companies actually and in good faith possess

apparatus for the extinguishment of fires, exceeding five hundred

dollars in value, to be determined by the assessor.

ARTICLE 2.—-TAXABLE PROPERTY.

§;,_c_28_ po1_()_ § 1178. Classes of property subject to taxation. All

a""d- other property, real or personal, shall be subject to taxation in the

- manner provided in this chapter, includin ' :

1. All lands, and all lots in towns, vil ages and cities, including

lands bought from or donated by the United States and from the

state, and whether bought on credit or otherwise. In assessing any

tract or lot of real property the value of the land exclusive of improve

ments shall be determined; also, the value of all improvements and

structures thereon and the aggregate value of the property including

all structures and other improvements excluding the value of crops

growin upon cultivated lands.

2. erry franchises, toll bridges and toll roads, which for the

purposes of this chapter are to be considered as real property.
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3. Lands which are pledged as security for debt by mortgage or

otherwise at their actual cash value without any regard whatever to

the amount of any such mortgage or incumbrance.

4. Horses and neat cattle, mules and asses, sheep and swine;

provided, however, that no full-blood, thoroughbred or standard-bred

animal of any of the classes mentioned in this subdivision shall be

considered of greater value for the purposes of taxation than common

or grade of the same classes respectively.

0. Moneys, whether in possession or on deposit.

6. All credits, whether money, property, or labor due . from

solvent debtors on contract or in judgment, and whether within this

state or not. '

7. All stocks or shares held by any person or body corporate in

any bank or company incorporated under the laws of this state, or

pursuant to the provisions of the acts of congress providing a national

currency secured by the pledge of the United States stocks or bonds,

and providing for the circulation and redemption thereof, situated in

or transacting business in this state. Promissory notes, mortgages

and all other securities whether bearing interest or not.

8. All public stocks and loans, not including the bonds or

securities of the United States.

9. All gold and silver plate, musical instruments, watches and

jewelry.

10. All pleasure carriages, stage hacks; omnibuses and other

vehicles for transporting passengers, all wagons, carts, drays, sleighs

and every other description of vehicle or carriage.

11. All plows, harrows, reaping and mowing machines, harvesters,

steam engines, horse powers, grain threshers and separators and all

other implements and machinery appertaining to agricultural labor.

12. Boats and vessels of every description, wherever re istered or

licensed and whether navigating the waters of this state soily or not,

if owned wholly or in part by persons who are inhabitants of this

state, for the whole or part so owned by the inhabitant of this state.

13. Annuities, but not including pensions from the United States

or any other state of the union.

14. All manufactories, including building, machinery and materials.

15. All property, real or personal, within the state, in possession

of, or under the control of, or held for sale by any warehouseman,

agent, factor or representative in any capacity, or any manufacturer,

dealer or other agent of any such manufacturer of or dealer in

agricultural implements, or machinery, or other goods, wares or
merchandise. U

16. Personal property of every description belonging to persons or

companies doing freighting or transporting business within this state.

£117. All household fumiture in excess of twenty-five dollars in

v ue.

18. All other property, real or personal, of any kind, not by this

chapter specially exempt; and for the purposes of taxation real prop

erty shall be regarded as including the ownership or claim to, or pos

session of, or right of possession to an lands or mines in this state,

or to any improvements thereon; and or the purposes of this chapter

land shall cease to be ovemment land when the final receipt of the

receiver of the United%tates land ofiice is issued upon entry thereof.
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Aa'r1c1.s 3.—l\IANNEa or LISTING PROPERTY.

g4.c.=a._P01.c. § 1 179. Commissioners to provide notices and blanks.
am ‘L On or before the first day of March of each ear, the board of county

commissioners of each county shall provide or the use of the assessor

of said district suitable notices and blank forms for the listing and

assessment of all property, and such instructions as shall be needed

to secure full and uniform assessment and returns; and it shall be

the duty of the state auditor on or before the first day of February of

each year to prepare and send to the county auditor of each county

suitable forms to be used as copies in the preparation of such blanks.

§ 1 180. Auditor to furnish assessors notices and blanks.

It shall be the duty of the county auditor to fumish to the assessors,

with the notices and blanks provided for in the preceding section, a

list of all the lands which have become taxable during the preceding

year in their respective districts.

as 5. 6. C. as. § 1 181. List of taxable property, contains what. The

a.n1""d, list of taxable property assessed to each person shall contain:

1. His lands by township, range and section, and any division or

part of a section, or numbered fractional lot of any section lying in

the commissioner district or township in which the list is required.

And when such parcel of land is not a congressional division or sub

division, it shall be listed and described in some other mode suflicient

to identify it. ‘

2. His town lots, naming the town or city in which they are

situated, and their proper description by number and block, or other

wise, according to the system of numbering the town.

3. His right and title in any ferry franchise, toll bridge, toll road,

or part thereof, by the total and actual cash value of the same.

4. The value of all buildings, machinery, and material used in

manufacturing, and all appurtenances thereunto belonging.

5. Number of horses, one year old, two years old, three years old

and over.

6. Number of mules and asses, one year old, two years old, three

years old and over.

7. Number of neat cattle, one year old, two ears old; number of

cows, number of work oxen and number of all ot er neat cattle.

8. Number of sheep over six months old.

9. Number of swine over six months old.

10. Number of carriages and vehicles of every description.

11. Value of all implements used in agriculture.

12. Amount of money and credits, including the actual and total

cash value of all such credits, notes and accounts.

13. All gold and silver plate, musical instruments, watches and

jewelry.

14. Amount of stock or shares in any bank or banking association

or incorporated company. <

15. Amount and description and value of all property, machinery,

merchandise held and controlled as agent of any manufacturing com

any.

16. Value of all private libraries.

17. All real property sold by any party or corporation under any

form of grant or conveyance, or contract therefor, to which the vendor

had or has an inchoate, contingent or equitable title, right or claim.
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and which is in the name, possession or use of any vendee, who has

voluntarily taken such ant or contracts for such title, ri ht or claim;

provided, that nothing erein shall be construed to ho d as taxable

any lands held under the homestead, pre-emption or timber culture

laws of the United States before final receiver’s receipt issued for the '

same. -

18. All household furniture. -

19. All other propert -not specifically enumerated in this section,

except such as is specia y exempted by this chapter.

The above list of items may be extended at the discretion of the

state auditor or the board of county commissioners, so as to obtain

such facts as they may deem desirable. .

§ 1182. Property listed, by whom, when and how. All

taxable property, real and personal, shall be listed and assessed each

year in the name of the persons who were the owners thereof on the

first day of April of each year, including all propert purchased on

that day, and at its cash value on that date, and suc property shall

be listed and assessed by the assessors as soon as practicable on or

after the first day of April. And in order to make such assessment,

such assessor shall demand from each person and firm, and from the

president, cashier, treasurer or managing agent of each corporation,

association or company within his district, excepting incorporated

banks or banking associations, a statement under oath or afiirmation

of all the real estate-within his district or ‘township, and personal

property owned by, claimed, or in the use, possession or control of

such person, firm or corporation, association or company on said first

day of April. If any person, firm or oflicer or agent shall neglect or

refuse, on demand of the assessor, to give, under oath or aflirmation,

the statement required by this chapter, the assessor shall ascertain

and estimate from the best information he can obtain, the number,

amount and cash value of all the several pieces of property required,

and shall list the same accordingly.

§ 1 183. Agent to list property. Liability for failure. Any

person acting as the agent of another, and having in his possession

or under his control or management any moneys, notes, credits or per

sonal property belonging to such other person with a view of invest

ing or loaning, or in any other manner using the same for pecuniary

profit, shall be required to list the same, and such agents shall be

personally liable for the tax on the same, and if he refuses to render

the list or to swear to the same, the amount of such money, property,

notes and credits may be listed and valued according to the best

knowledge and judgment of the assessor.

§ 1184. Bank stock to be listed by cashier. The cashier

or principal accounting ofiicer of each bank, whether incorporated

under the laws of this state or not, and of each national bank incor

porated or doing business under the laws of the United States shall

list the shares of the bank or association, giving the assessor the

name of each person ownin shares and the number of shares owned

by each, which shares shall assessed at their true cash value, and

for the purpose of securing the collection of taxes assessed upon said

shares, each bank or banking association shall be required to pay the

same, as ents of the shareholders, under the provisions of section

1183. Arid the bank or banking association shall retain so much of

any dividends belonging to an shares or stocks thereof-, and such

bank or banking association sha l have a lien upon the stock owned

§8. 0- 28. Pol. C.

am’d.
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by such shareholder for the amount of any and all taxes levied upon

such shares, until such tax shall be paid by the shareholder, or until

the bank shall be fully indemnified.

§ 1185. National bank stock, how listed. If at any time

congress shall amend the acts aforesaid relating to national banks,

then each assessor shall assess the shares in any such national bank

in such manner as to conform to such amended act of congress.

1 186. Elevators personal property and listed to owner.

Al elevators, warehouse or grain houses, and ‘all machinery and fix

tures and grain therein, situated upon the line of an railroad cor

poration in this state, shall be taken and deemed to be or all purposes

of taxation personal property, and the same shall be listed and

assessed in valuation in the town or district in which such elevator.

warehouse, grain house, machinery or fixtures may be situated, and

shall be listed and assessed in the name of the owner, if known, and

if not known, the same shall be listed and assessed to “owner

unknown,” and all taxes assessed upon such property shall be paid to

the county treasurer of the county! where such property is situated.

§' 1187. Buildings on rig t of way, personal property.

Al buildings a11d other property situated upon the line or right of

way of any railroad company in this state, and which buildings and

property are not owned, operated and exclusively used in and about

the prosecution of the business of such railroad companies as com

mon carriers, shall be taken and deemed to be for all purposes of tax

ation personal property, and the same shall be listed and assessed as

provided by law for the assessment of such personal property, except

as otherwise provided in this chapter.

§9_c_-A p01_('.. § 1 188. Assessor may estimate value, when. Oath. If

the owner of any property not listed by any other person shall be

absent or unknown, the assessor shall ascertain and estimate the value

thereof, and if the name of such owner is known to the assessor, the

property shall be assessed in his name; if unknown to the assessor,

the property shall be assessed to “unknown owners.” The list shall

be si ed and swom to by the person makin it, and the oath thereto

may administered by the assessor or his deputy, or b any other

officer authorized to administer oaths, and shall be certi ed by him,

and the oath may be printed upon the blank form, and shall be in

substance as follows:

I, A. B., do solemnly swear (or afiirm) that I have listed above and

within all the lands, town and city lots, personal property, money,

stocks, shares and credits, subject by law to taxation and owned, used,

possessed or controlled by me, or by law required to be listed by me

for another person or persons, as guardian, husband, parent, trustee,

executor, administrator, receiver, cashier, accounting ofiicer, partner,

factor, bailee or agent, according to the best of my knowledge.

§1,,_w,_ p0]_C_ § 1 189. Assessor may examine under oath, when. When

a""d- ever the assessor shall be of opinion that the person listing property

for himself, or for another person, company or corporation has not

made a full, fair and complete list of such property, he may examine

such person under oath in regard to the amount of property he is

re uired to list, and if such person shall refuse to answer under oath

an% a full discovery make, the assessor may list the property of such

person or his principal according to his best judgment and informa

tion, and the assessor shall make a minute of the name of such per

son refusing to swear or affirm to such list or to testify in relation to
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the property and a full discovery make, and shall note the same on

the list and return the same to the board of county commissioners,

and the said board shall add fifty per cent thereof to the amount of

the ‘property returned by the assessor as the list of the person so re

fusing to swear or afiirm.

§ 1190. Statements of persons refusing to swear. The

said statements of persons refusing to swear or affirm shall be in

dorsed with the name of the person whose property is therein listed,

and the assessor shall file them in alphabetical order and return them

to the oflice of the county auditor by the first Monday of July next

ensuing, at which time, or before, he shall also prepare and deliver his

assessment roll. All property is to be valued by the assessor except

as is herein required to be valued by the owner, agent or other person

having control of the same.

§ 1 191. Oath of assessor. Form. The assessor shall take

and subscribe an oath, to be certified by the ofiicer administering it,

and attached to the assessment roll, which oath is to be in substance

as follows :

I, A. B., (district or township assessor, as the case may be) in and

for the county of . . . . . . . . . . . . . . . . . . . . . ., state of North Dakota, do

solemnly swear that the value of all property, moneys and credits of

which a statement has been made and verified by the oath of the per

son required to list the same, is hereby truly returned as set forth in

such statement; that in every case where I have been required to as

certain the amount or value of the property of any person or body

corporate, I have diligently and by the best means in my ‘power en

deavored to ascertain the true amount and value, and that, as I verily

believe, the full cash value thereof is set forth in the above returns.

And that in no case have I knowingly omitted to demand of any per

son of whom I was required to make it, a statement of the amount

and cash value of his property which he was required by law to list,

nor have I connived at any violation or evasion of any of the require

ments of the law in relation to the assessments of property for tax

ation.

1192. Penalty for false listing‘. If any person shall will

fu y make or give under oath or afiirmation, a false list of his taxable

property, or a false list of the taxable property in his use or posses

sion or under his control, and required by law to be listed by him, or

shall willfull afiix thereto less than the cash valuation thereof, such

person shall he deemed guilty of perjury; and upon conviction there

of, shall be punished therefor as is by law provided for the punish

ment of perjury.

1 193. Penalty for willful omission or undervaluation.

W en the party required to list property and aflix the value thereto,

shall willfully omit propert which he should list, or shall aflix there

to a less than the cash valhation thereof, with the knowledge of the

assessor, or where the assessor required shall willfully aflix to prop

erty of any kind a valuation less than the cash valuation thereof, such

assessor shall be deemed guilty of perjury, and in addition thereto

shall for each offense forfeit the sum of ten dollars, to be deducted

from his compensation by the board of county commissioners or

township supervisors, as the case may be.

§ 1 194. “Credits” defined. The term “credits,” as used in this

chapter, includes every claim and demand for money, labor or other

valuable thing, and every annuity or sum of money receivable at

§l1. c.28. l’ol.C.

§12. c.2:<. I‘ol.C.

§ 18. c.28. Pol.C.

am’d.

§14. 0.2.25. Pol.C.

am’d.
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stated periods, and all moneys in property of any kind, and secured

by deed, mortgage or otherwise; but pensions from the United States,

or any "state, or bonds and securities of the United States are not

included in the above terms.

§113.c.2/8_.l"ol.(‘.. § 1195. Property listed, how and by whom. Every inhab

mu’ itant of this state of full age and sound mind, unless excepted by

the provisions of this chapter, shall list all property subject to taxa

tion in this state, of which he is the owner, or has the control or

management in the manner herein directed; but the property of a

ward is to be listed by his guardian; of a minor, having no other

guardian, by his father, if living; if not, then by the person having

the property in charge; of a married woman, by -herself, but if she is

unable or refuses, then by her husband; of a beneficiary for whom

property is held in trust, by the trustee; the personal property of a

decedent, by the executor, administrators or heirs; of a body cor

porate, company, society or partnership, by the cashier, principal .

accounting oflicer, agent or partner; property under mortgage or

lease, to be listed by and taxed t_o the mortgagor or lessor, unless it

is listed by the mortgagee or lessee; property assigned for the benefit

of creditors, and property in the hands of a receiver, by the assignee

or receiver.

§1(;_¢_23_ P013, § 1 196. Commission merchants and‘ consignees list in_

*“"'d- their own names, when. Commission merchants, and all per

sons tradin or dealing on commission, and consignees authorized to

sell, when t e owner of the goods does not reside in the state, are, for

the purpose of taxation, required to list in their own names all the

property in their possession.

§17.c.28_. 010. § 1 197. Personal property of nonresidents, where listed._

am d' Penalty. In listing personal property, if the owner thereof resides

out of the state, it is to be listed and taxed where it may be at the

time of listing, except as herein otherwise provided, and, if in

possession of an agent or person having charge thereof, and such:

agent or other person shall neglect to list it, he will be subject to the

penalties herein provided.

§1»<.e.2s. 1~<>1.c. § 1198. Listing by agent. Property of a deceased. A

“""d' person required to list property in behalf of another shall list in the

same district in which he would be required to list it if it was his.

own, except as herein otherwise directed. But he must list it sepa

rate from his own, naming the person to whom it belongs. But the

undivided property of a person deceased, belonging to his heirs, may t

be listed as belonging to such heirs without enumerating them.

§ 1199. Telephone property, where listed. All telephone

property within this state, including lines, instruments of every *

kind, office furniture, etc., owned, managed or constructed by com

panies, associations, partnerships or individuals, shall be listed and

assessed at its true cash value, in the county where situated.

§20. c.28.1’oI.(‘. 1200. Property and credits in two or more counties,.

W ere listed. When a person is doing business in more than one

"county, the property and credits existing in any one of the counties

are to be listed and taxed in that county, and credits not existing in.

nor pertaining especially to, the business in any county, are to be

listed and taxed in that county where his principal place of business

may be. Each individual of a partnership is liable for the taxes due

from the firm.
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§ 1201. Range stock, where listed. The owner of range

stock, including cattle, horses or sheep, or his a ent, foreman or

superintendent, shall list the same for purposes o assessment and

taxation in the commissioner district or township in which he claims

his home ranch for rounding and branding purposes, and where his

hcrdsmen or employees are boarded and subsisted, regardless of where

the cattle may range.

§ 1202. Range stock of nonresidents, where listed. If

such owner of range stock, including horses, cattle or sheep, has at

the time the assessment is made, no such home ranch, then such range

stock shall be listed in the commissioner district or township in which

the home ranch was situated at the last round-up and branding; pro

vided, that any such stock, owned outside of this state, and ranging

within this state, shall be assessed wherever and whenever found

ranging within this state.

§ 1203. Range stock in unorganized counties, where

listed. W'hen the home ranch of any owner of range stock is situated

in an unorganized county of this state, such range stock shall be sub

ject to taxation in the or anized county to which it is attached for

judicial purposes, and sha l be listed and assesed by the assessor of

the commissioner district or township lying in closest proximity to

such home ranch.

§ 1204. Combination for undervaluation. Penalty. If any

assessor or county commissioner shall enter into any contract, agree

ment or understanding with the owner of any range stock, whereby and

pursuant to which such stock are to be assessed at less than their cash

value, in consideration that the owner of such range stock shall remove

his home ranch into the county of such assessor or commissioner,

such assessor or commissioner and the owner of such range stock and

all persons aiding or abetting such corrupt transaction and agreement,

shall be deemed ilty of a misdemeanor, and upon conviction thereof

shall be punishe by a fine of not less than five hundred dollars nor

more than one thousand dollars, and by imprisonment in the county

jail for not less than three months, nor more than six months.

§ 1205. “Merchant” defined. Any person owning or having

in his possession or control in this state, with authority to sell the

same, any personal property, purchased either within or without the

state, with a view of selling the same at an advanced price or profit,

or which has been consigned to him for the purpose of being sold

within the state, shall be held to be a merchant for the purposes of

this chapter; such property shall be listed for taxation to said

merchant, and in estimating the value thereof, the merchant shall

take the value of such property in his possession or control on the first

day of April next preceding the time for making the assessment.

§ 1206. “Manufacturer” defined. Any person who purchases,

receives or holds property of any description for the purpose of adding

value thereto by any process of manufacturing, refining, purifying, or

by the combination of different materials, with a view of making gain

orprofit by so doing, and by selling the same, shall be held to be a manu

facturer for the purposes of this chapter, and he shall list for taxation

the value of such property in his hands, estimated as directed in the

previous section in case of merchants, but the value shall be estimated

upon the materials only entering into the combination or manu

facture; provided, that the completed product of such process, held

§24, c.Z8. Pol.C.

_ 25- . P LC.i ‘i.?.%.°
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by the mahufacturer for sale shall be regarded as merchandise, and

assessed at its value as such.

§ 1207. Values, how determined. Exception. The values

of all property, real and personal, listed for taxation, shall be deter

mined and aflixed by the assessor; provided, that the value of stocks,

bonds, notes, mortgages, credits, securities, annuities and other prop

erty, the value of which is peculiarly within the knowledge of the

owner or person listing the same, may be given by him, subject to

review by the assessor. But this proviso shall not apply to any live

stock, real estate, nor to the stock or shares in banking or mining

associations or corporations doing business in this state.

§ 1208. Assessor to give notice of equalization. The

assessor shall, before administering the oath or afiirmation as provided

in section 1188, to the person listing the property, inform him of the

valuation put upon his property, and notify him, if he feels aggrieved

thereby, to appear before the board of county commissioners, when in

session for the purpose of equalizing the assessment, and show cause,

if any he has, why the same should be changed.

§2a.¢.2.s,r01.c. § 1209. Assessor todeliver assessment roll. Contents of.
am ‘I’ On or before the first Monday of July, annually, the several district

assessors shall make out and deliver to the county auditor an assess

ment roll, consisting of the following items:

1. A list of all the taxable lands i11 their respective districts in

numerical order, beginning at the lowest numbered section in the

lowest numbered township in the lowest numbered range in the

county, and ending in the highest numbered section, township and

range, with the number of acres in each tract set opposite the name in

a column provided for that purpose, and the assessed value thereof in

another column, with the columns of acres and values footed up; also

stating the number of the school and road district i11 which such

property and the owner thereof is situated. Such list shall be, as

nearly as practicable in the following form:

RETURN OF TAXABLE LANDS IN ASSESSOR. DISTRICT NO. IN . . . . . . . . . . . . . . . . . . . ..

COUNTY, NORTH DAKOTA, FOR THE YEAR . . . . . . ..

P V I Vakue of

Owner's 9'" '1‘0wn- 9‘ "6 S rim’ Total

Name Secrgon section Shin Range. Acres. Liolfldi ggrlesozzvléd vnhm

' } t ments. ,

i I

' t I I

2. A list of all town lots in each town or city in their respective

districts, in like numerical order, with the valuation of each lot or

part of lot, and the name of the person listing the same opposite,

with the column of values footed up, substantially in the following

form :
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~€i

RETURN or1.o'rs1.\' THE crrv on 'l‘o\\'.\'rouxr\' or THE STATE or NORTH n.\1<or.\, Assl~;s>‘l~;l) rm: rue. YEAR .... ..

, Value of T ti

N---_ 1»=- 3.152: ‘.§.'.‘.‘1°l"...’f”v.§’1..’2.
provern'nts

_i__,M_i___M_.MMiMMMi

3. A list in alphabetical order of all persons and bodies corporate

in whose names any property or anything taxable, other than the real

estate, has been listed, with a suflicient number of columns opposite

each name in which to enter the numbers or values, or both, of the

several species of property, or other interests required by law to be

listed. with the columns of numbers and values footed up. Such list

shall be as nearly as practicable in the following form:

Horses. Mules 8: Asses. Cattle.

! l
ierCattle.

Marcliaiidlse.
Muplfgctllms.

8YearsOld
andOver.

3YearsOld
andOver.

1YearOld.

Value.

2YearsOld.

Value.

\:1YearsOld.

|_Value_

AgriculturalImple’.

Value.

MoneyandCredlts.

StockorShares.
OtherPersonalry.

Total.
Names.

1YearOld.

(lows.
Value |AllOt

PollTax.

|Value.

lh-marks.

§ 1210. Refusal to list. Duty of assessor. In every case

where a person is required to list property for himself, or in behalf of

another, if he shall neglect or refuse to list the same, the assessor

shall proceed as directed in section 1189, and in the retum of personal

property, opposite the name of each person, he shall write the words

“ y the assessor,” when the list was made by himself or his deputy,

together with the words, “absent” or “sick” or “refused to swear,” or

“to answer an examination,” or such other words as will express the

cause why the person required to make the list did not make it; and

a neglect to make it shall be taken as a refusal to do so.

ARTICLE 4.—BOARDS or EQUALIZATION.

§ 1211. Township, city, village equalization. Meetings.

Duties of boards. The board of supervisors of each town, the

recorder and president of each incorporated village and the assessor,

recorder and mayor of each city, except cities whose charters provide

for a board of equalization, shall meet on the fourth Monday of June

at the ofiice of the town clerk or recorder or city clerk or auditor for

27, 0.28. Pol.C.

am'd.

g 39.c.132,1890.
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g 40,c.132,1.\f'0.

§28, c.28. Po1.C.

am’d.

§ 29.0%, Pol C.

am’d.

the purpose of reviewing the assessment of property in each town or

district and they shall immediately proceed to examine, ascertain and

see that all taxable property in their town or district has been

properly placed upon the list and duly valued by the assessor, and in

case any property, real or personal, shall have been omitted by in

advertence or otherwise, it shall be the duty of the said board to

place the same upon the list with the true value thereof, and proceed

to correct the assessment so that each tract or lot of real property and

each article, parcel or class of personal property shall be entered on

the assessment list at the true value thereof, but the assessment of

the property of any person shall not be raised until each person shall

have been duly notified of the intent of the board so to do, and, on

the application of any person considering himself aggrieved, they

shall review the assessment and correct the same as shall appear to

them just. Any two of said ofiicers are authorized to act at such

meeting, and they may adjourn from day to day until they shall finish

the hearing of all cases presented on that day; provided, that they

shall complete the equalization within six days. All complaints and

grievances of individuals, residents of the town or district in refer

ence to the assessment of personal property shall be heard and

decided .by the town board; provided, that. the complaints of non

residents in reference to the assessment of any property, real or per

sonal, and of others in reference to any assessment made after the

meeting of the town board of review shall be heard and determined

by the county board.

§ 1212. Assessor to give notice of equalization. The

assessor shall cause at least ten da s’ previous notice of the time and

place of the meetin of the town ard of review, by posting notice

in at least three pub ic places in each town or district, but the failure

to give such notice or hold such meeting, shall not vitiate such assess

ment, except as to the excess of valuation of tax thereon shown to be

unjustly made or levied.

§ 1213. County equalization board. Meetings of. It shall

be the duty of the board of county commissioners of each county, at

its regular meeting in July of each year, to devote the first two days,

or more if necessary, of such meeting to the proper equalizing and

correcting of the assessment roll in its county; and in order to equal

ize and correct such assessment roll, it may change the valuation

and assessment of any property, real and personal, upon the roll by

increasing or diminishing the assessed valuation thereof, as shall be

reasonable, and so as to render taxation uniform.

§ 1214. Rules for equalization. The said board of county

commissioners must also place upon and add to the assessment roll

any property, real or personal, subject to taxation, which has been

omitted therefrom by the owner or by the assessor, and enter for the same

a reasonable, just and uniform valuation; provided, that no such

property shall be added to the assessment roll by the county commis

sioners until notice of their intention so to do shall be given to the

owner thereof. During the session of said board, any person or his

attorney or a ent, feeling aggrieved by anythin in the assessmentroll, may appély to the board for the correction o any alleged errors

in the listing or valuation of his property, whether real or personal,

and the board may correct the same as shall be just, and if any person

returned as refusing to render a list, or to be swom- thereto, or to the

list of the property of another returnable by him, can show good
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cause for such failure or refusal, the penalty herein provided may be

remitted; provided, that in equalizing the assessment of all property,

personal and real, said board must be governed by the value of such

property on the first day of April preceding, or, if that cannot be

reasonably and justly ascertained, by its average value during the

year.

§ 1215. Abstract of assessment, contents of. Auditor. §:=1,¢.zs,r><>1.c.

As soon as practicable, after the assessment rolls are equalized and am ‘L

corrected, as provided in the precedin two sections, and before the

third Monday in July next ensuing, t e county auditor shall make

out an abstract thereof containing:

1. The whole number of acres of land listed in the county and

the total value thereof.

2. The total valuation of town and city lots.

3. The amount of property invested in merchandise.

4. The amount of property invested in manufactures.

5. The number of horses one year old and their total value.

6. The number of horses two years old and their total value.

17. The number of horses three years old or over and their total

va ue.

18. The number of mules and asses one year old and their total

va ue. <

19. The number of mules and asses two years old and their total

va ue.

10. The number of mules and asses three years old or over and

their total value.

11. The number of neat cattle one year old and their total value.

12 The number of neat cattle two years old and their total value.

13. The number of cows and their total value.

1-1. The number of other neat cattle and their total value.

15. The number of sheep and their total value.

16. The number of swine and their total value.

17. The number of carriages and vehicles of every kind and their

total value.

18. The total value of agricultural implements.

19. The total value of moneys and credits.

20. The total value of stocks and shares.

21. The total value of all other personal property, not enumerated

under the foregoing heads.

VVhich abstract the clerk is directed to transmit without delay.t0

the auditor of the state, and the county commissioners are authorized

to direct the auditor to add to the above list of items as they may

deem advisable; and it shall be the duty of the auditor of the state, to

furnish such forms for the use of the county commissioners, assessors,

auditors and other ofiilcers of the revenue as shall secure uniformity

of proceedings and returns throughout the state.

§ 1216. State board of equalization. Meetings. Duties. § 46_ c;1=;2,139o_

Rules. The governor, state auditor, attorney eneral, commissioner am“

of agriculture and labor and state treasurer, sha l constitute the state

board of equalization, and said board of equalization shall hold a ses

sion at the capital of the state, commencing on the second Monday

of August of each year, and it shall be the duty of said board to

examine the various county assessments and to decide upon the rate

of the state tax to be levied for the current year, together with any

other general or special state taxes required by law to be levied, and
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they shall examine and compare the returns of the assessment of the

property in the several counties of the state and proceed to equalize

the same, so that all the taxable property in the state shall be assessed

at its true and full value. In the performance of their duties they

shall be govemed by the following rules: '

1. They shall add to the ag egate valuation of the real property

of every county, which they be ieve to be valued below its true and

full value in money, such per cent in each case as will bring the same

to its true and full value in money.

2. They shall deduct from the aggregate valuation of the real prop

erty of every county which they believe to be valued above its true

and full value in mone , such per cent in each case as will reduce the

same to its true and fu 1 value in money.

3. They shall take from the aggregate valuation of any class of per

sonal property in any county, which they believe to be valued above

the full and true value thereof, such per cent as will reduce the same

to its true and full value in money.

4. They shall add to the aggregate valuation of any class of per

sonal property in any county, which they believe to be valued below

the full and true value thereof, such per cent in each case as will raise

the same to its true value in money.

5. They shall not reduce the ag regate valuation of all property in
the state, as returned by the severaif county auditors.

ARTICLE 5. — RATE or TAXATION AND LEVY.

§ 1217. Tax rate of state and county. Road tax. Sinking

fund. The rate of the general state tax shall not be more than four

mills on the dollar valuation; and for ordinary county revenue, includ

ing the support of the poor, not more than six mills on the dollar; and

for roads and brid es, a poll tax of one dollar and a half, or one da ’s

work, on every mfie person between the ages of twent -one and fifty

years; a bridge tax not to exceed two mills on the dol ar; and a road

tax, not exceeding two mills on the dollar valuation, to be paid in

money or in labor at the rate of one dollar and a half per day, at the

option of the person taxed, and the certificate that the person named

therein has actually performed eight hours labor for each day’s work

so certified, shall be received by the county treasurer in discharge of

said tax to the amount so certified; and a further tax of not to exceed

two mills on the dollar upon all taxable property in the county; for

county sinkin fund such rate as may be fixed by any funding act

passed by the egislative assembly, or in the absence of a provision in

any such act, then such rate as in the estimation of the board of county

commissioners will pay one year’s interest on all the outstanding debts

of the county, with twelve per cent on the principal sum as may be

provided in any funding act.

§ 1218. State auditor to transmit rate to county auditor.

On or before the fourth Monday in August in each year, the state

auditor is required to transmit to the county auditor of each county

a statement of the rate of taxation required in said county for the

general state tax, as directed to be levied and collected by the state

board of equalization. Should the state board of equalization fail to

fix the rate of taxation in any or all of the counties, then the auditor

is required to notify the county auditors of the rate to be levied and

collected in such county or counties, which must not exceed four
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mills on the dollar for state purposes, and one mill on the dollar for

the payment of interest on public debts, and it must be in mills or

tenths of mills and uniform for all the counties.

§ 1219. County tax levy, when made. On the first Monday

in September of each year the board of county commissioners must

meet at the county seat to levy the necessary taxes for the current

fiscal year, and they may levy the taxes at any time after the first

Monday'in September, if the statement from the state board of equal

ization has not been received, but such levy must not be postponed

for more than ten days, and they shall levy the taxes as herein

directed.

1220. State rate determined, how. The rate of the gen

e state tax shall be as directed by the state board of equalization,

or by the state auditor; but in case the statement of the levy of such

taxes, as hereinbefore directed has not been received by the county

auditors within ten days after the said first Monday in September, then

the said board of county commissioners shall levy the general state

tax at the rate of four mills on the dollar valuation.

§ 1221. County auditor to make duplicate tax lists. As

soon as practicable after the taxes are levied the county auditor shall

make out a tax list in duplicate, transcribing the assessment of the

several districts into a suitable book to be provided at the expense of

the county, properly ruled and headed with distinct columns, in which

there shall be entered the names of the taxpayers, description of land,

number of acres, of valuation, number of town lots and value of per

sonal property, each description of tax with a column for polls, one

for total tax and one for payment, leaving a margin for remarks", ro

vided, that all taxes which are uniform throughout the count s all

be formed into a single tax, entered upon the tax list in a single col

umn, and denominated a consolidated tax, and each tax receipt shall

show the percentage levied for each separate fund.

§ 1222. Duty of auditor. Lists furnished. It shall be t.he

duty of the county auditor in every county within the state having

any organized townships to furnish to the town clerk of every town

ship on or before the first day of December in each year, a complete

list of all the land assessed in the township of which he is clerk,

together with the name of the owners of each piece of land and the

amount of taxes against each piece of land. Also a list of the names

of each person or company owning any personal property in said

township and the amount of personal taxes against each person or

compan .

§ 12g3. Indorsement of tax list. Warrant for collection.

An indonaement is required to be made upon the duplicate tax lists

showing what they are and for what county and year they are made,

and the county commissioners shall attach to said duplicate lists their

warrants under their hand and otficial seal in general terms, requirin

the treasurer to collect the taxes therein levied according to law, an

no informality therein, and no delay in the delivery of the same after

the time herein specified shall render any proceeding for the collec

tion of taxes ille al, and the county auditor shall, on or before the

first Monday of cember following of each year, deliver one of the

aforesaid duplicate tax lists to the county treasurer, with the warrant

of the county commissioners attached, and take his receipt therefor,

and such list shall be full and sufficient authority for the collection

by the treasurer of all taxes therein contained. .

§35, c.‘2.B. 1’ol.C.

am’d.

5 36, c.28, I’ol.C.

am d.

§:4T. c.'2s. Pol.C.

am’d.

§ 1. C. 41, 1895.

§w. c.28. Pol.C.

am'd.
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ARTICLE 6 ——THE Cousrv TREASURER AND HIS Durms.

§ 1224. Treasurer to enter delinquent taxes on list. The

treasurer, 011 receiving the tax list from the county for each year,

shall enter upon the same in separate columns opposite each parcel of

real property or person’s name, on which or against whom any tax

remains unpaid for either of the preceding years, the year or_ years for

which such delinquent tax so remains due and unpaid, and the

amount for each year, and any sale for the whole or any part of such

delinquent tax not so entered shall be invalid.

§ 1225. Treasurer to collect and receipt for taxes. The

county treasurer of each county shall attend at the county seat at all

times to receive the taxes due and unpaid, and is authorized and

required to collect, so far as practicable, the taxes remaining unpaid

on the list of the former year or years.

§ 1226. Treasurer shall collect all taxes, fines and pen

alties. Deputies. The county treasurer shall be the collector of

all taxes assessed upon the duplicate in his county, whether assessed

for state, county, city, town, township, school, poor, bridge, road or

1 other purposes; and also of all fines, forfeitures or penalties received

542, 0.25, Pol.0.

§ 43, 0.28. POLO.

am'd.

§ 45. (L28. l’0l.(‘.

by any person or otficer for the use of his county, and he shall also

proceed to collect the same according to law, and to place the same,

when collected, to the credit of the county. But this provision shall

not be so construed as to include any fines or penalties accruing to

any municipal corporation for the violation of its ordinances and

which was recovered before any city justice. Each county treasurer

may appoint one or more deputies to assist him in the collection of

taxes, and may take such bond and security from the person so

appointed as he deems necessary for his indemnity, and shall in all

cases be liable and accountable for the proceedings and misconduct

of his deputies in oflice. '

§ 1227. Warrants to be received for taxes. State warrants

are receivable for the amount payable into the state treasury on

account of the general state tax, and county warrants are receivable

at the treasury, except when otherwise provided by law; and city war

rants shall be received for city taxes, but United States treasury

notes, or their equivalent only, are receivable for such taxes as are or

may be required by law to be paid in cash, and road and poll taxes

may be discharged as provided in this chapter. ~

§ 1228. Duplicate receipts, disposition of. Whenever any

taxes are paid to the county treasurer, the treasurer shall make out

duplicate receipts for the same, which duplicate receipts shall cor

respond in number, date, amount, and in every respect shall be pre

cise copies of each other, one of which shall be delivered to the per

son paying such taxes, and the other shall, within seven days after

the close of business each day, be filed by the treasurer with the county

auditor, as hereinafter directed, and such duplicate receipts shall

specify the land or other property upon which such tax was assessed,

according to the description on the tax duplicate, or in some sutficient

manner, and shall also specify the amount in manner and form as

appears on the tax list.

§ 1229. Tax receipts. Auditor to charge treasurer. It

shall be the duty of the county auditor, on receiving any duplicate

tax receipt from the treasurer, forthwith to examine the same and

compare it with the tax list in his possession and see if the total
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amount of taxes and the several amounts of the different funds are

correctly entered and set forth in such receipt, and in case it shall

appear that the treasurer has not collected the full amount of the

taxes and interest which,-according to the tax list and terms of the

receipt, he should have collected, then the county auditor shall forth

with charge the treasurer with the amount such receipt falls short of

the true amount, and the treasurer shall be liable on his oflicial bond

to account for and pay over the same.

? 1230. Tax receipts, consecutively numbered each year.

Al tax receipts issued by the county treasurer shall be numbered

consecutively, commencing with number one on the first receipt

issued for the taxes of any one year, and he shall not receipt for

more than one year's taxes on the same property in one tax receipt,

but shall keep a separate and distinct series of numbers of receipts

issued for the taxes of each year, for which the same has been levied

and assessed in this state. »

§ 1231. Duty of auditor and treasurer when taxes paid.

Whenever any taxes are paid the treasurer shall write on the tax

duplicate, opposite the description of the real estate or property

Whereon the same was levied, the word “paid,” together with the date

of such payment and the name of the person paying the same, and

§46. 0.28. POLC.

§-17.0.25. I’0l.C.

the county auditor on receiving the duplicate receipts shall forthwith -

make the same entries on the tax list in his possession.

§ 1232. Treasurer to keep a cash book. The county treas

urer is required to keep a cash book, in which he shall enter an

account of all the moneys by him received, specifying, in proper

columns provided for that purpose, the date of the payment, the

number of the receipt issued therefor, by whom paid, and the several

items as the same appear on the tax list, and the amount paid in road

orders and supervisors’ receipts, each in a separate column, and the

total amount for which the order or receipt was iven in another

column, and the treasurer shall keep his account o money received

for and on account of taxes levied and assessed for any one year

separate and distinct from those levied or assessed for any other year,

and all entries in said cash book of moneys received for taxes, shall

be in the numerical order of the receipts issued therefor.

§ 1233. Receipts for fines. Oflice hours. Custodian of

warrants. Vvhenever the treasurer receives any money on account

of fines or any other account, except taxes charged on the duplicate,

he shall make out duplicate receipts, one of which receipts he shall

deliver to the person paying, and the other he shall deposit with the

county auditor at the close of business each day, in order that the

treasurer may be charged with the amount thereof. The treasurer

shall enter the same in his cash book, as in case of moneys received

for taxes, but in a separate place, and with a separate and distinct

series of numbers of receipts issued therefor. The county treasurer

shall keep his ofiice open from nine o’cloek A. M. to four o’cloek P.

M. of each business day, and shall, within seven days after the close

of business on each day, transmit to the county auditor the duplicate

receipts of all moneys received and canceled by him during the day,

all warrants paid, all receipts taken and received for money paid out,

except as hereinbefore provided. The auditor shall be custodian of

such receipts, warrants and vouchers, and shall keep the same in some

safe place to be provided by the county commissioners. He shall

receipt to the treasurer for each and every receipt, warrant and

grs, c.‘.’.!<. Pol.C.

am’d.
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voucher delivered to him, stating in said receipt the number and

amount of each receipt, warrant and voucher. The county auditor

shall forthwith compare said tax receipts and all other receipts, war

rants and vouchers with the books of the treasurer; and if, upon said

comparison, he finds said receipts are in all respects correct, and are

given for the actual amount due and paid into the treasury or for the

amount actually paid out, as the case may be, that the warrants were

actually paid, and that all such items and amounts have been prop

erly entered upon the treasurer’s books, he shall so certify on the

back of said receipts; but if any errors or omissions are found, he

shall report the same to the county commissioners without delay,

unless the error is corrected in his presence.

§ 1234. Apportionment of taxes, penalty and interest.

The treasurer of each county shall, on the first Monday of each month,

apportion the consolidated tax of each county, collected during the

preceding month, among the several funds to which it belongs, accord

ing to the number of mills levied for each fund contained in such

consolidated tax, and shall also apportion all penalty and interest to

the several funds on which the same accrued, and havin entered the

amount of tax for each fund, including other taxes col ected during

the preceding month, upon his cash account, he shall report the

amount of each distinct tax to the county auditor, who shall charge him

with the same.

§ 1235. Auditor to keep duplicate treasurer’s cash book.

The county auditor is required to keep a duplicate of the treasurer’s

cash book, and to enter therein all duplicate receipts by him received

from the treasurer, in the same manner and form as the treasurer is

required to enter the same. .

§ 1236. Erroneous assessment, how and by whom cor

rected. If on the assessment roll or tax list there is any error in the

name of the person assessed or taxed, the name may be chan ed and

the tax collected from the person intended, if he is taxable an can be

identified by the assessor or treasurer; and when the treasurer, after

the tax list is committed to him, shall ascertain that any land or other

property is omitted, he shall report the fact to the county auditor,

who, upon being satisfied thereof, shall enter the same upon his

assessment roll and assess the value, and the treasurer shall enter it

upon the tax list and collect the tax as in other cases.

§ 1237. Demand. ‘ Distress and sale. Removal from

county. No demand of taxes shall be necessary; but it shall be the

duty of every person subject to taxation under this law to attend at

the treasurer’s olfice at the county seat and pay his taxes, and if any

person so fails to attend and pay his. taxes, until after the first of

October, after the same shall have become due, the treasurer is

directed and required to collect the same by distress and sale; pro

vided, that in case any person, having only personal property assessed,

and upon which the taxes are unpaid, shall in the opinion of the

treasurer, be about to move out of the county, it shall be the duty of

the treasurer to collect such taxes at any time after the tax duplicate

has been placed in his hands; provided, however, that in case any

person owing taxes removes from any county in this state to an

other county in this state, the county treasurer shall forward such

claim to the treasurer of the county to which such person has removed,

and such taxes shall be collected by the county treasurer of the latter
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place, as other taxes and retumed to the proper county, less legal

charges.

ARTICLE 7.——DELINQu1-:NcY, PENALTY .1.\"r> LIEN or Taxss.

1238. . Taxes delinquent, when. Penalty Interest.

A unpaid taxes, both personal and real, shall become due on the

first day of December of the year in which said taxes are assessed

and levied and all taxes shall become delinquent on the first day of June

after the same become due. A discount shall be allowed on all taxes

paid as follows: One per cent on all sums paid within fifteen days

after the same shall have become due, and one-half of one per cent

on all sums paid within thirty days after the same shall have become

due. Thirty days after each of said taxes shall become delinquent

there shall be added thereto a penalty of three per cent and the taxes

shall thereafter draw interest at the rate of one per cent per month

until paid or discharged by distress or sale.

§ 1239. Taxes a perpetual lien. Vendor and vendee.

Taxes upon real property are hereby made a perpetual lien thereupon

against all persons and bodies corporate, except the United States

and the state, and taxes due from any person upon personal property

shall be a lien upon any real property owned by such person, or to

which he may acquire a title, or upon any personal property owned

by him at the time the tax becomes due, or which may be subse

quently acquired by him, and the title to any of which personal prop

erty so owned or subsequently acquired remains in him at the time

of the distraint. All taxes shall, as between vendor and purchaser,

become a lien upon real estate on and after the first day of December

in each year.

ARTICLE 8.— COLLECTION BY Drsrasss.

§ 1240. Sale by distress._ Notice. Proceeds. When the treas

urer distrains personal property, he may keep it at the expense of the

owner, and he shall give notice of the time of the sale within five days

after the day of the taking, in the same manner that constables are

required to give notice of the time of sale of personal property on

execution; but he may adjourn the sale from time to time for a period

not to exceed three days, and shall adjourn once at least when there

are no bidders; and in case of an adjournment he shall put up a notice

thereof at the place of sale. Any surplus remaining above the taxes,

charges for keeping, fees for sale, fees for levying on the property and

mileage, to be the same as allowed by law to sherifl’s for levying an

execution on personal property, shall be returned to the owner and

the treasurer shall render an account in writing of the sale and charges

with his regular report to the board of county commissioners.

§ 1241. Treasurer maysummon posse. Penaltyfor refusal.

If the treasurer is resisted or impeded in the execution of his ofiice

lle may require any suitable person or persons to aid him therein, a11d

If an such person refuses to aid, he shall forfeit a sum not exceeding

ten ollars, to be recovered by civil action in the name and for the use

of the county, and the person or persons resisting shall be liable, as in

the case of resisting the sheriff in the execution of civil process.

§ 1242. Payment of taxes continued. The treasurer shall

continue to receive payment of all taxes upon the above terms until

collected by distress and sale.

§ 56. 0.28. l’ol.G.

am'd.
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§ 1243. Treasurer released from collection, when. If the

county treasurer is unable, for want of goods or chattels whereon to

levy, to collect by distress or otherwise, the taxes or any part

thereof, which may have been assessed upon the personal property of

any person or corporation, or any executor or administrator, guardian,

receiver, assignee, agent or factor, such treasurer shall file with the

county auditor, on the first Monday of August following, a list of such

taxes, with an aflidavit of himself or his deputy intrusted with the col

lection of said taxes, statin that he had made dili ent search and

inquiry for goods and chatte s wherewith to make Sll0%1 taxes, and was

unable to make or collect the same, and such other facts as he shall

deem of importance to the county commissioners. The county audi

tor shall present said lists to the county commissioners at their first

meeting, then or thereafter in session, and the said board shall examine

such taxes so returnable, and if they are satisfied, such taxes or any

part thereof cannot be collected, then they shall instruct the county

treasurer to place the same on a list of taxes that cannot be collected,

in a book provided for that purpose, and said treasurer shall thereupon

be released from further liability for a failure to collect such tax or

taxes-, but if said board are satisfied that said taxes or any part thereof

can be collected, they shall order the county treasurer to proceed again

to collect the same, and it shall be.his duty to proceed again to collect

said taxes in the manner provided by law.

§ 1244. Treasurer liable for delinquent taxes, when. If

any county treasurer shall neglect or refuse to collect any tax assessed

on personal property when the same is collectible, or to file the deliri

quent list and aflidavit as herein set forth and provided, he shall be

held liable in his next settlement with the county commissioners for

the whole amount of such taxes uncollected, and the same shall be

deducted from his salary or fees and applied to the several funds for

which they were levied.

§ 1245. Fees and mileage for demand, levy and sale.

County treasurers shall be allowed for making demand for such taxes

where no levy is made on property, ten cents per mile for each mile

necessarily and actually traveled, and when levy is made, the fees

allowed by law to sheriffs for any levy and sale of property on execu

tion, which fees and mileage shall be paid to the treasurer of that

county by the person, corporation, executor, administrator, guardian,

receiver, assignee, agent or factor from whom such tax or taxes are

due.

§ 1246. Clerk of township, village or city to transmit rate

of taxation, When. The town clerk of any or anized township, clerk

of any town or city, or secretary of any board o education, the clerk of

any school district or school township or any other oflicer who is now

or may hereafter be by law authorized to perform the duties herein

specified, shall, on or before the first Monday in September, annually

transmit to the county auditor the rate of taxation levied in such

township, town, city, independent school district or school township

for that year; and it shall be the duty of the county auditor to enter

and levy the same on the tax list.

1247. Treasurer to pay municipal corporation taxes,

W en. The county treasurer of the county shall pay over to the treas

urer of any municipal corporation, organized township, school district

or any other body politic, on the order of the proper officers at any

time, all moneys received by him arising from taxes levied and col

316



Revenue and Tarcation. POLITICAL CODE. §§ 1247-125:2

lected belonging to such municipal corporation, organized township,

school district or any other body politic, and immediately after his

quarterly settlement in each year, pay over all moneys and take trip

licate receipts therefor, and file one with the clerk of the town, city,

township, school district or other body politic, and one with the

county auditor, and such moneys as said treasurer may receive after

that time for delinquent taxes belonging to such township or other

corporation, he shall pay over to the treasurer thereof, on demand or

the order of the proper ofiicers, and he shall take duplicate receipts of

the treasurer of said township or corporation for said moneys, one of

which he shall retain and one of which he shall file with the county

auditor, and for a failure to pay over money held by him to the proper

authority when demanded, or a failure to account for money received

by him as required by law, he shall be deemed guilty of felony and,

-upon conviction, shall be punished by confinement in the penitentiary

not less than one year nor more than three years.

§ 1248. County responsible for state taxes. Each county

is responsible to the state for the full amount of tax levied for state

purposes, excepting such amounts as are certified to be unavailable,

double or erroneous assessments as hereinafter provided.

§ 1249- County to pay state if treasurer defaults. Re

course. If any county treasurer proves to be a defaulter to any

amount to state revenue, such amount shall be made up to the state

within the next three coming years by additional levies in such man.

ner in annual amounts as the board of commissioners may direct. In

such cases the county can have recourse to the ofiicial bond of the

treasurer for indemnity.

§ 1250. Trea.surer’s reports, when. The treasurer of each

county shall, on or before the fifth day of April, July, October and

January in each year, prepare and file with the county auditor a.

sworn statement of the amount of money in his hands on the last da

of the preceding quarter, belonging to each and every fund wit

which he is b law required to keep account.

§ 1251. ettlement with county treasurer, when made.

At the regular meetings in Januar and July of each ear the board

of county commissioners shall mafie a full and comp ete settlement

with the county treasurer, and they shall make and certify to the

state treasurer all credits to the county treasurer for double or

erroneous assessments and unavailable taxes, also all dues for state

revenue, interest or delinquent taxes, sales of lands and other dues,

if any, also the amounts collected for these several items and revenues

still delinquent each year by itself. Said reports shall be forwarded

y mail.

§ 1262. Treasurer pays state, when. The treasurer of each

county shall, on or before the fifteenth day of April, July, October

and January, prepare a sworn statement of the amount of money in

his hands for the quarter ending the last day of the preccdin month

belonging to the state treasury, and forward the same by mai to the

treasurer of the state, and he shall each year pay into the state

treasury on or before the fifteenth day of July all the money due the

state remaining in his hands on the first day of July, and on or before

the fifteenth day of.January all the money due the state remaining in

his hands on the first day of January; he shall also, at any time when

directed by the state treasurer, forthwith pay into the state treasury

all the money due the state and remaining in his hands. In case the
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I and the amount of taxes due.

treasurer of any county shall fail to prepare and forward the statement

required in this section, he shall forfeit and pay for each and every

failure the sum of five hundred dollars, to be recovered in an action

brought by the attorney general in the name of the state against him

and his bondsmen, in any court of record.

§ 1253. State treasurer transmits county statement to

auditor, when. The state treasurer shall make and transmit to

each county auditor on the fifteenth day of June of each year a state

ment of the county treasurer’s account with the state treasurer, which

shall be submitted by said auditor to the board of commissioners at

their next meeting, and if they find the same to be incorrect in any

particular, they shall forthwith certify the facts in relation to the

same to the state treasurer.

1254. County treasurer’s final settlement, how made._

W en the county treasurer goes out of oflice, he shall make a full and

complete settlement with the board of commissioners, and deliver up

all books, papers, moneys and all other property pertaining to the

oflice to his successor, taking his receipt therefor. The board of

commissioners shall make a statement so far as state dues are con

cerned to the state treasurer, showing all charges against the treasurer

during his term of ofiice, and all credits made, the delinquent taxes

and other unfinished business charged over to his successor, showing

to what year and to what account the amount so paid over belongs.

They shall also see that the books of the treasurer are correctly bal

anced before passing into the possession and control of the treasurer

elect. They shall witness and attest the actual transfer and delivery

of accounts, books, vouchers and all funds by any outgoing treasurer

to his successor in ofiice, whether the treasurer is succeeded by him

self or another-, and they shall cause to be entered of record their full

compliance with the requirements of this section.

ARTICLE 9.——TAX SALE.

§ 1255. Sale of real property.

and fees. The treasurer shall give notice of the sale of real property

by publication thereof once a week for three consecutive weeks pre

ceding the sale, in a newspaper in his county, to be desi ated by

the board of county commissioners or a majority thereof, i there is

one, and if there is no paper published in his county, shall give notice

by a written or printed notice posted on the door of the court house

or building in which courts are commonly held or the usual place of

meeting of the county commissioners for three weeks previous to the

sale. In counties having daily papers the tax list shall be published

in one issue of the daily edition and in two issues of the weekly edi

tion of the same paper, so selected by the board. Such notice shall

contain a notification that all lands on which taxes are a lien, namin

the year for which taxes are due and remaining unpaid will be sol ,

and time and place of sale, and said notice must contain a list of the

lands to be sold, name of person to whom said property is assessed

The treasurer shall charge and collect,

in addition to the taxes, interest and penalty, the sum of twenty cents

on each tract of real property _and ten cents on each town lot adver

tised for sale, which sum shall be paid into the county treasury and

the county shall allow and pay the costs of publication, on comple

Notice. Manner. Costs
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tion of the same, at the rate above provided; but in no case shall the

county be liable for more than the amount charged to the delinquent

lands and lots for advertising.

§ 1256. Real estate, when sold for taxes. On the first

Monday of October of each year, between the hours of nine o’clock

A. M. and four o’clock P. M. the treasurer is directed to offer at

public sale for cash, at the treasurer’s office where, by law, the taxes

are made payable, all lands, town lots, or other real property which

shall be liable for tax of any description for‘the preceding year or

years and which shall remain due and unpaid, and he may adjourn

the sale from day to day, until all the lands, lots, or other real

property have been offered, and no taxable property shall be exempt

from levy and sale for taxes.

§ 1257. Highest bidder, who. Sale of homestead. The

person who offers to pay the amount due on any parcel of land for

the smallest portion of the same is to be considered the highest

bidder, and when such a portion constitutes one-half or more of the

parcel, it is to be taken from the east side thereof, dividing it by a

line running north and south, except that town lots are to be divided

in such case lengthwise, by a parallel with the proper-lines of the lots.

If the portion taken is less than one-half of the parcel, it is to be

taken from the southeast corner in a square form, as nearly as the

form of the land will conveniently permit. The preceding provisions

of this section are subject to the following qualifications: The home

stead shall not be sold for any taxes due from the owner thereof,

until all other lands, town lots or other real property, shall have been

first sold, and to that end the quantity of the land ofiered for sale may

be obtained by drawing the division line in any direction so as to

avoid the homestead; and when the homestead constitutes a part of

the tract or parcel sold and is not yet ascertained, the court may, in

the action hereafter authorized, at the suggestion of either party,

cause proceedings to be had similar to that required in relation to

mechanic’s liens, for the ascertainment of the homestead; and in

all other cases of such sales, it may take the requisite order and pro

ceedings to ascertain the land sold, and to set the same apart from the

homestead.

§ 1258. Private sale, when. Readvertisement. Civil ac

tion. Should any person so bidding fail to pay the amount due, the

treasurer may again offer the land for sale if the sale has not closed;

and. if it has ‘closed, he may sell the same at private sale, or he may

again advertise it specially and by description, by one written or

printed notice posted for two weeks on the door of the court house,

or place where courts are usually held,'after which it may be sold at

public sale, or the treasurer may recover the amount by civil action

brought in the name of the county in which the sale was held.

§ 1259. Report of sale and evidence thereof. On or before

the first Monday of November following the sale of real property the

treasurer is required to file in the ofiice of the county auditor of his

county a return of his sale of land, town lots, mines and mining

claims, retaining a copy in his office, showing the lands sold, the

name of the purchasers and the sums paid by them, and also a copy

of the notice of sale, with a certificate of the advertisement, verified

by an afiidavit, and such certificate shall be evidence of the regularity

of the proceeding.

§62,c.28, Pol.C.

am’d.
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§ 1260. Description of real estate. The description of real

estate in such returns shall be entered in the same numerical order as

required in the tax list.

§ 1261. Tax certificate, by whom executed. Effect and

form. The purchaser of any tract of land sold by the county treas

urer for taxes will be entitled to a certificate in writing, describing

the lands so purchased, the sum paid and the time when the pur

chaser will be entitled to a deed, which certificate shall be assignable,

and said assignment must be acknowledged before some ofiicer hav

ing power to take acknowledgment of deeds. Such certificate shall

be signed by the treasurer in his official capacity, and shall be pre

sumptive evidence of the regularity of all prior proceedings. And

the treasurer shall make out a tax receipt and duplicate for the taxes

on the real estate mentioned in such certificate, the same as in any

other case, and shall write thereon, “sold for taxes at public sale.”

The purchaser acquires the lien .of the tax on the land, and if he sub

sequently pays any taxes levied on the same, he shall have the same

lien for them, and may add them to the amount paid by him in the

purchase; but no such subsequent tax shall be paid by the purchaser

until fifteen days before such tax becomes delinquent. Such certifi

cate shall be substantially in the following form:

State of North Dakota, gs

. . . . . . . . . . . . ..County. “ '

I, . . . . . . . . . . . . . ., treasurer of the county of . . . . . . . . . . . ., in the

state of North Dakota, do hereby certify that the following described

real estate in said county and state, to-wit: (Describing the same)

was, on the . . . . . . . . day of . . . . . . . ., 18. . ., duly sold by me in the

manner provided by law for the delinquent taxes of the year 18.. .

thereon, amounting to . . . . . . . . dollars, including interest and penalty‘

thereon and the costs allowed by law to . . . . . . . . . . . . for the sum of

. . . . . . . . . dollars, he being the highest bidder for the same.

And I further certify that unless redemption is made of said real

estate, in the manner provided by law, the said . . . . . . . . or his assigns

will be entitled to a deed therefor, on and after the_ . . . . . . . . day of

. . . . . . . . ., A. D. 18. . ., on surrender of this certificate.

In witness whereof I have hereunto set my hand this . . . . . day of'

....,A. D. 18...

. . . . . . . . . . . . . . . . . . . . . . . ., Treasurer.

§ 1262. Fees for tax certificate. The treasurer is authorized

to demand twenty-five cents for each certificate made by him on such

sale, containing a description of more than a single tract of land a_s

advertised, and the treasurer is authorized to demand the sum of twenty

five cents for each certificate describing a single tract of land. But any

number of parcels of land, bought by any one person, may be included

in one certificate, as may be desired by the purchaser; and whenever

the treasurer makes a certificate to any land sold for taxes, he shall

enter an account thereof in the sale book, opposite the description of

the land conveyed.

§ 1263. Private sale of unsold land. Certificate. After

the sale shall have closed and after the treasurer has made his return

thereof to the county auditor as provided in section 1259, if any real

estate remains unsold for want of bidders therefor, the county treas

urer is authorized and‘ required to sell the same at private sale at ‘his

oflice, to any person who will pay the amount of the taxes, penalty
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and costs thereon for the same, and to deliver to said purchaser a cer

tificate as provided in section 1261, and to make out duplicate receipts

for the taxes on such real estate, on which he shall write, “sold for

taxes at private sale,” and deliver one to the purchaser and the other

to the county auditor as hereinbefore provided, with the additional

statement inserted in the certificate that such lands have been offered

at public sale for taxes, but not sold for want of bidders; and the

treasurer is further authorized and required to sell as aforesaid all

real estate in his county on which taxes remain unpaid and delin

quent for any previous year or years.

ARTICLE 10. —- REDE.\IPTIU‘.\'.

§ 1264. Redemption, period of, how made. Interest. The

owner or occupant of any land sold for taxes, or any other person ma

redeem the same at any time within two years after the day of such

sale or at any time before the execution of a deed of conveyance there

for b the county treasurer, by paying the county treasurer, for the

use 0 the purchaser, his heirs or assigns, the sum mentioned in this

certificate, and interest thereon at the rate of fifteen per cent per

annum from the date of purchase, together with all other taxes paid

subsequent to said sale, and interest thereon at the same rate from the

date of such payment; and the treasurer shall enter a memorandum

of the redemption in the list of sales, and give a receipt therefor to

the person redeeming the same, and file a duplicate of the same with.

the county auditor, as in other cases, and hold the money paid sub

ject to the order of the purchaser, his agent or attorney, who shall be

immediately notified of such redemption by the treasurer, if his resi

dence is known; provided, that infants, idiots and insane persons may

redeem any lands belongin to them, sold for taxes, within one year

after the expiration of suc disability. And provided, further, that

when any person shall redeem any lands or lots sold for taxes and

shall not demand a redemption receipt for the money paid the return

of the certificate of purchase for cancellation shall operate as a release

of all the claim to the tract or lot described therein, under or by vir

tue of the purchase, and the county treasurer, upon receiving such

certificate of purchase, shall mark on the tax sale record opposite the

description of the property for which said certificate of purchase had

been issued, “ sale canceled by return of certificate. ” The fee for

makin said entry shall be ten cents for each description.

§ 1 66. Redemption of undivided land, how made. Any

person claiming an undivided part of any land sold for taxes may

redeem the same on paying such proportion of the purchase money,

interest, principal and subsequent taxes as he shall claim of the land

sold.

§ 1266. Partial redemption, how made. In every case of

partial redemption, pursuant to the last section, the quantity sold

shall be reduced in proportion to the amount paid on such partial

redemption and the county treasurer shall convey accordingly.

ARTICLE 11.——DEED AND Errsor Tnaaaor.

§ 1267. Tax deed, when and by whom made. If no per

son shall redeem such lands within two years, at any time after the

expiration thereof, and on production of the certificate of purchase

the treasurer of the county in which the sale of such lands took place,

§'I0. 0%, Pol.C.

am’d.

§71.c.25. POLC.

§T2. c.2S. Pol.C.

§ 73. c.2.J, Pol.C.
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shall execute to the purchaser, his heirs or assigns, in the name of the

- state, a deed of the land remaining unredeemed, which shall vest in

§ 74, 0.28. Pol.C.

am ‘d.

the grantee an absolute estate in fee simple in such land, subject,

however, to all the claims which the state may have thereon for taxes

or other liens or incumbrances.

§ 1268. Treasurer to execute deed. Form of tax deed.

Such deeds shall be executed by the county treasurer under his hand,

and the execution thereof shall be attested by the county auditor with

the county seal, and such deed shall be conclusive evidence of the

truth of all the facts therein recited, and of the re ularity of all the

proceedings from the assessment and valuation o the land by the

assessor up to the execution of the deed, and such deed shall be sub

stantially in the following or other equivalent form:

Whereas, A. B. did, on the . . . . . . . . day of . . . . . . . . . . 18 . . . . pro

duce to the undersigned C. D., treasurer of the county of . . . . . . . ., in

the state of North Dakota, a certificate of purchase in writin bearing

date the . . . . . . . . day of . . . . . . . . . . . . 18 . . . . signed by E. ., who at

the last mentioned date was treasurer of said county, from which it

appears that . . . . . . . . . . . . . . . . . . . . . . . . .. did on the . . . . . . . . day of

. . . . . . . . . . . . 18 . . . . purchase at public auction at the county treas

urer’s office in said county, the tract, parcel or lot of land lastly in

this indenture described, and which lot was sold to . . . . . . . . . . . . . . . .

for th_e sum of . . . . . . . . . . . . . . . . dollars, being the amount due on the

following tract or lot of land returned delinquent for the nonpayment

of taxes, costs and charges for the year (or years) 18 . . . . to-wit:

(Here insert the land ofiered for sale.) And it appearing that the

said A. B. is the legal owner of said certificate of purchase, and the

time fixed by law for redeemin the land therein described having

now expired, and the same not aving been redeemed as provided by

law, and the said A. B. having demanded a deed for the tract of land

mentioned in said certificate, and which was the least quantity of the

tract above described that would sell for the amount due thereon for

taxes, char es and costs as above specified, and it appearing that said

lands weredegally liable for taxation, and had been duly assessed and

.properly charged on the tax book or duplicate for the year (or years)

18 .. .. and that said lands had been legally advertised for sale for

taxes, and were sold on the . . . . . . . . .. day of . . . . . . . . . . 18 . . . .

Now, therefore, this indenture made this . . . . . . . .of . . . . . . . . . . . .

18. . . .between the state of North Dakota by C. D., as treasurer of said

county, of the first part, and the said A. B. of the second part;

Witnesseth, That the said party of the first part for and in consid

eration of the premises and the sum of one dollar in hand paid, has

granted, bargained and sold, and by these presents does grant, bargain,

sell and convey unto the said party of the second part . . . . . . . . heirs,

and assigns forever, the tract or parcel of land mentioned in said

certificate, and described as follows, to-wit: (Describe the land), to

have and to hold said mentioned tract or parcel of land with the

appurtenances thereto belonging to the said party of the second part

. . . . . . . .heirs and assigns forever, in as full and ample manner as the

said treasurer of said county is empowered by law to sell the same.

In testimony whereof, the said C. D., as treasurer of said county of

. . . . . . . . . . . . . . . . has hereunto set his hand and seal on the day

and year aforesaid.

Attest :

( Seal. )

- - - - - - - - - . - ~ - . . - - . - - - - - » - - - -
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VVhich deed shall be acknowledged by said treasurer before some

one authorized by law to take acknowledgements of deeds, for which

said deed the treasurer shall be entitled to charge a fee of fifty cents,

to be paid by the grantee in such deed.

§ 1269. Limitation of action to set aside tax deed. Con

ditions precedent. No action shall be commenced by the former

owner or owners of land, or by any person claimin under him or

them, to recover possession of land which has been so d and conveyed

by deed for nonpayment of taxes, or to avoid such deed, unless such

action shall be commenced within three years after the recording of

such deed; and not until all taxes, interest and penalty, costs and

expenses shall be paid or deposited in court by the parties commenc

ing such action.

§ 1270. Irregularities not to invalidate deed in certain

cases. The sale of lands, town or city lots, or any other real prop

erty, for taxes, shall not be invalid on account of such real property

havin been listed or charged on the duplicate in an other name

thant at of the riglitful owner; nor shall any such sa e be invalid

nor the conveyance of the real property so sold be voidable by reason

of the ne lect or failure of the treasurer, or any other officer to collect

the tax or which it was sold' by distraint and sale of personal

property.

§ 1271. Tax certificates canceled, when. Lost certificates

and procedure. When deeds are delivered for real propert sold

for taxes the certificate therefor must be canceled and filed y the

county auditor; and in case of loss of any certificate, on being satis

fied thereof by due proof, and bond being given to the state in a sum

equal to the value of the property conveyed, as in cases of lost notes

or other commercial paper, the county treasurer may execute and

deliver the proper conveyance, and file such proof and bond with the

county auditor.

Aarrcma 12.-—SALES Wnoscrurmr Liana.

§ 1272. County to refund, when. When by mistake or

wrongful act of the treasurer or other officer, land has been sold on

which no tax was due at the time, the county is to save the purchaser

harmless by payin him the amount of the principal, or the pur

chaser may recover t e same directly from such oflicer and his sureties.

In case any county shall have heretofore paid or shall hereafter

pay to the state or any town, city, township or other corporation,

moneys collected by mistake or wron l act of the treasurer, or any

other oflicer, the same shall be re nded to the treasury of the

county from which the same was received, upon demand of the

treasurer of such county.

§ 1273. Action to restrain or avoid tax. Judgment for

taxes justly due. ‘Whenever any action or proceeding shall be

commenced and maintained before any court or judge to prevent or

restrain the collection of any tax or part thereof, or any particular act

of an officer in the collection thereof, or to recover any such tax before

paid, or to recover the possession or title of any property, real or

personal, sold for taxes, or to invalidate or cancel any deed or grant

thereof for taxes, or to restrain, prevent, recover or delay any payment

Of taxes, the true and just amount of taxes due upon such property,

§ 75. 0.28, Pol.C

§76. c.28, Pol.C.

§ 77, 0.28, Pol.C.

§T8. c.28. Pol.(‘.

am ’d.
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or by such person, must be ascertained and judgment rendered and

given therefor against the taxpa 'er, and if the tax is delinquent,

execution must be issued forthwit for tl1e same.

ARTICLE 13.——COLLECTION or Taxas BY ACTION.

§ 1274. Action to collect taxes, when. Sixty days after the

annual ¢tax sale has closed, if any real property remains unsold for

want of bidders therefor, on which any tax remains unpaid, the

county commissioners are hereby authorized and empowered, at their

option, in lieu of the private sale provided by section 1258, to author

ize and empower the county treasurer to institute a civil action in the

district court of his county or subdivision, in his own name as treas

urer of his county, for the collection of such taxes from the party or

parties liable therefor against the real property chargeable therewith.

In such action the treasurer shall include taxes remaining unpaid and

delinquent for any previous year or years a11d all delinquent taxes for

whatever year, against whomsoever assessed, which are a lien upon the

real property sought to be charged in the action, and can properly be

united in the same action.

§ 1275. Action by treasurer to recover taxes, who par

ties. VVhen the real property appears assessed against any owner, or

the title of a subsequent owner of such property appears of record,

the treasurer may bring an action against either or both at his option,

and i-n cases where the property appears assessed to an unknown

owner and the title of no subsequent owner appears- of record, he may

bring an action against an unknown owner, and all persons having an

interest in the property shall be presumed to have notice of such

action, and the proceedings therein.

§ 1276. Commenced by summons. Service of. This

action shall he begun by service of a summons in like manner as in

other civil actions: and in the case of a nonresident and of unknown

defendants, service of the summons shall be made by publication

upon the same proceedings and in like manner as is provided in the

code of civil procedure for nonresidents and unknown defendants

having or claiming an interest in or a lien upon real property.

§ 1277. Costs as in civil actions. I11 every judgment recov

ered under this chapter the same costs shall be taxable as in ordinary

civil actions: provided. however, that no costs shall be demanded of

or payable by the treasurer of the county in advance, but shall be

payable when collected by the treasurer.

§ 1278. Complaint, form Of. In this action brought by the

treasurer the complaint may be in the following form, and shall be

legally sufficient:

. . . . . . . . . . . . . . . . . . . . . . . .Court.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . Plaintiff,

vs.

. . . . . . . . . . . . . . . . . . . . . . . . . ..Defendant.

The plaintiff complains and alleges that the defendant is indebted

to the plaintifl’ in the sum_of . . . . . . . . dollars, (naming the total amount

due the state, county and other funds) for taxes, with . . . . . . . . per

cent penalty added thereto for the nonpayment thereof, and interest

thereon at the rate of . . . . . . .. per cent per month, from (date of

delinquency) and . . . . . . . . cents costs of advertising, which said

taxes were duly assessed and levied upon the (real or personal) prop
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erty of the defendant, to-wit: (Describe the property as assessed)

for the fiscal year (naming the ear) (for taxes for a previous year an

additional paragraph may be a ded in similar form). That the taxes

aforesaid, with penalty, interest and costs are a lien upon the real

property before described.

“Therefore, plaintifl’ prays judgment against said defendant for the

sum of . . . . . . .. dollars, with penalty and interest as aforesaid, and

attorney’s fees of . . . . . . . . dollars and costs of suit. and that the lien

of said taxes may be enforced against said real property, and the same

be condemned to be sold to satisfy plaintiffs judgment.

. . . . . . . . . . . . . . . . . . . .State’s Attorney.

In case of an unknown owner, or of personal tax. chargeable as a

lien on real property, or where the defendant -is sued in a representa

tive capacity, or in other cases, presenting peculiar circumstances, the

complaint shall contain such additional allegations as such circum

stances may require.

§ 1279. Certificate prima facie evidence. Form. On the

ti'ial of any action brought under this chapter. a certificate in the

following form, signed by the treasurer and under the seal of the

county, shall be prima facie evidence of the due assessment and levy

of the tax, and that it is due and delinquent:

I do hereby certify that the following is a correct transcript of an

entry on the duplicate tax list of . . . . . . . . . . . . . . . . . . . . county, now

in my hands for collection (name, description of real property,

personalty, tax to different funds, total, remarks). That the above

tax became delinquent on (date), has since been advertised for sale

at a cost of . . . . . . . . _ . . dollars and not sold for want of bidders, and

remains unpaid.

. . . . . . . . . . . . . . . . . . . . . . . ., Treasurer.

§ 1280. Rules and practice governing. These actions shall

be governed by the rules and practice of the code of civil procedure,

and judgment may be taken as in such code provided. either in term

time or vacation. VVhen issue is joined, the cause shall at once on

request of the plaintifl’ be placed b the clerk on the calendar for trial

without serving or filing a note o issue or notice of trial: and shall

be given precedence in the district court next after criminal business.

Such issue shall be triable by the court, subject to its power to send

any or all of the issues to be tried to a jury, as provided in the code

of civil procedure.

§ 1281. Payment after suit commenced. Upon the pay

ment of any taxes after suit shall have been brought, or the payment

or collection thereof after judgment. the treasurer shall pay therefrom

the costs and attomey’s fees, and make distribution of the balance as

provided by law.

§ 1282. Interest on judgments. All judgments obtained

under the provisions of this chapter shall bear interest at the rate of

twelve per cent per annum until paid.

§ 1283. Execution to enforce judgment. Proceedings.

Redemption. Upon the recovery of judgment in any case brought

under this chapter, the same may be enforced by writ of execution in

like manner as provided in the code of civil procedure in cases of

judgment requiring the sale of property, and the proceeding through

out shall_be the same as in such cases, except that in all cases arising

under this chapter, execution shall be directed to the treasurer of the

county in which the property to be sold is situated instead of the
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sheriff. And the treasurer shall discharge the duties in and about the

receipt of said execution, the advertisement and sale of the real

property, directed to be sold thereunder, the conduct of the sale, the

execution of the certificate of purchase, retum of execution and re

port of sale, and any other duties now required of the sherifi’ in the

sale of real property on execution, in the same manner as the same

are required by law to be performed and discharged by the sherifl’ in

the case of sales of real property by him, under writs of execution

requiring the sale of real property, the proceedings of the treasurer

in the premises to be reported to the court upon return bf the execu

tion, and to be subject to review and confirmation by the court, in like

manner as a sheriff ’s sale of real property on execution. The prem

ises sold by the treasurer shall be subject to redemption at any time

within two years from the date of sale or at any time before the exe

cution of a deed therefor, in like manner and upon the same terms

and conditions as provided on ordinary sales of real property; pro

vided, however, that during the period allowed for redemption and

until redemption is made, the treasurer’s certificate of purchase and

all taxes paid by the purchaser subsequent thereto shail bear interest

at the rate of fifteen per cent per annum, when the amount is less

than five dollars, and twelve per cent when the amount is more than

five dollars.

§ 1284. Sale under execution. Highest bidder defined.

In.any sale upon writ of execution, under this chapter, the person

who offers to pay the amount due on any parcel of land for the

smallest portion of the same is considered the highest bidder, such

portion to be chosen in like manner as provided for sales made by the

treasurer under ordinary tax sales in section 1257.

§ 1286. No bidders. County to purchase. Certificate.

Taxes remitted, when. Reassessment. If, in any instance,

there should be no bidders willing to give the full amount of the

judgment, penalty, interest and costs for any real property advertised

and offered for sale, then it shall be the duty of the treasurer to bid

ofi such real property in the name of the county of which he is

treasurer, as the board of county commissioners thereof may authorize

and direct, for the amount of the jud ment, interest and costs

accrued, and a certificate shall issue to such county in like manner as

to any other purchaser; provided, however, that no costs or treas

urer’s commissions shall be payable by the county until redemption

is made from such sale, or the time for redemption has expired; and

provided, further", that all ‘lands bid off by the treasurer for the

county, shall, during the period of redemption, be subject to assess

ment and the levy of taxes the same as real property of private per

sons. But the taxes levied thereon durin said period shall not be

payable by the county, and if the said lan s are not redeemed and a

deed or deeds executed to the county therefor, said taxes shall be

remitted and canceled of record in the treasurer’s office by direction

of the board of county commissioners.

§ 1286. Tax deed upon execution, when issued. At the

expiration of the time allowed for redemption. if no redemption shall

have been made, the treasurer must make the purchaser, or the party

entitled thereto, a deed of the real property sold, which deed shall be

in the usual form of deeds made by the sheriff after a sale under a

writ of execution on a judgment directing the sale of real property,

and shall have the same force and effect.
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§ 1287. Tax sale. Trea.surer’s fees. For his services in

attending and conducting any sale under judgment in the district

court the treasurer shall be allowed the following fees:

For advertising and attending sale, and returning execution, fifty

cents.

For executing certificate of purchase, fifty cents.

For executing deed, fifty cents.

The last item to be paid by the antee in the deed, the other items

to be taxed as accrued costs in ma ing the sale.

1288. Purchaser may pay subsequent taxes. Redemp

tion therefrom. The purchaser at any sale aforesaid, or his

assignee, may pay any tax becoming delinquent before redemption

from his purchase has been made, and thereafter no redemption can

be made from him without paying the amount due on his certificate

of purchase, with interest at fifteen per cent per annum from the date

thereof, and such other liens held by him as are now required to be

paid in making redemption from an ordinary execution sale and in

addition thereto the amount of such subsequent tax paid by him,

with interest from the date of the payment thereof at the rate of

fifteen per cent per annum. -

§ 1289. Limitation of action to impeach execution deeds.

The same limitations shall apply to the bringing of an action to impeach '

any deed made under the provisions of this chapter. and the same pre

requisites be enforced against the party bringing such an action as

in the case of deeds executed by the treasurer on an ordinary tax sale

made by him as rovided in section 1269.

§ 1290. De enses to actions, what admissible. In actions

brought under the provisions of this chapter, it shall be no defense

thereto that the land described has not been offered at the tax sale, or

that a public tax sale for any year has not been held, or that there

were irregularities in the conduct of the sale or advertisement thereof,

or in the assessment or levy of the tax; nor-shall any defense be

admissible or any relief granted against the tax sou ht to be enforced,

except such as may have been heretofore permitteg under the exist

ing revenue laws of the state.

Aarrcrn 14.—PEo1>Lnas’ TAX.

5 1291. State license for peddlers. Fee. A tax of fifty §s0.c.2s._Po1.0.

dollars for state purposes shall be levied upon each peddler of watches, ‘*""“'

clocks, jewelry or patent medicines, and all other wares and merchan

dise not manufactured within the limits of this state, for a license to

peddle throu hout the state for one year.

§ 1292. 'cense, from whom obtained. Such license may §31_c_28,p,,1_c_

be obtained from the county auditor of any county, upon paying the

proper tax to the treasurer thereof and taking his receipt therefor.

§ 1293. Paddling without license. Penalty. Failure to § S-,,c_28_ 1-,,._¢_

exhibit license. Any person so peddling without a license is guilty am“

of a misdemeanor, and the person actually peddling is liable, whether

he is the owner or not, and upon conviction thereof, shall forfeit and

pay the sum of fifty dollars to the county treasurer where such con

viction shall be had, to be recovered by civil action in the name of

the county prosecuting for the same. All fines and penalties recov

ered under this section shall be applied to the common school fund

of the county prosecuting for the same, and if any peddler refuses
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to exhibit his license to any person requiring a view of the same, he

shall be presumed to have none, and if he produces a license upon

the trial, such peddler shall pay all costs of prosecution.

ARTICLE 15.--PAYMENT or STATE Forms BY Couurr Tamsuaan.

§ 1294. County treasurer settles with state, when.

Funds, how transmitted. The treasurers of the several counties

shall pay into the state treasury all funds in their hands belonging

thereto, on or before the fifteenth day of July, or on the fifteenth

day of January in each year, and at such times as the state treasurer

may require. State funds may be transmitted either by express, draft

or post otfice order at the risk of the county treasurer, for which the

county treasurer, shall be allowed his actual expenses. If by express

it must be in coin, United States treasury notes or national bank

currency.

§ 1295. Penalty for failure to settle with state. Pro

ceedings. If any county treasurer shall willfully and negligently

fail to settle with the state treasurer at the times and in the manner

prescribed b law, he shall forfeit to the use of the state the sum of

five hundre dollars, which sum may be recovered of him or his

sureties on suit brought by the state treasurer in the name of the

state, in an court in this state having jurisdiction; or, in case of

failure of tlle state treasurer to bring such suit, then any citizen of

the state may bring the same.

' § 1296. List of taxable lands, how procured. Disposition

of. A list of lands becoming taxable for the first time in-each county

of the state shall be procured by the state auditor from the proper

land oflicers, at the best prices for the state, and a list of the lands

becoming so taxable in each of the several counties shall be for

warded by the auditor to the county auditor of each county on or

before the fifteenth day of March of each year.

ARTICLE l6.—-TREASURER’S WARRANT Boon.

§ 1297. Treasurer to keep warrant book. Form of.

Each county treasurer is required to keep a book called a “warrant

book,” in which he shall enter every county, road or other warrant or

order paid by him, or received in payment of road or poll taxes, spec

if ing the date at which the same was received and canceled, from

w om received, the payee or person in whose favor it was drawn, its

number and date, the amount for which it was originally drawn, the

total amount of indorsements or payments made thereon, the princi

pal sum for which it was received, the interest allowed and the total

amount for which it was received; and the treasurer shall keep

his account of road warrants, receipts and orders by him received for

and on account of taxes, separate and distinct from the warrants paid

by him in cash, and in another and separate place he shall enter an

account of all indorsements made on road warrants or orders in part

payment thereof. Such warrant book shall be in the following form,

to wit:

3%



Revenue and Taxation. POLITICAL CODE. §§ 1297-1303

TREASURERS \VARRA.\'T BOOK .... .. .. .. (‘Ul'.\'TY. N. D.

l v‘1€2,‘~.‘;?$é'<?.‘ €¢*::a::. \v::::;:." "**"*a:.2.':1?""‘r ‘.*::1:.r*
1m»

§ 1298. Warrants, order of payment. All warrants upon 51, c.50,‘Pol.C.
the state treasurer, the treasurer of any county, or any municipal c-or- 8'“ ‘l’

poration therein, shall be paid in the order of their presentation

therefor.

§ 1299. Warrant register, by whom kept. Form of. The §'_l,c.50.P0l.C.

state treasurer and the treasurer of every organized county, and every ““"‘l'

incorporated city or town therein, shall provide himself with and keep

a warrant register, which register shall show in a column arranged for

that purpose, the number and registered number, date and amount of

each warrant presented, the particular fund upon which the same is

drawn, the date of presentation, the name and address of the person

in whose name the same is registered, and subsequent assignees, if

furnished therewith, the date of payment when made, the amount of

interest and the total amount paid thereon, with the date when notice

to the person in whose name such warrant is registered, is mailed as

hereinafter provided.' _

§ 1300. Duty of treasurer to reg-ister for payment. It 5:1, c. 50. 1-01. c.

shall be the duty of every such treasurer to enter such warrant in his ‘““"l'

warrant register for payment in the order of presentation for registra

tion, and upon every warrant so registered he shall indorse “ regis

tered for payment,”‘with the date of such registration, and shall sisuch indorsement; provided, that nothing in this chapter shall gel:

construed to require the holder of any warrant to register the same,

unless on presentation of the same to the treasurer for payment it

shall be indorsed by him, “not paid for want of funds.” and when so

indorsed and registered it shall draw interest at seven per cent per

annum from the date of such indorsement, but not otherwise.

1301. Duty of treasurer to notify holders of warrants. § 1,,,_1,0_1&,1_

VV en the treasurer shall have received money belonging to any par- *"“"1

ticular fund sufiicient to pay the warrant against such fund, which by

his warrant register appears to be next due and payable, such treas

urer shall by mail immediately notify the person in whose name the

same is registered, or his assignee, if notified of the assignment, and

interest upon such warrant shall immediately cease.

§ 1302. Gash book and register to be footed and closed ;,=.s.¢..-,o,1-01.0.

annually. Every such treasurer shall daily, as moneys are received,

foot the several columns of his cash book and of his register, and

carry the amounts forward, and at the close of each year, in case the

amount of money received b such treasurer is insufficient to pay the

warrants sore istered, he sha lclose the account for that year, in such

register, and s all carry forward the excess.

§ 1303. Failure to enter and foot cash book, penalty. §,,_,,_ w_ 1-,,,_ ¢_

Any such treasurer who shall fail regularly to enter upon his cash

book the amounts so received, or who shall fail to keep his cash book

footed from day to day, as required by this chapter, for the space of
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three days, shall forfeit, for each offense, the sum of one hundred

dollars, to be recovered in a civil action on his oflicial bond, by any

person holdin a warrant drawn on such treasurer.

§ 1304. ash book and register open to inspection. The

cash book and register of every such treasurer shall at all times be

open to the inspection of any person in whose name any warrant is

registered and unpaid.

§ 1305. Failure to register warrants. Liability of treas

urer. Any such treasurer who shall fail to register any warrant in

the order of its presentation therefor, or shall fail to pay the same in

the order of its registration shall be liable on his oflicial bond to

each and every person, the payment of whose warrant is thereby post

poned, in the sum of three hundred dollars to be recovered in a civil

action.

ARTICLE 1'7.— l\’IISCELLANEOUS PROVISIONS.

§ 1306. False tax receipts, delivery of, a felony. If any

treasurer or his deputy or any other person shall knowingly or will

fully make, issue and deliver any tax receipt or duplicate tax receipt,

and therein designate any part or parts of the amount thereof as

being paid in road warrants or orders, when the same was or were

paid in cash, such treasurer or deputy treasurer or other person shall

be deemed guilty of a felony, and upon conviction thereof, shall be

punished by imprisonment in the penitentiary for a term not less

than one ear nor more than five years.

§ 130 . Fraudulent tax receipts, delivery of, a felony.

If any treasurer or his deputy or any person shall knowingly or

willfully make, issue and deliver any tax receipt or duplicate tax re

ceipt, required by this chapter to be issued; by fraudulently making

the tax receipt and its duplicate, or the paper purportin to be its

duplicate differ from each other, with intent to defraud t e state of

North Dakota, or any county in said state, or any person whomsoever,

such treasurer or deputy treasurer or other erson shall be deemed

guilty of a felony, and on conviction thereo , shall be punished by

imprisonment in the penitentiary for a term of not less than one year

nor more than five ears.

§ 1308. Dereliction of duty, penalty for. In the case of

dereliction of duty on the part of any oificer or person, required by

law to perform any duty under the provisions of this chapter, in any

county, such person shall thereby forfeit all pay and allowance that

would otherwise be due him, and the count commissioners in such

county, on receiving satisfactory evidence 0 such dereliction or fail

ure to perform, as required by law, any duty enjoined by this chapter,

shall refuse to pay such person or persons any sum whatever for such

services.

§ 1309. Treasurer to make duplicate receipts for all

money. When any money shall be paid to the county treasurer,

or any account other than taxes, he shall make the proper duplicate

receipts for the same as -in case of the payment of taxes, and shall give

one of said receipts to the person paying said money, and the other to

the county auditor as directed in this chapter.

1310. Redemption of warrants. Duty of treasurer.

W en the county treasurer shall redeem any county warrants, or shall

receive any road warrants in payment of taxes, on which any interest
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is due. he shall note on such warrants or orders the amount of inter

est paid by him thereon, and shall enter in his accounts the amount

of_'such interest distinct from the principal.

1311. Treasurer to mark warrants “redeemed,” when.

W en the county treasurer of any county shall pay any warrants

drawn on him by the board of county commissioners, or when he

shall take or receive any warrant, or receipt in payment for any tax, he

shall write on the face of each warrant, order or receipt, “ redeemed,”

and the date of redemption, and shall sign his name thereto.

§ 1312. Indorsements of road fund warrants. When any

person desiring to pay any taxes due and unpaid, shall present a war

rant on the road fund of his road district, in payment for such taxes

as it may be applied to, which shall exceed the amount that the treas

urer is authorized to receive in such warrants in payment for such

taxes. the treasurer shall indorse on the back of such warrant in part

payment, the amount he is authorized by law to receive, and date the

same: said treasurer shall take two receipts from the holder thereof

for the amount so indorsed and paid, showing the date of the indorse

ment. a full description of such warrant, including the date thereof,

to whom issued, the amount for which it was given, and all the

indorsements, including registration, if registered; one of which

receipts he shall, on the day received, file with the county auditor,

and the other he shall retain as his voucher.

§ 1313. Partial payment of taxes. How made. When

any person shall desire to pay only a portion of the tax charged on

any real estate, such person shall pay a like proportion of the several

taxes charged thereon, and no person will be permitted to pay one of

said taxes without paying the others, except taxes, the collection of

which shall have been enjoined by law.

§ 1314. County auditor to sue treasurer, when. If any

county treasurer shall fail to make return, fail to make settlement, or

fail to pay over all money with which he may stand charged, at the

time and in the manner prescribed by law, it shall be the duty of the

county auditor on receiving instructions for that purpose from the

state auditor, or from the board of county commissioners of his county,

to cause suit to be instituted against such treasurer and his sureties,

or any of them.

§ 1315. Suit against delinquent treasurer. Commission

ers may remove, when. VVhenever suit shall have been com

menced against any delinqiient county treasurer, as aforesaid, the

hoard of county commissioners of such county may, at their discre

tion, remove such t1'easu1'e1- from oiiice and appoint some suitable

person to fill the vacancy thereby created, as provided by law.

§ 1316. Additional bond may be required, when. The

board of county commissioners of any county may require the

treasurer to give an additional bond, whenever in the opinion of a

majority of said commissioners the existing security shall have become

insufficient-, and the commissioners are also authorized and empowered

to demand and receive from said county treasurer an additional bond,

as required by law, with good and sufficient freehold security, in such

sum as said commissioners or a majority of them may direct, whenever

in their opinion, more money shall have passed or is about to pass

into the hands of said treasurer than is or would be recovered by the

penalty in the previous bond; but the giving of such additional bond

§ 92, 0.28. Pol.C.

am’1l.

§98, (:23, Pol.C.

am d .

§94. c.28, Pol.C.

am d.

§95. c.?.8. Pol.C.

am‘d.

gas. c.28, P0l.C.

§97, 0.28. Pol.C.

am ’d.
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or bonds, as provided in this section, shall not invalidate any previous

bond or bonds, nor discharge the sureties from any liability thereon.

§98,c_zg_p,,|_¢_ § 1317. Failure to give additional bond, vacates oflice.

If any county treasurer shall fail or refuse to give such additional

bond, for and during the time of ten days from and after the day on

which said commissioners shall have required said treasurer so to do,

his ofiice shall be considered vacant and another treasurer shall be

appointed, agreeably to the provisions of law.

§99_,,-_2g_1=01_<-_ § 1318. Treasurer not to speculate in county warrants.

’““'d- Penalty for. No county treasurer shall either directly or indirectly

contract for or purchase any warrant or warrants, or other evidence of

indebtedness issued by the county of which he is treasurer, at any

~ discount whatever upon the sum due on such warrant or warrants, or

other evidence of indebtedness issued by the county of which he is

treasurer, at any discount whatever upon the sum due on such warrant

or warrants, or other evidence of indebtedness; and if any county

treasurer shall so contract for or purchase any warrant or warrants, or

other evidence of indebtedness, he shall not be allowed, in settlement,

the amount of said warrant or warrants'or other evidence of indebted

ness, or any part thereof, and shall also forfeit the whole amount due

on such warrants or evidence of indebtedness, to be recovered by civil

action at the suit of the state of North Dakota, for the use of the

county.

§100.e.2s.Pc1.c. § 1319. Treasurer not credited with interest paid, when.

‘““"1' The county treasurer, on his settlement with the county commissioners,

shall not be credited with any sum for interest paid on any warrant

or order, unless he shall, at the time of receiving the same, have noted

thereon the amount of interest due thereon. -

§101,c.2s.Po1.('. § 1320. Leaning county funds. Penalty for. If any county

treasurer shall loan any money belonging to his county, with or with

out interest, or shall use the same for his own purposes, he shall for

feit and pay for every such offense a sum not exceeding five hundred

dollars nor less than one hundred dollars to be recovered in an action

at law, at the suit of the state of North Dakota, for the use of the

count .

§10Z.c.28.Pol.(‘. § 1)é2'1. Treasurer to disburse funds quarterly. Each

county treasurer shall, immediately after each quarterly settlement

with the county commissioners of his county, on demand and presen

tation of the order of the auditor, issued by direction of the county

commissioners there for, pay over to the district or precinct treasurer,

city treasurer or other proper oflicer, all moneys in the county treasury

belonging to any district, precinct, town, city or school district; pro

vided, that the moneys mentioned in this section may, by the direc

tion of the proper local oflicers, remain in the county treasury on the

order of the county auditor aforesaid.

§m_c,2,,_P,,,_¢_ § 1322. Auditor and treasurer jointly to make annual

*"""1- statement. The county auditor and county treasurer conjointly

shall make out annually a detailed exhibit, showin the receipts and

disbursements of the county for the fiscal year, a so the assets and

liabilities at the time of making out the same. Said exhibit shall show

the amount of all orders on the treasury issued during the year next

precedin , to whom allowed and on what account; and also the liabili

ties of t e county stated in detail, and the assets of every kind, as

near as may be; showing also the amount of funds in the treasur at the

time of making said exhibit; on what account paid in and the 'nd of
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funds. _Said exhibit shall be made out annually up to and including

the thirty-first day of December, and filed with the county auditor,

and a copy posted up on the same day in the olfice of the treasurer.

§ 1323. Misappropriation of public funds. Penalty If

any county treasurer or other oflicer or person charged with the col

lection, receipt, safe-keeping, transfer or disbursement of public

moneys or securities, or any part thereof belon ing to the state or any

county, precinct, district, city, town or school 'strict shall convert to

his own use, or to _the use of any other person or persons, body cor

porate, association or party whatever, in any way whatever, such public

moneys or securities or any portion thereof, or shall use the same

or any portion thereof by way of investment in any kind of securi

ties, stocks, loans, property, land and merchandise, or in any form

whatever not authorized by law, or shall loan the same or any por

tion thereof with or without interest to any company or corporation,

association or individual, or if any person shall advise, aid, or in any

manner knowingly participate in such act, every such act shall be

deemed and held in law to be an embezzlement of so much of said

moneys or securities as aforesaid as shall be thus converted, used,

' invested, loaned, or paid out as aforesaid, and upon conviction thereof,

such county treasurer or other officer or person, shall be punished by

imprisonment in the penitentiary for a term of not less than one year,

nor more than twenty-one years accordin to the magnitude of the

embezzlement, and also pay a fine equa to double the amount of

money or other property so embezzled as aforesaid; which fine shall

operate as a judgment at law on all the estate of the party so convicted

and sentenced, and shall be enforced by execution or other process

for the use of the state, county, precinct, district, town, city or school

district, whose moneys or securities have been so embezzled.

§ 1324. Extraordinary expenditures to be authorized by

vote. If the county commissioners deem any expenditure necessary,

greater in amount than can be provided for by the annual tax, they

shall require a vote of the county thereon either at a general election

or one called especially for the purpose. In either case four weeks’

notice of said election shall be given in the ofiicial newspaper of the

county, and the notice shall specify the amount to be raised, and the

precise purpose for which 1t is to be expended; and if a majority of

the votes cast authorize the tax, the county commissioners shall

authorize the same to be levied and collected in the same manner as

the annual tax, and if possible, at the same time; provided, however,

that no new assessment shall be made for any special tax.

§ 1325. Payment of taxes requisite to record deed, mort

gage or transfer. No deed, mortg e, deed of trust, or other incum

brance or transfer of real property sha l be received, filed or recorded

by the register of deeds until all delinquent taxes due upon the real

estate in such instruments described shall have been paid, which

payment shall be evidenced by the indorsement of the county

treasurer to that effect on the instrument presented for filing or record.

§ 1326. State board of equalization, meeting of for classi

flcation and values. It shall be the duty of the state board of

equalization, as by this chapter constituted, to hold a session on the

third Monday in January of each year, for the purpose of classifying

all live stock and fixing an approximate cash value on the same, in

order to secure uniformity and equity in the assessment thereof, and

it shall be the duty of said board to transmit to each county auditor

§104.c.28.Pol.(3.

am ‘d.

§1lk'),0.?8,P0l.C.
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on or before the third Monday of February following, a suflicient

number of printed slips t_o supply all assessors, containing said classi

fication and values afiixed, which shall be distributed by said county

auditor to the various assessors of their respective counties at the

same time the blanks are furnished, as provided in sections 1179 and

1180 for their guidance and direction in listing and assessing all live

stock.

§ 1327. Expenses of state board, how paid. All expenses

incurred by said board in the discharge of the duties imposed by the

last section, shall be audited and paid by the state.‘

§ 1328. Assessors to follow values fixed by state board.

Penalty. It shall be the duty of each and every assessor, in deter

mining and fixing the valuation of live stock listed by him for taxation,

to be guided by and follow substantially the values thereof, as fixed

by the state board of equalization, and if any assessor shall willfully

fail or refuse so to do, he shall be deemed guilty of a misdemeanor, and

upon conviction thereof he shall be punished as provided in section

1330.

§ 1329. Acceptance of unsworn list, forfeiture for.

person shall receive and accept the list of any person not made, sworn

to or affirmed and perfected in the manner hereby prescribed, he shall

for each list so received and accepted by him contrary to this chapter.

forfeit the sum of twenty-five dollars, to be deducted from his com

pensation by the county commissioners, or to be collected by suit

brought against his oflicial bond.

§ 1330. Assessed valuation not to be materially changed.

Penalty. If any board of county commissioners, when engaged in

equalizing and correctin the assessment roll of its county, as pro

vided in section 1213, sha l materially change the aggregate assessed

valuation of such county, or shall equalize such assessment by increas

ing the aggregate assessed valuation of one class of property, as class

ified in section 1215, and reducing that of another class, or shall

materially change the valuation of live stock as fixed by the state

board of equalization, such commissioners and each of them consent

ing and assenting thereto, shall be deemed guilty of a misdemeanor,

and upon conviction thereof shall be punished by imprisonment in

the county jail for a period of not more than one year, and not less

than ninety days, or by a fine not exceeding one thousand dollars, and

not less than two hundred dollars, or by such fine and imprisonment,

and shall be deposed from the ofiice of county commissioner.

ARTICLE 18.—AssEssmENT or RAILROAD Pnornarr.

§ 1331 . Railroad property to be assessed by state board

of equalization. The state board of equalization shall, at its

annual meetin in August in each year, assess at its actual value the

franchise, roa way, roadbed, rails and rolling stock of all railroads

operated in this state. To enable said board to make a correct valua

tion of such property, it shall have accesss to all reports, estimates and

surveys of such lines of railroads as may be on file in the oifice of

the commissioners of railroads, and shall have power to summon and

compel the attendance of witnesses, and may examine such witnesses

under oath in any matter relating to the value of such property. In

estimating the value of each railroad, branches and side tracks thereof

it shall be governed by the same rules as are provided for the govern

If any_
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ment of county and township assessors, in valuing other property in

this state. It shall cause a record to be made of the estimated value

placed upon each of the items set forth in this section which go to

make the aggregate valuation of such assessments.

§ 1332. Apportionment to counties according to mileage.

The board of equalization shall divide the valuation so found and

determined of each continuous line by the number of miles of such

line contained in the state, and the result shall be the valuation per

mile for which said line shall be assessed. The value of each branch

line shall be determined in the same manner, and such valuation per

mile shall be apportioned to each county according to the number of

miles of such line or branch line contained in such county.

S 1333. Mileage and valuation, how certified to various

political subdivisions for taxation. The state auditor shall at

the time of certifying the equalized value of each organized county

to the county auditor, also certify the numberof miles of each main

line of railroad, and branches and side tracks thereof contained in said

county and the valuation per mile of such line or branch line as

determined by the state board of equalization and the county auditor

of such county shall apportion such valuation to the cities, towns,

townships and districtsthrough which such railroads run according

to the number of miles contained in each, as a part of the valuation

of such city, town, township and district for the purpose of taxation,

and the same shall be taxed as personal property is taxed in each

county. p

§ 1334. Taxation in unorganized counties. The valuation

soapportioned to unorganized counties in this state shall be taxed

for statepurposes only; and such tax shall be levied annually by the

state auditor at the same rate as other property is taxed for state

purposes, and the state auditor shall notify each railroad company so

taxed of the amount of such tax, on or before the first day of Decem

ber in each year, and such tax must be paid to the state treasurer at the

same time and subject to the same penalty as is prescribed by law for

the collection of personal property taxes in organized counties, and

the state treasurer shall have the same powers, and it shall be his

duty to collect such tax in the same manner as county treasurers are

authorized by law to collect personal property taxes.

§ 1335. When provisions of this article inoperative. If

at any time the legislative assembly shall provide by law for the pay

ment of a per cent of gross earnin s by railroads as authorized

by section 176 of the constitution of t is state, then and during the

time such law shall be in force the provisions of this article shall be

inoperative. '

ARTICLE 19. -— Assr-zssnsur AND TAXATION IN U1\'one,\N1zE'n COUNTIES.

§ 1336. Taxes, how assessed and collected in unorgan

ized counties. Any property not exempt from taxation, which is

Situated or kept in any unorganized county in this state, shall be

listed and assessed by an assessor to be appointed by the board of

county commissioners of the organized county to which such unor

ganized county is attached for ]l1d.l0l&l purposes; and the taxes due

and payable on property in such unorganized county, shall be paid

to and collected by the treasurer of such unorganized county, but

such property shall be assessed and taxed for state purposes only.

§2,,c.l35<l8!Il.

§ 3. 0. 135. 1890.

§ 4. c. 135. 1890.

§ 5, 0. 135. 18%.
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§ 1337. Equalization and levy. The board of county com

‘ missioners of the county to which such unorganized county is attached

for judicial purposes shall, at the time and place it equalizes and

corrects the assessment roll of its county, equalize and correct the

assesssment roll of such unorganized county, and at the time and

place it makes its tax levy for county purposes, levy a tax upon the

assessed property of such unor anized county, for state purposes

only, in the same manner and orm that it makes its levy for state

purposes in its own county, and when the tax list is completed, the

board of county commissioners shall attach to such tax list its war

rant under its hand and oflicial seal, in general terms requiring the

county treasurer of such organized county to collect the tax therein

levied according to law, and it shall require an additional bond from

such county treasurer in such amount as it may deem necessary

for the. faithful dischar e of his duties in collecting such tax, and it

shall audit and allow tie necessary expenses of the assessor, auditor

and treasurer for the assessment and collection of such taxes, which

shall be paid upon its warrant out of the taxes so assessed and col

lected.

§ 1338. Tax lists, how kept. The county auditor of the

county to which such unor nized county is attached for judicial

purposes shall prepare a tax fit in duplicate, with the warrant of the

county commissioners attached, and deliver the duplicate thereof to

the county treasurer on or before the first day of November following

the date of the levy for the current year, and such duplicate tax list

shall be full and sufficient authority for the collection by the treas

urer of all taxes therein contained. The original tax list shall be kept

by such auditor as the property of such unorganized county.

§ 1339. County treasurer to collect taxes. It shall be the

duty of the county treasurer, upon receipt of the tax list aforesaid,

to collect such tax in the same manner and form in which other taxes

are collected, and he shall pay the warrants drawn by the county

commissioners upon such tax for necessary expenses of assessing and

collecting the same and remit the remainder of such tax to the state

treasurer.

ARTICLE 20.——-TAXATION or BANKRUPT Srocxs.

§. 1340. Bankrupt stocks, etc., how assessed. All itinerant.

' transient or other merchants, salesmen or other persons, and all mer

chants or salesmen of bankrupt stocks of goods or merchandise,

or of stocks of goods or merchandise claimed to have been injured

by fire or otherwise, who shall bring into this state any stock of goods

at any time after the annual assessment is made and returned, shall

be liable to taxation upon such stock of goods and merchandise, and

the assessor of the township or city, in which such goods or merchan_

dise are offered for sale, shall immediately assess such stock at the

same rate at which other merchandise of the same character has been

assessed and forthwith return his assessment roll thereof, if an assessor

in an incorporated city, to the city auditor, and if not, then to the

county auditor.

1341. Proceedings by city council. If such assessment

rol is returned to the city auditor he shall immediately notify the

mayor thereof, who shall thereupon call a meeting of the city

council for the purpose of equalizing or correcting such assessment.

836
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Such meeting shall be held not less than three nor more than ten

days after the return of such assessment, and not less than twenty

four hours’ notice of the time and place and purpose of such meeting

shall be given to the owner of such stock, which notice must be in

writing and maybe served personally or by leaving a copy thereof

with any person in charge of such stock or employed in selling the

same. The city council shall at such meetinghear any complaint as

to the assessment of such stock and equalize and assess the same, and

may adjourn from day to day until the same is completed. And in

the absence of a quorum such meeting may be adjourned from day

to day by the city auditor and upon the completion of such equaliza

tion the city auditor shall immediately certify such equalized assess

ment roll to the county auditor, who shall thereupon add such

assessment to the tax list for the current year, and extend the taxes

for such year thereon, and on the duplicate thereof, or if such dupli

cate has been delivered to the county treasurer, shall certify the same

to such treasurer, who shall thereupon immediately, upon the receipt

of such duplicate or certificate, demand such taxes and collect the

same by distraint and sale in default of payment thereof on demand.

§ 1342. _Assessment by township assessor. If such assess

ment is made by a township assessor he shall return the same to the

county auditor, who shall thereupon call a meeting of the board of

county commissioners in the manner and within the time provided in

the preceding section for calling a meeting of the city council, and

thereupon the same proceedings shall be had by the board of county

commissioners for the equalization of such assessment, and the same

notice given of-such e ualization as provided in such section, and

upon the equalization t ereof the county auditor shall enter such

assessment on the tax list as provided in said section, and the same

proceedings shall be had for the collection of such tax as therein

provided.

ARTICLE 21.—CoL'N'rr COMMISSIONERS TO LEVY TAXES IN Osa

TAIN Casas.

§ 1343. Tax in incorporated towns and cities to be

levied by the county commissioners, when. Whenever a11y

incorporated city, town or village having an existing liability or

indebtedness and authorized to levy taxes for the payment of the

indebtedness for which such city, town or village may be liable fails

or refuses to elect proper ofiicers for the government of such city,

town or village, it shall be the duty of the board of county commis

sioners of the county in which such city, town or village is located,

upon a proper showing by any person having a legal or subsisting

claim against such city, town or village, that there are no legal oflicers

in such city, town or vill e authorized to levy a tax for the payment

of such indebtedness, to evy a tax in the same manner and for the

same purposes that the board of directors, trustees or city council

would be authorized to levy the same for the payment of such indebt

edness; and any person havin a claim against such municipality

shall have the same right to enforce the levy of such tax by the board

of county commissioners that he would have had to compel such levy

by the proper authorities of such city, town or village, had they been

properly elected and qualified.

§ 3, 0.111. 1893.

§ 1.0.143. 1890.
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ARTICLE 22.——Go1>nEa TAX.

§ 1344. Tax of two mills may be levied for destruction

of gophers. The board of county commissioners of any county in

this state may, at the time fixed by law for the levy and assessment

of taxes, levy a tax of not exceeding two mills on the dollar of the

assessed valuation, upon all real estate in such county, the proceeds

of which shall be used solely for the purpose of promoting the

destruction of gophers in such county.

§ 1345. Fund, how used. The fund provided to be raised in

accordance with the precedin section shall be denominated the

“gopher destruction fund,” an shall be kept separate and distinct by

the county treasurer, and shall be expended by and under the direc

tion and control of the board of county commissioners at such time,

and in such manner, as is by such board deemed best to secure the

abatement and extinction of the gopher pest.

ARTICLE 23.—COMPBOMISE or DELINQUENT Taxes.

§ 1346. Commissioners may compromise, when. When

ever taxes remain unpaid on any real estate and the property shall have

been offered for sale as required by law two successive years, and re

ceived no purchaser on account of the depreciation in the value of

such property or otherwise, the board of count commissioners of the

county in which such property is situated s all have the power to

compromise with the owners thereof, by abating a portion of the de

linquent taxes and penalty on such property. '

ARTICLE 24. —— ADJUSTMENT or DELINQUENT Taxes DUE THE STATE

raom COUNTIES.

§ 1347. Commission to adjust delinquent taxes. The

state auditor and state examiner are hereby created a commission to

adjust and determine the amount of delinquent taxes due to the state

from the several counties, and the accounts between the state and

such counties shall, be adjusted in accordance with such determina

tion when approved by the governor.

§ 1348. Statement of taxes charged. The state auditor shall

furnish the board of county commissioners of each county with a

statement showing the amount of state or territorial taxes charged to

such county for each year preceding the fourth day of November,

1889; also, showing the amount received by the state treasurer on

account of such year’s taxes, and the balance still unpaid as shown by

the books in his ofice; such statement shall also show the amount of

abatements claimed and allowed, if any; also the amount of penalty

and interest paid each year.

§ 1349. Statement of unpaid taxes. It is the duty of the board

of county commissioners of each county on receipt of such statement

to prepare or cause to be prepared, at the expense of such county, a

statement of the unpaid taxes for each of the years mentioned in the

preceding section, showing the amount of unpaid personal property

taxes, the amount of abatements remainin in the hands of the treas

urer for collection or the amount stricken om the list under the pro

visions of any law heretofore in force; also showing the amount of
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taxes on real property uncollected for each year, the amount of abate

ments or taxes refunded each year and the reasons therefor. Said

statement shall be made on such forms and in such manner as may be

prescribed by the commission and forwarded to the state auditor as

soon as completed.

§ 1350. Abatements, how allowed. Upon the receipt of the

statements provided for above, it shall be the duty of the commission

carefully to compare the same with the accounts of the state treasurer

now in the auditor’s ofiice, and if it is satisfied that the abatements

claimed are just and reasonable, it may allow the same and the state

auditor shall credit each county with such abatements and notify the

county auditor of each county of the adjustment as so determined,

and the amount due each fund in the county and each township, city

or school district shall be determined and adjusted on the same basis.

§ 1351. Abatements allowed, for what reason. Such

commission shall also allow abatements on real property for the fol

lowing reasons: On account of double assessments of property; on

all lands assessed and taxed prior to the entry thereof according to

the laws of the United States: on all lands when the taxes have been

declared illegal by a court of competent jurisdiction. '

§ 1352. Consolidated tax account. When the true balance‘

due from each county to the state shall have been determined, the

state auditor shall open an account with each county, and charge the

balance due for each year in one account to be known as the “consoli

dated tax account,” and all taxes collected by the counties for the

years so adjusted shall be credited to such account and may be

reported as collections on account of the “consolidated tax account.”

§ 1353. Discrepancies. Whenever any material discrepancy

shall be found to exist between the statements returned from the

several counties and the account as shown by the books in the state

auditor’s office, the commission may, if it deems it necessary, either

in person or by some one duly authorized by it, make an examination

of the accounts and tax lists of such county and ascertain wherein the

discrepancy lies, and make the adjustment in accordance with such

examination; any expense necessarily incurred under the provisions

of this section shall be paid out of the general fund of the state on

proper vouchers approved by the govemor. -

§ 1354. Attorney general to enforce payment, when.

In the event of the refusal or neglect of any county to furnish the

statement above required, such commission shall have power to have

finch statement made at the expense of the county, and in case of the

refusal of any county to pay the expense so incurred, the attorney

general shall proceed to enforce such payment according to law.

ARTICLE 25.'—-Paorscrlos or Pusuc CnEr>'1r.

§ 1355. Funding warrants, when issued. The state

treasurer, with the advice and consent of the governor and state

!_iI1(llto1', is authorized and directed to pay all state warrants legally

"fled, that may have been or may hereafter be presented to him for

Pflyment-, provided, that the mone to pay the same can be obtained

{ll I1 rate of interest not to excee eight per cent; and the auditor

18 authorized and directed to issue funding warrants in lieu of

the warrants so paid and the treasurer is authorized and directed

§ 4, 0.102, 1891.

§ 5. c. 102. 1891’.

§ 6, c.102, 1891.

§ T. 0. 102. 1891.

§ 8, c. 102, 1891.
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to apply all state funds by him received and not otherwise lawfully

§ 1, 0. 86, 1891.
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§ a, e. se, ran.

§ 4. c. S6, 1891.

appropriated, to the payment and cancellation of the so-called

funding warrants; provided, further, that nothing in this chapter

shall authorize said.treasurer, nor shall said auditor and governor

consent to issue funding warrants in excess of eighty thousand dol

lars, nor shall they anticipate _the needs of the state for a longer

period than sixty days at any one time.

CHAPTER 19.

THE MILITIA.

§ 1356. Who compose militia. All able bodied male citizens,

residents of this state, being eighteen years of age and under the

age of forty-five years, excepting persons exempt by law, shall be en

rolled in the militia and perform military duty in such manner, not

incompatible with the constitution and laws of the United States, as

hereinafter prescribed.

§ 1357. Asessors to make list of persons. It shall be the

duty of the assessors in each assessor district in this state, when mak

ing the assessment, to make out a list containing the names of all

persons intheir respective districts liable to perform military duty, and

file a copy of such list with the register of deeds in the county, to be

by him kept as a matter of reference, and also to transmit to the sec

retary of state a copy to be by him kept as a matter of reference in

his oflice, which copy shall be filed in the oflices of the persons afore

said on or before the first day of January in each year.

% 1358. When and how militia called into service. The

mi itia thus enrolled shall be subject to perform no active military

duty, except in case of war, invasion, or to prevent invasion, riot

or insurrection. In such case the commander in chief is author

ized to order out, from time to time, for actual service, as many of

the militia thus enrolled as necessity may require, and to provide for

their organization in the manner hereinafter prescribed for the organ

ization of volunteer militia; but in all such cases the organized vol

unteer militia shall first be ordered into service. The militia while

in active service shall be governed by the military law of the state,

and the rules and articles of war of the United States; and when any

troops are in the field for the purposes aforesaid, the senior ranking

oflicer of the troops present shall take command; provided, that no

person shall be eli 'ble to a command ‘in the militia of this state,

except citizens of t e United States or persons who have declared

their intention to become such. _

§ 1359. North Dakota National Guard, how composed.

The organized militia of the state shall be known as the North Dakota

National Guard, and shall consist of one regiment of infantry, one

adjutant general’s department, one inspector and judge advocate

department, one supply department, an engineer and ordnance

department, a medical department and such staff ofiicers as may be

necessary; provided, that in the discretion of the governor, a battalion

of artillery and one or more troops of cavahy may be organized, but

only one company, battery or troop shall be organized in a county.

This section shall not affect existing organizations. '
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§ 1360. Governor, commander in chief. Brigadier gen

eral may select aides-de-camp. The governor shall be the com

mander in chief of the militia, and may appoint as many aides-<le

camp as he may deem necessary who shall have the rank of colonel.

He shall have full power to appoint the adjutant general, inspector

and judge advocate general, chief of supply, chief of engineers and

ordnance, and ofiicers of the medical department. He may at his

discretion organize the North Dakota National Guard into a brigade,

in which case he shall appoint a brigadier general to command the

same. The brigadier general may select two aides-de-camp from the

captains or lieutenants of the national guard.

§ 1361. Commissions issued by governor. Tenor of. All

commissions shall be issued by the govemor, and no commissioned

otficer shall be removed from otiice except by sentence of court

martial.

S 1362. How equipped and organized. May be increased,

when. The troops of the line which are uniformed and equipped

ma at the discretion of the governor be organized into a brigade

un er the command of the brigadier general as senior oflicer, but the

commander in chief shall have power to change the brigade organiza

tion, and in case of riot, invasion, or other imminent danger beyond

the control of the civil authorities, to increase the numerical strength

of the existing organization, or form new brigades, regiments and

companies as the exigencies of the service may require.

§ 1363. Battalion of artillery, what to consist of. The

battalion of artillery shall consist of two batteries of two guns each,

one major, one assistant sergeant with the rank of ca tain, one adju

tant and one commissary of supply, each of the rank o first lieutenant,

one sergeant major, one sergeant of supply, one hospital sergeant and

one chief trumpeter; provided that two batteries are organized.

§ 1364. Battery of artillery, what to consist of. Each bat

tery of artillery shall consist of two guns with one captain, one first

lieutenant, one second lieutenant, one first sergeant, four sergeants,

four corporals, two musicians, two teamsters, not less than twenty nor

more than forty privates, except as the commander in chief may direct;

provided that two troops are organized.

§ 1365. Cavalry batta1ion,‘what to consist of. The bat

talion of cavalry shall consist of two troops, one major, one assistant

sergeant with rank of captain, one adjutant and one commissary of

supply, each with rank of first lieutenant, one sergeant major, one hos

pital sergeant, and one chief trumpeter.

§ 1366. Cavalry troop, what to consist of. Each troop of

cavalry shall consist of one captain, one first lieutenant, one second

lieutenant, one first sergeant, four sergeants, four corporals, two musi

cians, one farrier. one saddler, two teamsters, and not less than twenty

idipr more than forty privates except as the commander in chief may

'rect.

§ 1367. Infantry regiments, what to consist of. Each regi

ment of infantry shall consist of ten companies, one colonel, one lieu

tenant colonel, one major, one surgeon with rank of major, one adjutant,

one commissary of supply, one assistant surgeon and one chaplain,

each with rank of captain, one sergeant major, one sergeant of sup

plv, one hospital sergeant, one chief musician, one drum major, two

color sergeants, and not more than twenty musicians; provided, that

§ 5. c. 36. 1891.

§ 6. 0. 86, 1891.

§ '7. 0. 86. 1891.

§ 8. c. S6. 1891.

§ 9. c. -S6. 1891.

g 10. <.-. es. 1:591.

§ 11.c_.86.1891.

§ 12. c. 86.1891.
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in the discretion of the overnor the number of companies may be

increased to twelve, and the number of majors may be increased to

three in case there shall be a twelve company organization.

§ 1368. Infantry company," what to consist of. Each

company of infantry shall consist of one captain, one first lieutenant,

one second lieutenant, one first ser'eant, four sergeants, four cor

porals, two musicians, and not less t an twenty nor more than forty

privates, except as the commander in chief may direct.

§ 1369. Commander in chief may discharge or consoli

date, When. VVhe‘never any troop, battery or company shall have

less than the minimum number of privates fixed for each organiza

tion, the commander in chief may at his discretion discharge or con

solidate such or anizations, and all officers and -men honorably dis

charged under the provisions of this section shall be entitled to re

ceive a certificate of discharge. showing length of service, which time

shall be credited to them in case of re-enterin the service.

§ 1370. Who may enlist in Nor Dakota National

Guard. All able-bodied men of ood character and proper age may

be enlisted in the national guard for a term of three years, and after

the expiration of the firstenlistment may re-enlist at any time there

after for terms of one or more years, at their option. Any person

having an honorable discharge from the regular or volunteer service

of the United States, or militia of this state, may on enlistin in the

national guard be credited with length of service as shown y such

discharge, but no person over forty-five-years of age shall be re

enlisted except with the approval of the surgeon, and no enlisted man

shall leave one organization to join another unless he shall be duly

transferred. 1

‘ 1371. Enlisted men entitled to discharge, when. Each

0 cer and enlisted person shall be held as in the service until properly

dischar ed; a11d each enlisted person shall be entitled to and receive

his disc arge and certificate of service on the expiration of his term

of enlistment, from his immediate commanding ofiicer.

§ 1372. Oficers and men may be transferred or dis

charged, when. Otficers and men removing from one location to

another in the state may be transferred from one organization to

another on application to the adjutant general, approved by their

respective commanding oflicers. Any member of the guard moving

permanently out of the state or the vicinity of the station of the

organization to which he belongs, may be dischar ed and a certificate

of service furnished upon his own application, ut any member of

the national guard who moves away from the vicinity of his company

or other permanent headquarters, or absents himself from all duty

for six months, shall unless proper explanation is accepted by his

immediate coimnanding oflicer, be dropped from the rolls without

discharge or certificate of service.

§ 1373. Adjutant genera.l’s department. The adjut-ant gen

eral’s department shall consist of one adjutant general with the rank

of bri adier eneral.

§ 1 74. uties of adjutant general. The adjutant general

shall keep a re ister of all the ofiicers and enlisted men of the mili

tary forces of t e state; he shall make a full report on or before the

first day of December in each year to the commander in chief upon

the condition of the national guard, and a detailed statement of all

duty performed by them during the preceding year; he shall publish
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from time to time, as may be necessary, at the expense of the state,

all laws, rules, regulations and orders relating to the military forces

thereof, and distribute one copy to each commissioned oflicer and

organization of the national guard, and to such oflicers of the state as

may be affected thereby; he shall cause to be prepared and issued all

blanks, books, forms and notices required for his ofiice, or for the use

of the national guard, and all books and forms so furnished shall be

the property of the state. The seal of his office shall be transferred

to his successor in oflice, and all copies of papers or records in his

oflice, dul certified and authenticated under such seal, shall be evi

dence in a l cases in like manner as the originals.

of the adjutant general the state auditor is directed to draw his war

rant on the state treasurer, to be paid from the general fund, for the

expenses incurred in carrying out the provisions of this section.

§ 1375. Additional duties of adjutant general. The adju

tant general shall in addition to his other duties, organize and conduct

a bureau of pensions for the purpose of assisting ex-soldiers or sailors,

residents of the state, who may apply for ensions on account of

wounds or disability incurred in the service o the United. States, in

establishing their claims, without fee or commissions. The salary of the

adjutant general shall be one thousand dollars per annum, which with

the necessary expenses incurred in conducting the bureau of pensions,

ofiice and clerk hife, furniture, fuel, lights, posta e and stationery,

not to exceed five hundred dollars per annum, shal be paid from the

general fund by warrant drawn by the state auditor on the state

treasurer, on the order of the governor.

§ 1376. Inspector and judge advocate genera1’s depart

1_nent. The inspector and jud e advocate general’s department shall

consist of one inspector and ju ge advocate general, with the rank of

colonel. He shall inspect each company, troop and department of

the North Dakota National Guard at least once a year. He shall

examine all oflicers as to their qualifications and fitness to fill the

positions to which they have been elected or appointed, and all

officers of such national guard shall hereafter, before being commis

sioned by the govemor, procure a certificate from the inspector and

judge advocate general certifyin that such oflicer has passed a satis

factory examination, and is quali ed and fit to fill the position to which

he has been elected or appointed; but such examination shall not be

deemed necessary in cases of officers appointed on the stafl’ of the

commander in chief or on the regimental staff. He shall make a full

report on or» before the first day of December in each year to the

commander in chief, upon the efiiciency, discipline and general con

dition of each organization. He shall also perform such duties

as judge advocate general as the commander in chief -may direct.

The inspector and judge advocate general shall receive his actual

expenses and the sum of five dollars for each day actually on duty,

and on the voucher of such officer, approved by the adjutant general

and governor, the state auditor shall draw his warrant on the state

treasurer, to be paid from the eneral fund; but the sum so paid

shall not in any year exceed five undred dollars.

§ 1377. Supply department. The supply department shall

consist of one chief of supply with the rank of colonel and two

assistant commissaries of supply with the rank of major. The

assistants shall be assigned to appropriate duties with the brigade.

On the certificate.

§ 20, c. 86. 1891.

§ 21, c. 86, 1891.

§ 22, c. 86, 1891.
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§ 1378. Chief of supply. Bond and duties of. The chief

of supply shall give a bond to the state in the sum of ten thousand

dollars with two sureties to be approved by the commander in chief,

conditioned for the faithful discharge of his duties. He shall keep a

just and true account of all expenses necessarily incurred in the

military service of the state and such account shall be paid on the

order and approval of the commander in chief. He shall purchase

and distribute to the national uard all military stores and supplies

authorized by law, shall pay al incidental expenses of the service,

including transportation, freight, express, postage and telegrams on

public business, pay the ofiicers and members of the national guard,

furnish clothing, rations, tools, camp and garrison equipage, make

contracts for and pay the rent for offices, armories, storehouses, camp

ounds, and such other duties authorized by law, as he may be

irected to perform by the orders of the commander in chief.

‘ 1379. Engineer and ordnance department. The engineer

" an ordnance department shall consist of one chief of engineers and

§ 25, c. 86, 1891.

§ 28. 0. 86. 1891.

§ 2'1, c. 86, 1891.

§ Z8. 0. 36. 1E‘.)l.

§ Z9. 0. 35.-1891.

§ 5!], 0. BB. 1891.

ordnance, with the rank of colonel, and one assistant with the rank of

major.

§ 1380. Duty Of oficers. It shall be the duty of the_ oflicers

of this department to provide arms. ammunition and equipments for

the national guard, to inspect buildings, lay out camps, be inspectors

of rifle practice, and to perform such other service as the commander

in chief may direct. .

§ 1381. Medical department. The medical department shall

consist of one surgeon general with the rank of colonel, one medical

purveyor with the rank of lieutenant colonel, and one apothecary and

storekeeper with the rank of captain; but no person shall be appointed

to this department or commissioned to similar duties in this line

unless he 'is a graduate of some legally incorporated school of

medicine.

§ 1382. Duties of. It shall be the duty of these oficers, assisted

by the medical ofiicers of the line, to provide the necessary medical

supplies and care for the sick and wounded of the national ard

when on duty and perform such other service as the comman er in

chief may direct.

§ 1383. Grades below the rank of field oflicer filled by

election. Every vacancy below the grade of field oflicer shall be

filled by election, under such rules as the commander in chief may

determine, and, in case of no election, he may appoint a suitable per

son to such ofiice. The commander in chief shall decide all appeals

in election cases under this section and order a new election in case

he deems it necessary.

§ 1384. Rank determined by date of election or appoint

ment. The respective rank of all officers shall be determined by the

date of their election or appointment and the length of time of service

in the North Dakota National Guard as a commissioned oflicer of such

rank; provided, that in case of re-election or reappointment his rank

shall be determined by the date of the first commission.

§ 1386. Commanding oflicers appoint their stafi‘, how.

Commanding officers of regiments or battalions shall detail their staff

oflicers from the officers or enlisted men of their command, and ap

point the noncommissioned officers of the organization by warrants.

Staff oflicers so detailed will be dropped from the company rolls and

_ the vacancy filled by promotion or appointment.
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- § 1386. Noncommissioned omcers appointed, how. Com- g a|,e.se.1s91.

pany, troop or battery commanders shall appoint noncommissioned

ofiicers of their commands, and forward the same to regimental or

battalion headquarters, where a warrant shall be issued for the same,

signed by the commanding oflicer. .

1387. Oficers to take and subscribe oath. Each oflicer, §32,c,S6_1,,9,,

be ore entering upon the duties of his otfice, shall take and subscribe

an oath of allegiance to the United States and to the state of North

Dakota, which oath, duly executed, shall be filed in the oifice of -the

adjutant eneral.

§ 138 . Recruits to sign enlistment papers. Each person §33,c_M_1591_

recruited for the national guard shall si enlistment papers in tripli

cate, which shall contain an oath of al egiance to the United States

and to the state of North Dakota, and a resume of the duties to be

performed. Such oath shall be taken before the troop, battery, com

y or battalion commanders, and when executed, one cop shall be

f):i:var(led to the adjutant general’s oflice, one copy to the eadquar

tors of the regiment or battalion, and the other copy filed with the

oficial records of the organization to which the recruit is assigned.

§ 1389. Oflcers and men may be discharged, when. Offi- §34, 0, gs, 1591,

cers and enlisted men of the national uard may be discharged for

physical or mental disability on the certi cate of a surgeon, and under

such rules and regulations as may be determined upon, but no honor

able disch e shall be given any member of the national uard until

he shall pr uce a certificate from his immediate comman 'ng oflicer

that he has returned, or satisfactorily accounted for all the money or

other property of the state or any organization of the national guard

issued to him or coming into his possession, and provided no certifi

cate of service shall include the time any member was absent from

duty without leave, which time of absence shall in no case be allowed

in computing len th of service.

1390. D ' discipline and uniform. The drill, discipline 5 35,c.s6,1S91.

an uniform of the national guard shall be the same as that of the

army of the United States; but nothing in this section shall be so

construed as to require companies now uniformed to supply new

uniforms in the place of those now wom, until such time as it shall

become necessary to provide a new uniform, which new uniform shall be

the same as that worn by the United States regular army. The regu

lations of the army, articles of war and acts of congress of the United

States shall be authority and shall govern in all cases not provided

for by the laws of the state or the regulations and orders of the com

mander in chief. -

§ 1391. Annual encampment. There shall be an annual ga1.@.§e.1ss1.
encampment, inspection and muster of all organizations of the national ""“ ‘I’

guard, for at least six consecutive days, at such time and place as the

commander in chief shall order and direct. No person shall be

mustered at such time or allowed to appear as a part of the national

guard, unless he is duly commissioned or enlisted in the same, nor

any member who does not appear uniformed, armed and equipped as

required by the provisions of this chapter. Any officer who shall

knowingly or willfully place or cause to be placed on such muster roll

the name of any person not regularly or lawfully commissioned or

enlisted, or the name of any man who is dead, or who has been dis

charged, transferred or dropped, or has lost his membership for any

cause whatsoever, or one who has been convicted of a felony or has
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refused to do military duty for the six months immediately preceding

the annual inspection, shall be deemed guilt of misdemeanor, and

upon conviction shall be fined in a sum not less than fifty nor more

than one hundred dollars, or ma be cashiered.

§ 1392. State military iioard. There shall be a military

board, consisting of the inspector and judge advocate general ex ofiicio,

and two other members to be appointed by the commander in chief,

who shall be commissioned officers of the North Dakota National

Guard, one of whom shall belong to the cavalry battalion of said

national guard, and who shall ex oflicio be members of the military

staff of the commander in chief, and hold their ofiice for two years, or

until their successors are appointed, unless sooner removed for cause.

The state military board shall constitute an advisory body to the com

mander in chief on all military interests of the state. They are

further authorized and empowered to prepare and to promul ate all

articles, rules and regulations for the government of the North akota

National Guard, not inconsistent with the laws of the United States or

of this state, and which‘ articles, rules and regulations when approved

by the commander in chief, shall be in force and by him filed in the

office of the secretary of state. The state military board shall have

full control and charge of the state encampment grounds on Rock

Island, Ramsey county, North Dakota, and shall provide such plans

for laying out and improving the same as they shall deem advisable,

subject to the approval of the commander in chief.

§ 1393. Compensation of the members of the board. The

compensation of members of the state military board, while going to

and from, and when in actual attendance at meetings of the board,

shall be such as is prescribed by law for field duty and their actual

subsistence and traveling expenses, and on the vouchers of these

oflicers, approved by the adjutant general and governor. the auditor

is directed to draw a warrant on the state treasurer, to be paid from

the militia fund.

§ 1394. Duty of each troop, battery and company each

year. In addition to the annual muster and inspection, each troop,

battery or company, shall be obliged to perform during the year not

less than five drills, parades, musters and inspections. There shall

also be not less than six additional drills, at such times as the com

manding oflicer may determine. Such other exercises may be had as

the members of such organization shall prescribe in their by-laws.

Any ofiicer or man absent from any compulsory drill or parade, shall

be fined or punished as fixed by the regulations.

§ 1396. Powers of commanding oflicer. The commanding

ofiicer at any parade, drill, muster or other rendezvous, may cause

those under his command to perform any military duties he may

require, and may place in arrest during the time of such meeting, and

confine under guard if necessary, any officer or enlisted man who

shall disobey the orders of his superior cfficer and may remove any

other person who shall trespass upon the parade ground or armory,

or in any way interrupt the orderly dischar e of duty of those under

arms. He shall prohibit and prevent the sa e or use of all spirituous

liquors, wine, ale or beer within the limits of the encampment, parade

grounds or armory, and such limits shall be prescribed in orders by

the oflicer commanding the parade or encampment, and also all buck

sters, auction sales, gambling or games of chance must be abated as

nuisances.
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§ 1396. Target practice. To accustom the troops to the use

of their arms target practice must be encouraged. The commander

in chief shall order such practice as the allowance of ammunition

shall permit, and he shall offer suitable medals, badges or trophies to be

inscribed and given in the name of the state to the persons and organi

zations, who upon competition shall show their superior attainments

as marksmen. The provisions of this section shall be carried out

under orders and regulations issued by the commander in chief; pro

vided, that not more than one hundred dollars shall be expended in

any one year for the purchase of medals, badges or trophies.

§ 1397. Oficers and men, how warned. For the purpose of

warning the officers, noncommissioned ofiicers and other enlisted men

for any parade, encampment or place of rendezvous the commandin

ofiicer shall issue his orders to such number of noncommissione

oflicers as he may deem necessary, requiring them respectively to

warn each person belon ing to the organization to appear at the place

of rendezvous in comp iance with such order. Each noncommis

sioned oflicer, to whom such order shall be directed, shall wam each

person whom he shall therein be required to warn b reading the'

order or stating the substance thereof in the hearing o such person,

or by leaving a notice thereof at his usual place of abode or business,

as appears by the roster, with some person of suitable age and discre

tion, or by sending the same to him by mail, directed to him at his

residence or post oflice nearest thereto. The return of service made

by such noncommissioned oflicer, to his commanding ofiicer, sworn

to and certified, shall be evidence on the trial of an person returned

as delinquent. In cases of riot, tumult, breaches o the peace and in

aid of the civil authorities a verbal warning or order shall be sutficient.

§ 1398. When member excused. The ofiicer ordering a

rendezvous of his command, may, upon good and suificient grounds,

excuse any member thereof from attendance at the same.

§ 1399. Power of commander in chief in case of public

disturbance. The commander in chief shall have power in case of

insurrection, invasion or breaches of the peace, or imminent danger

thereof to order into the active service of the state any or all of the

national guard, militia or other military organizations of the state that

he may deem necessary, and no member thereof, who shall be ordered

out by proper authority for such duty shall be held answerable by

any court, nor liable to civil prosecution for any acts done by him in

the dischar e of his lawful military duty on such occasion; and in

such cases tie forces called into service shall receive the same pay and

allowance as is provided in section 1412.

§ 1400. Sherifi‘ or mayor may call out troops, when.

In case of any breach of the peace, tumult, riot or resistance to pro

cess of this state, or such imminent danger thereof as will not admit

of delay, it shall be lawful for any sheriff, or the mayor of any city

to call in writing under his hand and seal for aid, upon the

commandant of the national guard stationed therein or nearest thereto,

and it shall be the duty of such commanding ofiicer upon whom the

call is made, to order out in aid of the civil authorities, such portion

of his command, armed and equipped, as may be necessary to over

come the resistance and vindicate the supremacy of the law, and he

shall immediately report to the commander in chief all that has

been done and the circumstances of the case, and the forces called

into service by such order shall receive the same pay and allowance

§ 40. 0. 86, 1891.

§ 41. c. 86. 1891.

g 42, 0. as. 1891.

§ 43. c. 88. 1891.

§44.e.se.1s9_|,_,
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as is provided in section 1412 and the amount of such pay and allow

ance shall be a portion of the county and city charges of such county

or city from the state, to be levied and raised as other charges are

levied and raised.

§-15, c. as. 1891. 1401. Member of national guard deemed deserter,

W en. Any member of the national guard ordered into service

under the provisions of the two preceding sections, who does not

appear at the time and placefixed by his commanding oflicer, or pro

duce a certificate of physical disability from a physician in good stand

ing, shall be deemed a deserter and punished according to the rules

‘ and articles of war.

§4@. c-86. 1591- § 1402. Articles of War of United States adopted, when.

The articles of war governing the army of the United States, so far as

they are practicable and not incompatible herewith, are adopted for

the overnment of the national guard and militia of this state with

the ollowing exceptions: The commander in chief is alone author

ized to order general courts-martial and courts of inquiry; battalion

or other superior commanders may order garrison courts-martial,

‘which are authorized to try all offenders. The maximum number of

members of these courts is fixed as follows: General courts, seven

members; courts of inquiry and garrison courts-martial, five members.

Minimum number general courts, five members, and courts of inquiry

and garrison courts, three members each, as the exigencies of the case

permit.

g 41, c. se, 1891. § 1403. Fines, how disposed of. Fines of offenders under the

preceding section may be paid to the court or to the treasurer of the

or anization to which the offender belongs. All fines imposed and

co lected shall be deposited to the credit of the clothing and equip

ment fund of the organization to which the member paying the fine

belon s or, if a stafl’ oflicer, to the general fund of the state. A re

ceipt or money so deposited shall be forwarded to be filed with the

. proceedings of the court in such case.

§ 48.c.86,1891. § 1404. Powers of courts-martial. Any court authorized by

this chapter shall have the same power as other courts of the state to

compel the attendance of witnesses through the senior oificer or

president of the court, to administer oaths to witnesses and to issue

subpoenas for all witnesses that may be deemed necessary by the

court. He may issue attachment for a witness, and all sheriffs and

constables are required to execute any precept issued by such presi

dent or court for that purpose. The person attached for nonattend

ance shall pay the usual fees for such service, besides the penalty pro

vided, unless he satisfies the court that his failure to attend was ex

cusable. Each witness not appearing in obedience to such subpoena

when duly served with a copy of the same, and not having a sufficient

excuse, shall forfeit to the state a sum not less than one nor more

than ten dollars, to be paid and credited as fines for similar offenses

before other courts of the state.

§ 49. asp. 1391. § 1406. Power to punish for contempt. An person behav

am d‘ ing in a disrespectful manner, or using any insulting anguage in the

presence of any military court or to a member thereof in open court,

intendin to disturb or impair the authority of such court, ma be

punishe as for contempt of court by confinement in the jail o the

county in which the court sits, by warrant under the hand of the

president of such court. The warrant shall be directed to the sheriff

or any constable or marshal of such county or to the officer attending
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the court, and shall set forth the circumstances of the offense adjudged

to have been committed, and shall command the officer to whom it is

directed to take the body of such person and commit him to the jail of

the county, there to remain without bail and in close confinement for

a limited time, not to exceed three days. Such sherifi shall obey the

warrant and keep the person as directed, unless he is discharged by a

judge of a court of record in the same manner and under the same

rules as in cases of imprisonment for contempt in such courts.

§ 1406. Sherifi‘ of county, marshal of court. A mili

court sitting in any county shall be attended by the sheriff of such

county or some suitable person designated by him, who shall be the

marshal of the c_ourt and perform the usual duties of such marshal,

and execute any process lawfully issued by such court and perform

all acts and duties by this chapter imposed on and authorized to be

performed by any sherifl’, marshal or constable, and the officer order

ing the court shall furnish a copy of his order to the sheriff of the

county where the court is directed to meet, which order shall be notice

to the sheriff to appear or to designate some one to appear as mar

shal of the court. .

§ 1407. Compensation of marshal. . Conversion of money

is embezzlement. Each marshal appointed for a military court,

shall be paid two dollars for each day’s attendance before the court,

and his actual and necessary traveling expenses in serving subpoenas

or executing any process of the court, the same to be paid on the'

certificate of the president of the court, certifying the number of

days employed, and the other duties performed, and be paid in the

same manner that other accounts of the state are paid; but no marshal

shall receive any fees from the person served, and any refusal or neg

lect on the part of the sheriff or marshal to execute any warrant

herein required, or make return and -pay over all the money collected

as fines, shall subject the oflicer so offending to double tlfe amount of

such fines and penalties. The conversion to his own use of moneys

so collected by any sherifi or‘marshal shall be deemed embezzlement,

and punished as such in any court of the state having jurisdiction

of such offense.

§ 1408. Fines, how collected. For the purpose of collecting

fines imposed by courts-martial, the president of the court shall,

within twenty days‘ after the proceedings of the court have been ap

proved, make a list of all the persons fined, describing them distinctly

and showing the sums imposed on each person, and not paid. He

shall then draw his ofiicial warrant directed to the sheriff of the county

or the marshal of the court, commanding him to levy such fines,

together with the costs, out of the goods and chattels of the delinquent,

sale thereof to be made as provided by law, and no property shall be

exempt from the payment of such fines and penalties. In default of

suflicient oods and chattels to satisfy the same, such sheriff, marshal

or constab e shall take the body of such delinquent and confine him

in the county jail, and the jailer shall keep such delinquent closely

confined without bail for two days for any fine or penalty not exceed

ing five dollars and one additional day for each dollar above that sum,

un ess such fine with the costs and jailer’s fees is sooner paid; but no

such imprisonment shall extend beyond ten days and the officer

orderin the court may remit such fines and penalties. -

§ 11:09. Refusal or neglect to pay fine. Any member of the

national guard fined by a general or other court-martial who shall

tary 5 50. c. ss. 1591.

§ 51. c. 86. 1891.

am‘d.

5' 52. c. 86. 1891.

aru’d.

§ 53. 0. S6. 1891.
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neglect ofrefuse to pay such _fine within twenty days after the same

was imposed, may be published in orders by the oflicer ordering

the court, and dishonorably dismissed from the service without

allowance of time for which he has served and such dismissal shall

disqualify him from serving in the national guard for three

thereafter. For offenses against the by-laws, rules and regulations of

any organization any dues may be collected by court-martial as

provided in this chapter.

§ 1410. Action against members of military court. No

action shall be maintained against any member of the military court

on account of the imposition of a fine or penalty, or for the execution

of a sentence on any person, if such person shall have been retumed

as delinquent, and duly summoned before such court or shall have

appeared before such court to answer to the charges made against

1m. -

§ 141 1_. N0 action, when. When a suit or proceeding is

commenced in any court by any person against an oflicer of the

national uard for any act done by such oificer in his official capacity

in the discharge of any duty under this chapter, or against

person acting under authority or order of such ofiicer, or by virtue of

any warrant issued by him pursuant to law, the jud e advocate en

eral or some oflicer designated by the governor, shal appear for im

and the plaintifi in such suit may be required to file security for the

payment of the costs which may be incurred therein by the defendant.

In case the plaintiff shall be nonsuited, or have verdict or judgment

rendered against him, the defendant shall recover treble costs and

such attorney’s fee as the court shall allow, which fee shall be in the

first instance paid by the state, and be refunded by defendant on

collection of the judgment.

§ 1412. .0ompensation of oflicers and men. ' There shall

be allowed and paid as hereinafter provided to such oflicers and en

listed men as shall be ordered to attend annual encampments in pur

suance of the provisions of this chapter, the following sum each, for

each day actually on duty, or in going to and returning from the

same, the certificate of the ofiicer ordering the duty to be evidence of

such service; all ofiicers and men ordered into actual service shall be

paid double the amount paid at annual encampments :

To musicians, privates and teamsters, seventy-five cents.

To corporals, farriers and saddlers, one dollar.

To sergeants and drum majors, one dollar and fifteen cents.

To first sergeants, principal musicians and chief trumpeters, one

dollar and twenty-five cents.

To sergeant majors, sergeants of supply, hospital sergeants and

chief musicians, one dollar and fifty cents.

To second lieutenants, one dollar and seventy-five cents.

To first lieutenants, one dollar and seventy-five cents.

To captains and company commanders, two dollars.

To lieutenant colonels, majors, or battalion commanders, two dol

lars and twenty-five cents.

To brigadier general and colonel, three dollars.

To staff officers, the same as ofiicers of like grade in the line or

field.

§ 1413. Members of guard to provide horses. Compensa

tion therefor. All members of the national guard who are required

to be mounted shall provide for their own use a horse a11d horse

y8fl.l'S
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equipments, but shall be allowed forage for the same when on duty,

and be paid the sum of one dollar for each day such horse is on duty

in the service of the state, or as may be provided in this chapter.

The sums authorized by this section shall be paid by the chief of

supply in such manner as the commander in chief may direct.

§ 1414. Compensation of oflicers detailed on courts or

under orders. All ofiicers detailed to serve on any board or com

mission ordered by the commander in chief or on any court of

inquiry, court martial or delinquency court ordered by the proper

authority in pursuance of this chapter shall be paid their subsistence

and actual traveling expenses, and for each day actually employed on

such board or court or engaged in the business thereof or in travelin

to and from the place of meeting of such board or court, a sum equa

to one day’s pay for field duty.

§ 1416. Compensation of ofiicers and men on duty All

otficers and enlisted men of the national guard while on duty in camp,

or assembled pursuant to the order of the commander in chief or the

sheriff of any county or the mayor of any city shall receive the com

pensation provided for in section 1412 and also their subsistence in

kind, or commutation thereof and their transportation or mileage.

The rates of commutation or mileage shall be fixed by order of the

commander in chief.

§ 1416. Clothing and equipment fund, how constituted.

On the certificate of the adjutant general each regimental headquar

ters, stafl’ and band, battalion and staff, troop, battery or company

shall be allowed annually a sum equal to seven dollars for each of its

ofiicers and men present for duty, based upon the percentage present

for duty for the year at the five compulsory parades required in

section 1394, and the annual muster and inspection, which sums,

together with fines and penalties collected from delinquent officers

and men, shall constitute the clothing and equipment fund of such

organization and the clothing and equipment purchased with such

fund shall be the property of the state.

§ 1417. Transportation. The ofiicers and members of the

national guard shall be allowed free transportation for themselves,

their horses and equipments and the property of the state, goin to

and returning from any service authorized or directed by law, t eir

subsistence in kind or commutation therefor and their quarters, tents

and camp equipments, and the chief of supply and the ofiicers of his

department shall at all times be prepared to furnish such things as

may be required by order of the commander in chief.

% 1418. Property exempt from taxation. All property

be onging to any organization of the national guard shall be exempt

from taxation or assessment for any purpose whatever, and in case

any such organization shall erect or purchase an armory or assembly

room, the annual rent of the same authorized in the following -section

may be paid into the treasury of such organization.

§ 1419. Armory rent, how paid. The commanding oflicer

Of each company, troop or battery and the treasurer of each re i

mental band shall provide suitable rooms at a convenient place in t e

city where each organization is located or stationed with the neces

sary furniture, fuel, lights, drawers, lockers, closets and gun racks for

an armory, assembly and drill room for such organization, and such

rooms shall be under the exclusive control of the commanding officer.

There shall be an annual appropriation of three hundred dollars from

§ 58. 0. 86, 1891.

§ s9.c.ss.1aa1.

§ 60. 0.86.1891.

§ 61- C. 86.1891.

§ 62. c. 86, 1891.

§ 63. 0. 86» 1891.
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the militia fund for the rent and furnishing of such armory or band

quarters for each organization of the national guard to be paid by the

state.

§ 1420. National guard exempt from jury duty and poll

tax. Each member of the North Dakota National Guard shall be

exempt from jury duty and from the payment of poll tax.

§ 1421. Exempt from arrest, when. Have right of way

on highway. No person belon ing to the military forces shall be

arrested on an civil process whife going to, remaining at or return

ing from any p ace at which he may be required to attend for military

duty. Any portion of the national guard performing any duty accord

ing to law shall have the right of wa in any street or hi hway

through which they may pass; provide , the carriage of the nited

States mails, the le itimate functions of the police and the progress

and operations of Ere engines and fire departments shall not be

interfered with thereby.

§ 1422. Oflicers to report, when. Each oflicer who receives

arms, accoutrements, clothing, camp equipage, rations or stores of any

kind for the use of his command, or for issue to troops shall render

to the chief of the departments furnishing the same a report or return

of such supplies, accordin to the forms which may be prescribed,

and such reports shall beiumished when called for, but not oftener

than once in two months.

§ 1423. Military outfits and supplies not to be sold or

disposed of. The clothing, arms, military outfits, accoutrements

and stores furnished by the state to the national guard shall not be

sold, bartered, exchanged, pledged, loaned or given away and the pos

session of any such property by any person not a member of the

guard shall be prima facie evidence of such sale, barter, exchange,

pledge, loan or theft. Such property may be seized and taken from

any person not authorized to keep the same, by any olficer or soldier

of the state, and shall thereupon be delivered to any oflicer of the

state authorized to receive the same.

§ 1424. Lost or stolen property, how valued. All property

of the state which is lost, stolen, damaged or destroyed in the military

service, shall be acted upon by a disinterested inspector or ofiioer, de

tailed for that purpose, who shall make a full investigation and report of

all the facts and circumstances of the case, and if any person is found

or deemed responsible for the loss or damage of the property beyond

reasonable wear and tear by service, the inspector shall assess and fix

a reasonable value on the property lost, damaged or destroyed, and

such person shall pay the sum so assessed into the state treasury. In

the event of such person’s failure or neglect to reimburse the state,

suit may be brou ht in the name of the state in any court of compe

tent jurisdiction for the recovery of the same under such regulations

as the governor shall prescribe.

§ 1425. Appropriation. For the purpose of carrying out the

provisions of this chapter there is hereby annually appropriated the

sum of eleven thousand dollars or so much thereof as may be neces

sary, out of any mone in the state treasury; and all warrants against

such appropriation shall be drawn by the state auditor upon the

state treasurer upon the certificate of the adjutant general, approved

by the governor.
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C H A P T E R 20.

MINES AND MINING.

Aarrcma 1.—-LOCATION AND S1215 or CLAIMS.

§ 1426. Length of lode claim fifteen hundred feet. The

length of any lode claim hereafter located within this state may

equalbut shall not exceed fifteen hundred feet along the vein or

lode.

1427. Width of lode one hundred and fifty feet. The

wi th of lode claims shall be one hundred and fifty feet on each side

of the center of the vein or crevice; provided, that any county may at

any general election determine upon a greater width not exceeding

three hundred feet on each side of the center of the vein or lode, by

a majority of the le al votes cast at such election, and any county by

such vote at such e ection may determine upon a less width than

above specified; provided, that not less than twenty-five feet on each

side of the vein or lode shall be prohibited. -

§ 1428. Discoverer must record his claim. The discov

erer of a lode shall within sixty days from the date of discovery record

his claim in the office of the register of deeds of the county in

which such lode is situated by a location certificate, which shall

contain:

1. The name of the lode.

2. The name of the locator.

3. The date of location. .

4. The number of feet in length claimed on each side of the dis

coverv shaft.
_

01. The number of feet in width claimed on each side of the vein

or ode.

6. The general course of the lode as near as may be.

§ 1429. Certificate void, when. Any location certificate of

a lode claim which shall not contain the name of the lode, the name

of the locator, the date of location, the number of lineal feet

claimed on each side of the discovery shaft, the number of feet in width

claimed, the general course of the lode and such description as shall

identify the claim with reasonable certainty shall be void.

§ 1430. Manner oflocating claim. Before filing such location

certificate the discoverer shall:

1. Locate his claim by first sinking a discovery shaft thereon sufli

cient to show a well defined mineral vein or lode.

2. By posting at the point of discovery on the surface, a plain

Sign or notice containin the name of the lode, the name of the

locator and the date of iscovery, the number of feet claimed in

length on either side of the discovery and the number of feet in width

claimed on each side of the lode. '

3. By marking the surface boundaries of the same.

§ 1431. Marking surface boundaries. Such surface bound

aries shall be marked by eight substantial posts hewed or blazed on

the side facing the claim and plainly marked with the name of the

lode and the corner, end or side of the claim that they respectively

represent and sunk in the ground as follows: One at the comer and

one at the center of each side line and one at each end of the lode.

§1.c.31, Pol. C.

gz. c. 31. Pol.C.

g 3. O. 31. Pol. C.

§1,'.’., 0.96. 1581.

§4. c. 31. Pol. C.

§ 5. c. 31. Pol. (‘-.

§ 3, c. 96. 1&1.

gae. 31. Pol. c.

9 1, c. 96. 1s-51.
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When it is impracticable on account of rock or precipitous ground to

sink such posts, they may be placed in a monument of stone.

§ 1432. Requisites of location. Any open cut, cross-cut or

tunnel at a depth sufiicient to disclose the mineral vein or lode, or an

adit of at least ten feet in along the lode, from the point where the

lode may be in any manner discovered, shall be equivalent to a dis

covery shaft.

§ 1433. Time within which labor must be performed.

The discoverer shall have sixty days from the time of uncovering or

disclosing a lode in which to sink a discovery shaft thereon.

§ 1434. Certificate construed to contain what. The loca

'tion or location certificate of any lode claim shall be so construed as

to include all surface ground within the surface lines thereof, and all

lodes and ledges throu hout their entire depth, the top or apex of

which lies inside of suc lines extended vertically, with such parts of

all lodes or led es as continue by dip beyond the side lines of the

claim, but shall not include any portion of such lodes or ledges

beyond the end lines of the claim or the end lines continued, whether

by dip or otherwise, or beyond the side lines in any other manner

than b the dip of the lode.

§ 1 35. Claim not extended beyond the exterior line.

If the top or apex of the lode in its longitudinal course extends

beyond the exterior lines of the claim at any point on the surface, or

as extended vertically downward, such lode may not be followed in its

longitudinal course beyond the point where it is intersected by the

exterior.

§ 1436. Owner of land may demand security of miner.

When the right to mine is in any case separate from the ownership or

right of occupancy to the surface, the owner or rightful occupant of

the surface may demand satisfactory security from the miner and if

it is refused may enjoin such miner from working until such security

is 'ven. The injunctional order shall fix the amount of bond.

$1437. Amended certificate may be filed. If at any time

the locator of any mining claim heretofore or hereafter located, or his

assigns, shall apprehend that his original certificate was defective,

erroneous, or that the requirements of the law had not been complied

with before filing, or shall be desirous of changing his surface

boundaries, or of taking in any part of an overlapping claim which

has been abandoned, or in case the ori 'nal certificate was made prior

to the passage of this law, and he shal be desirous of securing the

benefit of this chapter, such locator or his assigns may file an addi

tional certificate subject to the provisions of this chapter; provided,

that such relocation does not interfere with the existing rights of

others at the time of such relocation; and no such relocation nor the

record thereof shall preclude the claimant from proving any such

title as he may have held under previous locations.

§ 1438. Amount of work that must be done annually.if: The amount of work to be done or improvements made during each

year to hold possession of a mining claim shall be that prescribed b

the laws of the United States; provided, that the period within whic

the work required to be done annually on all unpatented claims

so located shall commence on the first day of January succeeding the

date of the location of such claim.

§ 1439. Relocating abandoned claims. The relocation of

abandoned lode claims shall be made by sinking a new discovery
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shaft and fixing new boundaries in the same manner as if it were the

location of a new claim, or the relocator may sink the original shaft,

cut or adit to a suflicient depth to comply with sections 1,430 and

1-L34, and erect new or adopt the old boundaries, renewin the posts

if removed or destroyed. Ir» either case a new location sta e shall be

erected. In any case, whether the whole or part of an abandoned

claim is taken, the location certificate must state that the whole or

any part of the new location is located as abandoned property.

§ 1440. Certificate can contain but one location. No loca

tion certificate shall claim more than one location, whether the

location is made by one or several locators; and if it purports to claim

more than one location it shall be absolutely void, except as to the

first location therein described; and if they are described together, or

so that it cannot be told which location is first described, the

certificate shall be void as to all.

§ 1441. Fee for recording. The register of deeds shall be

entitled to receive the sum of one dollar for each location certificate

recorded and certified by him and shall furnish the locator with a

certified copy of such certificate when demanded, for which he shall

be entitled to receive fifty cents.

ARTICLE 2.—D1sPUTE1> M11~:n<o Pnornarr.

§ 1442. Judge may order survey of mines in cases of dis

puted property. In all actions in any district court of this state

wherein the title or right of possession to any mining claim shall be

in dispute, the court or judge thereof may, upon application of an of

the parties to such suit, enter an order for the underground as we l as

surface survey of such part of the property in dispute as may

be necessary to a just determination of the question involved.

Such order shall designate some competent surveyor not related to

any of the parties to such suit or in anywise interested in the

the result of the same; and upon the application of the party adverse

to such application, the court may also appoint some competent sur

veyor, to be selected by such adverse applicant, whose duty it shall be

to attend upon such survey and observe the method of making the

same; such second survey shall be at the cost of the party asking the

same. It shall also be lawful in such order to specify the names of

witnesses named by either party not exceeding three on each side, to

examine such property, who shall be allowed to enter into such prop

crty and examine the same; such court or the judge thereof may also

cause the removal of any rock, debris, or other obstacle in any of the

drifts or shafts of such property, when such removal is shown to be

necessary to a just determination of the question involved; provided,

however, that no such order shall be made for survey and inspection

except upon notice of the application for such order of at least six

days, and not then except by agreement of parties or upon the affi

davit of two or more persons that such survey and inspection is neces

sary to the just determination of the suit, which aflidavit shall state

the facts in such case and wherein the necessity for survey exists;

nor shall such order be made unless it appears that the party asking

therefor had been refused the privilege of survey and inspection by

the adverse y.

§ 1443. Writs of injunction may be issued for amrma

tive relief. The district ‘court or the judge thereof in vacation

5 11, 0.31. Pol.C_.

§ 18, 0.31, POLC.

§19, 13.31, POLO.

‘$20, 0.31, POLC.
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shall have, in addition to the powers already possessed, power to issue

writs of injunction for affirmative relief, having the force and efi'ect

of a writ of restitution, restoring any person to the possession of any

mining property from which he may have been ousted by force and

violence or by fraud or from which he is kept out of possession by

threats, or whenever such possession was taken from him by entry of

the adverse party on a Sunday or le al holiday or while the party in

possession was temporarily absent tlierefrom. The granting of such

writ shall extend only to the right of possession under the facts of

the case in respect to the manner in which the possession was obtained,

leaving the parties to their legal rights on all other questions as

though no such writ had issued.

CHAPTER 21.

DRAINS.

§ 1444. When drains may be constructed. Water courses,

ditches and drains for the drainage of slouglis and other low lands

may be established, constructed and maintained in the several counties

of this state whenever the same shall be conducive to the public

health, convenience or welfare under the provisions of this chapter.

The word “ drain” when used in this chapter shall be deemed to

include any natural water course opened-, or proposed to be opened,

and improved for the purpose of drainage and any artificial drains

constructed for such purpose.

§ 1445. Power of county commissioners. Petitions. The

board of county commissioners of any organized county in this state

shall have power and is authorized at any meeting of the board, by a

majority vote of all the members to appoint on the petition of any

person interested, three freeholders of the county, as a board of drain

commissioners of such county, who shall hold ofiice for two years.

and until their successors are appointed and qualified. The board of

county commissioners may remove for cause any or all of such drain

commissioners, and in case of a vacancy may fill the same by appoint

ment.

§ 1446. Oath of ofiice. Bond. Any person appointed as a

member of the board of drain commissioners shall within ten days

after his appointment take, subscribe and file in the office of the

county auditor an oath faithfully to perform the duties of a drain

commissioner under the law, and within the same time make, execute

and file in such auditor’s office a bond to the county with sureties to

be approved by the auditor in such sum as shall be ordered by the

board of county commissioners, conditioned for the faithful discharge

of his duties as drain commissioner.

§ 1447. Petitions in writing. Plans and specifications.

A petition for the construction of a drain may be made in writing to

the board of drain commissioners, if amon the leading purposes of

the proposed drain are benefits to the healti, convenience or welfare

of the people of any city or other municipality. The petition shall

be signed by a sufiicient number of the citizens of such municipality

or municipalities to satisfy the board of drain commissioners that

there is a public demand for such drain.‘ If the chief purpose of such.
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drain is the drainage of agricultural, meadow, grazing or other lands,

the board of drain commissioners shall require that the petition be

signed by the owners or legal representatives of such lands, as in the

aggregate will, in the event of the construction of the drain, be liable

to assessment for a major portion of the cost thereof, upon the pre

sentation of a petition as hereinbefore provided, and filing of the

same. The board of drain commissioners shall personally, as soon as

practicable proceed to examine the line of the proposed drain and if

in its opinion it is necessary and for the public good, it shall cause a

survey of the line thereof to be made by a competent surveyor, who

shall establish the commencement and terminus and determine the

route, width, length and depth thereof. For the purpose of making

examinations or surveys, the board of drain commissioners, surveyor

and their employees may enter upon land traversed by any such pro

_ posed drain, or upon other lands when necessary. Such surveyor

shall prepare profiles, plans and specifications of the proposed drain,

an estimate of the cost thereof and a map or plat of the lands to be

drained, showing the regular subdivisions thereof, all of which shall

be filed in the oflice of the county auditor of the county in which

such drain is proposed to be constructed subject to inspection. In

locating a drain the board of drain commissioners may under the

advice of the surveyor vary from the line described in the petition as

it deems best. VVhen the line proposed is along highways already

established the drain shall be located at a suflicient distance from the

center of such highway to permit a good road along the central line

thereof; when the length of the line described in the petition does

not give sufiicient fall to drain the lands sought to be drained, the

board of drain commissioners may extend the drain below the outlet

named in the petition far enou h to obtain a sufficient fall and outlet=

Drains shall as far as practicab e be located on dividin lines between

sections or regular subdivisions thereof, but the genera utility of the

drain must not be sacrificed to avoid crossing any tract of land in

such direction as the board of drain commissioners find advisable.

All persons whose land may be affected by any such drain may appear

before the board of drain commissioners and fully express their

opinions upon the matters pertaining thereto.

§ 1448. Commissioners may deny petition, when. If § c. 51, 1895.

upon such examination and survey or upon the trial in the district

court it shall appear that there was not suflicient cause for making

such petition or that the proposed drain would cost more than the

amount of benefit to be derived therefrom, the board of drain com

missioners shall deny the petition, and the petitioners shall be jointly

and severally liable to such board for all costs and expenses incurred

in the proceedings to be recovered by such board by action.

§ 1449. Right of way. The title to the right of way for the 5 6, c. 51, 1395.

construction of any proposed drain, if not conveyed to the county by

the owner, may be acquired in such manner as may now or hereafter

be prescribed by law. Such right of way when acquired shall be the

property of the county.

§ 1450. Assessment of damages, how made. Upon the § 1. 0. 51, 1895

Bssessment by the jury, court or referee of the amount of damages to

which the respective owners of the right of way to be used for the

construction of an Y proposed drain are entitled, the board of drain

commissioners shall assess the per cent of the cost of acquiring the

right of way in the manner provided in section 1452, make a return
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to the county auditor, containing all that is required in section 1453,

except an order establishin the drain and make, serve and file the

list provided for in section %457. Thereupon the board of drain com

missioners may issue warrants in a sum suflicient to pay the damages

assessed for right of way, drawn upon the proper county treasurer

and payable out of any funds in the hands of the treasurer for the

construction of the drain for which such right of way is sought to be

obtained and shall negotiate the same at not less than the par value

thereof and pay into court for the benefit of the owners of the right

of way the amount to which each is entitled according to the assess

ment of damages, paying the surplus, if any, to the county treasurer,

who shall place the same to the credit of the proper drain fund. If

warrants are not issued, or if issued, cannot be negotiated, no further

proceedings shall be taken until the special tax levied to pay for the

right of way is collected and paid into the court for the benefit of the

owners of the right of way.

§ 1451. Assessment of benefits subject to review. Every

assessment of benefits provided for in this chapter shall be subject to

review and ten days’ notice of the time and place when and where

such assessment will be reviewed by the board of drain commission

ers shall be given in the manner provided in section 1454. At the

time and place appointed such board shall proceed to hear all com

plaints relative to such assessment and correct or confirm the same.

1452. Accruing benefits. Upon acquiring the right of way

eit er by conveyance or proceedings in court, the board of drain com

missioners shall make an order establishing the drain, give the same

a name by which it shall be recorded and indexed, and assess the per

cent of the cost of constructing and maintaining such drain, which

any county, township, city, village or town shall be liable to pay by

reason of the benefits of such drain to the public health, convenience

or welfare, and which any railroad company shall be liable to pay by

reason of benefits to accrue to its property, and which any piece or

parcel of land shall be liable to pay, by reason of benefits to accrue

thereto, either directly or indirectly, by reason of the construction of

such drain, whether such lands are immediately drained thereby. or

can be drained only by the construction of other and connecting‘

drains, but such assessment shall be subject to review by the com_

missioners as hereinafter provided.

§ 1453. Commissioners shall make return to auditor.

After the order establishin a drain, and the assessment of benefits

have been made as provi ed in the last section, the board of drain

commissioners shall make return thereof to the county auditor, who

shall record the same in a book to be provided for that purpose. Such

return shall contain the petition for the drain, or a copy thereof, the

minutes of the survey signed by the surveyor, conveyances of the

right of way, if any, a copy of the judgment in the action to acquire

the right of way, if any, together with the minutes of the doings of

the board of drain commissioners in the premises, the order establish

in the drain, and the assessment of benefits.

1454. Manner of letting contracts. Notice published.

Upon the establishing of the drain, as hereinbefore provided, the

board of drain commissioners shall without delay divide the line

thereof into convenient divisions for construction, make diagrams of

the same with specifications of the width of excavation at the bottom,

the slope of the sides, and such other matters as may be necessary for
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the proper construction of the drain, and set suitable stakes in such

places as may be necessary to show the beginning and end of divisions

and the number of the division and grade stakes to show the depth of

cut at such intervals as may be necessary. Such board shall give at

least ten days’ notice of the time when and the place where they will

meet parties for the purpose of letting contracts for such construction.

Such notice shall\be published in some newspaper of general circula

tion in the county and printed notices not less than five in number

shall be posted at such points in each township or municipality inter

ested in such drain as will be likely to secure the greatest publicity

for such notice. Such notice shall also state that at the time and

place of such letting of contracts the assessment of benefits will be

subject to review, unless such assessment has already been reviewed,

under the provisions of section 1451. I

§ 1455. Commissioners may defer letting of contract. At

the time and place appointed the board of drain commissioners shall

proceed to hear all complaints relative to such assessments, unless a

hearing has already been had under the provisions of section 1451,

and correct and confirm the same. Such board shall then proceed to

let contracts for the construction of the drain by divisions as it shall

have divided the same, to the person who will do the work according

to the specifications, for the lowest price and give adequate security

for the performance of the same within such time as the contract

shall specify. Such board may adjourn such letting in whole or in

part and from time to time to such other time and p ace, to be by it

at the time of such adjournment publicly announced, as shall to it

seem proper and it may reserve the right to reject any and all bids.

The parties who are to be assessed for the construction of such drain

and who may be bidders for contracts thereon shall, if equal bidders

with other parties, be preferred in the awarding of such contracts;

provided, that contracts for the building of the bridges and culverts

mentioned in section 1463 may be deferred, until the construction of

the drain has reached such a stage of completion that the character of

the bridges and culverts which will be needed can be determined. As

soon as the character of such brid es and culverts can be determined

such board shall cause plans an specifications of the bridges and

culverts to be constructed in connection with such drain to be pre

pared and shall give at least ten days’ notice of the time and place

when and where it will meet parties for the purpose of letting con

tracts for such construction. Such notice shall be published in some

newspaper of general circulation in the county. Such contracts shall

be let to the lowest bidder as hereinbefore in this section provided.

§ 1466. General duties of commissioners. Afterthe letting

of such contracts or a major portion thereof such board shall make a

computation of the cost of such drain which shall include all the

expenses of locatin and establishing the same, including the cost of

right of way, the rain commissioners’ ‘fees, cost of survey, cost of

building bridges and culverts, interest on all warrants issued or to be

issued by the board of drain commissioners on account of the drain,

accumulated or to accumulate prior to the time when the tax levied

or to be levied to pay for the right of way or construction of the drain

iscollectible by law and all other expenses and the amount of the

contracts and in case contracts shall not have been let for the con

struction of the whole of the drain or of the bridges and culverts, the

board of drain commissioners shall estimate the cost of such unlet

§ 12. 0. 51, 1895.

§ 13. c. 51. 1395.
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§16,c.'_ 51. 1895.
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portion and of the bridges and culverts predicating its estimate so far

as may be upon the cost of those portions that have been let or upon

similar work. The sum of all the costs and expenses incurred or to

be incurred shall be the cost of the construction of the drain.

§ 1457. Lands benefited. Special tax. The board of drain

commissioners shall make a list showing the amount which each

municipality and tract of land benefited by the drain for which the

tax is levied is liable to pay on account of procuring the right of way

or the construction of any drain, or both according to the per cent

which by section 1452 it is required to fix and determine, a copy of

which shall be served on the clerk or auditor of each municipality

a ainst which taxes are to be assessed. Such list shall thereupon be

fi ed in the oflice of the county auditor of the county in which the

municipalities and lands benefited by the drain are situated, and the

auditor shall thereupon extend upon the _ta.x lists as a special tax as

provided by law the several amounts shown by the drain commis

sioners’ list, specifying in such tax lists the particular drain for the

construction or procurement of the right of way of which such special

tax is assessed, which special tax shall be collected and enforced in

the same manner as other taxes. VVhen such special taxis for right

of way the same shall when collected be paid by the county treasurer

into court for the benefit of the owners of the right of way. _

§ 1458. County treasurer shall collect drain tax. The

drain taxes shall be collected by the county treasurer and all moneys

so collected shall be credited to the drain fund to which they belong

and the count treasurer shall be the treasurer of such drain funds.

Payment of all expenses and costs of locating and constructing any

drain shall be made by the board of drain commissioners issuing

warrants in such amounts and to such persons as by such board may

be found due. All warrants drawn by such board in payment for the

right of way or construction of any drain shall be payable from the

proper drain fund and shall be receivable for the taxes levied for the

right of way or construction of such drain by the treasurer. All such

warrants after presentation to the county treasurer for payment, if

not paid for want of funds, shall be registered by the county treasurer

and thereafter shall bear interest at the rate of seven per cent per

annum.

§ 1459. Additional assessment. When necessary. Incase

the amount realized from the assessment made for right of wa 1 or for

the construction of any drain shall not be sufficient to pay or such

right of way or to complete such drain, and to pay fees and all

incidental expenses, or in case an enlargement or deepening of such

drain or an extension of the line thereof becomes necessary, a further

assessment shall be made to meet the deficit or additional expense,

and the amount thereof shall be levied and collected in the manner

hereinbefore provided.

§ 1460. Extension of' time to contractors. The board of

drain commissioners shall have power to grant a reasonable extension

of time for the completion of any contract. VVhen any contract shall

not be finished within the time specified, or to which it may be

extended, the board of drain commissioners may in its discretion

at any time thereafter, re-let such unfinished portion or _any part

thereof, after not less than five days’ not-ice thereof to the lowest

responsible bidder and shall take security as before. The cost of

completing such parts over and above the contract price, and the
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expense of notices and re-letting shall be collected by the board of

drain commissioners of the parties at first contracting; provided, that

in no case shall the board of drain commissioners forfeit and annul a

contract without five days’ notice to the contractor, if found, and if not

found, then by written notice left at his last place of residence, if

known to be within the county.

§ 1461. Extension of powers, when necessary. The pow

ers conferred by this chapter for establishing and constructing drains

shall also extend to and include the deepening and widening of any

drains which have heretofore been or may hereafter be constructed;

also to straightening, clearing out and deepening thechannels of

creeks and streams and the construction, maintaining, remodeling and

repairing of levees, dykes and barriers for the purpose of drainage and

the board of drain commissioners may relocate or extend the line of

any drain if the same is necessary to provide a suitable outlet and

shall cause a survey thereof to be made, but no proceedings affecting

the right of persons or property shall be had under this section, except

upon the notice, hearing and award prescribed in this chapter for the

construction of drains in the first instance.

§ 1462. Duty of railroad companies. Drains may be laid

along, within the limits of or across any public road, and when so laid

out and constructed or when an road shall hereafter be constructed

along or across any drain it shal be the duty of the board of county

commissioners, or township supervisors, as the case may be, to keep

the same open and free from all obstructions. A drain may be laid

along any railroad when necessary, but not to the injury of such road,

and when it shall be necessary to run a drain across a railroad it shall

be the duty of such railroad company, when notified by the board of

drain commissioners to do so, to make the necessary opening through

said road and to build and keep in repair suitable culverts or bridges.

§ 1463. Construction of bridges and culverts. When any

drain crosses a highway the cost of constructing the necessary bridge

or culvert shall be charged in the first instance as part of the cost of

constructing such drain, after which such bridge or culvert shall be

maintained as part of the highway. The board of drain commis

sioners shall construct such bridges or culverts over or in connection

with each drain as may in its ]l1(l ment be necessary to fumish a

passa e from one to another of any farm or tract of land inter

sect by such drain and the cost of the construction thereof shall be

charged as part of the cost of constructing such drain and such bridge

or passageway shall be maintained under the authority of the board

of county commissioners or township supervisors, as the case may be,

and the necessary expense thereof shall be deemed a part of the cost

of keeping such drain open and in repair.

§ 1464. Blind drains, how constructed. Blind drains may

be constructed b the use of drain tile or sewer pipe, when the nature

of the ground wi l admit of so doing. When blind drains are con

gtrtucted the entrance shall be protected from drift wood and other

e ns. .

S 1465. Legal drains shall be recorded. All drains regu

larly established, opened or constructed under existing provisions of

lflw shall be deemed legal drains and it shall be the duty of all boards

Of county commissioners, in cases where the records of any drain may

not have been preserved, to see that such record is made in the best

manner practicable in the office of the county auditor.

§ 18, 0. 51. 1&5.

§ 19, c. 51, 1595.

§ 20, c. 51.1895.

Q 21, C. 51, 1895.

§ 22, 0. 51, 1895.
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§ 1466. Tax or assessment void, when. The collection of

no tax or assessment levied or ordered to be levied to pay for the

location and construction of any drain laid out and constructed under

this chapter shall be perpetually enjoined or declared absolutely void

in consequence of an error of any officer or board in the location and

establishment thereo , nor by reason of any error or informality appear

ing in the record of the proceedings by which any drain shall have been

located and established, nor for want of proper conveyance or con

demnation of the right of wa , but the court in which any proceed

ing may hereafter be broug t to reverse or to declare void the

proceedings by which any drain has been located or established or to

enjoin the tax levied to pay the labor and cost and expenses shall on

application of either party appoint such person or persons to examine

the premises, or to surve the same, or both, as may be deemed neces

sary; and the court shal on a final hearing make such order in the

premises as shall be just and equitable, and may order such tax to

remain on the tax lists for collection, or order the same to be relevied,

or may perpetually enjoin the same, or any part thereof, or if the same

shall have been paid under protest, shall order the whole or such part

thereof as may be just and equitable to be refunded, the costs of said

proceedings to be apportioned among the - parties as justice may

re uire.cé 1467. Drain kept open and in repair. Cost of. All drains

that may have been constructed under any law of this state, or that

may be constructed under the provisions of this chapter and situated

in this state, shall, except as otherwise provided be under the charge

of the board of county commissioners and their successors in ofiice

and be by them kept open and in repair. In all cases when any com

pleted drain is or may be situated in more than one county the care

of the portion thereof lying within any county is hereby assigned to

the board of county commissioners of such county to be by it kept open

and in repair. The cost of such keeping open and in repair shall in

all cases be assessed, levied and collected in the same manner as is

provided in this chapter for the construction of drains in the first

instance, and in cases when no assessment of benefits shall have been

made, the board of commissioners having charge of or to whose care

such drain may be assigned shall make such assessment.

§ 1468. Rules and regulations. The board of county com

missioners of any county may make rules and regulations on the

subject of drainage within such county, as it may deem proper,

not inconsistent with the provisions of this chapter and especially

with regard to clearing out and keeping clear the channels of streams

and the construction and maintenance of dams thereupon, with ref

erence to their capacity for drainage and may require of the owners

of such dams reasonable service in cleaning and keeping such streams

clear as a consideration for the right to erect dams thereupon.

§ 1469. Liability of drain commissioner. Each board of

drain commissioners shall make a report to the board of county com

missioners of all drains begun, in process of construction or finished

and shall also render a full account of all moneys which shall come into

its hands; and every drain commissioner shall be liable on his bond

for any misapplication of money coming into his hands as such com

missioner. The report required by this section shall include an

itemized statement of all expenses and warrants drawn on account of

each and every drain.
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§ 1470. Compensation for commissioners and publishers.

Drain commissioners shall receive for their services such amount, not

less than two nor exceeding three dollars per day, for the time

actually spent by them in performing the duties of their oflices as

may be fixed by the board of county commissioners. Publishers of

newspapers shall receive for publishing legal notices and furnishin

evidence of such publication the fees prescribed by law for legs

advertisements.

§ 1471. Penalty. If any person shall willfully and maliciously

remove any surveyor’s stake set along the line of any drain laid out

under the provisions of this chapter, or obstruct or injure any such

drain, he shall for each and every such offense be subject to a penalty

not exceeding ten dollars together with such sum as will be required to

repair such damage and costs of suit, which penalty maybe recovered

in an action by the board of drain commissioners or county commis

sioners as the case may be. Whenever the amount of any recovery

shall be collected it shall be deposited with the county treasurer to

the credit of the proper drain fund.

§ 1472. State and county oflicers not eligible. No per

son holding any state or county oflice shall be eligible to the oifice of

drain commissioner, and any drain commissioner accepting an

state or county ofiice shall thereupon be considered as having vacate

the oflice of drain commissioner.

§ 1473 . Power to administer oath. Drain commissioners

shall have power to administer any oath required in any proceeding

had before them or in which the may be called to act oflicially.

§ 1474. Bonds, when an how issued. The board of county

commissioners of any county in which any such drain is proposed to

be located and constructed is authorized to issue bonds in such

sums as may be necessary for the purpose of defra ing the expenses

incurred or to be incurred in obtaining the right of’ way or in locat

ing and constructing any such drain, said word “expenses” to

be construed to mean and to cover every item of cost of such drain

from its inception to its completion as hereinbefore provided, which

bonds shall be paid out of the revenues to be derived from taxes

levied or to be levied and collected from that portion of the county

found by the board of -drain commissioners to be benefited thereby.

Such bonds shall bear interest at a rate not exceeding seven per cent,

and shall be payable not exceeding twenty years from the date thereof,

and the said board shall provide sinking funds for the payment at

maturity of each series of bonds issued and for the payment of the

annual interest on the same. The bonds issued under the provisions

of this chapter shall be signed by the chairman of the board of county

commissioners of such county and countersigned by the county

auditor who shall keep a record of the bonds issued under the pro

visions of this chapter. Such board shall have the power to nego

tiate such bonds at not less than the par value thereof as it may deem

best for the interest of all persons interested in such drain. Such

bonds shall contain a.recital that the same are issued in accordance

with the provisions and pursuant to the authority of this chapter and

that they are to be paid out of sinkin funds to be created as in this

chapter provided. Whenever such nds shall be issued the tax

hereinbefore provided for shall not be collected all in one year, but

shall be divided into as man parts as such bonds have years to runand one of such parts shalllbe extended upon the tax lists by the

§ 27. C. 51, 1895.

§ 28- C. 51.1895.

5 29. c. 51. 1895.

5 so, c. 51. 1895.

§ 31, 0. 51.1895.
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county auditor against the proper parcels of land and property liable

to taxation for that purpose in each and every year and collected in

such year and such fund shall constitute the sinking fund provided

by this section. The board of county commissioners shall in each

year at the time of levying the taxes, levy upon the property liable to

taxation on account of the location and construction of any drain a

tax suflicierit to pay the annual interest on any bonds which may have

been issued for the purpose of locating and constructing the drain.

Separate sinking funds shall be provided for each separate drain for

the construction of which bonds shall be issued and no funds in any

such sinking fund shall be applied to any other purpose than the

payment of the bonds for the pa ‘ment of which such fund was cre

ated. No ‘county shall be liable or the payment of any bonds issued

under the provisions of this chapter, but such bonds shall be paid

only out of the sinking funds created as in this chapter provided.

C H A P T E R 2 2 .

POLICE OF THE STATE.

ARTICLE 1.—SUP1>on'r or THE Poon.

§§ 1. 2. c. 33. § 1475. County commissioners overseers of the poor.

' The county commissioners of the several counties in this state shall

be overseers of the poor within their respective counties and shall

perform all the duties with reference to the poor that may be pre

scribed by law. Each board of county commissioners shall, in dis

charging the duties imposed by this chapter, be designated as over

seers of the poor. '

§3. c-rr1.,Po\-0. § 1476. Suits in name of county. In all suits or proceedings
am d. - - - -

1n favor of or agamst any such overseers of the poor, pertaining to or

connected with the poor of their respective counties, the same shall

be conducted by or against such county.

§4.c.a;,1=o1.c. § 1477. Each county shall relieve its poor. Each county

shall relieve and support all poor and indigent persons residing

therein, whenever they shall be in need thereof, and the board of

county commissioners may raise money for the support and employ

‘ ment of the poor in the manner provided in section 1491.

§5.c.33._Pol.C. § 1478. Residence acquired. Married women and chil
"““ ‘L dren. Residence may be acquired in any county so as to oblige such

county to relieve and support the persons acquiring such residence,

in case they are in need of relief, as follows:

1. The residence of a married woman follows that of her husband

if he has any within the state, otherwise her own at the time of her

marriage, and if she then had any residence it shall not be lost or

suspended by the marriage; and in case the wife shall be removed to

the place of her residence, and the husband shall need relief, he shall

receive it in the place where his wife shall have her residence.

2. Le itimate children shall follow and have the residence of their

father if e has any within the state, until they shall gain a residence

of their own, but if the father has no residence they shall in like man

ner follow and have the residence of their mother if she has any.
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3. Illegitimate children shall follow and have the residence of their

mother at the time of their birth, if she then has any within the state;

but neither legitimate nor illegitimate children shall gain a residence

by birth in the place were they were born, unless their parent or par

ents had aresidence therein at the time.

4. Each male person and each unmarried female over the age of

twenty-one years, who shall have resided in any county in this state

ninety days, shall thereby gain a residence in such county.

5. Each minor whose parents, and each married woman whose hus

band, has no residence in this state, who shall have resided ninety

days in any county in this state, shall thereby gain a residence in such

count .6. yEach minor who shall be bound as an apprentice to any person

shall immediately upon such binding, if done in good faith, thereby

gain a residence where his master has a residence.

7. Each residence when once legally acquired shall continue until

it is lost or defeated by acquiring a new one in this state, or by volun

tary absence from the county in which such residence had been

obtained, for ninety days or more; and upon acquirin a new residence,

or upon the happening of such voluntary absence all ormer residences

shall be defeated and lost, and the provisions of this section shall

apply to cases of residences begun to be acquired or lost or defeated,

as well heretofore as hereafter.

§ 1479. Overseers have care of the poor. The overseers of

the poor in each county shall have the oversight and care of all poor

persons in their county so long as they remain a county charge, and

shall see that they are properly relieved and taken care of in the man

ner provided by law.

§ 1480. Allowance for the support of poor persons. The

board of county commissioners ma in its discretion allow and pay

to poor persons who may become c argeable as paupers, and who are

of mature years and sound mind, and who from their general character

will probably be benefitrd thereby, and also the parents of idiots and

of children otherwise helpless, requiring the attention of their parents,

and who are unable to provide for such children themselves, such

annual allowance as will not exceed the charge of their maintenance

in the ordinary mode, such board taking the usual amount of charges

in like cases as the rule for makin such allowance.

§ 1481. Complaint in beh of the poor. Duty of over

seers. It shall be the duty of the overseers of the poor, on any

complaint made to them in behalf of the poor, to examine into the

ground of such complaint, and if in their judgment the poor have

not been sufficiently provided with the common necessaries of life, or

have in any respect been illtreated by the person under whose charge

they have been placed, to withhold any part of the compensation allowed

to the person keeping them, as such overseers may deem reasonable

and proper, and remove such poor and place them in the care of some

other person.

§ 1482. Poor book to be kept. The overseers of the poor

shall enter in the poor book of their respective counties the names of

all poor persons in their county who are unable to care for themselves,

and who are in their judgment entitled to the benefits of the pro

visions of this article, together with the date of such entry.

§ 1483. Appeal to district judge. If any poor person shall

suppose that he is entitled to the benefits of this article, and the over

§6,c.33, Pol. C.

§8,c. Pol.C. '

§9, 0. 33. Pol. C.

g 10, c.33. 201.0.

§11. 0.33, Pol.C.

365



§§ 1483-1190
POLITICAL CODE. Police of the State.

§ 12, 0.33. Pol.C.

§ 13, c.33. Pol.G.

a.m’d.

§l4, 0.33. POLO.

§ 15. c.83, P0l.C.

§ 16. c.33. Pol.C.

am ‘d.

§ 1?. c 33. Pol.C.

am’d.

§ 18, 0.33. Pol.C.

seers of the poor of the county in which he resides shall refuse to give

such person the benefit thereof upon application of such person the

judge of the district court of the county or judicial subdivision may,

if he thinks proper, direct such overseers to receive such person on

the poor list on his application therefor.

§ 1484. When residence is uncertain. If any one within

the description of poor persons specified in this article shall be found

in any county, and the overseers of the poor of such county shall be

unable to ascertain and establish the last place of legal residence of

such person, they may proceed in their discretion to provide for such

person in the same manner as other persons are provided for.

§ 1485. Temporary relief for certain poor. Whenever any

person entitled to temporary relief as a pauper shall be in any county

in which he has not a legal residence, the overseers of the poor thereof

may, if the same is deemed advisable, grant such relief by placing

him temporarily in the poor house of such county, if there is one;

but if there is no poor house they may provide the same relief as is

customary in other cases.

§ 1486. Justice ofthe peace may issue warrant ofremoval.

Upon complaint of any overseer of the poor, any justice of the peace

may issue his warrant, directed to and to be executed by any con

stable or by any other person therein designated, to cause any poor

person found in the county, likely to become a public charge, and

having no legal residence therein, to be sent at the expense of the

county to the place where such person belon s, if the same can be

conveniently done; but if he cannot be remove , such person shall be

relieved by such overseers whenever such relief is needed.

§ 1487. Overseers of the poor aggrieved by removal. If

the overseers of the poor of any county in this state, to which any

pauper shall have been removed as above provided, shall feel them

selves aggrieved by such order of removal, they may at any time

within twenty days after such removal shall be known to them, appeal

from the decision of the justice ordering such removal, to the district

court of the county or judicial subdivision from whence the removal

was ordered, such appeal to be taken, tried and determined and costs

taxed as in other cases of appeal from the jud ment of a justice of the

peace, and the order of removal may be vacate or atfirmed as the facts

warrant.

§ 1488. Appeal heard, how. Such appeal shall be heard at

the term of court next after the same is filed therein, if in the opinion

of the court reasonable notice of the appeal has been given to the

opposite party; but if not thus given, the cause shall stand continued

until the next term of the court. .

§ 1489. When order of removal is defective. If the order

of removal is defective, the court shall permit the same to be amended

without costs, and after such amendment is made the appeal shall be

heard and determined as in other cases.

§ 1490. Removal. Duty of overseers of county to which

removed. If any person is removed by virtue of the provisions of

this article from any county -to another place within this state, by

_warrant or under the hand of any justice of the peace as hereinbefore

provided, the overseers of the poor of the county to which such per

son is removed are required to receive such person if he has a legal

residence in their county.
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§ 1491. Overseers to make return to county auditor. §19,c_;;;,1>.,|_C_

The overseers of the poor shall make retum to the county auditor of *"'“'d'

the sums of money required for the poor of their respective counties,

which sum shall be paid in quarterly installments out of the county

treasury upon the order of the board of county commissioners in the

same marmer as other claims against the county are paid.

§ 1492. Compensation of overseers. The overseers of the §20.c-=B.Po1-0

poor shall be entitled to receive two dollars per day each for every day

durin which they shall be necessarily employed in the discharge of

their uties as such, to be allowed by the board of county commis

sioners.

§ 1493. Overseers shall submit accounts, when. The §21.c.33,Pcl.C.

overseers of the poor shall annually at the first session of the board

of county commissioners in each year, submit their accounts and

make a report of their proceedings for the past year, which report

shall be presented to the county auditor at least one day prior to the

meeting of such board, and the board may allow such accounts so pre

sented, and draw on the county treasurer therefor, whose duty it shall

be to pay the same out of any money in the county treasury not

otherwise appropriated.

§ 1494. Nonresident sick or dying within county. It §a.e.a11,r01.c.

shall be the duty of the overseers of the poor, on complaint made to

them that any person not a resident of their count is lyin sick

therein or in distress, without friends or money, so t at he is ikely

to suffer, to examine into the case of such person and grant such tem

porary relief as the nature of the case may require; and if any person

shall die within an county, who shall not have money or means neces

sary to defray his uneral expenses, it shall be the duty of the over

seers of the poor of such county, to emplo some person to provide

for and superintend the burial of such eceased person, and the

necessary and reasonable expenses thereof shall be paid by the county

treasurer upon the order of the board of county commissioners.

ARTICLE 2.'— Asrrcm AND Pooa FARM.

§ 1496. Special election for the purchase of an asylum §2;;,¢,-3,3,1-¢,|_<;_

for the poor. It shall be lawful for the board of county con1n1is- ‘““"1

sioners in the several counties of this state, after having submitted ‘

the question to the legal voters of the county by calling a special

election for that purpose whenever the commissioners may deem it

advisable, and if at such election a majority of the legal voters shall

vote in favor of the proposition, to purchase a tract of land in the

name of the county and build, establish and organize thereon an asy

lum for the poor, and to employ some humane and responsible person, a

resident of the county, to take char e of the same upon such terms and

under such restrictions as the boar shall consider most advantageous

for the interests of the county, who shall be called superintendent of

the county asylum; and it shall be lawful for the county commis

sioners of two or more counties, after having been so authorized by a

majority of the legal voters of their respective counties, in the man

ner prescribed in this section, jointly to purchase lands and erect asy

lums and to continue such joint ownership during their pleasure; and

to do such other things necessary and proper for the relief of the poor

Within such counties as might be done by a county acting alone.
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§ 1496. Duty of superintendent of asylum. The superin

tendent shall receive into his care and custody all persons who may

become a county charge as aupers, and take such measures for the

employment and support oi) such paupers, and perform such other

duties as the board of county commissioners shall from time to time

order and direct, consistent with the laws of this state.

§ 1497. Shall appoint a physician. The board of county

commissioners shall annually appoint a well qualified physician to

attend the county asylum, and allow him a reasonable compensation

for his services.

§ 1498. May bind out poor children. The overseers of the 1

poor shall bind out such poor children as fall under their care and

charge from time to time; and the overseer shall see that the children

so bound out are properly treated by the persons to whom they are .

bound, and take legal means of redress in case of maltreatment.

§ 1499. Assessment of tax for purchase ofpoor farm. To

raise the sum necessary for the purchase of land and the erection and

furnishing of buildings for such asylum, the board of county commis

sioners in the several counties shall have power to assessa tax on prop

erty liable to taxation for raising a county revenue, not exceeding

five hundred dollars unless the amount of taxes to be assessed shall

be submitted to a vote of the people at the special election held pur

suant to section 1495, and a majority of all the votes cast at such elec

tion is in favor of such assessment.

§ 1500. All poor shall go to the asylum, when. As soon

as the necessary provisions are made by the erection of suitable build

ings, the board shall order and direct that all persons who have become

permanent char es as paupers in the county be removed to such

asylum, and shal take such measures for the employment and support

of such paupers as they may deem advisable, and thereafter the over

seers of the poor shall from time to time, as persons may become per

manent charges as paupers, have such persons removed to such asylum.

§ 1501. Superintendent to give bond. The superintendent

shall execute a bond to the state in the sum of five hundred dollars

with two or more sureties to be approved by the board, conditioned

for the faithful discharge of his duties, and he shall make to such board

at the first and third sessions in each year a detailed report in writing

of the time and manner of the admission of each pauper, his health

and fitness to labor, the results of his industry, and the expenses

incurred; the members of such board shall in person annually inspect

such asylum with regard to its fitness in all respects for the objects of

its establishment.

§ 1502. Children shall be educated, when. Whenever it

shall be necessary and practicable, poor children of the asylum who

cannot be bound out or whom it may not be expedient to bind out as

apprentices, shall be educated thereat.

§ 1603. Superintendence of the education of children .

The superintendent shall superintend and direct the education of

such poor children and send them to any common school within the

county, during the continuance of its session. .

§ 1604. Discontinuance of asylum. Such asylum or poo

farm may be discontinued by such board, and the property real and

personal sold, leased or otherwise disposed of or applied in such man

ner as may be best for the interests of the county.
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§ 1605. Board of county commissioners may levy poor

tax. The board of county commissioners may, if it deems it ‘expe

dient, annually, at its session at which the county tax is ordered to be

levied and assessed, levy and assess a tax for the support of the_poor

of its county. Such tax shall be collected by the county treasurer.

§ 1606. Board appoints Visitors. The board of county com

missioners may in its discretion appoint a board of visitors annually,

consisting of three residents of the county, to visit at least once in

each year the asylum in such county, and report to the commissioners

its condition, and the treatment, management and condition of the

inmates thereof.

§ 1507. Compensation. Such visitors shall receive such com

pensation as the board shall adjudge reasonable.

§ 1608. Sending pauper out of county is unlawful. No

person shall either directly or indirectly send or be instrumental in

sendin or causing to be sent out of the county where such person

proper y belongs, any pauper or person who is or is likely to become

an object of public charity, into any other county of this state, except

in the manner provided for in this article.

§ 1509. Penalty for violation of last section. Any person

who shall violate the provisions of the preceding section is guilty of a

misdemeanor, and shall be liable to a fine of not exceeding one hun

dred dollars, or to imprisonment in the county jail not exceeding one

year, or to both.

§ 1510. Penalty for bringing pauper into the county.

Every person who shall bring into and leave any pauper in any county

wherein such pauper has not a lawful residence, knowing such person

to be a pauper, shall forfeit and pay the sum of one hundred dollars

for each 'ofl"ense, to be sued for and recovered by and for the use of

such county, by an action in the name of the county, and no property

shall be exempt from seizure and sale in such cases; and it shall be

the duty of the board of county commissioners to institute suits for

all violations of this section; and any such sum when collected shall

be paid into the county treasury for the use of the county.

Aarrcnn 3.—Foa RELIEF or NEEDY SETTLEBS.

§ 1511. Appropriation for. There is hereby appropriated

annually out of any funds in the state treasury not otherwise appro

priated, the sum of seven thousand dollars, or so much thereof as may

be necessary, to be expended by the commissioner of agriculture and

labor by and with the advice and consent of the governor, for the

relief of the needy settlers in such counties, as by reason of their

having reached their constitutional limit of indebtedness, may be

unable to provide the necessaries of life needed by destitute resi

dents of such county.

§ 1512. Accounts, how audited. The state auditor is

authorized and directed to audit and allow the accounts of such com

missioner of agriculture and labor when approved by the governor,

Secretary of state and attorney general, and he shall issue his warrants

on the state treasurer for the amount of such accounts.

§2t‘3. 0.33. l'0l.C.

§ 35. (‘.33. POLO.

§ 215, 0.33. Pol.C.

537. c.::i. Pol.O.

gas, c.33, Po1.C.

gas. c.:rs. P0l.C.

§ 1. L‘. 24, 1391.

§2. c.
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(%) 369



§§ 1513-1517 POLITICAL CODE. Pol-ice of the State.

ARTICLE 4.—-CARE or THE INSANE.
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§ 18, 0. 23, 1879.
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each organized county of this state there shall be a board of commis

sioners consisting of three persons, to be styled “commissioners of

insanity,” two of whom shall constitute a quorum. The county judge

shall be a member of such board and its chairman. The other two

members shall be appointed by the board of county commissioners,

one of whom shall be a reputable practicing physician, and the other

a reputable practicing attorney; and such appointments shall be made

from persons residing as near as may be to the county seat. Such

commissioners shall be appointed for the term of two years and until

their successors are appointed and qualified. The appointment of

successors can be made at any time within three months prior to the

expiration of the term of the incumbents. In case of the temporary

absence of such commissioners or their inability to act, the county

judge shall call to his aid a reputable practicing physician or attorney,

who after qualifying as in other cases, may act in the same capacity.

The record in such cases must show the fact of such absence.

§ 1614. Oath of commissioners. Organization and meet

ings. Before entering upon the duties of their office the persons so

appointed shall take and subscribe an oath to support the constitu

tion of the United States and the constitution of this state, and faith

fully to discharge their duties as such commissioners according to

law, which oath shall be filed with the county judge who shall enter

a memorandum thereof on the records. On or anizing the shall

choose one of their number as clerk of such boar . They sha l hold

their meetings at the oflice of the county judge unless for good rea

sons they shall fix some other place. If they deem it necessary or

advisable, they may hold sessions at such regular times as they may

fix. They shall also meet on notice from the chairman of the board.

§ 1616. Duties of chairman. Books to be kept. Notices.

The chairman of the board shall sign and issue all notices, appoint

ments, warrants, subpmenas and other process required to be given or

issued by the commissioners, aflixing thereto his ofiicial seal as county

judge. He shall file and carefully preserve in his oflice all papers

connected with any inquest by the commissioners, and properly be

longing to his ofiioe, with notices, reports and other communications.

He shall keep separate books in which to record the proceedings of

the board, and his entries shall be sufliciently full to show, with the

papers filed, a complete record of the findings, orders and transactions.

The notices, reports and communications herein required to be given.

or made, may be sent by mail unless otherwise provided, and the fact

and date of such sending and their reception must be noted on the

proper record. -

§ 1616. Duties and powers of commissioners. Such com

missioners shall have cognizance of all applications for admission to

the hospital or for the safe-keeping otherwise of insane persons within

their county, except in cases otherwise specially provided for. They

shall have power to issue subpoenas and compel obedience thereto, to

administer oaths, and do any act necessary and proper in the premises.

§ 1617. Applications for admission to hospitals. Applica

tions for admission to the hospital must be made in writing in the

nature of an information verified by affidavit. Such information

must allege that the person in whose behalf the application is made
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is believed by the informant to be insane and a fit subject for custody

and treatment in the hospital for the insane; that such person is

found in the county and has a legal residence therein, if such is known

to be the fact; and if such residence is not in the county, where it is, if

known, or where it is believed to be, if the informant is advised on

the subject.

§ 1 518. Investigation by commissioners as to the alleged

insanity On the filing of an information as above provided, the

commissioners shall at once investigate the grounds of such informa

tion. For this purpose they may require that the person for whom

such admission is sought be brought before them, and that the

examination be had in his presence, and they may issue their warrant

therefor and provide for the suitable custody of such person until

their investigation is concluded. Such warrant may be executed by

the sheriff or any constable of the county, or if they shall be of

opinion from such preliminary, inquiries as they may make, and in

making which they shall take the testimony of the informant if they

deem it necessary or desirable, and of other witnesses if offered, that

such course would probably be injurious to such person or attended

with no advantages, they may dispense with such presence. In their

examination they shall hear testimony for and against such applica

tion, if offered. Any citizen of the county or any relative of the

person alleged to be insane, may appear and resist the application,

and the parties may appear by counsel if they elect. The commis

sioners, whether they decide to dispense with the presence before

them of such person or not, shall appoint some regular practicin

physician of the county to visit such person and make a persona

examination touching the truth of the allegations in the information,

and touching the actual condition of such person, and forthwith

report to them thereon. Such physician may or may not be of their

own number, and the physician so appointed and acting shall certify

under his hand that he has, i11 pursuance of his appointment, made a

careful personal examination as required, and that on such examina

tion he finds the _person in question insane, if such is the fact, and if

otherwise, not insane; and in connection with his examination such

physician shall endeavor to obtain from the relatives of the person

in question, or from others who know the facts, correct answers, as far

as may be, to the interro tories hereinafter required to be pro

pounded in such cases, w ich interrogatories and answers shall be

attached to his certificate.

§ 1519. How patient shall be sent to hospital. On the

return of the physician’s certificate, the commissioners shall as soon

as practicable, conclude their investigations. and having done so

they shall find whether the person alleged to be insane is insane;

whether, if insane, a fit subject for treatment and custody in the hos

pital; whether the legal residence of such person is in their county,

and if not in their county, where it is, if ascertained. If they find

such person is not insane, they shall order his dischar e, if in cus

tody. If they find such person insane, anda fit subject or treatment

and custody in the hospital, they shall forthwith issue their warrant

and a duplicate thereof, stating such finding, with the residence of

the person, if ascertained; and if not ascertained, their information,

if any, in regard thereto, authorizing the superintendent of the hos

pital to receive and keep such person as a patient therein. Such

warrant and duplicate with the finding and certificate of the phy

§ ‘Z1, C. 23, 1979.

§ ‘.72, c. 23. 1879.
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sician shall be delivered to the sheriff of the county, who shall execute

the same by conveying such person to the hospital and delivering

him with such duplicate and physicia11’s certificate and finding to

the superintendent thereof. The superintendent over his oflicial si -

nature shall acknowledge such delivery on the original warrant, whic

the sheriff shall return to the county judge with his fees and expenses

indorsed thereon. If neither the sherifi nor his deputy is at hand,

or if both are otherwise engaged, the commissioners may appoint

some other suitable person to execute the warrant in his stead, who

shall take and subscribe an oath faithfully to discharge his duty, and

shall be entitled to the same fees as the sherifl’. The sherifl’ or any

other person so appointed may take to his aid such assistance as he

may need to execute such warrant; but no female shall thus be taken

to the hospital without the attendance of some other female, or some

relative of such person. The superintendent in his acknowlegment

of delivery must state whether there was any such person in attend

ance, and give the name, if any. If any relative or intimate friend

of the patient, who is a suitable person, shall so request, he shall

have the privilege of taking and executing such warrant in preference

to the sheriff or any other person, and without taking such oath, and

gor so doing he shall be entitled to his necessary expenses, but no

ees.

§ 1520'. Disposition of" insane person when accommoda

tions of hospital are insuficient. If in the case of any persons

found to be insane and fit subjects for custody and treatment in the

hospital as above provided, it shall be shown to the satisfaction of the

commissioners that they cannot at once be admitted therein, and they

cannot with safety be allowed to go at liberty, the commissioners

shall require that such patients shall be suitably provided for other

wise until such admission can be had, or until the occasion therefor

no longer exists. Such patients may be cared for either as public or

private patients. Those shall be treated as private patients whose

relatives or friends will obligate themselves to take care of and provide

for them without public charge. In the case of any one treated as a

private patient, the commissioners shall appoint some suitable person

a special custodian, who shall have authority and whose duty it shall

be in all suitable ways to restrain, protect and care for such patient

in such manner as best to secure his safety and comfort, and in such

manner as best to protect the persons and property of others. In the

case of public patients the commissioners shall require that they be

in like manner restrained, protected and cared for by the overseers of

the poor, at the expense of the county, and they may accordingly

issue their warrants to such overseers of the poor, who shall forthwith

comply with the same. If there is no poor house for the reception of

such patients, or if no more suitable place can be found, they may be

confined in the county jail in the charge of the sherifl’, or such com

missioners in their discretion, may require that such persons be taken

to the asylum of any state that may be designated by the governor,

who is hereby authorized and empowered to make the best terms he

can with the authorities of any asylum in any state for the admission

of such atients.

§ 15 1. Insane persons cared for by county. On applica

tion to the commissioners, on behalf of persons alleged to be insane

and whose admission to the hospital is not sought, made substantially

in the manner above prescribed and asking that provision be made
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' suffering for want of proper care.

for their care as insane, either public or private within the county,

and on proof of their insanit ' and need of care as above provided, the

commissioners may provide or their care, protection and restraint as

in other cases.

§ 1522. Commissioners to provide for insane persons

On information laid before

the commissioners of any county that a certain insane person in the

county is suffering for want of proper care. they shall forthwith

inquire into the matter, and if they find the information well founded

they shall make all needful provision for the care of such person as

provided in other cases.

§ 1523. Insane not to be restrained of liberty except by

proper authority No person supposed to be insane shall be

restrained of his liberty by any other person otherwise than in pur

27. (3. Z3. 1S79.

§ 25. C. 23, 1879.

suance of authority obtained as herein required, excepting to such '

extent and for such brief period as may be necessa for the safety

of persons and property until such authority can be o tained.

§ 1524. Penalty for cruelty to insane. Any person having

the care of an insane person, and restraining such person, either with

or without authority, who shall treat such person with wanton severity,

harshness or cruelty, or shall in any way abuse such person, shall be

ilty of a misdemeanor, besides being liable to an action for

amages. '

§ 1525. Transfer of insane under county care.. Insane

persons who shall have been under care either as public or private

patients, outside of the hospital, by authority of the commissioners

of any county, may on application be transferred to the hospital

whenever the can be admitted thereto, on the warrant of such com

missioners. uch admission may be had without another inquest at

any time within six months after the inquest already had, unless the

commissioners shall deem a further inquest advisable.

§ 1526. Questions to be answered on application for

admission to hospital. In each case of application for admission

to the hospital, correct answers to the following interrogatories, so

far as they can be obtained, shall accompany the physician’s certifi

cate; and if on further examination, after the answers are stated, any

of them are found to be erroneous, the commissioners shall cause

them to be corrected:

1. VVhat is the patient’s name? Married or single? If any

children, how many ? Age of youn est child,oand age of patient ?

2. “There was the patient bomg

3. VVhere is his place of residence ‘.9

4. W'hat has been the patient’s occupation ?

5. Is this the first attack ? If not, when did others occur and

what was their duration ?

6. When were the first symptoms of this attack manifested, and

in what way ?

7. Does the disease‘ appear to be increasing, decreasing, or sta

tionary ?

8. Is the disease variable, and are there rational intervals ? If

so, do they occur at regular periods ?

9. On what subject or in what way is derangement now mani

fested ‘P State fully.

10. Has the patient shown any disposition to injure others ?

§ 29. 0. 23, 1879.

§ 30.c.23,18T9.

§ 31. c. 23, me.
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' 11. Has suicide ever been attempted? If so, in what way‘? Is

the propensity now active?

12. Is there a disposition to filthy habits, destruction of clothing,

breaking lass, etc?

13.

insane ?

14. Did the patient manifest any peculiarities of temper, habits,

disposition or pursuits, before becoming insane ‘P Any predominant

passion, religious impressions, etc?

15. Has the patient been subject to any bodily disease, epilepsy,

suppressed eruptions, discharge of sores, or ever had an injury of the

head ? -

16. Was the patient ever addicted to intemperance in any form ?

17. Has restraint or confinement been employed‘? If so, what

kind and how long ?

18. VVhat is supposed to be the cause of the disease ?

19. VVhat treatment has been pursued for the relief of the patient?

Mention particulars and the effect. <

20. State any other matters supposed to have any bearing on the

case.

§ 1527. Proceedings for release of persons alleged not

to be insane. On a statement in writing verified by aflidavit,

‘ addressed to the county judge of the county in which the hospital is

_ two or more are appointed, one shall be an attorney.

§ 34. 0. Z3, 1879.

situated, or of the count in which any person confined in the hos

pital has his residence, al eging that such person is not insane and is

unjustly deprived of his liberty, such jud e shall appoint a com

mission of not more than three persons in is discretion, to inquire

into the merits of the case, one of whom shall be a physician; and if

Without first

summoning the person to meet them, they shall proceed to the hos

pital and have a personal interview with such person, so managed as

to prevent him, if possible, from suspecting its object; and they shall

make any inquiries and examinations they may deem nece and

proper of the oflicers and records of the hospital, touching the

merits of the case. If they shall deem it prudent and advisable,

they may disclose to the person the object of their visit, and in the

presence of such person make further investi tion of the matter.

They shall forthwith report to such county ju ge the result of their

examination and inquiries. Such report shall be accompanied by a

statement of the facts and signed by the superintendent.

report and statement and hearin of the testimony, if any is offered,

the county judge shall find t e person sane, he shall order his

dischar e. If he shall find him insane he shall authorize his con

tinued etention. The finding and order of such judge with the re

port and other papers, shall be filed in his office and entered on his

records, and he shall forthwith notify the superintendent of his find

ings and order and the superintendent shall carry out such order.

The commissioners appointed as provided in this section shall be en

titled to their necessary expenses, and a reasonable compensation to

be allowed by such judge and paid by the state out of any funds not

otherwise appropriated; provided, that the applicant shall pay the

same if the judge shall find that such application was made without

probable grounds, and shall so order.

§ 1528. Same. Not to be repeated oftener than once in

six months. The commission so provided for shall not be appointed

W at relatives, including grandparents and cousins, have been_

If on such _
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oftener than once in six months for the same person, nor shall such

commission be appointed for any patient within six months of the

time of his admission. .

§ 1529. Insane persons entitled to habeas corpus. All

persons confined as insane shall be entitled to the benefit of the writ

of habeas corpus, and the question of insanity shall be decided at

the hearing, and if the judge o‘r court shall decide that the person is

insane, such decision shall be no bar to the issuing of the writ a

.second time, whenever it shall be alleged that such person shall have

been restored to reason. -

§ 1530. Salaries and fees, how and by whom paid. The

commissioners of insanity shall each be allowed the sum of two dollars

per day for the time actually employed in the duties of their oflice.

The county judge, in addition to what he is entitled to as commis

sioner of insanity, shall be allowed one-half as much more for making

the required record entries in all cases of inquest, and of meetings of

the board for any purpose, and for the filing of any papers required

to be filed. He shall also be allowed twenty-five cents for such notice

or process given or issued under seal as herein required. The exam

ining physician shall be entitled to five dollars for each case examined,

and milea e at the rate of ten cents per mile each way. The sheriff

shall be al owed for services other than conveyin a patient to the

hospital and returning therefrom, the same fees as%or like services in

other cases. VVitnesses shall be entitled to the same fees as witnesses

in the district_court. The compensation and expenses provided for

above shall be allowed and paid out of the county treasury in the

usual manner, except those of the sherifi, which shall be paid out of

the state treasury in the usual manner.

§ 1531. Penalty for neglect Of duty. Any ofiicer required

to perform any act and any person acceptin an appointment under

the provisions of this article who willfully re ses or neglects to per

form his duty as herein prescribed shall be guilty of a misdemeanor,

besides being liable to an action for dama es.

§ 1532. Terms “insane” and “idiot” defined. The term

“insane” as used in this article includes any species of insanity or

mental derangement. The term “idiot” is restricted to persons sup

posed to be naturally without mind. No idiot shall be admitted into

the hospital for the insane.

ARTICLE 5. —POSTAL RIGHTS or Issmvs Psasoss.

§ 1533. Postal rights, how secured. Each inmate of the

hospital for the insane shall be allowed to choose one individual to

whom he may write when or whatever he desires, and over letters to

or from such individual no censorship shall be exercised or allowed

by any person and each inmate shall have the right to make a new

choice of such individual every three months if he so desires; and it

is the duty of the superintendent to furnish each inmate with suitable

material for writing letters, sufiicient for the writing at least of one

letter a week if the same is requested, unless he is otherwise fumished

with such materials; and all such letters shall be dropped by the

writers thereof, accompanied by an attendant when necessary, into a

post oifice box provided by the state at the hospital, and kept in some

place of easy access to all patients. The attendant is required in all

-cases to see that each letter is directed to the patient’s correspondent,

§ 125. 0. 23, 1879.

§ 42. 0. Z3. 1879.

; 45,c.23,18'19.

§ 1. 0.122. 1887.

am'd.

375



§§ 1533-1538 _ POLITICAL CODE. Police of the State.

and if it is not so directed it must be held subject to the superintend

ent’s disposal; and the contents of these boxes shall be collected once

every week by an authorized person from the post office department

and by him placed in the hands of the United States mail for delivery.

§ 1634. Duty of superintendent of hospital. It is the duty

of the superintendent to keep registered and posted in some public

place at the hospital a true copy of the names of each individual

chosen as the inmate's correspondent, and by whom chosen; and to

inform each of the individuals so chosen of the name of the person

choosing him. The superintendent shall request each person so chosen

to write his name on the outside of the envelope of each letter written

to the inmate; and all letters bearing the individual writer’s name on

the outside shall be delivered, or caused to be delivered, by the super

intendent to the inmate to whom directed without being opened,

unless there is reason to believe the letter contains some foreign sub

stance which might be used for medication, in which case the letter

shall be opened in the presence of a competent witness and the sub

stance if any shall be delivered to the superintendent.

§ 1635. Penalty for violation. Any person refusing or neg

lecting to comply with, or willfully or knowingly violating any of the

provisions of this article, shall be guilty of a misdemeanor and be

ineligible to any ofiice in the hospital afterwards. A printed ‘co y

of this article shall be framed and kept posted in each ward of the

hospital.

§ 2. 0. 1%. 1887.

Q 3. 4, c. 122.

1887.

am'd.

ARTICLE 6.—DoMss'r1c Ammans. -

MARKS AND BRANDS.

§ 1536. Ofice for recording brands. A general ofiice for

recording marks, brands and trade-marks shall be maintained at the

seat of govemment, and the duties thereof shall be performed by

the secretary of state. The office_of the register of deeds of each

county shall be an auxiliary to said oflice, and the duties thereof shall

be erformed by the re ister of deeds.

1637. Brands,

any person desires the exclusive use of any mark or brand, or trade

mark, he may make application therefor to the secretary of state

setting forth a description of the'mark, brand or trade-mark of which

he desires the exclusive use, accompanying the same with a facsimile

thereof and stating for what the same is to be used and the place or

position it is to occupy, and it shall be the duty of the secretary to

record such mark, brand or trade-mark, w_ith a description of the

place or position such mark or brand shall occupy on the animal,

consulting always the choice and convenience of the applicant there

- for, so far as may be, without conflicting or interfering with any"

previously recorded mark or brand.

§ 1638. Secretary of state must record brands. The sec

retary of state shall keep a record of all marks, brands and trade

marks showing the names and residences of the person owning the

same, together with a description and facsimile of such mark, brand

or trade-mark, and in case of live stock the range occupied by such

stock, as near as may be, which record shall be open to the inspection»

of any person interested, and he shall deliver to the owner of such

mark, brand or trade-mark a certificate thereof, which certificate “shall.

be deemed evidence of ownership, for which he shall charge and col

§ 1, (8. 40, 1891.

§ 2. c. 40. 1891.

am‘d.

§ 3. C. 40. 1891.

ow obtained and recorded. Whenever
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lect a fee of one dollar. Such certificate shall also be recorded in

the office of the register of deeds of the county in which such owner

resides, or in the case of nonresident owners, the county in which -

the person having such stock in charge, resides. or where such stock

may be situated, and may demand and receive a fee of one dollar.

§ 1539. Duty of register of deeds. The register of deeds

may receive and forward to the secretary of state all applications for

recording marks, brands and trade-marks, and shall collect the fee

therefor, which fee shall be forwarded with the application to the

secretary of state, but such certificate shall not be recorded by the

register of deeds until it has been recorded by the secretary of state.

The register of deeds shall furnish to the owner of all marks, brands

or trade-marks a certificate showing the record thereof in his ofice.

§ 1540. Brands must be vented. It shall be the duty of all

persons who sell live stock of any kind to another to vent their brand

on the part of the animal which the purchaser may determine; pro

vided, that such vent brand shall be upon the same side of the animal

as the original, either by inverting the original brand, or by a vent

brand prepared for that purpose. Such vent brand shall be not less

than one-half the size of the original brand, and shall be of the type of

the original brand, and such venting as above provided shall be prima

facie evidence of the sale or transfer of such stock.

§ 1641 . When similar brands may be recorded. The sec

retary of state shall refuse to receive for record any brand, which, being

the same as any previously recorded, shall have added thereto any or

either of the following: A bar, a circle, a half circle, a quarter circle,

a diamond or a half diamond; provided, that a similar device, figure

or letter, but placed on a different part of the animal, may be so

received and recorded. ~

§ 1542. Who have a. right to record brands. All persons

who have heretofore recorded any mark, brand or trade-mark in any

county of this state, shall have the prior right to the exclusive use of

such mark, brand or trade-mark; provided, that where two or more of

such marks or brands conflict with each other, the one first recorded

shall have priority; provided, further, that all stock brands recorded

in the oflice of the secretary of state prior to the first day of Decem

ber, 1891, under the provisions of chapter 37 of the laws of 1890 shall

be in no wise invalidated by any of the provisions of this article.

§ 1543. How to obtain exclusive brand. Any person

desiring to secure within this state the exclusive use of any name,

mark, brand, print, designation or description for any article of man

ufacture or trade or for any mill, hotel property, machine shop or

other business, shall deliver or cause to be delivered t'o the secretary

of state a particular description or facsimile ,of such mark, brand,

name, print, designation or description as he desires to use, and if

there is not an application already filed for the same or a similar

mark, brand, name, print, designation or description, he shall imme

diately record the same in a book to be provided and kept for that

purpose, which book shall be at all times subject to public inspection

and examination, and after the same shall have been recorded as

here-in provided, theperson causing the same to be recorded shall have

the exclusive right to the use thereof; provided, that nothing herein

contained shall be construed to authorize the use of figures, letters or

Roman numerals.

§ 4, (3. 40, lb91.

§ 6’, c. 40. 1891.

§ 7. c. 40. 1891.

§ 9. C. 40. 1891.

§ 10. c. 40. 1891.
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§ 5. c. 60. 1881.

am‘d.

§ 6, c. 60. 1881.

am‘d.

. g 1. c. so. 1881.

am’d.

§ B. c. 60, 1881.

HERDING AND DRIVI.\'G.

§ 1544. Stock grower and drover defined. Each person

who shall keep neat cattle, horses, mules, sheep, swine or goats for

their growth or increase within the state, shall be deemed a stock

grower. Any person who shall drive or bring live stock into or

through this state shall be deemed a stock drover.

§ 1545. Driving stock and trespassing. Any person own

ing or having charge of any cattle, horses, swine or sheep, who shall

drive the same into or through any county of which the owner is not

a resident or land owner or stock ower, and when the land in such

county is already occupied by sett ers on ranches, it shall be the duty

of such owner or person in charge of such horses, cattle, swine or

sheep to prevent the same from mixing with the cattle, horses, swine

or sheep belonging to actual settlers, and also to prevent such animals

from trespassing on such land as may be the property of an actual

settler or may be held by him under a homestead or leasehold right,

and used by him for the grazing of animals, growing hay or timber, or

other agricultural purposes, or doing injury to the ditches made for

irrigation of crops. If any owner or person in charge of any such

animals shall willfully, carelessly or negligently injure any resi

dent of the state by driving such animals from the public highways

and herding the same on the lands occupied, and improved by settlers

in possession of the same, it shall constitute a misdemeanor and shall

be punished by a fine of not less than five dollars nor more than

twenty-five dollars, at the discretion of the court, and render the

owner or person in charge of such animals liable for such damages as

may be done to the property of such settler.

§ 1546. Wrongful driving ofi‘ of stock. Penalty. When

the stock of any person shall be driven ofl’ its range within the state,

against his will, by the owners of any drove, and the same shall be

found among such drove, every person engaged as drover of such

drove shall be liable for damages to the person injured to the amount

of the value of the animal for each head so driven olf, together with

all costs accruing in the trial of such cause, and the owner of the

animals so driven off shall have alien on such herd for the amount of

all such damages and costs.

§ 1547. Duty of drover when stock of resident mixes

With drove. When the stock of any resident of the state shall mix

with any drove of animals, it shall be the duty of any drover or

person in charge of such drove to out out and separate such stock

from such drove immediately. Each person, either owner or drover

or otherwise connected with such drove, who neglects to comply with

the provisions of this section shall be fined in a sum not exceeding

one hundred dollars.'

1548. Concerning skinned dead animals. It shall be

un awful for any person other than the owner, his agent or

employee, to skin or remove from the carcass, the skin, hide or pelt

of an neat cattle, swine or sheep found dead, except when such stock

is ki led by railroad trains, in which case the employees of such

railroad may remove the hides from stock so killed.

§ 1549. When lawful for stock to run at large. It shall be§ 1. c. S9. 1890.

am’d.
lawful for cattle, horses, mules, ponies and sheep to run _at la e from

the first day of November until the first day of April eac year,
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except within the corporate limits of any city or village; provided,

that no stallion or vicious bull or any other animal known to be vicious,

shall be allowed to run at large at any time; but nothing in this code

shall be construed to repeal any special act establishing a fence law

for any county in this state.

nann LA w.

§ 1550. County commissioners shall order an election.

How conducted. The board of county commissioners of any

county shall, whenever it shall be presented with a petition signed by

one-third of the qualified electors of said county, asking that the pro

visions of chapter 42 of the code of civil procedure be abolished

therein, order an election to be held, at which election the qualified

electors of such county shall vote upon the question of abolishing the

provisions of chapter 42 of the code of civil procedure in such county.

Such election shall be in all respects conducted as general elections

are conducted, and the order of the board of county commissioners

for such election shall be made at least sixty days before such

election is held, and notice of such election shall be given in the

same manner and for the same length of time as notices of general

elections.

§ 1551. Law, when abolished. The ballots to be used at

such election shall be in the following form: “For the herd law” and

“against the herd law.” In voting on the question, each voter must

place to the left of the proposition he favors, the mark X. If a

majority of the ballots cast at such election is against the herd law,

the provisions of said chapter 42 shall be thereby abolished in such

county.

§ 1552. When the proposition may be submitted again.

At any subsequent general election, but at no other time, after an

election has been once held under the provisions hereof, the question

of re-establishing the provisions of said chapter 42 within any county,

having abolished the same, or of abolishing the provisions of said

chapter 42 in any county which has once refused to abolish the same

under the provisions of this chapter, may be again submitted by the

board to a vote of the qualified electors thereof, to be voted upon in

the same manner as hereinbefore'provided for the first election. The

result of any election held under the provisions hereof shall remain

in force until changed at some subsequent election held hereunder.

§ 1553. When fences shall be suflicient and lawful. In

any county in which an election has been held under the provisions

hereof and in which the result of such election shall have been

declared to be in favor of abolishing the provisions of said chapter 42,

pa fence constructed as hereinafter described shall be sufficient and

wful.

§ 1554. How fences shall be constructed. The posts or

other uprights of reasonable strength and firmness in position shall

be not more than thirty-two feet distant from each other, with two

suitable stays between posts, nearly equally dividing such space in

three parts. Three strands of ordinary barbed fence wire shall be

well stretched and firmly fastened to such posts, uprights and stays,

with the upper strand not more than forty-eight nor less than forty

two inches above the general surface of the ground thereunder, and

the lower strand not more than eighteen nor less than twelve inches

§ 1. c. 09. 1895.

§§2.3.0.69,1895.

§ 4. 0. 69, 1895.

§ 5, C. 69, 1395.

§§6,'|'. 0.69. 1.3115.
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above the general surface of the ground, and ‘the middle strand

nearly equally dividing the space between the upper and lower

strands; provided, that all corral fence exclusively for the purposerof

inclosing stacks, if outside of any lawful inclosure, shall not be less

than sixteen feet distant from such stacks so inclosed, shall be sub

stantially built with posts not more than eight feet distant from each

other, and with not less than five strands of barbed fence wire, and

shall be not less than five feet high. Any other kind of a fence or

barrier which is as elfective for the purpose of a fence as that above

prescribed is hereb declared sufiicient and lawful. .

1555. Liab ty Of owners Of stock. Any person owning

or aving in charge any horses, mules, cattle, sheep or goats, or any

such animals, which shall breach or break through, over or under any

lawful fence, not the property of the owner of such offending animal,

shall be liable to the party having sustained injury by reason of such

breaching or breaking, to be recovered in a civil action before any

court of competent jurisdiction, and it shall be sufficient in any such

action, that it was a lawful fence where the breach was made, and the

proceedings shall be the same as in other civil actions, except as herein

modified. Any person owning or having in charge in any county,

adopting the provisions hereof as herein provided, any swine which

shall trespass upon the lands or premises of another, including prem

ises in towns, villages and cities, whether such lands or premises are

fenced or not fenced, shall be liable to any party sustaining such

injur for all damages he may sustain by reason of such trespassing.

§ 656. Damages by trespassing animals. The persons

sustaining damages as aforesaid shall before commencing an action

therefor, notify the owner or person having in charge such offend

ing animals of such damages, and the probable amount thereof

if known, and a resident of and within the county, and he may

retain and keep in custody such offending animals until the dam

ages so sustained and costs are paid, or until suflicient security is

given for the same; provided, that the person so restraining such

offending animals shall, without unnecessary delay, notify the owner

or person in whose custody the same were at the time the trespass was

committed of the seizure of such animals, if such owner or person

is known to him to be within or to reside within the county. For

serving such notice the person making the same shall be entitled to

the same fees and mileage as are allowed a sheriff in serving a

summons.

§ 1657. Damages a lien upon the animals. Upon the trial

of an action under the provisions hereof, the plaintiff shall prove the

amount of damages sustained, and the amount of expense incurred

for restraining and keeping the offending animals, if such have by

him been restrained, and any judgment rendered for damages against

the defendant shall be a lien upon the animals committing the dam

ages, and they may be sold and the proceeds applied to the satisfac

tion of the judgment.

§ 1668. Service in case of unknown defendant. If upon

the trial it shall appear that the defendant is not the owner or person

in charge of such offending animals, he shall be discharged, and the

action may proceed against a defendant, whose name is unknown,

and, if at the commencement of the action the plaintiff does not know

the name of the owner or keeper of such offending animals, he may

bring an action against a defendant unknown. In such case service
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shall be made by publishing a copy of the summons, with a notice

stating the nature of the action, in a newspaper, if there is one pub

lished in the county, and, if not, by posting copies of the summons

and notice in three public places in the county, in either case at least

ten days previous to the day of trial.

§ 1559. Judgment and costs collected, how. After judg

ment shall have been rendered against the defendant, unknown as

aforesaid, the offending animals, or so many of them as ma be neces

sag-', shall be sold as in other civil actions, and after sai judgment

an costs have been satisfied, if there is any surplus of money, it shall.

be placed in the hands of the county treasurer, and if the defendant

does not appear and call for the same within six months from the day

of sale, it shall -be paid into the school fund for the use of the public

schools of the county.

§ 1560. Misdemeanor, when. Taking or attempting to take,

or advising or assisting in the taking from the

having them in charge, without the consent 0 such person, except by

due course of law, any animals restrained and held by virtue of the

provisions hereof, is declared to be a misdemeanor, and upon con

viction thereof shall be punished by a fine not to exceed fifty dollars,

or by imprisonment in the county Jail not to exceed thirty days, or by

both, at the discretion of the court. '

§ 1561. Judgment of court final, when. Jury trial. In

all actions under and by virtue of the provisions hereof wherein the

amount of damages claimed does not exceed twenty-five dollars, the

jud ment of the court having original jurisdiction thereof shall be

fina '. provided, that either party to such action shall be entitled, upon

demand therefor, to a jury trial.

§ 1662. Actions commenced. When barred. No property

shall be exempt from seizure and sale under execution upon a jud -

ment obtained under and by virtue of the provisions hereof. I50

action shall be commenced under the provisions hereof after the ex

piration of six months from the date of the alleged damages.

§ 1563 . Stock must be branded. All droves of horses, mules,

cattle or sheep which may hereafter be driven from any other state or

possession of the person

§ 14, (3. 69. 1895.

§ 15. (3. 69, 1895.

§ 16.c.69.1895.

§ 17, 0. 69, 1895.

§§ 1-3, 0.50.1895.

territory of the United States. or an foreign country, into or through ~

any county of this state, shall be p ainly branded or marked with one

uniform brand or mark. All such horses, mules and cattle shall be

branded with one distinct ranch or road brand of the owner so as to

show distinctly in such place as the owner may adopt. All such

Sheep shall be marked distinctly with such mark or device as may be

Kllflicient to distinguish the same readily should they become inter

mingled with other flocks of sheep in this state.

§ 1564. Fine. Any owner or person in charge of such drove of

Stock which may be driven into or through this state, who shall fail

tocornply with the provisions of the last section shall be fined in a

Sum not less than fifty nor more than than three hundred dollars,

Icgether with costs of suit.

§ 1565. Duties of county auditor and sherifl‘. It shall be

the special duty of the county auditor, sheriff and any constable of

each and every county of this state to enforce the provisions of the

last two sections.

§ 4. c. 50, 1895.

§ :1. 0. 50. isms.
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SHEEP I-l['SBAI\'DRY.

§ 1566. Bounty for killing wolves. The county commis

sioners of each county shall, upon the petition of twenty-five stock

raisers of such countv, offer a bounty not to exceed three dollars and

not less than one dollar for each wolf or coyote killed within the

limits of their county. a

§ 1667. Claimant to make afidavit and produce scalp.

Before payment of such bounty the applicant therefor must subscribe

and make oath before the county auditor of the county in which the

wolf or coyote was killed, setting forth that the wolf or coyote was

killed in such county, giving the date thereof, and by whom, and that

the two ears of the scalp thereof which are produced before such

county auditor are the ears of such wolf or coyote. No claim shall be

allowed unless the applicant exhibits and fumishes to such county

auditor at the time'of making such afidavit, the two ears of the wolf

or coyote killed, attached to such skin, which shall then and there in

the presence of such county auditor be detached from such wolf or

coyote skin.

§ 1688. Auditor to retain afidavit. Destruction of scalp.

The county auditor shall retain such afidavit until the next

regular meetin of the board of county commissioners, when the

board shall au it the claim and order a warrant drawn upon the

county treasurer for the bounty in favor of the person killing such

wolf or coyote. The county treasurer is further required forthwith to

destroy such ears by burning the same.

§ 1569. When dog may be killed. If any person shall dis

cover any dog in the act of killing, wounding, or chasing sheep in this

state, or shall discover any dog under such circumstances as satisfac

torily to show that it has been recently engaged in killing or chasing

sheep, such person is authorized immediately to pursue and kill such

do .

€ 1570. Owner of dog liable. The owner of any dog shall be

lia le in a civil action for all damages that may accrue to any person

by reason of such do ’s killing, wounding or chasing any sheep or

other domestic anima belonging to such person. No exemption shall

be allowed in favor of any person against whom a judgment has been

recovered under the provisions of this section.

ESTRAYS.

§ 1571. By whom and when taken up. No person shall

take up an estray animal except in the county wherein he resides

and is a householder, nor unless such estmy is found in the vicinity of

his place of residence, nor take up an estray animal mentioned in the

next section between the first day of November and the thirty-first

day of March, inclusive, unless the same is found trespassing upon

the premises or within the inclosure of the person taking up the same.

§ 1572. Notice of taking up estray. Each person taking up

an estray horse, mare, colt, mule, ass or any neat cattle, sheep, ho or

goat, shall within fifteen days thereafter, give notice of the finfing

and taking up of such animal, by publishing a notice three times in a

weekly newspaper, if there is such paper published in the county; if

not, in the nearest newspaper, which advertisement shall give a(lescrip

tion of such estray, and the marks and brands thereon. Any person
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taking up property as herein provided who fails to advertise as afore

said, shall be ilty of a misdemeanor.

§ 1573. gilicial estray paper of the state. It shall be the

duty of such newspaper to transmit, if such property is uncalled for

while being published in a local paper, the third insertion of such

advertisement to such newspaper published weekly in the state as the

govemor shall designate as the official newspaper, in which all estray

notices of the state shall be published once, and an failure on the

part of the proprietor of such local paper so to do s all be a misde

meanor.

§ 1574. Filing estray paper. Payment of fees. It shall

be the duty of the oflicial estray paper to transmit one copy weekly to

the oflice of the county auditor of each county in the state, and the

county auditor shall keep such copies on file in his office, and the

§ 4. c. 66. 1890.

§§ 5,6, 0.66. 1890.

board of county commissioners of each county shall on the first Mon- '

of each year appropriate the sum of five dollars to

pay the ofiicia estray paper for such publication.

1575. Owner may take estray, when. Arbitration.

W enever any person shall appear and make claim to any estray so

taken up, such claimant and the person taking up such estray may

go before a justice of the peace in the county and such claimant

shall make aflidavit in writing setting forth his name and place of

residence and that he is the actual owner of such estray, describ

ing it, and thereupon the person takin up such estray shall be

authorized to deliver the same to such c aimant on payment of all

fees advanced by him and the actual cost of caring for and keeping

such estray. If the persons cannot agree as to the amount of such

charges the owner of the animal and person taking up such estray

shall each choose one disinterested freeholder as arbitrator, and the

two so chosen shall choose a third person living in the vicinity where

the estray was taken-up. The amount assessed by such arbitrators

shall be final. '

§ 1576. When title of estray vests in finder. If such

estray shall not be claimed and. taken away within one year after

advertisement thereof in such ofiicial newspaper, and if the person

taking up such estray shall have caused the same to be duly adver

tised as herein provided, and shall not in any respect have violated

the provisions of this article, the property therein shall immediately

vest in the person taking the same up; provided, the appraised value

of such estray does not exceed fifty dollars.

§ 1577. Appraisal. The person taking up such estray shall

notify the board of county commissioners to appraise or appoint

some suitable person whose duty it shall be to appraise the value of

such estray.

§ 1578. Fees for keeping estra s. An

estrays may charge for actual time emp oyed an for actual damage

done to his crops. He shall also be allowed his actual cost of feeding

and caring for such stock.

§ 1579. In case of two or more animals. If two or more

animals are taken up at the same time by the same person, they shall

be enumerated in the same advertisement, and the same fees are

allowed as for the advertisement or appraisement of one estray.

§ 1580. Sale. Deposit of proceeds. If the appraised value

of any estray exceeds fifty dollars and the same is not called for

within one year after the advertisement in the ofiicial estray paper,

day in January

person taking up

§§ 7.8. c.66. 1890.

am’d,

§ 9, 0. 86. 1890.

§ 10, 0. 66. 1890.

§ 11, 0. 66, 1890.

§ 12. c. es. 1890. l

am’d.

Q 13. 14, 0. 66,

1851).
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the person taking up such estray shall notify some justice of the

peace of the county, and such justice shall appoint a day and place

for the sale thereof, and cause notice of such sale to be posted in

three public places in the county at least twenty-two days before such

day so appointed, or shall cause notice of such sale to be published

three times in a weekly newspaper if there is one published in the

county, and on the appointed day the person taking up such estray

shall have the same present at the place fixed by the justice, and the

justice shall proceed to sell such estray at public auction for cash,

and after paying the proper fees and charges for taking up such estray

and caring for and keeping the same, to be fixed by such justice, and

the fees advanced for the appraisement and advertisement of such

estray as herein provided, and after deducting the fees allowed such

justice for such sale and the advertisment thereof, the residue of the

' proceeds of such sale shall be paid to the county treasurer who shall

receipt to the justice therefor. All moneys so deposited with the

county treasurer shall by him be retained in the treasury for six

months thereafter, separate and apart from all other moneys, and if

the owner of any such estray shall within such period appear before

the board of county commissioners and establish his title to such

estray, such board shall order the amount so paid into the treasury to

be paid to such owner. If_no such owner appears within six months

after the deposit of such money as herein provided the same shall be

passed to the school fund of the county and shall be accounted for

and expended as other school money.

§ 1581. Record of sold estray. Whenever any sum of money

is' paid into the county treasury under the provisions of the last sec

tion the justice paying the same shall deliver to the county treasurer

a certificate setting forth the description of the estray from the sale

of which the same was obtained and the marks and brands of such

estray and the name of the person by whom such animal was delivered

to him to be sold; and such certificate shall be filed by the county

treasurer and preserved in his office.

§ 1582. Fees, how paid and collected. The fees of the

justice, and for advertising and appraisers, shall be paid by the person

taking up the estray, and the same shall constitute a first lien upon

the estray and shall be paid by the owner before he shall be entitled

to take away such estray.

§ 1583. Penalty for violation of this act. If any person not

authorized so to do shall take up any estray or lost goods or if any

person taking up such estray or lost goods shall willfully neglect to

cause the same to be advertised as herein provided, or shall fail to

feed sufficiently or properly care for the same, such person shall be

liable to the owner thereof for all damages.

§ 1584. Liability in case of death of estray} If any estray

after being duly advertised as herein provided, shall, without fault of

the person taking up the same, die or be stolen or escape and wander

away, the person taking up the same shall not be responsible therefor.

§ 1585. Other personal property governed by this act.

The manner of taking up, appraising, advertising and disposing of

any lost goods or personal propert which may be found upon the

highways or in any other place sha l be the same as herein provided

for estrays.
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(YHUELTY TO Al\'IM.\ LS.

§ 1686. Agent to investigate. Appointment and duties of. §§1.2,e.41.1s0c.

The governor shall appoint a discreet and suitable person whose duty

it shall be to investigate all cases of violation of the laws against

cruelty to animals of which information can be obtained and brin

the facts relating thereto before the proper authorities and it shafi

be the duty of such person to organize humane societies in different

places in the state, where it can be done, whose members shall pledge

themselves to the use of all reasonable means for the enforcement of

the laws relating to cruelty to animals. It shall be the duty of the

state’s attorneys in this state to aid and co-operate with such person

in the enforcement of such laws.

§ 1587. Expenses. Appropriation. The person soappointed §3-C-47-18%

shall act without compensation further than the payment of his

actual expenses incurred. The state auditor shall issue warrants for

such expenses upon presentation of itemized and verified accounts

therefor, and there is hereby appropriated out of any money in the

state treasury not otherwise appropriated the sum of five hundred

dollars annually for the payment of such expenses.

TEXAS OR CHEROKEE CATTLE.

§ 1688. When unlawful to import or own. It shall be gg 1. 2. c. 111,

unlawful for any person, railroad company or other corporation or 1%‘

association: .

1. To bring into this state any Texas or Cherokee cattle, except‘

between the first day of November of each year and the first day of

February following; or,

2. To own or have in possession or control within this state any

Texas or Cherokee cattle at any time, which may have been brought

into this state at any time except between the first day of November of

each year and the first day of February following.

§ 1589. Penalty for violation. Any person who brings into §3.c.11l.1é-tit
this state or causes to be brought therein, any Texas or Cherokee amid‘

cattle, except at the time prescribed in section 1588 or who shall

own, possess or control any such cattle except as allowed in the

preceding section, shall be guilty of a misdemeanor and upon

conviction shall be fined in any sum not exceeding ten thousand

dollars nor less than two hundred dollars, and in addition thereto

may be imprisoned in the penitentiary for a period not exceeding

three years. Any railroad conductor or employee, agent or oflicer of

any railroad company who brings any such cattle into this state upon

any railroad or vessel connected with such railroad, or who carries

any such cattle upon any railroad or vessel connecting therewith from

one point to another within this state shall be deemed to have

possession of such cattle within the meaning of this section.

S 1690. Who liable for damage caused by such cattle. 1, 5,11, 111,131s_

Whenever in any case any damage is occasioned to any person, re- "“"“"

suiting in any manner from any such Texas or Cherokee cattle having

been brought into this state at any time by any person, railroad com

pany or other corporation or association, then such person so bring

ing into. or owning, possessing or controlling such cattle in this state

shall be liable jointly and severally to any person who may sutfer
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g 1.0. 111.1233.

§ 8. c. 111, 1883.

loss or damage by reason of such brin ing into or conveying throu h,

possessing, owning or controlling wit in the state any such catt e;

and in any action for the recovery of damages for any loss or damage

which may be sustained by any person from any such cattle, it shall

be sufiicient for the plaintiff to show that the injury of which he

complains arose from any such Texas or Cherokee cattle which may

have been owned or had in possession or brought into this state at

any time within the year by any such defendant, or that such cattle

so brought in, owned or possessed had been where such loss or dam

age had been sustained. And it shall not be necessary for the plain

tifl’ to show that the injury of which he complains accrued while any

such Texas or Cherokee cattle were in the possession or ownership or

control of any such defendant, it being the intention of this section

to make all persons liable in the first instance for any injury which

may arise from disease spreading or communicating from such Texas

or Cherokee cattle so brought into, owned, possessed or controlled by

them in this state.

§ 1691. What no defense. Proof necessary to recovery.

The right.to bring into this state such cattle between the first day of

November and the first day of February following shall in no case be

any defense for any loss or damage that may accrue from such cattle

to any person; nor shall the right to own, possess or control any such

cattle in any case be a defense for any injury or loss which may arise

to any person by reason of such right to own, possess or control such

cattle. In all actions for any loss or injury which may arise or accrue

to any person by reason of any injury or loss done or caused to be

,done to any native or domestic cattle from or by any such Texas or

Cherokee cattle, the proof of the loss of any native or domestic cat

tle or any damage thereto, and the amount of such loss or damage,

and proof that any such defendant brought into this state or owned,

possessed or controlled in this state at any time any such Texas or

Cherokee cattle which may have caused such injury or loss, shall be

prima facie evidence of plaintifl"’s right to recover. And it shall be

competent in the trial of such actions for witnesses to give their

opinion as to whether or not any such Texas or Cherokee cattle caused

the injury complained of.

§ 1692. Proceedings when Texas cattle are spreading

disease. In case any such Texas or Cherokee cattle shall be found

spreading or communicating any disease among the native domestic

cattle of this state, it shall be the duty of any judge of the district

court, or justice of the peace, upon oath of any householder setting

forth that such cattle are spreading or communicating disease among

native or domestic cattle within this state, and the name of the owner

or person in whose possession or control such Texas or Cherokee

cattle may be, forthwith to issue a warrant to any sheriff or constable

of the county commanding him forthwith to arrest and imprison in

some safe place such cattle so spreading or communicating disease

and to summon the owner thereof or the person found in the posses

sion of such cattle, to appear before such judge or justice of the peace

forthwith and show cause why such cattle should not be impounded

until the first day of November following, and after allowin the

parties a reasonable time to be heard, such judge or justice sha pro

ceed to hear and determine whether such cattle have so spread or

communicated disease. It shall be the duty of such judge or justice

of the peace to order the officer in charge of such cattle to impound
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them and'keep them by themselves until after the first day of Novem

ber following, when it shall be the duty of the oflicer in charge of

such cattle to present to the owner or person entitled to the possession

thereof a sworn statement of the costs of takin , keeping and

impounding such cattle, including the costs of buil 'ng the pound

and providing materials for the same in case the board of county

commissioners or township supervisors where such cattle were

impounded had ordered the pound to be built for the purpose of

impounding such cattle, and demand payment of the same together

with the costs of such trial aforesaid; and upon payment of‘ the same

he shall deliver such cattle to the owner or person entitled to the

possession thereof.

§ 1593. Texas cattle defined. Texas or Cherokee cattle as

mentioned in the foregoing sections shall be taken to mean a class or

kind of cattle without reference to where they may have come from;

provided, that that portion of this state west of the Missouri River is

exempted from the provisions hereof; but the right to bring into,

own, possess or control such cattle in such exempted territory shall

give no right to send, convey or cause to be sent or conveyed such

cattle into that part of the state subject to the provisions hereof, or

own or possess the same therein, except that such cattle may be

shipped or conveyed by themselves across said river to an inclosure

upon the left bank thereof upon the line of any railroad crossing this

state, and may be conveyed from such inclosure across and without

this state by continuous passage in cars upon such railroad.

ARTICLE 7.—D1srmc'r VETEBINARIANS.

§ 1694. State veterinarian to take oath. The professor of

veterinary science of the state agricultural college is made chief state

veterinarian, who shall serve as such without salary, and who shall

upon entering upon his duties take a11 oath well and truly to perform

all the duties required of him by law, which said oath shall be taken

before any judge of a district court or notary public within the state,

and shall be filed with the secretary of state.

§ 1595. Division of state into districts. The state shall be

divided into seven veterinarian districts, in each of which there shall

be appointed by the govemor, by and with the advice and consent of the

senate, one competent veterinarian, who shall be known as the district

veterinarian, who shall hold his ofiice for a term of two years from the

date of his appointment unless sooner removed for cause, and who

upon entering upon his duties shall take an oath well and truly to

perform his duties as provided by law, which oath shall be taken

before any judge of the district court or notary public within the

district of the state for which he is appointed, and shall be filed with

the secretary of state.

§ 1596. Districts defined. District number one shall consist

of the first judicial district.

District number two shall consist of the second judicial district.

District number three shall consist of the third judicial district.

District number four shall consist of the fourth judicial district.

District number five shall consist of the fifth judicial district.

District number six shall consist of the sixth judicial district.

District number seven shall consist of the seventh judicial district.

§ 9,0. 111. 1883.

§ 1. c. 35. 1895.

§ 2, c. 35. 1895.

§ 3, c. 35. 1895.
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g 4. c. =;.=., ms. § 1697. Duties of chief veterinarian. The duties of the

chief state veterinarian shall be to ascertain by personal examination.

or through reports from the district veterinarians, in such manner as

he shall prescribe, all information that he can obtain regarding the

existence of contagious, infectious and epidemic diseases in the state.

He shall also make a complete and permanent record of all reports of

the district veterinarian; shall make an examination of all diseased

animals or portions thereof that may be forwarded to him by the

district veterinarians, and upon completion of such examination shall

instruct the district veterinarians in such way as he may deem proper

in regard to the treatment of similar cases. It shall also be his duty

to fumish material as far as lies in his power for the diagnosis of-con

tagious diseases, and instruction as to its uses. In case remedies are

discovered for the prevention or cure of contagious diseases such as

glanders, tuberculosis, anthrax, hog cholera, foot and mouth diseases

and foot rot, it shall be his duty to fumish the district veterinarians,

or any person he mav see fit to appoint, the remedies so discovered

with full directions for application. He shall also be empowered to

make quarantine re ulations and enforce the same after the approval

of the governor. fie shall further prescribe, with the consent of the

governor, the rules and regulations necessary to carry out the pur

poses of this article.

.12s.1sa1. § 1598. Duties of district veterinarians. The duties of the

' ‘ district veterinarian shall be:

1. To investigate in person any and all cases of contagious, in

fectious and epidemic diseases among cattle, horses, mules, sheep.

asses and other domestic animals within his district of which he may

have knowledge, and which may be brought to his notice by any resi

dent, or any other person, in any locality within his district

where such disease may exist, and it shall also be his duty in the

absence of specific information to make visits of inspection to any

locality within his district where he may have reason to believe that

there are contagious or infectious diseases existing among such

domestic animals.

2. To seize and inspect in person at the state line bordering on

his district any horses, mules, cattle, asses, sheep or other domestic

animals, which may be unloaded temporarily or consigned to any

point within his district, when the owner,_agent or_ person in charge

thereof shall not upon demand produce certificates of health of such

animals satisfactory to him, from a duly authorized state or district

veterinarian or examiner of the state from which said animals have

been shipped.

3. To examine in person, as often as he may deem reasonable, all

pens, inclosurers and cars within the district, within which domestic

animals may be confined or transported, and to require the owner.

agent or person in charge of all such pens, inclosures and cars to keep

the same in proper sanitary condition.

4. To require in person the owner, agent or person in charge of

all pens, inclosures or cars, within which domestic animals may be

confined or transported, to cleanse, fumigate and disinfect the same

within two days after written notice, when, in his opinion, such

cleansing, fumigating and disinfection shall be necessary for the

prevention of the spread or outbreak of any contagious or infectious

disease among such animals. '
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0. To seize and inspect all domestic animals coming into and remain

ing within his district without a certificate of the health of such animals

from a duly authorized state or district veterinarian or examiner of

the state from which said animals have been shipped, and before such

animals shall be allowed by the district veterinarian to be transported

into and to remain within the state. In addition to such inspection,

he shall in person require from the owner, agent or person in char e of

such animals an affidavit to the effect that such animals have not een

exposed to any infectious or contagious disease for a period of at

least ninety days prior to the making of such affidavit, and, in case

the district veterinarian shall have reason to believe that any domestic

animals have been exposed to or have contracted any infectious or

contagious disease, it shall be his duty to seize and inspect such ani

mals, notwithstanding any certificate of their health by any veterina

rian or examiner of any other state, and report the same to the chief

state veterinarian.

§ 1599. Seizure of animals. Feesf Whenever any domestic .1

animals are seized and inspected under the provisions of this article ‘

by the district veterinarian while such animals are being transported

in cars, on shipboard or brought into the state in any other manner,

the district veterinarian making such seizure and inspection shall

require the owner, agent or person in char c of such animals to

pay one-half scent each for the inspection o sheep and twenty-five

cents each for all other animals named herein. All money so col

lec-ted shall be immediately transmitted to the chief state veterinarian,

together with a detailed report of the seizure and inspection, and it

shall be the duty of the chief state veterinarian to transmit monthly

all money collected as inspection fees under the provisions of this

article to the state treasurer, who shall receipt to the chief state vet

erinarian. All such fees shall be paid by the state treasurer into the

neral fund-, provided, that no inspection shall be made by any

trict veterinarian of any domestic animals in transit through the

state without speoial instructions from the chief state veterinarian,

where the owner, a ent or person in charge thereof shall produce cer

tificates of the hea th of such animals from aduly authorized veter

inarian or examiner of the state from which said animals have been

shipped. ‘

§ 1600. Quarantine. In all cases of contagious or infectious

diseases among domestic animals in this state the district veterinarian

shall have authority to order the quarantine of the infected premises

and animals within his district, and upon such order immediately to

report the same to the chief state veterinarian, and in case such dis

ease shall become epidemic in any locality within the state it shall be

the duty of the district veterinarian of the district where such epi

demic may exist or become known, immediately to notify the chief state

veterinarian, who shall thereupon have authority to enforce a perma

nent quarantine and prevent the removal therefrom of any animals

of the kind among which said epidemic exists until the district vet

erinarian of such district shall report such animals to be in healthy

condition, and upon such report a certificate shall be issued by the

chief state veterinarian permitting the removal of the animals that are

reported to be healthy. The expense of holding and taking care of

all animals quarantined under the provisions of this article shall be

paid by the owner, agent or person in charge of the same.
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7. C.

S, 0.

125. 1891.

35, 1895.

§ 1601. Epidemic diseases, notice of. In case of any epi

demic diseases where premises and animals have been previously

quarantined by order of the chief state veterinarian or by the district

veterinarian as hereinbefore provided, the district veterinarian is

further authorized and empowered, when in his jud ment it is neces

sary, to order that any and all diseased animals sha 1 be quarantined

at such places and in such manner as he may direct and held in such

quarantine until released by certificate of the chief state veterinarian as

provided in the preceding section, and in case the district veterinarian

shall find that any one or more of the animals so quarantined is so dis

eased that it becomes necessary to destroy the same to prevent the spread

of such disease to other animals, he shall at once serve, in person, a

written notice of his intention to destroy the same, upon the owner,

agent or person in charge of the animals so quarantined and con

demned, and if such owner, agent or person in charge of such animals

feels aggrieved by the decision of the district veterinarian, and shall

desire a consultation of veterinarians, notice in writing to that effect

must within twenty-four hours thereafter be served upon the district

veterinarian issuing the notice, and it is made the duty of the resident

district veterinarian to summon two district veterinarians from adjoin

ing districts to appear and assist in diagnosing and pronouncin upon

the character of the disease with which said animal is suppose to be

infected, and in case all three district veterinarians, or any two of

them, declare said disease to be contagious or epidemic in its char

acter, and that such animal or animals should be destroyed to prevent

the spread of such disease to other animals, the district veterinarian

of the district wherein the animal is located shall immediately slaughter

such animal, and not otherwise, and shall then make in duplicate a

written statement, setting forth distinctly the nature of the disease

for which such animal was condemned and destroyed, to be served on

each owner thereof, the original of each order to be filed by the dis

trict veterinarian with the chief veterinarian and the duplicate thereof

given to the owner, agent or person in charge of said condemned

animals. It shall be the duty of the owner, agent'0r person in char e

of any and all animals slaughtered under the provisions of this artic e

immediately to bury the carcass of such slaughtered animal in a trench

at least six feet in depth and at least four feet beneath the surface of

the ground, or bum and consume such carcass under the direction of

the district veterinarian; and it is made the duty of the district veter

inarian, in person, to require the owner, agent or person in charge of

such slaughtered animal within his district immediately to bury or

burn under his personal supervision the carcass of such slaughtered

animal as herein provided, except in all cases where the cause of death

is due to anthrax, when it shall immediately be burned.

§ 1602. Report of district veterinarians. Each district vet

': erinarian shall make a report at the end of every three months, and at

such other times as may be required, to the chief state veterinarian of

all matters connected with his work, the forms of such reports to be

furnished b the chief state veterinarian and the chief state veterinarian shallytransmit to the several boards of county commissioners,

as often as he deems necessary, such parts of said reports as may be

of general interest to the breeders of live stock, and he shall also give

information in writing as soon as he obtains it to the various boards of

county commissioners, of each case of suspicion or fresh outbreak of

disease in any locality, its causes and the measures adopted to check it.
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§ 1603. Certificate of health. Fine and imprisonment. It a 9.c.1?"_>,1891.

shall be the duty of any owner, agent or person in charge of any §10'°“’°'189"'

cattle, horses, mules, asses, sheep or other domestic animals, where

such owner, agent or person in charge thereof intends to bring any such

animals into the state for distribution, sale, transportation, or per

manent location therein, without a certificate of health from a duly

authorized veterinarian or examiner of the state from which such ani

mals are shipped, to give notice in writing to the district veterinarian

of the district of the state bordering on the state line from which said

animals are brought, at least three days before such animals are

brought into this state beyond the quarantine station at the state line

of such district, and it shall be the duty of any person who shall have

knowledge or suspect that there is upon his premises or upon the

public domain, any case of contagious, infectious or epidemic disease

among domestic animals, immediately to report the same to the dis

trict veterinarian of the district wherein such animals or cattle may

be, and a failure so to do, or any attempt to conceal the existence _of

such diseases or a failure to give notice, before passing the quaran

tine station at the state line of said district, as in this section required,

or willfully or maliciously to obstruct or resist or disobey any order

issued by the chief state veterinarian or the district veterinarian, or

in any way interfere in the discharge of their duties, as set forth in

this article, shall be deemed a misdemeanor, and any person who

shall be convicted of any of the above acts or omissions shall be fined

not less than fifty dollars nor more than two thousand dollars for each

and every such offense; and upon conviction of such offense a second

time, shall, in addition to the above named fine, be imprisoned‘ in the

county jail of the county wherein convicted, or as otherwise provided

by law, for a term of not less than ninety days nor more than one year.

§ 1604. Duty of owners of stock. Animals in transit. §

The following regulations shall be observed in all cases of disease §

covered by this article:

1. It shall be unlawful to sell, give away or in any manner part with

any animal affected with or suspected of being affected with any con

tagious or infectious disease, and in case of any animal that may be

known to have been affected with or exposed to any such disease within

one year prior to such disposal, due notice of the fact shall be given

in writing to the person receiving the animal.

2. It shall be unlawful to kill for butcher purposes any such ani

mal, or to sell, give away or use any part of it, or its milk, or to remove

any part of the skin. A failure to observe these provisions shall be

deemed a misdemeanor, and on conviction shall be punished by a fine

of not less than one hundred dollars; and, in addition to such

fine, be imprisoned in the county jail for a term of not less

than ninety days nor more than one year. It shall be the duty of the

owner, agent or person having in charge any animal -infected or sus

pected 0 being infected with any contagious or infectious disease,

immediately to confine the same in a safe place, isolated from all

other animals, andwith all necessary restrictions to prevent the dis

semination of the disease until the arrival of the district veterinarian

of the district wherein the same may be at the time. The above

regulations shall apply as well to animals in transit through the state

as to those resident therein, and the district veterinarian shall have

full authority, within his district, to examine whether in yard, pasture

or stables, or upon the public domain, all animals passing through
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the state, within his district or any part of it, and on detection or

suspicion of disease, take possession of and treat and dispose of such

animals in the same manner as is prescribed for animals resident

within the state.

.c_. 1;:-'-. war. § 1606. Compensation. Bonds. Each district veterinarian

"‘ ' ' shall receive for his services the sum of six hundred dollars

per annum. The payment of such salary shall be made from

any funds in the state treasury not otherwise appropriated, monthly,

upon itemized vouchers signed and sworn to by each for his separate

district and submitted to the state auditor, who shall draw warrants

upon the state treasurer for the amount thereof, if found correct, sep

arately. No person shall be competent under this article to receive

the appointment of district veterinarian who is not at the date of his

appointment a graduate in ood standing of a recognized college of

veterinary surgeons, or who as not practiced veterinary surgery within

this state for at least five years. Before entering upon the discharge

of his duties he shall give a bond to the state of North Dakota, with

ood and suflicient surety, in the sum of two thousand dollars, con

itioned on the proper discharge of the same. No constructive mile

age shall be paid under this article, nor shall the district veterinarian

receive any mileage- except when called in cases of consultation as

hereinbefore provided, when he shall receive actual expenses paid by

him. "

§1,'§'°c~ § 1606. Places’ of quarantine. The district veterinarians
' ' ii ' shall select the place or places within their respective districts at

which all animals referred to herein shall be quarantined.

g13,¢_12.-1,1591, § 1607. Fines. All fines collected under the provisions of this

1" °' “""- ““""" article shall be paid into the general fund of the state.

§11'5-¢-}§31- § 1608. Duty of attorney general. It is the duty of the

'0' ' 5 “' attorney general or the state’s attorney of the respective counties

of the veterinarian district, to prosecute any case complained

of by the district veterinarian of such district for prosecution in any

justice’s or district court within the jurisdiction of which any violation

of this article may have occurred, and on conviction of violation of

any of the provisions of this article, the court, in addition to the pen

alties prescribed by law, shall add thereto such reasonable attomey’s

fees, as may be determined to be just in the premises.

glfé-cc-_1§§ }§g,1)- § 1609. Duty of sheep inspectors. It shall, in addition to

' their duties already defined by law, be the duty of all sheep inspect

ors, and the district veterinarian, who is hereby authorized to appoint

such inspectors, shall require all sheep inspectors within his district,

to report to him in writing, at the end of each calendar month, any

knowledge or information such sheep inspectors may possess rela

tive to any diseased sheep which may be within their own or adjacent

counties within the veterinarian district of which said county or

adjacent counties may form a part, and the district veterinarian shall

report to the chief veterinarian all the information that he obtains

from the reports received from the sheep inspectors; and whenever,

in the opinion of the district veterinarian, any sheep inspector within

his district is incompetent, or neglects or refuses to attend in a proper

manner to his duties, the district veterinarian of such district shall

take charge of any diseased sheep in such county, and dip and treat

them in the manner provided for in the law relating to sheep inspect

ors, and when such action shall become necessary, he shall report the

same to the chief state veterinarian, who shall give such assistance as
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is in his power, and, in addition thereto the district veterinarian shall,

when such sheep inspector is incompetent or neglects to perform his

duties remove said inspector and appoint some competent person in

his place. The owner, agent or person in charge of such sheep shall

be required by the district veterinarian, upon his performance of duty

as set forth in this section, to pay a fee of five dollars per day, together

with the necessary expenses, and said fees shall be alien upon the

sheep inspected, subject to foreclosure the same as chattel mortgages.

All fees or moneys collected by the district veterinarian under the

provisions of this article shall be remitted, turned over and rec-eipted

for the same as other funds that may pass through his hands as pre

scribed by section 1599. »

§ 1610. Jurisdiction of inspector. In all the counties of

this state where a sheep inspector has been or may be appointed as

provided for by law, the resident sheep therein shall be under the

supervision and inspection of such sheep inspector; provided, that

upon awritten application signed by not less than three sheep owners

the district veterinarian shall visit such county and take such author

it_v or give such directions as in his judgment is necessary.

§ 161 1. Inspector’s compensation. The inspector shall

receive for his services five dollars per day while necessarily employed

in inspecting, which shall be paid out of the county general fund

in the same manner and form as claims against the country are paid;

provided, that the board of county commissioners shall require such

sheep inspector to present an itemized statement of the number of

sheep inspected and the number of days actually employed in the per

formance of his oflicial duties, such statement to be approved by

the district veterinarian of the district in which such inspector is

en a ed. '

§ i612. State veterinarian, additional duties. In addition

to the duties of the chief state veterinarian hereinbefore prescribed, he

shall make an annual report to the governor on or before the first day

of December of all matters connected with his work, and in addition

thereto may, from time to time, as in his judgment seems best, publish

bulletins for general distribution, giving information as to the exis

tence of animal diseases in the state, and such suggestions in addition

thereto as to the care and treatment as he thinks proper.

§ 1 61 3. Appropriation. For the purpose of carrying out the pro

visions of this article as herein set forth, there shall be appropriated

out of any money in the state treasury not otherwise appropriated, an

annual sum of thirty-six hundred dollars with which to pay the salaries

of the district veterinarians, and the further annual amount of five

hundred dollars for stationery, clerk hire and traveling and other neces

expenses of the chief state veterinarian.

1614. Serious outbreaks of diseases. In case of any seri

ous outbreak of any contagious, infectious or epidemic diseases among

domestic animals, which cannot be supervised by the district veteri

narian, the chief state veterinarian shall at once notify‘ the governor,

who shall thereupon appoint a sutficient number of deputies to per

form the required duties at such compensation as he may deem proper,

not to exceed five dollars per day for the actual time employed, the

same to be paid out of the general fund of the state upon vouchers

duly approved by the governor and the chief state veterinarian.

§ 18. 0. $5, 139-'1.

§ 19- 0. 35, 1895.

§ N, 0. 35, 1895.

§ 21. 0. 35.1395.

393



gg 1615-1618

i POLITICAL CODE.

Police of the State.

gs 1. 2 0.113.
isas.’

5 3,c.113,189-'5.

§§ 4. 6, 0. 113,

1895.

§ 5. 0. 113. 1595.

Anrrcnn 8.—STATE Boann or VETERINARY Msmoar. EXAMINERS.

§ 1616. Qualifications of veterinarians. Each person prac

ticing veterinary medicine, surgery or dentistry in any of its depart

ments in this state, shall possess the qualifications required by_ this

article; provided, that any person who has practiced veterinary medi

cine, surgery or dentistry as a profession in this state for three years

immediately preceding the passage and approval of this article,

and who shall be a citizen of the United States, or shall have

declared his intention to become such, shall be deemed eligible to

registration, and shall receive a certificate upon presentation of a

sworn afiidavit and letters of recommendation from five reputable

freeholders in his locality, or upon presentation of a diploma from a

legally authorized veterinary school, college or university, if made

before July first, 1895.

§ 1616. Board of examiners, how appointed. Term.

The governor shall appoint a board of examiners within thirty days

after the passage of this article to be known as the state board of

veterinary medical examiners. Such board shall consist of three

practicing veterinarians, who shall each be the holder of a diploma

granted by a le lly authorized veterinary school, college or univer

sity, who shall old oflice, one for one year, one for two years, and one

for three years, after such appointment, or until their successors are

appointed. Thereafter, each year, the govemor shall appoint one

member of said board to fill the vacancy occasioned by the expiration

of the term of office of those previously appointed, and is further

authorized to fill such vacancies as may occur.

§ 1617. Organization of board. Said board shall elect a

president, secretary and treasurer. It shall have a common seal, and

the president and secretary shall have power to administer oaths.

Said board shall hold meetings for the examination of candidates, on

the second \Vednesday of April and October of each year, and such

other meetings as may be deemed necessary, at such time and place

as the board may appoint, no session to exceed two days. The board

shall issue a certificate of qualification to all applicants who shall pass

the required examination, and who shall be citizens of the United

States, or shall have legally declared their intention to become such,

and to all applicants who are eligible to re 'stration under section

1615, signed by the president and secretary 0' the board. Such cer

tificate or diploma shall be conclusive as to the right of the lawful

holder of the same to practice veterinary medicine, surgery or den

tistry in this state. Said board shall keep a record of all the proceed

ings thereof, and also a record or register of each applicant for a

license, to ether with his age, name and time spent in the study and

practice 0?veterinary medicine, sur ery or dentistry; and if a gradu
ate, the name and location of the sclgiool, college or university grant

ing such diploma. Said books and records shall be prima facie

evidence of all the matter therein recorded.

§ 1618. Permit to practice. Any person wishing to practice

veterinary medicine, surgery or dentistry, who is qualified under sec

tion 1621, may apply to the president of the board of examiners for a

permit to practice. The president shall upon payment of five dollars,

if satisfied that the applicant is qualified and a suitable person, issue

to him a permit to practice until the next meeting of the board, and

such permit shall have the same force as a certificate from the board,
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but shall expire upon the adjournment of the next meeting of the

board of examiners.

§ 1619. Diplomas and certificates. Persons presenting di

plomas or certificates for registration, shall pay to the treasurer of

said board a fee of ten dollars in advance; and the fees received by

said board shall be paid over to the state treasurer within thirty days

after receipt of same. Said fees shall constitute a special fund for

the payment of the expenses of said board of examiners. Each mem

ber of said board shall receive from the state treasury all necessary

traveling expenses actually incurred in attending such meetings. The

secretary of the board shall certify to the state auditor after each

meeting of the board the amount due each member for necessary

expenses in attending such meetin , and other necessary expenses of

the board. The state auditor shal thereupon issue his warrant on

the state treasurer for such sum provided there has been a sufficient

amount paid into the treasury in fees to redeem said warrants; but if

there is not an amount equal to said certified expenses to the credit

of such fund, he shall issue his warrant for the amount in the said

special fund and deficiencies in the payment of said expenses may be

made up from subsequent receipts. '

§ 1620. Misdemeanor to practice, etc., when. Any person

who either:

1. Practices veterinary medicine, surgery or dentistry in this state

without compliance with the provisions of this article; or,

2. Willfully and falsely claims or pretends to have or hold a

certificate of registration issued by such board; or,

3. Willfully and falsely, with intent to deceive the public, claims

or pretends to be a graduate of, or to hold a diploma granted by a

legally authorized veterinary school, college or university, is guilty of

a misdemeanor and upon conviction is punishable by a fine of not

less than fifty nor more than one hundred dollars, and in case of non

payment of such fine, the person so oifending shall be liable to

imprisonment for a period not exceeding six months. All fines

received under this article shall be paid into the common school fund

of the county in which such conviction takes place.

§ 1621. Examination. All persons commencing the practice

of veterinary medicine, surgery, or dentistry in this state after the

passage and approval of this act, shall be graduates of a legally

authorized veterinary school, college or university, and shall subject

themselves to such examination as the board may require.

§ 1622. Certificates recorded. Every person holding a cer

tificate from the board of examiners shall have it recorded in the

otfice of the register of deeds in the county in which he resides,

within thirty days after the date of said certificate, and the record

shall be indorsed thereon. Any person removing to another county

to practice shall record within thirty days the certificate in a like

manner in the county to which he removes, and the holder of the

certificate shall pay to the register of deeds a fee of one dollar

for making the record.

§ 1623. Gratuitous services.

emergency in the dehoming of cattle, or castration of animals, shall

not be construed as coming within the meaning of this article.

§ 1624. Witnesses. Expert fees. Any person complying

with the provisions of this article shall be entitled to expert fees as

a witness in all civil actions relating -to the veterinary profession.

Gratuitous service in cases of

§ 7, C. 113. 1895.

§ 8. 9, 0. 113,

1895.

§ 10, 0.113. 1895.

§,11, 0. 113. 1895.

§12,c.113,1895.

g1a.e.11a,1s9s.
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ARTICLE 9. — Gmsnaas.

e 1. c. es. issa. § 1625. Penalty for having g-landered animals in posses

““‘ d‘ sion. It shall be unlawful for any person to own, have in possession

or in any manner keep, use or control any horse, gelding, mare, ass

or mule infected with the disease commonly known as glanders; and

each person who knowin ly owns or possesses or in any manner keeps,

uses or controls a glam ered animal as aforesaid, shall be deemed

guilty of a misdemeanor and shall be punished accordin ly and all

such diseased animals shall be summarily destroyed as iereinafter

provided.

s 2.<é.m1t,=d1s8a. § 1626. Complaint to justice of the peace. Duty of jus

- ' tice. When complaint in writing is made to a justice of the peace

of the proper county, verified by oath or afiirmation, stating that any

person owns, possesses or in any manner keeps, uses or controls any

horse, gelding, mare, ass or mule infected with the disease commonly

known as glanders, it shall be the duty of the justice upon filing such

complaint immediately to cause notice to be served upon the person

so owning, possessing, keeping, using or controlling such animal, which

notice shall set forth briefly the allegations of the complaint and com

mand such person forthwith to appear before such justice and show

cause why such justice shall not issue a warrant for the destruction

of such animal, and either the complainant or the person summoned

may demand a trial by jury ofsix men to whom the hearing of the

matter shall be submitted, and both parties shall be entitled to wit

nesses, to be summoned by subpoena as in other actions, and such

examination and hearing shall be conducted in all respects as civil

actions in such courts, and if the jury or court desires, they may cause

such person to bring such animal before them for inspection. Upon

the conclusion of the trial the court, or jury if trial is had by jury,

shall forthwith render a judgment or verdict, stating that the charge

in the complaint is or is not true, which judgment or verdict shall be

final in the matter.

8 3.¢-¢'»'>-188-'%- § 1627. Duty of justice after verdict. In case the verdict

of the jury shall be that the complaint is true and that such animal

is infected with glanders, the justice shall forthwith direct by war

rant that the owner or person having such animal in possession forth

with kill and bury or otherwise destroy the same, which warrant may

be served upon such owner or person the same as a summons; and in

the case of a corporation, each officer thereof shall be responsible in

its behalf for the acts of the corporation, and such service may be

made upon any oflicer thereof.

§ 4,c.a'.,1ss3. § 1628. Penalty for disobeying warrant. If the owner or

person having possession of such diseased animal, after having been

served with a warrant as hereinbefore provided, shall for the period

of‘ twelve hours after such service neglect or refuse to kill and bury

or otherwise destroy such animal, such animal shall be forthwith

killed and buried or otherwise destroyed by order of the justice

directed to the person serving such warrant, or some other. competent

person to be named by the justice in the order, and the oflicer or per

son executing the same shall make return thereof to the justice. The

officer or person executing such order shall be entitled to a fee of ten

dollars to be audited a11d paid as hereinafter provided.
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§ 1629. Justice to preserve record and certify costs. The

justice of the peace before whom any such proceeding shall be had

shall enter in his docket a record of all such proceedings, and shall

allow and tax all costs of the justice, officers, jurors and witnesses the

same as in other cases, together with the fee provided herein for

destroying such animal, which costs and fee shall be certified by him

to the board of county commissioners, and shall be audited and paid

out of the general county fund the same as costs in criminal actions

before justices of the peace; but the justice may tax the costs against

the complainant if he finds that the action was malicious or without

probable cause. and such judgment for costs shall be enforced as

jifidgrpents for costs in criminal actions, and execution may issue

ere or.

ARTICLE 10. -— Samar Insrnoroas.

§ 1630. Appointment of sheep inspectors. Term of oflice.

The county commissioners of any organized county, shall upon the

presentation of a petition, signed by ten wool growers of such county,

appoint a sheep inspector who is acquainted with the diseases to

which sheep are subject, and who shall be a resident of the county for

which he is appointed, and who shall hold his office for two years, un

less sooner removed. Such inspector may appoint as many deputies

as he may deem necessary.

§ 1631. Duty of sheep inspector. It shall be the duty of

the sheep inspector whenever he has knowledge or information

that any sheep within his jurisdiction have the scab or any other

malignant contagious diseases, to inspect such sheep and report in

writing the result of his inspection to the district veterinarian, to be

filed by him for reference by the county commissioners or any person

concerned, and if such disease continues he shall once every four

weeks thereafter reinspect such sheep and report in writing the result

and treatment, if any, in the same manner until said disease is

reported cured.

§ 1632. Duty of owner or agent of diseased flock. The

owner, or his agent, of any sheep reported by the inspector to be so

diseased shall immediately herd them so that they cannot range upon

or within one mile of any grounds accustomed to be ranged upon

by any other sheep, or shall restrain them from passing over or trav

eling upon or within one mile of any public highway or road, and in

case this cannot be done he shall immediately remove said sheep to

a locality where they shall not be permitted to range within less than

five miles of any other sheep, and such sheep shall continue to be

herded under such restrictions until, upon inspection, they shall be

reported free from such disease.

§ 1633. Oath and bond of inspector. Where recorded.

Each inspector before entering upon the duties of his ofiice shall take

the oath of office required of other civil ofiicers and shall give bond

to the state of North Dakota in the sum of one thousand dollars with

good sureties, conditioned that he will faithfully perform the duties of

his oflice; such bond .shall be approved by the board of county com

missioners, and with the oath indorsed thereon shall be recorded in

the office of the county auditor of the county in which the inspector

shall reside and may be sued on by any person injured on account of

the unfaithful performance of said inspector’s duty-, provided, that no '

§ 5. c. ss. nee.

§ 1. 0 116, 1891.

§ 2, 0.116, 1891.

am’d.

§ 3, C. 116. 1891.

§§ 8. 9. 0. 116.

1891.
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§ 10. c. 116.1891.

§ 11, c. 116. 1591.

am’d.

§ 12, 0. 116, 1891.

§ 13, 0. 116,1891.

§ 5.c.135.18S5.

§ 8. c. 135. 1&5.

suit shall be so instituted after more than twelve months have elapsed

from the time the cause of action accrued.

§ 1634. When infected sheep dipped. Penalty. Every

owner of sheep having scab or other malignant contagious disease

shall dip or otherwise treat the same upon his own premises; pro

vided, that when he has ‘more than one ranch or set of ranches and

the diseased sheep are not upon the ranch -where the dipping works

or other facilities for treating the diseased are situated, he shall have

the ri ht to drive through intermediate ranges, but in so doing shall

consu t the owners or occupants of said range as to where he shall

cross the same, and in no case shall he enter another corral or water

at his troughs or accustomed watering places with his diseased sheep

without the written or otherwise expressed consent of the owner, and

for every violation of the provisions herein he shall be subject to a

fine of not exceeding one hundred dollars.

§ 1635. Salary of inspector, how paid. The inspector shall

receive for his services five dollars per day while necessarily emplo ed

in inspecting, which shall be paid out of the county general fun in

the same manner as other claims against the county are paid; but the

board of county commissioners shall require such sheep inspector to

present an itemized statement duly verified of the number of sheep

inspected and the number of days actually employed in the perform

ance of his oflicial duties.

§ 1636 . Power of inspectors. In all cases where scab or other

contagious diseases are found in a flock of sheep, the sheep inspector

is hereby empowered to prescribe what dip or other remedies shall be

applied and specify the manner of treatment.

§ 1637. Owners must notify inspectors. In all cases where

sheep are brought into any county of this state the owner or person

in charge of said sheep shall notify the inspector of the date of the

arrival in said county and before bein allowed to mingle with other

sheep shall be quarantined for a peri of not less than forty days, in

a location approved of by the sheep inspector of said county; pro

vided, however, where sheep have been ranged for not less than forty

days near the county line of the county to which said sheep are to be

removed and are known to be free from disease, the provisions of this

section shall not apply.

§ 1638. Penalty for violation of. The owner or his agent or

employees, of any flock of sheep to be inspected shall afford the in

spector all reasonable facilities for making such inspection, and

for every violation of any of the provisions of this article such owner

or his agent or employees shall be fined not less than ten dollars

nor more than three hundred dollars, and every separate day’s offense

shall constitute a separate offense, and the written report of an

offense made by an inspector under oath shall be prima facie evi

dence of the commission of such ofl"ense, and any justice of the

peace of the county in which the offense is committed shall have juris

diction thereof, and such inspector shall report all violations of the

provisions of this article, of which he has knowledge.

§ 1639. Record of oflicial act of inspector. Every inspector

shall keep a fair and correct record of all his official acts, and if required

give a certified copy of any record upon payment of the fees therefor,

and in case of the inspector’s death, resi nation or removal said record

shall be deposited with the register of eeds.
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§ 1640. Fine for false report of inspector. Whenever a

sheep inspector shall willfully or falsely report any sheep subject to

disease, he shall be subject to a fine of ten times the amount of the

fees charged by him for the inspection, and if he shall willfully or

falsely report free from disease any sheep inspected by him that are

thus infected, he shall be subject to a penalty of not exceeding three

hundred dollars for each offense.

§ 1641. Removal of inspector. Cause. If any sheep inspec

tor shall be found guilty of either ofthe offenses set forth in the last,

section, or if on complaint in writing b any three wool growers of

the county the county commissioners, a ter‘ allowing the inspector a

fair hearing, shall be of opinion that he is incompetent to discharge

intelligently and efficiently the duties of his office, or that having

sufficient knowledge or information he has for any cause willfully or

negligently failed to make the required inspection, or has need

lessly made inspections for the purpose of securing fees, or that

his reports have been influenced by favor or prejudice, or from any

cause he has failed in the proper discharge of the duties of his ofice,

it shall be the duty of the commissioners to declare such ofiice vacant

and to make a new appointment.

ARTICLE 11.—-GAME LAW.

§ 1642. Game warden,. how appointed. Bond. Duties.
There shall be appointed bylthe governor a state game warden, whose

term of oflice shall be two years, commencing on the first Tuesday in

April next succeeding his appointment and until his successor is ap

pointed and qualified. He shall give a bond to be approved by the

governor, in the sum of two thousand dollars, conditioned for the

aithful performance of his duties. It is the duty of the state game

warden to superintend and aid in the enforcement of all laws of this

state for the preservation of game therein. He shall appoint deputy

game wardens as follows: In each county havin less than three

thousand inhabitants, one deputy; in each county aving more than

three thousand and less than seven thousand inhabitants, two depu

ties; in every other county, three deputies. Each deputy shall be

an elector of the county for which he is appointed, and shall hold

oflice at the pleasure of the state game warden.

§ 1643. Unlawful to hunt without permit. It shall be un

lawful for any nonresident of this state to hunt, kill or wound in this

state any of the wild animals or birds mentioned in chapter 72 of the

penal code, without havin first obtained the permit for nonresidents

hereinafter provided for. %t shall be unlawful for any resident of this

state, either alone or with another or others, to use any dog in hunt

ing, setting, pointing or retrieving any game unless such resident

shall hold a permit good at the place where he so uses a dog, as here

inafter provided. Such permits shall be subject to inspection by any

person upon demand.

§ 1644. Permits, forms of. The state game warden shall cause

gofims of such permits to be printed which shall be substantially as

o ows:

State of North Dakota, §
County of . . . . . . . . . . . . . . . . SS‘

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , a

nonresident of North Dakota, is hereby licensed to hunt in North

§ 11. 0. 135, 1835.

§ 12. 0.135.135.
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' County of . . . . . . . . . . . . . . . .

Dakota under the provisions and conditions of the game laws thereof

until the first day of January next after the date of this permit.

Dated at . . . . . . . . . . . . . . . . this . . . . . . . .day of . . . . . . . . ., 189. .

. . . . . . . . . . . . . . . . . . . . . . . . . . . .,

County Auditor.

RESIDENT PERMIT.

g...

a resident of . . . . . . . . . . . . . . . .county, state of North Dakota. is hereby

licensed to hunt in this state with a dog or dogs until the first day of

January next after the date hereof. -

Dated at . . . . . . . . . . . .this . . . . . . . .day of . . . . . . . . . . . ., 189. .

State of North Dakota,

. . . . . . . . . . . . . . . . . Xdditor.

Such permits shall be indorsed by the state game warden and

issued by him to the county auditors of the several counties of the

state.

§ 1645. County auditors to issue permits. Fees. The

county auditor shall fill out and issue one of such permits to any per

son applying therefor, on payment of twenty-five dollars if the appli

cant is a nonresident of the state, and on payment of fifty cents if the

applicant is known to the auditor or satisfactorily proved to him

to be a resident of the state, and in addition to such charge the

auditor shall charge a fee of twenty-five cents for each permit issued

by him ; provided, that any nonresident who may be carrying on the

the cultivation of any lands in the state, not less than one quarter

section, shall be entitled to take out a resident permit, whether such

nonresident is the owner of the lands so cultivated in whole or in

part, or a stockholder in a corporation carrying on such cultivation;

provided, further, that such nonresident shall take out such permit in

the county where such cultivation is so carried on-, provided, however,

that nothing in this section shall prohibit a person from hunting on

lands of his own durin the open season as provided by law. No

permit shall be valid unless indorsed by the state game warden, signed

by the county auditor and sealed with the county seal. Such per

mits shall authorize the holder to hunt throughout the state, either

with or without a dog. All permits shall expire on the first day of

January next after their issuance. ’

§ 1646. County auditor to report permits and fees. On

the first day of November each year, each county auditor shall make

a statement to the state game warden showing the number of each

kind of permits issued by him during the preceding twelve months,

and shall at the same time remit to him that part of the license fees

which he is entitled to receive. Not later than November first each

year the county auditor shall pay to the deputy game wardens of his

county that part of the license fees to which they are entitled.

§ "1647. - Powers and duties of game warden and deputies.

For the purpose of enforcing the laws of this state for the protection

of game, the state game warden and his deputies shall have all the

powers conferred by law upon constables. It shall be the duty

of each deput game warden diligently to inform himself of all viola

tions of such aws, and to make report thereof to the state’s attomey
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who shall forthwith prosecute the same. Upon any conviction had

upon such report there shall be paid to the deputy a fee of five

dollars to be taxed and collected as a part of the costs in the case.

§ 1648. Disposition of permit fees. One-third of all moneys

paid for permits issued under section 1645 shall be paid b the county

auditor to the state game warden and shall be in full of a l compensa

tion to be paid him. Two-thirds of all moneys paid for such permits

shall be divided by the county auditor equally among the deputy

game wardens of his county and shall be in full of their compensation,

except as above provided.

Aarrcma 12.—FISHWAYS. -

§ 1649. Passageway for fish in all dams. There shall be

erected and maintained by the owner of any dam across any stream in

this state a fishway at least one foot in depth at the edge of such dam

of proper width to allow all fish endeavoring to migrate to the waters

of such stream above the dam to pass over the same. Such fishway

shall be placed at an angle of not more than thirty degrees, and

extend entirely to the running water below the dam, and it shall be

protected on each side by an apron at least one foot in hei hth to

confine the waters therein. Such fishway shall be constructs under

the supervision of the county commissioners of the county where such

dams are located, and be located at such place in such dam and built

in such manner and of such material as they may direct.

1650. County commissioners may build fishway, when.

W enever the owner or occupant of any such dam neglects or refuses

to construct such fishway or chute over the same, the commissioners

of the county shall proceed on notice to them in writing, made by

five freeholders of the county, to let the work of erecting such fishway

or chute, and providing material therefor, to the lowest responsible

bidder, and all expenses attendant upon the erection or maintenance

of the same shall be paid by the owner or occupant of the dam, and

shall be recovered in the name of the person building such fishway

or chute upon the acceptance of the same by the county commis

sioners; and if not paid by such dam , owners or occupants the same

shall become a lien upon such property, and shall be collected as is

provided for enforcing mechanic’s liens.

ARTICLE 13.-—STATE Frsn Harcmsar.

§ 1651. State fish commissioner, duties of. The state

superintendent of inigation and forestry is hereby constituted the

state fish commissioner of North Dakota, whose duty it shall be to act

in conjunction with the United States commissioner of fish and

fisheries, and otherwise as his judgment may dictate, by stocking

the waters of this state with fish, by distributing in suitable parts

thereof such fish as he may deem best adapted to furnish cheap and

nutritious food for the people; to establish and maintain state fish

hatcheries and such fish breeding ponds as he may deem necessary,

and to equip and stock the same with fish; to employ suitable agents

to take charge of and propagate such youn fish and fish eggs as he

may require or obtain; to have the entire c arge of the fish culture

and a general supervision of all the fish of the waters throughout this

state and to take such legal steps as shall secure proper protection of

G7-‘>85

‘.1. as 555

§ 2, c. 60. 1885.

§§1.2. 0.64.1895.

(26) 401 ,
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the same; provided, that nothing in this article shall be so construed

as to make the state liable for the lands, sprin s or waters secured for

state fish hatcheries or fish breeding ponds or or any service rendered

by any fish agents or any other person engaged in such work as

named in this section.

§4. C. 64, 1895. § 1652. Duty of peace omcer. Every seine, net or other un

lawful device used or intended to be used to catch, take, kill or destroy

any fish in this state contrary to the laws thereof is forfeited to the

state, and it is the duty of every peace oflicer of this state to seize and

destroy any such device whenever the same is being used in violation

of this article.

§ 5. C. G4, ms. ' § 1653. Report of commissioner, when. Two months pre

vious to the meetin of the le 'slative assembly, the state fish com

missioner of North akota shal make a report to the governor of this

state givin an account of the doings of his oflice, together with such

recommen ations as in his judgment may best promote fish culture

in this state.

ARTICLE 14.-—PBA1B1E Frans.

GENERAL PROVISIONS.

§1_,,_w_;»e,,_(~_ § 1654. Prairie fires forbidden. If any person shall set or

cause to be set on fire any woods, marsh or prairie, or any grass or

stubble lands except in the months of July or August, except as

hereinafter provided, such person shall be deemed guilty of a misde

meanor, and upon conviction thereof shall be fined in a sum not less

than ten nor more than one thousand dollars, and be imprisoned in

the county jail for a period not exceeding six“ months, or either, or

both at the discretion of the court, and shall also be liable in a civil

action to any person damaged by such fire to the amount of such

damage.

§z_,,_w_p,,,,_¢_ § 1655. Fire permitted, When. For the purpose of destroy

ing any grass or stubble that may be on any piece of land at the time

any person commences to break or plow the same, it shall be lawful

for such person to set the same on fire at any time in the year; pro

vided, that at the time of setting such grass or stubble on fire there

shall be a strip of land well plowed or burned over at least fifty feet

in width completely encompassing the place where such fire is set.

H; c_60_ 1.6,,‘-_ § 1656. Accidental damages. If any fire, set as provided in

“""“- the last section shall by accident and without any fault or neglect of

the person setting the same, get beyond his control, such person

shall be liable as provided in section 1654 for all damages done by

such fire, but not otherwise. But if such fire is carelessly, negligently

or intentionally permitted to spread beyond the bounds of such strip

of land mentioned in the last section, then the person setting such

fire shall be liable both civilly and criminally as provided in section

1654.

§,_c_,,,,_,.,,,,_C_ § 1657. Grasshopper destruction. It shall be lawful for any

=""'<1- person at any time between the twentieth day of April and the twentieth

day of June to set on fire, for the purpose of destroying grasshoppers,

any marshes, prairies, grass or stubble lands, owned or occupied by

him, or any marshes, prairies, grass or stubble lands adjacent thereto;

provided, that the person desiring to set such fire shall give at least

twenty-four hours’ notice to all persons residing within one and a half
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miles of the place where the fire is to be set, and shall state at the time

of giving such notice the time when and place where such fire will be

set. Such person shall take all necessary precaution before the

setting of such fire, to prevent damage by the same.

§ 1658. Fire limited. Fire set under the provisions of the last §:'».¢.ao. Pen.C.

section shall not be allowed to spread beyond the control of the person

setting the same, and shall be extinguished the same day on which it

is set.

§ 1659. Penalty for violation. Any person violating the 56-0-60.Pen-Q

provisions of the last section shall be liable in a civil action to any

person damaged by such fire to the amount of such damage; and in

case any person shall negligently, carelessly, willfully, maliciously or _

intentionally violate the provisions of the last section such person

shall be liable both civilly and criminally the same as though he had

violated the provisions of section 1654.

§ 1660. Penalty for setting flre to woods or prairies. If §1.¢.19§.1as;.

any person shall willfully, negligently or carelessly set or cause to be 5 1' "' 1”‘ 138"

set on fire any woods, marsh or prairie in this state, or if any person

having made any camp or other fire shall leave such fire without hav

ing thoroughly extinguished the same, so that the fire shall spread

and burn any wood, marsh or prairie, the persons guilty of setting

or causing to be set such fire or leaving such camp or other fire with

out having thoroughly extinguished the same, so that the fire shall

not spread therefrom, is guilty of a misdemeanor and upon conviction

thereof is punishable by a fine not exceeding two hundred dollars

or by imprisonment in the county jail not exceedin one year, or by

both in the discretion of the court, and shall also be %iable in a civil

action to any person damaged by such fire to the amount of such

damage. -

§ 1661. Responsibility of persons setting flre for damages. .2? 12. a, c.106,
If the ranch, building, improvements, fences, timber, marsh or other N,1,',,,»d_ -

property of any person shall be injured or destroyed by any such

fire the person who causes or allows the same shall be responsible

to the person injured thereby for all damage or injury caused or

sustained by reason of such fire. If the cattle range or improve

ments of any person are injured or destroyed by any such fire, or

if the hay upon any such range or the grass growing thereon shall

be injured as aforesaid, the person causing or allowing the same shall

be responsible to the person owning or claiming the same and injured

thereby, for all the damage or injury caused or sustained by reason of

any such fire.

1662. Proof necessary to sustain claim for damages. §4_¢_m_;@,81_

In any action instituted in any court to recover damages under the "m"1

provisions of the foregoing section, it shall not be necessary for the

person injured by such fire to allege or prove on the trial of such

action, title to the real property over which such fire has spread, but

it shall be sufficient in any such action to allege and prove that

the person so injured was in the occupancy or possession of

such ranch, building, improvements, fencing, timber or other

property, claiming the right to and occupying with cattle any such

cattle range, it bein the purpose and intention to protect the

possession as aforesai , whether such person has title to such land

or not.

403



§§ 1663-1671
POLITICAL CODE. Police of the State.

§ 1. c. 93, 1891.

am’<l.

5 2, c. 98. 1891.

am’d.

§ ii, c. 93, 1891.

§ 4, c. 96. 1891.

§ 5. 0. 93, 1.591.

§ 6. c. 98. 1891.
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§ 1663. Tools and appliances. It shall be lawful for the

county commissioners in any county in this state to provide such tools

and appliances as may be necessary to aid and assist in making fire

breaks to prevent the spread of prairie fires.

§ 1664. County divided into districts. The board of county

commissioners shall have power to divide the county into as many

districts as- may in its judgment be necessary, and each district so

formed shall be known and designated as fire district No. . . . . ', pro

vided, that whenever practicable the road overseer residing in such

fire district shall be fire warden, and he shall in addition to his other

bond be required to give a bond as such fire warden in the sum of five

hundred dollars, with two good and suificient sureties to be approved

by the board of county commissioners, conditioned for the faithful

discharge of the duties -of such fire warden.

§ 1665. Fire breaks. The road supervisors shall have the ri ht,

and it shall be their duty, whenever in the judgment of the boa of

county commissioners at any re ular meeting fire breaks should be

made, to call on any person liab e to the payment of road poll tax in

their respective districts to come forth with such tools or teams as the

road supervisor may direct and work upon such fire breaks at least

two days in each year.

§ 1666. Notice to work on fire breaks. The road supervisor

shall give at least three days’ notice to all persons liable to road poll

tax and living within their respective districts of the time and place

when and where they are to appear for work on fire breaks, and with

what implements. Each person wamed to work may appear in

person or by an able bodied substitute, and such person or substitute

shall work eight hours in each day. Each person notified and who

refuses or neglects to appear as above provided, shall be fined in the

sum of twent -five dollars to be collected as other fines are collected.

§ 1667. istricts, how mapped out. The fire warden may

use his discretion and take advantage of any creek, river or other

natural or artificial barrier to prairie fires, and of broken or plowed

fields, and may in his judgment map out his district in any form, so

that when the fire uards are made a prairie fire may be confined to

the smallest possi le area consistent with the amount of funds

available in his fire district.

§ 1668. Legal fire break. A strip of land plowed or burned, or

partly plowed and partly burned, not less than sixty-six feet wide is

hereby designated a legal fire break or fire guard.

§ 1669. When prairie may be set on fire. For the purpose

of making a fire guard it shall be lawful to set on fire a strip of prairie

not exceeding one hundred feet in width, which shall be protected on

each side by a strip of plowing or burning not less than five feet

wide, and at such burning there shall not be less than four men

present prepared with water and suitable appliances to keep such fire

under control.

§ 1670. Appropriation for fire guards. The board of county

commissioners is hereby authorized to expend not to exceed the

sum of one thousand dollars annually from the road and bridge fund

for the purpose of constructing fire guards. .

§ 1671. Warden may summon persons to work. The fire

warden shall have the power to summon all persons liable for high

way tax, to work the same in aiding to make fire guards, and they

shall have the same credit therefor as if the work had been upon the
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highways. The same law as to notice and failure to work, which

applies to hi hways, shall appl to this law.

§ 1672. enalty for f ' ure to comply. The fire warden § 1°';r-n9,=c*,- 1891

shall have power to call out a sufiicient number of men in case a '

prairie fire threatens any portion of his fire district, to extinguish or

control such fire as far as possible, and to protect property, and any

one wamed out by the fire warden or under his direction, who refuses

or neglects to respond, unless he renders a reasonable excuse, shall be

guilty of a misdemeanor and upon conviction shall be fined in a sum

not less than ten nor more than twenty-five dollars. '

§ 1673. Railroad companies to burn weeds. It is the duty s 11. c. as, 1891.

of each railroad company within this state whose railroad is operated

by steam power, as soon as possible in each year to burn or otherwise

destroy all grass, weeds or other combustible matter upon the right

of way of such com ny.

§ 1674. Liability for carelessly setting fires. Each person s 12. age. 1891.
who willfully, negligently or carelessly sets or causes to be set am d‘

on fire any woods, hay, weeds or prairie rass shall be guilty of a

misdemeanor, and upon conviction is punis able by a fine of not less

than five hundred dollars or by imprisonment in the county jail not

more than one year, or by both in the discretion of the court, and

shall also be liable to any person damaged by such fire to the amount

of such damage. ‘

Aarromz 15. — BOUNTIES ro Mmuracruanas.

srmsmc FIBRES.

§ 1675. Who entitled to benefits. Any person, company or § 1- ¢- 77. 1395

corporation who shall hereafter make in this state from flax or hemp,

grown in this state, lon line and spinning fibres, either flax or hemp,

and spinning tows, shal be entitled to the benefits of the next section.

§ 1676. Bounty to be paid. There shall be paid from the g 2. c. 17, 1895.

state treasury as bounty to any person, company or corporation afore- -

said, the sum of one dollar for each one hundred pounds. of long line

and spinning fibres, either flax or hemp, and spinning tows, made or

manufactured by said individual, company or corporation in this

state from flax or hemp exclusively grown in this state; and said

bounty shall be paid annually for the term of five years from the first

day of May, ‘I895, to each individual, compan or corporation, entitled

to the same under the provisions of this article.

§ 1677. Samples inspected. Certificates. Said fibres and § =1. c. 1'1. 18%

tows, when manufactured, shall be inspected from samples produced

or by inspection of said fibres and tows in bulk by a commission,

which commission shall consist of one practical flax man, a citizen of

this state, and of one of the trustees of the university of North

Dakota, each to be named annually by the governor, and of the presi

dent of the agricultural college, and in the event the commission or

a majority of the members thereof shall be of the opinion that the

fibres or tows are of a marketable quality for spinning purposes, they

shall 've said manufacturer a certificate to tliat effect, and said certifi

cate s all specify the -place where and date when said fibres or tows

were manufactured and the number of pounds of fibres or tows of the

quality aforesaid, made or produced by said person, company or cor

poration, and the state auditor, upon the production and surrender of _

such certificate, shall issue to the person, company or corporation
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named therein, or to his or its order, a warrant on the state treasurer

for the amount named in such certificate, and such warrant shall be

paid out of any moneys in the state treasury not otherwise appropri

ated, and said warrant shall also be received in payment of state taxes.

§ 1678. Rules and regulations. Said commission shall not

issue any certificates herein provided for until it is satisfied said fibres

or tows are of the standard herein named and made exclusively from

material own in this state, and said commission is empowered tomake sucir rules and regulations for said inspection, and call for such

evidence and samples to aid them in making said inspections and for

carrying out the provisions of this act, as it may deem necessary.

BINDING TWINE.

§ 1679. Who entitled to bounty All persons, companies

or corporations formed or that may be formed in this state for the

purpose of manufacturin binding twine from material rown within

the state, suitable for {binding grain, or any and all individuals

engaged, or that may be engaged in such manufacture in this state,

shall be entitled to the bounty provided in the next section.

§ 1680. Bounty to be paid. There shall be paid from the

state treasury as bounty, to any individual, company or corporation,

the sum of one dollar for each one hundred pounds of binding twine

manufactured by said individual, company or co oration in this state,

suitable for binding grain, and said bount sha l be paid upon each

year’s results, for the term of five years om the first day of July

1895, to all individuals, companies or corporations entitled to the

same under the provisions of the preceding section; provided, that the

individual, company or corporation, receiving such bounty shall make

a report to the commissioner of agriculture and labor stating the

number of pounds of binding twine manufactured under the pro

visions hereof, which report shall be duly verified by aflidavit.

STARCH.

§ 1681. Who entitled to bounty. All persons, companies or

corporations formed or that may be formed in this state "for the pur

pose of manufacturing starch from potatoes grown in this state or any

and all individuals engaged or that may be engaged in such 1nanu

facture in this state shall be entitled to receive the bounty provided

in the next section.

§ 1682. Bounty to be paid. There shall be paid’ out of the

state treasury as bounty to any individual, company or corporation

the sum of one dollar for each one hundred pounds of starch manu

factured by said individual, company or corporation in this state, from

potatoes grown therein, and said bounty shall be paid'upon each

year’s results for the term of five years from the first day of Septem

ber, 1895, to all individuals, companies or corporations entitled to the

same under the provisions of the preceding section; provided, that

the individual, company or corporation receiving such bounty shall

make a report to the commissioner of agriculture and labor, stating

the number of pounds of starch manufactured under the provisions

hereof, which report shall be duly verified by atfidavit.
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ARTICLE 16. ~--Noxious WEEDS.

§ 1683. Noxious weeds, manner of destroying. Each per

son shall destroy upon all lands which he shall own or occupy, all

weeds of the kind known as Canada thistle, cocklebur, mustard,

wild oats, French weed and Russian cactus, at such time and in such

manner as shall effectually prevent their bearing seed. The time and

manner of destroying such weeds shall be prescribed by the board of

county commissioners, and the same shall be published at least two

weeks in some newspaper in the county, not less than two weeks before

the time so prescribed; and if there is no newspaper published in the

county then written notice of the same shall be posted, the same as

election notices are posted, in lieu of such publications.

§ 1684. Decision t0 be published. It shall be the duty of

the board of county commissioners, at its regular meeting in April of

each year, to determine the time and manner of destroying such

noxious weeds, and to cause its determination to be published as pro

vided for in the last section. It shall also cause to be mailed to the

chairman of each board of township supervisors and to each overseer

of highways and road supervisor in the county, a copy of its pro

c

§ 1685. Road supervisors to destroy weeds. Obtain

judgment. \Vhenever any individual, firm, or corporation owning

or occupying any lands within this state shall ne lect or refuse to

comply with the provisions of this article for more t an ten days after

the time prescribed by said board of county commissioners, then it

shall be the duty of the overseer or road supervisor, as the case may

be, to proceed forthwith to destroy the same in the manner provided

for said destruction by the board of county commissioners; it shall

also be the duty of such overseers or road supervisors to destroy all

such noxious weeds that may grow on the highways and railroad right

of ways and school sections and timber culture claims of his road

district, and for so doing such overseers or road supervisors shall receive

such compensation, payable out of the township treasury or county

treasury, as the township board of supervisors or board of county com

missioners, upon presentation of his account therefor, verified by

oath and specifying by separate items the charges on each piece of

land, shall deem reasonable, and the respective accounts, so far as

correct, shall be allowed and paid by the township board or board of

county commissioners, and upon being so allowed the board of super

visors or board of county commissioners shall take proper proceedings

in the district court of the county in which said land is situated to

obtain a judgment against the owner of each of said tracts of land for

the amount expended on said lands under this article for the destruc

tion of noxious weeds thereon, to pay the expenses of said destruction

and all costs that have since accrued under this article and in obtain

ing ju ment therefor, which judgment shall be declared a first lien

on said and to be enforced either by sale or as taxes on the lands are

collected, at the option of the court.

§ 1686. Penalty Whenever any overseer of highways or road

supervisor shall neglect or refuse to comply with the provisions of

this article after having received notice as provided for herein, he

shall be subject to a fine of fifty dollars, and it is the duty of the

Btate’s attomey to enforce the provisions of this article.

5 1, c. 91. 1891.

am’d.

§'2, 0. 91. 1891.

§ 1. C. 83. 18%.

§ 4, c. 91. um.
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ARTICLE 17. — RUSSIAN THISTLE AND FRENCH WEED.

§ 1687. Russian thistle and French weed nuisances. The

noxious weeds known as Russian thistle and French weed wherever

found in the state, are declared to be a public nuisance, and it is the

duty of each person or corporation owning, occupying, leasing or hav

ing any lien or interest in any land, without regard to the use to which

such land is put, to destroy the same before it goes to seed, or if it

shall have gone to seed, completely to destroy the same by burning it,

before any plant shall have broken off or scattered its seed.

§ 1688. Duty of oficers to destroy. Penalty Any over

seer or supervisor of roads, any sherilf, constable or oflicer of any

organized township, or any mayor or police ofiicer of any incorporated

city, town or villa e, who shall know of the existence of any such

Russian thistle or renoh weed within their respective jurisdictions,

who shall fail or neglect to destroy the same, or cause them to be

destroyed, or make complaint in writing to the commissioner whose

duty it is under the provisions of this article, to cause the destruction

of such thistle and French weed, shall be guilty of malfeasance in

oflice and upon conviction of such failure or neglect shall be subject

to a fine of not less than twenty-five nor more than fifty dollars.

§ 1689. County commissioners’ duty. Each county com

missioner shall be charged with the duty of personally superintend

ing and enforcing the provisions of this article within his commis

sioner district.

1690. Executive relief board. There is hereby constituted

a ard of commissioners which shall be designated the “executive

relief board,” which board shall consist of the governor and two com

petent persons whom he shall appoint to hold their ofiices until the

governor shall appoint their successors. Said commissioners shall

acquire all necessary and practicable information for the purpose, and

shall determine the general methods and seasons for the destruction

of Russian thistle and French weed, prior to June 1,1895. They

shall cause their general determinations, with such rules and regula

tions as they may deem wise to be printed, and at least twenty copies

of the same shall be sent to the auditor of each county in the state.

They shall also cause a copy of such determinations, rules and regu

lations to be sent to each newspaper in the state. They may deter

mine upon special methods and seasons for such destruction when in

their judgment it shall seem best, and such special determinations

and the rules and regulations which they may prescribe for their exe

cution shall be printed or not as they may deem wise, and notice of

them shall be given only as shall be necessary in each case. They

may at any time change or modify such determinations, rules and

regulations, and in such case they shall send to the county auditors

printed copies of such changed and modified determinations, rules and

re lations; and all the determinations, rules and re lations so estab

lis ed by such commissioners, shall have the full orce of law. The

board of commissioners hereby established shall control and direct

any and all operations contemplated in any appropriation which may

be made, and of the expenditure of any money which may come into

the possession of the state from any such appropriation, from taxes as

provided in section 1703, or from any other source, to be used for the

destruction of Russian thistle and French weed. They shall file
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itemized vouchers for such expenditures with the state auditor, who

shall issue his warrants upon the state treasurer for the amount of

such vouchers. No claim shall be allowed and no money paid out of

the state treasury, or out of any county treasur for any expense of

destruction of Russian thistle and French wee not done in accord

ance with the determinations, rules and regulations which such board

of commissioners shall prescribe. If the executive relief board shall

ascertain that for twenty days after the time prescribed by the rules

and regulations of said board for the destruction of Russian thistle

and French weed, the work of such destruction has, in any place not

been in good faith begun and vigorously prosecuted, then said board

shall direct the county commissioner within whose commissioner dis

trict such failure to so begin and so prosecute such work exists, to

begin such work at once and vigorously to prosecute and complete

the same. Such direction shall specify the particular facts constitu

ting such failure and if for five days after such direction such county

commissioner shall fail or refuse to be in in good faith and to prose

cute vi orously such work, then said oard may file in the ofiice of

the au 'tor of such county a copy of such direction with proof of

service thereof, and may thereupon proceed themselves to cause such

work to be done, and shall audit the expense of such work and issue

vouchers for such expense to the persons employed to perform such

work, which vouchers may be presented to such county auditor, and

he shall thereupon issue warrants to the treasurer of such county for

the amounts of such vouchers payable to the holders thereof out of

the road fund of such county. Such direction of said board shall be

in writing, and may be served personally or b registered mail; proof

of service in the former case shall be by afli avit attached to a copy

of such direction, and in the latter by afiidavit of mailing attached to

a copy of such direction and accompanied by the post oflice registry

receipt; provided, that the expense of any such destruction which

the executive relief board may cause to be so done on any lands or

fire breaks as specified in section 1697, shall be a charge upon the

state. and for the payment of such expenses by him, the treasurer of

such county may retain a sufficient amount of money in his next

tfigtlement with the state treasurer in the manner provided in section

' 7.

§ 1691. Owners or occupants of land to destroy. Any

owner or occupant of any land in any commissioner district in any

county, or any citizen of such district, may make complaint to the

county commissioner of such district, by written notice of the ex

istence of Russian thistle and French weed on any land or lands,

describing the same, in the district of such commissioner, such thistle

or French weed not being on any highway, roadway or trail in use by

the public. Thereupon such county commissioner shall at once notify

the occupant of such land, in writing, if such land is occupied, and

in any case such county commissioner shall require the county audi

tor of such county at once to notify in writing the owner of such

land, if his address is filed with such county auditor, or if it can be

ascertained, of the existence of such thistle or French weed upon

such land; and such notice served on such owner shall be sent by

registered mail, and all post office receipts therefor shall be filed and

preserved by such county auditor. If no such service of notice on

the owner can be had, then notice shall be published one week in

some newspaper published in such county; or if none is published,

§ 5. 0. 102. 1895.
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then a copy of such notice shall be conspicuously posted ten days on

the front door of the court house of such county. It shall then.be

come the duty of such occupant or owner, completely to destroy such

thistle and French weed on such land, but not on any highway, road

way or trail in public use, in the manner and season which shall be

determined as provided in section 1690. If within ten days after

completion of service, publication or posting of notices aforesaid, but

not earlier than'ten days after the date so fixed as provided in section

1690, as the beginning of the season for destroying Russian thistle

and French weed, the destruction of such Russian thistle and French

weed on such land has not been completed, or begun and vi orously

prosecuted, such county commissioner shall at once cause suc thistle

and French weed to be destroyed in the manner provided for in- sec

tion 1690; and he shall verify the expense thereof by an itemized

statement to the count auditor and the county auditor shall, at the

meeting of the board o count commissioners, as provided in section

1702, lay the same before suc board, and the amount which in any

such case shall be allowed by such board of county commissioners

shall be entered upon the tax list as therein provided, and such county

auditor shall then issue his warrant for such amount to be paid out of

the road fund of the county.

§ 1692. Duty of railroads to destroy thistles on right of

way. Any owner or occupant of any land in any commissioner dis

trict, or any citizen of such district, may make complaint to the

county commissioner in charge of that district, by written notice, of

the existence of Russian thistle or French weed on any part of any

railroad right of way lying in such district, designating as near as may

be the locality complained of. Thereupon the county commissioner

shall require the county auditor of such county at once to notify the

division superintendent having in charge such right of way in such

district for the railroad company operating the line of railway to

which such right of way appertains, of the existence of such thistle

or French weed on such right of way, and such notice served on such

superintendent shall be sent to him by registered mail, addressed to

the post office situated in the city, village or town in which his oflice

may be located, and all postoflice receipts therefor shall be filed and

preserved by such auditor. It shall then become the duty of such

railroad compan completely to destroy such thistle and French weed

on such right o way in the manner and season which shall be deter

mined upon as provided in section 1690. If within ten days after the

service of such not-ice, the destruction of the thistle or French weed

complained of, the existence of which has been made, has not been

completed, or begun and vigorously prosecuted, then it shall be the

duty of such county commissioner to cause such thistle or French

weed to be destroyed on such right of way in the time and manner

provided in section 1690, and such county commissioner shall certify

an itemized statement of the expenses thereof to the county auditor

in writing, and the county auditor shall, at the meeting of the board

of county commissioners as provided in section 1702, lay the same be

fore such board, and the amount which, in any case, shall be allowed

by such board of county commissioners for destruction of Russian

thistle or French weed on such right of way within such county shall

be entered upon the tax list as the-rein provided, and such county

auditor shall issue his warrant for such amount, to be paid out of the

road fund of such county.
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§ 1693. Road work used in destruction, how. Any

or occupant of land in any commissioner district, or any citizen of

such district, may make complaint by written notice to the county

commissioner of such district, of the existence of Russian thistle and

French weed, in any highway, road, way or trail in public use, whether

the same is a public highway or not, designating as near as may be

the locality complained of, and it shall then be the duty of such

county commissioner to cause such thistle and French weed to be

destroyed in the manner hereinbefore provided; and such county com

missioner shall first require the overseer or supervisor of highways

within the proper road district, to cause so much as may be necessary

of the work which, thereafter, in that year may be done in payment

of road taxes, in such road district to be expended in the destruction

of such thistle or French weed; and if such work in such highway or

road district, so done by all persons subject to road poll tax, shall not

sufiice for the complete destruction of such thistle and French weed

then such county commissioner shall employ such further means as

may be necessary to cause such thistle and French weed to be com

pletely destroyed. And such county commissioner shall certify the

expenses thereof by an itemized statement to the county auditor, and

the county auditor shall, at the meetin of the board of county com

missioners as provided in section 17 2, lay the same before such

board, and the county auditor shall issue his warrants for such

amount when approved by the board of county commissioners, to be

paid out of the road fund of such county.

§ 1694. Complaint made to sherifi‘ on failure of commis

sioners to act. If after complaint is made according to the

provisions of sections 1691 and 1692, any county commissioner shall

fail to serve notice for the destruction of the Russian thistle and

French weed as by this article required of him, within five days

after such complaint is made, then the party making such complaint

mag’ make complaint to the sherifl’ of such county b written notice,

an such notice shall recite the fact that notice has been served

upon such commissioner and that no action has been taken by

him, and it shall then become th'e duty of such sheriff to proceed in

all particulars as required of the county commissioner by this article.

§ 1695. Publication of notice. If after the complaint of the

existence of Russian thistle or French weed made according to the

provisions of sections 1691 and 1692, the commissioner shall have

duly served notice for the destruction of such thistle and French

weed as by this article required of him, and if within fifteen days

after completion of notice of publication or posting of notice, as

provided by sections 1691 and 1692, but not earlier than ten days

after the date so fixed as provided in section 1690, as the beginning

of the season for destroying said thistle and French weed the des

truction of the thistle and French weed on such right of way or

such land has not been completed, or begun and vigorously prose

cuted by the county commissioner as provided in this article, then

the party making such complaint may serve written notice on the

sheriff of such county, reciting the fact of such failure to destroy or

cause to be destroyed such thistle and French weed, and it shall

then become the duty of such sheriif to proceed in all particulars for

the destruction of such thistle and French weed as required of the

county commissioner by this article.

OWI1(%1‘ § 7, C. 102, 1895.

§ 8, 0. 102, 1895. -

§ 9, c. 1%. 1895.
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§ 1696. Duty of sherifi‘ in cases of noncompliance with

law. If after the complaint of the existence of Russian thistle and

French weed according to the provisions of section 1693, any county

commifssioneir slléall fail tq] be in and Ivligorously péosecute the destruc

tion o suc ussian t ist e and rench wee as by this article

required of him within five days after such complaint has been made,

on any highway, road, way or trail in public use, concerning which

such complaint has been made. then the party making such com

plaint may complain to the sheriff o_f such county by written notice, such

notice reciting the fact that due notice has been served upon such county

commissioner, but that no action has been taken by him, and it then

shall become the duty of such sherifl’ to proceed in all particulars for

the destruction of such thistle and French weed as required of the

county commissioner by this article.

§ 1697. State lands. Duty of commissioners to examine.

It shall be the duty of every county commissioner in his commis

sioner district to examine or cause to be examined all leased lands

owned by the state and all school lands and all broken lands, the title

to which yet remains in the United States, and all fire breaks which

have been made without warrant or license on the part of the owner

of the land on which such fire breaks exist, and, if Russian thistle

and French weed are found on any such lands or fire breaks, they

shall be destroyed under the direction of such county commissioner,

and he shall certify the expense thereof by an itemized statement to

the county auditor of such county, and such county auditor shall at

the meeting of the board of county commissioners as provided in sec

tion 1690, lay the same before such board, and such county auditor

shall issue his warrants for such amount when approved by such board

of county commissioners, to be paid out of the road fund of _'such

county, and such expense so certified shall be a charge upon the

state, and the amount thereof shall be withheld by the county treas

urer in his next payment to the state, by remittin to the state treas

urer the itemized vouchers for such expense in lieu of the money

withheld; such itemized vouchers shall be duly certified by the county

auditor as approved by the board of county commissioners; provided,

that the county commissioner who shall discover or be informed that

Russian thistle and French weed exist on any land in his commis

sioner’s district, the title to which land is in the United States, but

which land is occupied, held or cultivated by any person, shall cause

notice to be served on such person to destroy such thistle and French

weed in the manner provided for an owner of land iii section 1691.

And thereafter such persons shall be subject to the same obligation

as provided in section 1691, the same as if he_owned such land, and

if he shall refuse or neglect to destro such thistle and French weed,

and if such thistle and French wee are destroyed by and under the

direction of such county commissioner, then he shall be assessed with

a personal tax for the ex_penses_of so destroying such thistle and

French weed as provided in section 1702. Such person shall also be

subject to all the provisions and penalties of section 1699.

§ 1698. U. S.1a.nds. Whose duty to 1reep_ clear of weeds.

Every county commissioner shall ascertain by inquiry and investiga

tion if Russian thistle and French weed exist on any highway,

road, way or trail in public use, or any part thereof in his com

missioner district. If he shall ascertain that such thistle and.

French weed so exist he shall notify any overseer or supervisor of
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highways or roads, whose highway or road district lies in whole or in

part in any such commissioner district, and within which highway or

road district any such thistle and French weed exist on any such

highway, road, way or trail in public use, to notify all persons who

are legally required or permitted to work out any road taxes in that

year, that such work shall be done, so far as such county commis

sioner shall determine to be necessary, under the direction of such

overseer or supervisor, in the destruction of such Russian thistle and

French weed in the time and manner fixed as provided in section 1690,

and if such persons or any of them shall fail so to work out their ll

taxes, then the money which they, or any of them, shall pay in ligu

of such work, shall be paid by the otficer into whose possession or

keeping such mone shall come, to the county treasurer, who shall

credit the same to t e road fund of such county to be expended for

the purposes of this article; and when such county commissioner

shall have so notified any such overseer or supervisor of highways or

roads as herein provided, no work on any highway or road shall be

done in payment of road taxes on any such highway or road district,

and no money collected in payment of road poll taxes in any such

highway or road district, shall be expended until the requirements of

such county commissioner are fulfilled. No person shall be relieved

hereby from any part of the road poll tax to which he shall be subject

by law.

§ 1699. Failure or refusal to destroy. Penalty for. Any

owner or occupant of any land who shall receive written notice from

the county commissioner or county auditor as provided in this article

to destroy any Russian thistle and French weed existing on the land

owned or occupied by him, who shall fail or refuse to destroy the

same within the time required by the notice served on him, in accord

ance with the provisions of this article, shall be deemed guilty of a

violation of the provisions of this article, and when convicted thereof,

shall be subject to a fine of not less than five dollars nor more than

ten dollars and costs of prosecution. Upon complaint of any owner

or occupant of any land'or of any citizen of the commissioner dis

trictin which the land owned or_ occupied by the party so notified

lies, it shall be the duty of the state’s attomey of such county, if

such complaint seems to be reasonable, to prosecute the party com

plained of for such failure or refusal, and the penalty imposed, if any,

shall be paid to the party making such complaint.

§ 1700. Lands on which no thistle grows. Owners may

notify To the end that the propagation and spread of Russian

thistle and French weed may to that extent be prevented and for

the purpose of this article, it is enacted that any owner or occupant

of any cultivated land which is free from Russian thistle and French

Weed, who shall know or be informed of the existence of any Russian

thistle or French weed on cultivated land within two miles of, and

bei the nearest cultivated lands on which Russian thistle or French

We exist to the lands which he owns or occupies, and who shall

believe from the existence of such thistle or French weed that there

isdanger that the cultivated lands so occupied and owned by him

Will be seededfrom such thistle and French weed if they should go

10 seed, may serve a written notice on the owner or occupant of the

cultivated land on which such thistle and French weed exist, or if

no such service can be had, then by posting such notice conspicu

Ously on such cultivated land, warning such owner or occupant to

§ 13. C. 102. 1395.

§14,¢.102.1s9.=..
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destroy such thistle and French weed before they or any of them

shall go to seed, and that otherwise he shall hold him responsible for

any damages which in the ensuing season may result therefrom to

the land which he owns or occupies. And if in such ensuing season

Russian thistle and French weed are found on the lands owned or

occupied by the party who has given such notice, then a failure or

neglect on the part of the owner or occupant on whom such notice is

served, to destroy such thistle and French weed ' and all of them,

before they or any of them shall have gone to seed, shall be prima

facie evidence that such thistle and French weed found on such

lands in such ensuing season, have come from seeds produced on the

lands owned and occupied by the parties so notified, and he shall be

liable for damages accordingly. And inasmuch as damages of this

nature must be exceedin ly diificult to determine, the minimum- of

such damages is hereb eclared to be twenty-five cents for each

square acre of the lan occupied by the party who has served such

notice, on which any Russian thistle and French weed may be found

in such ensuing season.

§ 1701. Penalty for commissioner’s or sherifi"s failure.

Whenever any county commissioner or any sheriff shall neglect or

refuse to comply with the provisions of this article within five days

after having received notice as provided in sections 1691 to 1696,

inclusive, he shall be subject to a fine of fifty dollars; and it is made

the duty of the state’s attorney of the several counties to enforce the

provisions of this article.

§ 1702. Assessments, when and how made. On the first

1-Vednesday of November in each year the board of county commis

sioners of every county in which Russian thistle and French weed

have been destroyed, under the provisions of this article, shall hold a

session at their usual place of meeting for the purpose of levying an

assessment against the lands upon which such thistle and French

weed have been destroyed, and upon any railroad company operating

any line of railroad in the state, upon the right of- way of which line

within such county such Russian thistle and French weed have

been destroyed, and a personal tax upon every person who in that

year has occupied, held or cultivated any land the title to which is in

the United States, upon which land any such thistle and French

weed has been destroyed in accordance with this article; and it shall

be the duty of every person and corporation char eable with the duty

of destroying Russian thistle and French weed upon any land or

right of wa within such county, to appear before such board at such

time and p ace and show cause if any there is, why any such land or

such railroad company should not be assessed. It shall be the duty

of the county auditor to present at such time and place a report show

ing the expenses incurred or made nece in the destruction of

Russian thistle and French weed upon each tract of land, upon each

right of way, and upon all highways, roads, ways and trails in public

use in such county. And after the board of county commissioners

shall have heard and duly considered all objections to the levy of all

and any such assessments it shall _be its dut to levy an assessment

against every tract of land and upon every rai oad company and upon

every person for the amount which may be justly due on account of

such expenses; and such assessments shall thereupon be extended upon

the tax roll for such year as a special assessment against such land or

railroad company, and the amount of such assessments shall become
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due at the same time and be subject to the same penalties and interest

and shall be collected in the same manner as other real and personal

taxes. And the proceeds of such assessments so levied shall be paid

into and credited to the road fund of such county when collected.

§ 1703. One mill tax, how levied. The county auditor_ of § n,¢.1o2.1s9.'».

each county shall, at the time of making the annual assessment and

levy of taxes for the purposes of this article, levy a tax of one

mill on the dollar on all taxable property in such county, which tax

shall be collected at the same time and in the same manner as other

taxes are collected, and the proceeds of such tax shall be paid by the

county treasurer of such county to the state treasurer, and shall

constitute a state fund, which shall be designated the “Russian

thistle and French weed fund.” At the same time the county commis

sioners of each such county shall, in addition to such tax of one mill

so levied as aforesaid, levy a tax on all taxable property in each such

county, not to exceed three mills on the dollar, on all taxable property

in such county, and a road poll tax of one dollar and fifty cents on

each inhabitant subject to poll tax, the proceeds of such tax to be

credited to the road fund of such county; provided, that if any organ

ized township in such county shall have already levied a road tax on

the taxable property in such township, not less than the tax which

the county commissioners of such county shall deem and determine

proper to levy in accordance with the provisions of this section, no

evy by such county commissioners shall be made on any property in

such township; but in such case the county treasurer shall retain for

the county road fund from the proceeds of such levy made by each

such township an amount equal to that which would have accrued to

the county road fund if such levy had been made on the taxable

property of any such township as such county commissioners should

have deemed and determined proper as aforesaid, proper allowance

being made for any road taxes which shall have been paid by work as

provided in section 1686, and such county treasurer shall pay over any

balance of such proceeds to such township, as now provided by law;

and, if any such township shall already have levied a road tax less

than the tax so deemed and determined proper by the county com

missioners, then such county commissioners shall levy on the taxable

property in any such township an additional tax sutficient to make the

total road tax on such property equal to the tax they may deem and

determine to be proper as aforesaid. And in such case the county

treasurer shall not pay over any of the proceeds of such road taxes to

Such township, whether imposed by the township or by the county

commissioners. Out of the sums which shall accrue to the county

road fund of any county, or which may at any time be to the credit of any

such road fund, shall first be paid all sums made necessary by the

provisions of this article, and thereafter if there is any of said fund

remaining, it may be expended as provided by law for the expenditure

of county road funds. The county treasurer. of each county shall pay

over out of any proceeds of any road tax, which by section 2499 is

provided to be paid to any incorporated city or town in such county,

only such amount as shal be in excess of an amount equal to a levy

of atax on all the taxable property of such city or town which the

county commissioners shall deem and determine proper to levy on the

taxable property of the county for the purposes of this article.

§ 1704. State thistle fund, what composed of. All moneys §1s.e.102.1s9s.

which may be appropriated by the legislative assembly or which may
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come into the possession of the state treasurer from any appropriation

or from any source for the destruction of Russian thistle and French

weed shall form a portion of the Russian thistle and French weed

fund.

§ 1706. Transfer of funds by state treasurer, how.

After the thirty-first day of December, 1895, after reserving a

sufficient fund to pay all outstanding warrants drawn on the Russian

thistle and French weed fund under authority of this article, then,

out of any money in such fund, may be paid into any other fund as

the state auditor may determine:

1. The amount of all expenses which may have accrued to the

state under the provisions of section 1697.

2. Any amount which may have been appropriated by the state

for the destruction of Russian thistle and French weed and which

has been credited to the state thistle fund. And from such Russian

thistle and French weed fund shall be paid any further payments or

expenditures authorized by this law.

§ 1706. State treasurer custodian of funds. All funds

which may accrue to the state Russian thistle and French weed fund

shall be kept in the possession or under the control of the state

treasurer until paid out as provided for in section 1690.

§ 1707. Warrants draw interest, when. All warrants legally

drawn on the road fund of any county in accordance with the

provisions of this article shall be paid, or, in case of nonpayment for

want of funds, shall be registered and bear interest, and shall be

payable in the order of registration the same as other warrants drawn

on the road fund of such county, and shall be available in such county

for the payment of any road taxes, or of any taxes levied on any

lands, or on any railroad company, or of any personal tax, levied

under the provisions of section 1702. All warrants legally drawn on

. the state Russian thistle and French weed fund, if not paid for want

g 22,c.1(Tz,189.'>.

§ 23, 0. 102.1895.

of funds, shall be registered and bear interest at the rate of seven per

cent per annum and shall be available in payment of any taxes due or

that may become due to the state under the provisions of this article.

§ 1708. Payments secured from United States, how. It

shall be the duty of the state auditor to tabulate and report to the

govemor on or before the thirty-first day of December in each year,

the several amounts expended by the state under the provisions

of this article for the destruction of Russian thistle and French

weed upon lands belonging to the United States. Thereafter it shall

be the duty of the governor and of the attorney general to take such

steps as they may deem proper to secure the payment of the same

from the United States.

§ 1709. Jurisdiction of justices ofthe peace. Justices of the

peace shall have concurrent jurisdiction with the district court to try and

determine all prosecutions for the violation of any of the provisions

of this article. Any owner or occupant of any land, or any citizen of

any commissioner district in any county may make complaint of any

violation of the provisions of this article occurring within such com

missioner district, and thereupon it shall be the duty of the state’s

attorney for such county, if such complaint shall be reasonable, to

prosecute the party complained of for such violation and, upon con

viction being had, one-half of the amount of any fines imposed shall

be paid to the party bringing such complaint, except as provided in
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sections 1699 and 1700; and the remaining half of such fines shall be

paid into the road fund of such county.

§ 1710. Preference given in employment, to whom.

Every county commissioner, in dischargin the duties required of

him by this article, shall, as fully as he is a le, protect every person

and all property against unnecessary expense and unjust burdens.

Vlfhenever it shall be necessary to employ any person for the destruc

tion of Russian thistle and French weed, preference shall be given,

all things being equal and probable expense no greater, to occupants

of lands conti ous to the lands on which such destruction is to be

prosecuted. here shall be allowed for men and teams employed in

such destruction no greater per diem than is now established by law

for working out road taxes; persons so employed who fail to carry out

their operations to the thorough destruction of the thistle and French

weed where employed, or in exercise of industry as in other employ

ments, shall forfeit all pay, proof of such failure being made before

the county commissioners sittin as an auditing board as provided in

section 1702. No pay shall be a lowed or credit given any owner or

occupant of land for destroying Russian thistle and French weed on

land owned or occupied by him unless by direction of the executive

relief board. Any public officer who shall discriminate in favor of or

against any person or persons, or who shall willfully incur or permit

others acting under him to incur grossly unnecessary expense in the

destruction of Russian thistle and French weed under the provisions

of this article, shall be deemed guilty of a public offense and, upon

conviction of any such offense, shall be subject to a fine of not less

than one hundred dollars nor more than two hundred dollars, and

become disqualified for his office; and such oflice shall be and remain

vacant until his successor is elected or appointed thereto as provided

b law; and pending an appeal the ofiice shall remain vacant unless

fi ed by appointment.

§ 1711. Penalty for planting or cultivating. It is hereby

made unlawful to plant, cultivate or purposely grow any Russian

thistle or French weed in the state, whether for any supposed or

experimental utility, for ornament, as a curiosity or for any purpose

whatever; and every person so fosterin or permitting the growth

of any such thistle and French weed sha l be subject to a fine of not

less than five dollars nor more than fifty dollars; provided, that the

provisions of this section shall not apply to any act or operation done

under the authority of the state, of the board of commissioners pro

vided for in this article or of the faculty of the agricultural college of

North Dakota for purposes of scientific investigation.

§ 1712. Unlawful to plow fire breaks, when. To the end

that the propagation and spread of Russian thistle and French weed

may to that extent be prevented, and for the purposes of this article,

it is hereby made unlawful to plow fire breaks in any county that is

infested with Russian thistle and_French weed, on any land except

with the consent, previously obtained of the owner of such land.

And such owner shall then be liable to all the provisions of this article

for the destruction of Russian thistle and French weed on such fire

break. Any person plowing any such fire break in any county afore

said on land other than his own without the consent, previously

obtained, of the owner of such land, shall be subject to a fine of not

less then ten dollars nor more than fift dollars, for each half mile

or part of half mile in length of such re break. He shall also be

§ ?.4.c.102.1895.

§ 25. C. 102, 1895.

5 2e,c'.102. 1895.

(21) 417



§ 1712-1717 POLITICAL CODE. Police of the State

§2T. C. 1021895.

§ 28.c.102,1a95.

g 29.e.1cz.1.~s95.

gm. c. 102, 1s9.=.

§ 1. c. -"18. 1883.

am'd.

liable to all the provisions of this article for the destruction of thistle

and French weed on such fire break. He shall also be liable to the

owner of such land for trespass and for damages, and may be sued in

any court of competent jurisdiction.

§ 1713. Expense incurred, amount and how. The board

of commissioners created under section 1690 are authorized to incur

such expenses as in its best judgment shall seem necessary to an

intelligent and efiicient discharge of its duties. It shall file item

ized vouchers for such expenses with the state auditor, who shall

issue his warrants for the respective vouchers, which warrants shall

be paid by the state treasurer out of any money to the credit of the

Russian thistle and French weed fund.

§ 1714. Pay of state commissioners, how drawn. Each

member of the board of commissioners created by section 1690 shall

be entitled to his actual traveling expenses while in the discharge of

his duties in accordance with the provisions of this article, and to‘

three dollars for each day he may be absent from home for hotel

expenses, and toall other legitimate expenses incurred in the discharge

of his duties accordin to the determination of the board, and the

provisions of this artic e. He shall from time to time file itemized

vouchers for_such expenses with the state auditor, who shall issue his

warrants therefor, which warrants shall be paid by the state treasurer

out of any money to the credit of the state Russian thistle and French

weed fund.

§ 1715. Pay of county commissioners and sheriff, amount

Of. Every county commissioner shall receive for every day actually

spent in the performance of his duties under this article, the same

compensation to be paid in the same manner, as he is entitled to for

the discharge of the other duties of his oflice; and any sheriff, if the

duties of this article shall devolve upon him, shall receive the same

compensation, to be paid in the same manner as provided for the

county commissioner.

§ 1716. County auditors furnish blanks. Penalty for fail

ure. It shall be the duty of the county auditor in each county to

prepare blank forms of notice for use in accordance with the provis

ions of this article, and such forms shall, without charge, be furnished

to parties desiring, or whose duty it shall become, to make use of

them. And it shall be the duty of the auditor of each county to

serve all notices which may be required of him by any county commis

sioner in such county, in accordance with the provisions of this arti

cle, in every case making diligent search to ascertain the correct post

oflice address of the parties on whom such service shall so be required

to be made; and any county auditor who shall fail or neglect to dis

charge any duty made incumbent on him by this article, shall be sub

ject to a fine of not less than ten dollars nor more than twenty dollars

to be enforced as provided for other penalties in this article.

Aarrcns 18.— FIRE Escxrns.

§'1'717. Hotel owners must provide fire escapes. The

owners and proprietors of all hotels, factories, public halls, oflices

and other buildings in this state, over two stories in height, are re

quired to provide safe and suitable fire escapes from all rooms above

the second story of such hotel or other building, and when rooms

have no outside windows there shall be atiixed to the windows in the
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hallway leading from such room at least three fire escapes in each

window as herein directed. Such fire escape shall consist of at least

one good cotton rope not less than one inch ih diameter, to be securely

and permanently fastened with iron rings or bolts at a point immedi

ately outside or inside of at least one window in each room above

the second story; and such rope shall be of sufiicient length to reach

to the ground; provided, that if the owner or proprietor of any such

buildings shall provide good and suificient iron ladders extending

from each of the windows herein mentioned, and from points immedi

ately adjacent to each of such windows, to the ground, securely and

-rmanently fastened to such building, or shall have the fire escapelliedder in each of the rooms and hall windows aforesaid, of sufiicient

length to reach from such windows to the ground, he will be deemed

to have complied with the requirements of this section.

§ 1718. Penalty for neglect. Any person violating any of the

provisions of the last section shall be punished by a fine of not less

than twenty-five dollars for each room in such hotel or other build

ing not provided with fire escapes as aforesaid.

Anrrcrs 19.-—-DOOBWAYS nv Pusmc BUILDINGS.

§ 1719. Doors of public buildings, construction of. All

doors of ingress and egress in all buildings used for public assem

blages of any character in this state, including school houses, churches,

theaters, public halls, city halls, court houses, factories, hotels and

all other public buildings, wherein numbers of persons are employed or

are in the habit of meeting together for any purpose, shall be so con

structed as to open and swing outward, and doorways shall not be

less than four feet in width with proper landings and stairways of at

least equal width.

§ 1720. Who shall comply with this article. It shall be

the duty of all persons owning or having charge of such buildings,

including trustees, boards of directors and boards of education, to

comply with the provisions of the last section within six months after

the same shall take effect-, but nothing herein shall be construed to

require a chan e in the width of existing stairways and doorways, and

this article sha l not apply to churches and school houses not within

the limits of any city or village. '

§ 1721. Penalty for failure to comply. Any person failing

to comply with the provisions of this article, or who shall build,

maintain or permit to be used any such building contrary to the pro

visions hereofshall be deemed guilty of a misdemeanor.

ARTICLE 20.—WE1cH'rs AND hinlsuass.

§ 1722. Bushel consists of how many pounds. A bushel

of each of the articles enumerated in this section shall consist of the

number of pounds avoirdupois respectively afiixed to each:

Barley, forty-eight pounds.

Beans, sixty pounds.

Bran, twenty pounds.

Buckwheat, forty-two pounds.

Beets, sixty pounds.

Broom corn seed, thirty pounds.

Corn, shelled, fifty-six pounds.

Z: '1. c. 58. 1883.

§ 1. c. 54. 1887.

§ 2. c. 54. 1887.

§ 3. 0. 54. 1887.

§1.c.37, Pol. C.
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Corn in the ear, seventy pounds.

Clover seed, sixty pounds.

Coal, stone, eighty pounds.

Flax seed, fifty-six pounds.

Lime, eighty pounds.

Oats, thirty-two pounds.

Onions, fifty-two pounds.

Potatoes, Irish, sixty pounds.

Potatoes, sweet, forty-six pounds.

Peas, sixty pounds.

Rye, fifty-six pounds.

Salt, eighty pounds.

Turnips, sixty pounds.

Timothy seed, forty-two pounds.

l/Vheat, sixty pounds. '

§ 1723. Ton Of hay, cubic measure. A ton of hay shall con

sist of two thousand pounds; or by measurement, three hundred and

forty-three cubic feet after the same shall have been stacked thirty

days, or such time as may be agreed upon between the parties.

§ 1724. Perch of stone. A perch of mason work or stone shall

consist of twenty-five feet, cubic measure.

§ 1725. Standard of weights and measures kept by state

treasurer. The state treasurer shall procure and keep in his oflice

the following standards of weights and measures, which shall conform

in every particular to the United States standards of weights and

measures: One bushel, one half bushel, one peck, one half peck, one

quart, one wine gallon,5_one wine half gallon, one wine quart, one wine

pint, one wine gill; such measures shall be made of copper or other

suitable and substantial material; also one surveyor’s chain thirty-three

standard feet in length, one yard measure, one foot measure and one

inch measure; also one one hundred pound weight, one fifty pound

weight, one twenty-five pound weight, one ten pound wei ht, one one

pound weight, one half pound weight, one quarter poun weight, one

one eighth of a pound, one one sixteenth of a pound or one ounce weigh t,

one set of apothecaries’ weights from one pound to one grain, one set of

troy weights from one pound to one grain; besides such other scales,

beams and balances as shall be necessary to test other weights by

these standards; which measures, weights, scales, beams and balances

are hereby declared to be the le al standards of wei hts and measures

for this state. Such treasurer s all be charged wit the custody and

be accountable to the state for the proper use and care of the same.

Such standards shall be used only for testing the standards provided

for in the next section, and such treasurer shall keep a record of all

county weights, measures, beams and balances, marked and tested by

1m.

§ 1726. County commissioners may purchase dupli

cates. The board of county commissioners of each county is author

ized to purchase such duplicates of the above enumerated weights and

measures as it deems necessary for the use of its county in carrving

out the following provisions of this article, which duplicates shall be

paid for by the county and be delivered to the sheriff, who shall be

the sealer of weights and measures for the county, and may appoint

such deputies as he may deem necessary in different parts of the

county, who shall possess the same powers and perform the same

duties under this article as the sherifl’, and may furnish such deputies
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with such duplicates as the board of county commissioners may pro

vide for their separate use, or may allow them to use those provided

for himself.

1727. Bond. Every such sealer and deputy sealer of weights

an measures shall give a bond to the county not less than double the

cost of the duplicates furnished him, conditioned that he will safely

keep and care for the same, and will turn them over to his successor

in ood condition, and upon such bond shall take and subscribe the

oat% required of other county officers.

§ 1728. Sherifi‘ to testweights and measures. The sheriff

as ex officio sealer of weights and measures shall in the month of July

in each year test by his duplicates all scales, weights and measures,

found by him in his county, used as provided in the next section, and

shall give to the person in charge of the same a certificate of the cor

rectness thereof if found to be correct, and if found to be incorrect he

shall cause the same to be made correct if it can be done, and if not,

he shall mark the same “condemned.” He shall keep a record of all

such certificates issued by him and of all his transactions under this

article. For testing any measure, weight or scale as provided in this

section, he may collect from the owner or person in charge the sum of

fifty cents; provided, that when any scale is tested, the certificate

shall cover the weights used with the scale, and the sealer shall not

be allowed to charge more than fifty cents for testing each scale and

its several weights.

§ 1729. County commissioners to prescribe regulations.

The board of county commissioners of each county shall prescribe

by resolution, what kinds and quantities of goods, wares, merchandise,

grain, live stock and produce ma be sold or exchanged with or with

out the use of the standard weig ts and measures and tested scales,

and may change such resolution at any regular meeting, which resolu

tion shall be entered in the minutes of its meeting and published as

part of its proceedin ; and it shall be unlawful for any person, firm

or corporation by t emselves or representatives to use any scale,

weight or measure for computing the quantity of any goods, wares,

merchandise, grain, live stock or produce to be bou ht or sold by him

or them in any greater quantity than that allowe by the board of

county commissioners, without having the same conform to the

standard provided for in this article, and having the same tested as

herein rovided.

Q 1 30. Complaint on violation of law. Duty of sealer.
i Aliy person believing any dealer is violating the provisions of this

article or any resolution of the board of county commissioners

made by authority hereof, may make complaint in writing to any

sealer or deputy sealer and deposit with him five dollars, setting forth

the particular facts relating to such violation and that he has reason

to believe that the same are true. Upon such complaint such sealer

or his deputy shall forthwith test the scale, weights or measures

respecting the matters complained of b his duplicates, and if found

to conform thereto he may convert the ve dollars so deposited to his

own use as his fees for such services. If he finds that any of the

matters complained of are true he shall return the five dollars to the

complainant, and it shall be his duty forthwith to arrest the person in

charge of such scale and take him before a justice of the peace in

the county for trial, and upon conviction, such person, whether the

owner or not, shall be guilty of a misdemeanor and punished accord

§ 2, c. 151. 1885.

am’d.

§ 3. c. 151.1335.

§ 4.0.151. 1885.

§ 5. c.1.'§1.1885.

:1m’d.
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§ 6, c. 151. 1655.

§ 7, c. 151.1885.

am’d.

Q1, 0.98, 1893.

§ ‘Z. c. 98. 1893.

§ 3. c. 98. 1893.

§ 4. c. 98. 159.3.

am’<l.

§§ 5.6. c.98, 1593.

ingl . In all such cases the sealer or deputy sealer makin the test

shelf make and swear to the complaint and shall be entitizd to the

same fees as allowed officers making arrest upon a warrant, besides

the sum of one dollar for making the test. Any sealer may upon his

own view of violation of the provisions of this article, or any such

resolution made by the board of county commissioners of his county,

by authority hereof, arrest and bring to trial such offender in the

manner above provided.

§ 1731. Duty of dealer to have weights, measures or

scales tested. It shall be the duty of each person, firm or corpora

tion who desires to use any scale, weight or measure for computing

the quantity of any goods, wares, merchandise, produce, grain or live

stock to be bought or sold by him or them in eater quantities than

those provided in the resolution of the board o county commissioners

of his county, to send by mail a notice to any sealer to test such scale,

weights or measures, and it shall be the duty of any sealer receiving

such notice to test such scale, weights or measures, within ten days,

and during the time before the same are tested, they may be used for

such purpose, and the person using them shall be liable only for

damages in a civil action.

§ 1732. When act takes efi‘ect. The last five sections shall

take effect and be in force in each county in this state only upon a

resolution to that effect being adopted by the board of county com

missioners thereof.

PUBLIC SCALES.

§ 1733. County commissioners to establish scales. The

board of county commissioners of any county is authorized in its dis

cretion, when petitioned by fifteen or more residents and actual

farmers of the county, to establish and locate public scales at suitable

railway stations in its county.

§ 1734. Gare and capacity of scales. Such scales shall be

purchased by the county, and shall be under cover, and of not less

than five tons’ weighing capacity, a11d shall be the property of the

county, and at all times under its control and subject to removal when

the county commissioners shall so require.

§ 1736. Appointment of weighmasters. Bond. The board

shall also appoint at each place where it establishes such scales, a public

weighmaster, who shall have the custody and care of such property,

and who shall give a bond in the sum of five hundred dollars, condi

tioned for the safe-keeping of the same and for the faithful and

impartial discharge of his duties. .

§ 1736. Weighmasters to keep record. Each public Weig -

master shall keep a stub record of all weighing, which record and

the receipt of such weighmaster shall show for whom property was

wei hed, and shall, with such receipt, constitute prima facie evidence

of t 1e facts therein contained.

§ 1737. Compensation. Removal. Such public weighmas

ters shall receive such compensation and shall be govemed by such

rules and regulations as may be adopted by the board of county com

missioners, and may be removed at any time by such board for cause.
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ARTICLE 21. — LICENSES.

PEDDLERS AND AUCTIONEEBS.

§ 1738. When peddling unlawful. It shall be unlawful for

any person to travel from place to place in any county within this

state for the purpose of carrying to sell, or exposing or offering for

sale, barter or exchange at retail, any goods, wares, merchandise or

other articles of trade whatsoever, except as hereinafter provided,

whether by sample or otherwise, and whether such goods, wares, mer

chandise, notions or other articles of trade whatsoever, are delivered

at the time of sale, or to be delivered at some future time, unless such

person shall have first obtained a license as a peddler as hereinafter

provided, but this article shall not revent any manufacturer,

mechanic, nurseryman or farmer from selling his work or production

by himself, or any patent right dealer from selling his own inven

tion, or to prevent an person from selling or offering to sell

at wholesale to dealers on y, any goods, wares or merchandise whatso

ever, or to prevent train boys from selling to persons traveling on

railroad trains, or to prevent any person who by reason of being blind

or deaf and dumb is incapacitated for hard manual labor, from selling

goods, wares or merchandise on foot or with one horse and wagon,

without a license.

§ 1739. License to peddle, how obtained. Each person

desiring to obtain a license as a peddler shall make application in

writing to the county auditor of the county in which he desires to

peddle, which application shall be signed by the applicant, and shall

state in what manner the applicant desires to travel as a peddler,

whether on foot or with one or more horses or other beasts of burden.

§ 1740. License fee. . Each applicant before he shall be entitled

to such license shall pay into the county treasury of the county where

such application is made the following fees: If for a license to travel

on foot, including railroads or other public conveyance, the sum of

fifteen dollars-, if for a license to travel and carry his goods with a

single horse or other beast carrying or drawin a burden, the sum of

twenty-five dollars; if for a license to travel wit a vehicle or carriage

drawn by two or more horses or other animals, the sum of forty dollars.

§ 1741. License, how issued. The county auditor, upon the

filing of such application together with the treasurer’s receipt for the

proper license fee, shall grant to such applicant a license under his

official seal, authorizing such licensee to travel and pursue the busi

ness in the manner stated in his application, for the term of one year;

provided, that all such licenses shall expire on the thirtieth day of

April of each year, and the amount to be charged for each license

shall be reckoned proportionately for that part of the year from the

first day of the month in which such license is issued to the first day

of May following; but no license shall be issued under this article for

a less sum than five dollars; provided, further, that the county auditor

may issue a like license without the payment of any license fee to

any applicant who shall prove to the satisfaction of such auditor that

he served as a soldier in the United States army or navy during the late

Rebellion, and was thereby disabled and rendered unfit for hard manual

labor, and was honorably discharged from such United States army

or navy.

§ 1. 0. 142. 1890.

amkl.

§ 2, c. 142. 1890.

am‘d.

5 3. c. 142. 1890.

am’d.

5 4, c. 142. 1890.
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§ 5, 0. 142. 1890.

§ 6, c. 143. 1890.

§§ 1. 2. c. 136.

1890.

§ 3, c. 136. 1890.

am’d.

§ 4. c. 136. 1890.

- am’d.

§ 5, 0. 136. 1890.

§ 6, 0. 136. 1890.

§ 1742. Penalty for violation. Any person found traveling

or tradin in any count in this state contrary to the provisions of

this article, or who shal refuse to produce his license for examination

when requested so to do by any resident or ofiicer of the county in

which such person shall be traveling as a peddler, shall be deemed

guilty of a misdemeanor, and upon conviction is punishable by a fine

not exceeding twenty-five dollars, or by imprisonment in the county

{')ailbvy)here the offense was committed, not exceeding thirty days, or

th.
y§ 1743. Act not to apply to incorporated towns or cities.

Nothing contained in this article shall be so construed as to impair,

interfere with or take away any of the existing rights or authority of

incorporated cities, towns and villages to license and regulate peddlers

within their incorporated limits.

EXPRESS COMPANIES.

§ 1744. License, how procured. Each express company

doing an express business within this state shall, on or before the

first day of August of each year, procure a license from the state

auditor, which license shall contain the name, population and license

fee of every station, city and village wherein such express company

is doing business. The words “express company” shall mean any

person, company or corporation doing an express business.

§ 1745. License fee, how determined. The state auditor

shall charge and the state treasurer shall collect from each express

company doing business within this state a license fee of five dollars

for each station, city and village havin two hundred or less inhabi

tants and ten dollars license fee for eac station, city or village hav

ing between two hundred and one thousand inhabitants in which they

have an agent, and twenty-five dollars license fee for each and every

station, city and village having not less than one thousand nor more

than three thousand inhabitants, and a license fee of fifty dollars for

each station, city or village having over three thousand inhabitants in

which they are doing business; provided, that one or all or any num

ber of stations, cities or villages may be named in one and the same

license issued to one and the same company.

§ 1746. Express companies to furnish list of towns and

cities. Each express company doing business in this state shall, on

or before the first day of July, each year, make out and deliver to the

state auditor a certified list of all stations, cities, towns and villages in

which they are doing business in this state.

§ 1747. Notice of license fee required. The state auditor

shall immediately thereupon determine the number of inhabitants of

each station, city and village according to the last census, state or

federal, and he shall satisfy himself of the correctness of the list sent

him. He shall then notify each express company of the number of

inhabitants and the license fee required for each station, city and

village wherein they are doing business, and the total amount of such

license fee which they are required to pay in this state, which notice

shall be sent to the president, secretary or treasurer of the proper

express company, as soon as possible after the first day of July of

each year.

3 1748. License fee turned into state treasury The state

au itor upon the payment of the license fee herein required shall
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issue a license to the company entitled thereto; and he shall pay all

license fees into the state treasury and take the state treasurer’s receipt

therefor, which fees shall be credited to the general fund.

§ 1749. Books of record. The state auditor and treasurer shall

each keep a book in which shall be entered the name of each express

company doing business in this state, the names of stations, cities,

towns and villages in which they are doing business, and the number

of inhabitants of each, also the amount of license fee collected for

each station, city, town and village.

§ 1760. Penalty for violation of this article. Any express

company doin business in this state and failing to comply with the

provisions of t is article shall be subject to a fine of not less than two

hundred dollars nor more than one thousand dollars for each ofl’ense,

and no property belongin to such company shall be exempt from

seizure and sale for such ne.

SLEEPING CAR COMPANIES.

§ 1761. License, amount of. All companies, corporations or

persons, other than railway corporations operating railroads in this

state, shall be re uired to pay a license fee of one hundred dollars per

annum on each s eeping car run or operated on any railroad in this

state; provided, that the aggregate amount of such license fee shall

not exceed the sum of five thousand dollars per annum. _

§ 1762. License fee, when paid. License. The license

herein required shall be issued for one year beginning on the first

day of May in each year, and it shall be the duty of such companies,

corporations or persons to pay such license fee into the state treasury

on or before the first day of May in each year, and the state treasurer

shall issue a duplicate receipt for such payments. Such license shall

be issued by the secretary of state, and he shall issue a license for

each sleeping car on which the license fee shall have been paid.

Such duplicate receipt of the state treasurer filed with the secretary

of state, shall be evidence of the number of sleeping cars on which

such license fee has been paid.

§ 1763. Statement to be filed with state treasurer. It

shall be the duty of each company, corporation or person, at the

time of the payments herein required to be made, to file with the

state treasurer a sworn statement which statement shall contain the

number of sleeping cars with the names thereof, to be run or operated

in the state by such company, corporation or person during the year

for which such license is applied for, and for the purpose of ascer

taining the truth of such aflidavit, full power is vested in the com

missioners of railroads to examine under oath, the oflicer or

employees of such companies, corporations or persons, and if any

person so examined shall knowingly or willfully swear falsel con

cerning the matter aforesaid, he shall be guilty of perjury. or the

purpose of securing the payment of such license fee the state shall

have a lien upon all property of such companies, corporations or

persons, and such lien shall have priority over all other liens, claims

or demands inst such companies, corporations or persons.

§ 1754.

received by the state treasurer under the provisions of this article

shall be by him immediately placed to the credit of the general fund

of the state.

_._}_,.

'cense fee credited to general fund. All money _

§ 7. c. 136. 1890.

am'd.

§ 8. 0. 136. 1890.

'5' 1. c. 137.1890.

§§ 2. 3. c. 137.

aln'd.

§ 4, 0. 137.1890.

am’d.
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§ 6. (2.137. 1890.

am’d.

§ 7, c. 131. 1890.

§ S. 0. 137. 1590.

§ 1. o. 32. Pol. (‘.

§ 1. 0. 107. 1890.

am‘d.

§ 1765. Penalty for failure to comply with this article.

If any company, co ration or person operating or running sleeping

cars in this state sha l fail to furnish the sworn statement as aforesaid,

at the time and in the manner provided by law, or to pay the license

fees as herein provided, and such default shall continue durin the

period of thirty days, such company, corporation or person shal be

subject to a penalty equal to twenty-five per cent of the license fees

due under the provisions of this article, and the state treasurer shall

forthwith ascertain the amount of such license fees due from such

company, corporation or person as nearly as may be and shall thereupon

collect such license fees together with such penalty. The amount of

license fees ascertained by the state treasurer as aforesaid, shall,

together with such penalties be by him entered in a book to be kept

for that purpose, and such entry, when 'so made, shall stand in the

place of the sworn statement required to be made by such companies,

corporations or persons, and shall in all courts in this state, be

evidence of the amount of such license fees and penalty, and of the

other facts stated therein pursuant to this article.

§ 1756. Distress and sale. At any time after the expiration

of the period of thirty days, after any license has become due and

payable under the provisions of this article, the state treasurer shall

distrain sufiicient property, goods or chattels, if found within the

state, to pay such license fees and penalty, and the costs of sale, and

shall immediately advertise the same for sale in at least three news

papers published in the state, stating the time when and place where

such property will be sold, which notice shall be published for four

weeks. Such sale shall take place at some point in this state and the

proceeds of the same shall be applied to the payment of the license

fees due, together with such penalties and costs. The delinquent

company, corporation or person, may pay such license, penalty and

costs at any time before the sale of the property distrained, and

thereupon all further proceedings in connection with such distress

shall cease and the property be returned to the owner thereof.

§ 1757. What sleeping cars exempt. The provisions of this

article shall apply to all companies, corporations or persons running

or operating sleeping cars in this state; provided, that sleeping cars

owned and operated exclusively by railroad companies doing business

in this state, as a part of their railway equipment, shall be exempt

from the provisions of this article.

ARTICLE 22.—Loos AND LUMBER.

§ 1768. Lawful to boom logs in navigable rivers. It shall

be lawful for any person, having logs or lumber in any stream navi

gable for water crafts in this state, to boom such logs or lumber along

the shore, and to secure the boom by means of piles driven in the

stream, or by chains, ropes, timber or traverse poles made fast at

points along the shore; provided, that there shall be at all times sufli

cient channel left clear for the free passage of any crafts or rafts

usually navigating such stream.

ARTICLE 23.—O1L INSPECTION.

§ 1769. Inspector. Appointment. Removal. There shall

be appointed by the govemor, by and with the advice and consent of
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the senate, at each biennial session of the legislative assembly, a

suitable person, resident of this state, who is not interested in manu

facturing, dealing in or vending any illuminating oils manufactured

from petroleum, a state oil inspector, whose term of oflice shall be two

years commencing on the first Tuesday in April succeeding his ap

pointment and until his successor is appointed and qualified. The

governor shall have power to remove such person from office when

ever it shall appear to him from good and sufiicient evidence that

such ofiicer is guilty of malfeasance or nonfeasance in the perform

ance of his duty, and may fill any vacancy arising from such removal,

or from resignation, death or removal from the state, by a new ap

pointment.

§ 1760. Oils, how inspected. It shall be the duty of such 52. c. 101.

inspector to examine and test as provided by this article, the quality 1' °' ‘

of all mineral or petroleum oil, or any oil, fluid or substance which is

a product of petroleum or into which petroleum enters or is found as

a constituent element, whether manufactured in this state or not, be

fore the same is offered for sale or sold for illuminating purposes

within the state; and such inspection shall be conducted in the fol

lowing manner: The test shall be made in the Thagliabue open cup

tester or commercial tester, and in using the tester the oil shall not be

heated after it has attained the temperature of one hundred de ees

Fahrenheit faster than three degrees a minute, and the flame 0 the

lamp shall be so adjusted that the rise in temperature shall be as near

to two degrees per minute as practicable, and the tapers used in mak

ing the test shall be such as shall give a clean flame as nearly uniform

in size as is practicable, and such inspector shall give such instruc

tions as in his jud ment shall be necessary to secure uniformity in

the methods of m ing the tests, and it shall be unlawful to use or

sell any illuminating oil which on the application of a well-lighted

taper, or similar flame, will take fire and bum at a temperature below

that of one hundred and twenty degrees above the zero point of

Fahrenheit’s thermometer as shown by such apparatus, or which for

any reasons whatever shall not remain clear and transparent upon

being cooled to a temperature equal to that of twenty degrees above

the zero point of such thermometer, or which shall deposit any solid

particles of parafline when cooled as aforesaid; and the casks, barrel

or other package containing the same shall be marked “rejected”

and such brands or devices as are hereinafter mentioned for approval

or rejection of oils shall further contain the words “fire test,” fol

lowed by numerals stating the temperature at which such oil will

burn upon application of the test prescribed by this article; provided,

that the inspector may use for this purpose numerals that are divisible

only by ten.

1761. Duties and powers of inspectors. Bond. Dep- §3,¢_107,1$90_

utles. The person appointed state oil inspector shall, before enter

in upon the duties of his oflice, take the oath required of other civil

0 cers, and execute a bond to the state in the sum of five thousand

dollars with sureties to be ap roved by the governor, conditioned for

the faithful performance o his duties. The inspector when so

appointed and qualified is empowered to appoint a suitable number

of deputies who are not interested in manufacturing, dealing in or

vending any illuminating oil manufactured from petroleum. Such

deputies are empowered to perform the duties of inspection of oils

and shall be liable to the same penalties as the state oil inspector,
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§ 4, c. 107, 1890.

a.m’d.

§ 5, c. 107. 1390.

and such inspector ma remove any of the deputies and appoint others

in their place. Each eputy shall before entering upon the duties of

his ofiice take a like oath and execute a bond as aforesaid in the sum

of not less than one thousand dollars nor more than five thousand

dollars as the state inspector may direct, which bond with such sure

ties shall be approved by the county judge and filed in the oflice of

the clerk of the district court of the count for which such deputy

inspector is appointed. Such inspector and is deputies are empow

ered to and the shall upon application and the tender of the fees

herein provided or, enter into any store, shop or warehouse, in which \

such illuminating oils are kept for sale, and inspect and test such oils,

branding the barrels in which the same are contained as provided in

this article. They shall upon application and tender of the fees, during

business hours, inspect and test all illuminating oils standing upon a

railway track in what is known as tank cars, in which it is shipped

into this state, and the same shall not be drawn oif into a warehouse

tank or unloaded until so inspected, and no oil subject to test as

herein provided shall be drawn ofl’ or removed fi‘om the tank, cask,

barrel or other vessel in which it has been shipped into this state,

until the same has been tested as herein provided. When such oil

in the tank, railroad car, cask, barrel or other vessel in which it was

shipped has been inspected as provided above, no other inspection

shall be necessary, but the inspector and his deputy shall, when such

oil is put into barrels, brand the same as provided in this article

without charge. The inspector and his deputies shall be authorized

and empowered, in case they or either of them shall find on the prem

ises of any person, any illuminating oils which appear to be unin

spected, duly to inspect the same, and shall charge therefor the fees

allowed by this article, and shall have a lien on such oils so inspected

for such fees, which lien may be enforced as provided in cases of liens

on personal property. The decision of any deputy inspector on any

barrel of oil shall be subject to appeal to the state inspector, whose

decision shall be final.

§ 1762. Fees for inspection. They shall be entitled to demand

and receive from the owner or person calling upon them, or for whom

they shall inspect, the sum of fort cents for testing and marking a

single barrel; thirty cents each when not exceeding five in number;

twenty-five cents each when not exceeding ten in number, and fifteen

cents per barrel when the number of barrels is greater than ten sub

mitted at one time for inspection. \Vhen the amount contained in

any tank, cask or other vessel shall exceed fifty gallons, each fifty

gallons shall constitute a barrel. All oils in quantities less than fifty

barrels shall be inspected at a railroad or river station, unless the per

son requesting such inspection shall pay the inspector in advance in

addition to the compensation hereinbefore provided ten cents

per mile for each mile necessarily traveled in going to a11d returning

from the place where such inspection is to be made, the distance to

be computed from the place of residence of such inspector.

§ 1763. Brands to be used. Penalty for selling rejected

oils. The inspector and his deputy shall provide themselves at their

own expense with the necessary instruments and apparatus, stencils,

brands and stamps for testin and marking the quality of illuminat

ing oils. The inspector shalfprepare the forms of all stencils, brands

and stamps provided for in this article, and also all necessary rules

and regulations for inspection, not inconsistent with the provisions
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of this article, and such rules and regulations shall be binding on all

his deputies in the state. Any person selling or disposing of oil

which has been rejected is guilty of a misdemeanor and on conviction

thereof shall be subject to a fine of not exceeding five hundred dollars

or to imprisonment in the county jail for a term not exceeding six

months, or to both. The inspector or his deputies may, in their dis

cretion, without fee, at any time subject such oils to a reinspection as

provided in section 1760, and if on such reinspection any of such oil

shall fail to meet the requirements of this article, the inspector or

deputy shall erase the brand “approved” from the barrel or other

vessel containing such oil, and shall brand thereon the wor “rejected

for illuminating purposes,” and it shall thereafter be unlawful to sell

or dispose of such oil, and the person so offending shall be guilty of

a misdemeanor and be subject to the penalty in this section provided.

§ 1764. Inspector to_ keep record. It shall be the dut of

each deputy inspector to keep a true and accurate record of al oil

inspected by him, which record shall state the date of inspection, the

number of barrels as near as they can be ascertained and the name of

the person for whom inspected, and he shall make a report to the

state inspector at the end of each month containing a true transcript

of such record, and it shall be the duty of the state inspector to keep

a like record of all oils inspected by him, and at the end of each year

to make a report to the secretary of state of the number of barrels so

inspected and the name of the person for whom inspected, also the

amount of inferior or unsafe oils for illuminating purposes, with the

name of the dealer in whose hands found and from whom received by

such dealer. Such record shall be open to the inspection of any per

son interested. '

§ 1765. Selling uninspected oils. False brands. Penalty.

If any person sells or attempts to sell in this state any such oils to be

consumed for illuminating purposes within the state, whether manu

factured in the state or not, without first having the same inspected

as hereinbefore provide(l, he shall be guilty of a misdemeanor, and on

conviction thereof shall be fined in a sum not less than one hundred dol

lars nor more than five hundred dollars, and if any person shall

falsely brand any cask, barrel or other vessel contrary to the provisions

of this article or shall refill or use any barrel having the inspection

brand thereon, without having the oil therein inspected, he is guilty

of a misdemeanor, and on conviction thereof shall be subject to a fine

of not exceeding five hundred dollars or to imprisonment in the county

jail for a term not exceeding six months, or to both.

§ 1766. Penalty. Whoever knowingl uses, sells or offers for

sale for illuminating purposes any oil or product of petroleum, except

as hereinafter provided, before the same has been inspected and

branded as herein provided, is guilty of a misdemeanor and on con

viction thereof is subject to a fine of not exceeding one hundred

dollars or to imprisonment in the county jail for a term not exceed

ing sixty days, or to both.

§ 1767. Penalty for failure to destroy brand on empty

cask. Any person selling or dealing in illuminating oils produced

from petroleum who sells or disposes of an empty cask or barrel which

has been branded by the state inspector or deputy, before canceling,

removing and etfacing such brand, shall be deemed guilty of a misde

meanor, and on conviction thereof shall be subject to a fine in any

sum not exceeding five dollars for each cask or barrel thus disposed of.

§ 6, (3. 107, 1590.

§ '1', c. 107, 1890.

§ B, c. 107, 1890.

§ 9, C. 107. 1890.
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§ 11, 0.107. 1890.

§ 12, 0. 10'1',lS90.
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§ 14, c. 107,18“).
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§ 1768. Penalty for adulteration. No person shall fraudu

lently adulterate with any substance whatever for the purpose of sale,

or for use for illuminating purposes, any oil obtained from petroleum or

from coal, in such manner as to render it dangerous to use, nor shall

any person knowingly sell or offer for sale any oil obtained from

petroleum or from coal, or from the product of either, for illuminating

purposes within this state, which, by reason of being adulterated or for

any reason whatever will flash at a temperature of less than one hundred

degrees Fahrenheit, under the test herein prescribed. Any person vio

lating any of the provisions of this section shall be guilty of a misde

meanor, and upon conviction thereof shall be subject to a fine in any

sum not exceeding five hundred dollars, or to imprisonment in the

county jail for a term not exceeding six months, or to both.

§ 1769. Liability for violation of this article. Whoever

knowingly sells or keeps for sale to be consumed in this state any

illuminating oil manufactured from petroleum or its products, and not

inspected as provided in this article shall be responsible to any person

injured for an violation of the provisions of this article by himself

or by an clerk or person in his employ in the sale of such oil.

§ 17 O. Complaints for violation. The inspector or any

deputy having knowledge of the violation of any of the provis

ions of this article shall enter complaint before any court of compe

tent jurisdiction against the person so offending, and in case they

neglect to enter such complaint the inspector or deputy so failing

shall be deemed guilty of a misdemeanor, and on conviction thereof

shallbe fined in any sum not exceeding one hundred dollars and shall

be removed from ofiice.

§ 1771. Inspector prohibited from dealing in oils. No

inspector or deputy shall while in office trafic directly or indirectly

in any article in which petroleum or other product thereof is a con

stituent part, which he is appointed to inspect, and any inspector or

deput who violates any of the provisions of this section is guilty of

a mi emeanor and on conviction thereof shall be fined in any sum

not exceeding five hundred dollars and be removed from ofiice.

§ 1772. Further penalty. Any person violating any of the

provisions of this article, for which violation a penalty is not herein

expressly provided, shall be deemed guilty of a misdemeanor, and

shall on conviction thereof be punished by a fine not exceeding five

hundred dollars or by imprisonment in the county jail fora period not

exoeedin six months, or by both.

§ 1'77 . What exempt from this article. Nothin in this

article shall prevent the use of gas or vapor from oils for i uminat

ing purposes when the oils from which such gas or vapor is generated

are contained in closed reservoirs outside of the buildin illuminated

or lighted by such gas, nor shall anything in this artic e be so con

strued as to prevent the use in street lamps of lighter products of

petroleum, such as gasoline, benzine, benzole and naphtha.

ARTICLE 24. — ABSTRACTEBS.

§ 1774. Abstracters to give bonds. It shall be unlawful

for any person, firm or corporation to engage in the business of mak

ing or compiling abstracts of title to real estate in this state, or to

demand and receive pay for the same without first having for use in

such business a complete set of abstract books of all instruments
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filed or of record in the office of the register of deeds in and for the

county in which such business is to be conducted, or in good faith

engaged in the preparation of such books, and without first filing in

the office of the county auditor of the county in which such business

is to be conducted, a bond to the county in the penal sum of

ten thousand dollars, with not less than three sureties to be approved

by the board of county commissioners of such county, conditioned

for the payment by such abstracters of any and all damages that

may accrue to any person for whom any abstract or certificate of title

is made by reason of any error, deficiency or mistake in any abstract

or certificate of title made and issued by such person, firm or cor

poration; provided, that in counties containing less than ten thousand

inhabitants, the bond herein required shall -be five thousand dollars.

§ 1775. Certificate issued, when. When any_ abstracter

shall have filed his bond and the same shall have been approved as

above provided, he shall be entitled to receive from such county

auditor a certificate reciting that such bond has been duly approved

and that the same has been filed in his oflice, which certificate shall

be valid so long as such abstracter shall maintain his sureties upon

the bond, unimpaired.

§ 1776. Certificate of authority. It is the duty of the county

auditor after the bond of any abstracter shall have been filed and

approved to issue to such abstracter on demand a certificate of

authority in writing, under his hand and oflicial seal, which shall

authorize him to make such abstracts. Such certificate shall con

tinue in force for five years, unless recalled or canceled as provided

in the next section. After such certificate shall have been issued,

the person, firm or corporation holdin the same during the continu

ance of such certificate shall have ful access to all records of the

county during ofiice hours; and it is the duty of any person, firm or

corporation holdin such certificate, to furnish an abstract of the title

to any tract of lan in such county when requested so to do, on pay

ment of the fees hereinafter provided. '

§ 1777. Additional security. The bond herein provided for

may run during the continuance of such person, firm or corporation in

such abstract business, not to exceed five years, and the board of county

commissioners, may at any time require such abstracter upon ten

days’ notice to furnish an additional bond, and show cause why the

same should not be "declared invalid, and the certificate thereof

recalled and annulled, and if within such time such additional bond

is not furnished and no sufficient reason is shown to the commis

sioners why the same should not be required, then the certificate

issued to such abstracter shall be recalled and annulled.

§ 1778. Appeal. The abstracter or complainant may have an

appeal to the district court of such county from the decision of the

board of county commissioners, by preserving the evidence taken at

the hearing, which shall be certified up by the county auditor of such

county; and such appeal shall be summarily decided by the court on

such evidence, and the costs of such appeal, including the furnishing

of such evidence, shall be adjudged against the defeated party.

§ 1779. Penalty for violation. Any person, firm or co

tion violating any of the provisions of this article shall be deemed

guilty of a misdemeanor, and upon conviction thereof shall be

punished by a fine not exceeding one hundred dollars nor less than

twenty-five dollars for each otfense.

rp<>ra- -

§ 2. c. 1. 1889.

§ 2. 0.1.1889.
am’d.

§ 4. c. 1. 1839.
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§ 6. c. 1. 1889.

am’d.

§ 7. c. 1. 15:9.

am’d.

§ 8, c. 1. 1859.

§ 1. c. 12.6.1891.

§ 2, c. 126.1591.

§ 3, ('.. 126. 1891.

§ 4, c. 126. 1591.

§ 1780. 0fl1cer’s certificates to abstracts. The provisions

of this article shall not be construed to prevent the register of deeds,

county treasurer, and clerks of court of the different counties from

certifying to abstracts of title to lands from the records of the respec

tive ofiices; but such officers shall be liable on their official bond for

the faithful performance of all acts as abstracters.

§ 1781. Fees. For making and certifying to abstracts under

the provisions of this article, the followin fees and no more shall be

allowed: For the first entry on any one a stract, one dollar; for each

subsequent entry or transfer on such abstract, twenty-five "cents; for

entry relating to taxes, twenty-five cents; for entry relating to mechan

ic’s liens, twenty-five cents; for entry as to judgments, which may

constitute liens on the property so abstracted, fifteen cents for each

name certified to; for certificate to abstract, twenty-five cents. It

shall be the duty of such abstracters to continue any abstract so made

by them, on the payment of twenty-five cents for each entry made

thereon, and twenty-five cents for the certificate of continuation

thereto. Each and every deed, mortgage, affidavit, lease, lis pendens.

judgment, mechanic’s lien or other instrument on file or of record in

the otficcs of the registers of deeds or clerks of court affecting the

title to the real estate so abstracted shall constitute an entry; for the

abstracting of estates in county courts which are not recorded in the

office of the register of deeds, such fees may be charged by such

abstracters as may be reasonable, but in no case to exceed five dollars

for each estate.

§ 1782. Seal. Any person, firm or corporation fumisl1ing ab

stracts of title to real property under the provisions of this article,

shall first provide a seal, which seal shall have stamped thereon the

name and location of such person, firm or corporation. and shall de

posit with the county auditor an impression of such seal before the

certificate mentioned in section 1776 shall issue, which seal shall be

afiixed to every abstract or certificate of title, issued by such ab

stracters.

ARTICLE 25.-PuB1.1o Waaanousas.

§ 1783. Commissioners of railroads, powers and duties.

The duties imposed b the provisions of this article and the powers

conferred herein devo ve upon the commissioners of railroads.

§ 1784. Handling, weighing and storage of grain. It shall

be the duty of the commissioners of railroads to supervise the handling,

weighin and storage of grain and seed; to establish all necessary

rules and regulations for the wei hing of grain and for the manage

ment of the public warehouses o the state, so far as such rules and

regulations may be necessary to enforce the provisions of this article

or any law in this state in regard to the same, investigate all com-'

plaints of fraud or oppression in the grain trade of this state, and cor

rect the same as far as it may be in their power.

§ 1785. Rules to be published. The rules and regulations so

established shall be printed and published by the commissioners of

railroads in such manner as to give the greatest publicity thereto, and

the same shall be in force and effect until they are changed or abro

gated by such commissioners in a like public manner.

§ 1786. Public warehouses defined. All buildings, elevators

or warehouses in this state, erected and operated, or which may here
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after be erected and operated by any person, association, copartner

ship, corporation or trust for the purpose of buying, selling, storing,

shipping or handling grain for profit, are declared public warehouses,

and the person, association, or copartnership owning or operatin such

buildings, elevators or warehouses which are now or may herea ter be

located or doing business within this state, whether such owners or

operators reside within this state or not are public warehousemen

within the meaning of this article, and none of the provisions of this

article shall be construed so as to permit discrimination with refer

ence to the buying, receiving and handling grain of standard grades,

or in regard to the persons offering such rain for sale, storage or

h8l1(l%i'I71§ at such public warehouses, while t e same are in operation.

An§ annual state license must be obtained through the commissioners

of railroads for each and every public grain warehouse in operation

-in this state. No license issued under this article shall describe more

than one public grain warehouse, or grant permission to operate any

other public in warehouse than the one therein described. The

license fee is ereby fixed at two dollars for warehouses of a capacity

of less than ten thousand bushels; and three dollars for warehouses of

a capacity of ten thousand bushels and over, for each public grain

warehouse; provided, that before any license is issued the person

applying therefor shall file with the commissioners of railroads the

receipt of the state treasurer, showin that the applicant has paid into

the state treasury the amount of sai license fee.

'7. License, how obtained. Fee, how determined. §1,e.115,1s9.'>.

§ 1788. License to be conspicuously posted. Penalty. §2.c.11.'>.1s95.

The license thus obtained shall be posted in a conspicuous place in

the public warehouse so licensed. Every such license shall expire on

'the _first day of August next followin the issuance thereof, and no

license shall run for a longer period t an one year. Any person or

association, who shall transact the business of public warehouseman

without first procuring a license as herein provided, shall on convic

tion, be fined in a sum not less than twenty-five dollars for each and

every day such business is carried on.

§ 1789. Bondtobe filed. The proprietor, lessee or manager §5- ¢- 126-1891of ‘any public warehouse or elevator in this state shall file with the mid‘

commissioners of railroads a bond to the state with good and suflicient

sureties to be approved by such commissioners in the penal sum of

not less than five thousand nor more than seventy-five thousand dol

lars, in the discretion of the commissioners, conditioned for the faith

ful performance of their duty as public warehousemen and a compli

ance with all the laws of this state in relation thereto. One bond only

need be given for any line of elevators or warehouses owned, con

trolled or operated by one individual, firm or corporation. Such bond,

specifying the location of each elevator or warehouse operated by

such individual, firm or corporation, shall be in a suflicient amount

to protect the holders of outstanding tickets.

§ 1790. Warehouse receipts, what to contain. All owners 3-6, C, 126, 11501.

of such elevators and warehouses shall, upon the request of any per

son delivering ain thereat, give a warehouse receipt therefor, subjectto the order ogrthe owner or consignee, which receipt shall bear date

corresponding with the receipt of the grain, and shall state upon its

face the quantity and grade fixed upon the same. All warehouse

receipts shall be consecutively numbered, and no two receipts bearing

the same number and series shall be issued during the same year.
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No warehouse receipt shall be issued except upon actual delivery of

grain into such warehouse. No such warehouseman shall insert in

any warehouse receipt issued by him an lan uage in anywise limit- -

ing or modifying his liability as impose by t e laws of this state.

§ 1791. What storage receipts shall express. Each storage

receipt issued in this state shall expressly provide that at the option

of the holder of such receipt the kind, ualit and quantity of grain

for which such receipt was issued shal be elivered back to him at

the same place where it was received upon the payment of a reason

able charge per bushel for receiving, handling, storing and insurance

charges, such charges to be fixed by express terms in the storage

receipt at the time of receiving the grain at the elevator or warehouse

and at the time of issuing the receipt; but_ no charges shall be made

for cleaning grain unless such grain has been actually cleaned; and

nothing in this section shall be construed to require the delivery of

the identical grain specified in the receipt so presented, but an equal.

amount of the same grade, except wheat placed in special bins.

§ 1792. Bailment, not a sale. Insolvency. Whenever any

in shall be delivered to any person, association, firm or corporation

oing a grain, warehouse or grain elevator business in this state and

the receipt issued therefor provides for the delivery of a like amount

and grade to the holder thereof in return, such delivery shall be a

bailment and not a sale of the grain so delivered, and in no case shall

the grain so stored be liable to seizure upon process of any court in

an action against such bailee, except actions by owners of such ware

house receipts to enforce the terms thereof. but such grain shall at

all times in the event of the failure or insolvency of such bailee be

first applied exclusively to the redemption of outstanding warehouse

receipts for grain so stored with such bailee.

on hand in any particular elevator or warehouse shall first be applied

to the redemption and satisfaction of receipts issued by such ware

house.

§ 1793. Larceny. Punishment.

member of any association, firm or corporation doin a grain, ware

house or grain elevator business in this state, who sha l, after demand,

tender and offer as provided in the last section, willfully neglect or

refuse to deliver to the person making such demand, the full amount

of grain of the grade or the market value thereof which such person

is entitled to demand of such bailee, shall be deemed guilty of larceny.

§ 1794. Rates Of storage. The charges for storage and hand

ling of grain shall not exceed the following rates: For receiving,

elevating, insuring, delivering and twenty days’ storage, two cents per

bushel. Storage rates after the first twenty days, one-half cent for

each fifteen days or fraction thereof, and not exceeding five cents for

six months. The grain shall be kept insured_at the expense of the

warehouseman for the benefit. of the owner.

§ 1795. Penalty for violation of this article. Any person

who shall knowingly cheat, or falsely weigh any wheat or other a '

cultural products, or who shall violate any of the provisions of t is

article shall be deemed guilty of a misdemeanor, and shall on convic

tion thereof be subject to a fine of not less than two hundred dollars

nor more than one thousand dollars and be imprisoned in the peni

tentiary for a period not exceeding one year, in the discretion of the

court.

Each person and each

And in such event grain '
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ERECTION OF GRAIN WAREHOUSES ON RAILROAD RIGHT OF WAY.

§ 1796. Construction of warehouses on right of way. Any

two or more persons who have or shall by articles of agreement in writ

ing associate themselves together under any name assumed by them

for the purpose of operating a warehouse or elevator for the purchase,

storage and shipping of wheat or other grain within this state, may

make an application in writing to any railroad company or corpora

tion organized under the laws of this state, or doing business therein,

tobe permitted to construct, maintain and operate a warehouse or

elevator at any of its regular way stations upon its right of way, to be

used for the purpose aforesaid, and the railroad company or corpora

tion so applied to shall grant such application without regard to the

capacity of such elevator or warehouse and without discrimination as

to persons, and in the order in which such applications shall be

presented.

5 1797. Public warehouses, how rental to be determined.

All elevators or warehouses erected under the rovisions of the last

section shall be kept open for the transaction 0 business during such

portion of the year as may be required by the laws of the state, or

commissioners of railroads. The associations or corporations which

shall avail themselves of the benefits of this section are declared to

be public corporations, subject to legislative supervision and control

at all times and in all particulars in which rights or powers are con

ferred upon them by the provisions hereof. Before the application

hereinbefore mentioned need be granted by any railroad company or

corporation, the association making the same shall pay or secure to

such railroad company or corporation such compensation for the right,

privilege or franchise demanded in such petition as may be a eed

upon between the parties as a just and reasonable yearly rentalt ere

for, or a fixed or certain amount to be paid in one sum in lieu of a

rental to be paid annually for the use and occupation of the site

occupied by such warehouse or elevator and the uses and privileges

connected therewith. If they fail to agree upon such yearly rental,

or upon a gross sum to be paid in lieu thereof, all further proceedings

shall be had under the chapter on eminent domain in the code of civil

procedure.

§ 1798. Side tracks to be provided by railroad company.

Every railroad company or corporation organized under the laws of

this state, or doing business therein, shall upon application in writing

provide reasonable side track facilities and running connections be

tween its main track and elevators and warehouses upon or contigu

ous to its right of way at such stations; and every such railroad cor

poration shall permit connections to be made and maintained in a

reasonable manner with its side tracks to and from any warehouse or

elevator without reference to its size, cost or capacity, where grain is

or may be stored; provided, that such railroad company shall not be

required to construct or fumish any side tracks except upon its own

land or right of way; provided, further, that such elevators and ware

houses shall not be constructed within one hundred feet of any exist

ing structure and shall be at safe fire distance from the station build

' and so as not essentially to conflict with the safe and convenient

operation of the road; and where stations are ten miles or more apart

the railroad company when required so to do by the commissioners of

§ 1. 0. 1891. 18%.

am’: .

§ 2. 0. 189.1890.

am‘d.

§ 3, 0. 18'), 1890.
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fl 1. C. 68, 1895.

§ 2, c. 68, 1895.

§ 3, (5. 68, 1895.

§ 4- <'- 68. ll-$95.

railroads shall construct and maintain a side track for the use of

shippers between such stations.

- § 1799. Rights and privileges of individuals. Individuals

shall have the same rights and privileges under the provisions of the

last three sections as associated persons, corporations and asso

ciations.

Anrrou: 26. »—HABITUAL Daunxxrms.

§ 1800. Treatment of drunkards. Method of proced

ure. Any inhabitant of this state, who is of kin to, or a friend of an

habitual drunkard as hereinafter defined, may petition the board of

county commissioners of the county where such drunkard resides for

leave to send such drunkard, at the expense of the county, to any rep

utable institute for the treatment of drunkenness, designated by a

committee of three persons, to be appointed by the overnor; which

petition shall set forth the name, a e and condition o such drunkard".

that such drunkard or those of his in petitioning are not financially

able to incur the expense of such cure, and that such habitual drunk

ard is willing and has agreed to attend such institute for the cure of

drunkenness, which petition shall be verified by the person making

suchrequest, and shall contain, in addition thereto, the written agree

ment of such habitual drunkard, his desire to take such treatment,

and the names of three reputable taxpayers in the county where such

habitual drunkard resides, statin that they are familiar with the facts

set forth in the petition, and wit the financial circumstances of the

drunkard and of the petitioner and think it a proper case for assis

tance by the board of county commissioners.

§ 1801. Duties of county commissioners. When such pe

tition is filed the board of county commissioners, _if satisfied from ex

amination that the facts set forth in the petition are true, that such

drunkard has been a resident of the county for six months, and of his

own free will desires to take such treatment, shall send such drunkard

to some reputable institute for the treatment of such disease, which

will treat the same at the lowest figure; but such board shall not be

compelled to send such person to the institute making the lowest bid,

unless, in its judgment, the best interests of such drunkard will be

promoted thereby; and the board shall order that the expense for the

treatment be paid out of the county treasury in the manner that other

claims and bills against the county are paid. The treatment of such

drunkard shall at all times be under the supervision of the board of

county commissioners, who may at any time it deems proper, dis

continue the treatment of any such drunkard, or change him from

one institute to another, as to it shall seem best. No county shall

be required to send the same person a second time at its expense to

any such institute.

§ 1802. Drunkard defined. A drunkard, as defined herein,

includes a person who uses alcoholic, spirituous, malt, fermented or

intoxicating liquors, morphia, laudanum, cocaine, opium or other nar

cotics to such a degree as to deprive him of a reasonable degree of

self-control.

§ 1803. May reimburse the county. Any person who shall

be treated for drunkenness under the provisions of this article, and

who desires to reimburse the county at whose expense he has been

treated may pay to the county treasurer of such county the amount
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expended for his treatment, and the treasurer shall give him a receipt

for the amount so paid, which receipt shall state that such payment

is for reimbursement as_aforesaid, and the amount so paid shall be

covered into the treasury of the county.

ARTICLE 27.--Nuwsr.-u>Eas QUALIFIED TO no LEGAL PRINTING.

§ 1 804. Newspapers qualified to do legal printing. Before

any newspaper in this state shall be entitled to publish any le al

notice of any nature or do any public printing for the state, or or

any county, city or other municipality within the state, such news

paper must have been established at least six months and have been

in re ular and continuous circulation during that time with a bona fide

circu ation of at least one hundred and fifty regular and continuous

subscribers. Such newspaper must contain at least four pages of five

columns each, standard size in length and contain on an average

not less than four columns of reading or news matter; provided, that

in all counties hereafter organized all newspapers conforming other

wise to the provisions of this article‘ shall be entitled to publish legal.

notices and do public printin from their inception.

§ 1805. Publisher to e amdavit. It shall be the duty of

the owner, or manager of any newspaper in this state before such

newspaper can be awarded any contract for public printing of any

nature whatsoever, or publish any legal notices of any kind or nature,

to file with the county auditor of the county in which such newspaper

is published a verified statement setting forth the number of regular

and continuous subscribers, and the len th of time such newspaper
has been established and in general circu ation. l

1806. Penalty Any person, association or corporation, pub

lis ing any legal notices or doing any public printing, contrary

to the provisions of this article shall be liable to a fine of not less than

twenty-five dollars nor more than two hundred dollars, and to a

forfeiture of all pay for any such printing.

§ 1807. County printing, where to be done. All county

printing shall be done in the state and, if practicable, in the county

ordering the same.

CHAPTER 2a

“TOOL MIARKET.

§ 1808. Markets, how established. If any city or village in

this state shall in any year provide a building wherein not less

than one hundred thousand pounds of wool may be stored free

of charge from June fifteenth to August thirty-first, it may direct its

clerk to notify the commissioner of agriculture and labor on or before

May first, in such year, of the fact that provision has been made,

stating the regulations established by such city for receiving, storing

and marketing wool and the quantity of wool which will probably be

marketed at such city in that year.

1809. Proclamation by commissioner of agriculture and

la or. The commissioner of agriculture and labor shall thereupon

make proclamation to the sheep raisers of this state, to the manufac

,5 1. 0. 151.18%.

§ 2. c. 1%. 1590.

§ 3. 0. 13). 1890.

§ 1. c.127.1891.

5 2. c. 1'21. 1391.
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§3. c. 127, 1891.

_ .5 4,0. 127.1391.

§ 1, 0. 151. 1857.

§ 2. c. 151.1887.

§3. c. 151, 1&7.

turers of woolen goods and to the wool buyers of this state and other

states, by notices in newspapers, circulars and such other means as he

shall deem most effective, that a wool market will be held at such

city, naming the same, stating the beginning and duration of such

market, the provision for free storage, the quantity of wool likely to be

received and such other facts as he ma deem proper for publication.

§ 1810. Wool to be held free o liens, etc. Any person pur

chasing any wool while the same is stored in any building thus p -

vided for between June fifteenth and August thirty-first, both inclusive,

shall hold the wool so purchased free and clear of any and all liens,

claims and incumbrances of which he does not have notice at the

time he purchases and pays for the same, and such purchaser shall

not be liable in any action either for the delivery of such wool or for

the dama es to the holder of any lien or incumbrance on such wool.

§ 181%. Expenses of commissioner. The commissioner of

agriculture and labor shall make a verified and itemized statement of

his expenses and disbursements incurred under the provisions of this

chapter and file the same with the state auditor, who shall thereupon

issue his warrant on the state treasurer therefor, but such expenses

shall not in any one year exceed in the aggregate the sum of one

thousand dollars.

C H A P T E R 2 4.

SOLDIERS AND SAILORS.

ARTICLE 1.-— BUBIAL.

1812. State to pay funeral expenses, when. All'honor

ab y discharged soldiers, sailors or marines who served in the army,

navy or marine corps of the United States during the war of the

Rebellion, who shall hereafter die within this state and whose relatives

and friends are unable or unwilling to defray the expenses of their

funeral, shall be buried at the expense of this state; but such funeral

expenses, including cost of burial lot, shall not in any case exceed the

sum of fifty dollars. .

§ 1813. Interment. The interment shall be in this state and

shall not be made in any cemetery or plot used exclusively for the

burial of the pauper dead.

1814. Duty of county judge. Upon notice to the county

ju e of the death of any soldier, sailor or marine within his county

it shall be the duty of such jud e to appoint a suitable person to~

carry into effect the provisions of fins article in reference to the burial

of such deceased soldiers, sailors or marines, for which service the

person so appointed shall receive a fee not to exceed three dollars..

It shall also be the duty of such judge immediately to notify the sec

retary of war of the death of any such soldier, sailor or marine, fur

nishing him with the name, age, date of birth, date of death, desig

nating the company, regiment and name of the organization in

which such soldier, sailor or marine served, and request the secretary‘

of war to furnish a headstone for such deceased soldier, sailor or

marine under the provisions of an act of congress authorizin the

secretary of war to erect headstones over the graves of union so diers
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who have been interred in private, city or village cemeteries, approved

February 3, 1879; and when such headstone is so furnished it shall

be the duty of the county judge or other person designated by him

for such purpose to cause the'grave of such soldier, sailor or marine

to be marked with such headstone; and the expense of erecting the

same, not exceeding in any case the sum of five dollars, shall be paid

by the state.

§ 1815. Duty of other officers. All expenses under this

article shall be approved, allowed and certified to in duplicate by the

county judge of the county in which such soldier, sailor or marine

died or is buried, which duplicate certificate shall be delivered by such

ju to the county auditor of the county, the original of which shall

be orwarded by him at once to the state auditor, the duplicate to

remain on file in his oflice. Upon the receipt by the state auditor of

such certificate he shall draw his warrant on the state treasurer in

favor of the count ' ju e for the amount specified therein, and the

county judge shall pay t e same to the person entitled thereto.

§ 1816. Appropriation. There is hereby appropriated out of

the state treasury a sum suflicient to carry out the provisions of this

article.

ARTICLE 2.—PBEFERMEN'l‘ FOR OFFICIAL APPOINTMENT.

§ 1817. Preferred for appointment. In each public depart

ment and upon all public works of the state and of the cities and

villages therein, honorably discharged union soldiers and sailors of

the late war shall be preferred for appointment, and age, loss of limb

or other physical impairment which does not in fact incapacitate shall

not be deemed to disqualify them, if they possess the requisite quali

fications and business capacity necessary to discharge the duties of

the position involved. -

§ 1818. Oficials to comply with this article. All officials

or other appointing power in the public service shall comply with the

provisions of the last section.

C H A P T E R 2 5 .

.AMENDMENTS TO CONSTITUTION.

§ 1819. Amendments to be published. Whenever any

amendment to the constitution of this state is referred to the legis

lative assembly to be chosen at the next general election after the

session in which such amendment is first proposed, the same shall be

published for three months previous to the time of making such

choice in one weekly paper in each county in which a weekly paper

is published, once in the first month, once in the second month and

tour times in the third‘ month. '

§ 1820. Papers, how selected. The paper in which such pub

lication is made shall be designated by the secretary of state. The

secre of state in making such designation shall as far as possible

endeavor to select the paper having the largest circulation.

§ 4, (3.151,-1887.

§5, c. 151.1887.

§ 1. 0. 315.1887.

§ 2. c. 206.1881

am'd.

§ 1. c. 46, 1891.

§ 2, c. 46, 1:591.
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§ :1. c. us. 1sa1.

§ 4. (Y. 46. 1891.

§ 1,.c. 40. 1555.

am’d.

§ 2. c. 44!. 1885.

§ :1. c. 40, 1855.

am'd.

§ 4. c. 40. 1885.

nmkl.

§ 1821,. Fees. The compensation for such publication shall be

at the rate of twenty-five cents per square of twelve lines of solid

brevier type or its equivalent to each newspaper designated to pub

lish such amendment.

§ 1822. Accounts, how audited. The state auditor upon

receipt of an account of the expenditure required by the provisions

of this chapter, duly certified as correct by the secretary of state,

shall draw his warrant on the state treasurer for the amount due each

of such papers as shown by such account.

C H A P T E R 2 6 .

COUNTIES AND COUNTY OFFICERS.

ARTICLE 1.—ORGANIZATION or COUNTIES.

§ 1823. Petition for organization. Any unorganized county

in this state having a population of at least one thousand bona fide

inhabitants may become organized by presenting to the governor a

petition signed by at least one hundred and fifty qualified electors of

such county setting forth that they have the requisite number of in

habitants to form a county organization and requesting him to

organize such county as hereinafter provided.

' § 1824. Duty of governor. Whenever the qualified electors of

any unorganized county in this state shall petition the overnor as pro

vided in the preceding section and the govemor shall e satisfied that

such county contains a population of at least one thousand bona fide

inhabitants it shall be the duty of the governor and he is authorized to

call an election in such unorganized county and fix one or more places

in such county as the polling places therein and shall fix the time for

holding such election; and the governor shall thereupon issue a notice

of election, which notice shall be substantially in the following form:

Notice is hereby given that on the . . . . . . . . . . . .day of . . . . . . . . . . . .

18. . .at . . . . . . . . . . in the county of . . . . . . . . . . .an election will be held

for the following oflicers of such county in the organization thereof:

(Name the officers to be elected), and also for the temporary location of

the county seat of such county, at which election the polls will be open

at the hour of eight o’clock in the morning and will continue open

until five o’clock in the afternoon of the same day.

Dated this . . . . . . . . . . . .day of . . . . . .‘. . . . . . 18.. . .

Governor.

Attest :

Secretary of State.

§ 1826. Election of oflicers. There shall be elected b the

qualified electors of such unorganized county all of the ofiicers 0 such

county which are or may be provided by law for organized counties,

which oflicers shall hold their respective oflices until the next general

election thereafter, and until their successors are elected and qualified.

§ 1826. County seat selected, how. The electors at such

election are empowered to vote for and select a county seat for such
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county temporarily, subject to be changed thereafter as provided by

law; and each voter at such election ma designate on his ballot the

place of his choice for county seat, and t e place receiving the highest

number of votes shall be the temporary county seat.

§ 1827. Election precincts, how prescribed. Whenever

the govemor shall have made out and completed such notice of elec

tion he shall cause the same to be delivered to the clerk of the dis

trict court of the 'udicial subdivision to which such unorganized

count is attached or judicial purposes at least fifty days prior to the

time xed for such election, and thereupon and at least forty days

prior to the time fixed by the governor in the notice for such election

such clerk shall take to his assistance the chairman of the board of

county commissioners and register of deeds, who shall meet at the

oflice of such clerk at the time fixed by him, and such officers or a

majority of them shall thereupon, if the governor shall have fixed

more than one place for holding the election in such unorganized

county, divide such county into election precincts in accordance with

such notice, re ard being had for the convenience of the voters, and

such clerk shal thereupon add at the foot of each certified copy of

such notice of election a certificate signed by him under the seal of

the court showing the division of such county into election precincts

and the boundaries thereof as determined by such board; and such

clerk shall cause such notice and certificate to be published for at

least thirty days prior to such election in a newspaper of general

circulation in such judicial subdivision, printed and published in the

county where the court _for such subdivision is held, and deliver to

the sheriff or coroner of such county or other person designated by

him five certified copies of such notice and the certificate at the foot

thereof, which original notice shall be filed in the office of such clerk

as a record therein.

§ 1828. Judges of election. It shall be the duty of such clerk,

register of deeds and chairman of the board of county commissioners,

or a majority thereof, at the meetin mentioned in the preceding

section to appoint three capable and 'screet persons possessing the

qualifications of electors in such unorganized count to act as judges

of election at each pollin place in such county an thereupon such

clerk shall make out and eliver to the sheriff, coroner or other person,

after the appointment of such judges, a notice thereof in writing,

directed to the judges of election so appointed and it shall be the

duty of the sheriff, coroner or other person so appointed within ten

days after receivin such notice to serve the same upon each of the

judges so appointeg

§ 1829. Posting notices. The sheriff, coroner or other person

to whom such notice of election is delivered as aforesaid shall put up

in five of the most public places in each of the voting precincts in

such unorganized county at least twenty days previous to the time of

holding such election one copy of such notice with the certificate

thereto and one shall be posted at the house where such election is

authorized to be held. -

,8 1830. Judges of election. Vacancies, how filled. If any

person appointed to act as judge of election as aforesaid shall neglect

or refuse to act in such capacity or shall not be present, the place of

such person shall be filled by the qualified electors residing within

the county or voting precinct, present at the-election, and the persons j

so elected to fill such vacancy are vested with the same powers as if

6. c. 40. 1885.

am'd.

§ 7, C. 40. 1585.

am‘d.

§ 3, c. 40. 1&3-‘S.

am'd.
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appointed judges of election as provided for in this article. The

judges of election shall choose two persons who are qualified electors

to act as clerks of such election.

§ 9. it-m-1% 1885- § 1831. Election law to apply. All the provisions contained

' in the chapter on elections in this code, not inconsistent with the pro

visions of this article, shall apply to elections held under the pro

visions of this article.

§10-;;n4,4(1]-11*1*'-- § 1832. Inspector of election to be appointed. The gov

' ernor at the time of calling such election or at least thirty days prior

to the time fixed for such election shall appoint an inspector of elec

tions for each polling place in such unorganized county who shall not

be a resident of such county or in any manner interested in the vote

therein, but shall possess all the qualifications of a state officer. Such

inspector shall, before he enters upon the duties of his ofice, take and

subscribe the oath of oflice required of civil ofiioers, and also an oath

that he is not and will not in any manner be directly or indirectly

interested in the location of any county seat in such county and is

not the owner of any land or interest therein situated in such county,

which oath shall be filed in the office of the secretary of state.

§11-c-4_vl.18B5- § 1833. Inspector to furnish ballot box and poll books.
am“ Such inspector shall furnish at such election a ballot box in due

form for use thereat, but if he shall fail or neglect so to do, then

any ualified elector at such election shall have authority to furnish
suchqballot box; and such inspector shall at the same time and place

furnish the proper and necessary poll books for use at such election

in the form provided by law, but if he shall neglect or fail so to do,

any qualified elector is authorized to furnish and deliver the same to

the judges of election. .

s1-.».¢.4,o,1s.~r.. § 1834. Powers and duties of inspector. The inspector of
am " election is authorized and required to attend at all times at the place

for holding such election for the purpose of counting the votes cast

thereat, challengin the vote of any person whose qualifications he

may doubt, and toie and remain where the ballot boxes are kept at

all times after the polls are opened until each vote cast at such elec

tion has been counted and until the canvass of such votes is com

pleted and the proper certificate or returns made by the judges and

clerks of election, and personally to inspect and scrutinize from time

to time on the day of election the manner in which the voting is done

and the manner in which the poll books and tally sheets therein are

kept; the inspector of elections is also required personally to scruti

nize and assist in the count and canvass of each ballot cast in the pre

cinct for which he is inspector and to make out and deliver to the

clerk of the district court a statement as to the truth or accuracy of

the poll books and the truth or faimess of the election and canvass of

votes and whether in his opinion there was illegal voting at such

election, and, if so, the extent of such illegal voting and the nature

and character thereof, which report shall remain on file in the ofiice

of the clerk of such court.

.5 14. c. 50.1525. § 1835. Penalty for illegal voting. If any person shall inter
an ‘I’ fere with the clerks, judges or inspectors of election in the exercise of

their duties or shall interfere, hinder, molest or threaten to molest any

such officer in the discharge of his duties or shall cast any illegal

vote at such election, he shall be deemed guilty of a felony and shall

upon conviction thereof be punished as provided in section 1839.
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§ 1836. Ballots to be numbered. The ballots shall be folded

by the voters and delivered to one of the judges of election, and if

the judges and inspector or a majority of them are satisfied that the

person offering the vote is a legal voter, the clerk shall enter the name

of the voter and his proper number under the proper heading in the

poll books, and one of the judges shall receive and place such ballot

in the ballot box.

§ 1837. No adjournment. Ballots, how preserved. After

the opening of the polls no adjournment shall be had, nor shall any

recess be taken until the votes cast at such election shall have been

counted and the result publicly announced. All the ballots counted

by the judges and inspector of elections shall, after being read, be

strung upon a strong thread or twine in the order in which they have

been read and after such ballots have been counted and strung as afore

said the thread shall be tied in a knot, which knot shall be covered

by wax, as directed by the inspector and thereupon it shall be inclosed

in an envelope and carefully sealed up by the judges of election in

the presence of the inspector and immediately placed in the ballot

box together with the poll books, which ballot boxes shall be care

fully locked up and sealed by the jud es of election in the presence

of such inspector before the same sha be delivered to them or either

of them as provided in this article.

§ 1838. Return of poll books. After the canvass of the votes

has been completed the judges of election shall inclose and seal one

of the poll books and under cover direct the same to the county aud

itor of the county to which such unorganized county is attached for ju

dicial purposes and the book thus sealed shall thereupon be delivered

to the inspector of elections‘ who shall deliver the same to such count

auditor within three days after the closing of the polls and such po l

book shall be subject to inspection at any time thereafter as a ub

lic record. The other poll book inclosed in the ballot box as a ore

said together with the ballots inclosed and sealed therein by such

judges and inspector shall, within the same time, be deposited by such

inspector with the clerk of the district court for such judicial subdi

vision and the ballots and ballot boxes with the poll book therein

shall be kept carefully closed and sealed until ordered opened by.the

district court of such subdivision or the judge thereof.

§ 1839. Penalty for misconduct of ofiicers of election.

If any of the inspectors, judges or clerks of election shall in any

manner interfere with an of the ballots, ballot boxes or poll books,

other than as provided y law, or shall willfull

making any false count of the ballots, or willful y falsify the poll

books in any manner, or willfully make any false return of the votes,

or if any inspector of elections shall willfully refuse or neglect to

deliver such poll book and ballot boxes to the oflicers provided for in

this article within the time herein specified, safe and with the seals

unbroken, or if any inspector shall in any manner interfere with such

poll books, ballots or ballot boxes, other than to deliver them to the

oflicers provided for in this article, he shall be deemed guilty of

a felony, and upon conviction thereof shall be fined in a sum not

exceeding five thousand dollars and be imprisoned in the penitentiary

for not less than one year nor more than five years.

§ 1840. Canvass Of votes. The county auditor of the county

to which such unorganized county is attached for judicial purposes

shall, within the time prescribed by law for the canvass of votes, take

aid or assist in‘

§ 15. c. 40. 1885.

arn‘d. -

§ 18, 0. 40, 1885.

§ 1"». c. 40. lass.

am ’d .

9' 18. e. 40, 1885.

am'd.

§ 19, 0. -K). 1885.

am ’d.
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§ H), c. 40. 1885.

am’d.

§ 22, c. 3. 12585.

§ 23. 0. 40. 1865.

am‘d.

§ 24. <-.40,1aa'..

am‘d.

to his assistance the county judge, the clerk of the district court and

a majority of the county commissioners of such county, who shall

proceed to open such returns and make an abstract of the votes cast

at such election in the following manner: The abstract of the votes

for county oflicers shall be on one sheet, and the abstract of votes for

the temporary location of the county seat shall be on a separate sheet;

and it shall be the duty of such county auditor immediately to make

out a certificate of election to each of the persons receiving the high

est number of votes for such county offices and deliver such certifi

cate to the person so elected; and immediately after canvassing the

retums and making an abstract of the votes such county auditor shall

make a certified copy of each abstract and forward the same to the

secretary of state, and when the votes are canvassed for county seat.

the place receiving the highest number of votes shall be the tempo

rary county seat and such place shall be so declared the county seat

by such board or a majority of the members thereof.

§ 1841. Oficers to qualify. The oflicers elected under the

provisions of this article shall qualify in the manner provided b law

within twenty days after the canvass of such votes as provided or in

the preceding section, and the county commissioners after they have

so qualified shall immediately convene at the place so selected as the

county seat and proceed to the discharge of their duties as such county

commissioners in the or nization of such county; and if any person

elected to any oflice shal fail or refuse to ualify within thirty days

after such canvass his oflice shall be deemed} vacant and shall be filled

in the manner required by law for filling vacancies.

§ 1842. Power of county commissioners. The county com

missioners elected or appointed under the provisions of this article

shall have power to divide the county into three commissioner dis

tricts which shall be numbered from one to three, and such districts

shall not be changed oftener than once in three years and then only

at a regular session of the board. Three commissioners shall be

elected, one from each of such districts at the next general election

after such organization, one of whom shall be chosen for the term of

one year, one for two years and one for three years, and one annually

thereafter as provided by law. The inspectors of election shall re

ceive for their services the sum of four dollars per day for the time

actually and necessarily employed and ten cents per mile for each

mile actuall and necessarily traveled, the account thereof to be ap

proved by t e governor and audited and paid out of the state treasury.

§ 1843. Compensation of other oflcers. The oflicer or per

son servin the notices on the judges of election and posting the same

as provide in this article shall receive for his services the amount

authorized by law for like services performed by the sherifl’ in organ

ized counties; and the clerk of the district court and other county

oflicers required to perform the services mentioned in this article

shall receive two dollars per day for the time actually and necessarily

employed; and the printers and publishers shall receive the le l

rates for the publication of such notices; all of which sums shall fife

audited and paid by such unorganized county as soon. as such county

is organized under the provisions of this article.

§ 1844. Failure to post notices not to invalidate. A failure

to publish or post the notices provided for in this article shall not

invalidate an election held under the provisions hereof; but, if any
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‘officer shall willfully fail to perform any of the duties required of him

he shall be deemed guilty of a misdemeanor.

§ 1845. Proceedings set aside, when. If from any cause §%'

the whole election held under the provisions of this article shall be

set aside b the court or a judge thereof and declared invalid, the

governor s all have authority to call a new election and such county

shall be organized as in this article provided.

§ 1846. Annexed territory part of county. Such portions §5-¢-‘l1-P°1-<‘

of the state, not 0 ized into counties, as are annexed to any organ

ized county shall or judicial and other purposes be deemed to be

within the limits and a part of the county to which they are annexed.

ARTICLE 2.—CHANGING Counrr LINES.

§ 1847. County lines, how changed. When a majority of

the legal voters residing in any territory, not less than one congres

sional township, shall petition the board of county commissioners of

their count , and also the county to which they desire such territory

to be trans erred for leave to have such territory transferred to such

county, it shall be the duty of the boards of county commissioners so

petitioned to order an election for such purpose in their respective

counties to be held within three months from the time of receiving

such petition; which election shall be governed by the laws relating

to general elections, and the returns of such election shall be made to

the secretary of state.

§ 1848. Notices of election, how posted. Notices of such

election shall contain a description of the territory proposed to be

transferred, the name of the county from and to which such transfer

is intended to be made and shall be posted as required for general

elections.

§ 1849. Taxes. Oflicers. Ballots. Transfer of territory.

The ballots to be used at such election shall be in the following form:

“ For transferring territory,” and “against transferring territory." If

a majority of the voters voting upon such question in each of such

counties, shall be for transferring territory then such territory shall

be transferred to and become a part of the county to which it is pro

posed to transfer the same on and after the first day of March suc

ceeding such eleetion, and shall be subject to all the laws, rules and

regulations thereof; provided, that the assessment and collection of

taxes and judicial and other oflicial proceedings commenced prior to

such first day of March shall be continued, prosecuted and completed

in the same manner as if no such transfer had been made; and pro

vided, further, that all township oflicers within such transferred terri

tory shall continue to hold their respective ofiices within the county

to which they may be transferred until their respective terms of ofiice

ex ire.

5 1850. Area and population. The area of no county shall

be reduced under the provisions of this article to less than twenty

four congressional townships nor the population to less than one

thousand bona fide inhabitants.

§ 1851. Debts, how paid by territory transferred. No

territory transferred under the provisions of this article shall be

released from the payment of its proportion of the debts of the county

from which it was transferred; and such proportionate indebted- ’

ness from such transferred territory shall be collected by the county
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to which such territory is transferred, at an equal or greater rate than

is levied and collected in the county from which such territory was
transferred, such rate to be ascertained by the certificate oft the

county auditor of such last named county, and when so collected the

same shall be paid over to the county entitled thereto.

§ 1852. Same. \Vhen the county to which such territory is

transferred is also indebted, the county board of such county shall

release such transferred territory from the payment of such indebted

ness to an amount equal to that which such territory is required to

pay to the county from which it was transferred.

§ 1853. Election, how called. When a majority of the legal

voters of any territory less than one-half of one congressional town

ship shall petition the boards of county commissioners as above pro

vided, such boards may in their discretion order elections to be held

as herein provided, and in any case where elections have been held

under this article and the result has been adverse to the petitioners, it

shall be in the discretion of such boards of county commissioners to

order another election on a petition to transfer the same territory

presented within three years from the time of holding such former

election.

ARTICLE 3.—D1vIs10N OF COUNTIES.

§ ,_ .,_ 38_ 1,81 § 1854. Electors may petition. Whenever it is desired to

“"d- form a new county out of one or more of the then existing counties,

and a petition praying for the formation of such new county describ

ing the territory proposed to be taken for such new county together

with the name of such proposed new county, signed by a majority of

the legal voters residing in the territory to be stricken from such

county or counties, shall be presented to the board of county commis

sioners of each county to be afl:'ected by such division, and it appear

ing that such new county can be constitutionally formed, it shall be

the duty of such boards of county commissioners to make an order

providing for the submission of the uestion of the formation of such

newcounty to a vote of the people o the counties to be affected, at

the next succeedin general election, and notice thereof shall be given,

the votes canvasse ,and the returns made as in case of the election of

members of the legislative assembly; and the form of the ballot to be

used in the determination of such question shall be “for new county”

and “against new county.”

§ C. as. 1887. § 1855. Governor to appoint county commissioners. If

' it shall appear that a majority of all votes cast at such election in

each of the counties interested is in favor of the formation of such

new county, the county auditor of each of such counties shall certify

the same to the secretary of state, stating in such certificate the name,

territorial contents and boundaries of such new county, whereupon

the secretary of state shall notify the governor of the result of such

election, whose duty it shall be to appoint three persons, residents of

the county so formed, possessing the qualifications of electors, who

will accept and qualify in such ofiice, county commissioners for such

new counties, who shall hold their oflice until the first general elec

tion thereafter and until their successors are elected and qualified;

and upon the qualifying of such commissioners such county shall be

deemed to have existence as such and be governed by the laws of the

state relating to counties.
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§ 1856.‘ County commissioners to appoint county oficers

The county commissioners appointed under the provisions of the pre

ceding section, after having qualified according to law, shall appoint

all the county ofiicers of the county so organized, who after hav

ing qualified shall hold their oflices until the first eneral election

thereafter and until their successors are elected an ualified-, pro

vided, that all justices of the peace and constables in o ce within the

boundaries of any county organized under this article shall continue

to hold such oflices in such new county during the remainder of their

term, and shall give bonds to the county organized under this article

of the same amount and in the same manner as to the original county.

§ 1857. County seat, how located. The county commis

sioners of such county'shall have power temporarily to fix the county

seat and such location shall remain the county seat until the first

‘ general election thereafter, when the qualified voters of such county

are empowered to vote for and select the place of county seat b

ballot as provided by law. Immediately after the selection of suc

county seat either by the county commissioners or by the canvass of

retums of votes the county commissioners shall issue their proclama

tion announcing such fact and publish the same in a newspaper

published in such county if there is one, and if not, by posting a copy

thereof in a public place in each election recinct in such county.

§ 1858. Commissioners governs by existing law. In all

matters not specially provided for in this article the county commis

sioners appointed as hereinbefore provided shall be govemed by the

laws then existing.

§ 1859. Election governed by general law. All elections

under this article, where not otherwise provided, shall be conducted

in the same manner as required by law for eneral elections, and no

refusal or neglect on the part of any officia to perform his lawf11l

duties in connection therewith shall in anywise affect the validity of

such election. -

§ 1860. Records to be transcribed. When a new county is ._

ized in whole or in part from an organized county or from ‘or

tegiiliory attached to such organized county for judicial purposes, it

shall be the dut of the commissioners of such new county to cause

to be transcri in the proper books all the records of deeds or other

instruments relating to real estate in such new county, and all con

tracts heretofore made by any board of county commissioners for the

transcribing of any such records are hereby made valid and all records

transcribed thereunder or under the provisions of this section shall

have the same effect in all respects as original records, and any person

authorized by such boards of county commissioners to transcribe

such records shall have free access at all reasonable times to such

original records for the purpose of transcribing the same.

§ 1861. New counties, indebtedness of. Any county organ

ized under this article shall assume and pay as herein provided a just

proportion of the indebtedness of the county from which it is segre

grated, based upon the last assessed valuation of such original county

andin the proportion that the valuation within the segregated por

tion bears to the ag egate of the valuation within the whole of the

original county; an it is the duty of the commissioners of both the

county organized under this article and the county from which the

latter segre ates to meet together at the county seat of the original

county on t e third Monday in the sixth month following the appoint

§ 6. c. 38. 1887.

am’d.

§ 7. c. 38. 1337.

am'd.

§ S. c. 38. 1887.

§ 9. c. 38, 1.~~_<T.

g 11.<=.ss.1ss1. _
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ment of county commissioners by the governor as provided for in this

article. They shall ascertain as near as may be the total outstanding

indebtedness of the original county on the first day of January or

July, as the case may require, next preceding the date of the joint

session provided for in this section and from such total they shall

make the following deductions:

1. The amount of all dues for rents.

2. The amount of outstanding bonds given or money paid for

public property owned by and remaining within the limits of the

original county.

3. The amount of public funds on hand and belonging to the

original county on the day for which its outstanding indebtedness is

ascertained by the joint board of county commissioners as provided

for in this section and not belonging to the special funds hereinafter -

mentioned. The amount remaining after such deductions shall have

been made shall, for the purpose and as a basis for the settlement

herein provided, be the amount which the county organized under

this article shall pay a portion of, in the proportion hereinbefore

specified, and it shall be the duty of such commissioners to ascertain

and fix the amount the county organized under this article shall

assume and pay to the county from which it segregates.

§ 1862. Division of property. All moneys belonging to

special funds such as fire, school, road and other funds and property

owned by the districts within the boundaries of a county organized

under this article, on hand at the time of the settlement provided for

in the preceding section, in a county from which a portion segregates,

shall be turned over in full by the treasurer of the original county to

the treasurer of the county organized under this article and shall be

duly receipted for by the latter and placed to the credit of the dis

tricts within his county to which they -properly belong.

§ 1863. Moneys turned over to new county, when. Any

county in which the amount of public funds on hand at the time of

the settlement provided for in section 1861 exceeds the total of its

outstanding indebtedness shall, after deducting such outstanding

indebtedness and after making the deductions provided for in section

1861 from the amount of such public funds on hand, pay over to the

county segregated from it and organized under this article a just pro

portion of such funds, based upon the assessed valuation of the whole

of the original county in and for the year prior to the date of such

segregation and in the proportion‘ that the valuation within the

segregated portion bears to the aggregate of the valuation within the

whole of the original county. The boards of county commissioners

shall meet as provided in section 1861 and ascertain theamount so to

be paid and the board of county commissioners of the original county

shall issue warrants for such amount, payable immediately "to the

treasurer of the county or anized under this article and the amount

so received by the latter s all be by him placed to the credit of the

proper funds of his county. '

§ 1864. Commissioners to redistrict counties. The county

commissioners of a county from which a portion segregates under this

article shall immediately after such segregation redistrict their county

into the districts provided for by the laws then existing and shall fill

the vacancies occasioned by such segregation in the manner provided

by law for filling vacancies.
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§ 1865. Districts renumbered and renamed. School dis

tricts and road districts within counties afl’ect.e(l by this article shall

be renumbered so as to make their numbers in each county run con

secutively, and the names of school townships may when necessary be

chan ed.

§ ¥866. When district liable for bonds. When the bound

aries of any school district or school township have been chan ed

under t_he provisions of this article that portion of such school is

trict or school township in which the school houses and other

property remain shall be liable for the payment of the bonds, if any,

issued by such school district or school township, and if such portion

shall have been attached to another school district or schgol township

the school district or school township to which such portion has been

attached shall be liable for the payment of the bonds, if an , of the

school district or school township to which such portion ormerly

belonged.

§ 1867. Validity Of bonds. The validity of bonds issued by

school districts or school townships prior to the division of any county

under this article shall in nowise be alfected by such division nor by

the renumbering or renaming of the school district or school town

ship that issued them.

§ 1868. Fees of county commissioners. Count commis

sioners while in the discharge of their duties as provide for in the

preceding sections of this article shall receive the same compensation

as is allowed by law for the performance of their ordinary official

duties.

1869. Indebtedness of new county. The amount of in

de tedness of a county organized under this article as ascertained by

the two boards of county commissioners as aforesaid shall be paid to

the county from which it segregates in the bonds of the new county

thus se egated as hereinafter provided.

§ 18 O. When bonds to be dated. Such bonds shall be dated

on the first day of January or July, from which the outstanding in

debtedness of the original county is calculated as provided in~ section

1861; shall be issued for a period corresponding with the time or term

on which the obligations of the original county become due and pay

able; shall be payable at the same place and shall bear the same rate

of interest as the obligations of the original county, said commission

ers takin care to classify the liquidating bonds, issuing a due pro

portion 0 each in proportion to each of the original county obliga

tions bearin different rates of interest and places of payment; and

such origina county shall have authority to exchange such bonds for

an equal amount of, obligations of its own of the same class.

§ 1871. County treasurer to keep bond register. The

county treasurer of a county issuing bonds under the provisions of

this article shall provide himself with a book to be called the “bond

register” wherein he shall note the number and denomination of each

bond issued by his county, the date of issue, when and where payable,

with such other facts as the county commissioners of his county shall

direct, which bond register when completed shall be deposited with

the county auditor of his county and shall be and remain a part of

the records of his otfice.

§ 1872. Commissioners to issue liquidating bonds. The

board of county commissioners of a county organized under this

article is empowered and directed to issue such liquidating bonds in

§ 15. c. 38. 1657.

§ 18. 0. 33. 12 87.

§ 17. L‘--38.1857.

5 1-S. c. :18. 1587.
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denominations as may be required by the old county, not to exceed

one thousand dollars each, and deliver the same to the county auditor

of the old county who shall receipt therefor, atfixing the seal of his

ofiice to such receipts, and the county auditor of the county organized

under this article shall enter such receipts at lar e upon the records

of the board of county commissioners and note t e same in the bond

register of his county.

§ 1873. Commissioners to levy tax. The board of county

commissioners of a county issuing bonds under the provisions of this

article shall, for each year after the date of such bonds, levy and

cause to be collected a tax suflicient to pay the interest on such bonds

as it shall become due, and also such sinking funds as shall correspond

with the laws under which the bonds of the original county were

issued, sufficient to redeem such bonds at maturity; and as fast as

such sinking fund shall become available, they shall redeem such

bonds in the manner provided for redeeming the bonds of the original

county; provided, that public notice shall be given by such board in

a newspaper, if one is published within the county, setting forth that

certain bonds, giving their number and description, will be redeemed

by such county, and naming the date of such redemption,

§ 1874. Interest for redemption of bonds. The money

collected for the payment of the interest or principal of said bonds

shall not be used for any other purpose until such bonds are redeemed;

any surplus thereafter shall be placed in the county general fund.

§ 1875. Revenue of counties. The authority of any county,

from which a portion segregates under the provisions of this article,

for the collection of revenue within the boundaries of the portion

segregating, shall cease from the date upon which the two boards of

county commissioners under the provisions of section 1861 base the

settlement between their counties, and all assessments and levies

made by the authority of the county, from which a portion segre

gates, by its officers in the lawful performance of their ofiicial duties,

affecting any of the territory embraced in the boundaries of such

new coimty, shall remain the same and shall be payable to and collect

ible by the lawful authorities of the latter only.

§ 1876. Judicial subdivision. Any county organized under

the provisions of this article shall, as soon as its organization shall

have been completed, constitute and be created a judicial subdivision

of the judicial district to which it properly belonged at and before

its organization.

1877. Judge to appoint term of district court. The

ju ge of the judicial district in which a county organized under this

article is created a legal subdivision of his district under the provis

ions of the last section shall appoint and hold at least two terms of

the district court each year at the county seat of such county.

§ 1878. Venue, when changed. In all actions or proceed

ings, civil or criminal, for the prosecution of a crime committed or a

cause of action arising within the boundaries of any judicial sub

division created under the provisions of this article, and properly

triable in such subdivision under the provisions of the codes of civil

and criminal procedure, the venue thereof shall be changed to the

new county by order of the court upon the demand of either party,

which demand shall be served upon the opposite party or his attorney,

if either can conveniently be found in the state; but if neither can
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conveniently be found therein, then such change of venue may be

made upon filing such demand with the clerk of the district court.

§ 1879. Writs, bonds and recognizances. All process, writs,

bonds, notices, appeals, recognizances, papers and proceedings in

actions changed to a new county under this article, issued and made

returnable to the district court of the county from which a portion

has been segregated and organized under this article prior to the crea

tion of such legal subdivision, shall b_e taken and considered as made,

taken and retumable to the district court within the boundaries of

such new judicial subdivision, and such bonds, recognizances and

obligations shall be payable to such new county and recoverable upon

in the name of such new county, and all papers and certified copies

of all proceedings had in such action shall be transmitted by the clerk

of the district court of the old to the clerk of the district court of the

new county.

ARTICLE 4.——CoUNrY SEATS.

§ 1880. County seat, removal of. l/Vhenever the inhabitants

of any county in this state desire to remove the county seat of the

county from the place where it is fixed by law, or otherwise, to another

§ 29. I2. 33, 1887.

place, they may present a petiion to the board of county commis- '.

sioners of their county praying such removal and that an election be

held to determine whether or not such removal shall be made. Such

petition must be verified by the aflidavit of each of the si ners thereof,

stating that he is a resident of the county, a qualified e ector therein

and that he personally signed his name thereto knowing the contents

and purpose of the petition.

§ 1881. Commissioners to submit question to vote, when.

If the petition is signed by qualified electors of the county equal in

number to at least two-thirds of all the votes cast in the county at the

last preceding general election the board must at the next general

election submit the question of removal to the electors of the county.

§ 1882. Notice of election. Notice of such election, clearly

stating its object, must be given and the election must be held and

conducted and the retums made in all respects in the manner pre

scribed by law in regard to the submitting of questions to the

electors of a locality under the general election law.

§ 1883. Ballot, how marked. Notice of result. In voting

on the question, each elector must'vote for the place in the county

which he prefers by placing opposite the name of the place the mark X.

When the returns have been received and compared and the result

ascertained by the board, if two-thirds or more of all the legal votes

cast by those voting on the proposition are in favor of any particular

place, the board must give notice of the result by postin notices

thereof in all the election precincts in the county and by pub ishing a

like notice in a newspaper published in the county at least once a

week for four weeks.

§ 1884. County seat, when deemed changed. In the notice

provided for in the last section the place selected to be the county

seat of the county must be'so declared from a day specified in the

notice not more than ninety days after the election. After the day

thus named in the notice, the place chosen shall be the county seat of

the county.
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§ 1886. Statement of result of election, where filed.

Whenever any election has been held as provided in this article, the

statement made by the board of county commissioners, showin the

result thereof, must be deposited in the ofiice of the county au itor,

and whenever the board gives the notice prescribed in the last section,

it must transmit a certified copy thereof to the secretary of state.

§ 1886. Election held only once every four years. When

an election has been held and at least two-thirds of the votes are not

cast for some other place than that fixed by law as the former county

seat, no second election for the removal thereof must be held within

four years thereafter.

§ 1887. Subsequent removal, petition for. When the

county seat of a county has been once removed by a two-thirds vote

of the people of the county, it may be again removed from time

to time in the manner provided in this article; but no election

must be ordered to efl’ect any such subsequent removal, unless a.

petition praying an election is signed by the qualified electors of the

county equal in number to at least two-thirds of all the votes cast at

the last precedin general election, nor unless at such election, when

ordered, two-thi s of all the votes cast are in favor of some other

place as the county seat of the county, and such election, when so

ordered, shall take place at the first general election held thereafter,

nor must two elections to effect such removal be held within four

years.

ARTICLE 5. —-CORPORATE Powsas AND LIABILITIES.

§ 1888. Oounty a corporate body. Powers. Each organ

ized county is a body corporate for civil and political purposes only

and as such may sue and be sued, contract and be contracted with,

and in all cases where lands have been granted to any county for pub-_

lic purposes and any part thereof'has been sold and the purchase

money or any part thereof shall be due and unpaid, all proceedings

necessary to recover possession of such lands or to enforce the pay

ment of the purchase money shall be instituted in the name of the

proper county.

§ 1889. Judgments against counties, how paid. Wvhen

' any judgment is obtained against a county the board of county com

missioners shall have power at any time after the expiration of six

months from the rendition thereof to assess and collect a suflicient

amount of revenue to pay off and discharge such judgment, in addi

tion to the ordinary expenses of the county. But the property of the

county and of persons ownin property situated or liable to taxation

therein shall in no case be su ject to judgment lien nor to seizure or

sale upon execution or other process of any court.

ARTICLE 6. —COUNTY OFFICERS.

§ 1890. Number and election Of. Each organized county

shall have the following officers: One county auditor, -one register of

deeds, one clerk of the district court, one state’s attomey, one sherifl’,

one county judge, one county treasurer, one county surveyor, one

coroner, one county superintendent of schools, four justices of the

peace and four constables. And there shall be three or five county

commissioners as hereinafter provided who shall constitute the board
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of county commissioners. Such ofiicers shall be chosen by the qual

ified electors of their respective counties at the general election in

each even numbered year, except the commissioners, who shall be

chosen by the electors of their respective districts, of which district

such commissioners shall be qualified electors.

§ 1891. Sheriif and treasurer eligible two terms only.

The sheriff and county treasurer shall not be eligible for election to

such ofiices for more than two successive terms of two years each.

I-v

ARTICLE 4. — Consrr Conmrssromaas.

1892. Number of commissioner districts, how deter

mmed. The number of county commissioners of any county within

this state may be increased to five or reduced to three in the manner

following:

of the number of legal votes cast at the last preceding general elec

tion petition the board of county commissioners to call an election

for determining the number of commissioners which shall constitute

such county board, it shall be the duty of the commissioners to call a

special election and submit such question to a vote. Notice of such

election shall be given by publication in the ofiicial newspaper of the

county. or by posting notice, for a period of at least twenty days.

Such election shall be held not less than sixty days prior to a general

election. If the question is for an increase to five commissioners, the

proposition shall be submitted in this form:

“ For five commissioners.”

“ Against five commissioners.”

If it is for a reduction to three, the proposition shall be in this form:

" For three commissioners.”

“ Against three commissioners.”

The returns of such election shall be canvassed by the board of

county commissioners within one week after such election.

§ 1893. Districts, how formed. Commissioners, how des

ignated. When the retums of such election show a majority of all

the legal votes cast to be for an increase from three to five it shall be

the duty of the board of county commissioners within ten days after

the votes have been canvassed to divide the county into five districts.

The districts shall be numbered from one to five, those last created

being designated fourth and fifth respectively. At the ensuing general

election commissioners for such additional districts shall be elected,

the commissioner in the fourth district for two ears and in the fifth

district for three years; thereafter they shall ho d their terms of otfice

for three years. The tenure of otfice of the existing board of county

commissioners shall not be affected. The district which each com

missioner shall represent shall be designated by such board. \Vl1en

the special election results in a majority for a decrease from five to

three the existing county board shall at the end of the first two expiring

terms of the same year declare such districts vacant and at their first

regular meeting thereafter proceed to divide the county into three

commissioner districts, and in such division designate the district

which each of the three remaining commissioners shall represent.

§ 1894. Commissioner districts redistricted, when. When

ever a majority of the legal voters of any county commissioner dis

trict shall petition the board of county commissioners to change the

boundaries of the commissioner districts, it shall be the duty of the

§ 1. c. IU3. 1889.

§ 1. 0. 48, 1390.

VVhencver the legal voters of a county equal to one-third ‘
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county commissioners at their next regular meeting to consider such

petition and if it shall appear that the commissioner districts of such

county are not reasonably equal in population, they shall proceed at

once to redistrict such county into commissioner districts.

§ 1895. Duty of commissioners. In redistricting any county

it shall be the duty of the county commissioners to make the districts

as regular and as compact in form as practicable and as equal in popu

lation as possible, as shall be determined by the votes cast at the last

preceding general election, but no new district shall be so formed that

any two of the then acting commissioners shall reside in the same dis

trict, and no county shall be redistricted oftener than once in three

years.

§ 1896. Term of oflice of commissioners. The commis

sioners shall hold their office for the term of three years, except as

provided by law for the organization of counties, and one shall retire

and one be chosen annually, and in counties now organized the order

of their election and succession shall remain as now established, and

commissioner districts in such counties shall continue as now con

stituted until changed as provided by law.

§ 1897. County seal. The board of count commissioners

shall procure and keep a seal with such emblems an devices as they

ma think proper, which shall be the seal of the county and no other

sea shall be used by the county auditor; and the impression of such

seal by the stamp shall be suflicient sealing in all cases where sealing

is required.

§ 1898. Meetings of board, time and place of. The

county commissioners shall meet and hold sessions for the transaction

of business at the court houses in their respective counties, or at the

usual places of holding court, on the first Mondays in January, April,

July and October of each year and may adjourn from time to time;

and the county auditor shall have power to call special sessions when

the interests of the county demand it, upon giving five days’ notice

of the time and object of such meeting by posting up notices in

three public places in the county or by publication in one newspaper

in the county; provided, thatin case of a vacancy in the office of the

county auditor the chairman of the board shall have power to call a

special session for the purpose of filling the same.

§ 1899. Chairman, duties of. At the first meeting of the

board each year they shall elect one of their number chairman who

shall act as chairman of such board during the year in which he is

elected or until his successor is elected, and in case of a vacancy from

any cause ‘whatever the board shall elect another chairman. It shall

be the duty of the chairman to preside at the meetings of the board;

and all orders made by the board and all warrants drawn on the

county treasurer, except warrants for salaries of county ofiicers, shall

be signed by the chairman and attested by the county auditor.

§ 1900. Tie vote defers decision. When the board is equally

divided on any question it shall defer a decision until the next meet

ing at which time the matter shall be decided by a majority of the

board.

§ 1901. Proceedings. Copies as evidence. Copies of the

proceedings of the board duly certified and attested by the county

auditor under seal shall be received as evidence in all courts of this

state.
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§ 1902. Power of board to preserve order. The board shall

have power to preserve order when sitting as a board and may punish

contempts by fines not exceeding five dollars or by imprisonment in

the county jail not exceeding twenty-four hours; and it may enforce

obedience to its orders by attachment or other compulsory process,

and when fines are assessed by it the same may be collected before

any justice of the peace having jurisdiction, and shall be paid over as

other fines within ten days after they are collected.

§ 1903. Boards to keep record books. They shall keep a

book in which all orders and decisions made by them shall be re

corded, except those relating to roads and bridges; and all orders for

the allowance of money from the county treasury shall state on what

account and to whom the allowance is made, dating the same and

numbering them consecutivel as allowed from the first day of Janu

ary to the thirty-first day of ecember in each year: also a book for

t-he entry of all proceedings relating to bridges and the establishment,

change or discontinuance of roads and a book for the entry of war

rants on the county treasurer showing the number, date, amount and

name of the payee of each wanant drawn, which book shall be known

as the warrant book, and the warrants shall be numbered in relation

to the order and decision allowing the amount for which the same is

drawn. -

1904. Warrants canceled, when.

minutes. The board is authorized and required at each re ular

meeting to cancel and destroy all warrants drawn on any fund 0 the

county which may have remained uncalled for and on file for a period

of six years or more next preceding the regular meeting on which

such cancellation takes place. Such board shall before canceling

and destroying any such warrants cause to be entered in the minutes

of its proceedin s a brief description thereof containing the name of

the payee, andt e number, date and amount of each warrant to be

destroyed.

§ 1905. Board, powers of. It shall have power to institute

and prosecute civil actions in the name of the county for and on be

half of the‘ county. It shall also have power to make all orders

respecting property of the county, to sell the public grounds of the

county and to purchase other grounds in lieu thereof; and for the

purpose of carrying out the provisions of this section it shall be suffi

cient to convey all the interest of the county in such grounds when

an order is made for the sale and a deed is executed in the name of

the county by the chairman of the board reciting the order and signed

and acknowledged by him for and on behalf of the county", provided,

Description of in

that the question of the sale of such public grounds or lands shall‘

first be submitted to a vote of the people of the county as hereinafter

provided and sanctioned by a majority vote thereof.

§ 1906. Additional powers of board. In addition to the

powers hereinbefore mentioned such board shall have power:

1. To levy a tax not exceeding the amount authorized by law and

to liquidate indebtedness.

2. To audit the accounts of all officers having the care, manage

ment, collection or disbursement of any money belonging to the

county or appropriated for its benefit.

3. To construct and repair bridges and to open, lay out, vacate and

change highways in the cases provided by law; to establish election

precincts in its county and to appoint the judges of election in the

§23. 0.21. P0l.(‘.

§§ 1,2. 6.37.1887.
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cases provided by law; and to equalize the assessments of the county

in the manner provided by law.

4. To furnish the necessary blank books, blanks and stationery for

the clerk of the district court, county auditor, register of deeds, county

treasurer, county judge, sheriff and state’s attorney of its county, to

be paid out of the county treasury; also a fire proof safe, when in its

judgment the same shall be advisable, in which to keep all the books,

records, vouchers and papers pertaining to the business of the board.

5: To do and perform such other duties as now are or may here

after be prescribed by law.

§ 1907. Board to superintend fiscal a.fi‘a.irs of county It

shall superintend the fiscal affairs of the county and secure their

management in the best manner. It shall keep an account of the re

ceipts and expenditures of the county and on the first Monday of July

annually it shall cause a full and accurate statement of the assess

ments, receipts and expenditures of the precedi year to be made out

in detail under separate heads with an account o all debts payable to

and by the county treasurer, and it shall have the same published in

at least one newspaper in its county. If there is no news aper in the

county the same shall be posted up at the usual place o holding its

sessions.

§ 1908. Special tax levy for immigration. The board is

authorized at the time fixed by law for the lev ing and assessment of

taxes to levy a tax not exceeding one-fourth o one mill on the dollar

upon the assessed valuation of all the property in the county upon

presentation of a petition signed by one-third of the legal voters of

the county, takin the total vote at the last eneral election for a basis,

the proceeds of w ich shall be used solely or the purpose of promot

ing and assisting immigration to this state.

§ 1909. Immigration fund. The funds provided to be raised in

accordance with the last section shall be denominated the “immigration

fund” and shall be kept separate and distinct by the county treasurer

and shall be expended by and under the direction and control of the

board of county commissioners at such time and in such manner as

is by such commissioners deemed best for the purpose of securing

immigration to the state.

§ 1910. Board may procure original field notes. The

board is authorized to procure for its county a copy of the field notes,

as soon as practicable, of the original survey of its county by the

United States, and cause a map of the county to be constructed

therefrom on a scale of not less than one inch to a mile, and laid ofl’

in congressional townships and sections, the same to be kept open in

the office of the county auditor and the field notes to be deposited

therein.

§ 191 1 . Board to submit extraordinary outlay to a

vote. It shall submit to the people of the county at any regular or

special election any question involving an extraordinary outlay of

money by the county or any expenditure greater in amount than can

be provided for by the annual tax, or the question of the construc

tion of any court house, jail or other public building, or whether it

will aid in constructin or construct any highway or bridge.

1912. Mode o submitting propositions. The mode of

su mitting questions to the people contemplated by the last section

shall be the following: The whole question including the sum desired

to be raised and the amount of the tax desired to be levied or the
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per annum, shall be published at least four weeks in some

newspa r published in the county. If there is no such newspaper

the pub 'cation shall be made by posting in at least one of the most

public places in each election precinct in the county; and in all cases

the notices shall name the time when such questions shall be voted

upon and the form in which the question will be submitted; and a

copy of the uestion submitted shall be posted up at each voting

place during t e day of election.

§b1913. Proposition to tax must accompany question

811 mitted. VVhen the question submitted involves the borrowing

or expenditure of money such proposition must be accompanied by

a proposition to levy a tax for the payment thereof in addition to the

usual taxes required to be levied; and no vote adopting the question

proposed shall be valid unless it likewise adopts-the amount of tax to

be levied to meet the liability incurred. -

§ 1914. Tax not to exceed three mills annually. The rate

of tag: levied in pursuance hereof shall in no case exceed three mills

on the dollar on the assessed valuation of the county in any one year.

When the object is to borrow money to aid in the erection of public

buildings the rate shall be such as to pay the debt in ten years; when

the object is to construct or aid in constructing any road or bridge

the annual rate shall not exceed one inill on the dollar of the valua

tion; and any special tax or taxes levied in pursuance of this article,

after becoming delinquent, shall draw the same rate of interest as ordi

nary taxes levied in pursuance of law.

§ 1916. Record of vote. Board cannot rescind. Such

commissioners upon being satisfied that the above requirements have

been substantially complied with and that a majority of the votes cast

are in favor of the proposition submitted, shall cause the same to be

entered at large upon the book containing a record of their proceed

ings, and they shall then have power to levy and collect the special

tax in the same manner that the other county taxes are collected.

Propositions thus acted upon cannot be rescinded by the board.

§ 1916. Money to be specifically applied. Money raised by

the county commissioners in pursuance of the last five sections

is specifically appropriated and constitutes a fund distinct from all

others, in the hands of the county treasurer, until the obligations

assumed are discharged.

§ 1917. Board may transfer unexpended balances, when.

The board may at any regular meetin thereof transfer to the general

fund any unexpended balances whic are or may be in the county

treasury belonging to the road and bridge fund or penalty and inter

est fund; also any balance remaining i11 any funding bond fund prior

to the passage of this law, when in its opinion such transfer will be

beneficial to the county. No such transfer shall be made until the

object for which such fund was created or set apart has been accom

plished and all claims against such fund paid; or if belonging to any

fund created for the purpose of paying bonded indebtedness or

intfirest thereon, until such bonds have been redeemed and interest

pal .

§ 1918. Special funds may be transferred, when. When

ever there remains in the treasury of any county an unexpended

balance of any special fund and all claims against such fund have

been fully paid, and the purpose for which it was created has been

fully subserved and there remains no further use for such balance

rate

0.21. Pol.C.
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for the purpose for which it was created, it shall be lawful for the

board to transfer such balance to any other fund of the county or

subdivisions to which such balance belongs.

§ 1919. Warrants, how signed and attested. All warrants

upon the county treasury, except warrants for salaries of county

oflicers, shall be issued upon the order of the board of county com

missioners signed by the chairman thereof and attested by the

signature of the county auditor with the county seal afiixed, and shall

designate the fund upon which they are drawn. Warrants for salaries

of county oficers may be drawn by the county auditor from time to

time as such salaries become due and payable.

§ 1920. Sessions of board to be public. The board shall

hold its sessions with open doors and transact all business in the most

public manner apd, if the county has no courthouse or the court

house shall be unfit or inconvenient, _such sessions may be held at

any other suitable place at the county seat. All matters pertaining

to the affairs of the county ‘shall be heard by the board in session

only, but they may continue any business from any regular session to

an intermediate day.

§ 1921. Record, what constitutes. The books required to

be kept by this article shall constitute the records of the board of

county commissioners.

§ 1922. Board to provide oflices, court room, jail, etc. In

' any county where there is no courthouse or jail erected b the county

or where those erected have not sufiicient capacity, it shal be the duty

of the board to provide a court room and jail, also ofiices for the fol

lowing named ofiicers: Sheriif, treasurer, register of deeds, auditor,

clerk of the district court, state’s attorney, county judge and county

superintendent of schools; to be furnished by such county in a suit

able buildin , at the lowest rent to be obtained at the county seat, or

to secure an occupy suitable rooms ata free rent within the limits of

the county seat or any of the additions thereto until such county

builds a courthouse. It shall also provide the courts appointed to

be held therein _with attendants, fuel, lights and stationery suitable for

the transaction of their business. If the board neglects, the court

may order the sheriff to do so and the expense incurred b him in

carrying such order into efl"ect, when certified by the court, s all be a

county charge.

§ 1928. To erect and repair buildings from current.

revenue. The board shall have authorit under the provisions of

this article to provide for the erection an repairin of courthouses.

jails and other necessary buildings within and for tg

make contracts on behalf of the county for the building and repairing

of the same; but no expenditure for the purpose herein named greater

than can be paid out of the annual revenue of the county for the cur~

rent year shall be made unless the question of such expenditure shall

have first been submitted to a vote of the qualified electors of such

county and shall have been approved by a majority of the votes so

cast; and the board shall determine the amount and rate of taxes to

be submitted to a vote for such purpose.

§ 1924. Duty to use building fund. After a buildin fund

has been accumulated either from the proceeds of the sale o town

lots or from any other source it shall be the duty of the board, within

one year from the time such fund becomes available, to proceed to

e county and to .
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the erection of the necessary county buildings, including a jail, if

such fund shall in the judgment of the board be sufficient for that

se.pug-pI925. Contracts let only on competitive bids. The

board shall cause an advertisement for bids for the erection of such

building to be published for at least three months prior to the open

ing of the bids in some newspaper published in the county and in

such other newspaper in the state and for such period as the board

may deem advisable. Such advertisement shall state where the plans

and specifications may be examined and the time allowed for the com

pletion of such building, also the time when the bids will be opened

and passed upon by the board, which must be at one of its regular

sessions. The lowest responsible bid must in all cases be accepted,

and the contracts for such buildings shall be so conditioned that not

more than one-half of the payment for the same shall be made until

the contract shall be executed and the buildings completed to the

satisfaction and acceptance of the board. Such board may further

require a bond to accompany each bid, conditioned that the bidder

will enter into a contract with approved sureties for the performance

of the work in accordance with the plans and specifications in case

his bid is accepted. The provisions of this section shall apply to all

contracts for fuel, stationery and all other articles for the use of the

county, or labor to be performed therefor, when the amount to be

paid for the same during any year exceeds the sum of one hundred

dollars; provided, that in all such cases advertisement for bids there

for need not be for more than three consecutive weeks in some weekly

newspaper published in such county, and provided also, that all con

tracts or the fumishing of stationery, blank books and supplies

generally for all county officers shall be let at the first regular meet

ing in April to run for the period of one ear.

§ 1926. Unused buildings may e destroyed, when. In

any county containing a population of less than six thousand inhabi

tants as shown by the last state or federal census it shall be lawful

for the board of county commissioners when petitioned by one hun

dred or more of the voters of such county, to sell or repair any build

ing owned by the county and not used for county purposes and which

is unsafe to remain standing, or to cause such building to be torn

down and to do any thing in the premises which a private owner

might or could do with his property.

§ 1927. Appeals lie from decisions ofboard. From all de

cisions of the board upon matters properly before it an appeal may

be taken to the district court by any person aggrieved, upon filing an

undertaking in such sum and with such sureties as may be approved

by the county auditor, conditioned that the appellant will prosecute

such appeal without delay and pa all costs adjudged against him in

the district court. Such unde ing shall be executed to the county

and may be sued on in the name of the county. The state’s attomey

upon the written demand of at least seven taxpayers of the county

shall take an appeal from any action of the board of county commis

sioners to the district court when the interests of the county are

affected, which appeal shall be taken in the name of the county, and

in such case no bond shall be required. Upon serving the notice

provided for in the next section the county auditor shall proceed the

same as if an undertaking had been filed and his fees for making the

transcript shall be paid as other claims by the county.

5 1, c. -14 1393.
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§ 1928. Appeal, ' how taken. Such appeal must be taken

within thirty da s after the decision of the board by servin a written

notice of appea upon one of the members of the boar ; and the

county auditor shall upon the filing of the undertaking and the pay

ment of his fees as hereinafter provided make out a complete tran

script of the proceedings of such board relating to the matter in con

troversy and shall deliver the same to the clerk of the district court.

§ 1929. Appeals to be filed, when. Such appeal shall be filed

on or before the first day of the next term of the district court after

such appeal is taken and the cause shall stand for trial at such term.

§ 1930. Appeals docketed and tried de novo. All appeals

thus taken shall be docketed as other causes pending in the district

court and the same shall be heard and determined de novo.

§ 1931 . Power of district court. The district court may

enter a final judgment and cause the same to be executed, or may

send the same back to the board with an order how to proceed and

require such board to comply therewith by mandamus, or by attach

ment for contempt.

§ 1932. omcers to make settlement. All treasurers, sheriffs,

clerks, constables and other ofiioers chargeable with money belonging

to any county shall render their accounts to and settle with the county

commissioners at the time required by law and pay into the county

treasury any balance which may be due the county, taking duplicate

receipts therefor and deposit one of the same with the county auditor

within five days thereafter. .

§ 1933. Board to ascertain amount of redemption mone .

It is the duty of the board at each annual meeting to examine the

county treasurer’s tax sale book and stub receipts and ascertain the

amount of redemption money in the treasury and require such treas

urer to account for the same.

§ 1934. Penalty for failure to render or settle accounts.

If any person thus chargeable shall neglect or refuse to render true

accounts or settle as aforesaid, the board of county commissioners

shall adjust the accounts of such delinquent according to the best

information it can obtain and ascertain the balance due the county

and order suit to be brought in the name of the county therefor; and

such delinquent shall not be entitled to any commission and shall for

feit and pay to the county a penalty of twenty per cent on the amount

of funds due the county.

§ 1985. Warrants draw interest, when. All county war

: rants hereafter drawn by the proper authorities shall, after having

been presented to the count treasurer for payment and by him

indorscd “not paid for want 0 funds,” from such date draw interest

at the rate of seven per centper annum.

§ 1936. Proceedings of board to be published. It shall be

' the duty of the board to cause to be published in three newspapers

published in its county, or in case there are not three newspapers

within the county qualified to make such publication, then in as'

many as there are, a full and complete report of all its ofiicial pro

ceedings at each regular and special meeting, such proceedings to be

published as soon after each meeting as practicable, and the board

shall pay at the rate of twenty-five cents per square of twelve lines of

solid brevier type or its equivalent to each newspaper designated to

publish such proceedin s, which shall file or cause to be filed with the

county auditor an affi avit of publication executed in proper form;
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provided, that not more than two newspapers in any congressional

township shall be so designated and, when there are but two papers

in the county "and both are in the same congressional township, the

commissioners-shall designate but one of such papers. In case there

is no newspaper published in the county the board shall cause such

proceedings to be published in such newspaper in the state as has the

argest circulation in such county and shall also cause such report to

be posted in three public places in the county, one of which places

shall be the ofiice of the county auditor.

§ 1937. Auditor to furnish copy of proceedings. The

county auditor shall make out a full and complete report of the pro

ceedings of each regular and special meeting of the board and trans

mit the same to the publishers of the newspapers selected by such

board to publish such proceedings, such report to be made out and

transmitted within one week from the time such proceedin s are had.

§ 1938. Proceedings to be published, when. It s iall be the

duty of the publisher of each newspaper selected to publish the pro

ceedings of the board to cause such proceedings to be published in

the issue of his paper next succeeding the time of their reception.

ARTICLE 8.——DEPOSITOBIES or COUNTY FUNDS.

§ 1939. Commissioners to designate depositories. . The

board of county commissioners of each county in this state at its first

regular meeting after the adoption of this code and thereafter at its

first regular meeting in January of each odd numbered year shall

designate one or more national or state banks in its county as county

depositories, in which all the funds of such county shall be deposited.

§ 1940. Proposals, advertisement for. The county auditor

of each county shall advertise in one or more newspapers of the county

for at least two weeks inimediately prior to such meeting for sealed

proposals for the deposit of the funds of such county, which adver

tisement shall state the date up to which such proposals will be

received, which date shall be the first day of the meeting of the board

at which such proposals are to be opened. Such proposals shall state

in writing what rate of interest will be paid on the average daily

balances during the month, interest to be paid monthly, on condition

that such funds with accrued interest shall be held subject to draft at all

times on demand Such proposals shall be inclosed in sealed envelopes

addressed to the county auditor and marked “ proposals ‘for deposit of

county funds” and shall be by the county auditor filed in his oflice.

§ 1941. Proposals, acceptance of. Bonds. Such proposals

shall be presented to the board at such meeting and then, and not

until then, opened by the county auditor in the presence of the board,

and the board shall thereupon proceed to accept the proposal of the

bank or banks otferin the highest rate of interest not inconsistent

herewith, subject to t e filing of a satisfactory bond as hereinafter

provided, the amount of which bond shall then and there be fixed by

the board. Before any bank shall be designated as such depository

it shall submit to the board for its approval a bond payable to the

county, conditioned for the safe-keeping and repayment of any funds

deposited in such bank, which bond shall be signed by not less than

five freeholders of the county as sureties, such bond to be in the sum

required by the board, but in no case less than double the probable

amount of funds to be deposited in such bank. If at any time the

amount of funds on deposit in any of such depositories shall exceed
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one-half the amount named in such bond, it shall be the duty of the

board at its next regular meeting thereafter to require from such

depository an additional bond in a sum not less than twice the

amount of such excess. Such bond shall be approved by the board

and the approval thereof indorsed thereon by the chairman of the

board and by him deposited with the county auditor, and any bank

whose bond shall have been so approved shall thereupon be designated

by the board as a county depository and shall continue as such until

such time as the board shall readvertise for bids as aforesaid. If the

board fails or refuses to approve any such bond the same may

be presented to the judge of the district court, upon three days’

notice to the county auditor, who shall proceed to hear and determine

the sufiiciency of such bond and may approve or disapprove the same

as the facts warrant. If he approves such bond said bank shall be

declared a public depository as aforesaid. The sureties on such bond

shall be required to justify as required by law in arrest and bail

proceedings.

1942. Equal bidders. Depository, how determined.

W en two or more banks in the same county proposing to become

depositories offer the same rate of interest it shall be the duty of the

board to select impartially as many of such banks as depositories as

otfer ample security for such deposit, requiring from each of such

banks bonds of equal amount. In estimating the value of the secur

ity offered by any proposed depository the capital, surplus and

general credit of the bank shall be taken into consideration, as well

as the bonds proposed to be given. '

§ 1943. Two or more depositories. Duty of treasurer. In

case two or more banks are designated as depositories the county

treasurer shall as far as practicable, keep in each of the several depos

itories equal balances at all times; provided, that in counties where

two or more banks are designated as depositories the amount depos

ited in any bank shall not exceed the assessed capital of such bank.

§ 1944. Duty of board in designating depositories.

Further to secure the safety of the county funds deposited under the

provisions of this article, the board of county commissioners shall

satisfy itself of the responsibility of the several banks proposing to

act as depositories, and no bank offering more than three per cent

per annum on deposits subject to check shall be designated as a

depository under the provisions of this article.

§ 1945. Treasurer to deposit funds. All funds of the county

shall be deposited in the name of the county by the county treasurer

as soon as received by him in such bank or banks as shall have been

designated as county depositories. '

§ 1946. Penalty for violation. If any county treasurer

shall deposit any of the funds of his county or loan the same in any

manner except in accordance with the provisions of this article he

shall be liable to a penalty of five hundred dollars for each deposit or

loan so made.

§ 1947. Monthly statement by depository. Each depos

itory shall furnish to the county auditor on the first day of each

month an itemized statement of the county’s account with such

depository, duly verified by the affidavit of the cashier of such bank,

which statement shall be filed and carefully preserved in the ofiice of

the county auditor. All sums of interest accruing on the funds

deposited as aforesaid shall be credited to such deposit account on the
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first day of each month for the preceding month and a statement of

such interest shall be rendered by such depository to the county

auditor on the first day of each month and the auditor shall char e

the treasurer with the amount thereof and credit the same to t e

general fund of the county.

§ 1948. Checks, how signed. All checks drawn upon the

' county depositories shall be signed by the county treasurer in the

b himself as treasurer.

§ 1949. Duty o board in county where only one bank is

located. It is the duty of the officers mentioned in this article to

comply with the provisions hereof; provided, that in counties where

only one bank is located the board of county commissioners shall

designate such bank a depository without advertisin for bids if such

bank agrees to pay interest at the rate of at least t ree per cent per

annum and complies with the provisions of the foregoing sections.

In counties where there is no bank located or where no bank offers to

comply with the requirements of this article the board must designate

some bank or banks outside of such county as depositories, but such

bank or banks must fumish bonds accordin to the provisions hereof.

§ 1950. Treasurer exempt from fiability, when. When

the funds of any county are deposited by the county treasurer as pro

vided herein, such treasurer and his sureties shall be exempt from all

liability thereon by reason of loss of any such funds from the failure,

bankruptcy or any other act of any such bank to the extent only of

such funds in the hands of such bank or banks at the time of such

failure or bankruptcy.

1961. Violation of this article a misdemeanor. Any

oflicer violating any of the provisions of this article shall be deemed

guilty of a misdemeanor.

ARTICLE 9.—Rae1srEa or Dnans.

name of the county

§ 1952. Record of instruments. The register of deeds shall

keep a full and true record in proper books kept for that purpose of

all deeds, mortgages, bills of sale, chattel mortgages and all other in

struments authorized by law to be admitted to record, filed with him

for that purpose, if the person so filing them for record shall first pay

him the fees provided by law for filing or recording the same. When

an instrument is filed with him for record he shall indorse thereon

the date and hour and minute of the day of such filing and when re

corded, also the pages and designating the letter or number of the

book of records in which the record thereof is made; and in a note at

the foot of the record of each instrument recorded by him he shall

write the date, the hour and minute of the day when it was filed with

him and the page on which it is recorded.

§ 1953. Seal of register of deeds. He shall provide himself

with a seal and make an impression of the same upon each instrument

to which he attaches his oflicial signature. Such seal shall bear the

following inscription: “Register of deeds of . . . . . . . . . . . . . .County."

§ 1954. Numerical index required. He shall prepare from

the records of his office and thereafter keep a numerical index of the

deeds, mortgages and other instruments of record in his oflice affect

ing or relatin to the title to real property.

§ 1956. eparate indexes to be kept. There shall be pre

pared and kept one index of the deeds and contracts and other in

struments, not liens merely, and another index of the mortgages and
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§ 1. c. 95. 1883.

am‘d.

§5S. (‘.21. I‘0l.(‘

,5 59. 0.21. P0l.C.
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other liens, which indexes shall be substantially or as near as may be

in the following forms:

FORM OF NUMERICAL INDEX TO CITY AND TOWN PROPERTY.
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§ 1956. Grantor and grantee indexes required. He shall

prepare from the records of his ofiice and keep grantor and grantee

indexes of the deeds, mortgages and other instruments of record in

his otfice, affecting or relating to the title of real property, in addition

to the numerical indexes above provided for.

§ 1957. Separate indexes of deeds and liens. He shall pre

pare and keep one index of the deeds and contracts and other instru

ments not liens merely, and another index of the mortgages and other

instruments which are liens, which indexes shall show the name of

the grantor and grantee, dates of instruments, dates of filing and

description of property affected.

§ 1958. Document number. Priority of filing. It shall

be the duty of each register of deeds in this state when any deed,

patent, mortgage, receiver’s receipt, contract, notice of lis pendens,

copy of decree or other instrument afl"ecting the title to, or creating

a lien upon any real estate within his county, is filed in his oflice,

immediately to write or stamp thereon a document number, which

numbers shall be consecutive in the order of filing commencing with

number one in each county, and following in the order of filing of

the various documents; and priority of number shall be prima facie

evidence of priority of filing; provided, that when such register of

deeds shall receive by mail or other like inclosure more than one in

strument at a time he shall aflix such numbers in the consecutive

order in which such instruments actually come to his hand on openin

such inclosure save that when more than one instrument is receive

from the same source at the same time he may follow such directions

if any, as the sender may give in such numbering.

§ 1959. Reception book to be kept. There shall be provided

by the county commissioners of each county in the state in the same

manner that other record books are provided a book for use in the

office of the register of deeds to be known as the reception book, in

which shall be entered, immediately after numbering, all documents

and papers enumerated in the last section and such book shall be

ruled in parallel columns showing, in the first column at the left hand

side of the page, the document number; in the second column, the

date of filing; in the third column, the grantor; in the fourth column,

the grantee; in the fifth column, the character of the instrument; in

the sixth, the book and page where recorded; in the seventh, to whom

delivered-, and in the last column at the ri ht, a brief description of

the property, if any, described therein, an such book shall be a part

of the public records of the office and open to public inspection

(luring ofice hours.

§ 1960. Duty of register of deeds. When such instruments

are numbered and entered in the reception book and indexed, they shall

be recorded or filed as now provided by law and it shall be the duty

of the register of deeds to write or stamp, or cause to have written or

stamped at the beginning of the record thereof, if recorded, the

words “ document number” and add thereto the number stamped or

written on such document and to add, immediatelely after the record

of such instrument, a certificate setting forth that the same was filed

in his office, giving date and hour as now provided by law, which cer

tificate he shall authenticate with his ofiicial signature, but to which

he need not afiix his ofiicial seal.

§ 1,1-. 134.1537.

§ 2. c. 134, 1887.
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§ 98. 0.21. Pol.(‘.

am’d.

§ 9-1.c.21. Vol.0.

a1n'd.

§ 1961. Record, when complete. Penalty for alteration.

The affixing of the signature of the register of deeds to such record

shall be deemed to have completed the record thereof, and any person

who shall thereafter willfully erase, add to, interline, mutilate, conceal,

destroy or in any manner change such record shall be deemed guilty

of a violation of section 6959 of the penal code of this state and 011

conviction thereof be punished as therein provided.

§ 1962. Ghattel mortgages excluded. The last four sections

shall not be construed to extend to or cover the filing and indexing of

chattel mortgages as now provided by law.

Airrrcnn 10. -. Couxrr Tasascarza.

§ 1963. Duties Of. It shall be the duty of the county treasurer

to receive all moneys belonging to the count from whatever source

they may be derived and other moneys whic by law are directed to

be paid to him, and all moneys received b him for the use of the

county shall be paid out by him only on t e warrant of the board of

county commissioners drawn according to law, except as otherwise

specially provided, and all other moneys shall be paid over by him as

provided by law.

§ 1964. Method and publicity of accounts. He shall be

the collector of taxes and shall be charged with the amount of all tax

lists in his hands for collection, and credited with the amounts col

lected thereon, and the delinquent list, and shall keep a fair and

accurate current account of the moneys by him received, showing the

amount thereof, the time when, from whom and on what account re

ceived; also of all disbursements by him made showing the time when,

to whom, on what account and the amount paid; and he shall so ar

range his books that the amounts received and paid on account of

each separate and distinct fund or appropriation shall be exhibited in

separate and distinct columns a11d accounts, and he shall at all times

exhibit such accounts, when desired, to the state, county or school

officers entitled to examine the same,1and shall at any time pay over

the balance in his hands to the proper officer, upon receiving proper

' vouchers.

§9-’>. 0.21. P0l.C.

§96. 0.21. Pol.C.

am '11.

§ 1965. Board examines and settles acccounts. The books,

accounts and vouchers of the county treasurer a11d all moneys, war

rants or orders remaining in the treasury shall at all times be subject

to the inspection and examination of the board of county commis

sioners and at the regular meetings of the board in January and July

of each year and at such other times as it may direct, he shall settle

with the board his accounts as treasurer, and for that purpose shall

exhibit to it all his books, accounts a11d moneys and all vouchers re

lating to the same to be audited and allowed, which vouchers shall be

retained by the board as evidence of such settlement; and if found

correi-it tihe account shall be so certified; if not, he shall be liable on

his n .

§ 1966. To insure county property. When directed by the

board, he shall cause to be insured at the expense of the county any

or all of the public buildings of the county and other property be

longing to the same, in the name of the county or otherwise as the

board may direct; and in case of the destruction or damage to the

buildings or the property so insured, such treasurer shall demand and
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receive the moneys due on account of such insurance and pay the

same into the county treasury, and such moneys shall be applied to

the fund for rebuilding or restoring such buildings or property.

§ 1967. To certify abstracts. Fees. It shall be his duty to

attach his certificate to each abstract of title to real estate of his

county that may be presented to him for that purpose, which certifi

cate shall show the amount of taxes due and unpaid against, or tax

title affecting the land described in such abstract, as the same appears

from the records in his ofiice; and as compensation therefor he shall

receive the sum of twenty-five cents for each abstract so certified, and

for each failure or refusal to comply with the provisions of this

alrtilcle, he shall be liable to a fine of not exceeding one hundred

<01 ars.

§ 1968. Report to township clerks, when. The county

treasurer of each county shall, between the fifth and twentieth days

of February of each year, notify by mail the township clerk of each

organized township i11 his county of the amount of money on hand

in the county treasury belonging to the township on the fifth of Feb

ruary, the amount belonging to each fund being stated separately.

He shall also between the fifteenth day of November and the first da

of December of each year, mail a like notice to each township cler

statin the amount of money in the county treasury belonging to the

towns ip on the fifteenth day of November, the amount in each fund

being stated separately.

§ 1969. Statement of amount paid. Whenever the county

treasurer pays or remits any township funds to a township treasurer

he shall on the same day mail to the township clerk of such township

astatement of the amount so paid or remitted, stating the amount

belonging to each fund separately.

§ 1970. Township clerk to keep record. The township

clerk shall make a record of the statements thus received from the

county treasurer, and shall keep an account of the township funds in

the same manner as is required of the township treasurer; and at the

annual township meeting in March of each year the books of each

ofiicer shall be examined, compared and balanced.

Aarrcmz 11.——COUNTY Aunrroa.

§ 1971. Clerk of board of county commissioners. The

county auditor shall by virtue of his office be clerk of the board of

county commissioners of his county and he shall keep an accurate

record of its oflicial proceedin and carefully preserve all the docu

ments, books, records, maps an other papers required to be deposited

or kept in his oflice, and prepare a financial statement of the county

annually, unless otherwise ordered by the board, and carefully do and

perform all other acts and duties required by law.

§ 1972. To keep account current with treasurer. He shall

keep an accurate account current with the treasurer of his county,

and when any person shall deposit with -him any receipt given by the

treasurer for money paid into the treasury, he shall file such receipt

in his oflice and charge the treasurer with the amount thereof.

§ 1973. To deliver moneys and records to successor. On

going out of ofice he shall deliver up to his successor in olfice all the

moneys, books, records, documents, maps, papers, vouchers and other

§ 1. c. 1. 1887.

§ 1. c. 47. 1895.

§ 2, c. 47, 1895.

§ 3. 0. 47- 1895.

§ 4, G. 10, 1887.

§ 5, 0. 10, 1ss1.

§ 0. c. 10. mar.
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§ 7. c. 10. 1857.

:un'd.

§ 7. c. 10. 1&7.

:|m'd.

§63. 0.21. Pol.C.

§ 1. c. 7:3. 1&1.

am'd.

§ ll. (?.10.1bZ§7.

property in his hands belonging to the county, and in case of his

death his personal representatives shall in like manner deliver the

same to his successor as aforesaid.

§ 1974. To draw all county warrants. He shall draw war

rants on the county treasurer in favor of all persons entitled thereto

in payment of all claims and demands chargeable a ainst the county

which have been legally examined, allowed and or ered paid by the

board of county commissioners; also, for all debts and demands against

the county when the amounts are fixed by law, and which are not

directed to be audited by some other person or tribunal. All warrants

must distinctly specify the liability for which they are drawn and

when it accrued.

§ 1976. Warrants consecutively numbered and regis

tered. All warrants issued by the county auditor during each year.

commencin with the first Monday in January, must be numbered
consecutivelzy and the number, date and amount of each and the name

of the person to whom payable and the purpose for which drawn,

must be stated therein and they must at the time they are issued be

re 'stered by him in a book kept for that purpose.

1976. General duties. He shall do, perform and transact all

county business without any extra or greater compensation than is

allowed by law; and shall keep all the books required to be kept by

the county commissioners; shall file and preserve in his oflice all

accounts, vouchers and other papers pertaining to the settlement of

any and all accounts to which the county shall be a party, copies of

which, certified under the hand and seal of the auditor, shall be

admitted as evidence in all courts in this state. 9

§ 1977. Election duties. He shall perform all the duties

required of him by law relative to the making out and delivering

notices of general and special elections, making abstracts of and can

vassing the votes cast at any such election, issuing certificates of

election and forwarding the abstracts of votes cast at such elections

to the secretary of state; and whenever the county commissioners for

any cause shall fail or refuse to call special elections, the county

auditor shall have authority to provide for and call any such election

upon the petition of a majorit of the legal voters of the county, to be

determined by the ll lists o the last preceding general election.1978. Liabiiioty of auditor. If any county auditor fails to

ma e settlement or pay over any moneys with which he stands charged

at the time and in the manner prescribed by law or misapplies any

money which comes into his possession in the discharge of his ofiicial

duties, the county commissioners shall commence an action against

him and his sureties in the district court of such county, and he shall

be proceeded a ainst as provided by law in other cases. In case of

suspension un er the provisions of this section, such auditor, if

restored to ofiice, shall not be deprived of his salary during the time

of such suspension and the reasonable expenses of his defense upon

such hearing shall be paid by the county. If upon the trial of such

action such auditor is adjudged guilty of any neglect of duty, his

oflice shall be deemed vacant.

ARTICLE 12.—S'rArs’s Arromvsrs.

§ 1979. Duties of. The state’s attorney is the public prosecutor,

and must:
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1. Attend the district court and conduct on behalf of the state all

prosecutions for public offenses.

2. Institute proceedings before magistrates for the arrest of per

sons charged with or reasonably suspected of public offenses, when

he has information that such offenses have been committed; and for

that purpose, when not engaged in criminal proceedings in the dis

trict court must attend upon the ma 'strates in cases of arrest when

required b them, except in cases 0 assault and battery and petit

larceny an attend before and give advice to the grand jury when

ever cases are presented to them for their consideration.

3. Draw all indictments and informations, defend all suits brought

against the state or his county, prosecute all bonds forfeited in the

courts of record and all actions for the recovery of debts, fines, pen

alties and forfeitures accruing to the state or his county.

-1. Deliver receipts for money or property received in his oflicial

capacity, and file duplicate receipts thereof with the county auditor.

5. On the first Mondays of January, April, July and October in

each year file with the county auditor an account, verified by his oath.

of all money received by him in his oflicial capacity durin the pre

ceding three months and at the same time pay it over to t e county

treasurer.

6. Give when required, and without fee, his opinion in writing to

the county, district, township and school district officers, on matters

relatin to the duties of their respective oflices.

T. fieep a register of all ofiicial business, in which must be entered

a note of each action, whether civil or criminal, prosecuted ofiicially,

and of the proceedings therein.

§ 1980. Adviser of county board. Must oppose illegal

claims. He is the legal adviser of the board of county commission

ers. He must attend their meetings when required, and must oppose

all (lB%8.lII1S and accounts presented against the county which are unjust

or i e l.§ lgagl. To institute actions to recover moneys illegally

paid. If the board of county commissioners without authority of

law orders any money paid as a salary, fees or for any other purpose,

and such money has been actually paid, or if any other county oflicer

has drawn any warrant in his own favor or in favor of any other per

son, without being authorized by the board of county commissioners

or by law, and the same has been paid, the state’s attorney is empow

ered, and it is his duty to institute an action in the name of the county

against such person to recover the money so paid, and no order of the

board of county commissioners therefor is necessary to maintain such

action; but when the money has not been paid on such order or war

rants, it is the duty of the state’s attorney upon receiving notice

thereof, to commence an action in the name of the county to restrain

the payment of the same, and no order of the board of county com

missioners is necessary to maintain such action.

§ 1982. Not to present or advocate claims against county.

The state’s attorney, except for his own services, must not present

any claim, account or other demand for allowance against the county,

nor in any way advocate the relief asked on the claim or demand

made by another.

§ 1983. Not to accept fee or reward. Traveling expenses.

He shall not receive any fee or reward from or on behalf of any pros

ecutor or other individual for services in any prosecution or business

§6. c. 43.

am’d

1883.
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§ 8. c. 43. lsezs.

§ 10. c. -lit. 1833.
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' be so construed as to

to which it shall be his oificial duty to attend, nor be concerned as

attorney or counselor for either party, other than for the state or

county, in any civil action depending on a state of facts upon which

any criminal prosecution then pending shall depend; nor shall any

state’s attome be eligible to or hold any judicial oflice whatever.

When require to go to any other county or from one part to another part

of his county to transact any oflicial business as such state’s attomey,

he shall be entitled to receive from his county the amount of his

actual and necessary expenses in transacting such business, in addition

to the salary fixed by law, which expenses shall be audited and paid

by the board of county commissioners as other county expenses are

audited and paid.

§ 1984. To receipt for public moneys. It shall be his duty,

whenever he shall receive any moneys from fines, bonds. penalties or

costs, to deliver to the ofiicer or person paying the same duplicate

receipts, one of which shall be filed by such ofiicer or person in the

olfice of the county treasurer.

§ 1985. Penalty for failure to pay over moneys. Whenever

such state’s attorney shall refuse or neglect to account for or pay over

the moneys so received by him as required by law, he shall be liable

to a fine of not less than fifty dollars nor more than two hundred

dollars, and it shall be the duty of the county treasurer to cause an

action to be instituted upon the bond of such state’s attorney for the

recovery of the moneys so received and unpaid by him.

§ 1986. Court may appoint state’s attorney, when and

how. The district court whenever there shall be no state’s attomey for

the county or when the state’s attomey is absent or unable to attend to

his duties may, when necessary, appoint by an order to be entered in

the minutes of the court, some suitable person, an attorney at law, to

perform for the time being the duties required by law to be performed

by the state’s attorney, and the person so appointed shall thereupon

be vested with all the powers of such state’s attorney for that purpose:

and the district court shall by order, to be entered in the minutes of

the court, fix his fee therefor which amount shall be allowed by the

board of county commissioners, and which amount shall be deducted

from the salary of the state’s attorney. Nothing in this section shall

give the court the power permanently to fill

vacancies in such office, but such power is vested in the board of

county commissioners as elsewhere provided in this code.

§ 1987. State’s attorney may appoint assistant. The

state’s attorney is authorized and empowered to appoint an assistant

state’s attorney within his county and shall be responsible under his

ofiicial bond for the acts of such assistant.

§ 1988. Judge may appoint special counsel. Compensa

tion. The judge of the district court may in his discretion appoint

special counsel to assist the state’s attorney in important cases. Such

special counsel shall be paid a reasonable fee therefor to be approved

by the court and paid by the county for which the services were

rendered.

Aarrcrn 13.— CLERK or DISTRICT Couar.

§ 1989. Duties of; The clerk of the district court shall perform

the following duties:

1. Take charge of and safely keep and dispose of according to law
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all books, papers and records which may be filed or deposited in his

oflice.

2. Act as clerk of the district court and attend each session thereof

and upon the judge at chambers when required.

3. Issue all process and notices required to be issued; enter all

orders and judgments proper to be entered; keep in his ofiice a regis

ter of all actions, which must state the names of the attorneys and all

fees charged therein and such other matters as are required by law.

4. Keep for the district court in separate volumes an index of all

suits, labeled “General Index—Plaintitfs,” each page of which must

be divided into seven columns, under their respective heads alphabet

ically arranged as follows: “ Number of action,” “ plaintifl"s,”“‘defend

ants,” “date of judgment,” “number of judgment,” “page of entry of

judgment in judgment book,” “pa e of minute book of district court-,”

also an index labeled “General ndex—Defendants,” each page of

which must be divided into seven columns as above provided.

5. Keep a minute book, which must contain the daily proceedings

of the court, which may be signed by the clerk, which book must be

indexed in the names of both plaintiff and defendant.

6. Keep two books, in one of which must be entered in alphabet

ical order the names of all persons who from the organization of the

court have declared, or who ma _ hereafter declare their intention to

become citizens of the United tates, and the date of such declara

tion, which book must be labeled “Declaration of Intention to Become

Citizens of the United States,” and in the other of which must be

entered in alphabetical order the names of all persons who have been

or maybe hereafter admitted citizens of the United States by the

court of which he is clerk, which book must be labeled “ Naturaliza

tion, Final Papers,” and enter in a separate column, opposite each

name, the country of which such person was before a citizen or sub

ject, the date of his admission and the page of the minute book or

book of record containing the order admitting him a citizen.

7. Keep a book called “Register of Criminal Actions,” in which

must be entered the title and number of the action, with a memoran

dum of each paper filed, order or proceeding had therein, with the date

thereof, and the name of each witness, number of days in attendance

and his legal fees, with a proper index to the same.

8. Keep a book called “Book of Jurors’ Certificates,” in which

must be contained the blank certificates and stubs to be filled, as pro

vided in this code.

9. Keep a “Witness Book,” in which must be contained blank

certificates and stubs to be filled as provided in this code.

10. Keep a record of the attendance of all jurors, and of witnesses

in criminal actions and compute the mileage of each.

11. Keep such other records and perform such other duties as are

prescribed by law.

§ 1990. Penalty for neglect of duty. Any person who may

at any time be injured or aggrieved by reason of the violation of the

duties of his office upon the part of any such clerk, or by any willful

neglect or refusal to perform any of the duties of his ofiice, may insti

tute legal proceedings upon the bond of such clerk and collect therein

double the amount of damages actually sustained by such aggrieved

person; and the county treasurer is also authorized and required for

every such violation and neglect of duty to collect a fine of not less

§2. c. 14. Pol. C.

am’d.

471



§§ 1990-1996 POLITICAL CODE. Counties and

§ 5. c. 14. Pol. C.

than fifty dollars for every such violation of duty, orrefusal or neglect

on the part of such clerk.

S 1991. Clerk may adjourn court, when. Whenever the

judge, whose duty it may be to preside at any term of the district

court, is hindered or delayed from any cause from being at the place

of holding the same on the first, second or third day of the term, such

clerk is authorized, and it shall be his duty to adjourn such court

from day to day, until the fourth day of the term, and if such judge

does not appear and take his seat to preside therein on the fourth day

of such term, and the clerk does not at or before such fourth day re

ceive a written order of adjoumment, he shall adjourn such court

without ‘day; but the jud e may by written order to the clerk made

at any place in the state a joum such court to such other time as he

may appoint, and such adjourned term shall be considered as a regu

lar term for all purposes.

ABTICLE 14.— SHERIFF.

§ 1992. Duties of. It is the duty of the sheriff:

1. To preserve the peace. '

2. To arrest and take before tl1e nearest magistrate, or the magis

trate who issues the warrant, all persons who attempt to commit or

have committed a public offense. '

3. To prevent and suppress all aifrays, breaches of the peace, riots

and insurrections which may come to his knowledge.

4. To attend each term of the district court held within his county

and obey its lawful orders and directions.

5. To command the aid of as many male inhabitants of his county

as he may think necessary in the execution of his duties.

6. To take charge of and keep the county jail and the prisoners

therein.

7. To indorse upon all notices and process received by him for

service, the year, month, day, hour and minute of reception, and issue

therefor to the person delivering it, on‘ payment of his fees, a certifi

cate showing the names of the parties, title of paper and time of

reception.

8. To serve all process or notices in the manner prescribed by law.

9. To certify under his hand upon process or notices the time and

manner of service, or, if he fails to make service, the reasons of his

failure and return the same without delay.

§ 1993. Foreign process, how returnable. When process

or notices are returnable to another county, the sheriff may inclose

such process or notices, in an envelope, addressed to the oflicer

or person sending them, and deposit it in the post oflice, prepaying

postage.

§ 1994. Return prima facie evidence. The return of the

sheriff upon process or notices is prima facie evidence of the facts

stated in such return.

§ 1995. Liability for failure to return. If the sheritf does

not return a notice or process with the necessary indorsement thereon

without delay, he is liable to the party aggrieved for all damages

sustained by him.

§ 1996. Liability for failure to execute process. If the

sheriff to whom a writ of execution or attachment is delivered

neglects or refuses after being required by the creditor or his attor
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ney to levy upon or sell any property of the party charged in the"

writ which is liable to be levied upon or sold, he is liable to the

creditor for the value of such property.

§ 1997. Liability for failure to pay over money. If he

neglects or refuses to pay over on demand to the person entitled

thereto any money which may come‘ into his hands by virtue of his

oliice, after deducting his legal fees, the amount thereof with twenty

iive per cent damages and interest at the rate of ten per cent per

month from the time of demand may be recovered by such person.

§ 1998. Liability for an escape. A sheriff who suffers the

escape of a person arrested in a civil action, without the consent or

connivance of the part in whose behalf the arrest or imprisonment

was made, is liable as ollows:

1. When the arrest is upon an order to hold to bail or upon a sur

render in exoneration of bail before judgment, he is liable to the.

plaintifi as bail.

2. When the arrest is on an execution or commitment to enforce

the payment of money, he is liable for the amount expressed in the

execution or commitment. '

3. W'hen the arrest is on an execution or commitment, other than

to enforce the payment of money, he is liable for the actual damages

sustained. _

Upon bein sued for damages for an escape or rescue he may

introduce evi ence in mitigation or exculpation.

§ 1999. Liability for a rescue. He is liable for a rescue of a

person arrested in a civil action equally as for an escape.

§ 2000. Action, when cannot be maintained against. An

action cannot be maintained against the sheriff for a rescue, or for an

escape of a person arrested upon an execution or commitment, if,

after his rescue or escape and before the commencement of the action,

the prisoner returns to the jail or is retaken by the sheriff.

§ 2001. Oflce, when vacant. When the sheriff is committed

under_ an execution or commitment for not paying over money received

by him by virtue of his ofiice and remains committed for sixty days,

his ofice shall become vacant.

§ 2002. To execute all process. A sheriff or other ministerial

officer is justified in the execution of and must execute all process

and orders regular on their face and issued by competent authority,

whatever may be the defect in the proceeding upon which they were

issued. '

§ 2003. T0 exhibit process. The ofiicer executing such pro

cess must at all times, so long as he retains it, upon request, show the

same with all papers attached to any person interested therein.

§ 2004. To open and adjourn court. The sheriff in attend

ance upon court must act as the crier thereof and make proclamation

of the opening and adjournment of the court and of any other matter

under its direction.

§ 2005. Service of papers on sherifl, how made. Service

of a paper, other than a process, may be made upon the sheriff by

delivering it to him or to one of his deputies, or to a person in charge

of the oflice during oifice hours, or, if no such person is there, by

leavin it in a conspicuous place in the office.

§2%06. Coroner to execute process, when. When the

sheriff is a party to an action or proceeding the process and orders
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therein, which it would otherwise be the duty of the sheriff to execute,

must be executed by the coroner of the county.

§ 2007. To perform all lawful duties. The sheriff must per

form such other duties as are required of him by law.

ARTICLE 15. — Coaoxsa.

§ 2008. Coroner to act as sheriff, when. When there shall

be no sherifl’ or deputy sheriff in any organized county, it shall be the

duty of the coroner in such county to exercise all the powers and

duties of that ofiice until the same shall be filled as provided by law:

and when the sheriff is committed to jail or otherwise disqualified

the coroner shall be the keeper of the jail and perform the duties of

sherifi during the continuance thereof. When the sheriff is sued the

coroner shall serve the papers on him if required, and his return on

all papers served b him shall have the same credit as the sheritf’s

return: and he sha l receive the same fees as the sherifi for like service.

§ 2009. To hold inquests. The coroner shall hold an inquest

' upon the dead bodies of such persons only as are supposed to have

died by unlawful means, except as otherwise specially provided.

When he has notice of the dead body of a person supposed to have

died by unlawful means found or being in his county, he is required

to issue his warrant to the sheriff or any constable of his county,

requiring him to summon forthwith three electors, having the quali

fications of jurors of the county, to appear before the coroner at the

time and place named in the warrant, or when the services of such

sheriff or constable cannot conveniently be procured, then the coro

ner may summon such electors from the bystanders.

§ 2010. Warrant, form of. The warrant may be in substance

as follows:

State of North Dakota,

County of . . . . . . . . . . . . . . . .

To the sherifl.’ or any constable of said county: ,

You are hereby required to summon forthwith three electors, hav

ing the qualifications of jurors of your county, to appear before me

at (name the place) at (name the day and hour or say forthwith).

SS.

then and there to hold an inquest on’ the dead body of . . . . . . . . . . . .

there lying and find by what means he died.

Witness my hand this . . . . . . . .day of . . . . . . . . . . . .18. .

. . . . . . . . . . . . . . . . . . . . . . . . . . .d0.r.O.n.er.

§ 201 1. Completing jury and oath. If any juror fails to ap

pear the coroner shall cause the proper number to be summoned from

the bystanders and immediately proceed to empanel them and ad

minister the following oath in substance:

You do solemnly swear (or aflirm) that you will diligently inquire

and true presentment make, when, how and by what means the person

whose body here lies dead came to his death, according to your knowl

ed e and the evidence given you.

g 2012. Subpoenas f_or witnesses. Gontempts. The coroner

may issue subpoenas within his county for witnesses, returnable forth

with or at such time and place as he shall direct, and witnesses shall

be allowed the same fees as in cases before a justice of the peace, and

the coroner has the same authority to enforce the attendance of wit
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nesses and to punish them and jurors for contempt in disobeying his

process, as a justice of the peace has when his process issues in behalf

of the state. t

§ 2013. Oath to witnesses. An oath shall be administered to

the witnesses, in substance as follows:

You do solemnly swear that the testimony which you shall ive to

this inquest concerning the death of the person here lying dea shall

be the truth, the whole truth and nothing but the truth. So help

you God.

§ 2014. Return by jury. Form. The jurors having inspected

the body, heard the testimony and made all needful inquiries, shall

return to the coroner their inquisition in writing under their hands,

in substance as follows, and stating the matters in the following form

suggested, as far as found:

g
State of North Dakota,

County of . . . . . . . . . . . . . . . .

An inquisition held at . . . . . . . . . . . ..in . . . . . . . . . . . . .county, state

aforesaid, on the . . . . . . . . . . . .day of . . . . . . . . . . . . A. D. 18. . ., before

. . . . . . . ., coroner of such county, upon the body of. . . . . . . . . . . . .(or

person unknown) there lyingdead, b the urors whose names are hereto

subscribed. The said jurors upon t eir oaths do say (here state when,

how, by what person, means, weapon, or accident, he came to his

death, and whether feloniously).

In testimony whereof, said jurors have hereunto set their hands the

day and year aforesaid.

Such inquisition shall be attested by the coroner.

§ 2015. Not to disclose name of accused. If at such inqui

sition it is found that a crime has been committed on the deceased,

the name of the person whom the jury believe has committed it shall

not be made public until after the arrest directed in the next section.

§ 2016. May order arrest. If the person charged is present,

the coroner may order his arrest by an ofiicer or any other person

present, and shall then make a warrant requirin the officer or other

person to take him before a justice of the peace. %f the person charged

is not present, and the coroner believes he can be taken, the coroner

may issue a warrant to the sherifl’ and constables of the county, requir

ing them to arrest the person and take him before a justice of the

eace.P § 2017. Warrant returnable to a justice of the peace.

The warrant of the coroner in such case shall be of equal authority

with that of a justice of the peace, and when the person charged is

brought before the justice, the same proceedings shall be had as in

other cases under a complaint, and he shall be dealt with as a person

under a complaint in the usual form in criminal cases.

§ 2018. Warrant to recite verdict. The warrant of the cor

oner shall recite substantially the transactions before him and the

verdict of the jury leadin to the arrest, and such warrant shall be

sutficient foundation for t e proceedings of the justice.

§ 2019. Testimony reduced to writing. The testimony of

all witnesses examined before the coroner’s jury must be reduced to

writing by the coroner or under his direction, and be subscribed by

the witnesses respectively, and the coroner shall forthwith file such

testimony together with a record of all proceedings had before him,

in the oflice of the clerk of the district court of the county wherein

§ 72, c.21. I’ol.C.

g 14, 0.21. P0l.C.

§75. 0.21. P0l.C.

am'd.

§§ 76, 77, '. 21,Pol. C-. b

§ 78. 0.21, f'0l.C.

§ 79, 0.21, POLO.

§ 1, c. 37. 1895.
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such inquest is held. In all cases brought to the attention of the

coroner wherein he does not deem it necessary to hold an inquest he

shall file with such clerk a certificate setting forth the, facts in rela

tion thereto. The clerk of said court shall forthwith duly file, index

and enter such case or proceeding in a book or books to be kept for

that purpose, in the same manner as proceedings in civil actions are

now entered, and shall receive from the treasury of said county the

same fees as are now allowed by law for like services, and he shall

index and enter in the manner above described all the proceedings of

the coroner that have heretofore at any time been filed in his oflice.

§ 2020. Disposition of body. Payment of expenses. The

coroner shall cause the body of each deceased person, which he is

called to view, to be delivered to his friends, if an , but if there are

no friends, he shall cause such body to be decent y buried, and the

expenses thereof shall be paid from the county treasur and the

county shall be reimbursed therefor out of any property ound with

his body. The coroner shall certify an account of such expenses to

the county auditor and the board of county commissioners shall allow

the same if deemed reasonable and direct a warrant to issue therefor.

§ 2021 . Justice may act as coroner, when. When there is

no coroner, or in case of his absence or inability to act, any justice of

the peace of the county is authorized to perform the duties of coroner

in relation to (lead bodies, and in such case he may cause the person

charged to be brought before him by his warrant, and may proceed

with him as a justice of the peace.

§ 2022. Physicians summoned as experts, when. In the

above inquisition by a coroner, when he or the jury deem it requisite,

he may summon one or more physicians or surgeons to make a

scientific examination, and shall allow in such case a reasonable com

pensation, instead of witness fees.

§ 2023. Disposition of property found on body. The

coroner must, within thirty days after an inquest upon a dead body,

deliver to the county treasurer any money or other property which

may be found upon the body, unless-claimed in the meantime by the

legal representatives of the deceased. If he fails to do sothe treasurer

may proceed against him for its recovery by a civil action in the name

of the county.

§ 2024. Treasurer’s duty with money and property. Upon

the delivery of money to the treasurer he must place it to the credit

of the county. If it is other property he 'must within thirty days sell

it at public auction upon reasonable public notice and must in like

manner place the proceeds to the credit of the county.

§ 2025. Money, when and how paid. If the money in the

treasury is demanded within six years by the legal representatives of

the deceased, the treasurer must pay it to them after deducting the

fees and expenses of the coroner and of the county in relation to the

matter; or it may be paid at any time thereafter upon the order of the

board of county commissioners.

§ 2026. Statement by coroner. Before auditing and allow

ing the account of the coroner, the board of county commissioners

must require him to render a statement in writing of any money or

other property found upon persons on whom inquests have been held

by him, verified by his oath, to the efl"ect that the statement is true, and

that the money or property mentioned in it has been delivered to the

legal representatives of the deceased or to the county treasurer.
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§ 2027. To perform all lawful duties. The coroner must

perform such other duties as may be prescribed by law.

ARTICLE 16.-—Cou1~:rY Srmvsron.

$ 2028. Duties Of. The county surveyor shall make in a good

and professional manner all surveys of land within his county which

he may be called upon by the owner thereof or his representative, or

directed by the district or county courts, the board of county com

missioners or the board of township supervisors to make; and also all

lands, tracts or lots owned by the count , and public roads, when so

directed by said board; and his surveys sliall be held as presumptively

correct.

§ 2029. Record of fleld notes and plats. He shall tran

scribe the field notes and plats of such surveys into convenient and

substantial record books to be furnished by the county, when the

board of commissioners shall deem it advisable, and said records

shall be entered in an orderly manner, easy of reference, and shall be

delivered to his successor in ofiice. They may be kept in the office

of the county auditor and said record shall be competent evidence in

all courts of the facts therein set forth.

§ 2030. Resurvey and subdivision, how made. The resur

vey and subdivision of lands by all surveyors shall in all respects be

according to the laws of the United States and the instructions issued

by the oflicers thereof in charge of the public land surveys and in the

subdivision of fractional sections bounded on any side by a mean

dered lake or river or the boundary of any reservation or irregular

survey, the subdivision lines running toward and closing upon the

same shall be run at courses in all points intermediate and equidis-‘

tant, as near as may be, between the like section lines established by

the original survey.

§ 2031. Sworn chainmen in disputed cases. Whenever

the survey is of lines and monuments in dispute between parties, or

is made by order of the district or county court, the chainmen must

be disinterested persons, approved and sworn by the surveyor to

measure justl and impartially to the best of their skill and ability.

§ 2032. ullness and accuracy of field notes and plats.

The record of the field notes and plats shall show distinctly of what

piece of land it is a survey, at whose request it was made, what

owners were notified and present, the date of the survey, the names

of the chainmen and that they were approved and swom by the sur

veyor, when so required by law. The courses shall be taken accord

ing to the true meridian, and the variation of the magnetic needle

therefrom shall be noted, and also when any material change therein

shall occur.

§ 2033. Retracing lines to avoid errors. In retracing lines

or making any survey he shall take care to observe and follow the

boundaries and monuments as run and marked by the original survey,

but shall not give undue weight to partial and doubtful evidence or

appearances of monuments, the recognition of which shall require

the presumption of marked errors in the original survey, and he shall

note an exact description of such apparent monuments.

§ 2034. Assistants, how paid. All necessary chainmen and

other assistants must be paid for their services by the person for

whom the survey is made, unless otherwise specially agreed.

§97.c.21. Pol.C.

am'1l.

§98. 0.21, POM‘.
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ARTICLE 1T.—CoUN".rr Boxns.

§ 2035. Bonds, how issued. Disputed claims. Each organ

ized county in this state is authorized and empowered by and through

its board of county commissioners, when in the judgment of said

board it is deemed to be to the best interests of the county, to issue

its negotiable bonds in the name of said county for the sole purpose

of funding or refunding the outstanding indebtedness of such county,

represented by the county warrants, bonds or orders of such county;

or for the purpose of funding and paying claims against such county

which have heretofore been disputed, but which may have been or may

hereafter be adjusted and allowed by such board; or for the purpose

of paying any final judgment which may have been rendered a inst

such county; provided, that the board in making settlement 0 dis

puted claims shall not allow interest at a greater rate than seven per

cent per annum; provided, however, that no county shall in an event

issue its bonds in any amount which, with its prior bonded in ebted

ness, will exceed the maximum indebtedness allowed by law; but the

issuing of new bonds in lieu of outstanding bonds or indebtedness

shall not be considered as the creation of a new debt.

S 2036. Appeal in disputed claims. W'henever any disputed

or-litigated claim shall have been adjusted and determined by the

board, an appeal may be taken from said settlement in the manner

and within the time now allowed by law to the district court in and

for said county; and no bonds shall be issued as hereinafter provided

until the expiration of the period allowed by lawiwithin which said

appeal may be taken.

_ § 2037. Bonds. Rate of Interest. Mode of issue. Said

bonds shall be in denominations of not less than one hundred dollars

nor more than one thousand dollars, shall bear the date of their issue,

and shall be made payable to the order of the purchaser in not less

than five nor more than twenty years from their date, and bear inter

est not to exceed six per cent per annum, payable semiannually, with

coupons attached for each interest installment; said bonds and

coupons shall be signed by the chairman of the board of county

commissioners and shall be attested by the county auditor. The seal

of the county shall be aflixed to each bond but not to the coupons.

Such bonds shall be printed, litho aphed or engraved on bond paper,

and each bond shall state on its ace that it is issued in accordance

with the provisions of this article, and that portion of this article

relatin to the issuance of funding and refunding bonds shall be

printe on the back of each bond. Such bonds may be made payable '

an where in the United States.

2038. Bonds may be exchanged or sold. Said bonds

may be exchanged at par value for an equal amount of indebtedness

of said county with the holder of such indebtedness, whether evi

denced by county warrants, bonds or orders, judgment or adjusted

claim; or said bonds may be sold by the board at not less than par

value, and the proceeds applied solely to the payment of the indebt

edness for which they were issued. A record of each bond so issued

shall be kept by the county treasurer showing the number of each bond

so issued, its date, amount, rate of interest, when and where payable,

the amount received therefor, to whom sold, and how the proceeds

were disposed of, and it shall be the duty of the county auditor to

keep a duplicate account of the same.
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§ 2039. Tax to be levied. The board of county commis- § 5- v- 30- H90

sioners shall levy each year upon the taxable property of the county

a sufiicient tax to pay the interest on said bonds as the same accrues,

and a reasonable time before maturity a suflicient tax to provide a

sinking fund for the payment of the bonds when the mature.

§ 2040. County treasurer to pay, when. hen said bonds § 6- ¢~ 80- 1890

and the coupons thereto attached mature, it shall be the duty of the

county treasurer to pay the same on presentation out of any funds in

his hands applicable t ereto; and he shall then cancel them by writ

ing or stamping across the face of each coupon or bond the words

“paid this . . . . . . . . day of . . . . . . . . ” (inserting the date of the

payment.)

§ 2041. Commission allowed treasurer. The county treas- § Y-°-.=*°-1&‘°

urer shall be allowed a commission of one-fourth of one per cent on

the face value of said bonds for receiving and disbursing all funds

arising from the sale or exchange thereof and the commission herein

provided for shall be in lieu of all other commissions allowed by law

and shall be paid into the salary fund and be disposed of as is now

provided by law.

§ 2042. Bonds negotiable, When. Bonds issued in substantial § *" °' 3)‘ 189°"

conformity with this article shall in law be deemed negotiable.

BONDS FOR COUNTY BUILDINGS.

§ 2043. Power to bond. VVhenever any county in this state,

having three hundred voters or more, shall have been organized for ‘ '

four years or more, and the county seat of such county has been

permanently located as provided by aw and the buildings occupied

by such county for courthouse, ofiice or jail purposes are inadequate

to the wants thereof, or unsafe by reason of extraordinary risk of fire

or otherwise, such county may issue bonds for the purpose of pur

chasing a site for and erecting a courthouse or jail, or both, under the

restrictions and according to the provisions of this subdivision of

this article.

§ 2044. Limit of issue. No county shall issue its bonds under

the provisions of the last section in excess of five per cent of its valu

ation according to the last assessment thereof, including all the out

standing indebtedness of such county atthe time of issuing such bonds.

§ 2045. Election for bonds. Whenever in the judgment of a §3-¢~4Z-1$Y*9

Inajority of the board of county commissioners in any county which

comes under the provisions of this subdivision such county has in

sufiicient or inadequate buildings for its use for courthouse or jail,

or both, such board may order an election for the purpose of deter

mining by a vote of the electors of such county the question of issu

ing its bonds for the purpose of the erection of a courthouse or jail, or

both, as by this subdivision provided, including the purchase of a site

for such courthouse and jail, or both, at such county seat, if none is

provided. Such election shall be held in the manner and upon the

notice prescribed by law for other elections, but the published and

posted notices of such election shall state its object, the amount of

bonds to be issued, the denominations of such bonds, the length of

time for which they shall run and the rate of interest which they shall

bear, and the ballots shall have printed or written, or partly printed

and partly written thereon “for issue of bonds” or “a ainst issue of

bonds” and if a majority of the ballots so cast shall be or the issue of

bonds, then the county commissioners shall issue and dispose of said

I. 1889.
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bonds as provided by this subdivision, and erect a courthouse or jail,

or both, for the use of such county according to thejprovisions hereof.

§ 2046. Power of county commissioners. Contracts. The

board of county commissioners of any county erecting county build

ings under the provisions of this subdivision shall have power to pur

chase ground for a site if necessary, let contracts for the building and

completion of such courthouse or jail, or both, and the buildings con

nected therewith, and shall have the entire supervision of its construc

tion; provided, that all contracts connected with the erection of such

buildings shall be let to the lowest responsible bidder, after notice of

the letting of such contracts shall have been published in one of the

newspapers of such county, and in case there is no newspaper in such

county, then in a newspaper in some adjoining county, for at least

once a week for four consecutive weeks, before the letting of such

contracts, and the board shall have power to reject any or all bids.

§ 2047. Board of auditors. The county auditor, county treas

urer and some qualified elector and freeholder of such county ap

pointed by the board of count commissioners outside of its own

auditors to audit accounts of such

board of county commissioners in connection with the erection of

county buildings, pursuant to the provisions hereof, and the members

of such board of auditors shall receive for their services the sum of

three dollars each for every day actually and necessarily employed in

such capacity, to be paid upon the warrant of such board of county

commissioners.

§ 2048. Denominations. Interest. Mode of issue. All

bonds issued pursuant to the provisions hereof shall be in denomina

tions of not less than one hundred dollars and not more than one

thousand dollars, shall bear the date of their issue, shall,be made pay

able to the purchaser or bearer and become due in not less than ten

years nor more than twenty years from their date and shall bear

interest at the rate of not exceeding seven per cent per annum, payable

annually, with coupons attached for each interest payment. The

bonds and each coupon shall be signed by the chairman of the board

of county commissioners and shall be attested by the county auditor.

The seal of the county shall be atfixed to each bond but not to the

coupons, and said bonds shall each contain a recital in substantially

the following words: “Issued in pursuance of sections 2043 to 2056

inclusive of the revised codes of 1895, authorizing and empowerin

organized counties to erect county buildings for courthouse and jai

purposes and to issue and dispose of bonds to provide funds to pay

therefor, and to provide for the payment of the principal and interest

of such bonds.” Such bonds shall be printed, engraved or litho

graphed on bond paper and may be payable anywhere in the United

btates. They shall be sold by the board of county commissioners at

not less than their par value and the proceeds applied solely to the

payment of the indebtedness incurred in the erection of a courthouse

or jail or both, and the purchase of a site therefor.

§ 2049. Notice of sale. No such bonds shall be sold until

after having been duly advertised at least once a week for four con

secutive weeks in one of the newspapers published at the seat of gov

ernment, and for the same length of time at any other point deemed

advisable by the board.

§ 2050. Proceeds. The proceeds of the sale of such bonds

shall be deposited in the treasury of such county, to be paid out by
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the county treasurer on the order of such board. The county treas

urer shall give an additional bond in double the amount of the bonds

so issued and sold, and shall receive as compensation for the receiving

and disbursing of all funds arising from the sale of such bonds one

per cent of the par value of such bonds, and the compensation herein

provided for shall be in lieu of all other commissions allowed him by

law.

§ 2051. Tax to be levied. The board of county commis

sioners at or before the issuance of such bonds shall levy upon the

taxable property of the county a sufficient tax to pay the interest on

such bonds as the same accrues and the principal thereof when due.

§ 2052. Treasurer to pay and cancel at maturity. When

such bonds and the several coupons thereto attached mature it shall be

the duty of the county treasurer to pay the same on presentation and

to cancel them when paid.

§ 2053. Bonds to be registered. Before the bonds are deliv

ered to the purchaser they shall be presented to the county auditor,

who shall register them in a book kept for that purpose and known as

the “bond register,” in which register he shall enter the number of

each bond, its date, date of maturity, amount, rate of interest, to whom

and where payable. '

$ 2054. Bonds negotiable, when. Bonds issued in substan

tial conformity herewith shall be in law considered negotiable.

§ 2055. Funding bonds, when issued. Any county which

has issued warrants or other evidences of indebtedness since the first

day of January, 1887, for the purpose of building a courthouse or

jail, or both, may issue bonds under the provisions of this subdivision

to fund such warrants or other evidences of indebtedness and if such

indebtedness was authorized by a majority vote of the qualified

electors of such county previous to the incurring of the same, no new

election shall be had, and the board of county commissioners of any

such county is hereby authorized and empowered when in the judg

ment of such board it is deemed to the best interests of such county

to issue such bonds, and to apply the proceeds solely to the redemp

tion of such warrants or other evidences of indebtedness; provided,

that the bonds issued under the provisions of this section shall bear

a lower rate of interest than the outstanding indebtedness proposed

to be funded.

§ 2056. When election not necessary. Any county which

has heretofore and since the first day of January, 1887, submitted to

the voters of such county the question of building a courthouse or

jail, or both, and issuing bonds therefor and upon such election the

building of a courthouse or jail, or both, and the issuing of bonds

therefor was authorized or directed by a majority vote of the qualified

electors of such county as evidenced by a majority of the votes cast

at such election upon said question so submitted to them, no new

election shall be had, but such elections and the bonds when issued

thereunder are hereb held and declared legal and valid as if the elec

tion had been held a ter the passage and approval of this act, and the

board of county commissioners 0 any such county are authorized

and empowered to issue such bonds, and with the funds so obtained

from the sale thereof to construct a courthouse or jail, or both, and

are also hereby empowered to purchase a site for such courthouse or

jail, or both, at such county seat if none is provided and pay for the

same out of any unappropriated moneys in the county treasury; or

§ 7. c. 42. 1589.

am'd.

§ 8. 0. J2. D489.

§ 9, 0. 4-2. 1889.

§ 10,0. 42,1ss9.

§ 11, C. 42. 1989.

§ 12.c.42,1sS9.
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§ 1. 0. 33, 1b9(‘.

contract in the name and in behalf of the county for the purchase and

conveyance of such site, to be paid for from the proceeds of such

bonds when negotiated.

CERTIFICATE OF DEBT LIMIT.

§ 2057. Certificate of debt limit necessary. No bond or

evidence of debt of any county, or bond of any township or other

political subdivision of this state, shall be valid unless the same has

indorsed thereon a certificate stating that such bond or evidence of

debt is issued pursuant to law and is within the debt limit, which cer

tificate in the case of a county shall be signed by the county auditor,

and in the case of a township or other political subdivision shall be

signed by the treasurer of such township or other political subdivision.

CHAPTER 27.

FEES AND SALARIES OF COUNTY, TOIVNSHIP AND

OTHER OFFICERS.

Aarrcma 1.—S'rATs’s Arroauars.

§ 2058. Salary Of. As compensation for his services there shall

be allowed and paid the state’s attorney in each county in this state,

an annual salary based, in counties having a population of over thir

teen thousand, upon the population of such county, exclusive of In

dians under the control of the United States or any agent thereof, as

follows:

' 1. The salary of state’s attorneys in all counties, having a popula

tion of less than thirteen thousand shall remain as now fixed.

2. In counties having over thirteen thousand and not exceedin

eighteen thousand inhabitants the‘ salary of the state’s attorney shal

be the sum of twelve hundred dollars; over eighteen thousand and not

exceeding twenty thousand, the sum of fourteen hundred dollars; over

twenty thousand, the sum of two thousand dollars; provided, that the

compensation of such state’s attorney shall not exceed the sum of two

thousand dollars per annum in any one county.

0 § 2059. Population, how determined. The county auditor

shall determine the population of his county for the purposes of the

foregoin section by taking the last census, state or federal, and

adding t ereto five per cent of the population as shown by such census

for each year expiring after the year in which such census was taken;

provided, however, that not more than twenty per cent shall be added

to the census taken as a basis until the next succeeding census.

§ 2060. Ofice to be furnished. Salary not diminished.

The county commissioners in -each county, the population of which

does not exceed ten thousand, shall provide a suitable and convenient

oflice for the state’s attorney or in lieu thereof may allow a reasonable

sum not exceeding forty per cent of the salary prescribed by law for

the rental and maintenance of such ofiice. The salary of the state's

attomey shall not be diminished during the term for which he was

elected.
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ARTICLE 2. —OLERK or THE DISTRICT Conar.

§ 2061. Salary of. As compensation for his services there shall

be allowed and paid to the clerk of the district court in each county,

an annual salary based upon the population of his county as follows:

1. For the first three thousand inhabitants or fraction thereof, the

sum of four hundred dollars.

2. In counties having more than three thousand inhabitants one

hundred dollars for each additional one thousand inhabitants or major

fraction thereof, but in no case to exceed two thousand dollars.

§2062. Population, how determined. The population of

each county shall be determined for the purpose of ascertaining the

salary of such clerk, in the manner provided in section 2059.

§ 2063. Deputy clerk, when appointed. In counties having

more than fifteen thousand inhabitants, to be ascertained in the man

ner provided in section 2059, there shall be a deputy clerk of the dis

trict court; and in counties having a less population than fifteen

thousand, the board of county commissioners may authorize the ap

pointment of such deputy in its discretion, to serve for such time as

the board deems necessary. The deputy shall be appointed by the

clerk and shall receive a salary equal to one-half of the salary of the

clerk during the time for which he is employed.

§ 2064. {Misdemeanor to receive deputy’s salary. It shall

be a misdemeanor for a clerk of the district court to demand or receive

an part of the salary of his deputy.

2066. County, how reimbursed. For the purpose of reim

bursing the county for the salaries of the clerk and his deputy, such

clerk shall pay into the county treasury all fees of every description

received by him. A violation of the provisions of this section shall

constitute embezzlement.

§ 2066. Fee book to be kept. Report each'month. The

clerk shall keep in a book open to public inspection a correct iten1

ized account of all money received by him as fees, and on the first day

of each month he shall make a full and correct report to the board of

county commissioners of all such money received by him during the

previous month and since his last report, which report shall be duly

itemized and verified by his oath. He shall pay into the county

treasury on the first day of each month all money received as fees

durin the preceding month, and shall file the treasurer’s receipt

there or with his report to the board of county commissioners.

§ 2067. Fees to be charged. Clerks of the district court shall

charge and collect the following fees:

1. In actions for the recovery of money only, in which judgment

is entered by default, for all services prior to execution, two dollars.

2. In all other actions in which ]udgment is entered by default,

for services prior to execution, three dollars and fifty cents.

3. In special proceedings, for all services prior to appeal, four

dollars.

4. In actions i11 which an issue of fact is tried, for all services

prior to execution, five dollars.

5. In actions in which only a question of law is tried, the fees

shall be the same as on default in like actions.

6. In addition to the foregoin fees, for all services growing out

of a provisional remedy, there shafi be charged and pai(l at the time
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the remedy is applied for or the first paper in connection therewith

filed, two dollars and fifty cents.

7. For issuing execution in any action, one dollar.

8. For filing_ and indexing a mechanic’s lien, one dollar.‘

9. For filing and indexing any other paper authorized to be filed

in his oflice, but not connected with any civil action or proceeding,

twenty-five cents.

10. For making certified abstract of any judgment or certified

copy of any judgment, order or other paper filed or recorded in his

oflice, for the first four folios, fifty cents; for each additional folio,

ten cents.

11.

cents.

12. For taking declaration of intention to become a citizen of the

(I1J1'll1it0d States and making a certified copy of the record thereof, one

0 ar.

13. For final naturalization papers, including copy of the record

For entering satisfaction of any judgment or lien, twenty-five

' thereof, one dollar.

,5 1, L‘. fill. lhtll.

14. For each additional copy of either of such citizen's papers,

fifty cents.

15. For entering and indexing commission of notary public, fifty

cents.

16. For taking

twenty-five cents.

17. For recording and indexing any paper not filed in an action or

proceeding, for the first four folios, fifty cents; for each additional

folio, ten cents.

18. For a certificate of the official capacity of a notary public or

other oflicer, fift cents.

19. For certi ying an abstract of real property as to judgments and

liens, for each person named in the abstract as to whom search is

made, ten cents.

20. For receiving, keeping and paying out money in pursuance of

law or an order of court, one per cent of the amount, which shall be

paid by the person receiving such mone .21. For issuing commission to take dlepositions, fifty cents.

22. For certifying the record on appeal to the supreme court, or

to the district court of any other county and transmitting the same,

one dollar.

23. For all services on remittitur from the supreme court, two

dollars.

24. For taking depositions, per folio, ten cents.

an, acknowledgment or administering an oath,

ARTICLE 3. —-Courrrr Juneas.

§ 2068. Salary, how determined. As compensation for their

services, there shall be allowed and paid to the judges of the county

courts in all counties an annual salary, based upon the population

thereof as follows: For the first three thousand inhabitants or frac

tion thereof, the sum of three hundred dollars; for the next three

thousand inhabitants or fraction thereof, the sum of one hundred

dollars additional for each one thousand inhabitants or major fraction

thereof; and for each additional one thousand inhabitants or fraction

thereof the sum of fifty dollars additional, to be paid by the county

treasurer upon the warrant of the county auditor; and in all counties
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wherein the county court has both civil and criminal jurisdiction, the

county judge as compensation for such additional services, in

addition to the salary hereinbefore provided, shall be paid one

half as much more; provided, that. the salary of the county judge

shall not exceed the sum of two thousand dollars in any county;

provided, that the county judges may receive such fees as are allowed

by law, in taking acknowledgments of deeds or other instrument and

other acts, other than in the settlement of the estates of decedents, of

wards, the guardianship of infants and the adjudication of civil and

criminal actions; and no causes in probate commenced prior to the

eighteenth da of March, 1890, shall be affected hereby.

§ 2069. ovision for clerk hire. The clerk of the county

court shall receive no compensation from the county for his services

unless such county shall have a population of at least fifteen thousand

inhabitants, in which case there shall be allowed and paid to the

judge of the county court for clerk hire the sum of six hundred

dollars per annum, and in counties having a greater population than

fifteen thousand inhabitants, an additional sum of fifty dollars per

annum for each additional one thousand inhabitants or fraction

thereof, such sum to be paid in the same manner as the salary of the

county judge; provided, that in all counties having county courts

with civil and criminal jurisdiction with a population of five thous

and inhabitants or more, there shall be allowed and paid to the judge

of such court as clerk hire, in lieu of that hereinbefore provided for,

the sum of four hundred dollars per annum for the first five thousand

inhabitants, and the further sum of fifty dollars per annum for each

additional one thousand inhabitants, or major fraction thereof, such

sum to be paid as above provided.

§ 2070. Population, how determined. The county auditor

shall determine the population of his count for the purpose of ascer

taining the compensation to be paid to tlie county judge and the

amount of such clerk hire, in the manner provided in section 2059.

§ 2071 . County to be reimbursed, how. For the purpose of

reimbursing the county for the salaries provided in the foregoing sec

tions to be paid to the judges of the county courts, each petitioner

for letters testamentary, of administration or guardianship, before fil

ing the same in the county court, shall pay or cause to be paid into

the county treasury, for the use and benefit of the county in whose

county court proceedings are to be instituted to settle the estate of

any deceased person, or for the appointment of a guardian, the follow

ing sums according to the value of the estate of such deceased person

or of such ward, as appears from the swom statement in the petition

of such applicant: Five dollars when the value of the estate does

not exceed five hundred dollars; ten dollars when the value of the

estate exceeds five hundred dollars, but does not exceed the sum of

one thousand five hundred dollars; fifteen dollars when the value of

the estate exceeds one thousand five hundred dollars, but doesnot

exceed two thousand five hundred dollars; twenty dollars when the

value of such estate exceeds two thousand five hundred dollars, but

does not exceed five thousand dollars; twenty-five dollars when the

value of such estate exceeds five thousand dollars, but does not exceed

ten thousand dollars; thirty dollars when such estate exceeds ten

thousand dollars, but does not exceed fifteen thousand dollars; forty

dollars when the value of such estate exceeds fifteen thousand dollars,

but does not exceed twenty thousand dollars; fifty dollars when the

§ 3. c. 50. 1890.

am'd.

§ 4, (3. 50, 1890.
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value thereof exceeds twenty thousand dollars, but does not exceed

twenty-five thousand dollars, and seventy-five dollars in all cases where

the value of such estate exceeds twenty-five thousand dollars; and in

all cases in addition thereto, all sums necessarily expended in publish

ing or serving notices required by law. In all civil and criminal

actions the same fees and costs shall'be paid as in like actions in the

district court the same to be paid to the judge of the county court, a

record to be kept thereof and the same tumed over by him to the

county treasurer.

5 5.c.50.18a0. § 2072. Payments to treasurer. Receipts. When the pay

’ ments provided for in the foregoing sections are made to the treasurer

of the proper county he shall execute therefor duplicate receipts, one

of which shall be filed with the county auditor and one with the

judge of the county court.

ARTICLE 4.—OoUNrY AUDITORS.

e1. c. 5-1. 1891. § 2073. Salary of, how determined. The salary of the

county auditor shall be regulated by the value of the property in his

county as fixed by the state board of equalization for the preceding

year as follows: He shall be entitled to receive four mills on the

dollar on the first one hundred thousand dollars, and one mill on the

next three hundred thousand dollars and one-third of one mill on all

sums in excess of said sums, not exceeding two million dollars, and

one-fifth of one mill on all sums exceeding two million dollars; pro

vided, that no county auditor shall receive for his personal services

an amount to exceed two thousand dollars in any one year. But

such ofiicer shall not be required to account for fees for certifying to

deeds. All fees received by such ofiicer in excess of the above amount

shalllbe paid into the salary fund of the county at the end of each

mont .

g2. c. 52, 1591. § 2074. Provision for deputies. If in the judgment of the

board of county commissioners of any count it is deemed necessary

for the prompt and accurate dispatch of the usiness in the ofliee of

the county auditor, that clerks or deputies be employed therein, the

shall authorize the same, and the allowance for such clerk hire sha I

be paid in the same manner as all other similar claims against the

county, but in no case shall the auditor be allowed for clerk hire

unless such services have been actually rendered.

ARTICLE 5.—REe1sTER or DEEDS.

5 3_.._,,-_>_1,_9,_ § 2075. Salary Of, how determined. The register of deeds

‘""'d- shall be entitled to receive one thousand dollars in counties where the

assessed valuation does not exceed one million five hundred thousand

dollars; one thousand two hundred dollars in counties where the

assessed valuation exceeds one million five hundred thousand dollars,

but does not exceed two million dollars; one thousand four hundred

dollars in counties where the assessed valuation exceeds two million

dollars, but does not exceed two million five hundred thousand dol

lars; one thousand six hundred dollars in counties where the assessed

valuation exceeds two million five hundred thousand dollars, but does

not exceed three million dollars; provided, that no register of deeds

shall receive for his personal services an amount to exceed two thous

and dollars in any one year.
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§ 2076. Fee booktobe kept. Monthly reports. Penalty.

Each register of deeds shall keep a book provided by the county in

which shall be entered each item of fees for services rendered and

shall, within three days after the close of each calendar month and

also at the end of his term of otfice, file with the county auditor a

statementunder oath showing the fees which he has received as such

ofiicer since the date of his last report, and also within three days,

deposit with the county treasurer the total sum of such fees, which

sum so deposited shall be placed to the credit of the special salary

fund. Any register of deeds, who shall neglect or omit to charge or

collect the fees allowed by law for services rendered, or shall fail or

neglect to keep a record of the same, or to make a correct statement

thereof to the county auditor, with intent to evade the provisions

of this section, shall be deemed guilty of a misdemeanor.

§ 2077. Deficiency in salary, how provided for. In case

the fees paid into the county treasury by the register of deeds shall

not equal his salary as fixed herein, then such otficer shall only

be entitled to receive a sum equal to the fees paid into the treasury;

but in case there is a deficiency in the salary of such oflicer for any

month, such deficiency shall be made up from any excess of fees that

may be paid into the county treasury by such ofiicer during the

calendar year in which such deficiency occurs.

§ 2078. Provision for deputies. Salaries. If in the judg

ment of the board of county commissioners it shall be deemed neces

sary for the prompt and accurate dispatch of the business in the

office of the re ister of deeds that deputies or clerks be employed

therein, it shall y resolution fix the number of clerks to be employed

and the compensation which they shall receive, which compensation

shall be paid monthly’ from the special salary fund by warrant;

provided, that the ofiicers in whose ofiice such deputies or clerks are

to be employed shall have the sole power of appointing and removing

them at pleasure; provided, further, that the total amount paid to

the register of deeds for salary and clerk hire shall not exceed the

amount of fees by such officer collected and in no case exceed the

sum of five thousand dollars. Any officer who shall receive and

appropriate to his own use and benefit any part of the salary allowed

to any such clerk or deputy shall be guilty of a misdemeanor.

§ 2079. Fees to be charged. The register of deeds shall

charge and collect the following fees:

1. For recording a deed, mort age or other instrument, and

indexing, for the first four hundre words, seventy-five cents; for

each additional folio, ten cents.

2. Copy of record, for each ten words, one cent.

3. Certificate and seal, twenty-five cents.

4. Makin certified abstracts of title, for the first deed or transfer,

one dollar, an for each additional deed or transfer, ten cents.

5. Vtrhenever any person presents an abstract to the register

of deeds who made the same for continuation of such abstract, it shall

be his duty to continue the same and he shall be entitled to receive

ten cents for each new transfer and twenty-five cents for his certificate

thereto and no more.

6. Entering satisfaction of mortgage or lien, twenty-five cents.

7. For discharging notice of lis pendens, twenty-five cents.

8. For recording marks and brands, each, twenty-five cents.

§ 4, c. 52, 1891.

9' 5, c. 1591.

am‘d.

§ 6, 0. 52. 1891.
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§ l. I‘. 53. 1§91.

9. For filing and indexing a chattel mortgage or for filing and

indexing a renewal of a chattel mortgage, twenty-five cents, but no

fee shall be charged for releasing the same.

10. For filing and indexing other instruments, not herein specified,

authorized by law to be filed, twenty-five cents. - _

11. For recording a final receipt from the receiver of any United

States land oflice, fifty cents.

ARTICLE 6.—OoUN'rY Tamscnsa.

§ 2080. Salary, how determined. The county treasurer of

each county shall be allowed at the time of his settlement all sums

paid by him for printing such advertisements as he is required to

have done, at the rates prescribed by law; and all the sums paid by

him for blank books and stationery necessarily used in his oflice, and

shall receive for his services such sums as may be allowed by law for

the collection and paying over of all moneys collected or received by

him for the leasing, sale or interest on school or other state lands, and

on all other public moneys by him collected or received as such county

treasurer, for each year’s services, as follows: Four and one-half

cents on each dollar for the first ten thousand dollars; three cents on

each dollar on the next twenty thousand dollars; and two cents on

each dollar on all sums over thirty thousand dollars and less than

sixty thousand dollars; and one cent on each dollar on all sums over

sixty thousand dollars, to be paid on the warrant of the county auditor

out of the salary fund, and whenever the salary fund shall be exhausted

the auditor shall draw his warrant on the general fund; provided,

that no compensation shall be allowed the treasurer from any moneys

received from his predecessor in oifice, or his legal representatives,

nor on any moneys received from the current school funds of the state

arising from the lease or sale of school lands; provided, that no treas

urer shall receive more than twelve hundred dollars for his personal

services in any one year in counties where the valuation of taxable

property is less than two million dollars; nor more than fifteen hun

dred dollars in counties where the valuation of taxable property

exceeds two million dollars, but does not exceed four million dollars;

nor more than two thousand dollars in counties where the valuation

of taxable property exceeds four million dollars, but does not exceed

six million dollars; nor more than two thousand five hundred dollars

in counties where the valuation of taxable propert exceeds six

million dollars, but does not exceed nine million dol ars; nor more

than three thousand dollars in counties where the valuation of tax

able property exceeds nine million dollars, but does not exceed twelve

million dollars; nor more than three thousand five hundred dollars, in

counties where the valuation of taxable property exceeds twelve mil

lion dollars; and all moneys received as fees for certifying to abstracts,

in excess of the amount provided for in this article, shall be paid by

the county treasurer at the end of each month into the revenue fund

of the county: provided, further, that whenever the salary of the

county treasurer is limited to a fixed sum by the second proviso of

this section, such sum shall be paid in the manner provided above at

the end of each month in twelve equal installments, and no treasurer

receivin pay for his services under said second proviso, whose salary

cannot e certainly and exactly fixed at the beginning of his ofiicial

year, shall receive more than one-twelfth of his annual salary at the
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end of each month, as carefully estimated and recorded by the board

of county commissioners at its January meeting each year; and the

balance of the year’s pay found to be due the treasurer shall be paid

to him on the computation by such board of commissioners at its next

January meeting.

2081. Deputies, when appointed. Salaries. If in the

ju ment of the board of county commissioners of any county it shall

be deemed necessary for the prompt and accurate dispatch of busi

ness in the ofiice of the county treasurer, that ea deputy or clerk be

employed therein, it shall by resolution fix the number of deputies or

clerks to be employed, and the length of time they shall be employed,

together with the compensation which they shall receive, which com

pensation shall be paid monthly, in the same manner as the salary of

the county treasurer; but-the officer in whose oifice such deputy or

clerks are to be employed shall have the sole power of appointing and

removing them at pleasure. Any county treasurer who shall receive

and appropriate to his own use any part of the salary allowed any

clerk or'deputy in his office shall be deemed guilty of a misdemeanor.

Anrrcma 7. — SHERIFF.

§ 2082. Fees to be charged. The sherifl’ shall be entitled to

charge and receive the following fees:

d H1. Serving capias with commitment or bail bond and return, two

o ars.

2. For each search on search warrant, one dollar.

3. Arresting under search warrant, each defendant, one dollar.

-l. Serving summons, warrant of attachment, order of replevin,

injunctional order, citation or other mesne process and return there

on, sixty cents; each defendant besides the first, fifty cents.

5. Copy of summons, or order of attachment, twenty-five cents.

6. Copy of injunctional order, twenty-five cents.

7. Serving subpcena for witness, each person, twenty-five cents.

8. Taking and filing bond in claim and delivery, or other under

taking to be furnished to and approved by the sheriff, one dollar.

9. Traveling expenses for each mile actually and necessarily

traveled, ten cents.

10. Making copy of any process, bond or paper, other than herein

provided, for each ten words, one cent.

ll. Levying writ of execution and return thereof, one dollar.

12. Levying writ of possession with the aid of the county, three

dollars and fifty cents.

d Levying writ of possession without the aid of the county, two

0 ars.

14. Summoning grand jury, including mileage to be paid by the

county, eight dollars.

15. Summonin petit jury, including mileage to be paid by the

county, sixteen do lars.

16. Summoning special jury, for each person empaneled, twenty

five cents.

17. Serving

fifty cents.

18. Executing writ of habeas corpus and return, one dollar and

twenty-five cents.

notice of motion or other notice or order of court.

§ '3' l'- 53. 1891.
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19. Serving writ of restitution and return, one dollar and twenty

five cents.

20. Calling inquest to appraise any goods and chattels which he

may be required to have appraised, sixty cents, and to each appraiser,

to be taxed as costs, one dollar.

21. Advertising sale in newspaper, in addition to the publisher’s

fees, sixty cents.

1 22. Advertising in writing for sale of personal property, one dol

ar.

23. Executin writ or order of partition, two dollars.

d .1214. Making eed for land sold on execution or order of sale, two

o ars.

25. Committing prisoner to prison, or discharging therefrom, fifty

cents.

26. Opening court and attending thereon per day, to be paid by

the county, four dollars; but this per diem shall not be construed to

apply to deputies, and shall not be allowed for attendance on justices’

courts.

27. Commissions on all money received and disbursed by him on

execution, order of sale, order of attachment, decree or on sale of real

or personal property, shall be:

(a) For each dollar not exceeding four hundred dollars, three

cents.

(b) For each dollar above four hundred dollars, and not exceed

ing one thousand dollars, two cents.

(c) For each dollar in excess of one thousand dollars, one cent.

28. In all cases in the district court where persons in whose favor

the execution or order of sale is issued, shall bid in the property sold

on execution or judgment, the sheriff or person making such sale

shall receive the following compensation:

(a) When the amount for which the property is bid in does not

exceed one thousand dollars, the sum of five dollars and no more.

(b) When the amount for which the property is bid in exceeds

one thousand dollars, the sum of ten dollars and no more.

29. For selling real property under foreclosure of mortgages by

advertisement, the same fees as are allowed by law for the sale of real

property under a judgment of foreclosure and sale of such property,

and no more.

30. For boarding prisoners, not exceeding seventy-five‘ cents per

day each, to be determined by the board of county commissioners.

31. For distributing ballot boxes to the various precincts, two dol

lars per day and milea e.

32. For executing eath warrant, such fee as the board of county

commissioners shall deem reasonable and just, to be paid by the

county.

33. In all cases where personal property shall be taken by the

sheriff on execution or under a warrant of attachment, and applied

in satisfaction of the debt without sale, he shall be allowed the same

percentage on the appraised value thereof as in case of sale.

34. For the expense in taking and keeping possession of and pre

serving property under attachment, execution or other process such

sum as the court or judge may order, not to exceed the actual expense

incurred, and no keeper must receive to exceed three dollars per day,

nor must he be so employed, unless the property is of such character

as to require the personal attention and supervision of a keeper. No
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property must be placed in charge of a keeper if it can be safely and

securely stored, or when there is no reasonable danger of loss.

§ 2083. Mileage for summoning jury. The sheriff shall be

entitled to receive five cents a mile for each mile actually and neces

sarily traveled in summoning a grand and petit jury, to be paid by

the county in addition to the compensation now allowed by law;

provided, that no additional mileage shall be allowed as sherifl’ for

summoning talesmen over and above that fixed by law.

§ 2084. Fees for transportation of prisoners and pa

tients. The necessary expenses and legal fees of sheriffs and other

officers incurred in conveying prisoners to the penitentiary or reform

school, or patients to the hospital for the insane, shall be audited by

the state auditor and paid out of the state treasury. The auditor may

allow for such expenses and fees, the following rates:

1. Three dollars per day for the time of the sherifl’ or other officer

necessarily spent in going to and retuming from such penitentiary,

reform school or hospital by the nearest route.

2. Two dollars and fifty cents per day for each guard necessary for

conveyin prisoners to the penitentiary or reform school, and one

dollar an fifty cents per day for each guard necessary for conveying

patients to the hospital for the insane and in either case such sums as

may be necessary for railroad or stage fare and actual traveling

expenses.

Not more than one guard shall be allowed for one prisoner or

patient and one additional guard for every two additional prisoners or

patients. When conveyance by team is necessary, a team and driver

may be employed at a rate of compensation not exceeding five dollars

per day, but not less than forty miles per day shall be taken as a day’s

travel. All bills shall be in writing and fully itemized and verified

by oath, and accompanied b the receipt of the warden of the peni

tentiary or superintendent o the reform school or of the hospital for

the insane for the delivery of such prisoner or patient.

When the commissioners of insanity order the return of a patient,

compensation and expenses shall in like manner be allowed and paid

out of the state treasury.

§ 2085. Fees in county and justice’s court. The sheriff, for

performing the duties required by law to be performed by him in the

county or justice’s court, shall receive the same fees as are allowed

for similar services in the district court, to be taxed against the

proper party. '

§ 2086. Fees to be indorsed on process. When any sheriff

or other ofiicer shall serve any summons, subpcena, bench warrant,

venire or other process in any action to which this state or any county

is a party, such oflicer shall be required to indorse upon such writ or

process, or upon a paper attached thereto, at the time he makes his

return of service thereon, a statement of his fees for such service,

the number of miles traveled and the amount of his mileage, and in

case he shall fail to make his return with such statement and file the

same with the clerk of the court from which such process issued be

fore judgment is rendered in the action to which such process relates,

he shall receive no fees for such service, and the county commissioners

of the county are prohibited from allowing the same.

§ 2087. Fees for boarding United States prisoners. The

United States shall be liable to pay for the board of prisoners com

mitted to any county jail in this state by authority of United States

§ 1, 0. 52. 1887.

§ 10,c.:39, Pol.C.

§ 1. C. 5-l. 1-\\‘¢.'i.

491



§§ 2087-2090 POLITICAL CODE. Fees and Salaries

courts the same charges as are allowed for the board of prisoners

committed under authority of this state; the United States shall also

be liable to pay such sum for guard hire and board of uards as is

actually expended by the sherifl’ ; provided, that no sherifi S%18.ll employ

more than one guard when the number of United States prisoners in

his custody is less than six, and but one additional guard for each

additional six prisoners or fractional number thereof; provided,

further, that there shall not be paid to any guard a sum exceeding

two dollars per day for his services for the time actually employed.

§ 2088. Liability of the United States. Whenever United

States prisoners are committed to any county jail in this state, the

United States shall be liable to pay to the count in which such jail

is situated the'sum of one dollar per day during t e time such county

jail is used for the keeping of United States prisoners. The jail rent

provided in this section shall be exclusive of the charge for support

of United States prisoners provided for in the preceding section.

ARTICLE 8. — Coaonna.

g11.¢.:;9,1><>1.('. § 2089. Fees to be charged. The coroner shall be entitled to

" °' 75' ' charge and receive the following fees:

1. For a view of each body and taking and returning an inquest,

five dollars.

2. For a view of each body and examination without inquest,

three dollars.

3. For taking information, fifty cents.

4. For issuing subpoena, warrant or order for a jury, fifty cents.

5. For qualifying an inquest, fifty cents.

6. For administering an oath or afiirmation to a witness, ten

cents. _

7. For each adjournment, fifty cents.

8. For taking deposition, drawing and retuming inquisition, for

each ten words, one cent.

9. For each mile traveled to and returning from an examination

or inquest, ten cents.

10. For physician making post-mortem examination of dead body,

ten dollars.

11. For all other services rendered, the same fees as are allowed

the sheriff, and mileage. _

Such fees shall be paid out of the county treasury when they can

not be obtained from the estate of the deceased; but in all cases of

murder or manslaughter, out of the goods, chattels, lands and tene

ments of the slayer, if he has any; otherwise by the county, with

mileage for distance actually traveled to and from the place of secur

ing the dead body.

Aarrons 9.— Rnrsarns.

§12,<-.:se_. l‘ol.(‘. § 2090. Fees to be charged. Referees shall be entitled to
am d‘ charge and receive the following fees:

1. For copging any paper or instrument or taking testimony, for

every ten wor s, one cent.

2. Swearing each witness, ten cents.

3. Making report of facts or conclusions of law, or upon excep

tions,'for every ten words, one cent.
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-1. And such additional fees as the court shall allow not exceeding

in any one case, the sum of ten dollars per day, except by agreement

of the parties.

5. Certificate and seal, twenty-five cents.

6. Takin affidavit, twenty-five cents.

7. For alI services pertaining to the sale of real estate, the same _

fees as are allowed by law to the sherifl’ in like cases.

ARTICLE l0.—NOTABIES Posmc.

§ 2091. Fees to be charged. Notaries public are ‘entitled to §1'7.c.39.Pol.C.

charge and receive the following fees: -

For each protest, one dollar and fifty cents.

For reoordin the same, fifty cents. ‘

For taking a davit and seal, twenty-five cents.

For administering an oath or aflirmation, ten cents.

For taking a deposition, each ten words, one and one-half cents.

For each certificate and seal, twenty-five cents.

For taking proof of acknowledgment, twenty-five cents.

.‘~1.°°.°‘."-5"‘-°.l°!"

ARTICLE 1]..—-JUSTICES or ran Paacs.

§ 2092. Fees to be charged. Justices of the peace shall be §1s,c.:e9,Po1.o.

entitled to charge and receive the following fees: am d‘

1. Docketing each cause, twenty-five cents.

2. Taking affidavit, twenty-five cents.

3. Filing petition, bill of particulars or other paper necessary in _

a cause, ten cents.

4. Issuing summons, warrant, subpoena, order of arrest, or venire

for jury, fifty cents.

5. Issuing execution, order of sale, or writ of attachment and

enterin return therein, fifty cents.

1 Issuing writ of restitution and entering return therein, one

do ar.

7. Administering oath or afiirmation to witness, ten cents.

8. Entering judgment in any cause, fifty cents.

9. Taking acknowledgment of deed or other instrument, twenty

“ five cents.

10. Swearing jury, twenty-five cents.

11. Copy of appeal, copy of pleadings or other papers for any

purpose, for each ten words, one cent.

12. Taking depositions, for each ten words, one cent.

13. Certificate, twenty-five ccnts.

14. Taking information and complaint, fifty cents.

15. Discharge to jailer, twenty-five cents.

16. Dismissal, discontinuance or satisfaction, twenty-five cents.

1'7. Written notice to party, ten cents.

18. Filing notice and opening judgment for rehearing, fifty cents.

19. Each adjournment, fifty cents.

20. Performing marriage ceremony, three dollars.

21. Each day’s attendance upon the trial of a cause after the first

day, two dollars.

22. Taking and approving bail bond, twenty-five cents.

23. Entering voluntary appearance of defendant, twenty-five cents.

M. Issuing attachment, fifty cents. '
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§ 19. c.39. P0l.C.

§ 21, c.39. P0l.C.

§ 24. c.39, Pol.C.

§ 25. c.39, Pol.C.

25. Enterin motion, or order, ten cents.

26. Order o reference to arbitrators, fifty cents.

27. Entering award of arbitrators, twenty-five cents.

28. Commission on money collected on judgment without execu

tion shall be one per cent on the amount.

ARTICLE 12. —- Cossrasrss. ~

§ 2093. Fees allowed. Constables shall be allowed the same

fees as are allowed to sheriffs for like services.

ARTICLE 13.—CoUN'rr Suavsroas.

§ 2094. Fees allowed. County surveyors shall be allowed to

charge and receive the following fees:

1. For time actually emplo ed, three dollars per day and mileage.

2. For each lot laid out an platted in any city or village, twenty

five cents. _

3. For each copy of plat and certificate, fifty cents.

4. Recording each survey, twenty-five cents.

5. For each mile actually and necessarily traveled in going to and

returning from work, ten cents.

6. For establishing each corner, twenty-five cents.

'7. For ascertaining the location of a city or village lot in an old

survey and measuring and marking the same, two dollars.

8. For surveying county roads, three dollars per day.

9. Expenses of necessary assistance shall in addition be paid by

the person requiring the work to be done.

ARTICLE 14.—CoUN'rY COMMISSIONERS.

§ 2095. Compensation allowed. County commissioners shall

each be allowed for the time they are necessarily employed in the

duties of their oflice the sum of three dollars per day, and five cents

per mile for the distance actually traveled in attending the meetings

of the board and when engaged in other oflicial duties, to be paid out

of the general fund of the county.

ARTICLE 15. —— JUROBS.

§ 2096. Fees allowed. Jurors are entitled to receive:

1. For each day’s attendance in district court as grand, petit or

special juror, to be paid by the county, two dollars.

2. Traveling expenses for each mile actually and necessarily

traveled each way, to be paid by the county, five cents.

3. For each day’s attendance as juror in justice’s court, one dollar.

4. For each day’s attendance as juror at coroner’s inquest, to be

paid by the county, one dollar.

Awrrcns 16.—WITNESSES. _

§ 2097. Per diem and mileage. Witnesses are entitled to

receive for each day’s attendance before the district court, or

before any other court, hoard or tribunal, in all civil and criminal

cases, one dollar; and for each mile actually traveled one way,~ten
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cents; provided, that in all criminal cases witness fees shall be paid

out of the county treasury of the proper county.

§ 2098. Duplicate fees not permissible. A witness who is

subpoenaed in two or more cases by the same party shall be entitled

only to one compensation from such party for the same day’s attend

ance or travel.

ARTICLE 17. — Panirrnas.

§ 2099. Legal rates. In all cases where publication of legal

notices of any kind is required or allowed by law, the person or oflicer

desiring such publication shall be required to pay sevent -five cents

per square of twelve lines of nonpareil type or its equiva ent for the

first insertion and fifty cents per square for each subsequent insertion.

And in all cases of publication of notices in connection with sales

upon execution the plaintifl’, except in divorce cases, may designate

the newspaper published within the county in which such notice

shall be published; in all legal advertisements fractional parts of

twelve lines shall be paid for at the rate of ten cents per line of non

pareil type or its equivalent.

ARTICLE 18.—FEr.s IN lvixrrsss or Esraars.

§ 2100. Fees allowed. The following fees are allowed in cases

of estrays:

1. To justices of the peace, for issuing any warrant of appraise

ment, fifty cents.

2. For filing and entering in his docket the sworn report of ap

praisers, fifty cents.

3. Taking and entering the affidavit of the taking up of any estray,

fifty cents. -

4. For posting notices of estray and certif ing to a copy of the

sworn reports of the appraisers to the register o deeds, fifty cents.

5. Posting notices and selling an estray, two dollars.

6. Advertising an estray, if published in a newspaper, three dollars.

7. To each appraiser, twenty-five cents.

8. To the register of deeds for entering certified copy of sworn re

port of appraisers, twenty-five cents.

9. For each inspection of the estray register, ten cents.

Aarrcrn 19.—MISCELLANEOUS PROVISIONS.

§ 2101. Fees for interpreters. Interpreters or translators

may be allowed such compensation for their services as the court

shall certify to be reasonable and just, to be paid and collected as

other costs, but the same shall not exceed two dollars per day.

§ 2102. Fees for acknowledgments. Officers authorized by

law to take and certify acknowledgments of deeds and other instru

ments are entitled to charge and receive twenty-five cents each there

for, and for administering oaths and certifying the same, ten cents.

§ 2103. Taxing costs. In all actions, motions and proceed

ings in the supreme, district, county or justice’s courts, the costs of

the parties shall be taxed and entered on record separately.

§ 1, c. 194. 1890.

§ 1. 0. 51. 1887.

§2i=. 1-.39. Pol.(‘.

§29, 0.39, Pol.C.

§'ao. 0.39. P0l.C.

5'31. c.:!9. Pol.(‘.
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§:r1.e.a9.Po|.(‘. ' § 2104. Fees paid in advance or security given. The

clerk of the supreme court and of each district court, the county judge,

sherifl’, justice of the peace, constable or register of deeds may in all

cases require the party for whom any service is to be rendered to pay

the fees in advance of the rendition of such service, or to give security

for the same, to be approved by the ofiicer.

§,,,_,,_39_Po,_C_ § 2105. Fee bill to be posted. Penalty. All officers whose

fees are by this chapter determined are required to make a schedule

of their respective fees and keep the same in their respective offices

in a conspicuous place; and if any such oflicer shall neglect to do so,

he shall for such neglect forfeit and pay the sum of five dollars, to be

recovered by a civil action before any justice of the peace for the use

of the county in which the ofiiense was committed.

W H9 POW § 2106. Bailiffs, compensation of. It shall be the duty of

" Hiinid. ' ‘ the district court at each term thereof to appoint a competent num

ber of bailiffs to wait on the jury and court during the term, who

shall be allowed for their services two dollars per day, to be paid by

the county.

§ 2107. Per diem oath. Penalty. Each ofiicer, whose salary

§=¥~’*-°-39-P°‘-('~ is in the nature of a per diem, shall, before drawing any money on

account of such salary, subscribe an oath or afiirmation in the fol

lowing form:

I, A. B., do solemnly swear (or aifirm) that I have been . . . . . . . . .

days necessarily and diligently engaged in the duties of my office as

(insert title of ofiice.)

. . . . . . . . . . . . . . . . . . . . . . (Oflicer’s name.)

Any disbursing ofiicer of this state, who shall pay any portion of

the salary of any officer aforesaid before such oath or aifirmation is

taken and subscribed, shall forfeit to this state the sum of fifty dol

lars, which forfeiture may be sued for by any taxpayer.

C H A P T E R 28.

CITIES.

ARTICLE l.— ORGANIZATION or Crrnzs.

§1. art. 1,c. 13, § 2108. How city may adopt this chapter. Any city in this

1387' state may become incorporated under this chapter in the manner fol

lowing: Whenever one-eighth of the legal voters of such city, votin

at the last preceding municipal election, shall petition the mayor an

council thereof to submit the question as to whether such city shall

become incorporated under this chapter to a vote of the electors in

such city, it shall be the duty of such mayor and council to submit

such question accordingly, and to appoint a time and place or places

at which such vote may be taken, and to designate the persons who

shall act as judges at such election; but such question shall not be

submitted oftener than once in two years.

g2. art. 1. (3. 13, § 2109. Notice of election. The mayor of such city shall

‘W’ give at least twenty days’ notice of such election by publishing a notice

thereof in one or more newspapers within such city; but if no news

paper is published therein then by posting at least five copies of such

notice in each ward or voting precinct.
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§ 2110. Form of ballots. Result. The ballots to be used

at such election shall be in the following form: “For cit organiza

tion under general law,” or “against-city or anization un er general

law.” The judges of such election shall ma e returns thereof to the

city council, whose duty it shall be to canvass such returns and cause

the result of such canvass to be entered upon the records of such

city. If a majority of the votes cast at such election shall be for

city organization under general law, such city shall thenceforth be

deemed to be organized under this chapter; and the city oificers then

in otfice shall thereupon exercise the powers conferred upon like offi

§ :5, art. 1. c. T3,

1bS7.

cers in this chapter, until their successors shall be elected and

qualified. ~

§ 21 1 1 . Courts to take judicial notice of. All courts in

this state shall take judicial notice of the existence of cities organ

ized under this chapter, and of the change of the organization of any

city from its original organization to its organization under this chap

ter; and from the time of organization the provisions of this chapter

shall be applicable to such cit , and all laws in conflict herewith

shall no longer be applicable. ut all laws or parts of laws not incon

sistent with the provisions of this chapter shall continue in force and

be applicable to any such city the same as if such change had not

taken place.

§ 2112. Corporate name. Powers. Cities organized under

this chapter shall be bodies politic and corporate under the name and

style of “ City of (name),” and under such name may sue and be

sued, contract and be contracted with, acquire and hold real and per

sonal property for corporate purposes, have a common seal and change

;l1e same at pleasure, and exercise all the powers hereinafter con

erred.

§ 21 13. Rights, etc., of old corporation vest in new. All

rights and property of every kind and description which were vested

in any municipal corporation under its former organization shall be

deemed and held to be vested in the same municipal corporation upon

its becoming incorporated under the provisions of this chapter, but

no rights or liabilities, either in favor of or against such corporation,

existing at the time of so becoming incorporated under this chapter,

and no action or prosecution of any kind, shall be affected by such

change, but the same shall stand and progress as if no change had

been made; provided, that when a different remedy is given by this

chapter, which may properly be made applicable to any right existing

at the time of such cit so becoming incorporated under this chap

ter, the same shall be eemed cumulative to the remedies before pro

vided and used accordingly.

§ 2114. Record of result of election. The corporate author

ities of any city which may become organized under this chapter

shall, within three months after organization hereunder, cause to be

filed in the office of the register of deeds in the county in which such

city is situated a certified cop of the entry made upon the records
of the city, of the canvass oty the votes showing the result of such

election whereby such city became so organized, and such register of

deeds shall record the same, and such corporate authorities shall also

cause a like certificate to be filed in the oflice of the secretary of

state, who shall file the same and keep a registry of cities organized

under this chapter.

§ 4. art. 1, c. Til.

16-87.

§ 5, art. 1. c. 72¢,

1387.

g a. art. 1. c. 1:1,

1557.

§7, art. 1, 0. 72$,

1887.
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§ 8. art. 1. c. 73.

1887.

§ 21 15. Prior ordinances in force. All ordinances and reso

lutions in force in any city at the date of its organization under this

chapter shall continue in full force and effect until repealed or

amended, notwithstanding such change of organization, and such

change of organization shall not change the legal identity of such

city as a corporation.

ARTICLE 2.—-*THE Mavon.

§ 21 16'. Mayor, qualifications of. The chief executive oflicerD of the city is the mayor, who shall be a qualified elector within the

-1

city, and who shall hold his otfice for two years and until his suc

cessor is elected and qualified.

§ 21 1'7. Vacancy, one year or over, how filled. Whenever

a vacancy occurs in the ofice of mayor and the unexpired term is one

year or more from the date such vacancy occurs, it shall be filled by

an election.

§ 2118. Vacancy, less than one year, how fllled. If thei vacancy is less than one year the city council shall elect one of its

number to act as mayor, who shall possess all the rights and powers

of the mayor until the next annual election and until a mayor is

elected and qualified.

§ 2119. Vacancy by removal from city. If the mayor at
l any time during his term of office removes from the city, his oflice

1:‘ 6. art. 2. c. :.,

1&7.

§ 7. art. 2. 0. 2.,

1&7.

§ h, art. 2, c. ;_

1587.

§ 9. art. 2, c.

1&7.

shall thereby become vacant.

§ 2120. Mayor presides. Casting vote. The mayor shall

preside at all meetings of the city council, but shall not vote except

in case of a tie, when he shall ive the casting vote.

§ 2121. May remove o cer, when. The mayor shall have

power to remove any ofiicer appointed by him whenever he shall be of

the opinion that the interests of the city demand such removal; but

he shall report the reasons for such removal to the council at its next

regular meeting.

§ 2122. Has power to keep peace. He may exercise within

the city limits the powers conferred upon sheriffs to suppress dis

order and keep the peace.

§ 2123. May release prisoners. He may release any person

' imprisoned for violation of any city ordinance, and shall report such

_=' 1:1. art. 2. c. 7:3.

mi.

release, with the cause thereof, to the city council at its first session

thereafter.

§ 2124. General duties. He shall perform all such duties as

are or may be prescribed by law or by the city ordinances, and shall

take care that the laws and ordinances are faithfully executed.

§ 2125. Has power to examine records. He shall have

power at all times to examine and inspect the books, records and

papers of any agent, employee or officer of the city.

§ 2126. Annual message to council. The mayor shall an

nually and from time to time ive the council information relative to

the affairs of the city, and s all recommend for its consideration

such measures as he may deem expedient.

§ 2127. May call out militia to suppress riots. He shall

have power when necessary to call on each male inhabitant of the city

over the age of ei hteen years to aid in enforcing the laws and ordi

nances, and to cal out the militia to aid in suppressing riots and

other disorderly conduct, or to carry into effect any law or ordinance,
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subject to the authority of the governor as commander in chief of the

militia.

§ 2128. Misconduct of mayor or other officer. Penalty. §14_;8=;rr-2.c.1a.

In case the mayor or any other municipal oflicer shall at any time be 1“ '

guilty of a palpable omission of duty, or shall willfully and corruptly

be guilty of oppression, malconduct or misfeasance in the discharge

of the duties of his ofiice, he shall be liable to be prosecuted crim

inally in any court of competent jurisdiction, and on conviction shall

be fined in a sum not exceeding one thousand dollars, and the court

in which such conviction shall be had shall enter an order removing

such officer from office.

§ 2129. Revising ordinances after change of organization. §1s, art.2, c. 13,

He may appoint, by and with the advice and consent of the city N7‘

council, immediately after such change of organization, one or more

competent persons to prepare and submit to the city council for its

adoption or rejection an ordinance in revision of the ordinances of

such city and for the government of such city, the compensation of

such reviser or revisers to be determined and fixed by the city council

and paid out of the city treasury.

§ 2130. May sign or veto ordinances. He shall have power §,.;_,,,;_-;_@_13_

to si or veto any ordinance or resolution passed by the council. 1537

§ $1131. Mayor appoints policemen and chief. He shall §17.art- 2.c.1:!.
have power to appoint any number of policemen which he and the city W"

council may deem necessary to preserve the peace of the city, and

shall appoint one of the number as chief of police, which appoint

ment of chief shall be subject to the approval of the council.

ARTICLE 3.—CITY COUNCIL.

§ 2132. Council, of whom composed. The city council §1_m. 3. c. vs.

shall consist of the mayor and aldermen. “*7

§ 2133. Number of aldermen. The number of aldermen shall §Z.,_n_rr- 3. 0- T11.

be as follows: In cities not exceeding two thousand inhabitants, six N"

aldermen-, exceeding two thousand but not exceeding four thousand,

eight aldermen; exceeding four thousand but not exceeding ten

thousand, twelve aldermen; exceeding ten thousand but not exceeding

fifteen thousand, fourteen aldermen; and two additional aldermen for

each ten thousand inhabitants over fifteen thousand; provided, how

ever, that in cities of over one hundred thousand inhabitants there

shall be elected thirty-six aldermen and no more.

§ 2134. Term of Ofice. Aldermen shall hold their oifice for §;;_m_3,@_-;3_

the term of two years and until their successors are elected and 1887

qualified.

§2135. Vacancy how filled. If a vacancy occurs in the §4_a|-y;_3_(-._13_

oifice of alderman, by death, resignation, removal or otherwise, such 13*"

vacancy shall be filled by election. .

§ 2136. Qualifications of alderman. No person shall be §s. a_rt. 3,0. 7:1.

eligible to the office of alderman unless he is a qualified elector of 133"

and resides within the ward for which he is elected nor shall he be

eligible if he is in arrears in the payment of any tax or other liability

due to the city, nor shall he be directly or indirectly interested in

any contract whatever to which the city is a party; nor shall he be

eligible if he shall have been convicted of malfeasance, bribery or

other corrupt practices or crimes; nor shall he be eligible to any office,

the salary of which is payable out of the city treasury, if at the time
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§ 6. art. 3. 0. 73.

188?.

§7. art. 3. c. 73.

1!-87.

- § 8. art. 3, c. 73,

1887.

§ 9. art. 3. c. T3.

1887.

§ 1. c. 29. 1895.

§10. art. 3, c. 7:5.

1887.

§ 1. c. 33. 1!~'§-9.

§11.art.3.c.7:i,

D587.

-§12.art. 3. c. 73.

1&7.

§ 13, art. 3. c. T3.

1887.

§ 14. art. 3, c. 73.

19$-*7.

of his appointment he shall be a member of the city council; nor shall

any member of the city council at the same time hold any other office

under the city ' overnment; nor shall he be either directly or

indirectly, indivigually or as a member of a firm engaged in any busi

ness transaction, other than official, with such city through its mayor

or any of its authorized boards, agents or attorneys, whereby any

money is to be paid directly or indirectly out of the treasury to such

member or firm. ‘ -

§ 2137. Council judge of its members. The city council

shall be judge of the election and qualifications of its own members.

§ 2138. Rules. Expulsions. Bribery. It shall determine

its rules of procedure, punish its members for disorderly conduct, and

with the concurrence of two-thirds of the aldermen elect may expel a

member, but not a second time for the same offense; provided, that

any alderman who shall have been convicted of bribery shall thereby

be deemed to have vacated his ofice. -

§ 2139. Quorum. Compelling attendance. A majority of

the aldermen elected shall constitute a quorum to do business, but a

smaller number may adjourn from time to time, and may compel the

attendance of absentees under such penalties as may be prescribed by

ordinance.

§ 2140. Meetings of city council, when held. The city

council shall hold its regular meetings on the first Monday of each and

every month, and may prescribe by ordinance the manner in which

special meetings may be called. The first meeting for organization

shall be held on the third Tuesday in April of each year.

§ 2141. President and vice president. It shall at the first

regular meeting after the annual election in each year proceed to elect

from its own members a president and vice president, who shall

hold their respective offices for the municipal year. The president of

the council shall in the absence or temporary disability of the mayor,

be presiding officer of the council and shall, during the absence of

the mayor from the city or his temporary disability, be acting mayor

and shall possess all the powers of the mayor. In the absence or

disabilit of the mayor and president of the council the vice presi

dent shall perform the duties of the mayor and president of the council.

§ 2142. Open doors. Journal. It shall sit with open doors

and shall keep a journal of its proceedings.

_ 2143. Yeas and nays. Record vote required. The yeas

an nays shall be taken upon the passage of all ordinances and on all

propositions to create any liability against the city or for the expendi

ture or appropriation of money, and in all other cases at the request

of any member, which shall be entered on the journal of its proceed

ings, and the concurrence of a majority of all the members elected

shall be necessary to the passage of any such ordinance or proposition.

It shall require a two-thirds vote of all the aldermen elected to sell

any city or school property.

§ 2144. Rescinding vote. Special meetings, etc. No vote

of the city council shall be reconsidered or rescinded at a special

meeting unless at such special meeting there is present as large a

number of aldermen as were present when such vote was taken.

§ 2145. When report of committee laid over. Any report

of a committee of the council shall be deferred for final action thereon

to the next regular meeting of the council after the report is made,

upon the request of any two aldermen present.
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§ 2146. Territorial urisdiction. The city council shall have

jurisdiction in and over all places within one-half mile of the city

limits, for the purpose of enforcing health and quarantine ordinances

and re lations thereof. -

§ 2 47. Ordinances, how passed, etc. All ordinances shall

be read twice, and there shall be at least one week intervening between

the first and second reading, and after thus being passed by the city

council, shall before they take effect, be deposited in the oflice of the

city auditor for therapproval of the mayor; and if the mayor approves

thereof, he shall sign the same, and such as he shall not approve he

shall return to the council with his objections thereto in writin at

the next regular meeting of the city council occurring not less t an

five days after the passage thereof. Such veto may extend to any one

or more items or appropriations contained in any ordinance making

an appropriation, or to the entire ordinance; and in case the veto

only extends to a part of such ordinance the residue thereof shall take

effect and be in force. But in case the mayor shall fail to retum any

ordinance with his objections thereto by the time aforesaid, he shall

be deemed to have approved such ordinance and the same shall take

elfect accordingly; provided, that upon the retum of any ordinance

by the mayor, the vote by which the same was passed may be recon

sidered by the council; and if after such reconsideration two-thirds of

all the members elected to the city council shall agree by yeas and

nays to pass the same, it shall go into effect, notwithstanding the

mayor may refuse to approve thereof. The vote to pass the same

over the mayor’s veto shall be taken by yeas and nays and entered in

the journal. All ordinances passed by the council and approved by

the mayor, or passed over the mayor’s veto, shall be published at

least once in the ofiicial newspaper of the cit , and shall become

operative immediately upon such publication. he city auditor shall

record in a book kept for that purpose, together with the afiidavit of

the publisher, all ordinances so passed and published; and such

book or a certified copy of the ordinance as so recorded shall be

received as evidence in all courts and places without further proof; or

if printed in book or pamphlet form by the authority of the city

council they shall be so received. All ordinances shall be styled, “Be

it ordained by the city council.” ' A

ARTICLE 4. —Powaas or THE Crrr CoUN'o1L.

§ 2148. General powers of city council. The city council

shall have power: '

1. To control the finances and property of the corporation.

2. To appropriate money for corporate purposes only. and pro

ride for payment of debts and expenses of the corporation.

3. To levy and collect taxes for general and special purposes on

real and personal property.

-1. To fix the amount, terms and manner of issuing and revoking

licenses.

-5. To borrow money on the credit of the corporation for corporate

purposes and to issue bonds therefor, in such amounts and form, and

on such conditions as it shall prescribe, but shall not become indebted

in any manner, or for an purpose to an amount, including existing

indebtedness, to exceed ve per cent of the taxable property therein

as determined by the last preceding city assessment; provided, that

§ 1:s_. art. a, c. ‘rs,

§ 16. art. a, c. 1:1,

1ss1.

§ 1. art. 4. c. 7:3,

1l\\‘T.

$1 l.2.c.1(X).1890.

am’d.
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any incorporated city may, by a two-thirds vote, increase such indebt

edness three per cent on such assessed value be ond said five per

cent limit; and such city shall provide for the co lection of a direct

annual tax suflicient to pay the interest on such debt when it falls

due, and also to pay and discharge the principal thereof within twenty

years after contracting the same; provided, that no bonds shall be

issued under the provisions of this article, either for general or special

purposes, except as hereinafter otherwise provided, unless at an

election after twenty days’ notice in a newspaper published in the

city, stating the purpose for which such bonds are to be issued and

the amount thereof, the legal voters of such city by a majority vote

shall determine in favor of issuin such bonds.

6. To issue bonds in place 0 or to supply means to meet matur

ing bonds or for the consolidation or funding of the same, or consol

idation or funding of any floating indebtedness created by such city

prior to the second day of November, 1889, and such bonds may be

issued upon resolution of the city council at a general meeting upon

a three-fourths vote of all the aldermen elect.

7. To lay out, establish, open, alter, widen, extend, grade, pave

or otherwise improve streets, alleys, avenues, sidewalks, wharves, parks

and public grounds and vacate the same.

8. To plant trees on the same.

9. To regulate the use of the same.

10. To prevent and remove obstructions and encroachments upon

the same.

11. To provide for the lighting of the same.

12. To provide for the cleansing of the same.

13. To regulate the openings therein for the laying of gas or water

mains and pipes, and the building and repairing of sewers, tunnels

and drains, and erecting gas or electric lights; provided, however,

that any company heretofore organized under the general laws of this

state, or any association of persons organized or which may be here

after organized for the purpose of manufacturing illuminating gas or

electricity to supply cities or the inhabitants thereof with the same,

shall have the right by consent of the city council, subject to exist

ing rights, to erect gas or electric light works, and lay down pipes or

string wires on poles in the streets or alleys of any city in this state,

subject to such regulations as such city may by ordinance prescribe.

14. To regulate the use of sidewalks and all structures thereunder;

and to require the owner or occupant of any premises to keep the

sidewalks in front of or along the same free from snow and other

obstructions.

15. To regulate and prevent the throwing or depositing of ashes,

ofl"al, dirt, garbage or any offensive matter in and to prevent injury

to any street, avenue, alley or public ground.

16. To provide for and regulate crosswalks, curbs and gutters.

17. To regulate and prevent the use of streets, sidewalks and pub

lic grounds for signs, signposts, awnings, telegraph or telephone poles,

horse troughs, racks, posting handbills and advertisements.

18. To regulate and prohibit the exhibition or carrying of ban

ners, placards, advertisements or handbills in the streets or public

grounds or upon the sidewalks. _

19. To regulate and prevent the flying of flags, banners or signs

across the streets or from houses. i
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20. To regulate traffic and sales upon the streets, sidewalks and.

public places.

21. To regulate the speed of horses and other animals, vehicles,

cars and locomotives within the limits of the corporation.

22. To regulate the numbering of houses and lots.

23. To name and change the name of any street, avenue, alley or

other public place. .

24. To permit, regulate or prohibit the locating, constructing or

laying of a track of any horse railroad in any street, alley or public

place; but such permission shall not be for a longer time than twenty

years.

25. To provide for and change the location, grade and crossing of

an; railroad.

6. To require railroad companies to fence their respective rail

roads or any portion of the same, and construct cattle guards, cross

ings of streets and public roads, and keep the same in repair within

the limits of the corporation.

27. To require railroad companies to keep flagmen at railroad

crossings of streets, and provide protection against injury to persons

and property; to compel railroads to raise or lower their tracks

to conform to any grade which may at any time be established by

such city, and where such tracks run lengthwise of such street, alley

or highway to keep their tracks on a level with the street surface, and

so that such tracks may be crossed at any place on such street, alley

or highway; to compel and require railroad companies to make and

keep open and to keep in repair ditches, drains, sewers and cul

verts along and under their tracks, so that filthy and stagnant pools

of water cannot stand on their grounds or right of way, and so that

the natural or artificial drainage of adjacent property shall not be

impeded. A

28. To construct and keep in repair bridges, viaducts and tunnels,

and to regulate the use thereof.

29. To construct and keep in repair culverts, drains, sewers, catch

basins, manholes and cesspools, and to regulate the use thereof.

30. To license, tax, regulate, suppress and prohibit hawkers, ped

dlers, pawnbrokers, keepers of ordinaries, theatricals and other

exhibitions, shows and amusements, ticket scalpers and employment

agencies, and to revoke such license at pleasure.

31. To license, tax and regulate hackmen, draymen, omnibus

drivers, carters, cabmen, porters, expressmen, watermen and all others

pursuing like occupations, and to prescribe their compensation.

32. To license, regulate, tax and restrain runners for stages, cars,

public houses or other things or persons.

33. To license, regulate, tax or prohibit and suppress billiard, bag

atelle, pigeonhole or any other tables or implements kept or used for

ansimilar purpose in any place of public resort, pin-alleys and ball

a eys.

34. To suppress bawdy or disorderly houses, houses of ill fame or

assignation within the limits of the city and within one mile of the

outer boundaries of the city; and also to suppress aming and gam

bling houses, lotteries and -all fraudulent devices am? practices for the

purpose of gamblin or obtaining money or property;. and to pro

hibit the sale or exhi ition of obscene or immoral publications, prints,

pictures or illustrations.
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35. To forbid and punish the selling or giving away of any intox

icating, malt, vinous, mixed or fermented liquor to any minor, servant,

or insane, idiotic or distracted person, habitual drunkard or person

intoxicated.

36. To establish markets and market houses and provide for the

regulation and use thereof.

37. To provide for the place and manner of sale of meats, poultry,

fish, butter, cheese, lard, vegetables and all other provisions, and reg

ulate the sellin of the same.

38. To regu ate the sale of bread in the city and prescribe the

wei ht and quality of the bread in the loaf.

3 . To provide for and regulate the inspection of meats, poultry,

fish, butter, cheese, lard, vegetables, flour, meal and other provisions.

40. To re ulate the inspection, weighing, and measuring of lumber,

firewood, coa , hay and any article of merchandise. '

41. To provide for the inspection and sealing of weights and

measures. _

42. To enforce the keeping and use of proper weights and measures

by vendors.

43. To regulate the construction, repairs and use of vaults, cisterns,

areas, h drants, pumps, sewers and gutters.

44. o regulate places of amusement.

45. To prevent intoxication, fighting,'quarreling, dog fights, cock

fights, and all disorderly conduct.

46. To regulate partition fences and party walls.

47. To prescribe the thickness, stren th, and manner of construct

ing stone, brick and other buildings, an construction of fire escapes

therein.

48. To prescribe the limits within which wooden buildings shall

not be erected or placed or repaired without permission, and to direct

that all and any buildings within said limits, which shall be known

as the fire limits, when the same shall have been damaged by fire,

decay or otherwise to the extent of fifty per cent of the value, shall

be torn down or removed, and to prescribe the manner of ascertaining

such damage.

49. To prevent the dangerous construction and condition of chim

neys, fireplaces, hearths, stoves, stovepipes, ovens, boilers and

apparatus used in and about any building and manufactory, and to

cause the same to be removed or placed in a safe condition when

considered dangerous; to regulate and prevent the carrying on of

manufactories dangerous in causing and promoting fires; to prevent

the deposit of ashes in unsafe places; and to cause all such buildin s

and inclosures as may be in a dangerous state to be put in a sa e

condition.

50. To erect engine houses and provide fire engines, hose carts,

hooks and ladders and other implements for the prevention and extin

guishment of fires, and provide for the use and management of the

same by voluntary fire companies or otherwise.

51. To re ulate and prevent storage of gunpowder, tar, pitch,

resin, coal 05, benzine, turpentine, hemp, cotton, nitroglycerine,

petroleum or any of the products thereof, and other combustible or

explosive material, and the use of lights in stables, shops and other

places, and the building of bonfires; also to regulate and restrain the

use of fireworks, firecrackers, torpedoes, Roman candles, skyrockets

and other pyrotechnic displays.
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52. To provide for the inspection of steam boilers.

53. To establish and erect a city jail, house of correction and work

house for the confinement and reformation of disorderly persons,

vagrants, tramps and idle persons and persons convicted of violating

any city ordinance, and make rules and regulations for the government

of the same, and appoint necessary jailers and keepers.

5-L To use the county jail for the confinement or punishment of

oifenders, subject to such conditions as are imposed by law and with

the consent of the county board of commissioners; and to regulate the

police of the city and pass and enforce all necessary police ordinances.

To prevent and suppress riots, routs, affrays, noises, disturb

ances and disorderly assemblies in any public or private place.

-56. To prohibit and punish cruelty to animals.

-57. To restrain and punish vagrants, mendicants and prostitute s.

58. To declare what shall be a nuisance and to abate the same,

and impose fines upon persons who may create, continue or suffer

nuisances to exist.

59. To erect and establish hospitals and medical dispensaries, and

control and regulate the same.

60. To do all acts and make all regulations which may be neces

sary or expedient for the promotion of health or the suppression of

disease.

61. To establish and regulate cemeteries within or without the

corporation, and acquire lands therefor by purchase or otherwise, and

cause cemeteries to be removed, and prohibit their establishment

within one mile of the corporation.

62. To regulate, restrain and prohibit the running at large of

horses, cattle, swine, sheep, goats, geese and dogs, and to impose a

tax or license on dogs.

63. To direct the location and regulate the management and con

struction of packing houses, renderies, bone factories, slaughter houses,

soap factories, foundries, breweries, distilleries, livery stables and

blacksmith shops within or within one mile of the liinits of the

corporation.

6-1. To prohibit any offensive or unwholesome business or estab

lishment within or within one mile of the limits of the corporation.

65. To compel the owner of any grocery, cellar, stable, pigsty,

privy, sewer or other unwholesome or nauseous house or place, to

cleanse, abate or remove the same, and to regulate the location thereof.

66. To provide for the taking of the city census; but no city

census shall be taken oftener than once in three years.

67. To provide for the erection and care of all public buildings

nece for the use of the city.

68. o extend, by condemnation or otherwise, any street, alley, or

highwa over or across or to construct any sewer under or through

any rai oad track, ri ht of way or land of any railroad company,

within the corporate 'mits, but where no compensation is made to

such railroad company, the city shall restore such railroad track, right

of way or land to its former state or in a sufficient manner not to

impair its usefulness.

69. The city council shall have no power to grant the use of or

’ right to lay down any railroad tracks in any street of the city to any

steam, electric or horse railway company, except upon a petition of

the owners of the land representing more than one-half of the frontage
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of the street, or so much thereof as is sought to be used for railroad

purposes. -

70. To tax, license and regulate auctioneers, distillers, brewers,

lumber ards, public scales, money changers and brokers.

71. 'l¥o prevent and regulate the rolling of hoops, playing of ball, fly

ing of kites, or any other amusement or practice having a tendency to

annoy persons passing in the streets or on the sidewalks, or to frighten

teams and horses.

72. To regulate and prohibit the keeping of any lumber yard, and

the placin or pilin or selling of any lumber, timber, wood or other

combustibia material within the fire limits of the city.

73. To provide by ordinance that all the paper, printing, stationery,

blanks, fuel, and all the supplies needed for the use of the city, shall

be furnished by contract, let to the lowest responsible bidder.

74. To tax, license and regulate secondhand and junk stores and

to forbid their purchasing or receivin from minors without the writ

ten consent of their parents or gu 'ans, any article whatever, and

to prescribe punishment for any violation hereof.

75. To purchase, erect, lease, rent, manage and maintain any sys

tem or part of system of waterworks, hydrants, and supply of water,

telegraphing fire signals, or fire apparatus that may be of use in the

prevention and extinguishment of fires, and to pass all ordinances,

penal or otherwise, that shall be necessary for the full protection,

maintenance, management and control of the property so leased, pur

chased or erected.

76. To redistrict the city into wards and prescribe the boundaries

thereof whenever a census of the city shall show the population to be

large enou h to require two aldermen more than are in the council at

the time o the taking of such census.

77. To pass all ordinances, rules and make all regulations proper

or necessary to carry into effect the powers anted to cities, with such

fines or penalties as the city council shall eem proper; provided, no

fine or penalty shall exceed one hundred dollars, and no imprison

ment shall exceed three months, for one ofi"ense.

§-_,_ ,,,¢_ 4_ C, 1;, § 2149. Actions for violating ordinances. All actions

1*“? brought to recover an fine or to enforce any penalty under any ordi

nance of any city sha l be brought in the corporate name of the city

as plaintiff; and no prosecution, recovery or acquittal for the viola

tion of any such ordinance shall constitute a defense to any other

prosecution of the same person for any other violation of any such

ordinance, althou h the different causes of action existed at the same

time and if unite would not have exceeded the jurisdiction of the

court or justice of the peace.

§_-._,m_4,c_;;,, § 2150. Fines and licenses paid to city treasurer. All

1"*1',,,.d_ fines and forfeitures for the violation of ordinances, when collected,

and all moneys collected for licenses or otherwise, shall be paid into

the city treasury at such times and in such manner as may be pre

scribed b ' ordinance.

§4.art.4,c.'|:L § 215 . Summons. Aflidavit. Punishment. In all actions

“"5" for the violation of any ordinance the first process shall be a

summons; provided, that a warrant for the arrest of the ofiender

may issue in the first instance upon the sworn complaint of any per

son that any such ordinance has been violated and that the person

making the complaint has reasonable grounds to believe the person

charged is guilty thereof; and any person arrested upon such warrant
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shall without unnecessary delay be taken before the proper oflicer to

be tried for the alleged ofiense. Any person upon whom any fine or

penalty shall be imposed may upon the order of the court before

whom the conviction is had be committed to the county jail, city

prison, workhouse, house of correction or other place provided by the

city for the incarceration of offenders, until such fine, penalty and

costs shall be fully paid; provided, that no such inprisonment shall

exceed three months for any one offense. The city council shall have

power to provide by ordinance that each person so committed shall

be required to ‘work for the city at such labor as his strength

will permit, not exceeding ten hours each working day; and for such

work the person so employed shall be allowed. exclusive of his board,

one dollar and twenty-five cents for each day’s work on account of

such fine and costs.

§ 2152. Jurisdiction of police magistrate. The police

magistrate shall have exclusive jurisdiction in all cases arising under

the prpvisions of this chapter or any ordinance passed in pursuance

thereo .

§ 2153. Who may serve process. Any constable or sheriff

of the county may scrvc any process or make any arrests authorized

to be made by any city officer.

Aarrcnn 5.— Powsas AND Dorms or Orrrcnns.

§ 2154. Elective oflicers. There shall be elected in each city

or ized under this chapter the following oiiicers: A mayor, two

fl~6D from each ward, a city treasurer, a police magistrate and

a citv justice of the peace.

Q155. Term of Ofice. The elective oficers of a city shall hold

their respective otfices for two years and until their successors are

elected and qualified.

§ 2156. Appointive omcers. There shall be appointed by

the mayor with the approval of the city council a city auditor, a city

assessor, a city attorney and a city engineer, and such other ofiicers

as may by the city council be deemed necessary or expedient.

§ 2157. Additional assessors. The mayor of any city in

corporated under the provisions of this chapter and containing a popu

lation of five thousand inhabitants may appoint one or two additional

city assessors; provided, that the city council shall by resolution de

clare their appointment necessary. ‘

§ 2158. Term of offlce. The appointive oflicers of a city shall

hold their respective offices for two years and until their successors

are appointed and qualified.

§ 2159. Oath. Bond. All oflicers of any city, whether elected or

appointed, shall before entering upon the duties of their respective

oflices take and subscribe the following oath or aflirmation:

I do solemnly swear (or afiirm, as the case may be,) that I will

support the constitution of the United States and the constitution of

the state of North Dakota, and that I will faithfully discharge the

duties of the ofiice of . . . . . . . . . . . . . . . . . ., according to the best of my

ability.

Such oath or affirmation so subscribed shall be filed in the ofiice of

the city auditor; and all such oflicers, except the mayor and aldermen,

shall before entering upon the duties of their respective oiiices exe

cute a bond with sureties to be approved by the city council, payable

§s. art. 4, <-.13,

1sa7.

§6, art. 4. c. 73,

1&7.

§ 1. art. 5. c. 73,

1&7. A
§ 3. c. 33, 12589.

§ 2. art. 5, c. 73.

1887.

gs, art. 5. 0. rs.

1887.

§ 1, c. 28- 1899.

§ 4. art. 5, ('. 73.

1867

§ art, 5, P. T3.

1857.

am ‘ml.
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§ 6, art. 5. C. 73,

1887.

§ 7, 3.11. 5, C. 73.

1887.

§ x. art. 5. c. 73.

1&7.

§ 9, art. 5, c. 73.

1587.

§10. art. 5, c. 7:1,

1387.

§ ll. art. 5, c. ‘iii,

1.‘-+7.

5112. art. 5. c. 73.

1f~'i-F1‘.

§ 1. c. 35. 1893.

am'd.

to the city, in such penal sum as may by resolution or ordinance be

directed, conditioned for the faithful performance of the duties of the

oflice, and the payment of all moneys received by such ofiicer accord

ing tolaw and the ordinances of said city; provided, that in no case

shall the treasurer’s bond be fixed at a less sum than the amount of

the estimated tax and special assessments for the current ear; which

bonds shall be filed with the city auditor, except the bon of the city

auditor, which shall be filed with the city treasurer.

§ 2160. Certificate of Appointment. Delivery

to successor. All oflicers elected or appointed under this chapter,

except the city auditor, aldermen and mayor, shall be commissioned

by warrant under the corporate seal, signed by the auditor and mayor

or president of the city council; the mayor shall issue a certificate of

appointment, under the seal of the corporation, to the auditor thereof;

and an person having been an oflioer of the city shall within five

days a ter notification and request deliver to his successor in office all

property, books and efl’ects of every description in his possession

belongin to the city or appertaining to his ofiice; and upon his re

fusal to o so shall be liable for all the damages caused thereby and

to such penalty as may by ordinance be prescribed.

§ 2161 . Qualification of oficers. No person shall be eligible

to any ofiice who is not a qualified elector of the city and who shall

not have resided therein at least nine months next preceding his elec

tion or appointment; nor shall any person be eligible to any olfice

who is a .defaulter to the co ration.

§ 2162. Omcer not to e interested in contracts. No ofiicer

shall be directly or indirectly interested in any contract, work or busi

ness of the city, or the sale of any article, the expense, price or con

sideration of which is paid from the treasury or by any assessment

levied by any act or ordinance; nor in the purchase of any real estate

or other property belonging to the corporation or which shall be sold

for taxes or assessments or by virtue of any process at the suit of the

corporation, mayor or other person.

2163. Not to hold other omce. No mayor, alderman, city

au 'tor or treasurer shall hold any other office under the city govem

ment during his term of ofiice.

§ 2164. Compensation of mayor. " The mayor shall receive

such compensation as the city council may by ordinance direct; but

his compensation shall not be changed during his term of ofiice.

§- 2165. Compensation of aldermen. The aldermen may

receive such compensation for their services as shall be fixed by

ordinance; provided, that such compensation shall not exceed two

dollars to each alderman for each meeting of the city council actually

attended by him, and no other compensation than for attendance

upon such meetings shall be allowed to any alderman for any services

whatsoever; such compensation shall not be changed after it has

been once established so as to take effect, as to any alderman voting

for such chan e, during his term of ofiice.

§ 2166. golice magistrate. Compensation of other oficers

unchanged during term. All other officers may receive a salary,

fees or other compensation to be fixed by ordinance, and after the

same has been once fixed such fees or compensation shall not be

diminished to take effect during the term for which any such oflicer

was elected or appointed; provided, that in any city incorporated

under this chapter and in which the police magistrate thereof is

of books.
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allowed and paid a salary, such police magistrate shall not be entitled

to receive fees of any kind or in any amount whatever from such city,

and such police magistrate shall be entitled to and it shall be his

duty to collect in all criminal actions and in all actions instituted

under any ordinance of the city, the same fees that are now allowed

by law to justices of the peace, and all fees collected by him in crim

inal actions and in actions instituted under any ordinance of the city,

shall be by him paid over to the'city treasurer at the end of each

month, and he shall at the same time make and file with the city

auditor a report in writing under oath, showing an account of all fees

collected by him during the preceding month in such actions and

showing the actions in which the same were collected. The police

magistrate shall, before entering upon the discharge of his duties,

give to the city a bond in such amount as the city council may pre

scribe, not less than five hundred dollars, conditioned that he will

faithfully discharge the duties of his oflice and pay over all moneys

that may come into his hands belonging to the city, and such police

magistrate shall not be entitled to receive nor shall his salary be paid

to him until he has fully complied with the provisions of this section.

§ 2167. May administer oaths. The mayor and auditor of

each city shall have-power to administer oaths and aflirmations.

ARTICLE 6.-—C1'rY Aunrroa.

§ 2168. To attend meetings of council and keep records,

etc. The city auditor shall keep his oflice at the place of meeting

of the city council or some other place convenient thereto as the

council may direct. He shall keep the corporate seal, and all the

papers and records of the city, and keep a record of the proceedings

of the city council, whose meetin s it shall be his duty to attend,

Copies of all papers filed in his o ce, and transcripts from all records

of the city council certified by him under the corporate seal shall be

competent evidence in all courts. He shall draw and countersign all

orders on the treasurer in pursuance of any order or resolution of the

city council, and keep a full and accurate account thereof in books

provided for that purpose.

§ 2169. Reports by. The city auditor shall report to the city

council on the first days of March and September of each year the

receipts and expenses and financial condition of the city, which

report shall be published within thirty days thereafter in the official

paper of the city or such other paper as the council may direct. He

shall make and keep a list of outstandin city bonds, to whom issued,

for what purpose, when and where paya le, and the rate of interest

they respectively bear, and recommend such action to the city council

as will secure the punctual payment of the principal and interest of

such bonds. He shall report annually on or before the first day of

September to the city council an estimate of the expenses of the city,

and likewise the revenue necessary to be raised for_ the current year;

and the fiscal ear shall commence on the first day of September.

§ 2170. eneral duties Of. He shall make or cause to be

made estimates of the expenses of any work to be done by the city

and countersign all contracts made in behalf of the city, and certificates

of work authorized by any committee of the cit council, or by an
city ofiicers-, and each contract made in behalf ofythe city or to which

§13. art. <-. 1:1.

net.

§ 1. art 6, c. 7:4.

1&7.

§ 2. art. 6. 1-.. 73,

1&7.

§:3, art. 6, c. T3.

1887.
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the city is a party shall be void unless signed by the auditor. The

city auditor shall keep regular books of account in which he shall

enter all indebtedness of the city and which shall at all times show the

financial condition of the city, the amount of bonds, orders, certifi

cates or.other evidences of indebtedness issued b the city council, the

amount of all bonds, orders, certificates or ot er evidences of in

debtedness which have been redeemed, and the amount of each out

standin . He shall countersign all bonds, orders or other evidences

of indebtedness of the city, and keep accurate accounts thereof stat

ing to whom and for what purpose issued and the amount thereof.

He shall keep accounts with all receiving and disbursin officers of

the city showing the amount they have received from t e different

sources of revenue and the amount which they have disbursed under

the direction of the city council. He shall keep a list of all certifi

cates issued for work or any other purpose and before the levy by the

city council of any special tax upon the property in the cit or any

part thereof he shall report to the city council a schedule 0 all par

cels, lots or parcels of land which may be subject to the proposed

special tax or assessment and also the amount of such special tax or

assessment which it may be necessary to lev on such lots or parcels

of land, which schedule shall be certified to y the auditor and shall

be prima facie evidence of the facts stated therein in all cases wherein

the validity of such special tax or assessment shall come in question.

The city council shall, if from such reports it deems such tax legal

and just, cause the same to be levied in pursuance of the provisions

of this chapter. If before the first day of June of any year the

amount expended or to be expended chargeable to any city fund, add

ing thereto the current expenses estimated for the remainder of the

fiscal year and chargeable to such fund, shall be equal to three-fourths

of the tax authorized to be raised or revenue estimated for such fund,

he shall report the same at once to the city council, and he shall not

countersign any contract chargeable to such fund until the amount of

taxes actually collected is ascertained; and during the remainder of

the fiscal year he shall not countersign any contract, the expenses of

which shall exceed the revenue actually collected for the fund to

which such expenses are properly chargeable. The auditor shall ex

amine all reports, books, papers, vouchers and accounts of the city

treasurer and from time to time perform such other duties as the city

council may direct. All claims and demands against the city, before

they are allowed by the city council, shall be audited and adjusted by

the auditor. and he shall keep a record of his acts and doings and

keep a book in which he shall enter all contracts, with an index

thereto, which book shall be open to the inspection of all persons

interested. -

ARTICLE T.—BoAa1> or AUDIT.

§ 2171. Board of audit. The mayorand common council of all

cities organized under the provisions of this chapter are constituted

boards of audit for said cities respectively.

§ 2172. Claims for damages. All claims a ainst cities for

damages or injury alleged to have arisen from the efective, unsafe,

dangerous or obstructed condition of any street, crosswalk, sidewalk,

culvert or bridge of any city, or from the negligence of the city

authorities in respect to any such street, crosswalk, sidewalk, culvert
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or bridge, shall, within sixty days after the happening of such injury

or damage, be presented to the mayor and common council of such

city by a writing signed by the claimant and properly verified,

describin the time, place, cause and extent of the damage or injury.

§ 217 . No action unless claim is presented. No action g3} c. 31, 189:3.

shall be maintained against any city as aforesaid, for injuries to per

son or property, unless it appears that the claim for which the action

was brought was presented to the mayor and common council as

aforesaid, with an abstract of the facts out of which the cause of

action arose, duly verified by the claimant, and that the mayor and

common council did not, within sixty days thereafter, audit and allow

the same.

§ 2174. Bar to action. It shall be a suflicient bar and answer § 4_ c, 31_ 139,;

to any action or proceeding against the city in any court for the col

lection of any claim or demand, either for injury to property or person,

that it had not been presented to the mayor and common council of '

such city in the manner herein prescribed for audit and allowance

within said sixty days as aforesaid.

ARTICLE 8.—C1'rr Arromvsr.

§ 2175. Duties Of. The city attorney shall perform all profes- §1. art. 1. c. 7:1.

sional services incident to his oflice and when required shall furnish 1*“

his opinion upon any subject submitted to him by the city council

or its committees.

ARTICLE 9 — CITY TREASURER.

§ 2176. Duties Of. The city treasurer shall receive all moneys §1_a|-g_ 3,.-,_ 13,

belong-in to the city, including all taxes, license money and fines, and 1*“

collect al special assessments as hereinafter provided, and keep accu

rate and detailed accounts thereof in the manner provided in this chap

ter or as the city council may from time to time direct. He shall have a

settlement with the auditor at the end of each month and turn over

all warrants, interest coupons, bonds or other evidences of indebted

ness of the city which may have been redeemed by him during the

month, taking the receipt of the auditor therefor, and all such

warrants, orders or other evidences of indebtedness shall be canceled

by him and have written or stamped thereon the date of their pay

ment or redemption.

§ 2177. How moneys paid Out. Unless otherwise ordered by §-;_ ,m_3_c,1;;_

the council or provided in this chapter no moneys shall be paid out ‘*7

by the treasurer except upon the warrant of the mayor, countersigned

by the auditor, except bonds and interest coupons, which when due

may be paid upon presentation, or in case the same are payable at some

place other than in the city then the money for their redemption shall

be sent to the place where they are payable in time to meet such

payment when due.

§ 2178. City warrants. All warrants shall be paid in the order gs, art. s, c.T:;_

in which they are presented, and the treasurer shall note -upon the 19*“

back of each warrant presented to him the date of such presentation

and, when payment is made, the date of such payment; provided, that

any warrant shall be paid by the treasurer in case a sufficient amount

of money shall remain in the treasury to pay all warrants presented

previous to such warrant. Any violation of the provisions of this
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1887.
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1857.

§ 6. art. 8, c. T15.

1887.

§ 7. art. 8. c. 73.

1887.

§ 8. art. R. 0. 73.

1867.

- § 1. art. 9, c. 7:5.

188?.

§2. art. 9, 0. 73.

1887.

§ 1. C. 33, 1893.

section on the part of the treasurer shall be suflicient ground for_his

removal from office by the mayor and council.

§ 2179. Treasurer to keep separate accounts. He shall

keep a separate account of such fund or appropriation and the debits

and credits belonging thereto.

§ 2180. Treasurer to give duplicate receipts. He shall

give to each person paying money into the city treasury a duplicate

receipt therefor, specifying the date of payment and upon what

account paid, and he shall also file copies of such receipts with the

auditor at the date of his monthly report.

§ 2181. Treasurer prohibited from using city moneys.

Penalty. He shall keep all moneys in his hands belonging to the

city separate and distinct from his own moneys; and he is prohibited

from using either directly or indirectly the corporation money or

warrants in his custody and keeping for his own use and benefit or

that of any other person or persons whomsoever; and any violation

of this provision shall subject him to immediate removal from otfice

by the mayor and city council, and upon conviction thereof they are

authorized to declare such oflice vacant: and the city council shall

appoint a successor for the term unexpired of the oflicer so removed.

§ 2182. Treasurer’s report. Warrant register. He shall

report to the city council at such time as may be prescribed by ordi

nance, giving a full and detailed account of all receipts and expendi

tures during and since his last report, and the state of the treasury.

He shall also keep a register of all warrants redeemed and paid during

the year, describing such warrants, their date, amount, number, the

fund from which paid and person to whom paid, specifying also the

time of payment; and all such warrants shall be examined by the

finance committee of the council at the time of making such report.

§ 2183. Special assessments. All moneys received on any

special assessment shall be held by the treasurer as a special fund to

be applied to the payment of the improvement for which the assess

ment was made; and said money shall be used for no other purpose

whatever.

ARTICLE 10.— CITY Assnssoa AND BOARD or EQUALIZATION.

§ 2184. City assessor, duties Of. The city assessor shall

perform all duties in relation to the assessing of property for the

purpose of levying all city, county and state taxes. Upon the com

pletion of the assessment roll he shall return the same to the city

auditor who shall lay the same before the board of review or equali

zation at its regular meeting.

§ 2185. Appointment. Assessment roll. The assessor

shall be appointed in each even numbered year and shall be gov

erned by the same laws and re ulations as county and township

assessors, except that he may ist and assess any real estate on

or after the first day of January in the year in which the same

is subject to assessment, and he may likewise list and assess any

personal property on or after the first day of April in each year, and

shall return his assessment roll to the city auditor on or before thu

second Tuesday in June of each year. Such assessment roll shall be

open to the inspection of all persons interested until the meeting

of the board of review.
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§ 2186. Board of equalization meeting. The board of equal

ization shall be composed of the city council and auditor, and shall

meet on the third Tuesday of June in each year. In the absence of

the mayor the council shall elect one of its own number to preside.

The city "auditor shall act as clerk of said board and keep an accurate

record of all changes made in the valuation and of all other proceed

ings. It may adjourn from day to da until its work"is completed,

and a majority of the whole board shallconstitute a quorum to trans

act business. If no quorum is present the clerk may adjourn from

day to day and publicly announce the time to which the meeting is

adjourned.

§ 2187. Duties of board. The board of equalization shall

meet at the usual place of meeting of the city council, and shall pro

ceed to equalize and correct such assessment roll. It may change

the valuation and assessment of any real and personal property upon

the roll by increasing or diminishing the assessed valuation thereof

as shall be reasonable and just to render taxation uniform; provided,

that the valuation of any personal property as returned by the

assessor shall not be increased more than twenty-five per cent with

out first giving the owner or his agent notice of the intention of the

board so to increase it. Such notice shall be by personal notice

served upon the owner or his agent, or by leaving a copy at his place

of business or last place of residence, and shall state the _time when

the board will be in session to act upon the matter. _

§ 2188. Other duties. The board of equalization must place

upon and add to the assessment. roll any propert real or personal

subject to taxation which has been omitted there om by the owner

or by the assessor, and enter the same at a valuation so that it will

bear an equal and just proportion of taxation. During the session

of said board any person or his attomey or a ent, feeling aggrieved

by anything in the assessment roll, may app y to the board for the

correction of any alleged errors in the listing or valuation of his

property whether real or personal, and the board may correct the

same as it may deem just; or -if the board has reason to believe that

any person has failed to retum to the assessor all personal property

required by law to be returned, or if any person refuses to swear to

the returns so made, the board shall notify the person who has so

failed to make return or refused to swear to the retum, in the

same manner as prescribed in the last section, and ma examine each

person under oath in re ard to such property: or i he refuses to

appear it may fix such va uation at a sum which it may deem just.

§ 2189. Duty of city auditor. Within ten days after the com

pletion of the equalization of the assessment as herein provided, the

city auditor shall deliver the same to the county auditor of the county

in which such city is situated with his certificate that the same is cor

rect as equalized by said board of equalization, and~ the same shall be

accepted by the board of county commissioners of such county in

lieu of all other assessment rolls for said property in said city, and the

board of equalization of such county may increase or diminish the

valuation therein placed on any class of property, so as to make such

valuation uniform with the valuation of the same class of property

throu hout such county, but no individual assessment shall be other

wise cianged, and a failure of any county or city board of equaliza

tion to hold its meetings shall not vitiate or invalidate any assessment

§ 3, art. ‘J. <1. T3.

18-17.

§ 4. art. 9. c. 73,

l2*\'T.

§ 5. art. 9. c.'I3.

1.\‘.\‘7.

§ 6. art. 9, 1:. '13.

124257.

§ 2, C. 33, 1-Q93.
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or tax except as to the excess of valuation, or tax thereon, shown to

have been unjustly made or levied.

§ 2190. Tax levy, how and when made. The city council

shall at its first regular meeting in September or within twenty days

thereafter levy a tax for general purposes sufficient to meet the ex

penses of the year based upon the annual appropriation bill for the

year, and in‘ addition thereto an additional tax for interest and sink

ing fund as required by this chapter, and such levy shall be forthwith

certified by the city auditor, with any levy made by the board of edu

cation of such city for school purposes, to the auditor of the county

in which such city is situated. Such levy shall be made in specific

amounts and the county auditor of such county shall extend the same

upon the tax lists of the county for the current year, in the same

manner and with the same effect as other taxes are extended, except

that the city tax may be included i11 one amount, and the school tax

in one amount for each person or lot, or parcel of land. The levy

herein provided for may be made at the same meeting at which the

annual appropriation bill is finally passed, and the provisions of law

fixing the times at or within which any act or proceeding in the

assessment or levy of any taxes shall be done or taken, shall be deemed

and held to be directory and not mandatory.

§ 2191. County treasurer to collect taxes and pay over

to city treasurer. The count treasurer of such county shall col

lect and enforce the collection 0 the city and school tax with, and in

the same manner as other taxes, and shall pay over to the city treas

urer on the first of every month on demand, all such taxes so collected

during the preceding month and shall forthwith notify the city audi

tor of the amount so paid over. He shall take duplicate receipts for

all such amounts so paid to the city treasurer, one of which shall be

forthwith sent to the city auditor.

§ 2192. Money paid to city treasurer, how apportioned.

The city treasurer and auditor shall each apportion said amounts so

received by the city treasurer, and credit each fund with its propor

tion or share according to the levy made by the council; and the

county treasurer at the time of paying over such funds shall fumish

the city treasurer and auditor with a statement of the amount collected

for each year separately.

ARTICLE 11.— POLICE l\'IAGISTBATE AND CITY JUSTIC_E or THE PEACE.

§ 2193. Jurisdiction of police magistrate. The police

magistrate shall have exclusive jurisdiction of, and it shall be his duty

to hear, try and determine all offenses against the ordinances of the

city; and he shall have concurrent jurisdiction with the justices of the

peace of the county in all other actions, civil and criminal. All fines,

penalties and forfeitures for the violation of any city ordinance shall,

when collected, be paid by the ofiicer receiving the same to the city

treasurer of such city.

§ 2194. When magistrate shall issue warrants. When

ever complaint shall be made to the police magistrate upon oath or

affirmation of any person competent to testify against the accused,

that an offense has been committed of which the police magistrate

has jurisdiction, such magistrate shall forthwith issue a warrant for

the arrest of the offender, which warrant shall be served by the chief
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of police or the sheriff or any constable of the county or some person

specially appointed by said magistrate for such purpose.

§ 2195. Magistrate, when to hear complaint. When an

person shall be brought before such magistrate upon a warrant it sha l

be his duty to hear and determine the complaint alleged against the

defendant.

§ 2196. Postponement of trials. Upon good cause shown

such magistrate may postpone the trial of the case to a day certain in

which case he shall require the defendant to enter into an undertak

ing with sufficient surety conditioned that he will appear before such

magistrate at the time and place appointed and then and there answer

the complaint alleged against him.

§ 2197. To summon witnesses. It shall be the duty of such

magistrate to summon all persons whose testimony may be deemed

material as witnesses on the trial, and enforce their attendance by

attachment if necessary; and when a trial shall be continued by said

magistrate he may verbally notify such witnesses as may be present

to attend before him at the time to which the action is continued to

testify therein, and such verbal notice shall be as valid as a summons.

§ 2198. Trials, how governed. All trials before said magis

trate for misdemeanors arising under the laws of the state shall be

iverned by the criminal procedure applicable to justices’ courts in

e cases.

§ 2199. Concerning judgment of conviction.

for offenses under the ordinances of the city, if the defendant is found

guilty the magistrate shall render jud ment accordingly. It shall be

a part of the judgment that the defendant stand committed until such

judgment is complied with, in no case to exceed one day for every

one dollar and twenty-five cents of fine and costs assessed against said

defendant.

§ 2200. Court open every day except Sunday. Said

magistrate shall be a conservator of the peace and his court shall be

open every day except Sunday to hear and determine any and all

cases cognizable before him; and shall have power to bring persons

forthwith before him for trial, and no act shall be performed by him

on Sunday except to receive complaints, issue process and take bail

and receive verdicts.

§ 2201. Appeals. In all actions before such magistrate arising

under the ordinances of the city, an appeal may be taken by the

defendant to the district court of the county; but no appeal shall be

allowed unless such defendant shall within ten days, in case of fine,

and within twenty-four hours, in case of imprisonment, enter into an

undertaking with sufficient surety to be approved by the magistrate,

conditioned in case of fine for the payment of said fine and costs and

costs of appeal, and in case of judgment for imprisonment, that he

will render himself in execution thereof if it should be determined

against the appellant.

§ 2202. Not to remit fines. Any person convicted before

such m 'strate of an offense under the ordinances of the city shall be

punish by fine and imprisonment as may be regulated by ordinance,

and under no circumstances sh'all such magistrate remit fines or

penalties or payment of costs or otherwise. _

§ 2203. City justice of the peace. Jurisdiction. The city

justice of the peace shall have the same jurisdiction as justices of the

In all trials _ _

§:l. art.10, c. 73,

HST.

§4. art. 10, c. '13,

1337.

§5. art. 10, c. 7:3.

1387.

§6. art. 10. c. 73,

1-$87.

§S. art.10,c.73,

1837.

§ 9. art. 10. c. 73,

1887.

§ 10. art. ‘10. c.

7:3. 1867.

peace within said county in all civil and criminal actions, and within

§ s. c. 33. 1889.
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the jurisdiction hereby conferred the power of said justice as a com

mitting magistrate and in the trial ofiactions shall be the same as is

now or may hereafter be provided by law for justices of the peace,

and the process and proceedings of said court shall be overned by

the laws regulating proceedings in justices’ courts; am in all cases

tried in said court an appeal may be taken to the district court in the

same manner and upon the same conditions as provided by law in

cases of appeal from justices of the peace, and on such appeal the

district court shall have the same powers as in such cases.

§ 1. c. ea. 1889. § 2204. Vacancy. In case of a vacancy in the office of police

magistrate by death, resi ation or otherwise the city council shall

call a special election to ll such vacancy until the next annual elec

tion and until his successor is elected and qualified, and in case of the

temporary absence, interest or disability of such magistrate it shall

be the duty of the city justice of the peace to act as police magistrate

during such vacancy, absence or disability in the trial of causes cog

nizable before said police magistrate.

§ arg. 10, 0. § 2206. Duty of magistrate when prosecution is mali

§ _-‘,'_*'c‘_88$‘," ,,,89_ cious. If upon any trial under the provisions of this article it shall

appear to the satisfaction of the police magistrate or the jury in cases

arising under the laws of the state, that the prosecution was com

menced without probable cause or from malicious motives, the jury

or magistrate trying the action shall state the name of the complaining

witness in the findings, and shall impose the costs of the prosecu

tion upon him, and judgment shall be rendered against such com

plaining witness that he pay such costs and stand committed until

the same are aid. , '

§ 1,2. art. 10. 0. § 2206. ower of magistrate. Jury. The police ma istrate

5:-',j*'c1_883§,1,,,9_ shall have power to enforce due obedience to all orders an judg

ments made by him, and he may fine or imprison for contempt

ofl"ered to him while holding his court, or to process issued or

orders made by him, in the same manner and to the same extent

as provided for justices’ courts. Appeals may be taken to the dis

trict court from all decisions of said court in the same manner as

is provided for taking appeals from justices’ courts, and the district

court shall on such appeals take judicial notice of all the ordinances

of said city. Actions before the police magistrate arising under the

city ordinances shall be tried and determined by the magistrate without

the intervention of a jury except in cases where under the provisions

of the ordinances of the city imprisonment for a longer period than

ten days is made a part of the penalty, or the maximum fine shall be

twenty dollars or over, and the defendant shall demand a trial by jury

before the commencement of such trial; and when a demand shall be

so made it shall be the duty of said magistrate to write down the names

of eighteen persons, residents of the city and having the qualifications

of jurors in the district court, and the defendant and the attorney for

the city shall each strike off three names, or in case the defendant

shall neglect or refuse so to do then the police magistrate with the

attorney for the cit shall strike ofl’ such names, and the magistrate

shall at once issue his venire to the chief of police commandin him

to summon the twelve persons whose names remain upon the ist as

jurors. And in all trials by jury in said court challenges shall be

allowed in the same manner and for the same causes as in the district

court in cases of misdemeanor; and in case the number shall be reduced

below twelve by such challenges, or any portion of said number
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- habeas co

shall fail to attend, then the chief of police shall summon a sufiicient

number of talesmen havin the qualifications of jurors to complete

the panel, which shall in a l cases consist of twelve jurors. If either

party objects to the competency of a juror the question thereon must

be tried in a summary manner by the ma istrate, who may examine the

juror or other witnesses under oath. E851 person summoned as a juror

in any case shall be entitled to a fee of fifty cents, and in case of con

viction such fees shall be taxed against the defendant as a part of the

costs of the case. '

§ 2207. Proceedings, how governed. In all cases not herein

specially provided for, the process and proceedings of said court shall

be governed by the laws regulating proceedings in justices’ courts

in criminal cases.

§ 2208. Ofilce hours of magistrate. Said magistrate shall

be in attendance at his ofiice for the transaction of business at such

reasonable hours as the city council may prescribe, and complaints

may be made to and writs and process issued by him at all times in

court or otherwise.

ARTICLE 12.—MUNlClPAL Oounr.

§ 2209. Municipal court to be established, when. A

municipal court is hereby established in each incorporated city of

this state, having a population of five thousand inabitants or over.

Such municipal courts shall have in addition to the jurisdiction

hereinafter conferred, exclusive jurisdiction of all violations of ordi

nances of the city in which it is established and from the time of its

creation all the jurisdiction and the powers heretofore exercised by

police magistrates in such cities shall cease. Such court shall be a

court of record and have a clerk and a seal, and its jurisdiction shall

be coextensive with the limits of the county in which such city is

situated. In actions in which there are two or more defendants, if

one defendant is served with process within the county, the other

defendants may be served at any place within the state.

§ 2210. Jurisdiction of defined. Such court shall exercise

such jurisdiction as -is or may hereafter be conferred by law in civil

and criminal actions upon county courts having increased jurisdiction,

and in addition thereto it shall have and exercise the same jurisdic

tion as is now conferred upon police magistrates and justices of the

peace. No municipal court shall have any jurisdiction in probate

matters, or in actions for divorce or the annulment of marria e.

§ 2211. Powers of defined. The municipal court s all have

power and authority to issue all process, civil and criminal, necessary

and proper to carry into effect its jurisdiction and its judgments and

orders; provided, such courts shall not have power to issue writs of

rpus, quo warranto, mandamus or prohibition.

§ 2212. Judge and term of ofice. There shall be a judge of

such court whose term of ofiice shall be two years and until his suc

cessor is elected and qualified.

§ 2213. Judge to be elected, when. A judge of such court

shall be elected by the qualified electors of such city at the eneral

city election held in April, 1896, and thereafter at the general e ection

for city ofiicers in each even numbered year, and the person receiving

the highest number of votes at such election, shall be declared duly

elected.

§ 14.

73.

§ 15.

72!,

art. 10. 0.

1167.

art. 10, c.

1887.

517



§§ 2214-22-21 POLITICAL CODE. Cities.

§ 2214. Vacancy, how filled. In case of vacancy in the

ofiice of municipal judge by reason of the death, removal from ofiice

of such judge or otherwise, his place may be filled in the manner

provided for fillin vacancies in other elective city oflices.

§ 2216. Q.ua£'.flcations of judge. Oath. The judge of such

court shall be a resident of the city, a person learned in law and duly

admitted to practice as an attorney in the courts of this state; and

before entering on the duties of such office he shall take and sub

scribe the oath prescribed in section 211 of the constitution, which

oath shall be filed in the ofiice of the city auditor.

§ 2216. Powers of judge. A municipal judge shall have the

general powers of judges of courts of record, and may administer

oaths and take acknowledgments. He shall see that the criminal

laws of the state and the ordinances of the city are obeyed and exe

cuted; and for thatpurpose he shall hold court each day, Sundays

and legal holidays excepted, and proceed to hear and dispose of, in a

summary manner, all cases which are brought before him by the police

oflicers of the city or otherwise, either with or without process, for

the violation of the criminal laws of this state committed within the

county in which such city is situated, or of the ordinances of such

city. The judge of such court shall be the chief judicial magistrate

of the cit . '

2217,.’ Power to prescribe rules and regulations. Such

ju ge shall have power to make and prescribe such rules and regula

tions for the government of the court, not inconsistent with law, as

he shall deem proper.

§ 2218. Judge to appoint clerk. The judge of such court

shall have power to appoint a clerk who shall act under his authority

§ 2219. Powers and duties of clerk. The clerk shall have

the care and custody of the books, papers and records of the court.

He may administer oaths to witnesses and jurors and other persons

and take acknowledgments. He shall keep minutes of the proceed

ings, enter judgments and orders and issue commitments, as well as

all other writs and processes, and keep the records of the court under

the direction of the judge, and when the jud e is absent, he may

adjourn the court from day to day. He shal tax all costs and dis

bursements allowed in each action, subject to review by the jud e,

and do all other acts necessary and proper in the enforcement of t e

jurisdiction of the court. He shall receive all fines, penalties and

fees of every kind accruing to the court or any oflicer thereof, includ

ing police oflicers, and keep full, accurate and detailed accounts of the

same, and shall on each day deliver to the city or county treasurer, as

the case may be, all moneys so received with an itemized account

thereof takin the treasurer’s receipt therefor.

§ 2220. uty of city and state’s attorney. The city attor

ney shall have charge of the prosecution of all violations of ordi

nances of the city, and the state’s attorney of the prosecution or

examination of offenses against the laws of the state.

2221. May appoint stenographer. Compensation. The

ju ge of such court may appoint a stenographer thereof and fix his

compensation, which compensation shall not exceed the sum of five

dollars per day for each day actually employed, to be audited by the

city auditor and paid out of the city treasury upon the certificate of

the judge, and in the performance of his duties such stenographer"

shall be subject to the orders and directions of the judge of the court
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who may at any time discharge such stenographer and employ and

ap int another.

__ 2222. Stenographer’s transcript, how paid for. When

the stenographer is required by any part to an action, examination

or proceeding, to transcribe his recor into longhand, the party

requiring the same shall pay to the clerk of such court ten cents per

folio of one hundred words for such transcript and three cents per

folio of one hundred words for each copy thereof, two-thirds of such

amount to be paid to the stenographer and one-third to be paid into

the city treasury. If a transcript is ordered by the state’s attorney

on behalf of the county, the expense thereof shall be audited by the

county auditor and paid out of the county treasury upon the certifi

cate of the judge.

§ 2223. Terms of court. Such court shall hold regular terms

for the trial of civil actions and the hearing of motions on each Tues

day of every month, which term shall continue from day to day until

the business of such term is finished. The judge may set cases for

trial upon any day in that or any subsequent term. The terms of

such court shall open at ten o’clock in the forenoon.

§ 2224. Clerk to make calendar. The clerk of the court

shall, prior to each term, make a calendar of the causes which will

come up for trial or other disposition before the court at such term,

in the manner directed by the judge. .

§ 2225. Procedure. All civil actions and proceedings in such

court shall be commenced and conducted as prescribed in the code of

civil procedure relating to the commencement, pleading, practice and

procedure in the district court as nearly as may be practicable, except

as in this article otherwise provided.

§ 2226. Practice. The time within which any act is to be done

in such court shall be one-half of the statutory period prescribed for

district court proceedings, except as follows:

1. No such period shall be less than three days.

2. Two days’ notice of taxation of costs shall be given.

3. Notes of issue shall be filed at least three days before the term,

and notice of trial shall be served at least four days before the term.

4. The time within which motions for a new trial may be made

and appeals taken shall be the same as in the district court.

5. The notice required for taking depositions to be used in such

court shall be the same as in the district court.

6. Defaults may be opened and judgments and orders set aside or

modified for cause shown within sixty days after the party affected

thereb shall acquire knowledge of the same.

§ 2 27. Provisional remedies. Proceedings by attachment

and in arrest and bail and claim and delivery in such court shall be

the same as in the district court.

2228. Depositlons, how taken. Depositions may be taken

used in such court in like manner as in the district court.

§ 2229. Tenders, how pleaded. Tenders of money may be

pleaded and made in such court in like manner and with like effect

as in the district court.

§ 2230. Executions stayed, how. Executions may be stayed

in such court in like manner as in the district court.

§ 2231. Judgments confessed, how. Judgments may be

confessed and filed and entered in such court as in the district court.

§ 2232. Style Of process. All process, except summons, shall
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be attested in the name of the judge of such court and issued under

the seal of the court, signed by the clerk and directed for service to

the sheriff of the proper county, except as herein otherwise provided.

The forms of process may be prescribed by the court by rule or other

wise, and any form so prescribed shall be valid and suflicient and such

forms may be changed by the court at any time. In the absence of

such prescribed forms, the forms in use in the district court may be

changed and adapted to the style of the municipal court, and used at

the discretion of such court. The provisions of the code of civil pro

cedure relatin to the form of summons and the subscription of the

same shall as far as applicable be followed in the municipal court.

§ 2233. Summons and subpoenas, how served. The sum

mons and subpoenas may be served by the sheriff or any constable of

the county, or any police ofiicer of the city, or by any other person

not a party to the action.§ 2234. Procedure in criminal actions. When sitting as at

committing magistrate in the examination of offenses which the

municipal court has not jurisdiction to hear, try and determine, the

provisions of the justices’ code and the code of criminal procedure

relating to such proceedings shall be applicable to and govern

the municipal court. When trying offenses against the ordinances of

the city, the provisions of the preceding article, relating to police

magistrates in cities, shall be applicable to and govern the municipal

court. The provisions of the justices’ code shall be applicable to and

control the municipal court in the trial of ofienses which justices’

courts have jurisdiction to hear, try and determine.

§ 2235. Attorney’s fees. In all actions in which the amount

of the judgment or the value of the property recovered is less than

two hundred dollars, the costs and attomey’s fees shall be the same as

in justices’ courts. In actions in which the amount of the judgment

or the value of the property recovered exceeds two hundred dollars,

the costs and attomey’s fees shall be the same as in the district court.

§ 2236. Trial by jury, how. Trial by jury in such court

shall in all respects be conducted as in the district court and all laws

of a general nature applicable to jury trials in the district court shall

apply to such municipal court.

§ 2237. Jurors, how selected. The jud e of the municipal

court and the president of the city council of tie city shall, on the

last Saturday of each month, meet at the municipal court room in

such city, and from the electors of such city, select and designate

forty-ei ht of such electors as jurors of such court, to serve when

require and drawn, during the succeeding month and until their

successors are selected. The clerk of the court shall thereupon write

the names of the jurors so selected upon separate slips of paper and

place the same in a wheel or box, and whenever a jury is required in

such court he shall thereupon by lot, draw, for a jury of six men,

twelve jurors, and for a jury of twelve men, twenty-four jurors. The '

jurors so drawn shall be summoned to attend the trial of the case

wherein they were drawn. The first six or twelve jurors drawn shall

constitute a jury unless some of such jurors are excused or challenged,

in which case the clerk shall call as many of the remaining jurors

as may be required to fill the place of the jurors excused. In the

event that a jury cannot, for any cause, be filled and sworn from the

jurors so summoned, the clerk shall draw other names from such box

or wheel and summon the same until the jury is filled; provided, that
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each party to a civil or criminal action shall be entitled to three

peremptory challenges and no more.

§ 2 38. Compensation of jurors. Each juror so summoned

and attending in such court and sworn in the trial of an action, shall

be entitled to like compensation as jurors in justice’s court. The party

demanding a jury in any civil action shall be required to advance the

fees of such jury before-the venire shall issue. .

§ 2239. New trials, when granted. Municipal courts shall

have power to grant new trials of all causes tried before such courts and

the provisions of the codes of civil and criminal procedure relating

to new trials shall be applicable to such courts.

§ 2240. Appeals to supreme court. Any cause in which

the amount of judgment or the value of the property recovered

exceeds the sum of two hundred dollars, or in which the title or boun

dary of real property comes in question may be removed by appeal

from the municipal court to the supreme court of the state, in like

manner and upon like proceedings, and with like eifect, as from the

district court, and the supreme court shall have the same power on

any such appeal as on appeals from the district court, and all the pro

visions of the code of civil procedure relative to appeals from

the district court shall be applicable to such appeals. Any cause in

which the amount of the judgment or the value of the property recov

ered, is two hundred dollars or less, and actions of forcible detainer,

may be appealed from the municipal court to the district court in

like manner and upon like proceedings and with like effect as appeals

from courts of justices of the peace, and the provisions of the jus

tice's code relating to appeals to the district court shall be applicable

to all appeals in such cases.

2241. Judgment a lien upon real property, when. No

ju gment rendered in such court shall attach as a lien upon real

property until an abstract thereof is filed in the district court. Any

person in whose favor a judgment is rendered in the municipal court

may demand and receive from the clerk an abstract of such jud ment,

duly certified, and file the same in the ofiice of the clerk of t e dis

trict court in the proper county, who shall file and docket the same

as in the case of abstracts of judgments from justices’ courts. Every

judgment shall become a lien upon the real estate of the debtor from

the time of filing' such abstract to the same extent as a judgment of

the district court, and shall thereafter, so far as relates to the enforce

ment of the same, be exclusively under the control of such district

court, and carried into execution by its process the same as if rendered

in such district court.

§ 2242. Powers of police oflicers. The police officers of the

city are vested with all the powers of constables in matters pertaining

to the municipal court. The police ofiicers of such city must serve

all process or other papers delivered to them in such court. All such

process shall be delivered to the chief of police, and he shall see that

the same is faithfully served and duly executed, except as otherwise

provided herein.

§ 2243. Mayor to designate police oficer. The mayor of

the city shall designate a police officer to attend upon such court, and

such officer shall attend and obey the orders of the court.

§ 2244. Salary of judge and clerk. The salary of the judge

of the municipal court shall be two thousand dollars per annum,

payable out of the city treasury in equal monthly installments. The
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clerk of the -municipal court shall receive a salary of nine hundred

dollars per annum, to be paid out of the city treasury in equal monthly

installments.

§ 2245. Fees, commissions and mileage, how disposed of.

The fees, commissions and milea e of the ofiicers servin or execut

ing any process of such court shafi be the same as in simi ar cases in

the district court. The fees of police oflicers servin process, except

mileage, shall be covered into the city treasury. he fees of the

clerk of such court shall be the same as the fees of the clerk of the

district court, and shall be paid into the city treasury and an account

thereof kept and rendered substantially as provided in article 2 of

chapter 27 of this code, and the provisions thereof shall be applicable

to clerks of municipal courts.

§ 2246. Judge to hold court. The judge of the municipal

court may hold sessions and act as such court, and shall be possessed

of all the powers and authority of such court. Such judge may act at

any time or upon any occasion deemed proper by him.

§ 2247. Judge may practice in district and supreme

courts. Such judge may practice in the district and supreme court;-'

of this state in cases which have not been tried before him.

ARTICLE 13.——C1'rr ENGINEER.

§1.=m. 11¢-. 1:1. § 2248. Qualifications. The city engineer shall be a practical

1&7‘ surveyor and engineer. He shall keep his office in some convenient

place in such city, and the council shall by ordinance prescribe his

duties and fix his compensation for services performed for the city.

All surveys, profiles, plans or estimates made by him for the city shall

be the property of the city and shall be carefully preserved in the

oflice of the engineer open to inspection by all persons interested;

and the same together with all the books and papers appertaining to

said office shall be delivered over by the engineer at the expiration of

his term of ofiice to his successor or to the city council.

ARTICLE 14.—PoL1cE OFFICERS.

§,_,,,,_12_,._;;>_ 2249. Powers of. The chief of police shall perform such

2 "*1 duties as shall be prescribed by the city council for the preservation

of the peace. All police ofiicers and watchmen of any city shall

possess within the city limits the powers of constables by the laws of

this state, and it shall be their duty to execute and serve all warrants,

process, commitments and all writs whatsoever issued by the police mag

istrate or city justice of the peace for any violation of the laws of the state

or of the ordinances of said city or any provisions of this chapter; and

also all writs and process whatsoever issued by said justices in civil

actions; and they shall have authorit to pursue and arrest any person

fleeing from justice in any part of t e state; and when performing

the duties aforesaid shall be entitled to the same fees as constables

for like service; watchmen shall have authority to arrest and detain

any person guilty of any breach of the eace or any violation of the

laws of the state or of the ordinances o the city, and for these pur

poses shall possess the powers of constables under the laws of this

state while on duty.
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§ 2260. Warrants. All warrants issued by the police magistrate

or city justice for the violation of any general law of this state shall

run to the sherifi’ or any constable of the count or to the chief of

police or any policeman of the city; but no chie of police or police

man when he goes outside of the city to make an arrest shall receive

any fees therefor unless the commissioners of the county are satisfied

that a delay in obtaining the sheriff or his deputy or a constable to

make the arrest might endanger an escape. _

ARTICLE 15. — ELECTIONS.

§ 2251. Time and place of. There shall be an annual election

for elective oificers herein provided, held on the first Monday in April

of each year at such place or places in each ward as the council shall

designate, and the polls shall be kept open continually from eight

o'clock in the forenoon until five o’cloek in the afternoon and no

longer, and ten days’ previous notice shall be given by the council of

the time and place of holdin such election, by publication in at least

two of the city papers publis ed in said city, if two shall be published

therein.

§ 2252. Election districts and precincts. Each ward shall

constitute an election district; but whenever the number of legal

voters in any ward shall exceed three hundred the council may by

ordinance divide such ward into two or more precincts for voting pur

poses, and whenever the number of le al voters in any two or more

contiguous wards shall not exceed. one hundred as determined by the

last annual election the council may by ordinance consolidate such

two or more wards into one precinct for votin purposes; provided,

that such ordinance shall be passed and take e ect before the time of

giving notice of an election; and said wards and precincts shall con

‘ stitute election districts for all state and county elections.

§ 2253. Qualified voters. Every legal voter of the county in

which such city is situated who shall have been a resident of the city

ninety days next preceding a city election is declared a citizen of said

city and shall be entitled to vote at all city elections; rovided, that

the city council shall provide for the registration 0 all voters as

required by the laws of the state, and no person shall be entitled to

vote in any other place than the ward or precinct where he resides.

§ 2254. Board of aldermen divided by lot into two

classes. At the first election under this article there shall be elected

the full number of aldermen to which the city shall be entitled. At

the first meeting of the city council after such election, the aldermen

elected shall be divided by lot into two classes; those of the first class

shall continue in oflice for one year, and those of the second for two

ears.y § 2255. Oath and duties of judges and clerks of elections.

The manner of conducting and voting at elections to be held under

this article, and contesting the same, the keeping of poll lists and

canvassing the votes, shall be the same as nearly as may be as in the

case of the election of county oflicers under the general laws of this

state. The judges of elections shall appoint clerks when necessary to

fill vacancies, and the judges and clerks shall take the same oath and

have the same powers and authority as the judges and clerks of en

eral state elections. After the closin of the polls the ballots sha lbe

counted and the retums made out an returned under seal to the city

§ 2. art. 12, c. 7:3,

188?.

§2. art. 13. c. 13.

1&7.

am ’d.

§ 3, art. 13, e. 73.

1387. , ‘

§ 121. Coust.

§ 4. art. 13, c. 73,

1887.

§5. art. 1:3. c. '73.

1887.
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§ 7. art. 13, 0. 73,

1387.

,5 8. art. 13. c. 73.

1887.

§9. art. 13. G. 73.

1887.

§1.art.14,c.73.

_1a<7.

§ 2.nrt.14. c. 73,

H917.

§3.art.1-L. c. 7:5.

1.“-‘<7.

auditor within two days after the election, and thereupon the city

council shall examine and canvass the same and declare the result of

the election and cause a statement thereof to be entered on its journal.

§ 2256. What elects. Tie, how decided. The person hav

ing the highest number of votes for any oflice shall be declared

elected. In case of a tie in the election of any city oificer it shall be

determined by lot in the presence of the city council in such manner

as it shall direct, which candidate or candidates shall hold office.

§ 2257. City auditortonotify oficers elected or appointed.

It shall be the duty of the city auditor within five days after the

result of the election is declared or appointment made to notify all

persons elected or appointed to oflice of their election or appointment,

and unless such persons shall respectively qualify within ten days

after such notice the oifice shall become vacant. - _

2258. New election -on failure to qualify. If there is a

fai ure to elect an ofiicer herein required to be elected, or the person

elected should fai to qualify, or for any other cause that may arise,

the city council may forthwith order a new election therefor, and in

all cases when necessary for the purposes of this chapter may call

special elections, canvass the returns thereof, and provide by ordinance

for the mode of conducting the same; and shall give notice of such

special elections in which shall be stated the questions to be voted

upon, and cause such notices to be published for the same length of

time and in the same manner as is required in the case of regular

annual elections in such city.

§ 2259. When term of ofllce commences. The term of

each oflicer elected under this chapter shall commence on the third

Tuesday of April of the year for which he was elected.

§ 2260. When ofice deemed vacated. Any oflicer removin

from the city or ward for which he is elected, or any oflicer who sha l

refuse or neglect for ten days after notice of his election or appoint

ment to enter upon the dischar e of the duties of his ofiice, shall be

deemed to have vacated his o ce and the city council shall proceed

to fill the vacancy as herein prescribed.

ARTICLE 16. —- FINANCE.

§ 2261. Fiscal year. The fiscal year of each city organized

uncller this chapter shall commence on the first day of September of

eac year.

§ 2262. General appropriation, how made. The city coun

cil shall at its regular meeting in September of each year or within

ten days thereafter pass an ordinance, to be termed the annual appro

priation bill, in which it may appropriate such sums of money as

may be deemed necessary to defray all necessary expenses and liabili

ties of such corporation; and such ordinance shall specify the pur

poses for which such appropriations are made and the amount appro

priated for each purpose. No further appropriations shall be made

at any other time within such fiscal year unless the proposition to

make each appropriation has been first sanctioned by a majority of

the legal voters of such city either by a petition signed by them or

at a eneral or special election duly called for that purpose.

§ 263. Special appropriation for improvements, how

made. Neither the city council nor any department or ofiicer of the

corporation shall add to the corporation expenditures i11 any one year
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anything over and above the amount provided for in the annual ap

propriation bill of that year, except as herein otherwise specially

provided; and no expenditure for an improvement to be paid for out

of the general fund of the corporation shall exceed in any one year

the amount provided for such im rovement in the annual appropria

tion bill; provided, that nothing herein contained shall prevent the

city council from ordering by a two-thirds vote any improvement, the

necessity of which is caused by any casualt or accident happening

after such annual appropriation is made. Tlie city council may order

the mayor and finance committee to borrow a suflicient amount to

provide for the expense necessary to be incurred in making any im

provements, the necessity of which has arisen as is last above men

tioned, for a space of time not exceedin the close of the next fiscal

year, which sum and interest shall be a ded to the amount authorized

tobe raised in the next general tax levy and embraced therein. Should

any judgment be obtained against the corporation the mayor and

finance committee under the sanction of the city council may borrow

a suflicient amount to pay the same, ‘for a space of time not exceeding

the close of the next fiscal year, which sum and interest shall in like

manner be added to the amount authorized to be raised in the general

tax levy of the next year and embraced therein.

§ 2264. Contracts, how made. No contract shall be made by

the city council and no expense shall be incurred by any officers or

departments of the corporation, whether the object of the expendi

tures shall have been ordered by the city council or not, unless an

appropriation shall have been previously made conceming such

expense, except as herein otherwise expressly provided.

ARTICLE 17. - SPECIAL Asssssnssrs roa Loon. Imraovsussrs.

§ 2265. City council to make. The city council shall have

power to make assessments for local improvements on property ad

joining or benefited thereby, including extension of water mains in

cities exclusively owning and operating a public system of water

works, and collect the same in the manner hereinafter provided, and

to fix, determine and collect penalties for nonpayment of any special

assessment and taxes.

2266. Commissioners of local improvements, how ap

pointed. The council upon ordering any improvements to be paid

for b special assessments shall appoint three commissioners who

shall be disinterested freeholders and qualified voters of the city, to

view the premises and assess the damages which may be occasioned

by the taking of private property or any other damages arising from

the making of such improvement. Such commissioners shall be

notified as soon as practicable by the city auditor to attend at his

office at a time to be fixed by him for the purpose of qualifying and

entering upon their duties, and in case any such commissioners upon

being so notified shall neglect or refuse to attend as aforesaid, he

shall forfeit and pay a fine to the city not exceeding fifty dollars, and

shall be liable to be prosecuted therefor before the police magistrate

as in the case of fines imposed for the violation of an ordinance of

said city; and in case one only of said commissioners shall so neglect

or refuse to attend, the two remaining commissioners shall fill the

vacancy; in all other cases the vacancy shall be filled by the council.

§4, art.14.<-.. 73.
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§ 3,art.15,c.73.
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law.
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§ 2267. _Oa.th of commissioners. The commissioners shall be

sworn by the city auditor to dischar e their duties as commissioners

in the matter with impartiality and delity and to make due return

of their action a11d doin to the city council.

§ 2268. Duties o commissioners. The said commissioners

shall with all reasonable speed, with the assistance of the city engineer

of such city, cause a survey and plat of the proposed improvement to

be made and filed with the city auditor, exhibiting as far as practicable

the land or parcels of propert required to be taken or which may be

dama ed thereby; and shall thereupon give notice by publication in

the 0 cial newspaper of said city for at least ten days to the effect

that such plat has been filed and that said commissioners will meet at

a place and time designated by them in such notice, and thence pro

ceed to view the premises and assess the damages for property to be

taken or which may be damaged by such improvement.

§ 2269. Same. At the time and place mentioned in such notice

the commissioners shall view the premises and may hear any evidence

or proof oifered by the persons interested, and adjourn from day to

day if necessary for the purpose aforesaid. When the view and hear

ing aforesaid shall be concluded they shall determine and assess the

amount of damages to be paid to the owner of each parcel of property

proposed to be taken or which may be damaged by such improve

ment, and in so doing shall take into consideration the value of the

property proposed to be taken, with such other damage as may be

incident thereto, and also the advantages which will accrue to such

owner in makin such improvements; and in case the making of such

improvements s ould require the removal of any building or other

wise injure any permanent improvements the commissioners shall

assess the damage separately from the damages to the land upon

which they are erected.

§ 2270. Same. If the lands and buildings belong to different

persons, or if the land is subject to lease, mortgage or judgment, or

if there is any estate in it less than an estate in fee, the injury or

damage done to such persons or interest respectively may be awarded

to them by the commissioners, less the benefit resulting to them from

the improvement; provided, that the person owning such interests or

his authorized agent shall make application to such commissioners

for such division of the award prior to the filing of their report.

§ 2271. Same. The commissioners having ascertained and

assessed the damages aforesaid shall make and file with the city

auditor a written report to the city council of their action in the

premises, embracing a schedule or assessment of the damages in each

case, with a description of the land and the names of the owners, if

known to them, and also a statement of the costs of the proceedings.

§ 2272. Duty of city auditor on report of commissioners.

Upon such report being filed in the oliice of the city auditor such

auditor shall give at least ten days’ notice by publication in the oflioial

newspaper of such city, to the effect that such assessment has been

returned and that the same will be confirmed by the city council at a

meeting thereof to be named in said notice unless objections are made

in writing by persons interested in any land required to be taken.

The city council upon the day fixed for the consideration of such

report or at any subsequent meeting to which the same may stand

over or be referred, shall have power in its discretion to confirm, revise

or annul the assessment, giving due consideration to any objections
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interposed by persons interested; if the report is not confirmed by

the city council proceedings may be taken anew to assess the

damages.

§ 2273. Damages for local improvements, how paid. The

(lama es assessed shall be paid out of the general fund of the city,

and s all be paid, tendered or deposited and set apart in the city

treasury to and for the use of the persons entitled thereto within six

months after the confirmation of such assessment and report, and in

case the cit council is unable to determine to whom the damages in

any particu ar case so awarded shall be paid, or in case of disputed

claims in relation thereto, the damages in such case may be deposited

by order of the city council in the district court of the county in the

same manner as moneys are paid into court, until the persons entitled

thereto shall substantiate their claims.

§ 2274. Proceedings when improvements to be made.

Damages. Whenever in making such improvement it shall be

necessary to remove any building or any part thereof, the commis

sioners shall assess the damage to the owner thereof in case the

buildin is taken, also the damage in case the same should be

remove , and the owner thereof shall elect which assessment he will

take, by a written notice to be presented to‘ the city council at the

time of the confirmation of the assessment. And in case he elects to

remove such building the same shall be done within thirty days after

such confirmation, and shall thereupon be entitled to the amount so

awarded. YVhen such owner shall not have elected to remove such

building, or shall have neglected to remove after having so elected,

within the prescribed time, such buildings or so much thereof as may

be necessary, upon payment or depositing the amount of dama es so

awarded in manner aforesaid, may then be taken and appropriate , sold

or disposed of as the city council may direct, and the same or the

proceeds thereof shall belong to the city.

§ 2275. Party aggrieved may appeal. No pleadings re

quired. Any person feeling himself aggrieved by the assessment

may by notice in writin served on the proper ofiicers of the city, a

cop whereof with proo of service shall be filed in the office of the

cler of the district court of such county, within twenty days after

the confirmation of said report or assessment, appeal from such

assessment to the district court aforesaid, when such appeal shall be

tried by the court and jury as in ordinary cases; but no pleadings

shall be required, and the party appealing shall specify in the notice

of appeal the grounds of objection to such assessment, and shall not

be entitled to urge any other objections than those specified, and

a transcript of such report certified by the city auditor or the original

thereof shall be prima facie evidence of the facts therein stated and

that such assessment was just and made in conformity to law. Such

appeal shall be entered and brought on for trial and be governed by

the same rules in all other respects as appeals from justices of the

peacie in civil actions and the judgment of such court therein shall be

fina .

§ 2276. Profiles, where flled. Vlihenever any public ground,

street or alley ‘shall be laid out, widened or enlarged under the

provisions of this article, the city council shall cause an accurate

survey and profile thereof to be made and filed in the office of the

city engineer and also in the office of the register of deeds of the

county in which such city is situated.

§9. art. 15, c. 73,

1887.

§ 10. art. 15. c.

T3. 1887.

§ 11. art. 15, c.

73. 1887.

§ 12. art. 15, c.

73. 12-s7.
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§ 2277. Petition to vacate streets and alleys, how

made. Party aggrieved may appeal to district court. No

public grounds, streets or alleys, or part thereof within the city shall

be vacated or discontinued by the city counci-l except upon a petition

of a majority of the owners of property on the line of such public

grounds, streets or alleys resident within the city. Such petition

shall set forth the facts and reasons for such vacation accompanied

by a plat of such public grounds, streets or alleys proposed to be

vacated, and shall be verified by the oath of at least two of the peti

tioners, and the consent in writin of all the owners of the property

adjoinin the plat to be so vacated. “The city council shall thereupon

if they Eeem it expedient that the matter should be proceeded with

order the petition to be filed with the city auditor, who shall ive

notice by publication in the oflicial newspaper of the city for our

weeks, at least once in each week, to the effect that such petition has

been filed as aforesaid, and stating in brief its object and that said

petition will be heard and considered by the council or a committee

thereof on a certain day therein specified, not less than ten days from

the expiration of such publication. [The city council or such com

mittee as may be appointed by it for the purpose, at the time and

place appointed shall investigate and consider the matter and shall

hear the testimony and evidence of persons interested. The city

council thereupon after hearing the same, or upon the report of such

committee favoring the granting of such petition, may by resolution

passed by a two-thirds vote of all the members, elect to declare such

public grounds, streets, alleys or highwa s vacated; which resolution.

before the same shall go into effect, shal be published as in the case

of ordinances, and thereupon a transcript of such resolution duly

certified by the city auditor shall be filed for record and duly recorded

in the office of the register of deeds of the county. Any person

aggrieved thereby may within twenty days after publication of such

resolution appeal to the district court of the county under the same

regulations as in the case of opening streets and alleys, and the

judgment of the court therein shall be final.

§ 22'-78. Records of city auditor prima facie evidence

of matter therein contained. It shall be the duty of the

city auditor to keep -in his ofiice a record of all proceedings taken in

the matter of opening, vacating, paving or otherwise improvin streets

and alleys, and after the confirmation of any report mentione herein

in such matters said auditor shall carefully record in such record all the

proceedings taken in relation to the matters in said report, includin

all petitions, orders and appointments of commissioners, notices and

proofs of publication thereof, and orders and resolutions of the

council. And such record or a certified transcript thereof, or the

original papers, petitions, proofs of publication, orders or resolutions

on file in his ofiice shall be prima facie evidence of the facts therein

contained in any court or place in this state.

§ 2279. Resolution declaring work necessary When the

city council shall deem it necessary to open, widen, extend, grade,

pave, macadamize, bridge, curb, gutter, drain, or otherwise improve

any street, alley, avenue, lane or highway, or other- public grounds

within the city limits or extend or improve any public system of water

works exclusively owned and operated by the city for which a special

assessment is to be levied,_as herein provided, the city council shall,

by resolution, declare such work or improvement necessary to be done,
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and such resolution shall be published for four consecutive weeks, at

least once a week in the oflicial newspaper of the city, and if a ma

jority of the owners of the property liable to be assessed therefor, shall

not within twenty days after the expiration of such publication file

with the city auditor a written protest against such improvement,

then the city council shall have power to cause such improvement to

be made and to contract therefor, and to levy and collect the assess

ment as hereinafter provided, and all work done under this section

shall be let by contract to the lowest responsible bidder therefor.

§ 2280. Assessments for improvements, how made.

Vlfhenever any work or improvement mentioned in the preceding sec

tion shall have been determined upon and the contract let therefor,

the city engineer shall forthwith calculate the amount to be assessed

for such improvement for each lot or parcel of ground abutting or

bounding upon such improvement. And in estimating the assess

ment he shall take the entire cost of such improvement and divide

the same by the number of feet fronting or abutting upon the same,

and the quotient shall be the sum to be assessed per front foot so

bounding or abutting, and said estimate shall be filed with the city

auditor and shall be presented to the city council for its approval

at the first meeting held thereafter. The city auditor shall cause

said estimate of the city engineer, together with a notice of the time

and place when the council will meet to approve of the same, to be

published in the oflicial newspaper of the city for at least ten days

prior to the meeting of the cit council to approve the same.

§ 2281. Action to avo d tax. Judgment. Whenever any

action or proceeding shall be commenced and maintained before any

court to prevent or restrain the collection of any special assessment

or part thereof, made or levied by the olficers of any city, town or

village, organized under and by virtue of a special act or charter, or

under and by virtue of the general law of the state, for the improve

ment of its public streets by construction of sidewalks, grading or

paving the same, or the construction of sewers or the extension of

water mains, or for any other purpose authorized by law, and when

ever any action or proceeding shall be commenced and maintained as

aforesaid to vacate or set aside any sale of real estate under such

special assessment or to cancel any tax certificate or deed given under

such sale, and such assessment shall be held to be, void by reason of

noncompliance with this article, the court shall determine the true

and just amount which the property attempted to be so assessed b

said special assessment should pay to make the same uniform with

other special assessments for the same purpose, and the amount of

such assessment as the same appears on such list shall be prima facie

evidence of such true and just amount and jud ent must be

rendered and given therefor against the party liable or such special

assessment without regard to the proceedings had for the levy thereof,

and such judgment shall be a lien upon the property upon which a

special assessment should have been levied, and the lien of such judg

ment shall be enforced by the court in such action.

§ 2282. Publication of notice. In all actions and proceedings

commenced to prevent or restrain the collection of any special assess

ment made b the proper municipal ofiicers of any city, town or village

where it sha l appear upon trial that the person seeking to avoid the

payment of such special assessment, knew that the improvements

were being made under a special assessment, and that the abutting

§ 16. art. 15, c.

73. 1837.

§l,c..36.1893. ’

§ 2, c. 30, 1889.
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§ 2, c. 31. 1889.

§ 3. (‘. 31. 1339.

§ 4. (.'. 31. 1589.

property was charged with such improvements, and knowingly per

mitted such improvements to be made without commencing any pro

ceedings to prevent the same, said assessment shall be legal and valid,

notwithstanding the provisions of the charter or general law under

which the city, town or villa e was incorporated required the

publication of a resolution by tie municipal authorities that they

deemed the improvement necessary, and its publication in a news

paper a certain number of successive weeks has not been complied

with; provided, it shall appear that said resolution was passed by said

municipal authorities and published the number of times and in the

newspaper re uired, on any day during successive calendar weeks.§ 2283. lkeassessment. Whenever the city council of any

city, incorporated under the general law, or by special act or charter,

has heretofore, upon a petition of a majority of the abutting property

owners upon any street made a special assessment for grading or

paving the same and assessed the abutting property uniformly and in

the same amount per front foot, and proceeded to pave or grade the

street in accordance with the petition, and it appears that the ordi

nance or other proceedings in making the assessment were for any

reason invalid, the city council is authorized and empowered to

reassess all the real property abutting on such improvement, upon

which the special assessment for the same has not been paid, upon

the front foot plan in such sum as may be sufiicient to pay its just

proportion of the cost of such improvement.

§ 2284. Notice. The city council shall by resolution declare

the entire cost of the improvement for which all the abuttin property

was liable, with a description of the abutting property wiich such

city council proposes to reassess for its proportion of the cost of such

improvement, also the aggregate sum it proposes to assess against

said property and the amount per front foot and shall state in said

resolution when and where it will meet to hear any objections the

abutting property owners may have to such reassessment, which

resolution shall be published two successive weeks in some newspaper

published in the city.

§ 2285. Mode of assessing. At any time after the time fixed

for hearing objections as provided in the last section, the city council

shall by resolution proceed to reassess all the property abutting

upon such improvement upon which the special assessment first made

has not been paid, at its just and equal share of the cost of such improve

ment per front foot, and shall apportion and assess to each lot or

parcel of land upon which such special assessment has not been paid

its just proportion of the amount remaining unpaid per front foot,

which assessment shall be and remain a lien upon the respective lots

and parcels of land so assessed.

§ 2286. Publication of assessment roll. After the assess

ment above provided for shall have been made and approved by the

city council, the city clerk or auditor shall forthwith make an assess

ment roll describing the property so assessed, with the name of the _

owner‘ if known, and the amount assessed to each lot or parcel of

land as approved by the city council, and attach thereto a copy of the

resolution of the city council approving the same, and certify that

the same is correct, and shall file the same with the city treasurer for

collection. The city treasurer shall forthwith publish said list three

successive weeks, at least once in each week, in a newspaper published

in said city, together with a notice that said assessments will become
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delinquent if the same are not paid within thirty days after the date

of the first publication, together with a notice that a penalty of ten

per cent will be added thereto after they become delinquent.

5 2287. Interest and collection. All such assessments from

and after becoming delinquent shall draw interest at the same rate

from the date of such delinquency, as delinquent taxes under the

laws of the state, and the city treasurer shall proceed to collect the

same, if he cannot make the tax by distress and sale of personal

property, in the manner and as prescribed in sections 2295 to 2307.

§ 2288. Assessments, how paid. Penalty for nonpay

ment. After the estimate provided in section 2280 shall have been

so approved, the auditor shall forthwith make or cause to be made an

assessment roll describing the property so assessed, with the name of

the owner, if known, and the amount assessed to each lot, piece or

parcel of ground as approved by the city council, and attach thereto

a copy of the resolution of the city council approving the same, and

certify that the same is correct, and shall file the same with the city

treasurer for collection. The city treasurer shall publish said list

three successive weeks at least once in each week in the official news

paper of the city, together with a notice that a penalty of ten per

cent will be added thereto if the same is not paid within thirty days

after the date of the first publication, stating the time when such

penalt shall accrue.

§ 2 89. Grade of streets. The city council may by ordinance

establish the grade of all streets, alleys and sidewalks in the city, as

the convenience of the inhabitants may re uire, and a record of the

same shall be kept together with the pro le thereof in the ofiice of

the city engineer; provided, that after the grade of any street has

been established as provided in this section the city shall, if it

changes the grade, be liable to the abutting property owners for any

damage they may sustain by reason of any permanent improvements

having been made by them to conform to the grade as first established.

2290. Sidewalks, Width of, etc. The city council shall by

o 'na.noe prescribe the width of sidewalks, and may establish differ

ent widths in different locations, and determine the kind of material

of which they shall be constructed, having regard to the business and

amount of travel in the vicinity of each, and provide by ordinance

for the lettin of contracts for building the same.

§ 2291. idewalks, how built and repaired. Whenever the

city council shall deem it necessary to construct, rebuild or repair,

except as hereinafter provided, any sidewalk in the city, it shall notify

each owner and occupant of any lot or parcel of land adjoining such

sidewalk to construct, rebuild or repair the same at his own expense

within a time designated, by the publication in the oflicial paper of

the city once in each week for two consecutive weeks of a notice to

such owner or occupant, setting forth what work is to be done and the

character of the same, and the time within which he is required to do

the same. Such notice may be general as to the owner, but must be

specific as to the description of the lot or parcel of ground in front of

which such sidewalk is to be built.

§ 2292. Council contract for sidewalks, when. If such

work is not done and the sidewalk not built, repaired or rebuilt in the

manner and within the time prescribed in such notice, the city coun

cil may order the same to be done by such person as it may contract

with and under the direction of the city engineer, at the expense of

' § 5. c. 31. 1889.

§ 17. art. 15. c.

73. 18247.

§ 19, art. 15. 0.

T3,1:se'i.

§ ‘J0, art. 15. c.

73. 1&7.

§ 21. art. 15. c.

73. lest.
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the lot or parcel of land adjoining such sidewalk, and such expense

shall be assessed upon each lot and parcel of land so char cable, by

the city engineer and returned by him to the city counci , and the

city auditor shall cause to be published said estimate of the city

engineer, together with a notice of the time and place when the city

council will meet to approve the same, by one publication in the

oflicial newspaper of the city for at least ten days prior to the meet

ing of the council to approve the same, and said assessment so made

and returned, if approved by the council, shall be a lien upon such

lots and parcels of land on and after such approval.

§ 2293. Assessments for sidewalks. Penalty for non

payment. VVithin ten days after such assessment shall have been

so approved the city auditor shall file a certified copy of the same in

the ofiice of the cit treasurer, and thereupon said assessment shall

be due and payabe to the city and if not paid within sixty days

thereafter there shall be a penalty of ten per cent added thereto.

§ 2294. Council may pay for repairing sidewalks, when.

The city‘ council may provide by ordinance for repairing sidewalks

where the amount of such repairs does not exceed the sum of ten

dollars for fifty feet of such walk, and may pay for the same out of

the general fund if deemed expedient.

§ 2295. Sale of real property for special taxes. There shall

be a sale of all real property for all due and unpaid special assess

ments thereon for local improvements other than sewers, held on the

first Monday in March and the first Monday in December of each year,

and whenever any special assessment for such local improvements

shall have been levied as provided in this chapter, and shall have

beendue and unpaid for sixty days preceding the first days of February

and November of each year, the city treasurer shall give notice of

such sale by publication in the official newspaper of the city, once in

each of three consecutive weeks. The first publication shall not be

less than twenty-three, nor more than thirty days prior to the day of

such sale. Such notice shall state when and for what purpose such

assessment was made, and shall contain a list of the property upon

which such assessment is unpaid, with the amount of such assessment

including penalty and costs of advertising, which costs shall be ten

cepts for each tract or parcel of land, and also the day and place of

sa e.

§ 2296. Treasurer to adjourn sale, when. At ten o’clock

in the forenoon of the day mentioned in such notice of sale the city

treasurer or his deputy shall attend at the place designated and offer

for sale each piece or parcel of property contained in the advertised

list upon which the assessment shall remain due and unpaid, and

he may adjourn the sale from day to day until the property in such

list is all sold or offered for sale; provided, that such adjournment

shall not extend beyond a period of three days from the day named

in the notice.

§ 2297. Highest bidder. What part of property sold.

The person oifering to pay the amount due on any piece or parcel of

land or city lot for the smallest portion of the same shall be con

sidered the highest bidder, and when such property is unplatted such

portion shall be taken from the southeast corner thereof in form as

nearly square as possible, and if a city lot it shall be so many feet

extending the full depth of the lots and taken from the north or east

_ side of such lot.
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2298. Failure of bidder to pay. Should any person bidding s

fai forthwith to pay the amount due, the city treasurer may again

oifer the same for sale at any time before the close of the sale, or he

may recover the amount of such bid by a civil action brought in the

name of the city, or sell the same at private sale as hereinafter

provided.

§ 2299. Record and report of sale. The city treasurer shall

keep a record of such sale in a book for that purpose, showing the

description of each piece or parcel sold or offered for sale, to whom

sold, date of sale, amount sold for, if sold, and if not sold it shall be

so stated and the reason, and within ten days after the close of such

sale the city treasurer shall file in the otfice of the city auditor a return

of such sale showing the land or lots sold, the names of the pur

chasers and the sums paid by them, and also a copy of the notice of

sale, with a certificate of advertisement verified by an affidavit, and

such certificate shall be evidence of the regularity of the proceedings.

§ 2300. Certificate of purchase. Fee. The purchaser of

any lot or tract of land sold by the city treasurer for such special

assessment shall be entitled to a certificate of purchase describing the

lot or tract so purchased, the sum paid, and the time when the pur

chaser will be entitled to a deed, which certificate shall be assignable

and the assignment must be acknowledged before some oflicer havin

authority to take acknowledgments of deeds. Such certificate shafi

be signed by the treasurer in his official capacity and shall be pre

sumptive evidence of the regularity of all prior proceedings, and the

treasurer may demand and receive the sum of fifty cents for each

certificate so issued. V

§ 2301. Private sale. Certificate. After the sale shall have

closed and after the treasurer shall have made his retum thereof to

the city auditor as hereinbefore provided, if any tract, parcel or lot of

land remains unsold for want of bidders the sum for which such prop

erty was offered for sale shall draw interest at the rate of eighteen per

cent per annum until such property is sold or redeemed; and the

treasurer is authorized to sell the same at private sale to any person

who will pay the amount of the assessment, penalty and costs, with

interest thereon from the time the same was oifered for sale to the

time of the purchase, and to deliver to such purchaser a certificate as

provided in section 2300, and shall make out duplicate certificates for

the amount of such purchase, one of which shall be deposited with

the city auditor and the other delivered to the purchaser, with the

additional statement inserted in said certificate that such land or lots

were offered at public sale for such assessment but not sold for want

of bidders, and he shall indorse on the certificate “sold for special

assessment at private sale.”

§ 2302. Tax deed. Form of. Redemption. At the expira

tion of two years after the date of such sale as fixed in the notice

thereof, the purchaser or assignee shall be entitled to a deed of the

property so sold, which deed shall be in form substantially as follows:

TAX DEED.

Whereas, A. B. did on the....day of . . . . . . . ., A. D. 189.., pro

duce to the undersigned, C. D., treasurer of the city of . . . . . . . ., in

the county of . . . . . . . ., and the state of North Dakota, a certificate of

purchase in writing, bearing date the....day of . . . . . . .., 189.., -

SID

>$ ~|

§ 31. art. 15.

28. art. 15. e.

T3. 1887.

‘ll’:~=s5

..1%

_."-r' ... -.

73. 1967.

s zrz. art. 11». c.

73. 1887.
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signed by . . . . . . . .who at the last mentioned date was treasurer of

said city, from which it appears that. . . .d.id on the. . . .day of . . . . . . .

189. ., purchase at public auction (or at private sale) at the office of

said treasurer in the said city the tract, parcel or lot of land lastly in

this indenture described, and which said lot was sold to . . . . . . . . . . . for

the sum of . . . . . . . . . .dollars, being the amount due on the following

tract or lot of land retumed delinquent for the nonpayment of an

assessment for local improvements, made on the. . . .day of . . . . . . . .,

189. ., includin penalty, costs and charges, to-wit: (here insert the

particular lot 0 land offered for sale) and it appearing that the said

A. B. is the legal owner of said certificate of purchase, and the time

fixed by law for redeeming the lands therein described having now

expired, and the same not having been redeemed as provided by law,

and the said A. B. having demanded a deed for the tract of land men

tioned in said certificate, and which was the least quantity of the

tract above described that would sell for the amount due thereon for

the special assessment, penalty and costs as above specified, and it

appearing that said lands were legally liable for such assessments

and that such assessment was duly made and char ed to such land on

the. . . .day of . . . . . . .., 189. ., and that said lan s had been legally

advertised for sale for such assessments and were sold on the. . . .day

of . . . . . . . ., 189. . ; now, therefore, this indenture made this. . . .day of

. . . . . . .., 189. ., between the city of. . . . .. . .county of... . ... .and

state of North Dakota, by. . . . .treasurer of said city, of the first part,

and the said A. B. of the second part, witnesseth, that the said party

of the first part for and in consideration of the premises and the sum

of one dollar in hand paid has granted, bar ained and sold, and by

these presents does grant, bar ain, sell an convey unto the said

party of the second part and ' is assigns forever, the lot, tract or

parcel of land mentioned in said certificate and described as follows,

to_wit: (describe the land) to have and to hold said mentioned lot,

tract or parcel of land with the appurtenances thereto belonging, to

the said party of the second part . . . . heirs and assigns forever, in as

full and ample a manner as the said treasurer of said city is empow

ered by law to sell the same. In testimony whereof the said treasurer

of said city of . . . . . . . .has hereunto set his hand and seal on the day

and year aforesaid.

The owner or occupant or any other person may redeem the same

at any time within the two years mentioned in this section, or before

the tax deed is issued therefor, by paying the amount such land sold

for with costs and interest on the same at the rate of twenty-four per

~ cent per annum from the date of such sale; provided, that the lands

or lots belonging to minors or any interest they may have in any land

or lots sold for such taxes may be redeemed in the same manner at

any time before such minor becomes of age and during one year

thereafter.

§3;;' ,,,,_ 15_ .._ § 2303. Redemption by part owner. An person claiminga

7“= 1537- portion of any piece or parcel of land or lot sold or such special as

sessment may redeem the same by pa ing the proportion so claimed

pro rata, according to the number o feet boundin or abutting on

said improvement, or if his interest is undivided he shall pay the pro

portion that his interest bears to the whole amount, and the convey

ance shall be made for the part or proportion unredeemed.

§34, art. 15. 0. § 2304. Certificate surrendered when deed issues. Rec

73' 1&7‘ _ ord. Upon presentation and surrender of the certificate of sale after
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the time of redemption shall have expired, the treasurer shall issue to

the owner thereof a deed in the name of the city as provided in sec

tion 2302, which deed shall be executed under his hand and the exe

cution shall be attested by the city auditor under the seal of the city,

and such deed shall vest in the grantee an absolute estate in fee

simple in such land, subject however to all the claims which the state,

county or city may have thereon for taxes, and shall be presumptive

evidence of the truth of the facts therein recited, and prima facie

evidence of the regularity of all the proceedings; which deed shall be

acknowled ed b the treasurer before some person authorized by law

to take ac now edgments of deeds; and the-treasurer shall make a

record of the date of said deed and to whom made, and shall cancel the

certificate and file the same with the city auditor.

§ 2305. Error not to invalidate deed. Any error in describ

ing any lot or parcel of land or any omission of any tract so assessed

shall not invalidate the sale as to the lots or parcels of land correctly

described, but any tract or parcel so omitted or erroneously described

may be advertised and sold at the next succeeding sale.

§ 2306. Sale not invalidated, when. No exemptions.

The sale of land or city lots or any real property for special assess

ment shall not be invalid on account of such real property having

been listed or charged on the assessment list or advertised in any

other name than that of the rightful owner and no real property

within the limits of the city shall be exempt from special assessment

for street, sidewalk or sewer purposes.

§ 2307. Action for possession limited. No action shall be §

commenced by the -former owner of lands or lots or by any person

claiming under him to recover possession of such lands or lots which

have been sold and conveyed by deed for nonpayment of any special

assessment, or to avoid such deed, unless such action shall be com

menced within three years after the recording of such deed; and not

until the amount of such special assessment, interest and penalties,

costs and expenses and all taxes or special assessments paid on such

property shall be paid or tendered by the parties commencing such

action.

§ 2308. Council may issue bonds. Limitation. For the

purpose of enforcing the provisions of this article, the city council

shall have power and authority to issue the bonds of the city to an

amount not exceeding one-half of one per cent of the valuation of all

property in the city, as may appear by the last tax list preceding such

issue, and such issue of bonds shall not be increased until the valua

tion shall have increased at least one hundred ‘thousand dollars over

and above the valuation upon which the next preceding issue shall

have been based.

§ 2309. Internal improvement bonds. Such bonds shall be

issued in amounts of not less than five hundred dollars each, with

interest coupons attached, as directed by the city council, and shall

draw interest at a rate not exceeding seven per cent per annum, paya

ble annnally or semiannually as may be determined by the city council,

and shall be known as “internal improvement bonds,” and payable,

principal and interest, either in New York city or the city issuing the

same. Said bonds shall become due and payable in not less than

twenty years from the date of issuance thereof, and shall not be sold

or negotiated at a less rate than ninety-five per cent of their face

value.

§ 35, art. 15. c.

73. 1887.

§ 36, art. 15. c.

T3. 1887.

3'7. art. 15. C.

'73, 1887.

§ 38, flrli. 155, 0.

T3, 1887.

§ :39. art. 15, c.

73. 1887.
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73, 1887.

§ 4.9. arl_.'_. 15, c. § 2310. Proceeds, how disposed of. The proceeds of the

72188" sale of said bonds shall be kept as a special fund separate and apart

from the other funds of the city and used solely and exclusively for

the purpose of paying for work done and material furnished under

the provisions of this article, and in no case shall a greater amount of

this fund be used for such purposes than the amount of the assess

ment as approved by the city council, nor until such assessment has

been fixed and approved; and all. such assessments, penalties and

interest when collected shall be credited to such fund and remain a

part of the same.

§ 41. art. 15. C. 2311. Mayor and auditor to sign bonds and contracts.

Al bonds of the city and all contracts and conveyances, except tax

deeds, shall be signed by the mayor and countersigned by the auditor,

who shall aflix the seal of the city thereto and keep an accurate record

of all bonds issued, in a book to be provided for that purpose.

§1,¢,43,1g91_ § 2312. Assessment for waterworks. The city council of

any city owning and operating a system of public waterworks and

hydrants for the purpose of supplying its inhabitants with water and

with fire protection, for the purpose of equalizing the burden of

expense of operating such system, shall have the power to make an

annual assessment for each fiscal year, for not to exceed one-half of

the expense of operating such system, on the property abutting or

bounding upon the streets and avenues of the city in which the mains

of said system are laid and operated, and to collect such assessment

in the manner provided in this article for the collection of assessments

for other local improvements; and to fix, determine and collect pen

alties for the nonpayment of any such special assessments; provided,

that nothin herein contained shall be construed as making it obliga

tory upon ‘file city council to raise any portion of ‘the funds neces

sary for operating such system, by special assessment; and provided,

further, that any portion less than one-half of the sum needed for

operating said system may at the discretion of the city council be

raised by such assessment; and such assessment in all cases shall be

exclusive and independent of water rates or rents collected from

water consumers.

§ 1_ c_ 43, 1391_ § 2313. Assessment, how levied. Whenever the city council

shall deem it necessary to levy the assessment authorized by the last

section it shall pass a resolution to that eifect, and shall estimate the

cost of operating the water system for the next fiscal year, and shall

specify in said resolution the portion of the sum so estimated for

which a special assessment is to be levied.

§ L .._ 4;, 189, § 2314. Benefits, how determined. The city auditor, the

city treasurer and the city assessor shall constitute a board to calcu

late the amount of the sum so determined upon by the city council

to be assessed on each lot or parcel of ground abutting or bounding

upon the streets or avenues of the city in which- the mains of the

water system are laid and operated, which assessment shall be made

in proportion to the benefits of such water system and fire protection

to the respective lots or parcels of ground situate as aforesaid, and

said estimate shall be filed with the city auditor and shall be presented

to the city council for its approval at the first meeting held thereafter,

and the city auditor shall cause notice of the time and place when and

where the city council will meet to approve the same, to be published

in the official newspaper of the city for at least ten days prior to the

meeting of the city council to approve the same, at which meeting
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any person complaining of such assessment shall be heard and any

errors in the same corrected. After said assessment shall be approved

by the city council, it shall be proceeded with by the proper ofiicers

in the same manner as is provided in this article for assessments for

other local improvements.

Aarrcmz 18. — SEWERAGE.

§ 2_315. City

C01ll'lCll shall have power to establish and maintain at any time a gen

eral system of sewerage for said city in such manner and under such

regulations as the city council shall deem expedient and to alter or

change the same from time to time as the council shall deem proper;

provided, that no action shall be taken for the establishment of such

system of sewerage except upon the affirmative vote of at least two

thirds of the members of the city council; provided, further, that

whenever a majority of the residents on any street or part of street

owning land abutting thereon shall petition the city council for the

construction of a sewer-on such street or part of street as a part of or

to connect with such system of sewerage, all measures necessary for

the construction of such sewer may be taken by a vote of the ma_]ority

of the cit council.

§ 231 . Construction, alteration and repairs. The cost of

constructing, altering or repairing an of the sewers or improvements

herein provided for or referred to sha l be estimated by the city engi

neer of the city or such other competent engineer as may be selected

by the city council for such purpose, who shall draw plans and speci

fications therefor; and such estimate together with such plans and

specifications shall be filed with the city auditor before any bids for

work thereunder are advertised for, and shall remain on file in his

office and shall be open to the inspection of all persons until after the

contract for such work shall be let. The city engineer shall retain a

copy of such plans and specifications in his ofiice and shall furnish to

any person applying therefor copies of the same, and may charge and

receive for such copies at the rate of one dollar an hour for the time

necessarily employed in making the same.

§ 2317. Proposals for construction. The city council shall

then cause proposals for said work to be advertised for in the ofiicial

per of such city, once in each week for three consecutive weeks,

which advertisement shall specify the work to be done and shall call

for bids upon a basis of cash paymentifor said work. Bids for such

work shall be forwarded to the city auditor of such city securel

sealed so as to prevent their being opened without detection and sha l

be indorsed upon the outside thereof with a statement as to what

work such proposals are for. Each bid shall be accompanied by a

bond running to such city in the penal sum of at least fifty per cent

of the amount of the bid, which bond shall be executed by the bidder

as principal and by two or more good and sufficient sureties who shall

justify in the manner required in arrest and bail, which bond shall

be conditioned that the bidder will well and faithfully perform the

work bid for pursuant to the plans and specifications therefor, in case

such contract is awarded to him, and that in case of default on the

part of the bidder to perform such work as provided in his contract,

or in case of his failing to enter into such contract in case the same

shall be awarded to him under his bid therefor, that the sum named

council to establish and maintain. The city §1l.82;§t.16,c. 1».

§ 1. c.' 36, ism.

§‘Z, art. 16. c. T3,

1887.

§ 1, c. 36, D193.

§ 3, art. 16, c. T3.

1857. '

§ 1. 0. 36. 159:3.
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§ 4. art. 16. c. 73.

1887.

§ 1. c. 36. 1893.

§5. art. 16, c. 73.

1887.

§ 1. C. 36, 18923.

§6. art. 16. c. 73.

1887.

§ 1, c. 36, 1893.

in said bond shall be taken and held to be fixed and liquidated dam

ages in favor of said city, and that the full amount thereof may be

recovered from said bidder and his sureties in an action by the city

against them on said bond. Such bids shall be opened b the city

council at the expiration of the time limited in said notice or receiv

ing the same, or at such other time as the city council may appoint

therefor.

§ 2318. Contracts, how made. The city council shall have

the right to reject any and all bids for such work if in its opinion the

interests of the city will be best subserved by so doin ; but if all such

bids are not rejected the contract shall then be awar ed to the lowest

responsible bidder upon the basis of cash payment therefor; provided,

that such bidder shall have complied with the fore oing requirements

and shall have guaranteed to the satisfaction of t e city council the

proper and speedy completion of said‘ work. Such contract shall be

entered into in the name of the city and shall be executed on the part

of the city by the mayor thereof and countersigned by the city

auditor with the corporate seal of the city afiixed and an attested copy

thereof shall be filed in the ofiice of the city auditor. No such con

tract, except for the construction of a sewer upon petition as provided

in section 2315, shall be awarded except upon a two-thirds vote of all

the members of the city council, and there shall be reserved in each

contract so let the right of the city council in case of the improper

construction of such work to suspend work thereon at any time and

to relet the contract therefor or to order a reconstruction thereof, or

of may part thereof improperly done.

§ 319. Part payments. Amount reserved. In case the

contractor to whom any such contract shall be let shall properly per

form the work therein designated the city council may, from time to

time in its discretion as the work progresses, pay to such contractor

upon an estimate made by the city engineer of the amount already

earned thereunder sixty per cent of the amount shown by such esti

mate to have been so earned.

§ 2320. Method of payment. Bonds. For the purpose of

paying for the construction of such sewers the city council shall pro

vide as follows:

1. The cit council shall forthwith upon the letting of any con

tract under t e provisions hereof create, by appointment of three

persons from among the citizens of such city, a “special sewerage

assessment committee,” each member of which shall file with the city

auditor a written acceptance of such appointment and take and sub

scribe an oath faithfully andimpartially to discharge the duties of

his position as a member of such committee, which oath shall be filed

with the city auditor, and one of such persons shall be designated by

the city council as the chairman of such committee. The city council

may from time to time as occasion may require make new appoint

ments to such committee to fill any vacancy arising therein from

death or other cause, and in case any person so appointed neglects or

refuses to act, to appoint another in his place.

2. It shall be the duty of such committee personally to inspect

any and all lots and parcels of land fronting or abutting upon the

work contracted for or benefited thereby as hereinafter set forth and

thereupon assess against all such lots and parcels of land, which will

in the opinion of such committee be specially benefited by the con

struction of such system of sewerage, a special assessment i11 a sum
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not exceeding such benefits. Whenever such assessment is made and

completed as to all the lots, parts of lots or parcels of land to be bene

fited by the work under any one contract, the committee shall make

or cause to be made a complete list thereof, setting forth the several

tracts so assessed and the amount assessed against each, and cause the

same to be published once in each week- for three consecutive weeks

in the oflicial newspaper of the city, together with a notice of the time

and place, when and where such committee will meet to hear objec

tions which may be made to any such assessment by any owner or

occupant of a tract so assessed, or other person interested in such as

sessment, or his agent or attomey, and thereupon alter or aflirm the

same as may in the opinion of the committee be just in the premises.

The committee shall then deposit such assessment list with the city

auditor who shall forthwith cause the same to be again published

once in each week for three consecutive weeks in the ofiicial news

paper of the city, with a notice to the persons interested that at the

next regular meeting of the city council after the expiration of the

time of publication of such notice, givin the date thereof, appeals

from the decision of such committee in re ation thereto will be heard

and determined by the city council; provided, that for any sewer con

structed upon petition as provided in section 2315 only the lots

abutting on that portion of the street in which such sewer is to be

constructed shall be assessed therefor.

3. At such meeting of the city council any person aggrieved by

the determination of such committee in regard to any such assess

ment, and who appeared in person or by his agent or attorney before

such committee as hereinbefore provided, if a resident of the city,

and all nonresident owners of any property so assessed, whether they

appeared before such committee or not, may appear before the city

council and present their reasons why the action of such committee '

should not be aflirmed by the city council, and the city council shall

then hear and determine such appeals and objections, if any, and

may alter or aifirm the action of such committee in relation thereto

as the city council may deem just in the premises; and shall there

upon cause such list so altered to conform to its action, if any such

alteration is made, to be certified as correct by the city auditor and filed

in his ofiice. The city auditor in case no bonds shall have been issued

to provide funds for the payment of the construction of said system of

sewerage or of said sewers shall, at the time he certifies to the county

auditor the amount of city taxes to be levied for the current year, also

certify to such auditor a list of the lots or tracts of lands assessed for sewer

purposes under the provisions or this article, with the whole amount

of such assessment, and the county auditor shall extend the same

upon the tax roll for the current year and it shall be collected and

paid over in the same manner as other city taxes; and when so paid

over shall be credited by the city treasurer and auditor to the sewer

fund and shall be kept separate and apart from all other funds, and

shall be applied to no other purpose whatever than the payment for

the construction of the system of sewerage or sewers for which the

same was assessed and the city council may direct warrants for such

payment to be drawn on such fund to the amount of such assess

ments before the same are actually collected. In case bonds

shall have been issued for the purpose of raising funds to pay

for the establishment, construction and maintenance of such sys

tem of sewerage or of such sewers, the city auditor shall divide
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§ 7. art. 16. c. 73,

1387.

§ 1, c. 36. 1893.

§ 7. art. 16, 0. 73,

188'

§l. ‘<1.’ as. mas.

the total amount of such assessment into as many parts as said

bonds have years to run, and shall annually at the time he certifies

to the county auditor of such county the amount of city taxes to be

levied for the current year, also certify to such auditor a list of the

lots or tracts of land assessed for such system of sewerage or such

sewers for the payment of which such bonds were issued, with the

amount of the part of such assessment to be collected for the current

year, and the county auditor shall extend the same upon the tax roll

for the current year and collect and pay the same over in the same

manner as city taxes.

4. The said committee and the city council upon meeting at the

time specified in the printed notices hereinbefore set forth, may ad

journ from day to day but not otherwise, until the Work of the re

vision of such list and the determination of said appeals are by them

respectively completed, and the chairman of such committee and the

presiding officer of the city council shall have power to administer

oaths to such witnesses as may be brought before them and the pre

siding oflicer of the city council may issue subpoenas for witnesses to

testify on behalf of the city, but no appeal shall lie from the decision

of the city council to any other tribunal and no objection to any

such assessment shall be considered by the city council unless the

same objection shall have been first raised before said committee, ex

cept in case of nonresidents as hereinbefore provided; provided, how

ever, that this restriction shall not apply to the correction of obvious

mistakes or clerical errors.

§ 2321. Special assessment committee. Appointment.

Duties. The city council for the purpose of raising funds to pay

for the establishment, construction and maintenance of such system

of sewerage or of such sewers, and for the purpose of constructing or

purchasing waterworks and for furnishing a supply of water to the

inhabitants of such city, shall have power to issue the bonds of the

city to an amount not exceedin four per cent upon the assessed value

of the taxable property of suc city, as determined by the last pre

ceding assessment, payable in not to exceed twenty years from the

date thereof, drawing interest semiannually at the rate of not exceed

' ing seven per cent per annum, payable either in New York City or in

the city issuing the same, and which shall be signed and executed as

provided in article 17 of this chapter; provided, that at no time shall

there be bonds outstanding or unpaid in excess of four per cent of

the assessed valuation of the taxable property of such city as deter

mined by the last preceding assessment, and such bonds shall not be

negotiated at less than par value.

§ 2322. Levy and collection of tax. Whenever any such

bonds have been issued, the cit council shall in each year at the time

required by law for the levy o other taxes, levy an annual tax upon

all property, real and personal, within the city, upon the basis of the

last general assessment of the city, in such amount as may be neces

sary, together with the proceeds of such special assessment, to pro

vide for the payment of the annual interest on said bonds and to

create a sinking fund for the payment of the principal thereof when

due, and such tax shall be levied as other city taxes are levied and

shall be certified to the county auditor of the county with and in the

same manner as other city taxes and shall be collected, enforced and

paid over in like manner.
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§ 2323. Sinking fund. Method of investment. Whenever

such bonds shall have been issued the proceeds of the special assess

ment for the sewers for which such bonds are issued and of such

annual tax when paid over to the city treasurer shall be credited by

such treasurer and the city auditor to the sewer bond sinking fund.

§ 2324. Investment of funds. Whenever there shall be one

thousand dollars or more of such funds in the hands of the city treas

urer over and above the amount which shall then be needed to pay

the interest on said bonds for the then current year, the city council

may by a two-thirds vote thereof authorize the investment of the

amount in excess of that required for the payment of interest, in such

securities as will in the opinion of the city council be safe and readily

convertible into cash, and as will secure to said city on the amount to

be invested, interest at the rate of not less than five per cent per

annum; or by a like vote may authorize the negotiation and redemp

tion before maturity of any of such outstanding bonds on such terms

as will in the opinion of the city council best subserve the interests

of the city.

§ 2325. Payment of interest. Out of the revenue thus to be

derived the interest upon said bonds shall be promptly paid when due

and the principal thereof at maturity.

§ 2326. Sewerage, where emptied. It shall be lawful for

any city in this state to empty its sewerage into any river; provided,

that where a dam is located within the corporate limits of any city,

the sewerage shall in all such cases be emptied below such dam.

ARTICLE 19.—C-oaPoaA'rE Lrmrs.

§ 2327. Power to extend city limits. Any city in this state

that shall become incorporated under this chapter may extend its

corporate limits in the manner hereinafter provided.

§ 2328. How. When a majority of the property owners

ad]acent to the corporate limits of any city in this state petition the

mayor and city council to have any of their property included within

the corporate limits of said city, it shall be the duty of the city

council to publish such petition in the official paper of the cit for

four consecutive weeks, and unless a written protest signed by at east

twenty-five property owners of said city is filed with the mayor oppos

ing such proposed annexation, within ten days after the ublica

tion of said petition, such proposed annexation shall be inc uded in

and become a part of said city.

§ 2329. Plat of city to be recorded. The mayor of any city

incorporated under this chapter shall cause to be filed in the office of

the register of deeds in the county wherein said city is located a plat

showing the corporate limits and boundaries of his city at the time of

its incorporation under this chapter, and any change in said city

limits made subsequent to its incorporation under this chapter.

§ 2330. Extension of limits. Any city in the state having

not less than three thousand inhabitants may so extend its boundaries

as to increase the territory within the corporate limits, not to exceed

one-fourth its present area by a resolution of the city council, passed

by two-thirds of the entire council elect, particularly describing the

land proposed to be included within the city limits, settin forth the

boundaries and describing the lands platted by blocks and ots.

§ 1. art. 1e. c. 1.-5.

1ss1.

§ 1. c. as. 1893.

§'7. art. 16. c. 7:3.

1887.
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§ 2331. Publication of resolution. The resolution of the

city council shall be published in the oflicial newspaper of the city

for three successive weeks, and unless a written protest signed by a

majority of the property owners of said proposed extension is filed

with the city clerk or auditor within ten days after the last publica

tion of such resolution, the territory described in the resolution shall

be included within and become a part of said city.

§ 2332. Plat filed. Vt-"lien the city limits of any city have been

extended, as provided by the last two sections, the mayor shall forth

with cause to be filed in the ofiice of the register of deeds in the

county wherein said city is located a plat showing the corporate limits

and boundaries of the city.

ARTICLE 20. — Mrsosnmssous.

§ 2333. Power to enforce charter by ordinance. When

by this chapter the power is conferred upon the city council to do

and perform any act or thing, and the manner of exercisin the same

is not specifically pointed out, the cit council may provi e by ordi

nance the details necessary for the fullexercise of such power.

§ 2334. Power of council to define additional duties for

city oflicers. The duties, powers and privileges of all ofiicers of

every character in any way connected with the city government, not

herein defined, shall be defined by the city council and the defining

by this chapter of the duties of the city otficers shall not preclude

the city council from defining by ordinance further and additional

duties to be performed by any such oflicer.

§ 2336. Property of city exempt from taxation and sale

on execution. Lands, houses, moneys, debts due the city and

property and assets of every kind and description belonging to the

city shall be exempt from taxation and sale on execution.

§ 2336. Fines, penalties and forfeitures. All fines, penalties

and forfeitures collected for ofienses against the ordinances of the

city and all fines, penalties and forfeitures collected within the city

for misdemeanors against the laws of the state, shall be paid to the

officer entitled by law to receive the same.

§ 2337. Penalty for being interested in contract. Any

ofiicer of the city or member of the city council who shall by himself

or agent become a party to or in any way interested in any contract

work or letting under the authority of the city, or who shall either

directl or indirectly by himself or other party accept or receive any

valuab e consideration or promise for his influence or vote, shall be

fined in any sum not exceeding one thousand dollars, one-half of which

shall go to the informer and the balance be paid into the city treas

ury by the oflicer collecting or receiving the same, and the said con

tract shall be null and void.

ARTICLE 21.-—How Towns AND VILLAGES Mar Bacona Crrrns.

§ 2338. Towns may become cities, when. Any incor

porated town or villa e in this state, having a population of not less

than five hundred in abitants, may become incorporated as a city in

like manner as in this chapter provided. But in all such cases the

president and trustees, and all other officers of such town or village
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shall respectively perform the same duties relative to such change of

organization as is required to be performed by the mayor, council

and other officers of cities until the succeeding city election.

§ 2339. Petition. Election. Return. Whenever any area

of contiguous territory in this state not exceeding four square miles

shall have residing thereon a population of not less than five hundred

inhabitants, which shall not already be included within any incorpor

ated town or city, the same may become incorporated as a city in

manner following: Any fifty legal voters thereof may file in the

oflice of the county auditor of the county in which such inhabitants

reside a petition addressed to the board of commissioners of such

county, and if the territory described in said petition shall be in more

than one county then the petition shall be addressed to the board of

commissioners of the county where the greater part of such territory is

situated, which petition shall define the boundaries of such proposed

city and state the number of inhabitants residing within such limits,

and also state the name of such proposed city, and shall contain a

prayer that the question be submitted to the legal voters residing

within such limits whether they will organize as a city under this

chapter. It shall be the duty of the board to fix a time and place

within the boundaries of such proposed city at which an election ma

be held to determine such question; and such commissioners shal

name the persons to act as judges in holding such election and shall

give notice thereof by causing ten notices to be posted in public

places within such proposed city, and section 2110 shall be applicable

to such election; provided, that the retums of such election shall be

made to and canvassed by the board of count commissioners instead

of the city council, and the result of such e ection shall be entered

upon the records of such board of county commissioners. If a

majority of the votes cast at such election shall be “for city organiza

tion under general law,” the inhabitants of such territory described

in such petition shall be deemed to be incorporated as a city under

this chapter, and with the name stated in the petition.

§ 2340. Election of oflicers. It shall be the duty of the presi

dent and board of trustees of any town or village which shall have

voted to change its organization to a city under this chapter, to call

and give notice of an election to elect city oflicers, and to designate

the time and place or places of holding the same. Such notice shall

be published in a newspaper if there is one within the town or vil

lage, or posted in ten public places for at least twenty days before

such election. Such president and trustees shall appoint the judges

to hold such election, canvass returns thereof, and cause the result to

be entered upon the records of the town or village; and the provisions

of this chapter relative to the election of city oflicers shall be appli

cable thereto; but at such election aldermen may be elected on a

general ticket.

§ 2341. When county commissioners to give notice of §_l_,m,19_¢_73

election, etc. In case of cities organizing under section 2339 the

county commissioners shall call and give notice of the election and

perform the same duties relative thereto as is above required to be

performed by the president and trustees of such towns and villages.

§ 2342. Term of first Omcers. The city ofiicers elected under

either of the preceding sections shall hold their respective offices until

the succeeding regular election for such oflicers respectively, and until

their successors are elected and qualified as provided in this chapter.

§ 2, art. 19. c. 7:1.

1857.

§ 3, art. 19. c. 73.

1887.

1887.

am ‘d.

§ 5, art. 19. 0. 73.

1887.
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§6. art. 19, c. T3.

1857.

§1. c. 24. P01.C.

am’d.

§2, c. 2-I, Pol. C.

§3, c. 24. Pol. C.

§4,c.24.Po1.c.

§ 5, 0.24, Pol. C.

am'd.

§ 2343. Special charter null and void, when. Whenever

any city in this state shall organize under this chapter any special

charter that may have been granted to such city shall be null and void.

CHAPTER 29.

VILLAGES.

ARTICLE 1.—INCORPORATION or VILLAGES.

§ 2344. Townsite to be surveyed and platted. Persons in

tending to make application for the incorporation of a village as here

inafter provided shall cause an accurate survey and map to be made

of the territory intended to be embraced within the limits of such

village; such survey shall be made by a practical surve or, and show

the courses and distances of the boundaries thereof, an the quantity

of land contained therein, the accuracy of which survey and map shall

be verified by the aflidavit of such surveyor written thereon or an

nexed thereto.

§ 2345. Census to be taken. Such persons shall cause an

accurate census to be taken of the resident population of such terri

tory as it may be on some day not more than thirty days previous to

the time of presenting such application to the board of county com

missioners as hereinafter provided; which census shall exhibit the

name of every head of a family residing within such territory on such

day, and the number of persons then belonging to every such family;

and it shall be verified by the afiidavit of the person taking the same.

§ 2346. Survey, map and census subject to examination.

Such survey, map and census when completed and verified as afore

said shall be left at some convenient place within said territorfy for

examination by those having an interest in such application, or a

period of not less than thirty days.

§ 2347. Petition for incorporation. Such application shall

be by petition subscribed by the applicants, and also by not less than

one-third of the whole number of qualified voters residing within

such territory", and such petition shall set‘ forth the boundaries there

of, the quantity of land embraced accordin to the survey, and the

resident population therein contained acco ing to such census; and

such petition shall have attached thereto or written thereupon

atfidavits verifying the facts alleged therein, and it shall be presented

at the time indicated in the notice of such application or as soon

thereafter as the board can receive and consider the same.

§ 2348. Commissioners to make order of incorporation.

The board of county commissioners i11 hearing such application shall

first require proof either by afidavit or by oral examination of

witnesses before them that the said survey, map and census were sub

ject to examination in the manner and for the period required by

section 2346; and if the board is satisfied that the re uirements of

this chapter have been fully complied with, it shall t en make an

order declaring that such territory shall with the assent of the qualified

voters thereof as hereinafter provided be an incorporated village by

544



Villages. POLITICAL CODE. §§ 2348-2854

the name specified in the application aforesaid, which name shall be

different from that of every other town in this state, and it shall also

include in such order a notice for a meeting of the qualified voters

resident in said proposed villa e at a convenient place therein to be

by them named, on some ay within one month therefrom, to

determine whether such territory shall be an incorporated villa e.

§ 2349. Notice of meeting to be given. The bo shall

cause ten days’ notice to be given of such meetin by publication in

a newspaper if one is published in the county, an by posting up not

less than ten copies of such notice in the most public places in said

proposed incorporated village.

§ 2350. Opening of polls. At the meeting of the qualified

voters as herein provided the polls shall be opened at nine o’clock in

the forenoon of such day and shall be kept open until four o’clock in

the afternoon, when they shall be closed.

§ 2351. Election of inspectors. The voters at such meeting

shall first proceed to the election of three inspectors who, after bein

duly chosen and qualified and one of their number elected clerk, shal

without delay proclaim to the meeting that the polls are now opened

and that they are ready to receive the ballots of the voters.

§ 2352. Manner of voting. The qualified voters of said pro

posed incorporated village shall vote by ballot, having thereon the

words “for incorporation, yes,” or the words “for incorporation, no;”

and if a majority of the votes given at such meeting shall have thereon

the word “no,” the voters of such proposed village shall be deemed

not to have assented to the incorporation thereof as a villa e and no

further proceedings shall be had in reference thereto; but i a major

ity of such ballots shall have thereon the word “yes,” such territo

shall from that time be deemed an incorporated village and sha l

thereafter, for all purposes except the payment of any prior bonded

indebtedness, be separate and disconnected from any civil township

of which it theretofore formed a part and to have continuance there

after by the name and style specified in the order made by the board

of county commissioners as hereinbefore provided; and the inspectors

of such election shall make a statement showing the whole number of

ballots cast at such election, the number having the word “yes”

thereon, and the number having the word “ no ” thereon, which state

ment shall be verified by the atfidavit of such inspectors and shall be

returned to the board of county commissioners at its next session,

which, if satisfied of the legality of such election, shall make an order

declaring that said village has been incorporated by the name adopted,

which order shall be conclusive of such incorporation in all suits by

or against such corporation; and the existence of such corporation

by the name and style aforesaid shall thereafter be judicially taken

notice of in all courts in this state without specially pleading or

alleging the same.

§ 2353. Division of village into districts. Such inspectors

when they shall have returned the statement as aforesaid shall next

.ed to divide said village into not less than three nor more than

seven districts, having due regard to the equitable apportionment of

the population among the same, and the convenience and contiguity

of such districts.

§ 2354. Notice of election. They shall also give ten days’

notice by publication in a newspaper if one is published in such vil

lage and by posting such notices in five public places therein, of an

§ 6, c. 24. Pol. C.

am ‘d.

§ 7. c. 24, Pol.=C.

§8. c. 24, Pol. C.

§10, 0.24. POLC.

am‘d.

§ 11. 0.24. Pol.(.'.

amkl.
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§ 12, (‘.2-l. Pol.(‘.

am'd.

§ 13. 0.24. Pol.C.

amhl.

§ 14. cf.’-1. P0l.(‘.

election to be held in such village for the purpose of electing otficers

thereof, naming the place therein and the day upon which the same

will be held, but the day named shall be within twenty days from the

posting of such notices. Notice of each subsequent election shall be

given in like manner by the clerk of said village.

§ 2355. Annual election, when held. An election for ofli

cers of said village after the first election shall be held annually on

the first Monday of May of each year, and at every such election the

precediing board of trustees or any of them shall act as the inspectors

thereo .

§ 2356. How long polls shall remain open. At all elec

tions in said villa e the polls shall be open at nine o’clock in the

forenoon and shal not be finally closed until four o’clock in the after

noon of said day.

§ 2357. Inspectors to be judges of election. Such inspectors

shall preside at such first election and be the inspectors thereof, and

_ in the receiving and canvassing of votes shall be governed by the

§15, 0.24, Pol.C.

um’d.

§16. c.2-L, Pol.C.

am’d.

§ 17. 0.24. POLC.

§18. 0.24. I'0l.C.

§ 19, 0 2-l, POLO.

laws then existing, so far as they are applicable, for the election of

county officers.

§ 2358. What village oficers to be elected. There shall be

elected at the first and at each subsequent election one trustee from

each district in said village, and also a clerk, assessor. treasurer, mar

shal and justice of the peace, who shall respectively hold their offices

until the first Monday in May next following or until their successors

are elected and qualified; provided, however, that nothing herein

contained shall prevent the respective offices of clerk, treasurer,

assessor and marshal from being held by one and the same person.

§ 2359. Highest number of votes elects. Duty of in

spectors. The persons receivin the highest number of votes for

theofiices of trustee shall be dec ared elected as such trustees, and

the persons receiving the highest number of votes respectively for

clerk, marshal, assessor, treasurer and justice of the peace, as desig

nated by the ballot for such oflice, shall be declared elected: and if

two or more shall receive an equal and the highest number of votes,

and there is no choice, the inspectors of such election shall forthwith

determine by lot which shall be deemed elected; and it shall further

be the duty of such inspectors to make a certified statement over their

own signatures, of the persons elected to fill the several ofiices in said

village, and file the same with the county auditor of the county

within ten days after the date of such election; and no act or ordi

nance of any board of trustees chosen at such election shall be valid

until the provisions of this section are substantially complied with.

§ 2360. County auditor to make record of statement.

It shall be the duty of the county auditor of the proper county to

make a record of such certified statement, for which services there

shall be paid the same fee as is allowed for similar services in other

cases.

§ 2361. Vacancy in board of trustees, how filled. A

vacancy occurring in the board of trustees or in any corporation ofiice

shall be filled by appointment at a special meeting of the trustees

called for that purpose, but such appointment shall be made from the

district if a trustee is appointed, and shall in no case extend beyond

the annual election provided for in this chapter.

§ 2362. Oath of ofiicers. The board of trustees chosen as

aforesaid shall elect a president from its own body, and such president,
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trustees and all other oificers elect shall within five days after such

election take and subscribe before some person authorized to admin- _

ister the same the usual oath or affirmation for the faithful perform-.

ance of the duties of their respective ofiices.

§ 2363. Board of trustees a body corporate. The president §20.e.24,P<>1.c.
and trustees of such villa e and their successors in office shall con- “mm

stitute a body politic an corporate, by the name of the “village of

. . . . - . . . . . . . . ,” and may prosecute and defend suits to which they

are a party. .

§ 2364. Notice of special meetings. Special meetings of the §21-<=-‘l4;l’0l-0
qualified voters may be called by the clerk by order of the trustees ma‘

of said village, by givin ten da s’ notice thereof in a newspaper if

any is printed in such vi lage, otllerwise by postin up such notices

in five public places therein, and such notice shal state the object

for which each meeting is called.

ARTICLE 2.— Pownas or ran BOARD or Tausrsrs.

§ 2366. General powers. The board of trustees shall have g22,c.2{.P0l.(‘.‘

1, c. ‘ .

H

the following powers:

1. To have a common seal and alter the same.

2. To purchase, hold or convey any estate, real or personal, for the

use of the corporation, so far as such purchase may be necessary to

carry out the objects contemplated by this chapter.

3. To organize fire companies, hook and ladder companies, to

regulate their government and the times and manner of their exercise;

to provide all necessary apparatus for the extinguishment of fires; to

make owners of buildings provide ladders and fire buckets, which are

hereby declared to be appurtenances to the real estate and exempt

from execution, seizure or sale; and if the owner shall refuse to

procure suitable ladders or fire buckets after reasonable notice the

trustees may procure and deliver the same to him; and in default of

payment therefor may recover of said owner the value of said ladder

or fire buckets, by suit before the justice of the peace of the villa e,

and the costs accrued thereby; to regulate the storage of unpow er

and other materials; to direct the construction of a place or the safe

deposit of ashes-, and may under any order by it, entered upon the

proper book of the board, visit, or appoint one or more firewardens, to

visit and examine at all reasonable hours dwelling houses, lots, yards,

inclosures and buildings of every description, discover if ,any of them

are in a dangerous condition and provide proper remedies for such

dangers; to regulate the manner of putting up stoves and stovepipes-,

to prevent out-fires and the use of fireworks and the discharge of fire

arms within the limits of said corporation or such parts thereof as it

may think proper; to compel the inhabitants of such village to aid in

the extinguishment of fire and prevent its communication to other

buildings, under such penalties as are in this chapter provided; to

construct and preserve reservoirs, wells, pumps, and other waterworks,

and to regulate the use thereof, and generally to establish other

measures of prudence, for the prevention or extinguishment of fires

as it shall deem proper. I

4. To declare what shall constitute a nuisance and to prevent,

abate and remove the same and take such other measures for the pres

ervation of the public health as it shall deem necessary.
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5. To restrain from running at large cattle, swine or other

animals.

6. To restrain and prohibit gambling and other disorderly con

duct; to suppress and prohibit the keeping of houses of ill fame; and

to authorize the seizure and destruction of gamblin apparatus.

7. To license, regulate or restrain auction estab ishments, travel

ing peddlers, public exhibitions and the sale of intoxicating liquors

within the corporation.

8. To establish and regulate markets and build market houses

and direct the location of slaughter houses.

9. To lay out, open, grade and otherwise improve the streets,

alleys, sewers, sidewalks and crossings, and to keep them in repair

and to vacate the same.

10. To appoint street commissioners and also firewardens, not

exceeding three.

11. To prohibit the incumbrance of the sidewalks of said village,

and riding or driving thereon except to cross the same.

12. To provide means for keeping and preserving the peace and

quietness of such village.

13. To insure the public property of such village.

14. To purchase, lay out and regulate cemeteries.

15. To plant trees upon public grounds and along the streets of

such village and provide for their culture and preservation, and to

inclose any public square or other public grounds within said corpor

ation.

16. To levy and collect annual taxes not exceeding fifty cents on‘

the hundred dollars valuation, and twenty-five cents poll tax on all

property subject by law to taxation.

17. To levy and collect annually a tax of one dollar on each male

do and two dollars on each female dog owned and kept within such

vil a e. '
18.g To make and establish such by-laws, ordinances and regula

tions not repugnant to the laws of this state as may be necessary to

carry into effect the provisions of this chapter, and to repeal, alter or

amend the same as they shall seem to the board of trustees of such

village to require; but every by-law, ordinance or regulation unless

in case of emergency shall be published in a newspaper in such vil

lage if one is printed therein, or posted in five public places at least

ten days before the same shall take effect.

19. To prescribe fines, nalties and forfeitures for violations of this

chapter or. of any by- aw or ordinance b it established, not

exceeding ten dollars for any one offense, whic may be recovered by

action in the name of the corporation, but such board may remit the

whole or any part of the fine, penalty or forfeiture; provided, that

the fine assessed for the violation of any ordinance requiring a license

shall not be less than the amount required to be paid for such license

although it may exceed the sum of ten dollars.

20. To authorize the construction and maintenance of street rail

ways, water mains and water pipes and gas mains and gas pipes along

or through the streets and alleys within the corporate limits, and to

nt franchises and rights to persons, associations or corporations

or such purposes, and to regulate the same.

§ 2366. Jurisdiction of trustees over public grounds.

The trustees shall have jurisdiction over any commons or public

grounds belonging to said village and shall have power to regulate
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with the consent of the majority of the owners thereof, the

banks, shores and wharves of that portion of any navigable stream

within the corporate limits but no ferries heretofore, or which may

hereafter, be established by law shall be prejudiced or in any man

ner affected by the provisions of this section.

ARTICLE 3.-——AUDITING AND PAYMENT or ACCOUNTS.

§ 2367. Appropriation of moneys. All moneys, however

derived, belonging to such corporation shall only be appropriated for

such objects and defraying such expenses as accrue or necessarily

arise in the exercise of powers granted by this chapter. No appropria

tion shall be made without an order to that effect entered upon a

proper book to be kept for that purpose by such board.

§ 2368. Accounts must be audited. No account or claim

against said village shall be audited or allowed b the board of trustees

unless it is made out fully and itemized, an every such account

audited shall be numbered from one upwards in the order they were

presented and a memorandum of the same entered upon a book to be

kept exclusively for that purpose.

§ 2369. Payment of accounts. No account or claim shall be

paid unless audited and allowed by the board as aforesaid, and no

moneys shall be drawn from the treasury except upon a warrant from

the treasurer signed by the president of said village and attested by

the clerk thereof.

ARTICLE 4.—CORPORATE INDEBTEDNESS.

§ 2370. Contracting loans. No village incorporated under

this chapter shall have power to borrow money or incur any debt or

liability unless the citizen owners of five-eighths of the taxable

property of such village as evidenced by the assessment roll of the

preceding year, petition the board of trustees to contract such debt

or loan, and such petition shall have attached thereto an aflidavit

verifying the genuineness of the signatures to the same; and for any

debt created thereby the trustees shall add to the tax duplicate of

each year successively a levy sufficient to pay the annual interest on

such debt or loan, with an addition of not less than five cents on the

hundred dollars to create a sinking fund for the liquidation of the

principal thereof.

ARTICLE 5.-—QL'ALIFICATION or OFFICERS.

§ 2371. Certain oficers to give bonds. The clerk, assessor,

treasurer, marshal and justice of the peace shall within ten days

after their election or appointment each give a bond payable to the

village with freehold sureties, to such an amount as the board of

trustees shall direct; but the bonds of the treasurer and marshal shall

respectively be for double the amount of the estimated tax duplicate

for the current year.

§ 2372. Books, etc., to be delivered to successor. All

books, vouchers, moneys or other property belonging to the corpora

tion and in the charge or possession of an oflicer of the same shall be

delivered to his successor when qualified.

§24, c.2-1. Pol.C.

§25, c.2l. Pol.C.

am‘(l.

§26, (5.24. I’0l.C.

am "ml.

§27. 0.24. l"ol.(‘.

§28, 0.24. Pol.C.

§ '39. c.24, Po|.O.
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§ 30. c.24. Pol.C.

§31, 0.24. Pol.C.

am'd.

§ 32, c.24, Pol.C.

am’d.

- §$3, 0.24, Pol.C.

am‘d.

§34, 0.24. Pol.C.

am‘d.
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§36, 0.24. l'ol.(‘.

am’d.

§37. 0.24, Pol.C.

ARTICLE 6.4LEvr AND COLLECTION or Taxes.

§ 2373. Board determines amount of tax. The board of

trustees shall before the third Tuesday in May of each year determine

the amount of general tax for the current year.

§ 2374. Duties of assessor. The assessor shall assess all

roperty liable to taxation in such village under such rules and re u

ations as the board may prescribe, and shall make return of is

assessment roll to such board on or before the second Tuesday of

June of each year.

§ 2375. Notice of opening of assessment roll. The trustees

shall cause the clerk of said corporation to put up notices in three or

more public places in said village stating that the assessment roll is

returned and open for inspection, and that on a day and at a place to

be specified in said notice the trustees will hear and decide all com

plaints of and appeals from the acts of said assessor.

2376. Duty of trustees after correction of tax list.

W en the assessment roll shall have been corrected and completed

the trustees shall levy a tax upon the taxable property of said village

to such an amount as they may deem necessary, and shall set oppo

site the name of each person taxed a description and valuation of the

property charged therewith and the amount of tax assessed against

such person; and when such tax list shall have been made they shall

cause a co y thereof with a warrant annexed to be delivered to the

marshal 0? such village. The assessment roll and tax list shall be

deposited with the treasurer of such village, who is hereby charged

with the safe custody of the same.

§ 2377. Warrant to marshal to collect and pay over

taxes. Such warrant shall be under the seal of the corporation,

signed by the president and trustees or a majority of them and

attested by the clerk, and shall command the marshal to collect the

taxes specified in his duplicate within ninety days and pay over the

same and make return of said warrant to the treasurer of said village.

Such trustees may renew such warrant for any period not exceeding

thirt days.

§ £378. Powers of marshal to collect tax. The marshal

shall collect the taxes on said duplicate when so required, and shall

have the same power to enforce collections and shall be ovemed by

the same rules and regulations as county treasurers an collectors,

and shall have authority in like manner to collect by distress and sale

of personal property; but if the tax cannot be so made and it becomes

necessary to sell real estate such tax shall be certified to the county

treasurer, who shall proceed to collect the same as directed by the

law governing tax sales; provided, that this shall not apply to incor

porated cities, villages or towns for which a diiferent method is pro

vided by their charters.

§ 2379. Tax duplicate may be delivered to county col

lector. The trustees of such village may at their option in the first

instance deliver the tax duplicate to the collector of the proper county

on or before the first day of August in each year, instead of the

marshal of such village, and said collector shall enter said tax and, if

delinquent, the interest and penalty thereon upon his duplicate.

§ 2380. Compensation of county and town treasurer. The

treasurer of such county shall collect the corporation taxes upon such
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duplicate as other taxes are collected, and pay the same over to the

treasurer of such corporation. The treasurer shall be allowed and

paid by the corporation the same compensation as is paid by the

county for like services.

§ 2381. Special taxes assessed to be a lien. All taxes

assessed by the board of trustees of villages incorporated under the

provisions of this chapter for the gradin , paving or otherwise improv

ing the streets of the village, or for bui ding or repairing sidewalks,

shall be a lien on the lots or pieces of ground subject to the same

from the time the amount thereof shall have been ascertained; and

in case any error or irregularity should occur in levying or collecting

any such tax, proceedings may be taken anew so as to obviate any

such error or irregularity.

§ 2382. Special taxes, how collectible. Penalty for delin

quency. Such special tax shall be due and may be collected as the

improvements are completed in front of or along or upon any block,

lot or piece of ground, or at the time the improvement is completed,

as may be provided in the ordinance levying the tax. Such tax

if not paid within thirty days after becoming due shall have added

thereto a penalty of ten per cent and shall bear interest from the day

of sale at the rate of twenty-five per cent per annum, to be computed

on the tax, penalty and costs of sale.

§ 2383. What costs may be included in special tax. The

cost and expenses of grading, filling, paving, macadamizing, culvert-'

ing, curbing and ditching or otherwise improving streets, sidewalks,

alleys, avenues or lanes at their intersections, may be included in the

special tax levied for the improvement of any street, sidewalk, alley,

avenue or lane as may be deemed best by the board of trustees of

such village.

§ 2384. Marsha.l’s duty in relation to special taxes. When

the special tax is levied it shall be the duty of the marshal of such

village to calculate the amount of tax on each block, lot or piece of

ground, and file a statement thereof with the village clerk, who shall

as soon as the tax is due on any block, lot or piece of ground issue a

certificate describing it, its number and lot and block, and stating the

amount of tax due thereon, and the name of the erson entitled to the

same. and the purpose for which said tax was evied; and such cer

tificate so 'ven shall be the tax warrant of the collector, and shall be

by the Olfifi placed in the hands of the marshal, and he shall keep a

record of all such warrants and enter on the margin of such records all

amounts paid and by whom paid.

ARTICLE 7. —P,owr.Rs AND Dorms or Orrrcsas.

§ 2385. Duties of village treasurer. The treasurer of each

incorporated village shall so keep his accounts as to show where and

from what sources all moneys paid him have been derived, and to

whom and when such moneys or any part thereof have been paid.

The treasurer shall grant all licenses authorized by this chapter upon

the presentation of the receipt of the marshal that the money there

for has been paid to said marshal. His books, accounts and vouchers

shall at all times be subject to the examination of the board of trus

tees, and it is its duty to examine the same at a regular meeting of

such board on some day between the first and last Mondays of April

in each year, and have a settlement with said treasurer.

§ 58, c.2~l. l’ol.(7.

am'd.

§59. 0.24. Pol.(l.

§ 60, 0.24. Po1.(.‘-.

am‘d.

§ 61.0.24, P0l.C.

am'd.

§38. c.‘2.4, Pol.C.

am’d.
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§a9,c.24,Po1.C. § 2386. Board of trustees to publish receipts and expend

itures. It shall be the duty of the board of trustees immediately

after the annual settlement with the treasurer of said corporation to

publish in a newspaper if one is published therein, or if there is no

newspaper then by posting in three or more public places, an exhibit

of the receipts and expenditures specifying the sources of such re

ceipts, what appropriations were made, for what objects, and the

specific amount of each.

§40. <1-'14; P01-<3 § 2387. Duties of clerk. The clerk of such village shall have
am d‘ the custody of the records, books and papers of the board of trustees

and shall attend all meetin and keep a record of the proceedings of

said board, and shall per orm all other duties appertaining to his

office, as required of him by the by-laws.

§41.<-.24’, Poll‘. § 2388. Powers of marshal. The marshal of such village

‘"“d' shall be a peace officer and shall possess the powers and be subject

to the liabilities possessed and conferred by law upon sheriffs in exe

cuting the orders of the trustees or enforcing the by-laws and ordi

nances of said village.

§42.¢-24.P<>1-<‘- § 2389. Trustees to superintend grading, etc. The board

of trustees shall superintend the grading, paving and improving of

streets and the building and repairing of sidewalks.

slam-24. P<>1-(1 § 2390. Firewardens, duties of. The firewardens shall attend

all fires and give their personal superintendence to extinguish the

same, and do all other acts required by the by-laws, and obey all orders

iven by the board of trustees in relation to the fire department.

stees shall by virtue of their oflice be firewardens.

§4-l.C.‘.‘l_.P0l.(‘. § 2391 . Compensation of village oflicers. The trustees,
‘““ ‘L clerk, assessor, treasurer, marshal and justice of the peace shall respec

tively receive for their services such compensation as the board of

trustees in their b -laws may decide; and the board shall cause other

ofiicers of such village to be paid for their services a just and reason

able compensation.

ARTICLE 8.—SIr>EwALxs AND STREETS.

§1.¢.1o1.1a-:. § 2392. Sidewalks, streets, etc. Petition for building or

repairing. Whenever two-thirds of the resident owners in number

or in value of real estate boundin both sides of any street not less

than one square, shall petition toiave such street graded, paved or

otherwise improved or the sidewalk thereof built or repaired, or when

two-thirds of the owners of real estate in number or in value on one

side of such street shall desire a sidewalk on that side, it shall be the

duty of such board to levy and cause to be collected by tax upon

the owners of the real estate, on such street or part of street such a

sum of mone as is necessary for the improvement of said street or

sidewalk or t e building of said sidewalk in front of each of the respec

tive lots or at the side of any corner lot or lots or real estate; provided,

however, that no real estate shall be taxed as aforesaid for sidewalks

built or improvements done at a greater distance from the front of

said real estate than one-half the distance to the opposite side of said

street.

§,6_c_24_;».,,_(~_ § 2393. No one exempt from highway tax. Nothing con

‘“”"1- tained in this article shall exempt the inhabitants of any village from

the payment of highway taxes legally assessed, nor from the forma
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tion of one or more road districts irrespective of the corporate limits

of such village. '

Aarrc-LE 9.——EX’I‘ENSION or Coaronars Lmrrs.

§ 2394. Addition to corporation. When two-thirds of the

owners of a tier of out-lots adjoining an incorporated villa e shall

sign a petition asking that the corporate limits of said vil a e be

extended so as to include said out-lots, the board of trustees 0 said

village shall cause said petition to be recorded and make an order

that said tier of out-lots shall thereafter be included and constituted

a part of said corporation, and the inhabitants residing thereon and

owners thereof shall be subject to and entitled to all privileges of said

corporation.

§ 2395. Annexing additional lot‘-B. Whenever there shall be

lots laid off and platted adjoining such vill e, and a record of the

same is made in the register of deeds’ office o the proper county, the

trustees may by a resolution of their board extend the boundary of

such village so as to include such lots; and the lots thus annexed

shall thereafter form a part of such village and be within the juris

diction thereof. The trustees shall immediately thereafter file a copy

of such resolution, together with a plat and map of survey defining

the boundaries of such addition, in the office of the register of

deeds.

2396. Proceedings of trustees to annex additions.

W en any village shall desire to annex contiguous territory thereto

not platted or recorded, the trustees shall present to the board of

county commissioners a petition setting forth the reasons for such

annexation, and shall accompany the same with a map or plat accu

rately describing by metes and bounds the territory proposed to be

attached, which shall be verified by atfidavit. Such trustees shall

give thirty days’ notice by publication in a newspaper printed in such

village, if any, otherwise in the county, and if there is none in the

county then b posting up such notice in five or more public places

within the village; a copy of such notice shall be served upon the

owner of such tenitory if known and is a resident of the county.

§ 2397. County commissioners to hear and order annex

atlon. The board of county commissioners upon the reception of

such- petition shall consider the same and shall have the testimony

offered for or against such annexation, and if after inspection of the

map and the testimony being heard such board is of the opinion that

the prayer of such petition should be granted it shall cause an entry

to be made on the order book specifying the territory annexed, with

the boundaries thereof according to the survey, which entry or an

attested copy thereof shall be conclusive evidence in all courts of

such annexation.

ARTICLE 10.—DISSOLUTION or CORPORATION.

§ 2398. Petition for election, etc. When an application

signed by one-third of the legal voters of any incorporated village

shall be presented to the board of trustees in writing asking for a dis

solution of the corporation, setting forth the reasons therefor, it shall

be competent for the board if it deems the reasons good to call a

§ 47, (1.24. P0l.C.

am‘d.

§48, c.24, Pol.C.

am (1.

§ 49, c.24. Pol.C.

am'd.

§50. c.24. Pol.C

§5l. 0.24 Pol.C.

am‘d.
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§52, c.24, l’0l.(‘.

§ 53, 0.24. Pol.C.

am 'd.

{£154. c.24. l‘ol.C.

am’d.

§55. 0.24. P0l.C.

n.m‘d.

§ 1. c. 134. 1881.

am'd.

§ 1. 0.134. 1881.

meeting of the voters of such village by giving ten days’ notice there

of as provided in this chapter, to determine whether such corpora

tion shall be dissolved. The board of trustees shall preside at such

meeting and the polls shall be opened as at other elections, and the

voters shall vote by ballot, “yes” or “no.” If a majority of all the

votes given shall have thereon the word “yes,” and such votes shall

have been given by two-fifths of all the legal voters in such villa e,

a statement of the vote signed by the president and attested by tine

clerk shall be filed in the oifice of the register of deeds of the county,

and such village shall at the expiration of six months from the time

of holding such meeting cease to be a corporation, and the property

belongin to such corporation after the payment of its debts and lia

bilities s all be disposed of in such manner as a majority of the

voters of such village at any special meeting thereof may direct.

§ 2399. Dissolution not to a.fi‘ect contracts. No such dis

solution shall aifect the rights of any person in any contract or agree

ment to which such corporation is a party.

ARTICLE 11. — l\I1s0ELI.A:<noUs.

§ 2400. Proof of compliance with law by village. When

ever any suit shall be instituted by an incorporated village it shall

not be required to show its compliance with any of the provisions of

this chapter as to its organization or publication of by-laws or ordi

nances, unless the same is controverted under oath.

§ 2401. Towns and villages may adopt this chapter.

Any town or village heretofore incorporated may by resolution of the

board of trustees or other municipal board thereof entered upon the

record book of the corporation become incorporated under this chap

ter, but the same shall be deemed a surrender of all the rights and

franchises acquired‘ under any former act of incorporation or acts

amendatory thereto. A copy of such resolution shall be filed with

the register of deeds of the proper county and'entered by him of

record. Trustees and other oiiicers of such incorporated towns or

villages by whatever name designated, performing duties of a like

nature to those required of oflicers, created by this chapter shall con

tinue to be the officers of such towns or villages, under the names

specified in this chapter, until their successors are elected and

qualified.

§ 2402. When debt not nullified. No debt or liability due

to or from any incorporated town or village shall be unpaid by reason

of such town or village being brought within the provisions of this

chapter and becoming incorporated under it.

ARTICLE 12.-—PRocE1)UaE IN VILLAGE JUsrIos’s COURT.

§ 2403. Village justice, jurisdiction Of. Justices of the

peace of any village organized under the provisions of this chapter

shall have exclusive jurisdiction to hear and determine all offenses

against the ordinances of such village, and concurrent jurisdiction

with all other justices in all civil actions and in all criminal actions

for offenses against the laws of the state, committed within the

county where such village is situated.

§ 2404. Procedure in, how governed. Whenever com

plaint shall be made to the justice of the peace of such village, upon
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oath or aflirmation of any person competent to testify against ‘the

accused, that an offense has been committed of which such justice of

the peace has jurisdiction, said justice of the peace shall forthwith

issue a warrant for the arrest of the ofiender, which warrant shall be

served by the marshal of the village, the sheriff or any constable of

the county, or an person specially appointed by the justice for that

purpose, and in al preliminary examinations before such justice he

shall be governed by the code of criminal procedure, and in all trials

before such justice for offenses against the state he shall be governed

by the justices’ code.

§ 2406. Duty of justice when defendant appears. When

any person shall be brought before such justice of the peace upon a

warrant it shall be his duty to hear and determine the complaint

alleged against him.

§ 2406. Proceedings when trial is postponed. Upon good

cause shown such justice may postpone the trial of the cause to a

(lay certain, in which case he shall require the defendant to enter into

an undertaking with sufficient surety conditioned that he will appear

before such justice at the time and place appointed, then and there

to answer the complaint alleged against him.

§ 2407. Justice to summon witnesses. It shall be the duty

of such justice to summon all persons whose testimony may be

deemed material as witnesses at the trial, and to enforce their attend

ance by attachment, if necessar , and when a trial shall be continued

by such justice he may verbally notify such witnesses as may be

present to attend before him at the time to which the action is con

tinued, to testify therein, and such verbal notice shall be as valid as

a summons.

§ 2408. Trials, how governed. All trials before such justice

shall be governed by the criminal procedure applicable to justices’

courts.

§ 2409. Judgment when defendant found guilty. In all

trials for offenses under the ordinances of the village, if the defend

ant is found guilty the justice shall render judgment accordingly. It

shall be part of the judgment that the defendant stand committed

until the judgment is satisfied, in no case to exceed one day for every

seventy-five cents of the fine and costs assessed against such defendant.

§ 2410. Justice is peace officer. Court open every day.

Such justice shall be a conservator of the peace and his court shall

be opened every day except Sunday to hear and determine any and

all cases cognizable before him; and he shall have power to bring

persons forthwith before him for trial. No act shall be performed by

hinli on Sunday except to receive complaints, issue process and take

bai .

§ 2411. Appeals. In all cases before such justice an appeal

may be taken by the defendant to the district court of the county in

which such villa e is situated; but no appeal shall be allowed unless

such defendant s all within ten days enter into an undertakin with

sufiicient sureties to be approved by such justice, conditioned for the

payment of the fine and costs and costs of appeal, and that he will

render himself in execution thereof in case such appeal is determined

against him.

§ 2412. Punishment for violation of ordinances. Any

person convicted before such justice of an offense against the

§ 63.0.24, l’0l.C.

§6-1, 0.24, P0l.C.

§ 65, 0.24. Pol.C.

c.24. Pol.C.

§88. 0.24. POLO.

5'69. c.24. Pol.(‘..

am‘d.
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§ 71. (1.24, Pol.C.

am d.

§72, c.2-1. P0l.C.

§ 73. c.24. Pol.C.

' §'i4, 0.24, l’0l.(‘.

_ §5’i. (‘.24. Pol.(‘.

am’(l.

ordinances of the village shall be punished by fine as may be

regulated by ordinance.

§2413. Power of justice. Jury Appeals. The justice of

the peace of the village shall have power to enforce obedience to all

orders, rules, judgments and decrees made by him; and he may fine

or imprison for contempt offered to him while holding court or

to process issued or orders made by him, in the same manner and to

the same extent as provided for courts of justices of the peace. From

any final conviction, sentence or judgment of said court an appeal

may be taken to the district court within the time and in the manner

prescribed for taking appeals from justices’ courts and the district

court shall on such appeals take judicial notice of all the ordinances

of such village. Actions before such justices of the peace, arising

under village ordinances, shall be tried and determined by such

justices of the peace without the intervention of a jury unless

the defendant demands a trial by jury; and when a demand shall be

so made the trial shall be by jury of twelve citizens of such vill ehaving the qualifications of jurors, who shall be summoned by figs

marshal upon a venire issued by such justice of the peace. The

venire for a jury shall contain eighteen names, three of which shall be

stricken ofl’ the list by the defendent and three by the marshal; the

remaining twelve names shall constitute a jury for the trial of

an action. If there is any challenge for cause such justice of the

peace shall try the question in a summary manner, and he may

examine the challenged jurors under oath.

§ 2414. Fees of jurors. Such jurors shall each be paid fifty

cents for their services in each action.

§ 2415. Costs of jury taxed to defendant, when. In case

the defendant is found guilty the costs of the jury shall be taxed

against him as a part of the costs of the action and the amount

thereof shall be a part of the judgment.

§ 2416. Proceedings, how governed. In all actions not

herein specially provided for the process and proceedings of the court

of such justice of the peace shall be governed by the laws regulating

proceedings in justices’ courts in criminal actions.

ARTICLE 13.—ORDINANCES.

§ 2417. How ordinances may be proven. All ordinances

of the village may be proven by the ordinance book or the certificate

of the clerk of the village under the seal of the vill ;and when

printed in a newspaper or published in book or pamphlet orm and pur

porting to be published or printed by authority of the village, may

be read and received in all courts and places without further proof.

556



Cities and Villages. POLITICAL CODE. §§ 2418-2422

CHAPTER 30.

MISCELLANEOUS PROVISIONS RELATING TO CITIES

AND VILLAGES.

ARTICLE 1.—TOWN P1.a'rs.

§ 2418. Survey and plat to be made. When any person §1.c.26,Pol.C.

wishes to lay out a town in this state or an addition or subdivision of

out-lots, such person shall cause the same tob e surveyed and a plat

thereof made which shall particularly describe and set forth all the

streets, alleys, commons or public grounds and all in and out-lots or

fractional lots within or adjoinin said town, giving the names, width,

courses, boundaries and extent 0% all such streets and alleys.

§ 2419. Lots and squares numbered. All the in-lots in- § 1_¢_10$,13,q7_

tended for sale shall be numbered in progressive numbers or by

squares in which they are situated, and their precise length and width

shall be stated on said map or plat; and out-lots shall in like manner

be surveyed and numbered and their precise length and width stated

on the plat or map, together with any streets, alleys or roads which

shall divide or border the same.

§ 2420. Base line, how formed. The proprietor of the town, §=1- 0- 26- l‘01-C

addition or subdivision of out-lots, by himself or agent, shall at the

time of surveying and laying the same out cause to be planted and

firmly fixed in the ground on the line of the main streets of said town

two good and suflicient stones of such size and dimension as the sur

veyor shall direct, said stones to be at least two hundred and fifty

yards apart; and the line thus formed shall be a base line from which

to make future surveys; and the point or points where the same may

be found shall be distinguished on the plat or map.

§ 2421. Plat to be certified and acknowledged. The plat §4.c.26,Pol.C.

or map after having been completed shall be certified by the surveyor

and the officers; and every person whose duty it shall be to comply

with the foregoing requirements shall at or before the time of offer

ing said plat or map for record acknowledge the same before some

person authorized to take acknowled ments. A certificate of such

acknowledgment shall by the oflicer ta ing the same be indorsed on

the plat or map, which certificate of the survey and acknowledgment

shall also be recorded and form a part of the record.

§ 2422. Lands donated or granted. Streets. When the plat gm.-.>¢a.r<>1.c.

or map shall have been made out and certified, acknowledged and re

corded as required by this chapter, every donation or grant to the public,

or to any individual, religious society, or corporation, marked or noted

as such on said plat or map, shall be deemed a sufficient conveyance

to vest the fee simple of such parcel or parcels of land as are

therein expressed, and shall be considered to all intents and purposes

a general warranty against such donors, their heirs or representatives,

to said donees, or grantees, for their use for the uses and purposes

therein named, expressed and intended, and no other use and purpose

whatever; and the land intended to be used for the streets, alleys,

ways, commons or other public uses in any town, city or addition

thereto shall be held in the corporate name thereof in trust to and

for the use and purposes set forth and expressed or intended.
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§ 6. C. 26. P0]. (‘.

§7, c. 26. P01. (‘.

§ 8. c. 26, Pol. (‘.

§9, c. 26. P011‘.

§ 10, 0.26, Pol.(‘.

§ 12. 0.26. l'ol.(‘.

§1:<l. (2.26. Pol.C.

§ 2423. Record of plat in unorganized counties. If the

county in which said town or addition is situated shall not be organ

ized, the plat or map shall be recorded in the ofiice of the register of

deeds of the county to which such county is at the time attached for

judicial purposes.

§ 2424. Towns already laid out must comply with this

chapter. When any town, addition or subdivision has been here

tofore laid out and lots sold in this state by agents or proprietors, and

a plat or map of the same has not been acknowledged and recorded in

conformity with acts heretofore in force, it shall be the duty and it is

hereby required of the county commissioners or a majority of them

in such county, or proprietor or proprietors who have laid out the

same, or his or their legal representatives, to have the same fairly,

fully and clearl made out, acknowledged and recorded in the proper

county, in the fbrm and manner required b this chapter; noticing

and particularly describing the donation of ands or otherwise to in

dividual societies, bodies politic, or for common or public purposes;

provided, that if the lots shall have been differently numbered and

sales _made and they cannot be conveniently changed they shall be re

tumed as originally stated; but in all other respects the plat or map

shall conform to the requirements of this chapter.

§ 2425. Fees of surveyor and register. The surveyor who

shall lay out, survey and plat any town or addition shall be entitled

to receive twent -five cents for each and every in and out-lot the same

may contain, un ess otherwise agreed, and the register of deeds of the

county recording the same shall receive the sum of two cents for each '

and every lot as aforesaid; the said plat and survey to be by him

transcribed or copied into a book to be provided for that purpose.

§ 2426. Penalty if sale or lease is offered before compli

ance with this act. If any person or persons shall dispose of, offer

for sale or lease for any time any out or in-lots in any town, village

or city or in any addition to any town, village or city or any part

thereof, which shall hereafter be laid out, until all the foregoing re

quirements of this chapter shall have been. complied with, every per

son so otfending shall forfeit and pay the sum of ten dollars for each

and every lot or part of a lot sold or disposed of, leased or offered for

sale.

Q 2427. Penalty if ofilcer or other persons neglect to do

dlity. If any officer or person whose duty it is to comply with any

of the requirements of this article shall neglect or refuse so to do, he

shall forfeit and pa a sum not less than ten nor more than one hun

dred dollars for eac month he shall dela a compliance.

§ 2428. Forfeitures and liabili es. All forfeitures and lia

bilities which may be incurred or arise under this chapter shall be

prosecuted for and recovered in the name of the county treasurer; and

any oflicer paying over any money to such treasurer, received under

any of the provisions of this chapter, shall take his receipt therefor

and forthwith file such receipt with the county auditor, and he shall

charge the amount of such receipt against said treasurer on the books

of the county.

ARTICLE 2.—VA('ATl<)N or Pmrs BY Drsrarcr Oouar.

§ 2429. District court may alter or vacate towns. The

district court is authorized and empowered on application made by
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the proprietors of any town within the county to alter or vacate the

same or any part thereof.

S 2430. Notice of application, how given. If any proprietor §14,e.2s, 1'<n.('.
ofla town shall be desirous of altering or vacating the same or an

part thereof, such proprietor shall ive notice in writing of suc

intended application in at- least two 0 the most public places in the

county wherein such town may be situated, and insert a copy thereof

in a newspaper printed or in circulation in said county if there is one,

at least forty days prior to the sitting of the court to which he intends

to make such application.

§ 2431. Proceedings for. If such applicant shall produce to §15.c.:w.l’o1.<'.

the court satisfactory evidence that the notice required by the pre

ceding section has been given, the court shall proceed to hear and

determine such petition, and may alter or vacate such town or any

part thereof, and order the proceedings thereon to be recorded by the

clerk with the records of the court.

ARTICLE 3. — VACATION or PLATS BY WRITTEN DECLARATION.

§ 2432. Plats, how vacated. Any plat of any town, village §1.c.109,1887.

or city or addition thereto or any subdivision of land may be vacated

by the proprietors thereof at any time before the sale of any lots

therein by a written instrument declaring the same to be vacated,

duly executed, acknowledged or proved and recorded in the same

oflice with the plat to be vacated; and the executing and recording of

such writin shall operate to destroy the force and effect of the record

ing of the p at so vacated, and to divest all public rights in the streets,

alleys, commons and public ounds laid out as described in such plat.

And in cases where any lots ave been sold the plat may be vacated as

herein provided by all the owners of lots in such plat joining in the

execution of the writing aforesaid; provided, that this article shall not

be construed as applying to any of the territory included within the

limits of any incorporated city, town or village created and organized

under and by virtue of a special act.

§ 2433. Part of plat Vacated, how. An part of a plat may § 2.1:. 1oo,1ssv.

be vacated under the provisions and subject to t e conditions of this .

article; provided, such vacating does not abridge or destroy any of the

rights and privileges of other proprietors in said plat; and provided,

further, that nothing contained in this section shall authorize the

closing or obstructing of any public highways laid out according to

law.

S 2434. Proprietors’ rights when vacated. When any part § 3,c. 109,188?
of la plat shall be vacated as aforesaid the proprietors of the lots so

vacated may inclose the streets, alleys and public grounds adjoining

said lots in equal proportion.

§ 2435. Register of deeds to mark plat. The register of §4.c.109.1887.

deeds in whose oflice the plats aforesaid are recorded shall write in

plain, legible letters across that part of said plat so vacated the word

“vacated,” and also make a reference on the same to the volume and

page in which such instrument of vacation is recorded.

§ 2436. Owner may plat again. The owner of any lots in a g 5,c.109,1887.

plat so vacated may cause the same and a proportionate part of adja

cent streets and public grounds to be platted and numbered by the
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§ 1, c. 104. 18.87.

am 1|, -
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am’d.
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am’d.
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county surveyor, and when such plat is acknowledged by such owner

and recorded in the oflice of the register of deeds such lots may be

conveyed and assessed by the numbers given them on such plat.

ARTICLE 4. —— CHANGING LIMITS or Crrrss, Towns AND VILLAGES.

§ 2437. Limits may be extended, On petition in writing

signed by not less than three-fourths of the legal voters and by the

owners of not less than three-fourths, in value, of the property in any

territory contiguous to any incorporated city or town or village and

not embraced within the limits thereof, the city council of the city or

the board of trustees of the town or village, as the case ma be, may

b ordinance annex such territory to such city, town or vil age upon

fiiing a copy of such ordinance with an accurate map of the tenitory

annexed, duly certified by the mayorof the city or the president of

the board of trustees of the town or village in the ofiice of the register

of deeds of the county where the annexed territory or the greater

portion of it is situated, and having the same recorded therein.

§ 2438. Limits may be restricted. On petition in writing

signed by not less than three-fourths of the legal voters and by the

owners of not less than three-fourths, in value, of the property in any

territory within any incorporated city, town or village, and being

upon the border and within the limits thereof, the city council of the

city or the board of trustees of the town or village, as the case may

be, may disconnect and exclude such territory from such city, town

or village; provided, that the provisions of this section shall only

apply to lands not laid out into city, town or village lots or blocks.

§ 2439. Notice of petition to be published. No final action

shall be taken by the city council or the board of trustees, as the case

may be, upon any petition presented in pursuance of the provisions

of the last two sections until notice of the presentation of such peti

tion has been given by the petitioners by publication at least once in

each week for two successive weeks in some newspaper published in

the city, town or vill e where the petition is presented; or if no

newspaper is publishe therein, then in the newspaper published

nearest thereto.

§ 2440. Petition presented to district court, when. Upon

the failure of the city council, or the board of trustees, as the case

may be, to grant the request contained in any petition presented in

accordance with the provisions of sections 2437 and 2438, for thirty

days after the last publication of the notice provided for in the last

section, or upon a refusal to grant such request, the petitioners may

present their petition to the district court of the county in which

such city, town or village or the greater portion of it is situated, by

filing such petition with the clerk of said court. Notice of such filing

shall be served by the petitioners upon the mayor of the city or the

president of the board of trustees, as the case may be, together with

a notice of the time and place when and where a hearing will be had

upon such petition, at least ten days before the date of such hearing.

The hearing on the petition may be had at a regular or special term

of the district court or by the court in vacation.

§ 2441. Duty of court. If upon the hearing the court shall

find that the request of the petitioners ought to be granted and can

be so nted without injustice to the inhabitants or persons inter

ested the court shall so order. If the court shall find against the
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petitioners the petition shall be dismissed at the cost of the peti

tioners.

til 2442. Map to be flled. When any territor is annexed by

o 'nance or by order of court to any city, town or vil age as provided

in this article, it shall be the duty of the mayor of the city or of the

president of the board of trustees of the town or village, as the case

ma be, to cause an accurate map of such added territory, together

wit a copy of the ordinance for the annexation or a copy of the order

of court therefor, duly certified, to be filed and recorded in the ofiice

of the register of deeds of the county in which such added territory

or the greater portion of it is situated. If ten'itory is disconnected

or excluded from any city, town or village a copy of the ordinance or

judgment therefor shall be so filed and recorded, at the expense of

the petitioners therefor. -

ARTICLE 5.—CHANGING Namrzs or Towns on VILLAGES.

§ 2443. Petition. When any number of the inhabitants of

any town or vill e shall desire to change the name thereof, there

shall be filed in t e office of the county auditor a petition for that

purpose, which must be si ed by at least two-thirds of the qualified

electors of said town or vi a e, setting forth the name by which said

town or village is known, its ocation as near as practicable, and giv

ing the name which they desire the town shall thereafter be known by.

§ 2444. Notice. Notice of the filin of such petition and the

time and place when the same shall be eard and the objects and

purposes thereof shall be given by posting up a written or printed

notice in at least five public places in the town or village, the name of

which is sought to be changed, at least four weeks before the meet

ing of the board of county commissioners.

§ 2445. Duty of county commissioners. At the next regu

lar meeting of the board after such notice shall have been posted as

aforesaid, the board shall proceed to hear and determine the petition

unless the hearing is for good cause continued until the next meeting;

and the board shall on the hearing of said petition also hear any

remonstrance against the proposed change; and if on the hearing it

shall appear to the board that two-thirds of the qualified electors of

the town or villa e in good faith signed said petition for change of

name and desire the same, then the board shall order said name to

be changed as prayed for.

§ 2446. Record. The order of the board shall thereupon be

entered of record, giving the name of the town or village as set forth

in such petition, the new name given, the time when the change shall

take etfect. which shall not be less than thirty days thereafter, and

directing that notice of said change shall be published in at least one

newspaper published in the county, if any, and if there is no news

paper published in the county, then such notice shall be published

by posting the same for four weeks on the front door of the court

house in which the last term of the district court of said county was

held.

§ 2447. Proof of publication to be filed. Proof of such publi

cation shall be filed in the ofice of the county auditor; and on the day

fixed by the board as aforesaid the change shall be complete; pro

vided, that whenever the name of any town or village shall be changed

§ 6, c. 104, 1887.

am’d.
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§ 2, c. 31. 1885.

§ 3. c. 31. 1885.

§ 4, c. 31, 1885.
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under the provisions of this article the county auditor shall immedi

ately notify the register of deeds who shall note the change of name

upon the plat of said town or village with the date thereof.

§ 6, .,-_ 3;, 1385, § 2448. Costs. In all cases arising under the provisions of this

article where there is no remonstrance or op osition to said petition,

the petitioners shall pay all costs-, but in all) other cases costs shall

abide the result of the proceedin and be taxed to either party in the

discretion of the board, or divide equitably between the parties.

ARTICLE 6.—-CHANGING Waans.

§ 1_¢_n0,1&.~,7_ § 2449. Petition. Notice. V5/hena petition shall be presented

to the mayor and council of any city or the president and trustees of

any town or village, signed by a majority of the legal voters thereof,

to be determined by the number of names on the poll list of the last

regular election, praying for a change in the name, number or boun

dary of wards of said city, town or village, the council of such cor

poration shall at once cause to be published in a weekly newspaper of

the city or village in at least three issues a notice of the day, hour

and place of meeting at which they will consider such petition.

§ 2_c_110,1881_ § 2450. Council may order change, when. If it shall appear

to the council or trustees that the change petitioned for is desirable

and for the best interests of the city, ‘town or village the council ma

by a majority vote of all the members elect order the change desired:

but no such change shall take effect until the next regular election.

§ -_,_c_1,0_188-,_- § 2451. Plats and records to be changed. The council

shall direct the corporation attorney to cause such needful changes

in papers, plats and matters of record as the change may demand.

5 4,<,_110,1587_ 2452. Duty of clerk. It shall be the duty of the town,

vil age or city clerk or auditor to make such changes in assessment

lists as the change in wards necessitates.

§5_¢_110,1gg1_ § 2453. Manner of holding election in new ward. Ten

days before the next regular election the council shall designate the

proper polling place or places for the new ward or wards, appoint

judges and clerks, and make all necessary provisions for holding the

election in the new ward or wards, naming the several ofiicers to be

chosen.

ARTICLE T.—~LocA'r1'.~:c AND VACATING STREETS AND ALLEYS.

§ 1,e_111_1g37_ 2454. Power to open, improve and vacate streets and

eys. Any city, town_or villagp is authorized and empowered by and

through its proper municipal o cers to lay out, open, grade and other

wise improve the streets, alleys, sewers, sidewalks and crossings

therein and to keep them in repair and to vacate the same.

§ 1,¢_10'.-,1,_<§.-1, § 2455. Petition: VVhenever a majoi_'it_y_of the resident owners

of real estate situated in any block or subdivision of any city, town or

village in the state shall be desirous of locating an alleyway through

such block or subdivision when said block or subdivision contains no

alleyway, they shall after having given notice of their intention so to

do by publishing notice thereof in a newspaper printed and published

in the city, town or village wherein said block or subdivision is situated

for three consecutive weeks, once in each week prior thereto, present

- their application in writing to the judge of the district court of the

county describing the proposed location of the proposed alleyway.
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§ 2456. Commission to appraise damages. Upon the pre

sentation to him of such application, together with due proof of

publication of the notice required in the preceding section, the judge

shall appoint three commissioners to appraise the dama es, if any, to

the property in the block or subdivision wherein said alleyway is

sought to be located. Said commissioners in their appraisement may

and shall take into consideration and offset any advantage to abutting

property against the damages thereto.

§ 2457. Damages and costs assessed against property.

Said commissioners shall thereupon locate said alle way and make

their retum forthwith to said court, which return shall contain a plat

of the block or subdivision showing the location of the proposed

alleyway, a statement of the damages to each lot or parcel of land in

said block or subdivision, together with the ag egate amount of the

dam es, and if such location is ranted by t e court said damages

and a ‘costs of the proceedings sha l be entered up against said block

or subdivision and be a first lien thereon against each lot or parcel in

proportion to the assessed valuation thereof by the last assessment

next preceding the date of the nting of said order, and shall be by

the clerk of said court certifie to the county auditor of the county,

who shall in making out the duplicate assessment and tax of said

county next thereafter enter said sums therein in a separate column

opposite the description of the property ainst which the taxes so

remain unpaid, and such taxes shall be co ected in the same man

ner and by the same person as the general taxes of said county

are collected, and shall when so collected be paid over to the person

entitled thereto.

§ 2458. Notice to be posted, when. If no paper is published

in such city, town or village, then the notice required in section 2455

to be published . may be posted in three public places within such

city, town or village for the period of thirty days, in lieu of such

publication.

Aarrcma 8. —WA'rEa\\'oaKs AND FIRE APPARATUS.

§ 2459. Power of municipalities to provide. All cities,

towns and villages in this state having a population of one thousand

inhabitants or more are authorized and empowered to purchase, erect,

lease, rent, manage and maintain any system~ or part of system of

waterworks, hydrants and supply of water, telegraph fire signals

or fire apparatus that may be of use in the prevention and extinguish

ment of fires; and to pass such ordinances penal or otherwise as may

be necessary for the full protection, maintenance, management and

control of the property so leased, purchased or erected. The city

council or board of trustees of such city or municipal corporation is

authorized and empowered to assess, levy and collect taxes for the

purposes aforesaid, and to do all acts necessary to carry such lease

and contracts of purchase, erection or maintenance into effect, and to

pay the stipulated rent or contract prices for the property so leased,

purchased, erected or to be maintained; provided, that any such lease

or contracts for purchase, erection or maintenance which shall stipu

late for an annual payment greater than an annual levy of five mills

on each dollar of the assessed valuation of such city or municipal

corporation shall not be authorized until the contract providing there

for shall first have been submitted to a vote of the people of such city

§ 2. 0. 107. 1887.

g a. c. 101, 1887.

§ 1, c. 105, 1881.
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§ 2. c. 105. 1887.

am'd.

§ 1. c. 134, 1593.

§ 1, c. 53, 1887.

§ 2, c. 53, 1887.

or municipal corporation at a general or special election and ratified

by a majority of the voters of said city or municipal corporation voting

at such election.

§ 2460. HOW construed. The last section shall not be con

strued to modify or affect the power of any city, town or village or

the power of the city council or board of trustees thereof as authorized

and granted by the charters of such cities, towns or villages or the

laws under which they were incorporated, where said charter or law

shall have expressly given to such municipality the power to lease

rent or maintain such property.

§ 2461.. Election to determine sale. When any city, town

or village shall own the waterworks system of such city, town or

village, neither the city council nor the authorities of any such city,

town or village shall have authority to sell or d.isp0se_of such water

works system, mains, pumping stations or any part thereof, unless

the proposition to sell the same shall first have been submitted to the

legal voters of such city, town or villa e at a special election called

for that purpose, and such sale shal have been authorized by a

majority vote of all the votes cast at such election; provided, that

nothing herein shall prevent the city council of any city from selling

or disposing of any machinery, material or other property belonging

to any such system which may have become inadequate or insuflicient

for the purpose for which the same was intended to be used.

ARTICLE 9. ——INSURANCE TAX FOR FIRE DEPARTMENTS.

§ 2462. Duty of clerk. The clerk of each city, town or village

in this state having an organized fire department shall on or before

the thirty-first day of October in each year make and file with the

state auditor his certificate stating the existence of such department,

the date of its organization, the number of steam, hand or other

engines, hook and ladder trucks and hose carts in actual use, the

number of organized companies, the number of members of each

company, and the system of water supply in use in such department,

to ether with such other facts as the auditor may require.

§ 2463. State auditor to furnish blanks. Insurance com

panies to make statement. The blanks required by law to be

furnished by the state auditor to insurance companies shall contain

the names of the cities,'towns and villages entitled to benefits under

this article, and every insurance compan doing business in this state

shall include in its annual statement t e amount of all premiums

received by them upon policies issued on property within the corpo

rate limits of such city, town or village during the year ending on the

preceding thirty-first da of December.

§ 2464. State au tor to issue warrants. The state auditor

' on the first day of July thereafter shall issue and deliver to the treas

urer in each city, town or village having an organized fire department

entitled to the benefits of this article his warrant upon the state treas

urer for an amount equal to two per cent of the premiums received

upon policies issued on property in any such city, town or village,

which warrants shall be numbered consecutively and shall each

specify the date of its issuance and to whom payable, and such war

rants shall be paid by the state treasurer to the treasurer of such city,

town or village upon presentation thereof, and when so received by

said treasurer the same shall be paid over to said company or com
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panics, in equal proportion, having a membership of at least fifteen

members for a period_ of eight months prior to the date of the

certificate of the clerk, as provided in section 2462, and havin

the management of at least one steam, hand or fire engine, hook an

ladder truck or hose cart, upon the written order of such company or

companies, approved by the city council, trustees or other governin

body of such city, town or village; provided, that in cities, towns and

villages having a paid fire department, the amount so received by the

city, town or village treasurer shall be placed in a fund to be dis

bursed by the city council, trustees or other governing body of such

city, town or village in maintaining such fire department.

§ 2465. Qualification of fire department. No city, town

or village shall be entitled to any of the benefits arising from this

article unless the fire department shall have been in actual existence

eight months prior to the filing of the certificate required by section

2462, and unless such fire department shall have had for such period

as a part of its equipment, at least one steam, hand or other fire en

gine or hook and ladder truck or hose cart, with a membership of at

east fifteen persons for said period of eight months.

§ 2466. Failure to file certificate a waiver. If the cer

tificate required by section 2462 is not filed with the auditor on or

before the thirty-first day of October in each year, the city, town or

village so failing to file such certificate shall be deemed to have waived

and relinquished its right for such year to the appropriation herein

provided for.

ARTICLE 10.—FREE LIBRARIES.

§ 2467. Library fund, how provided. The city council of

each city not exceeding in population fifty thousand inhabitants, and

each village or township board of every village and township con

taining over five hundred inhabitants, shall have power to establish

and maintain a lpublic library and reading room, and for such pur

pose ma annua y levy and cause to be collected as other taxes are

collecte a tax not exceeding one mill on each dollar of the taxable

property of such city, village or township, to constitute the library

fund, which fund shall be kept separate and apart from the other

money of the city, village or township by the treasurer thereof, and

the same shall be used exclusively for such purpose; provided, that

no library shall be so established without first receiving the approval

of a majority of the electors of such city, village or township,

voting on such question at any general election at which it may be

submitted to a vote.

§ 2468. Library managed by board of directors.

govemment of such library and reading room there shall be a board

of five directors appointed from the citizens of such city, village or

township, including both males and females, who shall be appointed

by the board of education or school board of such city or village, 01'

where there is no incorporated city or village then by the board of

supervisors of such township; and there shall be one member of such

board of education or school board or board of supervisors appointed

as one of the directors of such library and reading room. Such

directors shall hold their oflice for two years from the first day of

July in the year of their appointment and until their successors are

appointed, but upon their first appointment they shall divide them

For the
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selves at their first meeting by lot into two classes, and two of such

directors shall hold for one year and the remaining three for two years,

and thereafter there shall be appointed in each year the requisite

number to fill the vacancies caused by the expiration of the terms of

those going out of office in such year. All vacancies shall be imme

diately reported to and filled by such board of education, school

board or board of supervisors, and if for an unexpired term, for the

residue of the term only. No compensation whatever shall be paid or

allowed any director in such ofiicial capacity. _

§ 2469. Duties and powers of board. Said directors shall

immediately after their appointment meet and organize b electin

from their number a president, secretary and librarian. hey shal

make and adopt such by-laws, rules and re ulations relating to the

duties of oflicers and for the management 0 the library and reading

room as may be expedient, not inconsistent with this article. They

shall have the exclusive control of the expenditures of all moneys

collected for or contributed to the library fund, and the supervision,

care and custody of the library property, rooms or buildings con

structed, leased or set apart for that purpose; and such money shall

be drawn from the treasury by the proper officers upon vouchers of

the board of directors without being otherwise audited. They may

with the approval of the board of education or school board or board

of township supervisors aforesaid, without which no lease, purchase

or contract therefor shall be valid, build, lease or purchase an appro

priate building and purchase a site therefor, not however employing

in such purchase or building more than one-half of the income in

any one year.

§ 2470. Library free under rules established by board.

Every library and reading room established under this article shall

be forever free for the use of the inhabitants of the city, village or

township where located, always subject to such reasonable rules and

regulations as the board of directors may deem necessary to adopt

and publish to render the use of said library and reading room of the

eatest benefit, and the board may exclude from the use of said

ibrary and reading room any and all persons who shall willfully

violate such rules.

§ 2471. Board to make annual report. The board of direct

ors shall make an annual report to the said board of education or school

board or board of supervisors stating the condition of the library and

property, the various sums of money received from all sources, and

how much money has been expended and for what purpose, the num

ber of books and periodicals on hand, the number added by purchase

or 'ft durin the year, the number lost and loaned out, the character

an kind of oks contained in the library, with such other statistics,

information and suggestions as they may deem of general interest.

§ 2472. Donations, how and to whom made. All persons

desirous of makin donations of money, books, personal property or

real estate for the nefit of such library shall have the right to vest

the same in the board of directors, to be held and controlled by such

board when accepted for the use of such library and reading room,

and as to such property said board shall be held and considered to be

special trustees.

2473. City council or trustees to appropriate funds,

W en. To aid and facilitate the organization of a library in any city,

village or township as in this article provided, where the same is re
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quired by the people thereof, and where in any city the sum of four

hundred dollars or more shall have been donated and deposited with

the city treasurer for that purpose, and to any village or township

where the sum of one hundred and fift dollars or more shall have

been donated and deposited with the village or township treasurer for

the benefit of such library, and also where such amount shall prior to

the passage of this code have been donated and expended for the

purchase of a library existing in any such city, villa e or township,

the city council of such city is authorized and it shall be its duty to

appropriate. two hundred dollars from the general fund of such city

for such library, for which amount a warrant shall be drawn on the

city treasurer; and the board of trustees of such village or the board

of supervisors of such township are authorized and it shall be their

duty to appropriate one hundred dollars from the general fund of such

village or township for such library, for which amount a warrant shall

be drawn on such village or township treasurer; provided, that in the

case of any library association now existing it shall first agree to turn

over to the library and readin room thus established all books, peri

odicals and other property. The treasurer of such city, village or

township shall accept such warrant and apply the proceeds from the

sale of the same to the library fund, which together with the amount

donated shall be held subject to the order of the board of directors

for such library; and the payment of such warrants shall be provided

for in the next assessment of taxes in such city, village or township,

and such library may be organized without submitting the same to a

vote as provided in section 2467.

ARTICLE 11.—-Bones or l\Ic1<1c1PAL Coaronarross.

§ 2474. Bonded indebtedness, for what incurred. Limit

Of. Any city or municipal corporation in this state may incur a

bonded indebtedness for the purpose of erectin public school build

ings and other buildings for city purposes, purc asing fire apparatus,

putting in waterworks, sinking public wells or cisterns and putting

in sewers and improving streets, which said indebtedness, together

with the indebtedness which then exists shall not, except as otherwise

provided, exceed five per cent of the assessed valuation of the taxable

property in such city or municipal corporation as shown by the return

of the assessor for the year next preceding the time at which such

indebtedness shall be incurred.

§ 2475. Bonds, how issued. Election. The bonds issued §§2,s,c.1e,ms7.

for the purposes mentioned in the last section shall be issued by the

cit council or board of trustees of any city or municipal corporation

on y upon a majority vote of the qualified electors of such city or

municipal corporation voting thereon at an election regularly called

for that purpose and in accordance with the provisions of the charter

of such city or municipal corporation governing the issuance and sale

of bonds; provided, that in all cities and municipal corporations where

the charter does not provide the manner of calling and holdin an

election for the purpose aforesaid, a special election shall be ca led

and held as herein provided, or such uestion may be submitted at

any annual election. The city council or board of trustees at any

regular meeting thereof may decide to call a special election to vote

bonds for any of the purposes stated in section 2474, and they shall

give at least fifteen days’ public notice of such election by at least two

publications thereof in a weekly newspaper published therein, or if

UIYIF
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there is no such news aper then by posting such notice in five public

places in such city. uch notice shall state the amount and denomi

nation of the bonds to be voted for, the rate of interest thereof, the

purpose for which such bonds are to be issued, the form of the ballots

to be used and the time and place of holding such election. The

judges and clerks shall be appointed and the election shall be con

ducted as provided by the charter of said city for conducting annual

elections, and the returns shall be canvassed and in like manner re

tumed. This article shall not be construed to limit or restrict the

powers already conferred by any special charter upon the council of

any city or municipal corporation. The bonds voted as provided for

in this article shall be sold at not less than par value.

ARTICLE 12.--- REFUNDING Olrr Bonus.

§ 2476. Refunding authorized. Each incorporated city in

this state is authorized and empowered, by and through its city

council, when deemed in the judgment of said council to be to the

best interests of the city, to issue its negotiable bonds in the name of

the city for the sole purpose of funding the outstanding indebtedness

of such city, represented by the city warrants, bonds or orders of such

city existing against the city, which is at the time due and payable,

or is about to become due and payable, or whenever said indebted

ness can be refunded at a lower rate of interest than the then exist

ing rate of interest on said indebtedness.

§ 2477. Bonds, denominations, interest. Each bond issued

under the provisions of this article shall recite upon its face that it is
A so issued. Such bonds shall be in denominations of not less than five

5 3. c. 82. 1896.

hundred dollars nor more than one thousand dollars; shall severally

show and bear the date of their issue and the date when payable, and

shall be made payable in not less than five years nor more than twenty

years from their date; shall be made payable to the purchaser or

bearer and made payable anywhere in the United States; shall bear

interest not exceeding the rate of six per cent per annum, ayable

annually or semiannuall as may be agreed upon, and shal have

interest coupons attache . Said bonds shall be engraved or litho

graphed on bond paper, and said bonds, and each of said coupons

shall be si ned by the mayor and attested by the city clerk or

auditor of t e city in whose name they are issued, and to each bond,

but not to the coupons, the seal of such city shall be afixed.

§ 2478. Sale of bonds. Such bonds may be sold by the city

council at not less than their par value, and the proceeds thereof

shall be applied solely to the payment of the outstanding indebted

' ness of such city represented by city warrants, bonds or orders which

are authorized to be funded under the provisions of section 2476', or

said bonds issued as herein provided may be exchanged at not

less than par value for not less than an equal amount, at par value, of

such outstanding bonds, warrants or orders of said city as are

authorized to be funded under the provisions of section 2476, and

when such exchange shall be made said outstanding bonds, warrants

or orders so paid by the issue of bonds as herein provided, shall be

marked respectively, “ paid by bond No. . . . (stating number of such

bond)/’ and shall be retained by the city treasurer until his settlement

with the city council, and shall then be compared with the new bond
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registered, and after such comparison shall be placed in the custody

of the city clerk or auditor whose duty it shall be to preserve the

same.

§ 2479. Record Of bonds. The bonds issued as herein pro

vi ed shall before delivery thereof to the purchaser be presented by

the city clerk or auditor to the city treasurer who shall register them

in a book to be kept for that purpose and known as the “bond

register,” wherein he shall enter the number of each of said bonds, its

date, the date of its maturity, _its amount and rate of interest and to

whom and where payable.

§ 2480. Tax for interest. Sinking fund. The city council

shall, each year, levy upon the taxable property in the city a suflicient

tax to pay the interest on such bonds as the same shall accrue

and also, within a reasonable time before the maturity of said bonds,

a sufiicient tax to provide a sinking fund for the payment of such

bonds at maturity.

2481. Duty of treasurer. On presentation of such bonds

an the several coupons thereto attached at their maturity, respect

ively, it shall be the duty of the city treasurer to pay the same out of

any funds in his hands applicable thereto and to cancel the same b

writing or stamping across the face of each bond or coupon so pai ,

“canceled by payment this... .day of . . . . . .. (inserting the date of

such payment)”

§ 2482. Bonds negotiable. All bonds issued in substantial

conformity to the provisions of the preceding six sections shall in law

be considered negotiable.

ARTICLE 13.—REFL'NDING Bonnsn Scaoor. INDEi3TEDNESS.

§ 2483. Bonds may be refunded. All bonds heretofore issued

by any city or by or under the authority of the board of education of

any city 1n_ this state for school or school house purposes may

be refunded in the discretion of said board in the manner hereinafter

provided, whenever there is not sufficient money in the treasury of

such city applicable thereto, to pay) such bonds. _

§ 2¢§84._ Denommation of onds. Said bonds shall be in

denominations of not less than one hundred nor more than one

thousand dollars, shall be numbered consecutively from one upward,

shall bear the date of their issue, shall be made payable to the pur

chaser or bearer, shall be payislible ten years from date, and shall bar

interest at a rate not excee 'ng seven per cent per annum paya e

annually, with interest coupons attached, and principal and interest

shall be; made payabllehat bS(;10l.1 plage ashmay be delalsil tt)il.ei'.6d bydtlge

board o education. e nds an eac coupon s a signe , y

the mayor and attested by the city clerk or auditor under the seal of

the city. Said bonds shall be printed, engraved or lithographed on

bond paper, and a dul authenticated copy of this article shall

be printed on the back o each bond.

§ 2‘i85. Board of education to levy tax. The board of

education shall levy each year upon the taxable property of such

city a tax sufiicient to pay the interest on said bonds as the same

accrues, and after five years from the date of said bonds an annual

sinking fund tax sufiicient for the payment of said bonds at maturity,

which taxes shall become due and be collected the same as other

city taxes.

§ 4. 1'. IL’. 1593.

§ 5, 0. 32. 1893.

§ 6, 0. 32, 1893.

§ 7. 0. 32. 1893.

§ 1. 0. 12. 1837.

§ 2. 0. 12. 1357.

§ 3. c. 12. 1887.
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§ 2486. Bonds, how executed. The refunding of indebted

ness and the issuance of bonds provided in this article shall be under

the control and direction of the board of education, and a resolution

of said board directing the execution of such bonds and specifying

the number and amount of each bond shall authorize and require the

mayor and city clerk or auditor to execute the same in the manner

herein provided, and deliver the bonds so executed to the board of

education, who shall provide for the sale and negotiation thereof or

for the exchange of said bonds for outstanding bonds authorized to

be refunded under this article, as they may deem best; provided,

that such refunding bonds shall not be sold or exchanged at less than

par value. Both principal and interest of said bonds shall be paid

by the city treasurer by warrants drawn upon the funds created there

for and issued under the direction of the board of education. A duly

certified copy of the resolution of the board of education authoriz

ing and directing the execution of such bonds by the mayor and city

clerk or auditor shall be printed on the back of each bond. Aregister

of all bonds so executed shall be made by the city clerk or auditor

and kept in his office as a public record, showing the number, date,

amount, interest, name of payee and when and where payable, of

each and all bonds executed under the provisions of this article.

And after such outstanding bonds shall have been so refunded the

same shall be placed in the hands of the city clerk or auditor after

having had first marked across the face thereof in red ink the words

“ refunded bond;” and the city clerk or auditor shall thereupon make

a record of each bond in the same manner provided herein for bonds

issued under this article and at the next regular meeting of the city

council shall cancel and burn said bonds in the presence of the city

council and make a record of such action in the proceedings of the

OOUIIOI .

Aarrcns 14.-Taxss IN CERTAIN Coaronxrroxs.

§ 2487. Interest fund. Any city, town or village in this state

having not less than three thousand inhabitants is authorized and

empowered through its proper officers to levy and collect taxes not

exceeding twelve mills on the dollar of the assessed valuation of said

city, town or village, for the purpose of creating an interest fund

with which to pay interest upon the existing bonded indebtedness of

such municipality, including bonds, if any, issued under the direc

tion of the respective boards of education therein. If any officer of

such municipality shall use the moneys collected by virtue of this

section for any other purpose than that expressed herein, he shall be

guilty of a misdemeanor, and upon conviction thereof shall be fined

not less than one hundred nor more than five hundred dollars or im

prisoned in the county jail not less than thirty days nor more than

one ear.

§ 488. Sinking fund. Thev may also levy and collect taxes

not exceeding four mills on the dollar for the purpose of creating

a_sinking fund to pay the bonds of the municipality as the same may

mature; and the proper oflicers of the municipality may invest the

money in said fund in interest bearing securities of the state or of any

organized county therein or of the municipality, and shall in no

other manner dispose of the money in said fund, and if any ofiicer

of such municipalities shall use the money in said fund in any other

570



Cities and Villages. POLITICAL CODE. §§ 2488-2495

manner than as provided in this section he shall be guilty of a

misdemeanor. V

§ 2489. For school purposes. They may also levy and collect

taxes for school purposes not to exceed twenty mills on the dollar, the

taxes so levied and collected to be kept in a fund to be called the school

fund to be expended under the direction of the board of education.

§ 2490. For other municipal purposes. They ma also lev

and collect taxes not exceeding twenty mills on the dolar for all

other municipal purposes in any one year, on all taxable property

within said municipalit , and taxes so levied and collected shall be

kept in a fund to be called the general fund.

§ 2491. Special assessments for sidewalks. They may also

levy and collect special assessments for sidewalks and street improve

ments as hereinafter provided, and the money so collected shall be

kept in a fund called the special assessment fund. - '

§ 2492. Limitation of indebtedness. It shall beunlawful for

the otficers of such municipality to incur any greater indebtedness

in any one year than three thousand dollars in excess of the taxes

levied for that year, unless authorized and directed so to do by a vote

of the electors of such municipality at an election held for that pur

pose. Any oficer or oificers contractin the same shall be guilty of

a misdemeanor, and if any officer of sai municipality shall issue any

evidence of such indebtedness he shall be guilty of a misdemeanor.

ARTICLE 15.—CoLLEcr1oN or Crrr TAXES.

§ 2493. City property, how assessed. The assessors of the

several incorporated cities of the state having city assessors, shall

make out and deliver to the county auditors of their respective

counties the assessment roll of the said city or cities at the time and in

the manner provided by the eneral laws of the state for county and

township assesssors; provided, that in all incorporated cities of this

state, whether incorporated under special acts, or otherwise, not hav

ing city assessors, the assessment roll of all property subject to

taxation in any such city made and equalized for county purposes

shall be and constitute the assessment roll for said city and the county

auditor of the county in which any such city is situated shall, as soon

as said assessment roll is completed, certify to the city council of

every such city within his county the aggregate amount of the valua

tion of the taxable property in any such city as shown by said assess

ment roll; and provided, further, that all taxes in any such city levied

before the passage and approval of this code shall be collected asnow

provided by law or ordinance.

§ 2494. Duty of city council. The city council of such cities

shall on or before the first Monday in Au ust in each year make

the tax levy for the current fiscal year and x the rate of taxation

upon property in such city, and the clerks of said cities shall forth

with transmit the same to the county auditor of such county or

counties.

§ 2495. Duty of county auditor. It shall be the duty of

the county auditor in making out the tax list for said year to place

the amount of said city taxes in accordance with said levy in separate

columns in the lists of both personal property and lands, opposite

the respective names and parcels of land on said lists.

§ 3, C. 139. l-‘.437.

E-l,c.

§ c

§ 5. c. 139. 1887.

§ 6, c. 139. 1831.

§ 2, 0. I42. 1887.

§ 3, c. 142, 1887.
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§ 2496. Duty of county treasurer. The county treasurer of

' such county shall thereupon collect said taxes in the same manner as

a part of the general taxes for that year, and shall pay the same over

to the city treasurer of such city or cities as fast as collected, and

shall take the city treasurer’s voucher therefor; and the county

treasurer shall retain from the moneys collected for such city or

cities, as a fee to be turned over to the county, one per cent of all such

moneys collected and no more.

§ 2497. Salaries of city treasurers. The city council of all

such cities shall have authority to regulate and fix the compensation

and salaries of city treasurers within their respective cities, whether

such cities have heretofore had such power under their charters or

not, and such salaries shall in no case exceed six hundred dollars.

§ 2498. Does not apply to taxes for special improvements.

This article shall not apply to taxes levied by such cities for special

improvements therein.

ARTICLE 16.—Ro.m AND Barnes Taxes.

§ 2499. Road funds to be turned over. All road taxes col

lected as personal taxes from residents of any incorporated city, town

or village, and all road taxes collected on account of real or personal

property situated within any incorporated city, town or villa e by the

treasurer of the county in which such city or town is locate , shall be

turned over quarterly by such treasurer to the treasurer of such in

corporated city, town or village to be expended under the direction of

the city council of such city or of the board of trustees of such town

or village, as the case may be, in the improvement of the’ streets or

brid es thereof or of the roads ap roaching thereto.

§ $2600. Bridge funds to e turned over to city. The

county treasurer of each county wherein any city or municipal cor

poration shall have constructed a bridge or shall hereafter construct a

bridge over any navigable stream shall pay to the city treasurer of such

city or municipality whereby such bridge has been constructed or is

about to be constructed, all money in the county treasury or which

may come into the county treasury in the bridge fund of such county,

which may have been or shall be levied, assessed and collected from

persons and property, or either, in said city or municipality.

ARTICLE 1T.———LOCAL IMPROVEMENTS IN CERTAIN CITIES.

§ 2501. Assessments for. The city council of any city not

organized under the general law for the incorporation of cities shall

have power to make assessments for local improvements on property

adjoining or benefited thereby, includin extension of water mains in

such cities, owning and operating exc usively a public system of

waterworks, to collect the same in the manner hereinafter provided,

and to fix and determine and collect penalties for nonpayment of any

such special assessment and taxes.

§ 2502. Improvements, how made. When the city council

of such cit shall deem it necessary to open, widen, extend, grade,

pave, maca amize, bridge, curb, gutter, drain or otherwise improve

any street, alley, lane or highway, or other public grounds within the

city limits, or extend or improve any public system of waterworks

exclusively owned and operated by the said city for which a special
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assessment is to be levied, as herein provided, the city council shall,

by resolution, declare such work or improvement necessary to be done,

and such resolution shall be published for three consecutive weeks, at

least once a week, in the ofiicial newspaper of the city, and unless a

majority, in value, of the owners of the property liable to be assessed

therefor, shall, within twenty days after the expiration of such publi

cation, file with the city clerk or auditor a written protest against

such improvement, then the city council shall have power to cause

such improvement to be made and to contract therefor, and to levy

and collect the assessment upon the property so benefited in

the manner and at the time other taxes are collected, and all work

done under this section shall be let by contract to the lowest respon

sible bidder therefor.

ARTICLE 18.—PARKS AND Pusmc Gnounns.

§ 2503. Cities may acquire real estate for. Cities and vil

lages in this state are empowered and authorized to receive by gift or

devise, real estate within their corporate limits or within five miles

thereof for purposes of parks or public grounds. Such real estate

shall be vested in the city or village upon the conditions imposed by

the donors, and upon the acceptance thereof by the mayor and city

council or the board of trustees, the jurisdiction of t’he city council

or board of trustees shall be extended over such real estate. The city

council and board of trustees of villages shall have power to enact by

laws, rules and ordinances for the protection and preservation of any

real estate acquired as herein contemplated, and to provide suitable

penalties for the violation of any such by-laws, rules or ordinances.

The police powers of any city or village that shall acquire any real

estate as herein contemplated shall be at .once extended over the same

by virtue of this article.

ARTICLE 19. —Tow1~1 Srrns Locmrsn ox PUBLIC Lanns.

§ 2504. Town site, who may make entry. Whenever any

portion of the public lands of the United States has been or shall be

settled upon and occupied as a town site, it shall be lawful

whenever requested by a majority of the occupants or owners

of the lots within the limits of the town or village, for the corporate

authorities of the town or village if incorporated, and if not incorpor

ated then for the county jud e of the county in which such town

may be situated, to enter at t e proper land oflice the land so settled

upon and occupied, and hold the same in trust for the several use and

benefit of the occupants thereof and those holding by deed or other

wise, accordin to the respective interests.

§ 2505. ntry fee, how raised. If at the time any petition

is presented as provided for in the preceding section there is not in

the treasury of the town, money suflicient to pay for the land settled

upon and occupied, the corporate authorities or the county jud e, as

the case may be, may raise by subscription or otherwise su cient

funds to pay for said land and costs of entering the same, and any

and all sums so advanced for such purpose shall be repaid in the

manner provided in section 2508.

§ 2506. Disposition of property. “Then the corporate author

ities of any city or town, or the county judge of any county in this

§ 1, 0. 99. 1890.

§ 1, c. 1as.1ss1..

§ 2, 0. 135, 1381.

§ 3,c.135,1S81. .
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state in whichany city, town or village may be located, shall have

entered at the proper land ofiice the land or any part thereof so set

tled and occupied as the site of such city or town or village pursuant

to and by virtue of the act of congress of the United States, entitled

“An act for the relief of the inhabitants of cities and towns upon the

public lands,” approved March 2, 1867, and acts amendatory thereto,

it shall be the duty of such corporate authorities or county jud e, his

or their successors, to dispose of the trust so created and con erred

by said act of congress in the manner hereinafter specified.

§ 2507. Person making the entry to transfer to claimants.

Any such corporate authorities or county judge holding the title to

any such lands in trust as declared in said act of congress shall, sub

ject to the provisions of this article, by a good and sufficient deed of

conveyance grant and convey the title to each and every block, lot,

share or parcel of the same to the person, persons, associations or

corporations who shall occupy or possess or be entitled to the ri ht

of possession or occupancy thereof, according to the several ri ts

and interests of the respective claimants in or to the same as t ey

existed in law or equity at the time of the entry of such lands, or to

the heirs or assigns of such claimants. Every such deed of convey

ance made by such corporate authorities or judge pursuant to the

provisions of this article shall be so executed and acknowledged as to

admit the same to be recorded.

2508. Expenses of entry and claims. Immediately upon

ma ing the entry, and durin sixty days thereafter, such corporate

authorities or county judge s all proceed to itemize and pass upon

the expenses of procuring said entry to be made, including the

moneys paid at the land oflice for such entry, the costs of surveying

and platting the town site, of attorney’s fees, witness fees, recording

plat and all other expenses necessary and incident to procuring the

entry and perfecting the title, and for this purpose shall give notice

to all persons having any claims for moneys advanced or services

rendered to present and file a certified statement of the same within

said sixty days, such notice to be given promptly after making the

entry, and to be by publication for three weeks in some newspaper

published in the county wherein the townsite is located, or if none is

so published then in the newspaper published nearest thereto. Any

person having or making any such claim who shall at the expira

tion of said sixty days have failed to file such verified statement of

account shall be thereafter barred from presenting the same or recover

ing thereon. Upon the receipt of such verified statements of accounts

they shall be duly filed by the said corporate authorities or county judge,

and either allowed, rejected or allowed in part as in the judgment of

such corporate authorities or county jud e may be just and right, due

notice of such allowance, rejection or allowance in part to be at once

given to the person who filed such verified statement. Any person

ling such statement or any lot owner feeling aggrieved at the

decision of such corporate authorities or judge making such allowance,

rejection or allowance in part of any claim so filed, may within thirty

days after the decision appeal therefrom to the district court of the

district wherein such city or town is located, such appeal to be taken

upon notice to such corporate authorities or jud e in the same man

ner and subject to the same restrictions as appea s from the board of

county commissioners.
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§ 2509. Publication ofnotice of entry

Immediately upon the expiration of six? days after the first publica

tion of said notice as hereinbefore provi ed, at the proper land oflice,

the corporate authorities or county judge entering the same, his or

their successors, shall give public notice thereof by publishing such

notice in a newspaper published in the county in which such city or

town is situated, or in case there is no newspaper published in such

county then in the newspaper published nearest such city or town,

and in the latter case where there is no newspaper published in said

county, copies of such notice shall also be posted in not less than ten

conspicuous places within the limits of said county; such notice shall

be published not less than once a week for six consecutive weeks and

shall contain an accurate description of the lands entered as the same

is stated in the certificate of entry, and shall also contain a statement

of the several amounts awarded and allowed for the expenses of pro

curing the entry and which will be assessed against the land constitu

ting the townsite in executing the deeds therefor.

§ 2510. Same. The notice provided for in section 2508 shall

direct that each and every person, association or corporation claiming

to be an occupant or to have, possess or be entitled to the right of

possession or occupancy of such lands or any lot, share or parcel

thereof, shall within ninety days from the date of the first publication

or posting of such notice, in person or by his or its duly authorized

agent or attomey, sign a statement in writing containing an accurate

description of the particular" lot, lots, parcel or parcels of land in

which he or it claims to have an interest; and the specified right,

interest or estate so claimed therein, the character and value of the

improvements thereon, and how occupied or possessed by such claim

ant, and for how long a time, and any other matter or thing illustrat

ing or supporting such claimant’s right to a deed of the tract so

described, such statement to be verified by the aflidavit of the person

signin the same.

§ 2 11 . Statements of claimants to be recorded. The

statement of the claimant provided for in the preceding section shall,

together with the accompanying aflidavits, be delivered to the said

corporate authorities or county judge within the time specified in said

notice, and shall be by him or them filed and a11 abstract of the con

tents thereof, with the name of the claimant and date of filing, entered

in a book to be kept for that purpose, which shall be known as “ the

record‘ of claimants’ statements.” And all persons failing to furnish

such statement as herein required within the time specified in said

notice, except minors and insane persons, shall be forever barred of

the right of claiming or recovering such lands or any interest or estate

therein or any part or parcel thereof.

§ 2512. Conflicting claims, how treated. Should any one

or more persons, associations or corporations claim adversely the title

to any lot or lots, parcel or parcels of land within the boundaries of

such city or town, the person in possession, or if neither person is in

actual possession, then the person first filing his application, shall be

prima facie entitled to a deed of conveyance, and the person claiming

adversely shall within said ninety days after the first publication of

the notice provided for in section 2508, file with the corporate authori

ties or county judge a sworn statement as provided in section 2510,

and at the same time a notice that he contests the statement and

application for deed hitherto made, and expects at once to begin an

and claims awarded. § 6, 0. 135. 1861.

§ T. C. 135, 1881.

§ 8. 6.135, 1531.

§ 9. c. 135, 1861.
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action in the district court to determine his right to the property;

whereupon the corporate authorities or count judge must suspend

action on such disputed lot or parcel of groun until a proper certifi

cate is furnished that the dispute has been decided or abandoned.

Such party or parties claiming adversely, and having filed such notice

of contest, must within ten days thereafter be 'n an action in the district

court for the purpose of determining the rig ts of all parties, in which

action all persons claiming adversely to the plaintiff may be joined

as parties defendant, and if not so joined shall have the right to inter- '

vene. For the purposes of this section an action shall be deemed

begun when a complaint has been filed in the office of the clerk of

the court and a summons placed in the hands of a sheriff for service;

provided, that personal service must be made or service by publica

tion be n within sixty days thereafter. Upon the presentation of

the cler ’s certificate that no complaint has been filed and no action

begun in accordance with the provisions of this section, the party

aforesaid havin the prima facie right shall be entitled to a deed of

conveyance; an in case an action is begun the party recovering therein

shall be entitled to a deed of conveyance upon presentation of a certi

fied copy of the final judgment of the court in such action to the

corporate authorities or county judge. Upon receivin the certificate

aforesaid or the certified copy of judgment the same shal be filed and an

abstract of the contents entered in the record of claimants’ statements;

and the corporate authorities or county judge shall thereupon execute

deeds of conveyance to the party entitled to the same. All persons

except minors and insane persons failing to file their notice of contest

and to bring their action within the time herein prescribed shall be

thereafter forever barred from setting up or asserting any claim, right

or title to such lot or lots, parcel or parcels of lands so adversely

claimed. -

§ 2513. Extent of ground that may be claimed. The

amount of ground which any one claimant shall be entitled to receive

a deed for in a single tract under the provisions of this article, unless

said claimant or his grantors was in the actual peaceable possession

of the same prior to its entry as herein provided for and had improved

the same and is still in the occupancy thereof, may equal but not

exceed two acres in extent; provided, that such ground is exclusively

occupied by or in the possession of such claimant and has improve

ments thereon of not less than two hundred dollars in value. Such

claimant shall also be entitled to a deed for each additional lot not

exceeding in area twenty-five hundred square feet on which he may

have substantial improvements of not less than one hundred dollars

in value. When any claimant shall make application for a deed to

more than one tract or parcel he shall file in addition to his own

aflidavit as above required the afiidavits of at least two disinterested

witnesses showing the nature, character and actual cash value of the

improvements upon such additional lot or lots so claimed.

§ 2514. Expense to be paid by claimant. Each

shall upon filing an applicant’s statement as herein provi ed he

required to pay to the corporate authorities or county judge his

proper and due proportion of the money lawfully expended in per

fecting the title and procuring the entry of said land, including all

streets, alleys, public grounds and parks, and all expenses necessarily

incurred in making the survey and plat, for recording plat and pub

lishing noticesas required herein, such proportion to be determined

5)6I'S0l1
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by the relation which the value, extent and area of such claimant’s

land bears to the whole amount of land claimed during the ninety

days, and in addition thereto the sum of two dollars for the principal

tract claimed and fifty cents for each additional lot of two thousand

five hundred square feet claimed by the same person, association or

corporation, as a fee for executing the trust, taking affidavits, filing

and abstracting statements and aflidavits, and executin and acknowl

edging the deed as required herein, which charges s iall be in full

payment for all expenses attending the execution of the trust. In

case of appeals provided for in section 2508, the sum of one dollar

shall be paid for a certified copy of statement of account filed and

certificate of decision and award made; and pendin such appeal and

the review by the district court of any award or al owance of claims

for expenses in procuring the entry of land, as provided for in section

2508, the corporate authorities or county judge must in making and

apportioning expenses take care that their estimate is sufficient to

meet the same and any possible increase made by the appellate

tribunal, any surplus resulting from such estimate to be applied as

herein provided. In case of any contest, and deposit of money as in

this section provided by both parties, the corporate authorities or

county judge shall after final judgment refund to the unsuccessful

y all money so advanced by such party, except the sum of one

dollar, which shall be retained as fees for taking and filing affidavits,

statements, notice of contest, and certified copy of judgment.

§ 2515. Deeds to be given. After the expiration of ninety §12,c.135,183l.

days from the date of the first publication of the notice required by

section 2508 the corporate authorities or county judge shall proceed

to award the lot or lots, parcel or parcels of land as provided in this

article, and for that purpose shall as soon as practicable and as near

as practicable in the order of the time of the filing of claimant’s state

ments examine each claim, read proofs filed and hear additional testi

mony if deemed advisable, and if the claim is found to comply with

the provisions of this article,- and no adverse claim and notice of con

test shall have been filed, such corporate authorities or judge shall

proceed forthwith to make such claimant or claimants a good and

sufiicient deed of conveyance for, such lot or lots or parcels of land so

claimed. . ‘

§ 2516. Conveyance of unclaimed lots. When any lots or gl3,c.135.1‘?~‘$l.

parcels of land within the limits of any city or village shall remain g V '

unclaimed after the expiration of the time allowed by this article for

the filing of claimants’ statements, it shall be the duty of the cor

porate authorities or county judge to convey the lots or parcels of ~

land so remaining unclaimed, by a ood and sutficient deed, to the

board of education of such city or vil age or to the said city or village

for the use of schools, if either said board of education or said city or

village may by law take and hold real estate for the use of schools, to

be disposed of by such board of education for school purposes and

for the exclusive use and benefit of the school district in which such

city or village may be situated or which it may form under such

directions and limitations as are provided by this article.

§ 2517. Sale, When. If there is no such board of education, 1:sa.1ss_i.

g 2. G. .or if said city or village is not legally authorized to take and hold real

estate for the use of schools, then the corporate authorities or county

'ndge shall sell and dispose of the said unclaimed lots or parcels of

ds so remaining for school purposes and for the exclusive use and
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§ 3. ('. 114, 1833.

§ 4,c.114,1-583.

§ 5. c. 114, 1383.

§ 6, c. 114, 1563.

benefit of the school district in which said city or village may be

situated or which it may form under the directions, limitations and

provisions contained in this article.

§ 2518. Unclaimed lands to be appraised. The board of

education, corporate authorities or county judge aforesaid shall

appoint three competent and suitable freeholders of such city, town

or village a board of appraisers whose duty it shall be to make a

careful inspection and examination of all the unclaimed lots or parcels

of land aforesaid, and upon each of such lots or parcels of land they

shall affix a reasonable and just valuation, and upon the completion

of their appraisement they shall make and return a full and complete

report of their proceedings and appraisement to the board of educa

tion, corporate authorities or county judge, which said report shall

contain a full schedule of each and every lot or parcel of land

remaining unclaimed, giving an exact description of said lots by their

numbers and the number of the block, and all parcels of land not so

numbered shall be described by metes and bounds, and upon each lot

or parcel of land separately they shall designate the valuation thereof

as fixed by their appraisement; said appraisement and report shall be

subscribed and sworn to by at least two of said appraisers.

§ 2519. Public sale of unclaimed lands. The board of edu

cation, corporate authorities or county judge shall within thirty days

after the receipt of the aforesaid report of said board of appraisers

give public notice that all such unclaimed lots or parcels of land, or

so much thereof as may be considered for the best interest of the

school district, will be sold at public auction to the hi hest bidder for

cash; said notice to be given by publication in not ess than three

newspapers of general circulation in the state and for a period of not

less than thirty days immediately prior to such sale, specif in the

time and place when said unclaimed lots or parcels of lan wil be

sold, together with a description of the same as returned by the board

of appraisers. .

§ 2520. Bids. Private sale. At the time and place appointed

in such notice the board of education, corporate authorities or county

judge shall offer for sale at public auction subject to competitive bids

all the lots and parcels of land or so much thereof as may be con

sidered for the best interest of the school district, returned by the

report of said board of appraisers as unclaimed; provided, that no

bid shall be received or lot or parcel of land sold for a less sum than

the appraised valuation; and such sale shall continue open from day

to day until all such lots or parcels of land, or so much thereof as

may be considered for the best interest of the school district, shall

have been offered for sale. Any lots or parcels of land remaining

unsold at the close of such sale for want of bids equal to the appraised

valuation thereof may thereafter be sold at private sale by such board

of education, corporate authorities or county judge for a sum of

money not less than the appraised valuation thereof, and not other

wise.

§ 2521. Purchaser shall pay‘ for deed. Any purchaser at

such sale, in addition to the amount of purchase money paid for any

lot, lots or parcel of land, shall pa to the board of education, corpor

ate authorities er county judge t e sum of two dollars as a fee for

making, executing and acknowledging a deed of conveyance therefor,

and all such lots or parcels of land purchased by any one person may
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be conveyed to such purchaser in one deed, which fee shall be in full

for all charges for conducting sale, giving notice, appointing ap

praisers, and other services. .

§ 2522. Proceeds of sale, how applied. -The proceeds de

rived from the sale of such lots or parcels of unclaimed land, after

first paying the expenses of advertising, printing and a per diem of

not more than three dollars er day to each member of the board of

appraisers for the time actually and necessarily employed by them in

making such appraisment and report as aforesaid, and other expenses

actually and necessarily incurred in the proper conduct and manage

ment of such sale, shall be immediately tumed over at the close of

said sale by the board of education, corporate authorities or county

judge to the treasurer of the school district, and by said treasurer

placed to the credit of the school house fund of said school district,

to be disbursed and applied only in the payment of outstanding

bonds, warrants or other indebtedness against said school district,

contracted or created in the erection or construction of school houses,

procuring grounds or appurtenances therewith, if any such bonds,

warrants or other indebtedness exist, otherwise to be applied and

placed to the credit of the general school fund of the school district.

§ 2523. Surplus, how disposed Of. In case there should be

found any surplus on hand over and above receipts for fees and awards

for expenses arising from the conveyances of lots as provided in sec

tion 2514, then such surplus shall as soon as ascertained by the cor

porate authorities or county judge be accounted for and turned over to

the treasurer of the schbol district wherein such city, town or village may

be situated, to be by such school district treasurer placed to the credit

of the school house fund, then to be disbursed and applied as herein

provided for the disbursement of proceeds derived from the sale of

unclaimed lots or parcels of land.

§ 2524. Expiration of term of person making entry of

town site. Whenev'er the term of oflice of any corporate authori

ties or county judge havin made entry of a town site shall expire,

or he or any one or more o said corporate authorities shall resign or

be removed from olfice, he or they shall turn over all books and papers

relative to such entry to his or their successor or successors in oflice,

with a full report of the condition of the trust and receipts and dis

bursements thereunder, and thereafter the said trust shall be exe

cuted in every particular by such successor or successors. Any will

ful violation of the provisions of this article by the corporate author

ities or county judge shall be a misdemeanor; any such corporate

authorities or county judge willfully making out a deed to any per

son not entitled to receive the same shall be deemed guilty of a mis

demeanor; and any such corporate authorities or county judge will

fully misappropriatin funds received by them in the execution of

this trust shall be gui ty of embezzlement.

§ 2525. The provisions of this and the preceding chapter shall

apply to and govern all towns heretofore incorporated.
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C H A P T E R 3 1 .

_ TOWNSHIP GOVERNMENT.

ARTICLE 1.—How ORGANIZED AND NAMED.

§ 1. sub-c.1, C. § 2526. Petition for organization of township. Whenever

1111883‘ a majority of the legal voters of any congressional township in this

state containing twenty-five legal voters petition the board of county

commissioners to be organized as a township under this article, such

board shall forthwith proceed to fix and determine the boundaries of

such new township and to name the same; and the board shall make

a full report of all its proceedings in relation to laying oif such town

ship and file the same with the county auditor.

§ 2. sub-0.1, c. § 2627. Fragment of township attached to adjoining

§ 11‘_2‘,,1_8B§,', S}, township. A fraction of a township may be attached by such board

1335- to an adjoining township or be divided between two or more town

ships or organized separately, according to the wishes of a majority of

the legal voters to be affected thereby; and when rivers, lakes or creeks

so divide a township as to make it inconvenient to do township busi

ness, such board may dispose of any fraction so formed by annex

ing the same to an adjoining township in the same county if it shall

seem to it proper, whenever petitioned to do so by not less than two

thirds of the legal voters residing in such fraction, and the fact that

any such petition is signed by two-thirds of such voters may be proved

by the aflidavit of any le a voter residing in such fraction having

knowledge of the fact; an townships having two or more villages or

cities, each containing two hundred or more inhabitants, may petition

the board of county commissioners for division; and whenever the

board are so petitioned, it may, if it thinks the interest of such town

ship will be subserved thereby, divide such townships in such manner

as will best suit the convenience of the territory. And the board of

county commissioners of any county lying west of the Missouri River

may unite not less than four congressional townships into one civil

township, or may add not more than three con rressional townships

to any congressional township already or nize as a civil township,

when petitioned by a majority of the lega voters affected thereb , if

in the opinion of the board the best interests of such townships wil be
subserved thereby; provided, however, that at least i twenty days’

notice shall be given by the board of county commissioners to the

chairman of the board of supervisors of each township affected by

the change, before action is taken thereon; provided, further, that

nothing herein contained shall be construed to release any property

in or belonging to that part of any township so detached, from any tax

levied or assessed prior to such division being made; provided, also,

that the portion of any township annexed to any other township and any

village or city separated from any township under the provisions of

this article, shall not be released from nor in any way discharged

from the payment of any bonded or other indebtedness that may exist

against the township from which separation has been made.

§ 3, sub-c,1, ¢, § 2528. Name of township. Townships thus formed shall be

112' 1583' named in accordance with the expressed wish of a majority of the

legal voters residing therein, but if they fail to (lesighate a name the

board of county commissioners may select a name.
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§ 2529. First township meeting. The board of county com

missioners shall thereupon make out notices designating a suitable

place for holdin the first township meeting in each township, which

shall be held witliin twenty days after the township is organized; and

the county auditor shall deliver such notice to the sheriff of the

county, who shall cause the same to be posted in each township not

less than ten days before the day set for such meeting.

§ 2530. County auditor transmits name to state auditor.

Each county auditor shall, within thirty days after such township is

organized, transmit by mail to the state auditor an abstract of_such

report, giving the bounds of each township and the name designated;

and the county auditor shall record in a book kept for that purpose a

full description of each township.- e

§ 2531. When similar names are adopted by difierent

townships. If the state auditor on comparing the abstract of the

reports from the several counties finds that any two or more townships

have the same name he shall transmit to the count auditor of the

proper county the name of the township to be altere -, and the board

of county commissioners shall at its next meeting thereafter adopt for

such township some name different from those theretofore named, so

that no two townships organized under this chapter shall have the

same name, and when such name is adopted the county auditor shall

inform the the state auditor as before directed.

§ 2532. Present boundaries to remain. The boundary lines

of .each organized township shall remain as now established until

otherwise provided by the board of county commissioners under

authority of law.

ARTICLE 2.-—DIVlSION or ORGANIZED Townsmrs.

§ 2533. Civil townships, how formed. Any congressional

township which has residing therein one hundred or more inhab

itants and forms part of an organized civil township comprising two

or more congressional townships, not a fractional, may be set apart

and organized as a separate civil township in the manner herein pro

vided and when duly organized shall have the same powers and priv

ileges and be subject to the same liabilities and restrictions as other

civil townships except as herein otherwise provided; but no civil

township shall be _so formed, under the provisions of this article, as

to leave residing in the former township less than one hundred

inhabitants. '

2534. ~Petition county commissioners. Notice pub

lis Gd. The legal voters residing in such congressional township

may petition the board of county commissioners of the county in

which it is situated, at any regular meeting of said board, to be set

off as a separate civil township, upon at least thirty days’ previous

notice thereof, and of the time and place of application, which notice

shall be published at least three times in the newspaper in which the

proceedings of said board are published or, if there is none such,

notice shall be posted in at least three public places in the proposed

new township, and as many more elsewhere in the township affected

thereby, one of which shall be at the place where the last election

was held.

§ 2535. When board shall set ofi‘ township. Election.

Upon presentation of such petition signed by a majority of the legal

§ 4. sub-1:. 1, c.

112, 1-$253.

§ 5. sub-0.1, c.

112, 1883.

§ 6. sub-0.1, c.

112. 1883.

5 7, sub-c. 1, c.

112, 1883.

§ 1. c. 30. 1895.

§ 2, 0. 30, 1895.

§ 3, 0. II), 1595.

581



§§ 2535-2540
POLITICAL CODE. Township Government.

§ 4, 0. 30. 1895.
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§ 9. sub-c. 1, c.

112, 1863.

§ 10. sub-c. 1, c.

112. lass.
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112, 1883.

voters residing within such proposed township and due proof of notice

as herein provided and of the further fact that the territory has the

requisite number of inhabitants and the petition, the requisite num

ber of competent signers as aforesaid, the board shall proceed to set

ofl’ said congressional township as a separate civil township, and

constitute the same an election precinct, and designate the place of

holding elections and the time and place of holding the first township

meeting therein and notice thereof shall be given as in other cases.

§ 2536. Proportional share of moneys. Liabilities. The

new township shall succeed to a proportional share of the moneys and

other property of the former township and to a like share of its debts

and liabilities existing at the time of the division, such proportion to

be determined by the relative value-of the property of the respective

parts as shown by the last preceding assessment and the account shall

be settled between them by the board of county commissioners at its

next regular meeting after the organization of the new township from

the best evidence obtainable and for that purpose said board shall

have power to bring before it the necessary witnesses, books and

papers upon subpoenas to be issued by the clerk of the district court

upon request of the chairman, and the statement of such account

shall be conclusive as between the respective townships unless

appealed from as provided by law, but the enforcement of their

respective obligations thereon must be left to the courts; provided,

however, that no division of a civil township as herein provided shall

operate to prevent the enforcement of obligations existing prior

thereto to the same extent as if no division was made.

ARTICLE 3.—-CORPORATE Powaas.

§ 2537. Powers of township. Each township is a body cor

porate and has capacity:

1. To sue and be sued.

2. To purchase and hold lands within its limits and for the use of

its inhabitants, subject to the powers of the legislative assembly.

3. To make such contracts and purchase and hold such personal

property as may be necessary for the exercise of its corporate or

administrative powers.

4. To make such orders for the disposition, regulation or use of

its corporate property as may be deemed conducive to the interests of

its inhabitants.

§ 2538. Powers of limited. No -township shall possess or

exercise any corporate powers except such as are enumerated in this

chapter, or specially iven by law or necessary to the exercise of the

powers so enumerate or nted.

§ 2639. Actions to e in corporate name. All acts or pro

ceedings by or against a township in its corporate capacity shall be

in the name of such township; but each conveyance of land within

the limits of such township, made in any manner for the use or

benefit of its inhabitants, has the same effect as if made to the town

ship by name.

ARTICLE 4.—Am~wAL TOWNSHIP Mnarmes.

§ 2540. Annual meeting, when held. The citizens of the

several townships of this state qualified to vote at general elections
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shall annually assemble and hold township meetings in their respec

tive townships on the first Tuesday of March, at such place in each

township as the electors thereof at their annual township meetin s,

from time to time, appoint; and notice of the time and place of ho d

ing such meetings shall be given by the township clerk by posting up

written or printed notices in three of the most public places in such

township at least ten days prior to such meetings; provided, that before

any change of place of holding meetings is made, notice of such con

templated change may be given by any member of the township

board t'o the township clerk, who shall in his regularly printed or

written notices, as above provided, incorporate the special notice of

the contemplated change of place of holding such meetings.

§ 2641. What oficers shall be chosen. There shall be

elected at the annual township meeting in each township, three super

_ visors, one of whom shall be designated on the ballots as chairman,

one township clerk, one treasurer, one assessor, two justices of the

peace, two constables and one overseer of highways for each road

district in such township, but justices of the peace and constables

shall be elected only once in two years, except to fill vacancies.

§ 2542. Powers Of electors. The electors of each township §

have power at the annual township meeting:

l. (go determine the number of pound masters and the location of

poun .

2. To select such township ofiicers as are required to be chosen.

3. To direct the institution or defense of actions in all contro

versies where such township is interested.

4. To direct such sums to be raised in such township for p1ose

cuting or defending such actions as they may deem necessary.

5. To make all rules and regulations for impounding of animals.

6. To impose such penalties on persons offending a ainst any rule

or regulation established by the township, as they thinli proper, not

exflaegding ten dollars for each offense except as herein otherwise pro

vi e .

7. To apply such penalties, when collected, in such manner as they

deem most conducive to the interests of the township.

8. To vote to raise such sums of money for the repair and con

struction of roads and bridges, for the support of the poor, and for

other necessary charges, as they deem expedient; provided, that they

may at their annual meeting direct such an amount of the poll or

road tax of the township to be expended on the highways in an

adjoining township as they deem conducive to the interests of the

township, which labor and tax shall be expended under the direction

of the supervisors of the township furnishing the same; provided,

further, that where more than one entire con ressional township is

included within an organized township, the po l and road tax raised

within the limits of each of such congressional townships shall be

expended within such congressional township, unless raised to be

Bfipended outside of such organized township in an adjoining town

s 1p.

ARTICLE 5.—-—SPECIAL MEETINGS.

§ 2543. Special meetings held, when. Special meetings

may be held for the purpose of electing township ofiicers to fill vacan

cies that occur, also for the purpose of transacting any lawful busi

§ 12. sub-c. 1. c.

112. 1888.

1:1. sub-c. 1, 0.

112. 1383.

§1~“». sub-c. 1. c.

11'.'., 1853.
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ness, whenever the supervisors, township clerk and justices of the peace,

or any two of them, together with at least twelve freeholders of the

township file in the ofiice of the township clerk a written statement

that a special meeting is necessary.

§17.‘snb-_c.1.c. § 2644. Clerk to give notice of meeting. Each clerk with

1“'18s3' whom such statement is filed as required in the preceding section,

shall record the same and immediately cause notice to be posted up

in five of the most public places in the township, giving at least ten

days’ notice of such special meeting; and if there is a newspaper pub

lished in the township he shall cause a copy of such notice to be pub

lished therein at least three days before the time appointed for such

meeting. -

§18.sub-c.1,c. § 2545. What notice must specify. Each notice given for a

112' 1883' special meeting shall specify the purpose for which it is to be held,

and no other business shall be transacted at such meeting than such

as is specified in such notice. If vacancies in ofiice are to be filled at

such meeting the notice shall specify in what oflice vacancies exist,

how they occurred, who was the last incumbent and when the term

of each oflice expires.

ARTICLE 6.—MonE or CONDUCTING TOWNSHIP Mmzrmcs.

§19_Snb.¢_1_@_ § 2546. Organization of meeting. The electors present at

112' “Sh any time between nine and ten o’clock in the forenoon of the day of

the annual or special meeting, shall be called to order by the township

clerk, if present; in case he is not present then the voters may elect

by acclamation one of their number chairman and three of their num

ber judges of such meeting, who shall be duly swom and be judges

of the qualifications of township electors. They shall then proceed to

choose one of their number to preside as moderator of such meeting.

The clerk last before elected shall be clerk of the meeting, and keep

full minutes of its proceedings, in which he shall enter at length

every order or direction and all rules and regulations made by the

meetin . If the clerk is absent, then some person shall be elected to

act as c erk of the meeting.

§-_>0_...1,¢_1, 0, § 2547. Duty of moderator. Reconsideration of vote. At

112- “~""3- the opening of each meetin , the moderator shall state the business

to be transacted, and the o er in which it shall be entertained, and

no proposition to vote a tax shall be acted on out of the order of

business as stated by the moderator, and no proposition to reconsider

any vote shall be entertained at any meeting unless such proposition

to reconsider is made within one hour from the time such vote was

passed, or the motion for such reconsideration is sustained by a num

ber of voters equal to a majority of all the names entered upon the

poll list at such election up to the time such motion is made; and all

questions upon motions made attownship meetings shall be deter

mined by a majority of the electors voting; and the moderator shall

ascertain and declare the result of the votes on each question.

5-;,_ ,,,M_1_ ,._ § 2548. Proclamation of opening and closing polls. Before

112-1*‘*3~ the electors proceed to elect any township ofiicer, proclamation shall

be made of the opening of the polls by the moderator, and proclama

tion shall in like manner be made of the adjournment, and of the

opening and closing of the polls, until the election is ended.

521 ,,,b.c_1, <,_ § 2549. Who are voters. No person shall vote at any town

112'1°°"- ship meeting unless he is qualified to vote at general elections, and
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has been for the last ninety days an actual resident of the township

wherein he otters to vote. 1

§ 2550. Challenge to voter. If any person offering to vote at

any election or upon any question arising at such township meetin

is challenged as unqualified, the judges of the meeting shall proceed

thereupon in like manner as the judges at the generalvelection are

required to proceed, adapting the oath to the circumstances of the

township meeting.

§ 2551 . Certain oficers to be elected by ballot. The super

visors, treasurer, township clerk, assessor, justices of the peace,

constables and overseer of highways in each township shall be elected

by ballot. All other officers, if not otherwise provided by law, shall

be chosen either by yeas and nays or by a division, as the electors

determine.

§ 2552.‘ A11 candidates on one ballot. When the electors

vote by ballot all the candidates voted for shall be named on one

ballot, which shall contain, written or printed, or partly written and

partly printed, the names of the persons voted for and the offices to

which such persons are intended to be chosen, and shall be delivered

to one of the judges so folded as to conceal its contents.

§ 2553. P011 list. When the election is by ballot a poll list

shall be kept by the clerk of the meeting, on which shall be entered

the name of each person whose vote is received.

§ 2554. Judges to deposit ballots. When the election is by

ballot one of the judges shall deposit the ballots in a box provided

for that purpose. '

§ 2555. Judges to canvass the votes. At the close of every

election by ballot the judges shall proceed publicly to canvass the

votes, which canvass when commenced shall continue without adjourn

ment or interruption until the same is completed.

§ 2556. Manner of canvassing. The canvass shall be con

ducted by taking one ballot at a time from the ballot box and count

ing until the number of ballots is equal to the number of names on

the poll list, and if there are any left in the box they shall be imme

diately destroyed: and the person having the greatest number of votes

for any oflice shall be declared duly elected; provided, that if two or

more persons have an equal and the highest number of votes for any

office, the judges of election shall at once publicly by lot determine

who of such persons shall be declared elected. If on opening the

ballots two or more ballots are found to be so folded that it is appar

ent that the same person voted them the board shall immediately

destroy the ballots.

§ 2557. Result to be announced. The canvass bein

pleted, a statement of the result shall be entered at length y the

clerk of the meeting in the minutes of its proceedin s to be kept by

him as before required, which shall be publicly rea by him to the

meeting, and such reading shall be deemed notice of the result of the

election to every person whose name is entered on the poll list as a

voter.

§ 2558. Minutes to be filed. The minutes of the proceedings

C0111

of each meeting, subscribed by the clerk of said meetin and by the

judges, shall be filed in the oflice of the township cler within two

days after such meeting.

§Z3, suh-c. 1, c.

112, l-‘$33.

§24. sub-0.1, c.

112. 1883.

§ 25. sub-e. 1, c.

112. 1833.

§ 26. sub-c. 1, 0.

112, 18%.

5 27, sub-c. 1, c.

112, 1383.

§28, sube 1, c.

112. 1888.

§ 29, sub-c.1. 0.

112. 1833.

§ 30. sub-c.1, c.

112, 1883.

§ 31. sub-c. 1, c.

112, 1883.
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§ 32. sub-c. 1, e.

112, 1883.

§ 33, Sub-0. 1, c.

112. 1883.

§ 14. sub-c. 1. c.

112. 1883.

§ 15, sub-c. 1. c.

112. 1883.

£434. suh-c. 1. c.

112, 1683.

§ 35. sub-c. 1, c.

112. I883.

§ 36. sub-c. 1. c.

112, 1883.

§ 2559. Notice of election. The clerk of each township meet

ing shall within ten days thereafter transmit to each person elected

to any township ofiice, whose name is not entered on the poll list as a

voter, a notice of his election.

§ 2660. Proceedings when meeting fails to elect. In case

any township refuses or neglects to organize and elect township

officers at the time fixed by law for holding annual township meet

ings, twelve freeholders of the township may call a township meeting

for the purpose aforesaid, by posting notices in three public places

in such township, giving at least ten days’ notice of such meeting;

which notice shall set forth the time, place and object of such meet

ing; and the electors when assembled by virtue of such notice shall

possess all the powers conferred upon them at the annual township

meetin . In case‘ no such notice is given as aforesaid within thirty

days a ter the time for holding the annual meeting, the board of

county commissioners of the county shall, on the afiidavit of any free

holder of the township, filed in the ofiice of the clerk of the board,

setting forth the facts, at any regular or special meeting of the board,

appoint the necessary township oflicers of such township, and the

persons so appointed shall hold their respective ofices until others

are elected and qualified in their places, and shall have the same

plowerdand be subject to the same duties as if they had been duly

e ecte .

ARTICLE 7. — BY-LAWS.

§ 2561. By-laws. No by-law made by any township shall take

effect before the same is published by posting copies thereof in

three of the most public places in the township; and such by-laws,

duly made arid so published, are binding upon all persons coming

within the limits of the township as well as upon the inhabitants

thereof, and shall remain in force until altered or repealed at some

subsequent township meeting.

§ 2562. Clerk shall post by-laws. The township clerk shall

post in three of the most public places in his township, copies of all

by-laws made by such township, and shall make an entry in the town

ship riecords of the time when, and the place where such by-laws were

poste .

ARTICLE 8.—QUALIFICATION or OFFICERS.

§ 2563. Voter is eligible to ofice. Each person qualified to

vote at township meetings is eligible to any township oifice.

§ 2564. - Oflicers to take oath. Each person elected or ap

pointed to the ofiice of supervisor, township clerk, assessor, treasurer

or constable, shall, within ten days after he is notified of his election

or appointment, take and subscribe, before the township clerk or

justice of the peace, the oath prescribedin section 211 of the consti

tution. Such oath shall be administered without fee and certified by

the ofiicer before whom it is taken, with the date of taking the same.

§ 2665. Certificate of oath to be filed. The person taking

such oath shall immediately and before entering upon the duties of

his office file the certificate of such oath in the ofiice of the township

clerk.
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§ 2566. Justice to take oath and give bond. Each person

elected or appointed to the ofiice of justice of the peace shall within

ten days after receiving notice thereof take and subscribe before any

otficer authorized to administer oaths the oath prescribed in section

211 of the constitution. Such justice shall also execute a bond as

provided in chapter 6 of this code and file the same with the clerk

of the district court of the proper county for the benefit of any person

aggrieved by the acts of such justice, and any person aggrieved may

maintain an action on said bond in his own name against such justice

and his sureties.

§ 2567. Certificate to oficial acts of justice. The bond and

oath of oflice of a justice of the peace, filed in the otfice of the clerk

of the district court for the county or judicial subdivision, are suf

ficient authority for said clerk to certify to the official acts and signa

ture of such justice of the peace.

§ 2568. Jurisdiction of township justices. All justices of

the peace of any township in this state shall have the same power and

jurisdiction in their respective counties as is now' or hereafter may be

conferred upon justices of the peace under the provisions of the jus

tices' code, and all amendments made or which may be hereafter made

to said code. '

§ 2569. Proceedings before township justices. The civil

and criminal proceedin s before township justices of the peace shall

be governedand contro led by the justices’ code, and the code of crim

inal procedure and the amendments made or which may hereafter

be made to said codes. ’ '

§ 2570. Bond of treasurer.

to the ofiice of treasurer, before entering upon the duties of his office,

shall execute a bond in double the probable amount of money to be

received by him, which amount shall be determined by the board of

supervisors of the township.

§ 2571. Constable to take oath and give bond. Each per

son chosen to the oflice of constable, before entering upon the duties

Each person elected or appointed §

§ :47. sub-c. 1. c.

112, 1883.

§ 94. c. 59. 1319.

§ 1. c. 129. 1881.

§ 2, C. 129. 1881.

:33. sub-c. 1, c.

112, 1883.

§ 40. sub-c.1. 0.

112. 1553.

am’d.

of his oflice and within eight days after he is notified of his election '

or appointment, shall take and subscribe the oath of office and exe

cute a bond as prescribed by law. Such bond shall be approved and

filed as provided in chapter 6 of this code.

§ 2572. Bond of assessor to be flled. Each township assessor

shall 've a bond in the penal sum of five hundred dollars and shall

imme iately after the approval thereof, deliver the same to the town

ship clerk, whose duty it shall be forthwith to file such bond with the

county auditor.

§ 2573. Neglecttoqualify

to any township oflice, of whom an oath or bond is required, neglects

to file the same within the time prescribed by law such neglect shall

be deemed a refusal to serve in such oflice.

§ 2574. Penalty for neglect to take oath. If any township 5

oficer who is required by law to take an oath of office, enters upon

the duties of his ofiice before taking such oath, he forfeits to such

township the sum of fifty dollars.

§ 2575. Road overseer and pound master to file accept- §

ance. Each person elected or appointed to the office of overseer of

highways or pound master, before he enters upon the duties of his

oflice and within ten days after he is notified of his election or

appointment, shall file in the ofiice of the township clerk a notice

If any person elected or appointed §

§ 1.5.121. lass.

am’d.

42. sub-0. 1, c.

112, 1883.

-13. sub-0.1. c.

11?. 1883.

44. sub-c. 1, c.

112. 1553.
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§ 45. sub-c. 1. c.

112. 1833.

§ 46. sub-c. 1. c.

112, 1883.

§ 47. sub-c. 1, c. -

112. 1883.

§ 48. sub-c. 1, c.

112, 1883.

§ 1, c.156,186'l.

signifying his acceptance of such office.

notice shall be deemed a refusal to serve.

§ 2576. Term of oflice of township oficers. Township

officers, except justices of the peace and constables, shall hold their

offices for one year and until their successors are elected or appointed

and qualified. Justices of the peace and constables shall hold their

offices for two years and until their successors are elected and

qualified.

A neglect to file such

ARTICLE 9. -—VACANCIES.

§ 2577. Boardmay accept resignations. The board of super

visors of any township may for suflicient cause shown to it accept the

resignation of any oflicer in its township, and whenever it accepts any

Silfilllli resignation it shall forthwith give notice thereof to the township

c er .

§ 2578. Vacancies filled, how. Whenever any township fails

to elect the proper number of officers, or whenever any person elected

to a township otfice fails to qualify, or whenever any vacancy happens

in any township office from death, resignation, removal from the

township or other cause, the justices of the peace of the townshi ,

together with the board of supervisors or a majority of them, shall fi l

the vacancy by appointment b warrant under their hand, and the

persons so appointed shall hol their oflices until the next annual

meeting and until their successors are elected and qualified, and shall

have the same powers and be subject to the same duties and penalties

as if they had been duly elected.

§ 2579. Vacancies in appointing board. Whenever a vacancy

occurs from any cause in the ofiice of justice of the peace or township

supervisor, the remaining ofiicers of such appointing board shall fill

any vacancy thus occurring.

§ 2580. When county auditor to appoint township asses

sor. VVhen any township assessor is elected and fails or refuses to

qualify or to discharge the duties of his ofiice, or if the electors of a

township fail for any reason to elect an assessor, and the township

board of said township fails or refuses to appoint an assessor for the

township on or before the fifteenth day of April of the year for

. which such assessor is to serve, it shall be the duty of the county

§50. sub-c. 1. c.

_ 112, issi.

§ 51. sub-c. 1, c.

112. 1883.

auditor to appoint an assessor for such township, who shall beta

resident of the township for which he is to serve as assessor.

Aarrcrn 10.—~BOARD or HEALTH.

§ 2581 . Supervisors as board of health. The township

supervisors shall constitute a board of health, and within their respec

tive townships shall have and exercise all the powers necessary for the

preservation of the public health.

§ 2582. Powers of board of health. The board of health may

examine into all nuisances, sources of filth and causes of sickness,

and make such regulations respecting the same as it may judge neces

sary for the public health and safety of the inhabitants; and each

person who violates any order or regulation made by any board of

health and duly published is guilty of a misdemeanor and is punish

able by a fine not exceeding one hundred dollars, or by imprisonment

in the county jail not exceeding three months.
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§ 2683. Public notice of orders and regulations. Notice

shall be given by the board of health of all orders and regulations

made by it, by publishing the same in some newspaper if there is one

published in such township or the county; if there is none, then by

posting up such notice in five public places therein; and such publi

cation of said orders and regulations shall be deemed a legal notice

to all persons. '

§ 2584. Penalty for refusal to obey order. Whenever any

nuisance, source of filth or cause of sickness is found on private

property, the board of health shall order the owner or occupant

thereof at his own expense to remove the same within twenty-four

hours; and if the owner or occupant thereof neglects so _to do he

shall forfeit a sum not exceeding fifty dollars, to be recovered in the

name of and for the use of the township.

§ 2686. Proceedings on such refusal. Whenever such

owner or occupant shall fail to comply with such order of the board

of health, said board may cause the said nuisance, source of filth or

cause of sickness to be removed, and all expenses incurred thereby

shall be paid by such owner or occupant or by the person causing or

permiting the same.

§ 2686. Board to enter infected premises. Proceedings

if opposed. VVheneve1' the board of health deems it necessary for

the preservation of the health of its inhabitants to enter any building

or vessel in the township for the purpose of examining into and de

stroying, removing or preventing any nuisance, source of filth or cause

of sickness, and shall be refused such entry, any member of the board

may make complaint under oath to a justice of the peace of his town

ship, stating the facts in the case so far as he has knowledge thereof.

§ 2687. Warrant, to be issued by justice.

shall thereupon issue a warrant directed to the sheriff or any constable

Such justice §

§52. suh-0.1, c.

112. 1883.

§ 53. sub-c. 1. c.

112. 1883.

gm. sub-c.1, c.

112. 1883.

§ 55. sub-c.1. c.

112. ISK3.

56, sub-c. 1. c.

112. 1&3.

of the county, commanding him to take sufficient aid, and being ac- i

companied by two or more members of the board of health, between

the hours of sunrise and sunset, to repair to the place where such

nuisance, source of filth or cause of sickness complained of may be,

and destroy, remove or prevent the same under the direction of the

members of such board of health.

§ 2688. ~Quarantine of infected person. When any person

coming from abroad or residing in any city, town or village in this state

is infected or lately has been infected with the smallpox or other conta

gious disease dangerous to the public health, the board of health of

the city, town or villa e where such sick or infected person is, may

immediately cause S1151 person to be removed to a separate house if it

can be done without danger to his health, and shall provide for such

rson a nurse, medical attendance and other necessaries, which shalllice: a charge in favor of such city, town or village against the person

so provided for, his parents, guardian or master, if able, otherwise

against the county to which he belongs, or the state if such person is

a nonresident of the state.

_ 2689. Same. When person cannot be moved. If such

in ected person cannot be removed without danger to his health, the

board shall make provision as directed in the preceding section, for

such person in the house where he may be, and in such case it may

cause the persons in the neighborhood to be removed; and may take

such other measures as it deems necessary for the safety of the in

habitants.

§.'>7. sub-c. 1, c.

112, 1383.

§ 58. sub-c. 1, c.

112, 1883.
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sse, sub-c.1, c. § 2590. Board to provide hospital. VVhen a disease dan er

1141883‘ ous to the public health breaks out in any township, the board s lall

immediately provide such hospital or place of reception for the sick

and infected as is judged best for their accommodation and the safety

of the inhabitants, which shall be subject to the regulations of the -

board; and the board may cause any sick and infected person to be

removed thereto, unless his condition will not permit such removal

without danger to his health, in which case the house or place where

he remains shall be considered as a hospital, and with all its inmates

subject to the regulations of the board.

ARTICLE 11.—POWERB AND Dorms or Suraavrsoss.

§ 1.c.1.'>5.1SB7. § 2591. Regular meetings. The township board of super

visors shall hold re lar meetings on the last Tuesday of February,

the last Tuesday o March, the fourth Monday of June and the last

Tuesday of October of each year.

§ 2_c_155'133-;_ § 2592. Where held. Such meetings shall be held at the ofiice

of the township clerk or at the usual place for holding the annual

township meetin s if there is one. It shall meet not later than ten

o'clock A. M. an shall not adjourn before four o’clock P. M.

§ ,,_,._1_.,_.,',,-Q,-,_ § 2593. Business to be transacted. At its meetings in Feb

ruary and June it shall perform all the duties now required of it by

law to be transacted at such meetings, and any other business that

may legally come before it.

E 4, ,_ 1,,‘ ,3,“ § 2594. Approve bonds of township ofllcers. At its meet

ing in March the chairman shall approve the bonds of township

officers, and said officers shall immediately enter upon the duties of

their oifice, and shall assess the highway labor and road tax for the

ensuing year and perform all the duties required of them in article

7 of chapter 17.

§ 5_c'155'1S37_ § 2595. Audit accounts. At its meeting in October it shall

audit accounts, settle with the road overseers and transact any other

business that ma come before it.

§6_ c_ ,,,5_ 1881 § 2596. Adjournedand special meetings. It may adjourn

from time to time, and 1n cases of emergency may hold special

meetings on call of the clerk on three days‘ notice.

§ -,_,,_,,,,_1,,,,_ § 2597. Business with board. When to appear. It shall

be the duty of all persons having business to transact with the board

of supervisors of any township to appear before such board at any regular

meeting, or file such business with the clerk to be laid before the

board by him at its next meeting.

§,,,,__,,,,,,,._1,c_ § 2598. Powers of supervisors. The supervisors shall have

112-183* charge of such affairs of the township as are not by law committed to

other township officers; and they shall have power to draw orders on

the township treasurer for the disbursement of such sums as may be

necessary for the purpose of defraying the incidental expenses of the

township and for all moneys raised by the township to be disbursed

for any other purpose.

§61_,,ub.¢_1_c_ § 2599. Improving streets. Whenever any incorporated vil

“2'1833' lage or town which is laid out into streets is included in the limits of

an organized township, the township supervisors are authorized to

cause improvements to be ‘made in any street that may be needed as a

highway if the corporate authorities of such village or town neglect

to make such improvements.
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§ 2600. Board to prosecute actions. The supervisors shall

by their name of oflice prosecute for the benefit of the township, all

actions upon bonds iven to them or their predecessors in ofice; and

shall also ue for and collect all penalties and forfeitures in respect to

which no other provision is made, incurred by any oflicer or inhabitant

of the township; and they shall have power, in like manner, to prose

cute for any trespass committed on any public inclosure, highway or

property belonging to the township, and shall pay all moneys

collected under this section to the township treasurer.

§ 2601. Quorum of the board. Any two of the supervisors

shall constitue a quorum for the performance of any duties required

by law of the township supervisors, except when otherwise provided.

ARTICLE 12.—PowEas AND Dorms or Orrrcsas.

rowssnrr CLERK.

§ 2602. Clerks may administer oaths.

of the several townships, cit clerks or auditors of all cities, and

recorders of all town or vil ages in this state, are authorized to

administer oaths and take acknowledgments of instruments, authorized

or required by law.

§ 2603. May appoint deputy. The township clerk shall have

the custody of the record books and papers of the township when no

other provision is made by law, and he shall duly file and safely keep

all certificates of oaths and other papers required by law to be filed in

his ofiice. He may at his discretion appoint a deputy, for whose acts

he shall be responsible. Before any deputy clerk enters upon the

duties of his oflice he shall take and subscribe the oath required by

law, which oath shall be filed in the office of the clerk of the district

court. -

§ 2604. Shall keep records. The clerk shall record in the

book of records of his township, minutes of the proceedings of each

township meeting, and enter therein each order or direction and all

rules and regulations of any such meeting; and shall also file and pre

serve all accounts audited by the township board or allowed at a town

ship meeting, and enter a statement thereof in such book of records.

§ 2605. Clerk to give bond and take oath. Each person

elected or appointed to the ofiice of township clerk shall, before enter

ing upon the duties of his office and within the time prescribed by law

for filing his oath of oflice, execute a bond with two or more sureties

to be approved by the township treasurer, in such penal sum as the

supervisors direct, conditioned for the faithful dischar e of his duties.

Such bond so approved shall be filed in the office of t e clerk of the

district court for the benefit of any person aggrieved by the acts or

omissions of such clerk, and any person so aggrieved or the township

may maintain an action on such bond against said clerk and his

sureties.

§ 2606. Send name of constable to clerk of district court.

Each township clerk, i.n1n1e(liately after the qualification of any con

stable elected or appointed in his township, shall transmit to the clerk

of the district court of the county the name of such constable.

§ 2607. Send name of justice to clerk of district court.

Each township clerk shall immediately after the election of any

The township clerk §

5 62. sub-c. 1. c.

112, 1883.

§ 63. s1lb<.'. 1. c.

112. mas.

64. suh-0.1, c.

112. 1383.

§65. sub-0.1, c.

112, 188:5.

§ 66. sub~c. 1, c.

112, 1883.

§ 67. sub-c. 1, c.

112, 1883.

§ 68, sub-c. 1, c.

112. 1883.

§ 69. sub-c. 1, c.

112, 1883.
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§ 1'0. sub-c. 1. c.

112, 1583.

§ 71. sub-c. 1, c.

112, 12583.

5 72. sub-c. 1. c.

112, 1553.

§ 73. sub-c. 1, 0.

112, 1883.

§’I4, sub-c. 1, c.

112.1383.

§ 1, c. 157, 1ss7.

justice of the peace in his township transmit a written notice thereof

to the clerk of the district court of the county, stating therein the

name of the person elected and the term for which he is elected; and

if elected to fill a vacancy, he shall'state in such notice who was the

last incumbent of the office.

§ 2608. Penalty for neglect. If any township clerk willfully

ne lects to make such return he shall be guilty of a misdemeanor,

an on conviction thereof shall be fined in a sum not exceeding ten

dollars.

TOWNSHIP TREASURER.

§ 2609. Duties of treasurer. The township treasurer shall

receive and take charge of all moneys belonging to the township or

which are by law required to be paid into the township treasury, and

shall pay over and account for the same upon the order of such town

ship or the ofiicers thereof duly authorized in that behalf, made pur

suant to law, and shall perform all such duties as may be required of

him by law.

§ 2610. To keep account of receipts and disbursements.

Each township treasurer shall keep a true account of all moneys by

him received by virtue of his oflice, and the manner in which the

same ai'e disbursed, in a book provided at the expense of the town

ship for that purpose, and exhibit such account, together with his

vouchers, to the township board at its annual meeting, for adjustment;

and he shall deliver all books and property belonging to his oflice

and the balance of all moneys in his hands as such treasurer, to his

successor in olfice, on demand after such successor has qualified

according to law.

§ 261 1. Treasurer to draw moneys from the county. The

township treasurer shall from time to time draw from the county

treasury such moneys as have been received by the county treasurer

for the use of his township and on receipt of such moneys shall

deliver proper vouchers therefor. Each township treasurer shall be

allowed and entitled to retain two per cent of all moneys paid into

the township treasury for receiving, safely keeping and paying over

the same according to law.

§ 2612. Treasurer to make statement. Each township

treasurer within five days preceding the annual township meetin

shall make out a statement in writing of the moneys by him receiveg

into the township treasury from the county treasurer and from all

other ofiicers and persons, and also of all moneys paid out by him as

such treasurer, in which statement he shall set forth particularly from

whom and on what account such moneys were received by him, with

the amount received from each ofiicer or person and the date of receiv

ing the same, also to whom and for what purpose any moneys have

been paid out by him, with -the amount and date of each payment.

He shall also state therein the amount of moneys remaining in his

hands as treasurer. Such statement shall be filed by him in the oflice

of the township clerk, and shall be by such clerk carefully preserved

and recorded in the township book of records, and a duplicate of such

statement shall at the same time be filed by the township treasurer

with the county auditor of his county.
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2613. Penalty for neglect. Each township treasurer who

re see or neglects to comply with the provisions of the four preced

ing sections, shall forfeit not more than two thousand dollars, to be

recovered in any court of competent jurisdiction, the amount to be

fixed by the jury trying the cause, or by the court, if there is no jury

impaneled, and may be recovered by a civil action in the name of

the person who prosecutes the same, with costs of the suit; one-half

shall go to the person so prosecuting, and the remainder to the town

ship of which such delinquent is or has been treasurer.

§ 2614. Warrant record. Indorsement of warrants not

paid. Each township treasurer shall keep a suitable book to be

provided at the expense of the township in which he shall enter the

township orders that he cannot pay for'want of funds when presented to

him for payment, which orders when presented shall be indorsed by such

treasurer by putting upon the back. of the same the words “not paid

for want of funds,” giving the date of such indorsement, signing his

name as township treasurer, which order when so indorsed shall bear

interest from that date until paid. All township orders shall be paid

in the order that they are registered, out of the first moneys that

come into the treasurer’s hands for such purposes.

ASSESSORS.

§ 2615. Assessors, how governed. The township assessor

shall be overned by and make assessments and returns as provided

in the c apter on revenue and taxation of this code, and shall be

paid for his service out of the township treasury.

ARTICLE 13.-—BOARD or Atnlross.

§ 2616. Supervisors to audit accounts. The supervisors

constitute a board of audit for the purpose of auditing all accounts

payable by the township; and if for any cause there are not three

supervisors present to constitute such board the chairman, and in his

absence either of the supervisors, may notify an one or as many of

the justices of the peace of the township as wil, together with the

supervisors present, make a board of three; and the board so consti

tuted shall have authority to act as the township board.

§ 2617. Meetings of board. The board shall meet on the

Tuesday next preceding the annual township meeting, and on the

last Tuesday of October in each year, and at such other times as it

deems necessary and expedient for the purpose of auditing and set

tling all charges against the township; and it shall state on each

account the amount allowed by it; but no allowance shall be made for

any account which does not specifically state each item of the same

and the nature thereof.

§ 2618. Board to audit accounts of treasurer at annual

meeting. The board shall also, at its annual meeting on the last

Tuesday of February in each year, examine and audit the accounts of

the township treasurer for all moneys received and disbursed by him

as such oflicer; and it shall audit the accounts of all other township

officers who are authorized by law to receive or disburse any money

of the township by virtue of their oflice.

§ 75. sub-c.1. c.

112. 18&3.

§ 76. sub-c. 1, c.

112. 1853.

§ 55, 0. 59. 1879.

§ 7'7, sub-c. 1. c.

112, M823.

§ 78. sub-c. 1, c.

112, 1883.

§ 5, c. 155, 12587.

§ 2619. Board to report accounts audited and allowed.

Such board shall make a report, stating in detail the items of account

5 79. subc. 1, c.

112, 1883.

§80. sub-c. 1, c.

112. 1553.
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§ 81. sub-c. 1. c.

1l‘_'. 1583.

§82. sub-c. 1. c.

112, 1883.

§ K3. sub-c. 1, c.

112, 1883.

§ sub-c.1, e.

112, 1883.

§ 1. 0. 126. 1559.

am’d.

§ 86. sub-c. 1, c.

112, 12588.

Q 86. sub-c. 1. c.

112, 1M3.

§B’i. sub-c. 1, 0.

112, 1583.

audited and allowed, the nature of each account,,and the name of the

person to whom such account was allowed, including a statement of

the fiscal concems of the township, and an estimate of the sum neces

sary for the current expenses thereof, the support of the poor and

other incidental expenses for the ensuing year.

§ 2620. Report to be read at township meeting. Such

report shall be produced and publicly read by the township clerk at

the next ensuing township meetin , and the whole or any portion of

such report may be referred by or er of the meeting to a committee,

whose duty it shall be to examine the same and report thereon to

such meeting.

§ 2621. Treasurer shall pay all orders. The amount of any

account audited and allowed by the board and the amount of any

account voted to be allowed at any township meetin shall be paid

by the township treasurer on the order of the boa signed by the

chairman and countersigned by the clerk; and all orders issued to

any person by the board for any sum due from such township shall

be receivable in payment of township taxes of such township.

§ 2622. Clerk of the board of supervisors. The township

clerk shall be clerk of the township board, and shall keep in his oflice

a true record of all its proceedings.

ARTICLE 14.-—FF.ES or OFFICERS.

§ 2623. Compensation of assessor. The township assessor

shall receive for his services three dollars per day for each day neces

sarily devoted by him to the service of the township while engaged

in his duties as such assessor; provided, that such compensation shall

not exceed the sum of sixty dollars in an one congressional township.

§ 2624. Compensation of cler and supervisors. The

township clerk and supervisors shall receive for their services one

dollar and fifty cents per day for each day necessarily devoted by them

to the service of the township when attending to business in their

township, and two dollars when attending to business out of the

township; no township supervisor shall receive more than thirty-five

dollars compensation in any one ear; provided, that the township

clerk shall be paid fees for the fol owing, and not a per diem: For

serving notices of election upon township officers, as required by law,

twenty-five cents each; for filing any paper required by law to be filed

in his office, ten cents each; for posting up notices required by law,

twenty-five cents each; for recording any order or any instrument or

writing authorized by law, ten pents for each one hundred words; for

copying any record or instrument pn file in his oifice and certifying

the same, ten cents for each one hundred words, to be paid for by the

person applying for the same.

§ 2626. Compensation, increasing or reducing. At any

township meeting before the electors commence balloting for ofiicers

they may by resolution reduce or increase the compensation of oflicers,

but no such increase shall exceed one hundred per cent.

ARTICLE 15.—"CLAIms Aeamsr TOWNSHIPS.

§ 2626. Claims against townships. Accounts stated, how.

Before any account, claim or demand against any township or county of

this state for any property or services for which such township or
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county shall be liable shall be audited or allowed by the board or

otficers authorized by law to audit and allow the same, the person in

whose favor such account, claim or demand shall be, or his agent,

shall reduce the same to Writing in items and shall verify the same to

the effect that such account, claim or demand is just and true, that

the money therein charged was actually paid for the purposes therein

stated, or that the property therein charged for was actually delivered

or used for the purposes therein stated and was of the value therein

charged, or that the services therein charged were actually rendered

and of the value therein charged, or in case such services were official

for which fees are prescribed by law then that the fees or amounts

charged therefor are such as are allowed by law; and that no part of

such account, claim or demand has been paid; provided, that the

provisions of this article shall not apply to any claim or demand for

an annual salary or per diem of jurors or witnesses fixed by or in

pursuance of any statute.

§ 2627. Accounts must be verified. The verification re

quired by the preceding section may be made before any oflicer

authorized by law to administer oaths, or before any member of the

board to which the account, claim or demand shall be presented to be

audited, and each member of such board is hereby authorized to ad

minister the proper oath in such cases; and each person who willfully

or knowingly swears falsely on any such claim shall be deemed guilty

of perjury and be punished accordingly. _

§ 2628. What accounts need not be verified. In case any

such account, claim or demand shall be made or presented by any

administrator or executor on behalf of the estate of a deceased person

he shall not be required to verify the same, but may prove the same

otherwise to the satisfaction of the board.

2629. Consideration of account and action thereon.

W enever an account, claim or demand against any township or

county shall have been verified in the manner prescribed in this arti

cle, the board to whom the same is presented may receive and con

sider the same and may allow or disallow the same in whole or in part,

as to such board or oflicers shall appear just‘ or lawful, saving to such

claimants the right of appeal.

§ 2680. Penalty for auditing an account not verified. Any

member of such board who shall audit and allow any account, claim

or demand required by this article to be itemized and verified, with

out the same having been first duly itemized and verified, shall be

deemed guilty of a misdemeanor and be punished by a fine of not

exceeding five hundred dollars, or by imprisonment in the county jail

not exceeding six months, or by both.

ARTICLE 16.—Su1Ts BY AND Aeamsr Towssmrs.

§ 2631. Proceedings in. Whenever any contrbversy or cause

of action exists between townships or between a township and an in

dividual or corporation, a civil action may be commenced and prose

_cuted for the purpose of trying and settling such controversy, and the

same shall be conducted in the same manner, and the judgment

therein shall have the like effect, as in other actions or proceedings

of a similar kind between individuals and corporations.

2632. Township to sue in its name. In all such actions

an proceedings the township shall sue and be sued in‘ its name,

§ 88. sub-c.1. c.

112, 1883.

§ 88, sub-c. 1, c.

112, 1&3.

9 s9, sum. 1. c.

112, mas.

5 90, sub-c. 1. c.

112. 1583.

5 91. sub-c.1. c.

112, 1-583.

§9Z, sub-c. 1. 0.

112, 1883.
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' §94. subc. 1. c.

112, 1883.

§%, sub-c. 1, c.

112, 1883.

§ 96. subc. 1, c.

112, 1883.

§ W, sub-0. 1. c.

112, 1883.

§ 98. sub-c. 1, c.

112. 1383.

§ 99, sub-c. 1, c.

112. 1883.

except where township ofiicers are authorized by law to sue in their

name of olfice for the benefit of the township.

§ 2633. Service, on whom. In legal proceedings against a

township by name all papers shall be served on the chairman of the

board of supervisors, and in case of his absence on the township

clerk, and whenever any action or proceedin is commenced the

chairman shall attend to the defense thereo , and lay before the

electors of the township at the first township meeting a full statement

otii sucfh proceedings, for their direction in regard to the defense

t ereo .

§ 2634. Jurisdiction. No action in favor of any township shall

be brought before any justice of the peace residing in such township.

§ 2635.. Recovery in cases of trespass. Whenever any

action is brou rht to recover a penalty imposed for any trespass com

mitted on the ands belonging to the township, if it appears on the

trial thereof that the actual amount of injury to such township lands

in consequence of such trespass exceeds the sum of twelve dollars and

fifty cents, then the amount of actual damage with costs of suit shall

be recovered in such action, instead of any penalty for such trespass

imposed by the township meeting, and such recovery shall be a bar to

all other actions for the same trespass.

§ 2636. Court may partition lands, when. Whenever by

judgment or decision in any action or proceeding brought to settle

any controversy in relation to township commons or other lands, the

common property of a township, or for the partition thereof, the

rights of any township are settled and confirmed, the court in which

such proceedings are had may partition such lands according to the

rights of the parties.

§ 2637. Payment of judgment. VVhen a judgment is recov

ered against any township or against any township ofiicers in an action

prosecuted by or against them in their name of oflice, no execution

shall be awarded or issued upon such judgment, but the same, unless

reversed or stayed on appeal, shall be paid by the township treasurer

upon demand and the delivery to him of a certified copy of the

docket of the judgment, if there is sufficient money of such township

in his hands not otherwise appropriated. If he fails to do so he shall

be personally liable for the amount, unless the collection thereof is

afterwards stayed upon appeal. If Jayment is not made within

thirty days after the time fixed by law for the county treasurer to pay

over to the township treasurer the money in his hands belonging to

such township levied for the purpose of paying such judgment, next

after the rendition of such judgment, execution may be issued,

but only township property shall be liable thereon.

§ 2638. When judgment is not satisfied. If judgment for

the recovery of money is rendered against any township, and the

judgment is not satisfied or proceedings thereon stayed by appeal or

otherwise before the next annual meeting of the township, a certified

copy of' the docket of the judgment may be presented to such town

ship at said annual meeting. The supervisors of the township shall

thereupon cause the amount due on the judgment, with interest from

the date of its recovery, to be added to the tax of such township and

the same certified to the county auditor and collected as other town

ship taxes are collected.

1
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Anrrcrr 1T.—To\v:<san> CHARGES up LEVIES.

§ 2639. Township charges, what are. The following shall

be deemed township charges:

I. The compensation of township ofiicers for services rendered

their respective townships.

2. Contingent expenses necessarily incurred for the use and ben

efit of the township.

3. The moneys authorized to be raised by the vote of the township

meeting for any township purpose.

4. Each sum directed by law to be raised for any township pur

pose; provided, that no tax for township purposes shall exceed the

amount voted to be raised at the annual township meeting as provided

in subdivision 8 of section 2542.

§ 2640. Moneys levied, how. The mone s necessar

fray the township char es of each township shal be levie

taxable property in S11C%1 township in the manner prescribed in the

chapter on revenue and taxation in this code.

§ 2641. Clerk to notify county auditor of levy. It is the

duty of the township clerk immediately after the township board of

supervisors have made the levy of taxes, or within three days there

after, to notify the county auditor of the amount levied, who shall

enter the same on the county tax list, to be collected by the county

treasurer as county taxes are collected.

to de

on the

ARTICLE 18.-— Booxs AND PAPERS or Ooreonze Orrrosns.

§ 2642. Successor in ofice to demand records. Whenever

the term of any supervisor, township clerk or assessor expires, and

another person is appointed or elected to such ofiice, such successor

immediately after he enters upon the duties of his oflice shall demand

of hhis predecessor all books and papers under his control belonging to

suc office.

§ 2643. Same, vacancy. Whenever either of the officers above

named resigns, or the office becomes vacant in any way. and another

person is elected or a pointed in his stead, the person so elected shall

make such demand oi) his predecessors or of any person having charge

of such books and papers.

§ 2644. Records to be delivered. Each person so going out

of office, whenever thereto required pursuant to the foregoing pro

visions, shall deliver upon oath all records, books and papers in his

possession or under his control, belon ing to the office held by him,8

which oath may be administered by the ofiicer to whom such delivery

is made.

§ 2645. Demand for records in case of death. Upon the

death of any of the officers enumerated, the successor of such officer

shall make such demand as above provided of the executor or admin

istrator of such deceased oflicer, and such executor or administrator

shall deliver upon like oath all records, books, papers or mone 1s in

his possession or under his control, belonging to the ofiice held by

his testator or intestate.

§ 100. sub-c. 1.

c. 112.1883.

§ 101, sub-c. 1.

c.'112,1a83.

g 33, 0. 59, 1519.

§ 102. sub-c. 1.

c. 112, 1583.

§ 103, sub-0. 1,

c. 112. 1883.

§ 104. sub-c. 1,

c. 112, 1883.

§ 105, subc. 1.

c. 112. 1883.
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aarrcrs 19. ~- GUIDEPOSTS.

g-1015,5111)-c, 1, § 2646. Townships to erect guideposts. Each township

"' 112' 18$‘ shall in the manner provided herein erect and maintain guideposts on

the highways and other ways within the township, at such places as

are nece or convenient for the direction of travelers.

§g0’l1i_,s\i1§éc3. 1. $ 2647. Report to annual meeting. The supervisors shall

§ 108. sub-c. 1.

c. 112. 1883.

§ 109, sub-c. 1,

c. 112, 1881!.

§ 110, sub-c. 1.

C. 112, 1583.

§ 111. sub-c. 1,

c. 112, 1863.

submit to the electors at each annual meeting a report of all the I

places at which guideposts are erected and maintained within the ‘

township, and of all places at which in their opinion they ought to be

erected and maintained. For each neglect or refusal to make such re

port they shall severally forfeit the sum of ten dollars.

§ 2648. Penalty for neglect to designate places for guide

posts. Upon the report of the supervisors the township shall deter

mine the several places at which guideposts shall be erected and

maintained, which shall be recorded in the township records. Any

township which neglects or refuses to determine such places, and to

cause a record thereof to be made, shall forfeit the sum of five dollars

for each month during which it neglects or refuses so to do; and in

such case upon any trial for not erecting or maintaining guideposts

reported to be necessary or convenient by the supervisors, the town

ship shall be estopped from alleging that such guideposts were not

necessary or convenient.

§ 2649. Character ofguideposts. At each of the places de

termined by the township there shall be erected a substantial post of

not less than eight feet in height, near the upper end of which shall

be placed a board, and upon such board shall be plainly and le 'bly

painted or otherwise marked the name of the next township or p ace,

and such other town or place of note as the supervisors think proper,

to which each of such roads lead, together with the distance or num

ber of miles to the same; and also the figure of a hand with the fore

finger thereof pointed towards the towns or places to which such

roads lead; provided, that the inhabitants of any township may at

their annual meeting agree upon some suitable substitute for such

guideposts. .

§ 2650. Forfeit for neglect to furnish guidepots. Each

township which neglects or refuses to erect and maintain such ide

posts or some suitable substitute therefor shall forfeit annual y the

sum of five dollars for each guidepost which it so ne lects or refuses

to maintain, which sum may be sued for and collecte by any person

before any justice of the peace of the proper county, and the moneys

so collected shall be paid into the township treasury for the benefit

of the roads and bridges of the township.

ARTICLE 20. —Pusr.1c Pmcss.

§ 2661. Voters shall designate. At the annual township

meeting in each year the legal voters present at each meeting shall

determine and designate three places in the township as public or the

most public places of such township, and that all legal notices re

quired to be posted in three public or the most public places of a

township shall be posted at such places at least, and they shall

make provision for the erection and maintenance of posts on which

to post notices as aforesaid in all places so designated, in which

there is no suflicient natural convenience for that purpose.
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ARTICLE 21. —POUNDS AND Pounn Masraas.

§ 2652. Pounds located. Whenever the electors of any town

ship determine at their annual township meeting to erect one or more

pounds therein, the same shall be under the care and direction of such

pound masters as are chosen or appointed for that purpose.

§ 2653. Discontinuing pounds. The electors of any town

ship may at any annual township meeting discontinue any pounds

therein.

§ 2654. Fees of pound master. Sales. The pound master

is allowed to charge and collect the following fees: For takin into

pound or discharging therefrom any horse, ass or mule, and al neat

cattle, twenty cents each; for every sheep or lamb, ten cents each;

and for every hog large or small, ten cents; and twenty-five cents for

keeping each twent -four hours in pound. And the pound master

has a lien on all suc animals for the full amount of his legal charges

and expenses, and shall be entitled to the possession of such animals

until the same are paid; and if the same are not paid and said animals

removed within four days after they are impounded, the pound

master shall give notice by posting the same in three of the most

public places in the township that said animals, describing them, are

impounded, and that unless the same are taken awa and fees paid

within fifteen days after the date of such notice he wi l_sell the same

at public vendue at the place where the township meetings of such

township are usually held; and on the day designated in such notice

the pound master shall expose such animals for sale and sell the same

to the highest bidder for cash, for which service he shall receive two

per cent of the purchase money for each animal.

§2655. Proceeds, disposition of. Out of the money real

ized from such sale the pound master shall deduct all his legal fees

and charges and pay the balance if any to the chairman of the town

ship supervisors, at the same time iving to the supervisors an

accurate description of the animals sol and the amount received by

him for each animal, and shall take a receipt and duplicate therefor

and file one of them with the township clerk; provided, that the

supervisors shall at any time within six months, upon suflicient

proof from the owner of any animal so sold, pay to such owner the

balance due as received from said pound master; but if said money

is not claimed within that time then the sum so received shall be

retained for the use of the township.

ARTICLE 22.— Dears AND Bonus.

§ 2656. Limit of debt of townships. No township has

wer to contract debts or make expenditures for any one year in a

llfrger sum than the amount of taxes assessed for such year, without

having been authorized by a majority of the voters of such township,

and no township shall assess for township purposes more than ten

mills on the dollar of taxable propert for any one year.

§ 2657. Bonds of townships issued, how and when. The

board of supervisors of the organized townships of this state, or those

that may hereafter be organized, are authorized and empowered to

issue the bonds or orders of their respective townships, with coupons

attached, in such amounts and at such periods as they may be directed

§ 112. sub-c. 1.

c. 112. 1%.

§ 114. sub~(~. 1,

0. 112, 1883.

5 115. sub-c. 1.

c. 112. 1883.
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§ 117. subc 1,

c. 112, 1883.

§ 118. sub-c. 1,

0. 112. 1883.

by two-thirds of the legal voters present and voting at any legally

called township meeting held for that purpose; such bonds or orders

to be payable in such amounts and at such times, not exceeding six

years from date, as two-thirds of the legal voters present and votin

at such meeting shall determine, with interest thereon not to excee

eight per cent per annum payable annually, which bonds or orders

and coupons shall be signed by the chairman of the board of super

visors and countersigned by the clerk of the township; provided, that

nothing herein contained shall be construed to authorize the issuin

of such bonds or orders unless the same shall have first been vote

for by ballot by two-thirds of all the legal voters present and voti11g at

any annual or special township meeting called for that purpose, notices

of which, particularly specifying the object for which such meeting

was called, have been p0sted.in at least three public places in the

township for not less than ten days previous to the time of calling the

same.

§ 2658. Bonds must be sold at par. No bonds or orders

issued under the authority of this article shall be issued or negotiated

for less than par value, nor shall such bonds or orders or the proceeds

thereof be used or appropriated for any purpose whatever other than

as specified in this article.

§ 2659. Levying bond tax. The board of supervisors and its

successors are authorized and it is their dut on or before the first

day of September next after the date of suc bonds or orders, and in

each and every year thereafter on or before the first day of Septem

ber, until the payment of such bonds or orders and interest is fully

provided for, to levy and in due form to certify to the county auditor

of the county in which said township is situated, a tax upon the tax

able property of the township equal to the amount of principal and

interest maturing next after such levy, and in the discretion of the

board, such further sums as it shall deem expedient, not exceeding

twenty per cent of such maturing bonds or orders and interest, which

taxes shall be payable in money and shall constitute a fund for the

payment of said bonds or orders and the interest thereon.

ARTICLE 23.—RErUNn1No Bonus.

§ 2660. T0 be issued, when. Each organized township in

this state is authorized and empowered by and throu h its board of

supervisors, when in the judgment of such board it is eemed for the

best interests of the township, to issue its negotiable bonds in the

name of such township for the sole purpose of refunding any out

standing bonded indebtedness of such township. 4

§ 2661. Issuance, how determined. Denomination. Form.

The necessit of issuing and negotiating bonds under the provisions

of this artic e shall be determined by the board of supervisors of

such township. Such bonds shall be in denominations of not more

' than one thousand dollars nor less than one hundred dollars, shall

bear the date of their issue and shall be made payable to the pur

chaser or bearer, and be payable in not less than five nor more than

fifteen years from their date; and shall bear interest at a rate not

higher than the bonds refunded and shall have coupons attached for

each interest payment; such bonds and coupons shall be si ed bythe chairman of the board of supervisors and shall be attestednby the
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r

township clerk. Each bond shall state on its face that it is issued in

accordance with this article. Such bonds may be made payable at

such place as may be agreed upon.

§ 2662. Record to be kept. A record of each bond so issued

shall be kept by the township clerk, showing the number of each

bond, its date, amount, rate of interest, when and where payable, the

amount received therefor, to whom sold and how the proceeds were

disposed of.

§ 2663. Annual tax to pay principal and interest. At or

before the time of issuing any bonds pursuant to the provisions of

this article, it shall be the duty of the board of supervisors to pro

vide for the collection of an annual tax suflicient to pay the interest

and also the principal thereof when due.

§2664. Payment of at maturity. Cancellation. When

such bonds and the coupons thereto attached mature it shall be the

duty of the township treasurer to pay the same on presentation out

of any funds in his hands applicable thereto; and he shall then

properly cancel the same.

ARTICLE 24. —- IRRIGATION.

§ 2665. Petition. Election. W'henever ten legal voters of

any organized township petition the township board fifteen days pre

vious to any annual township meeting to submit the question of irri

gation, by building dams to create ponds or reservoirs on any of the

creeks or coulees in the township, it shall be the duty of the board to

submit the question to the voters at the next annual township meet

ing, and the township clerk shall cause three notices to be posted

specifyin the place and nature of such proposed improvements.

§ 266 . Tax. VVhenever two-thirds of the legal voters of any

organized township in this state, at their annual township meeting

agree that it is advisable and for the public good that certain speci

fied creeks or coulies should be improved to increase the water supply

and for the purpose of irrigation, it shall be lawful for such voters to

levy a tax upon said township, to be expended in building dams to

create ponds and reservoirs, by and under the direction of the board

of supervisors of the township; provided, such improvements shall be

wholly in said township; and no lands shall be flooded without the

consent of the owner or without just compensation therefor, which

compensation shall be determined as provided in the chapter on emi

nent domain in the code of civil procedure.

§ 2667. Maximum levy The tax authorized to-be levied by

the last section shall not exceed two mills on the dollar of the assessed

valuation of the township.

ARTICLE 25.—CONTBACT Srsrsm or HIGH\VAY'LABOR.

§ 2668. Township boards have supervision over. The

several township boards of organized townships in the state shall

have eneral supervision over the roads, highways and bridges

throng out their several townships.

§ 2669. Plans and specifications for all work. The several

township boards on being petitioned by a majority of the legal voters

of such township, as shown by the votes cast at the last annual

§ 1. c. 43. 1590.

am’d.

§ 2, 0. -13. 1890.

a.m’d.

§ a, c. 43, 1200.

§ 1, c. 91, 1595.

§ 2, C. 91, 1895.
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§ 3. c. 91. 1895.

§ 4. c. 91. 1895.

§ 5. c. 91. 1895.

§ 6, c. 91. 1895.

§ 119. sub-c. 1,

c. I12, 1883.

§ 120. sub-c. 1,

c. 112. 125825.

township meeting, shall at the next annual meeting cause a vote to

be taken by ballot on which shall be written or printed the words

“for contract system,” “against contract system,” and if a majority of

the votes cast are in favor of the contract system then the township

board shall at the next meeting succeeding the annual meeting advertise

in any one of the county papers for bids for two successive weeks for

the improvement and repairing of highways and bridges in its town

ship, in the following manner:

1. The board shall furnish plans and specifications for all work

and improvements to be done and performed in the several townships,

which shall be filed in the ofiice of the township clerk.

2. It shall at the time of advertising for bids give at least ten days

notice, to be posted in three conspicuous places in said town

ship that bids will be received at a time and place mentioned in said

notices, and said contracts shall be let to the lowest bidder in accord

ance with such plans and s ecifications as are furnished by said

board, and the said board shall) require upon the letting of such con

tract, or contracts, a good and sufiicient bond for the faithful per

formance of the work to be done and performed in said contract, and

said board shall have authority to reject any and all bids.

§ 2670. Annual township meeting. Tax fixed. At the

annual township meeting in each year the amount of tax for road

purposes shall be voted upon and fixed by township, which shall not

exceed the sum of eighty cents on each one hundred dollars of

assessed valuation of property, both real and personal.

§ 2671. Special fund. All moneys raised in pursuance of the

provisions hereof shall constitute a special fund for the improvement

of highways and shall be collected, paid out and expended in the

manner provided for warrants drawn on the treasurer of each town

ship for general expenses thereof, and such fund shall be kept sepa

rate and shall not be used for any other purpose whatsoever.

§ 2672. Assessments, how collected. Upon failure to pay

an tax assessed for the purposes herein named the same shall become

de inquent and shall be collected in the same manner as other taxes.

§ 2673. Road machinery. In townships ownin road

machinery the township boards shall have authority to ma e such

disposition of the same as in its discretion is best for the interests of

the township, or it may purchase or lease such machinery as may be

necessary for the purpose of carrying out the provisions hereof and

the performance of all contracts in reference thereto.

ARTICLE 26. — MISCELLANEOUS.

§ 2674. Oficers not to be interested in contracts. No town

ship oflicer shall become a party to or be interested directly or indirectly

in- any contract made by the board of which he may be a member;

and every contract or payment voted for or made contrary to the pro

visions of this section is void; and any violation of this section shall

constitute malfeasance in olfice which will subject the ofiicer so offend

ing to be removed from ofiice.

§ 2675. Election districts. Each township organized under

this chapter, or any law heretofore in force, constitutes an election

district.
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§ 2676. City to have same powers as township. Nothin

in this chapter contained shall in any way apply to any portion 0

the state which is embraced within the limits of any incorporated city;

but each incorporated city shall have and exercise within its limits,

in addition to its powers the same powers conferred by this chapter

upon townships in the manner prescribed by law.

§ 2677. Constables, powers Of. Any constable in any organ

ized township containing any village not incorporated, shall be a

proper ofiicer for arresting and detaining any person for disorderly

conduct within the village arising from drunkenness or otherwise,

without process first issuing, and any person deemed uilty of such

disorderly conduct shall be taken before any justice o the peace of

such township, and upon conviction thereof be fined in the sum of

not less than five nor more than ten dollars and all costs arising from

such complaint and trial.

§ 2678. To provide for confinement of prisoners. Any

township with any such village not incorporated, shall at the annual

township meetin have power to vote any appropriations necessary

for providing a p ace ofconfinement, and may adopt such regulations

as may be necessary in relation thereto.

§ 2679. Notice to be given. Any township providing such

place of confinement shall cause notice thereof to be published in the

newspaper having the lar est circulation in such township, if there

is any, or cause the towns ip clerk to post notice thereof in three of

the most public places in such township. -

§ 2680. Convicted person confined. Any person convicted

under the preceding sections shall be confined in the calaboose until

all fines and costs are paid, not less than one day nor more than ten

ays.

C H A P T E R 3 2.

MISCELLANEOUS PROVISIONS.

§ 2681. Code not retroactive unless so declared. No part

of this code is retroactive unless expressly so declared.

§ 2682. Rule of construction of code. The rule of the com

mon law, that statutes in derogation thereof are to be strictly con

strued, has no application to this code. The code establishes the law

of this state respecting the subjects to which it relates, and its pro

visions and all proceedings under it are to be liberally construed,

with a view to effect its objects and to promote justice.

2683. Same. The provisions of this code, so far as they are

su stantiall the same as existing statutes must be construed as con

tinuations t ereof, and not as new enactments.

§ 2684. Oflces under acts repealed by code are con

tinued, when. All persons who, at the time this code takes effect,

hold office under any of the acts repealed, continue to hold the same

according to the tenure thereof, except those oflices which are not

continued by one of the codes adopted at this session of the legisla

tive assembly, and excepting otfices filled by appointment.

§ 121. sub-c. 1,

0- 112, 1883.

§ 95, c. 59. 1879.

§39. c.23, Pol.C.

§40, (L23, Pol.C.

§41,c.23,PoLO.
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§ 2685. Same. When any oflice is abolished by the repeal of any

act, and such act is not in substance re-enacted or continued in either

of the codes, such oflice ceases at the time the codes take effect.

§ 2686. Pending actions or proceedings not affected by

code. No action or proceeding commenced before this code takes

effect, and no right accrued, is affected by its provisions, but the pro

ceedings therein must conform to the requirements of this code as far

as applicable.

§ 2687. Limitations, how reckoned. When a limitation or

period of time prescribed in any existing statute for acquiring a ri ht

or barring a remedy, or for any other purpose, has begun to run -

fore this code goes into effect, and the same or any limitation of time

is prescribed in this code, the time which has already run shall be

deemed part of the time prescribed as such limitation by this code.

§ 2688. This act, how referred to. This act, whenever cited,

enumerated, referred to or amended may be designated simply as the

political code, adding when necessary, the number of the section.
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CIVIL CODE.

C HA P T E R 1 .

GENERAL DEFINITIONS AND DIVISIONS.

§ 2689. Title. This act shall be known as the civil code of the

state of North Dakota.

§ 2690. Origin of law. Law is a rule of property and of con

duct prescribed by the sovereign power.

§ 2691 . Expression of law. The will of the sovereign power

is expressed:

1. By the constitution of the state.

2. By the statutes of the state.

3. By the ordinances of other and subordinate legislative bodies.

-L. By the decisions of the tribunals enforcing those rules, which,

%hough not enacted, form what is known as customary or common

aw.

§ 2692. Common law divided. The common law is divided

into:

1. Public law, or the law of nations.

2. Domestic or municipal law.

S 2693. Evidence of same. The evidence of the common law

is found in the decisions of the tribunals.

§ 2694. Codes exclude common law. In this state there is

no common law in any case where the law is declared by the codes.

§ 2695. Classification of civil rights. All original civil

rights are either:

1. Rights of person; or,

2. Rights of property.‘

§ 2696. Rights, how waived. Rights of property and of per

son may be waived, surrendered or lost by neglect in the cases pro

vided by law.

§ 2697. Code divisions. This code has four general divisions:

1. The first relates to persons.

2. The second, to property.

3. The third, to obligations.

4. The fourth contains general provisions relating to person s,

property and obligations.

§ 1.ClvllC.

§ 2, Civil C.

§ 3. Civil C.

am 'd.

§ 4, Clvll C.

§ 5. Clvll C.

§ 6. Glvll C.

Q 1. clvu c.

§ 8. Civil C.

§ 9. Clvll C.
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CIVIL CODE. Persons.

§ 10. Civil C.

9 11. C1vlIC.

§ 12, Civl1C.

§ 15. Civil C.

§ 16, Clvll C.

§ 17, Clvtl C.

§ 18, Clvll c.

§ 19, (rm! 0.

g 20. Clvil c.

§ 21, ('lVll C.

‘Z2, (‘lvll C.

C HAPTER 2.

PERSONS.

§ 2698. Minority defined. Minors are:

1. Males under twenty-one years of age.

2. Females under eighteen years of age.

The periods thus specified must be calculated from the first minute

of the day on which persons are born to the same minute of the cor

responding day completing the period of minority.

§ 2699. Adults. All other persons are adults.

§ 2700. Unborn child. A child conceived, but not bom, is to

be deemed an existing person so far as may be necessary for its inter

ests in the event of its subsequent birth.

§ 2701. Minor’s disability. A minor cannot give a delegation

of power, nor under the age of eighteen make a contract relating to

real property or any interest therein, or relating to any personal prop

erty not in his immediate possession or control.

2702. Contract subject to disaflirmance. A minor may

ma e any contract other than as above specified in the same manner

as an adult, subject only to his power of disaflirmance under the pro

visions of this chapter and subject to the provisions of the chapters

on marriage and on master and servant.

\§ 2703. Min0r’s contracts. In all cases other than those

specified in sections 2704 and 2705 the contract of a minor, if made

while he is under the age of eighteen, may be disafiirmed by -the

minor himself, either before his majority or within one year's time

afterwards; or in case of his death within that period. by his heirs or

personal representatives; and if the contract is made by the minor

while he is over the age of eighteen, it ‘may be disaflirmed in like

manner upon restoring the consideration to the party from whom it

was received or paying its equivalent with interest.

k'§ 2704. Cannot disaflirm contracts for necessaries. A

minor cannot disatfirm a contract, otherwise valid, to pay the reason

able value of things necessary for his support or that of his family

entered into by him when not under the care of a parent or guardian

able to provide for him or them. '

§ 2705. Nor statutory contracts. A minor cannot disaflirm

an obligation, otherwise valid, entered into by him under the express

authority or direction of a statute.

§ 2706. Idi0t’s powers. A person entirely without under

standing has no power to make a contract of any kind, but he is

liable for the reasonable value of things fumished to him necessary

for his support or the support of his family.

§ 2707. When idiot’s contract subject to rescission. A

conve ance or other contract of a person of unsound mind, but not

entire y without understanding, made before his incapacity has been

judicially determined is subject to rescission as provided in the

chapter of rescission of this code.

§ 2708. Cannot contract after incapacity determined

After his incapacity has been judicially determined a person of un

sound mind can make no conveyance or other contract, nor delegate
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right, until his restoration is judicially

determined. But if actua y restored to capacity he may make a will,

though his restoration is not thus determined.

§ 2709. Minor liable for wrongs. A minor or a person of

unsound mind of whatever degree is civilly liable for a wrong done

by him in like manner as any other person.

§ 2710. When subjected to exemplary damages. A minor

or person of unsound mind cannot be subjected to exemplary damages

unless at the time of the act he was capable of knowing that it was

wrongful.

§ 271 1. Rights of action. A minor may enforce his rights by

civil action or other legal proceedings in the same manner as a person

of full age, except that a guardian must be appointed to conduct the

same.

§ 2712. Indian rights. Disabilities. Indians resident within

this state have the same rights and duties as other persons, except that:

any power, nor waive any

l

1. They cannot vote or hold oflice except as prescribed in sub-<

division three of section 121 of the constitution of this state.

2. They cannot grant, lease or incumber Indian lands except in

the cases provided by law.

C H A P T E R 3.

PERSONAL RIGHTS.

§ 2713. General personal rights. Besides the personal rights

mentioned or recognized in the political code every person has, sub

ject to the qualifications and restrictions provided by law, the right

of protection from bodily restraint or harm, from personal insult, from

defamation and from injury to his personal relations.

§ 2714. Defamation. Defamation is effected by:

1. Libel; or, '

2. Slander.

§ 2715. Libel defined. Libel is a false and unprivileged pub

lication by writing, printing, picture, efligy or other fixed representa

tion to the eye which exposes any person to hatred, contempt, ridi

cule or obloquy, or which causes him to be shunned or avoided, or

which has a tendency to injure him in his occupation.

§ 2716. Slander. Slander is a false and unprivileged publica

tion, other than libel, which:

1. Charges any person with crime or with having been indicted,

convicted, or punished for crime.

2. Imputes to him the present existence of an infectious, conta

gious or loathsome disease.

Tends directly to injure him in respect to his oflice, profession,

trade or business, either by imputing to him general disqualification

in those respects which the oifice or other occupation peculiarly re

quires, or by imputing something with reference to his ofice, profes

sion, trade or business, that has a natural tendency to lessen its profit.

-1. Imputes to him impotence or want of chasity; or,

0. Vilhich, by natural consequence causes actual damage.

§ 23. (‘ivii (‘.

§ 24. Civil C.

§ 25, Civil U.

§ 26. Civil C.

am‘(i.

§ 2:. Civil o.

§ 28. Civil C.

§ 29, Civil C.

§ 3), Civil C.

607



§§ 2111-2722 CIVIL CODE. Jilarriage Contract.

§ 31, Civil C.

g 32.C1vll c.

§ 33. (‘1vllC,

§ 1. c. 0'1, 1890.

§ 2. C. 91, 1890.

§ 3, c. 1890.

§ 2717. Privileged communications. Aprivileged commu

nication is one made:

1. In the proper discharge of an oflicial duty.

2. In any legislative or Judicial proceeding, or in any other pro

ceedin authorized by law.

3. n a communication without malice to a person interested

therein by one who is also interested, or by one who stands in such

relation to the person interested as to afford a reasonable ground for

supposing the motive for the communication innocent, or who is re

quested by the person interested to give the information.

4. By a fair and true report without malice of a judicial, legisla

tive or other public official proceeding, or of anything said in the

course thereof.

In the cases provided for in subdivisions three and four of this sec

tion malice is not inferred from the communication or publication.

§ 2718. Ofl'enses against personal relation. The rights of

personal relation forbid:

1. The abduction of a husband from his wife or of a parent from

his child.

2. The abduction or enticement of a wife from her husband, of a

child from a parent or from a guardian entitled to its custody, or of

a servant from his master.

3. The seduction of a wife, daughter, orphan sister or servant; and,

4. Any injury to a servant which affects his ability to serve his

master. "

§ 2719. Force to protect. Any necessary force may be used

to protect from wrongful injury the person or pioperty of one’s self

or of a wife, husband, child, parent or other re ative or member of

one’s family, or of a ward, servant, master or guest.

CH A P T E R 4.

MARRIAGE CONTRACT.

§ 2720. Marriage defined. Marriage is a personal relation

arising out of a civil contract to which the consent of the parties

thereto is essential, but the marriage relation may be entered into,

maintained, annulled or dissolved only as provided by law.

§ 2721. Age of consent to marriage. Any unmarried male

of the age of sixteen years or upwards, and any unmarried female of

the age of thirteen years or upwards, and not otherwise disqualified,

are capable of consenting to and consummating marriage; provided,

that if the male is under twenty-one years or the female under eighteen

years of age the license provided in this chapter shall not be issued

without the consent of the parent or guardian, if there is any.

§ 2722. Who disqualified to marry. Marriages between

parents and children, including grandparents and grandchildren of

eve degree, between brothers and sisters of the half as well as the

who e blood, between uncles and nieces, aunts and nephews, or cousins

of the first degree of the half as well as the whole blood, are declared

to be incestuous and absolutely void. This section shall apply to

illegitimate as well as legitimate children and relations.

608



Jlarriage (‘mat/'act. CIVIL CODE. §§ 2723-2726

§ 2723. When marriage voidable. A marriage contracted

by a person having a former husband or wife living, if the former

marriage has not been annulled or dissolved, is ille l and void from

the beginning unless such former husband or wi e was absent and

believed by such person to be dead for a period of five years imme

diately preceding.

§ 2724. Who may solemnize marriages. License. Marriages

may be solemnized by all judges of courts of record within their respec

tive jurisdictions; ‘by justices of the peace within their respective juris

dictions; by ordained ministers of the gospel and priests of every

church, but marri es solemnized in the society of Friends or Quakers

according to the orm used in their meetings shall be valid. No

such person shall solemnize any marriage until the parties thereto

shall produce a license, issued by a county judge of the county in

which such ceremony is to be performed, or if such county is unor

ized, of the county to which it is attached for judicial purposes.

alien any person authorized by law shall solemnize a marriage he

shall fill out and sign a certificate following the marriage license on

the blank form prescribed by law, giving his otficial title, or if a

minister of the gospel or priest, the ecclesiastical body with which he

is connected and return such license and certificate to the county

ju e of the county within thirty days thereafter. Such certificate

§ 6. c. 91. 1890.

am'd.

sha be signed by two witnesses to the marriage ceremony in addition '

to the signature of the person who solemnized the marriage.

§ 2726. Marriage license, how obtained. The county judge

of each county in this state, when applied to by any person for

a marriage license, shall inquire of such person upon oath relative to

the legality of such contemplated marriage and he may examine other

witnesses upon oath if deemed best; and if any of the persons intend=

ing to marry are under a e said judge shall require the consent of

the parent or guardian, if there is any, personally 'ven, or a certifi

cate of consent signed by such parent or guar 'an and attested

by two witnesses, one of whom shall appear before such judge and

make oath that he saw such parent or guardian sign such certificate;

and if said jud e shall be satisfied there is no legal impediment

thereto, he sh 1 issue and sign such marriage license and aflix

his seal, in the form prescribed by law.

§ 2726. License and certificate. The marria e license and

certificate of the person solemnizing the marriage sha l be upon one

blank form substantially as follows:

MARRIAGE LICENSE.

State of North Dakota,
County of . . . . . . . . . . . . i SS"

To any person authorized by law to perform the marriage ceremony,

greeting:

You are hereby authorized to join in marriage . . . . . . . . . . . . . . . .,of

. . . . . . . . . . . ..,aged........and................,of.............,

aged . . . . . . . . ; and of this license and your certificate you will make

due return to my ofiice within thirty days.

Dated at . . . . . . . . . . .. this . . . . . . . . . . .. day of . . . . . . . . . . . .189. .

[Seal.] ' ' . . . . . . . . . . . . . . . . . . . . . . . . . . . .

County Judge.

§ 8, c. 91. 1811).

§ 9, c. 91, 185).
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§ 10, 0. 91, 1890.

§ 13. c. 61, ism.

§ 14, C. 91, 1890.

§ 15, c. 91. 1890.

am’cl.

§ 54. (‘ivll C.

am.d.

CERTIFICATE OF MARRIAGE.

I hereby certify that the persons named in the foregoing license

were by me joined in marriage at . .. . . . . . . . . . . . . . . . . . . .,county of

. . . . . . . . . . . . . . .., state of North Dakota, on the........ day of

. . . . . . . . . . ..,189..

In presence of

. . . . . . . . . . . . . . . . . . ..%WitneSSes_

5 2727. Record to be kept by county court. The county

ju ge shall keep a marriage record book, in which he shall keep a

correct copy of all maniage licenses issued by him; and when a license

is returned with the certificate of the person performing the marriage

ceremony properly filled out and signed, he shall also record such

certificate immediately following the record of such license; and for

each license and the record herein required he shall be entitled to

a fee of one dollar to be paid by the party applying for the same.

§ 2728. Indian marriage contracts valid. Indians con

tracting marriage according to the Indian custom and cohabiting as

man and wife shall be deemed legally married.

§ 2729. Marriages valid where contracted, valid in this

state. All marriages contracted outside of this state, which are valid

according to the laws of the state or country where contracted, shall

be valid in this state.

§ 2730. Certified record is evidence. The books of record

of marriage licenses issued and certificates returned kept by the

county judge of any county, or copies of such entries certified by such

judge under the seal of the court, shall be received as evidence in all

courts.

§ 2731. Causes for annulling marriage. A marriage may

be annulled by an action in the district court to obtain a decree of

nullity for any of the following causes existing at the time of the

marriage:

1. When the party in whose behalf it is sought to have the mar

riage annulled was under the age of le al consent and such marriage

was contracted without the consent of iis or her parent or guardian,

unless after attaining the age of consent such party freely cohabited

with the other as husband or wife.

2. When the former husband or wife of either party was living

and the marriage with such former husband or wife was then in force.

3. When either party was of unsound mind, unless such party

aftfer coming to reason freely cohabited with the other as husband or

W1 e.

4. When the consent of either party was obtained by fraud, unless

such party afterwards with full knowledge of the facts constituting

the fraud freely cohabited with the other as husband or wife.

5. VVhen the consent of either party was obtained by force, unless

sucfzh party afterwards freely cohabited with the other as husband or

wi e.

6. VVhen either party was at the time of the marriage physically

incapable of entering into the marriage state and such incapacity

continues and appears to be incurable.
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§ 2732. Limitation of action. An action to obtain a decree

of nullity of marriage for causes mentioned in the preceding section,

must be commenced within the periods and by the parties as follows:

1. For causes mentioned in subdivision one, by the party to the

marriage, who was married under the age of legal consent, within four

years after arriving at the age of consent, or by his or her parent or

guardian at any time before such party has arrived at the age of legal

consent. '

2. For causes mentioned in subdivision two, by either party dur

ing the life of the other, or by such former husband or wife.

3. For causes mentioned in subdivision three, by the party in

jured, or a relative or guardian of the party of unsound mind at any

time before the death of either party.

4. For causes mentioned in subdivision four, by the party injured

within four years after the discovery of the facts constituting the

fraud.

0. For causes mentioned in subdivisions five and six, by the in

jured party within four years after the marriage.

§ 2733. Children legitimate. When a marriage is annulled

children be otten before the judgment are legitimate and succeed to

the estate o both parents.

2734. Custody of children. The court must award the cus

y of the children of a marriage annulled on the ground of fraud or

force to the innocent parent and may also provide for their educa

tion and maintenance out of the property of the guilty party.

§ 2735. Efl'ect of judgment. A judgment of nullity of mar

' e rendered is conclusive only as against the parties to the action

an those claiming under them.

CH A P T E It 5.

DISSOLUTION OF MARRIAGE.

ARTICLE 1.——-CAUSES FOR GRANTING DIVORCE.

D? 2736. Marriage, how dissolved. Marriage is dissolved

Y= »

1. By the death of one of the parties; or,

2. By the judgment of a court of competent jurisdiction decreeing

a divorce of the parties.

The efiect of a judgment decreeing a divorce is to restore the

parties to the state of unmarried persons.

§ 2737. Causes for divorce. Divorces may be granted for

any of the following causes:

Adultery.

Extreme cruelty.

Willful desertion.

VVillful neglect.

Habitual intemperance.

. Conviction for felony.

2738. Adultery defined. Adultery within the meaning of

this article is the voluntary sexual intercourse of a married person

with a person other than the ofl"ender’s husband or wife.

Mwvewwr

§ 5'5. (‘-lvll G.

am'd.

§ 56. Civil 0.

anfll.

§ 57, Clvll C.‘

§ 58. (‘lvll C.

§ 59, Clvll C.

am‘(l.

§ 60, Civil (‘.

§ 60. Clvll C.
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§ 60. (‘lvll (‘.

§ 60, Clvll C.

5 so, own 0.

§ 60, Clvll C.

am’d.

E 60. (‘lvil C.

1, 0. 51. 1881.

i‘__

2739. Extreme cruelty defined. Extreme cruelty is the

in iction by one party to the marria e of grievous bodily injury or

grievous mental suffering upon the ot er.

§ 2740. Desertion defined. Willful desertion is the voluntary

geparation of one of the married parties from the other with intent to

esert.

1. Persistent refusal to have reasonable matrimonial intercourse

as husband and wife, when health or physical condition does not

make such refusal reasonably necessary, or the refusal of either party

to dwell in the same house with the other party, when there is no

just cause for such refusal, is desertion.

2. VVhen one party is induced b the stratagem or fraud of the

other party to leave the family dwel ing place or to be absent, and

during such absence the offending party departs with intent to desert

the other, it is desertion by the party committing the stratagem or

fraud, and not by the other.

3. Departure or absence of o11e party from the family dwelling

place caused by cruelty or by threats of bodily harm from which dan

ger would be reasonably apprehended from the other is not deser

tion by the absent party, but it is desertion by the other party.

4. Separation by consent, with or without the understanding that

one of the parties will apply for a divorce, is not desertion.

5. Absence or separation, proper in itself, becomes desertion

whenever the intent to desert is fixed during such absence or separa

tion.

6. Consent to a separation is a revocable act and if one of the

parties afterwards in good faith seeks a reconciliation and restora

tion, but the other refuses it, such refusal is desertion.

'-7. If one party deserts the other and before the expiration of the

statutory period required to make the desertion a cause of divorce

returns and offers in good faith to fulfill the marriage contract and

solicits condonation, the desertion is cured. If the other party re

fuses such oflier and condonation, the refusal shall be deemed and

treated as desertion by such party from the time of the refusal.

8. A husband may choose any reasonable place or mode of liv

ing, and if the wife does not conform thereto it is desertion.

9. If the place or mode of living selected by the husband is

unreasonable and grossly unfit and the wife does not conform thereto,

it is desertion on the part of the husband from the time her reasonable

objections are made known to him.

§ 2741. Willful neglect defined. Willful neglect is the neg

lect of the husband to provide for his wife the common necessaries of

life, he having the ability to do so; or it is the failure to do so by reason

of idleness, profligacy or dissipation. v

§ 2742. Habitual intemperance defined. Habitual intem

perance is that degree of intemperance from the use of intoxicating

drinks, morphine, opium, chloral, cocaine or other like narcotic drugs,

which disqualifies the person a great portion of the time from prop

erly attendingto business or which would reasonably inflict a course

of great mental anguish upon the innocent party.

§ 2743. Duration of ofienses as ground of divorce. Willful

desertion, willful neglect or habitual intemperance must continue for

one year before either is a ground for divorce.
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ARTICLE 2.—CAL'sEs FOR DENYING DIVORCE.

§ 2744. When divorce will be denied. Divorces must be §61-0lviI0

denied upon showing:

1. Connivance; or,

Collusion; or,

Condonation; or,

Recrimination; or,

o. Limitation -and lapse of time.

§2745. Connivance defined. Connivance is the corrupt §61.ClvllC.

consent of one party to the commission of the acts of the other con

stituting the cause of divorce. Corrupt consent is manifested by

passive permission with intent to connive at or actively procure the

commission of the acts complained of.

§ 2746. Collusion defined. Collusion is an agreement between § 61. Civil 0

the husband and wife that one of them shall commit, or appear to

have committed, or be represented in court as having committed, acts

constituting a cause of divorce for the purpose of enabling the other

to obtain a divorce.

§ 2747. Condonation defined. Condonation is the conditional § 81. Clvll 0

forgiveness of a matrimonial offense constituting a cause of divorce.

§ 2748. Requisites of condonation. The following require- § 61- "V119

ments are necessary to condonation:

1. A knowledge on the part of the condoner of the facts consti

tuting the cause of divorce.

2. Reconciliation and remission of the offense by the injured

part .3.y Restoration of the offending party to all marital rights.

Condonation implies a condition subsequent, that the forgiving party

must be treated with conjugal kindness. VVhen the cause of divorce

consists of a course of offensive conduct, or arises in cases of cruelty

f1'om successive acts of ill treatment, which may aggregately consti

tute the offense, cohabitation or passive endurance or conjugal kind

ness shall not be evidence of condonation of any of the acts consti

tuting such cause, unless accompanied by an express agreement to

condone. In such cases condonation can be ‘made only after the cause

of divorce has become complete as to the acts complained of. A

fraudulent concealment by the condonee of facts constituting a differ

ent cause of divorce from the one condoned and existing at the time

of condonation avoids such condonation.

§ 2749. Revocation of condonation. Condonation is revoked § 61, cm; C,

and the original cause of divorce revived:

1. VVhen the condonee commits acts constituting a like or other

cause of divorce; or,

2. When the condonee is guilty of great conju al unkindness, not

amounting to a cause of divorce, but sufficiently abitual and gross

to show that the conditions of condonation had not been accepted in

good faith or not fulfilled.

§ 2750. Recrimination defined. Recrimination is a showing § 61, Civil (‘.

by the defendant of any cause of divorce against the plaintiff in bar

of the plaintifl”s cause of divorce. Condonation of a cause of divorce

shown in the answer as a recriminatory defense is a bar to such defense,

unless the condonation is revoked as above provided, or two years

have elapsed after the condonation and before the accruing or com

‘!‘*.°°.l\'-’
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pllletion of the cause of divorce against which the recrimination is

s own.

§ 2751. Adultery by husband. When a divorce is granted

for the adultery of the husband, the legitimacy of children of the mar

riage begotten of the wife before the commencement of the action is

not affected.

§ 2752. By wife. Legitimacy. When a divorce is granted

for the adultery of the wife the legitimacy of children begotten of her

before the commission of the adultery is not affected; but the legiti

macy of other children of the wife may be determined by the court

upon the evidence in the case. In every such case all children begot

ten before the commencement of the action are to be presumed legit

imate until the contrary is shown.

§ 2753. Time limited. A divorce must be denied when there is

an unreasonable lapse of time before the commencement of the action.

Unreasonable lapse of time is such a delay in commencing the action

as establishes the presumption that there has been connivance, collu

sion or condonation of the offense, or full acquiescence in the same

with intent to continue the marriage relation, notwithstanding the

commission of the offense set up as a ground of divorce. The pre

sumption arising from lapse of time may be rebutted by showing

reasonable grounds for the delay in commencin the action.

§ 2754. Only statutory limitations. %‘here are no limita

tions of time for commencing actions for divorce except such as are

contained in the foregoing section.

i 2766. Term of residence. A divorce must not be granted

un ess the plaintiff has in good faith been a resident of the state ninety

days next preceding the commencement of the action.

§ 2756. Presumption of domicile. In actions for divorce the

presumption of law that the domicile of the husband is the domicile

of the wife does not apply. After separation each party may have a

separate domicile, depending for proof upon actual residence and not

upon legal presumptions.

§ 2757. Afirmative proof required. No divorce can be

granted upon the default of the defendent, or upon the uncorroborated

statement, admission or testimony of the parties, or upon any state

ment or finding of fact made by a referee; but the court must in addi

tion to any statement or finding of the referee require proof of the

facts alleged.

ARTICLE 3.—-GENERAL PROVISIONS.

§ 2758. Maintenance. _Though a judgment of divorce is denied

the court may in an action for divorce provide for the maintenance

of a wife and her children, or any of them, by the husband.

§ 2759. Alimony pending action. While an action for divorce

is pending, the court may in its discretion require the husband to

pay as alimony any money necessary to enable the wife to support

herself or her children, or to prosecute or defend the action.

§ 2760. Custody of children. In an action for divorce the

court may before or after udgment give such direction for the cus

tody, care and education of the children of the marriage as may seem

necessary or proper and may at any time vacate or modify the same.

§ 2761. Support. VVhen a divorce is granted for an offense of

the husband the court may compel him to provide for the mainte
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nance of the children of the marriage, and to make such suitable

allowance to the wife for her support during her life or for a shorter

period as the court may deem just, having regard to the circum

stances of the parties respectively; and the court may from time to

time modify its orders in these respects.

§ 2762. Security. Separate estate. Homestead. The § 74- C“'" C

court may require the husband to give reasonable security for provid

ing maintenance or making any payments required under the pro

visions of this chapter and may enforce the same by the appointment

of a receiver or by any other remedy applicable to the case. But

when the wife has a separate estate sufficient to give her a proper

support, the court in its discretion may withhold any allowance to her

out of the separate property of the husband. The court in rendering

a decree of divorce may assign the homestead to the innocent party

either absolutely or for a limited period according to the facts in the

case and in consonance with the law relatin to homesteads. The

disposition of the homestead by the court an all orders and decrees

touching the alimony and maintenance of the wife and for the cus

tody, education and support of the children as above provided are

subject to revision on appeal in all particulars, including those which

are stated to be in the discretion of the court.

CHAPTER 6.

HUSBAND AND WIFE.

§ 2763. Mutual relations. Husband and wife contract toward § 15, own c.

each other obligations of mutual respect, fidelity and support. '

§ 2764. Head of family. The husband is the head of the § we. own o.

family. He may choose any reasonable place or mode of living

and the wife must conform thereto.

2765. Duty to support. The husband must support himself § 11. own 0.

an his wife out of his property or by his labor; The wife must

supportthe husband when he has not deserted her out of her separate

property, when he has no separate property and he is unable from

infirmity to support himself.

§ 2766. Separate property. Dwelling. Except as mentioned s T8. cm: 0.

in section 2765, neither the husband nor the wife has any interest in

the propert of the other, but neither can be excluded from the

other’s dwel in .

§ 2767. V§ife’s rights and capacity. The wife after marriage

has with respect to property, contracts and torts the same capacity

and rights and is subject to the same liabilities as before marriage and

in all actions by or against her she shall sue and be sued in her own

name.

§ 2768. Cannot alter relations. A husband and wife cannot § 80. (‘M1 (‘
by any contract with each other alter their marital relations, except mud‘

that they may a ee in writing to an immediate separation and may

make provision or the support of either of them and of their children

during such separation.

§ 2769. Separation. The mutual consent of the parties is a § 81. Civil 0

sufficient consideration for such an agreement as is mentioned in the

last section.
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§ 2770. Separate and mutual rights. Neither the husband

nor the wife, as such, is answerable for the acts of the other.

2. The eamings of the wife are not liable for the debts of the

husband and the earnings and accumulations of the wife and of her

minor children living with her or in her custody, while she is living

separate from her husband, are the separate property of the wife.

3. The separate property of the husband is not liable for the debts

of the wife contracted before the maniage.

4. The separate property of the wife is not liable for the debts of

her husband, but is liable for her own debts contracted before or after

marriage. -

5. No estate is allowed the husband as tenant by courtesy upon

the death of his wife, nor is any estate in dower allotted to the wife

upon the death of her husband.

§ 2771. W.‘lfe’s necessaries. If the husband neglects to make

adequate provision for the support of his wife, except in thecases

mentioned in the next section, any other person may in good faith

supply her with articles necessary for her support and recover the

reasonable value thereof from the husband.

§ 2772. Abandonment. Separation. A husband abandoned

by his wife is not liable for her support until she ‘offers to return,

unless she was justified by his misconduct in abandonin him; nor is

he liable for her support when she is living separate om him by

agreement, unless such support is stipulated in the agreement. ‘

§ 2773. Transfer of property when abandoned. In case

the husband or wife abandons the other and removes from the state

and is absent therefrom for one year without providing for the main

tenance and support of his or her family, or is sentenced to imprison

ment either in the county jail or penitentiary for the period of one

year or more, the district court of the county or judicial subdivisioii

where the husband or wife so abandoned, or not in prison, resides ma ,on application by aflidavit of such husband or wife, setting forth fullry

the facts, supported by such other testimony as the court may ‘deem

necessary, authorize him or her to manage, control,_sell or incumber the

property of the said husband or wife for the support and_ maintenance

of the family and for the purpose of paying debts contracted prior-to

such abandonment or imprisonment. Notice of such proceedings

shall be given the opposite party and shall be served as summons is

served in ordinary actions.

§ 2774. Contracts binding on both. All contracts, sales or

incumbrances made either by the husband or the wife by virtue of

the power contemplated and anted by order of the court as provided

in the preceding section, shal be binding on both, and during such

absence or imprisonment the person acting under such powermay

sue and be sued thereon, and for all acts done the property of both

shall be liable, and execution may be levied or attachment issued

thereon according to statute. No suit or proceedings shall abate or be

in anywise affected by the retum or release of the person confined.

bfilt hior she may be permitted to prosecute or defend jointly with

t e ot er.

§ 2775. When Order set aside. The husband or wife affected

by the proceedings contemplated in the two precedin sections may

have the order or decree of the court set aside or annul ed by aflidavit

of such party, setting forth fully the facts and supported by such
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other testimony as the court shall deem proper. Notice of such pro

ceedings to set aside and annul such order must be given the person

in whose favor the same was granted and shall be served as summons

is served in ordinary actions. The setting aside of such decree or

order shall in no wise affect any act done.thereunder.

CHA PTER 7.

PARENT AND CHILD.

§ 2776. Legitimacy presumed. All children born in wedlock § as. cm: c.

are presumed to be legitimate.

§ 2777. Children born after dissolution of marriage or be- § $1, own c.

fore wedlock. All children of a woman who has been married born

within ten months after the dissolution of the marriage are presumed

to be legitimate children of that marriage. A child born before wed

lock becomes legitimate by the subsequent marriage of its parents.

2778. Who may dispute presumption. The presumption 5 ss. (flvll 0.

of egitimacy can be disputed only b the husband or wife or the

descendant of one or both of them. Il egitimacy i11 such case may be

proved like any other fact.

‘ 2779. Both parents support children. The parent en- §s9,c1\-u c.

tit ed to the custody of a child must_ give him support and education

suitable to his circumstances. If the support and education which

the father of a legitimate child is able to give are inadequate, the

mother must assist him to the extent of her ability. '

§ 2780. Who entitled to- the custody ofa child. The father § 90. cm: c.

of a legitimate unmarried minor child is entitled to its custody, ser

vices and earnings; but he cannot transfer such custody or services to

any other person except the mother without her written consent,

unless she has deserted him or is livin separate from him by agree

ment. If the father is dead or is una le or refuses to take the cus

tody or has abandoned his family the mother is entitled thereto.

§ 2781. Of illegitimate child. The mother of an illegitimate § 91.01»-11 C.

unmarried minor is entitled to its custody, services and earnings.

§ 2782. Allowance to parent. The district court may direct §92,C1vllC.

an allowance to be made to a parent of a child out of its property for

its past or future support and education on such conditions as may be

proper, whenever such direction is for its benefit.

_ 2783. Control of property. The parent as such has no con- § 9a. Civil 0.

tro over the property of the child.

§'2784. Parental abuse. The abuse of parental authority is §9-l,('lvi1(‘..

the subject of judicial cognizance in a civil action in the district court

brought by the child, or by its relatives within the third degree, or by

the oflicers of the poor where the child resides; and when the abuse

is established, the child may be freed from the dominion of the parent

and the duty of support and education enforced.

§ 2785. When parent’s authority ceases. The authority of § 95, cs-11 c.

a parent ceases:

1. Upon the‘ appointment by a court of a guardian of the person

of the child; ’
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2. Upon the marriage of the child; or,

3. Upon its attaining majority. 2

§ 2786. Action for support of child. If a parent chargeable

with the support of a child dies, leaving it chargeable upon the

county and leaving an estate sufiicient for its support, the county

commissioners of the county in the name of the count may claim

provision for its support from the parent’s estate by civi action, and

for this purpose may have the same remedies as any creditor against

that estate and against the heirs, devisees and next of kin of the

parent.

' § 2787. Support of poor. It is the duty of the father, the

mother and the children of any poor person who is unable to main

tain himself by work, to maintain such person to the extent of their

ability. The promise of an adult child to pay for necessaries pre

viously furnished to such parent is binding.

§ 2788. Neglect of child. If a parent neglects to provide

articles necessary for his child, who is under his charge, according to

his circumstances, a third person may in ood faith supply such

necessaries and recover the reasonable value tilxereof from the parent.

§ 2789. Parent when not liable. A parent is not bound to

compensate the other parent or a relative for the voluntary support of

his child without an agreement for compensation, nor to compensate

a stranger for the support of a child who has abandoned the parent

without just cause.

§ 2790. Support of stepchildren. A husband is not bound

to maintain his wife’s children by a former husband; but if he receives

them into his family and supports them, it is presumed that he does

so as a parent and when such is the case, they are not liable to him

for their support, nor he to them for their services.

§ 2791. After majority. VVhen a child after attainin majority

continues to serve and to be supported by the parent, neit er party

is entitled to compensation in the absence of an agreement therefor.

§ 2792. Ghi1d’s earnings. The parent, whether solvent or in

solvent, may relinquish to the child the right of controlling him and

receiving his earnings. Abandonment by the parent is presumptive

evidence of such relinquishment.

§ 2793. Wages paid. The wages of a minor employed in

service may be paid to him or her until the parent or guardian entitled

thereto gives the employer notice that he claims such wages. '

§ 2794. Change of residence. A parent entitled to the cus

tody of a child has a right to change his residence, subject to the

power of the district court to restrain a removal which would preju

dice the rights or welfare of the child.

§ 2795. Not liable for acts of other. Neither parent nor

Chlld is answerable as such for the act of the other.

2796. Custody of father and mother. The husband and

fat er as such has no rights superior to those of the wife and mother

in regard to the care, custody, education and control of the children

' of the marriage, while such husband and wife live separate and apart

from each other; and when they so live in a state of separation with

out being divorced, the district court or judges thereof upon applica

tion of either may grant a writ of habeas corpus to inquire into the

custody of any minor unmarried child of the marriage, and may award
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the custody of such child to either for such time and under such

regulations as the case may require. The decision of the court or

ju ge must be guided by the rules prescribed in section 2817.

‘CHAPTER a

ADOPTION.

§ 2797. Adoption of minor. Any minor child may be adopted

by any adult person in the cases and subject to the rules prescribed

in this chapter.

§ 2798. Relative age limited. A person adopting a child

must be at least ten years older than the person adopted.

§ 2799. Consent of husband or wife. A married man not

lawfully separated from his wife cannot adopt a child without the

consent of his wife, nor can a married woman not thus separated from

her husband without his consent, provided the husband or wife not

consenting is capable of giving such consent.

§ 2800. Consent of parents or guardian. A le itimate

child cannot be adopted without the consent of its parents i living,

nor an illegitimate child without the consent of its mother if living,

except that such consent is not necessary from a parent deprived of

civil rights or adjudged guilty of adultery or cruelty and for either

cause divorced, or from a parent adjudged to be an habitual drunkard

or of unsound mind, or who has been judicially deprived of the cus

tody of the child on account of cruelty or neglect. In case the child

has no parent living or the consent of the parent living is not neces

under the provisions of this section, consent to the adoption may

be given by the guardian, if the child has a guardian, and if there is

no guardian, consent to the adoption may be given by the person hav

ing the custody of the child or by the next of kin of the child resid

in in this state.

g 2801. When child must consent. The consent of a

child. if over the a e of ten years, is necessary to its adoption.

§ 2802. Petitlon for adoption. Any inhabitant of this state

may petition the district court in the county of his residence for

leave to adopt a child not his own, and if desired for a change of the

child's name; but such petition by a person having a husband or

wife shall not be granted unless the husband or wife joins therein.

§ 2803. Proceedings on hearing. Decree. If upon the

hearing of the petition so presented and consented unto as aforesaid,

the court shall be satisfied of the identity and relations of the per

sons concerned, and that the petitioner is or, in case of husband and

wife, that the petitioners are of suflicient ability to bring up the child

and to furnish him suitable nurture and education and that it is fit

and proper that the petition for leave to adopt such child be granted,

' a decree shall be made, setting forth the facts and ordering that from

and after the date of the decree the child shall be deemed and taken

to be the child of the petitioner or petitioners, and the court may if

desired in and by the same decree chan e the name of such child. 1

Q 2804. Status of adopted chil . The child so adopted shall

be‘ deemed, as respects all legal consequences and incidents of the

§ 107. Ulvll C.

§ 108. Clvll C.

§ 109. Clvll C.

110, ('lvll C.

2, c. -l 1891.

am’d.

111. (‘lvll C.
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am’d.

§ 1. c. 4. 1891.

§ 5. 0. 4. 1891.
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am’d.
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natural relation of parent and child, the child of such parent or

parents by adoption the same as if he had been born to them in

lawful wedlock.

§ 2805. Eifect of decree. The natural parents of“ such child

shall be deprived by the decree aforesaid of all legal rights respecting

the child and such child shall be free from all obligations of main

tenance and obedience respecting his natural parents.

§ 2806. Illegitimate child. The father of an illegitimate child

by publicly acknowledgin it as his own, receivin it as such with

the consent of his wife,i he is married, into his amily, and other

wise treating it as if it was a legitimate child, thereby adopts it as

such, and such child is thereupon deemed for all purposes legitimate

from the time of its birth. The foregoing provisions of this chapter

do not apply to such an adoption.

C HA PT E R 9 .

GUARDIAN AND WARD.

§ 2807. Guardian defined. A guardian is a person appointed

to take care of the person or property of another.

§ 2808. Ward defined. The person over whom, or over whose

property a guardian is appointed, is called his ward.

§ 2809. Guardians classified. Guardians are either:

1. General; or,

2. Special.

§ 2810. General guardian. A general guardian is a guardian

of the person, or of all the property of the ward within this state, or

of both. .

3' 281 1. Special guardian. Every other is a special guardian.

9 2812. How guardian appointed. A guardian of the person

or estate or of both of a child born, or likely to be born, may be

appointed by will or by deed, to take effect upon the death of the

parent appointing:

1. If the child is legitimate, by the father with the written con

sent of the mother or by either parent, if the other is dead or incap

able of consent.

2. If the child is illegitimate, by the mother.

§ 2813. No power without appointment. No person,

whether a parent or otherwise, has any power as a guardian of prop

erty except by appointment as hereinafter provided.

§ 2814. Jurisdiction in county court. A uardian of the

person or property or both of a person residing in t is state, who is

a minor or of unsound mind, may be appointed in all cases, other

than those named in section 2812, by the county court as provided in

the probate code.

§ 2815. Guardian of nonresident. A guardian of the prop

erty within this state of a person not residing therein who is a minor

or of unsound mind may be appointed by the county court.

§ 2816. Court appointing has exclusive jurisdiction. In

all cases the court making the appointment of a guardian has exclu

sive jurisdiction to control him.
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§ 2817. Rules in appointing. In awarding the custody of a

minor or in appointing a general guardian the court or judge is to be

guided by the following considerations:

1. By what appears to be for the best interests of the child in

res ect to its temporal and its mental and moral welfare; and if the

chi d is of suflicient age to form an intelligent preference, the court

or judge may consider that preference in determining the question.'

2. As between parents adversely claimin the custody or guardian

ship, neither arent is entitled to it as o right, but, other things

being equal, i the child is of tender years, it should be given to the

mother; if it is of an age to require education and preparation for

labor or business, then to the father.

§ 2818. Preference between two equally entitled. Of

two persons equally entitled to the custody in other respects prefer

ence is to be given as follows: 0

1. To a parent.

2. To one who was indicated by the wishes of a deceased parent.

3. To one who already stands in the position of a trustee of a

fund to be ap lied to the child’s support.

4. To a refzitive.

§ 2819. Gua.rdia.n’s power. A guardian appointed by a court

has power over the person and property of the ward unless otherwise

ordered.

§ 2820. Power of guardian of the person. A guardian of

the person is charged with the custod of the ward and must look to
his support, health and education. ll-le may fix the residence of the

ward at any place within the state, but not elsewhere without the

permission of the court. '

§ 2821. Of the property. A guardian of the property must

keep safely the property of his ward. He must not permit any

unnecessary waste or destruction of the real property nor make any

sale of such‘ property without the order of the county court, but must,

so far as it is in his power, maintain the same with its buildings and

appurtenances out of the income or other property of the estate and

deliver it to the ward at the close of his guardianship in as good con

dition as he received it.

§ 2822. Nature of the relation. The relation of guardian

and ward is confidential and is subject to the provisions of the

chapter on trusts.

_ 2823. Guardian controlled by court. In the management

an disposition of the person or property committed to him a guard

ian may be re lated and controlled by the court.

§ 2824. oint guardians. On the death of one of two or more

joint guardians the power continues to the survivor until a further

appointment is made by the court. r

§ 2825. Causes for removal. A guardian may be removed b

the county court for any of the following causes:

1. For abuse of his trust.

2. For continued failure to perform its duties.

3. For incapacity to perform its duties.

4. For gross immorality. -

5. For having an- interest adverse to the faithful performance of

his duty.

6. For removal from the state.

T. In the case of a guardian of the property, for insolvency; or,

§ 127. Civil C.

§ 127, Clvll C.

§ 128. Civil C.

§ 129. (‘lvll C.

§ 111). (‘lvll C.
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8. VVhen it is no longer proper that the ward should be under

guardianship.

§ 2826. When power of parental guardian superseded.

The power of a guardian appointed by a parent is superseded:

1. By his removal as provided in the last section; or,

2. By the solemnized marriage of the ward; or,

' 3. B the ward’s attaining majority.

§ 28 7. When power of court guardian suspended. The

power of aguardian appointed by a court is suspended only:

1. By order of the court; or,

2. If the appointment was made solely because of the ward’s

minority, by his attaining majority; or,

3. The guardianship over the person of the ward, by the marriage

of the ward. ' _

2828. ¢Ward’s power on majority. After a ward has come

to is majority he may settle accounts with his guardian and give

him a release, which is valid if obtained fairly and without undue

influence.

§ 2829. When discharge granted. A guardian appointed by

a court _is not entitled to his discharge until one year after the ward’s

majority.

§ 2830. Asylum for persons of unsound mind. A person

of unsound mind may be placed in an asylum for such persons upon

ghfi order of the county court of the county in which he resides, as

o ows:

1. The court must be satisfied by the oath of- two reputable physi

cians that such person is of unsound mind and unfit to be at large.

2. Before granting the order the judge must examine the person

himself or, if that is impracticable, cause him to be examined by an

impartial person duly sworn for that purpose.

3. After the order is anted the person alle ed to be of unsound

mind, his or her husban or wife or relative to t e third degree, may

appeal to the district court and demand therein an investigation before

a jury, which must be substantially in all respects conducted as under

an inquisition of lunacy.

CHAPTER 10.

MASTER AND SERVANT.

§ 2831. Apprenticeship authorized. Male minors and un

married females under the age of eighteen years, with the consent of

the persons or ofiicers hereinafter mentioned, may bind themselves by

a writing called an indenture as fully as if they were of age to serve

as clerks, apprentices or servants in a particular calling until majority

or for any shorter time.

§ 2832. By whom consent given. Consent to an indenture

of apprenticeship must be given by certificate at the end thereof, or

indorsed thereon, signed:

1. By the father and mother of the apprentice.

2. If the father lacks capacity to consent, or has abandoned or

neglected to provide for the family, or is dead, and no testamentary
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guardian or executor has been appointed by him with power under

the will to bring up the child to a calling, and a certificate of such

fact is indorsed on the indenture by a justice of the peace of the

county, then by the mother.

3. If the father is dead and such guardian or executor has been

appointed by him, then by such guardian or executor.

f If the mother is dead or lacks capacity to consent, then by the

at er.

5. If there is no parent of capacity to consent and no such execu

tors, then by the guardian; or,

6. If there is no such parent, executor or guardian, then b the

county commissioners of the county, or by any two justices o the

peace of the county, or by the county judge.

§ 2833. Liability on breach of contract. A parent, executor

or guardian, consenting to an indenture is not liable for a breach

thereof by the apprentice, unless the indenture or consent expresses

an intention to bind him therefor.

§ 2834. Poor may be bound. Any child who is chargeable,

or whose parents are chargeable, to a county may be bound to service

until attaining majority by the county commissioners as provided in

this chapter; but such binding by such county commissioners must

be with the consent in writing of the county judge of the county.

§ 2835. Indian child. No child of an Indian woman can be

bound under this chapter, except in the presence and with the con

sent of a justice of the peace; and his certificate of consent must be

filed with the county judge of the county where the indenture is

executed.

§ 2836. Indenture must state age. In every indenture of

apprenticeship the age of the apprentice must be stated, and such

statement is presumptive evidence thereof; and before an oflicer exe

cutes an indenture or consents thereto, he must inform himself of the

age of the apprentice.

§ 2837. Consideration. If there is any pecuniary considera

tion for an indenture of apprenticeship on either part it must be

stated therein.

§ 2838. Education required. The indenture shall also con

tain an cement on the part of the person to whom such child shall

be bound, that he will cause such child to be instructed to read and

write and to be taught the general rules of arithmetic or, in lieu

thereof, that he will send such child to school three months of each

year of the period of indenture; and that he will give him a new Bible

at the expiration of his term of service.

§ 2839. Filing counterpart. Every ofiicer executing an in

denture of apprenticeship must file a counterpart thereof with the

county judge of the county in which he is an oflicer.

§ 2840. Immigrant minor. An immigrant minor may bind

himself to service until he attains majority, or for a shorter term, in

such manner as may be prescribed by the law of the country in

which the contract is made. If the indenture is made for the pur

pose of enabling him to pay his passage to this country it may be for

the term of one year, although such term extends beyond his majority;

but in no case for a longer term.

§ 2841. Acknowledgment. Every indenture under section

2840 must be duly acknowledged by the minor on a private examina

tion before a county judge or a justice of the peace, and a certificate

§ 142.‘ (‘lvll 0.

§ 14:s£ug1,(v11.1 0.

§ 144. Civil ('.

§ us, own c.

§ 146, on-11 c.

§ 147, Clvll C.
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§ 150. Clvll C.
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of the acknowledgment, showing that the same was made freely, must

be indorsed upon the contract.

§ 2842. Assignment allowed. The master under an indenture

specified in section 28-10 may assign it by writing indorsed thereon

and with the approval also indorsed of a magistrate mentioned in

section 2841.

§ 2843. When indenture void. No indenture or contract for

the service of an apprentice is binding upon him unless made as

hereinbefore prescribed.

§ 2844. Duty of county commissioners. The county com

missioners must see that every apprentice o_r other servant in their

respective counties is properly treated, and that the terms of the con

tract are fulfilled in his favor; and it is their duty to redress any

grievance of such persons in the manner prescribed by law.

§ 2845. Penalty for willful absence. If an apprentice for

whose instruction the master receives no pecuniar consideration

willfully absents himself from service without leave, e may be com

pelled to serve double the time of such absence unless he makes satis

faction for the injury; but such additional term of service cannot

extend more than three years beyond the-original term.

' § 2846 . Free vocation. No person may accept from an appren

tice or servant an agreement, oath or promise not to exercise his voca

tion in any particular place; nor may any person exact from an appren

tice or servant any consideration for exercising his vocation in any

place after his term of service has expired.

§ 2847. Penalty for restraint. Any consideration exacted

contrary to the last section may be recovered back with interest, and

every person accepting such agreement or exacting such considera

tion is liable to the apprentice or servant in a penalty of one hundred

dollars.

§ 2848. Deceased master. The executors or administrators of

the master of any apprentice bound by oflicers of the poor may

assign the indenture with the written consent of the apprentice,

acknowledged before a justice of the peace.

§ 2849. Consent to assignment. If an apprentice refuses

consent to an assignment under the last section, the county or district

court may authorize such assignment without his consent, upon

application after fourteen days’ notice to the apprentice or to his

parents or guardian," if he has any in the county.

C H A P T E R 1 1 .

CORPORATIONS.

ARTICLE 1. — Tm: Camrros or CORPORATIONS.

§ 2850. Corporation defined. A corporation is a creature of

the law, having certain powers and duties of a natural person. Being

created by the law, it may continue for any length of time which the

law prescribes.
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§ 2851. Reserved power of legislative assembly. Every

grant of corporate power is subject to alteration, suspension or repeal

in the discretion of the legislative assembl .

§ 2852. Collateral inquiry prohib ted. The due incorpora

tion of any company, claiming in good faith to be a corporation

under this chapter, and doing business as such, or its right to exer

cise corporate powers shall not be inquired into collaterally in any

private action to which such de facto corporation may be a party.

§ 2853. Name required. Every corporation must have a cor

porate name which it has no power to change unless expressly author

ived by law; but the misnomer of a corporation in any -written instru

ment does not invalidate the instrument if it can be reasonably

ascertained from it what corporation is intended.

§ 2854. Corporations classified. Corporations are either:

1. Public; or,

2. Private.

§ 2855. Public. How regulated. Public corporations are

formed or organized for the government of a portion of the state.

Such corporations are regulated by the political code or by local

statute.

§ 2856. Private. Purposes. All corporations not public are

private. Private corporations may be formed for any purpose for

which individuals may lawfully associate themselves.

§ 2857. Articles. The instrument by which a private corpor

ation is formed is called “ Articles of Incorporation.”

§ 2858. I-Iow formed. Private corporations may be formed by

the voluntary association of three or more persons, except as other

wise expressly provided, upon complying with the provisions of this

chapter. - _

§ 2859. Religious and charitable limited. No corporation

or association for religious or charitable purposes shall acquire or

hold real estate in this state of a greater Vfllllc than fifty thousand

dollars.

§ 2860. Penalty for violating last section. All real estate

acquired or held by such corporations contrary to the provisions of

the last section shall be forfeited and escheat to the state; but exist

ing vested rights in real estate shall not be impaired by the provisions

of this section.

§ 2861. Contents of articles.

must set forth:

1. The name of the corporation.

2. The purpose for which it is formed.

3. The place where its principal business is to be transacted.

4. The term for which it is to exist.

5. The number of its directors or trustees and the names and resi

dences of those who are to serve until their successors are elected and

qualified.

6. If there is a capital stock, its amount and the number of shares

into which it is divided. _

§ 2862. Articles. Roads, etc. The articles of any corpora

tion formed for the purpose of constructing wagon roads, telegraph or

telephone lines must also state:

1. The place from and to which the road or line is intended to be

run and branches contemplated.

2. The counties through which it is intended to be run.

The articles of‘ incorporation

§ 375, (‘lvtl ('.

§ 3'76. Civll (‘.
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3. The estimated length and cost of the road or line.

§ 2863. Articles. Railways, etc. The articles of incorpora

tion of railway corporations shall be in compliance with section 2944;

of insurance corporations, in compliance with section 3088; of fraternal

associations or corporations, in compliance with section 3184; of

banking corporations, in compliance with section 3227.

§ 2864. Subscribed by three persons. The articles of incor

poration must be subscribed by three or more persons, one-third of

whom must be residents of this state, and acknowledged by each

before some ofiicer authorized to take acknowledgments of convey

ances of real property.

§ 2865. Fee for articles. Every corporation for profit except

building and loan associations, county mutual insurance companies,

corporations for the manufacture of dairy products, agricultural fair

corporations, and corporations whose capital stock does not exceed

five thousand dollars formed for the purchase and maintenance of

male animals for the improvement of stock, shall at or before the fil

ing of the articles of incorporation pay into the state treasury, the sum

of fifty dollars for the first fifty thousand dollars, or fraction thereof, of

the capital stock of such corporation, and the further sum of five dol

lars for every additional ten thousand dollars, or fraction thereof, of

its capital stock. .

§ 2866. Fee in case of increase of stock. No increase of the

capital stock of any corporation heretofore or hereafter formed, other

than those excepted in the last section, shall be valid until such cor

poration shall have paid into the state treasury the sum of five dol

lars for every ten thousand dollars, or fraction thereof, of such in

crease in the capital stock of such cor oration.

§ 2867. Receipt of treasurer ed. It shall be the duty of

every corporation hereafter organized, or which shall hereafter in

crease its capital stock, other than those excepted in section 2865, to

file with the secretary of state at the time of filing the articles of in

corporation, or instrument evidencing such increase, a duplicate re

ceipt of the state treasurer for the payments herein required to be

made. which receipt, in duplicate, it is made the duty of such

treasurer to furnish.

§ 2868. Secretary’s certificate. Upon the filing of the arti

cles of incorporation with the secretary of state he shall issue to the

corporation over the great seal of the state a certificate that the arti

cles containing the required statement of facts have been filed in his

office; and thereupon the persons signing the articles, and their asso

ciates and successors, shall be a body politic and corporate by the

name and for the purposes stated in said articles.

§ 2869. Record by secretary. Upon the filing of any articles

of incorporation as in the last section is prescribed the secre of

state shall cause the same to be recorded in a book to be kept in his

ofiice for that purpose to be called the “book of corporations,” with

the date of filing.

§ 2870. Copy. Evidence. A copy of any articles of incor

poration filed in pursuance of this chapter, and certified by the secre

tary of state, must be received in all courts and other places as prima

facie evidence of the facts therein stated and of the existence of such

corporation.

§ 2871. Stockholders and members defined. The owners

of shares in a corporation which has a capital stock are called stock
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holders. If a corporation has no capital stock the corporators and

their successors are called members.

§ 2872. Stock of minors, etc., how represented. The shares

of stock of an estate of a minor or insane person may at all elections

and meetings of a corporation be represented by his guardian, and of

a deceased person, by his executor or administrator.

ARTICLE 2.—-Conroizars Sroox.

§ 2873. Subscription enforced. A subscription to the stock

of a corporation about to be formed is to be held for the benefit of

the corporation when it is formed and may be enforced by it.

§ 2874. Books opened for subscriptions. After the secretary

of state issues the certificate of incorporation as provided in section

2868, the directors named in the articles of incorporation must

proceed in the manner specified or provided in their by-laws, or, if

none, then in such manner as the may by order adopt, to open books

of subscription to the capital stoc then unsubscribed, and to secure

subscriptions to the full amount of the fixed capital; and to levy and

collect assessments thereon in the manner provided by article six of

this chapter.

§ 2875. May forfeit stock or recover subscription. When

a corporation is authorized by the terms of subscription, or otherwise,

to forfeit stock for nonpayment, it may either forfeit the stock,

or recover the amount of the subscription, but it cannot do both.

§ 2876. Stock negotiable. How indorsed. All corporations

for profit must issue certificates of stock when fully paid up, si ned

by the president and secretary, and may provide in their by- aws

for the issuance of certificates prior to the full payment under such

restrictions and for such purposes as their by-laws provide. Upon

all certificates of stock which are fully paid up, issued by a corpora

tion, shall be indorsed the words “fully paid up.” When certificates

of stock are issued before they are fully paid up the secretary shall,

before the same are issued, indorse thereon the amount which has

been paid. No corporation shall issue any certificates of stock under

an agreement or with the understanding that the full par value shall

not be paid. Any ofiicer of a corporation who issues certificates of

stock in violation of the provisions of this chapter, or who has knowl

thereof, and does not at the time dissent therefrom in writing

shall be liable to the creditors of the corporation and to purchasers in

ood faith of such stock for all damages they may sustain thereby.

enever the capital stock of any corporation is divided into shares,

and certificates thereof are issued, such shares of stock are personal

property and may be transferred by indorsement by the si nature of

the proprietor orhis attorney or legal representative, and elivery of

the certificate; but such transfer is not valid except between the

parties thereto, until the same is so entered upon the books of

the corporation as to show the names of the parties by and to whom

transferred, the number or designation of the shares and the date of

the transfer.

§ 2877. For what stock and bonds can be issued. No

corporation shall issue stock or bonds except for money, labor done

or property, estimated at its true money value, actually received by

it, and all the officers of a corporation who consent to the issuance of

stock or bonds for labor or property in excess of its actual cash value,

§ 393. Civil C.

§ Clvll C.

§ 396. Civil C.

am’d.
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or who have knowled e thereof and do not at the time dissent there

from in writing shall jointly and severally liable to the creditors

of such corporation for the difference between the actual cash value

of such labor or property at the time such stock or bonds were issued

and the par value of the stock or bonds issued therefor.

§ 2878. Note not payment for stock. No note or obligation

given by a stockholder, whether secured by pledge or otherwise, shall

be considered as payment of any part of the capital stock: but the

capital stock shall be paid in, either in cash, or in the manner pro

vided in this article. _

§ 2879. Excess void. A corporation whose capital is limited

by its articles of incorporation, either in amount or in number of

shares cannot issue valid certificates in excess of the limit thus pre

scribed.

§ 2880. Corporation may own its stock. Unless otherwise

provided, a corporation may purchase, hold and transfer shares of its

own stock from its surplus profits, or as provided in the article on

assessments of stock, or by the unanimous consent in writing of all

its stockholders, in such manner and for such price or consideration

as the said stockholders may unanimously decide upon.

§ 2881. Dividend belongs to whom. A dividend belongs to

the person in whose name the stock stands upon the books of the cor

poration on the day when it becomes payable.

ARTICLE 3.——CORPORATE Pownas.

§ 2882. Powers of corporations.

has power: ,

1. To have succession by its corporate name for the period limited.

not exceeding twenty years, if a corporation for profit; and if not a

corporation for profit, perpetually, subject to the power of the legis

lative assembly as hereinbefore declared.

2. To sue and be sued in any court.

3. To make and use a common seal and alter the same at pleasure.

4. To purchase, hold, transfer and convey such real and personal.

property as the legitimate purposes of the corporation may require,

not exceeding in any case any amount limited by law.

5. To appoint such subordinate ofiicers and agents as the business

of the corporation may require, and to allow them suitable compen

sation.

6. To make by-laws not inconsistent with the law of the land for

the mana ement of its property, the regulation of its affairs and for

the trans er of its stock. '

7. To admit stockholders or members and to sell their stock or

shares for the payment of assessments or installments. _

8. To enter into any obligations or contract essential to the trans

acting of its ordinary aifairs, or for the purposes of the corporation.

9. The powers of banking corporations are prescribed in sections

3229 and 3230.

In addition to the above enumerated powers and to those expressly

given in any other statute under which it is incorporated, no corpora

tion shall possess or exercise any corporate powers, except such as are

necessary to the exercise of the powers enumerated and given.

§ 2883. By.-laws. Who adopt. Every corporation formed

under this chapter must within one month after filing articles of

Every corporation as such
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incorporation adopt a code of by-laws for its government not incon

sistent with the constitution and laws of this state. The assent of

stockholders representing a majority of all the subscribed capital

stock, or of a majority of the members, if there is no capital stock,

is necessa.ry to adopt by-laws, if they are adopted at a meetin called

for that purpose; and in the event of such meeting being calle notice

thereof shall be published two times, once in each week, for two

successive weeks in some newspaper published in the county in which

the principal place of business of the corporation is located, or if

none is published therein, then in a paper published at the seat of

government. The written assent of the holders of two-thirds of the

stock, or of two-thirds of the members, if there is no capital stock,

shall be efiectual to adopt a code of by-laws without a meeting for

that purpose.

§ 2884. Scope of by-laws. A corporation may by its by-laws,

when no other provision is specially made, provide:

1. The time, place and manner of calling and conducting its

meetin s.

2. The number of stockholders or members constituting a quorum.

3. The mode of voting by proxy.

-L The time of the annual election for directors and the mode and

manner of giving notice thereof.

5. The compensation and duties of otficers.

6. The manner of election and the tenure of office of all officers

other than the directors; and,

7. Suitable penalties for violations of by-laws, not exceeding in

any case one hundred dollars for any one offense.

§ 2886. Record. Certificates. Repeal of by-laws. All

by-laws adopted must be certified by a majority of the directors and

secre of the corporation, and copied in a legible hand in some

book kept in the ofiice of the corporation to be known as the “ book

of by-laws,” and no by-laws shall take effect until so copied, and the

book shall then be opened to the inspection of the public during oflice

hours of each day except holidays. The by-laws may be repealed or

amended, or new by-laws may be adopted at the annual meeting or at

any other meeting of the stockholders or members, called for that

purpose by the directors, by a vote representing two-thirds of the

subscribed stock, or by two-thirds of the members; or the power to.

repeal and amend the by-laws and to adopt new by-laws may by a

similar vote at any such meeting be delegated to the board of direct

ors. The power when delegated may be revoked by a similar vote at

any regular meeting of the stockholders or members. Whenever any

amendment or new by-law is adopted it shall be copied in the book of

by-laws with the original by-laws and immediately after them, and

shall not take etfeot until so copied. If any by-law is repealed, the

fact of the repeal with the date of the meeting at which the repeal

was enacted shall be stated in the said book and until so stated the

repeal shall not take efiect.

§ 2886. Election of directors. The directors of a corporation

must be elected annually by the stockholders or members unless

otherwise expressly provided, and if no provision is made in the

by-laws for the time of election, the election must be held on the first

Tuesday in June. Notice of election of directors must be given for

the same time and in the same manner as provided in section 2883.

§ 40$, Civil C.
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' holders, or any of them, any

At the first meeting at which by-laws are

ated,

until

§ 2887. Same. _

adopted, or at such subsequent meeting as may then be desi

directors must be elected to hold their oflic-es for one year an

their successors are elected and qualified.

§ 2888. Manner of voting. All elections of directors must be

by ballot and every stockholder shall have the right t0~ vote, in per

son or by proxy, the number of shares standing in his name as pro

vided in section 2895, for as many persons as there are directors to be

elected, or to cumulate such shares and give one candidate as many

votes as the number of directors multiplied by the number of his

shares of stock shall equal, or to distribute them on the same prin

ciple among as many candidates as he shall think fit. The persons

receiving the highest number of votes shall be declared elected.

§ 2889. Number and power of directors. Unless otherwise

expressly provided, the corporate powers, business and property of all

corporations formed under this chapter must be exercised, conducted

and controlled by a board of not less than three nor more than eleven

directors, to be elected from among the holders of stock; or, when

there is no capital stock, then from the members of such corporation.

Directors of corporations for profit must be holders of stock therein

in an amount to be fixed by the by-laws of the corporation. Directors

of all other corporations must be members thereof. Unless a quorum

is present and acting, no business performed or act done is valid as

against the corporation. VVhenever a vacancy occurs in the office of

director, unless the by-laws of the corporation otherwise provide, such

vacancy must be filled by an appointee of the board.

2890. Organization and election of oflicers.

ate y after their election the directors must organize and elect a presi

dent of the corporation, who must be one of their number, a secretary

and treasurer. They must perform the duties enjoined on them by

law and the by-laws of the corporation. A majority of the directors

is a sufficient number to form a board for the transaction of business,

and every decision of a majority of the directors forming such board,

made when dul assembled, is valid as a corporate act.

2891. D vidends only from profits. Limitation of in

de tedness. Exception. The directors of corporations must not

make dividends except from the surplus profits arising from the busi

ness thereof; nor must they divide, withdraw or pay to the stock

part of the capital stock; nor must they

create debts beyond the subscribed capital stock, or reduce or increase

the capital stock, except as specially provided by law; provided, how

ever, that the above limitation as to the creation of debts, shall not

apply to the policy risks of insurance companies on which no loss

has occurred, or the notes, bonds or debentures of any loan or trust

company, or anized under the provisions of this chapter when the pay

ment of sudli notes, bonds or debentures shall be secured by the

actual transfer of real estate by trust deed or mortgage for the payment

of such notes, bonds or debentures, which said real estate so trans

ferred shall be of twice the value of the par value of such notes,

bonds or debentures; provided, further, that such limitation shall not

apply to any loan or trust company’s guarantee of payment after

transfer of any note, bond or debenture when the same is secured by

trust deed or mort e as above stated.

§ 2892. Pen ty for violation of last section. For a viola

tion of the provisions of the last section the directors under whose

Immedi
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administration the same -may have happened, except those who may

have caused their dissent therefrom to be entered at large on the

minutes of the directors at the time, or were not present when the

same did happen; are, in their individual and private capacity, jointl

and severally liable to the corporation, and to the creditors thereof:

in. the event of its dissolution, to the full amount of the capital stock

so divided, withdrawn, paid out, or reduced, or debt contracted; and

no statute of limitations is a bar .to any action against such directors

for any sums for which they are made liable by this section. There

may, however, be a division and distribution of the capital stock of

any corporation which remains after the payment of all its debts,

upon its dissolution or the expiration of its term of existence.

§ 2893. False certificate or notice. An ofiicer of a corpo- § 409. (‘_i\'il c.

ration who willfully gives a certificate, or willfully makes an oflicial 5"“ ‘L

report, public notice or entry in any of the records or books of the

corporation concerning the corporation or its business, which is

false in any material representation, shall be liable for all damages

resulting therefrom to any person injured thereby; and if two or more

oflicers unite or participate in the commission of any of the acts l1ere

in designated, they shall be jointly and severally liable.

§ 2894. Removal of directors. No director shall be removed § 410. cm: c.

from ofiice, unless by a vote of two-thirds of the members, or of stock

holders holding two-thirds of the capital stock, at a general meeting

held after notice of the time and place and of the intention to pro

pose such removal. Meetings of stockholders for this purpose may

be called by the president, or by a majority of the directors, or by

members or stockholders holdin at least one-half of the votes. Such

calls must be in writing and a dressed to the secretary, who must

thereupon give notice of the time, place and object of the meeting

and by whose order it was called. If the secretary refuses to give the

notice, or if there is none, the call may be addressed directly to the

members or stockholders, and be served as a notice, in which case it

must specify the time and place of meetin . The notice must be

given in the manner provided in section 28 3, unless other express

provision has been made therefor in the by-laws. In case of removal

the vacancy may be filled by election at the same meeting.

§ 2895. Quorum. Proxy. At all elections or votes had for §4u. own 0.
any purpose there must be a majority of the subscribed capital stock, amid‘

or of the members, represented either in person or by proxy in writ

ing. Every person acting therein in person, or by proxy, or repre

sentative must be a member thereof or a bona fide stockholder, having

stock in his own name on the stock books of the corporation at least

ten days prior to the election. Any vote or election had other than

in accordance with the provisions of this article is voidable at the

instance of absent stockholders or members and may be set aside by

petition to the district court of the county where the same was held.

Any regular or called meeting of the stockholders or members may

adjourn from day to day, or from time to time, if for any reason there

is not present a majority of the subscribed stock or members, or no

election had, such adjoumment and the reasons therefor being

recorded in the journal of proceedings of the board of directors.

§ 2896. Election failing. If from any cause an election does § 412.C1v11c.

not take place on the day appointed in the by-laws, it may be held on

any day thereafter as provided for in such by-laws, or to which such

election may be adjourned or ordered by the directors. If an election
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has not been held at the appointed time, and no adjourned or other

meeting for the purpose has been ordered by the directors, a meeting

may be called by the stockholders as provided in section 289-L.

§ 2897. Action. Election confirmed or new one ordered.

Upon the application of any person or body corporate aggrieved by

any election held by any corporate body, or any proceedings thereof,

the district judge of the district in which such election is held must

proceed forthwith summarily to hear the allegations and proofs of

the parties or otherwise inquire into the matters of complaint, and

thereupon confirm the election, order a new one or direct such other

relief in the premises as accords with right and justice. Before any

proceedings are had under this section, five days’ notice thereof must

be given to the adverse party, or those to be affected thereby.

2898. Where meetings held. The meetings of the stock

ho ders and board of directors of a corporation must be held at its

otfice or principal place of business; provided, that the meetings of

the board of directors of a railway corporation may be held at the

business ofiice of such corporation without the state as well as its

principal place of business within the state.

§ 2899. Same. The meetings of the board of directors of any

private corporation created and existing or which may hereafter be

created under and by virtue of the laws of the state of North Dakota,

having one or more directors, resident in this state or having duly

appointed an agent resident in this state upon whom service ma bemade, may be held at any place mentioned and provided in its by-lyaws

either within or without the state.

§ 2900. Meetings, how called. When no provision is made

in the by-laws for regular meetings of the directors and the mode of

calling special ‘meetings, all meetings must be called by special notice

in writing, to be given to each director by the secretary on the order

of the president, or if there is none, on the order of two directors.

§ 2901. When called by justice. Whenever from any cause

there is no person authorized to call or to preside at a meeting of a

corporation, any justice of the peace of the county where such cor

poration is established, may, on written application of three or more

of the stockholders or of the members thereof, issue a warrant to one

of the stockholders or members, directing him to call a meeting of

the corporation by giving the notice required, and the justice may in

the same warrant direct such person to preside at such meeting until

a clerk is chosen and qualified, if there is no other otficer present

legally authorized to preside thereat.

§ 2902. Liability of stockholders. Trust funds. Each

stockholder of a corporation is individually and personally liable for

the debts of the corporation to the extent of the amount that is unpaid

upon the stock held by him. Any creditor of the corporation may

institute joint or several actions against any or all of the stockholders

of a corporation whose shares have not been fully paid up, and in

such action the court must ascertain the amount that is unpaid upon

the stock held by each stockholder and for which he is liable, and

several judgment must be rendered a ainst each in conformity there

with. The liability of each stockhol er is determined by the amount

unpaid upon the stock or shares owned by him at the time such action

is commenced, and such liability is not released by any subsequent

transfer of stock. The term stockholder, as used in this section, shall

apply not only to such persons as appear by the books of the corpo
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ration to be such, but also to every equitable owner of stock, although

the same appears 011 tl1e books in the name of another; and also to

every person who has advanced the installments or purchase money

of stock in the name of a minor, so long as the latter remains a minor;

and also to every guardian or other trustee who voluntarily invests

any trust funds in the stock. Trust funds in the hands of a guardian

or trustee shall not be liable under the provisions of this section by

reason of any such investment, nor shall the person for whose benefit

the investment is made be responsible in respect to the stock until he

becomes competent and able to control the same-, but the responsi

bilit of the guardian or trustee making the investment shall continue

unti that period. Stock held as collateral security, or by a trustee,

or in any other representative capacity does not make the holder

thereof a stockholder within the meaning of this section, except in

the cases above mentioned, so as to charge him with the debts or lia

bilities of the corporation; but the pledgor, or person, or estate rep

resented is to be deemed the stockholder as respects such liability.

2903. When uncalled meeting valid. When all the stock- 5 414- vlyll 0
ho ders or members of a corporation are present at any meeting, am d"

however called or notified and sign a written consent thereto on the

record of such meeting, the doings of such meetin are as valid as

if had at a meeting legally called and noticed; but t is section shall

not be construed to authorize the stock or bonded indebtedness of

corporations to be increased, except at a meeting held after sixty

days’ notice. The stockholders or members of such corporation,

when so assembled, ma elect oflicers to fill all vacancies then existing,

and may act upon suc other business as might lawfully be trans

acted at regular meetings of the corporation.

§ 2904. Nonresident transfers. When the shares of stock in em. C1;-‘11 0
a corporation are owned by parties residing out of the state, the presi- am i‘

dent, secretary and directors of the corporation before enterin any

transfer of the shares on its books, or issuing a certificate there or to

the transferee, may require from the attorney or agent of the non

resident owner, or from the person claiming under the transfer, an

atfidavit or other evidence that the nonresident owner was alive at the

date of the transfer, and if such afiidavit or other satisfactory evidence

is not furnished, may require from the attorney, agent or claimant a

bond of indemnity with two sureties satisfactory to the ofiicers of the

corporation or if not so satisfactory, then one approved by the district

judge of the county in which the principal olfice of the corporation is

situated, conditioned to protect the corporation against any liability

to the legal representatives of the owner of the shares in case of his

or her death before the transfer, and if such affidavit, or other evidence,

or bond is not furnished when required, as herein provided, neither

the corporation, nor any oflicer thereof, shall be liable for refusing to

enter the transfer on the books of the corporation. .

§ 2905. Increasing or diminishing stock. Every corpora- §416,(Jlvll(‘-.

tion may increase or diminish its capital stock at a meeting called for ”"“"l'

that purpose by the directors as follows:

1. Notice of the time and place of the meeting, stating its object

and the amount to which it is proposed to increase or diminish its

capital stock must be personally served on each stockholder resident

in the state sixty days prior to the time of such meeting at his place

of residence, if known; and the notice must be given to stockholders

whose place of residence is unknown or who are not residents i11 the
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state by the publication of such notice in a newspaper published in

the county where the principal office of the corporation is situated,

not less than once a week for sixty days prior to such meeting.

2. The capital stock must in no case be diminished to an amount

less than the indebtedness of the corporation, or the estimated cost of

the works which it may be the purpose of the corporation to

construct.

3. At least two-thirds of the entire capital stock must be represented

by the vote in favor of the increase or diminution before it can be

effected.

4. A certificate must be signed by the chairman and secretary of

the meeting and a majority of the directors, showin a compliance

with the requirements of this section, the amount to w ich the capital

stock has been increased or diminished, the amount of stock repre

mintleddat the meeting and the vote by which the object was accom

p is e .

5. The certificate must be filed in the office of the secretary of

state, there to be recorded in the book of corporations, and thereupon

the capital 'stock shall be so increased or diminished.

§ 2906. Bonds, how issued. At a meeting of the stockholders

of the corporation called for that purpose by the directors a corpora

tion may issue bonds, as follows:

1. Notice of the time and place of the meeting, stating its object

and the amount of bonds to be issued, must be served in the manner

provided in the last section.

2. At least two-thirds of the entire capital stock must be repre

sented by the vote in favor of the issuance of bonds.

3. The certificate must be signed by the chairman and secretary of

the meeting and a majority of the directors, showing a compliance

with the requirements of this section, the amount of bonds to be

issued, the amount of stock represented at the meeting and the vote

by which the object was accomplished, which certificate shall be filed

in the office of the secretary of state, there to be recorded in the book

of corporations.

A violation of any of the provisions of this section shall render

ever director, ofiicer and stockholder of the corporation, who

had owledge of such violation and did not dissent therefrom and

cause his dissent to be entered at large upon the journal of the cor

poration, jointly and severally liable for all debts so created.

ARTICLE 4.-Ooaroaars Rnooans.

§ 2907. Record of business transaction. Stock book.

Publicity. All corporations for profit are required to keep a record

of all their business transactions; a journal of all meetings of their

directors, members or stockholders, with the time and place of hold

ing the same, whether regular or special, and if special, its object,

how authorized and the notice thereof given. The record must

embrace every act done, or ordered to be done; who were present and

who were absent; and, if requested by any director, member or stock

holder, the time shall be noted when he entered the meeting or

obtained leave of absence therefrom. On a similar request the ayes

and noes must be taken on any proposition and a record thereof

made. On a similar request the protest of any director, member or

stockholder to any action or proposed action must be entered in full;
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all such records shall be open to the inspection of any director, mem

ber, stockholder or creditor of the corporation.

In addition to the records above required to be kept corporations

for profit must keep a book to be known as the “stock and transfer

book,” in which must be kept a record of all stock; the names of the

stockholders or members alphabetically arranged; installments paid

or unpaid; assessments levied and paid or unpaid; a statement of

every alienation, sale or transfer of stock made, the date thereof, and

by and to whom, and all such other records as the by-laws prescribe.

Corporations for religious and benevolent purposes must provide in

their by-laws for such records to be kept as may be necessary. Such

stock and transfer book must be kept open to the inspection of any

stockholder, member or creditor.

ARTICLE 5. ——AMENDING ARTICLES or INCORPORATION.

§ 2908. Amending articles of incorporation. Any private

corporation created or existin , or which may hereafter be created

under the laws of the state of%‘Torth Dakota, may amend or change

its articles of incorporation at a meeting called for that purpose by the

directors, as follows:

1. Notice of the time and place of the meeting stating its object,

must be served in the manner prescribed in section 2905.

2. At least two-thirds of the entire capital stock must be repre

sented by the vote in favor of the amendment or change in the arti

cles of incorporation. .

3. A certificate must be signed b the chairman and secretary of

the meeting and a majority of the irectors, showing a compliance

with the requirements of this section, the articles to be amended or

changed, the amount of stock or the number of members represented

at the meeting and the vote by which the object was accomplished.

4. The certificate must be filed in the oflice of the secretary of

state. there to be recorded in the book of corporations, and thereupon

the articles shall be so amended.

5. The written assent of the holders of three-fourths of the capital

stock or members shall be as etfectual to authorize the chan e or

amendment of the articles of incorporation as if a meeting o the

stockholders, as prescribed by this section, was called and held and

upon such written assent the directors may proceed to make the cer

tificate to the secretary of state as herein provided.

§ 2909. Renewal of corporate existence. Any private cor

poration now existing in this state or which may hereafter be created

under the laws of this state may at any time prior to the expiration of

the period of its corporate existence as limited-by its articles of incor

poration or by this chapter renew the term of its corporate existence

for another term of years, not exceeding the period limited bylaw,

by amending its articles of incorporation in the manner and upon the

notice prescribed in section 2908.

ARTICLE 6.—CnANcINc Coaroaarn NAME.

§ 2910. Changing corporate name. Every private corpora

tion created and existing, or which may hereafter be created under

5 1, c. 40 1898.

am’ -

§ 1, c. 41 1893.

am‘ .
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the laws of the state of North Dakota, may change its name at a meet

ing called for that purpose by the directors, as follows:

1. Notice of the time and place of the meeting, stating its object,

must be served in the manner prescribed in section 2905.

2. At least two-thirds of the entire capital stock must be repre

sented by the vote in favor of the change of name.

3. A certificate must be signed by the chairman and secretary of

the meeting and a majority of the directors, showing a compliance

with the requirements of this section, the name adopted as the new

name of such corporation, the amount of stock or the number of the

members represented at the meeting and the vote by which the change

of name was accomplished.

4. The certificate must be filed in the office of the secretary of

state, there ‘to be recorded in the book of corporations, and thereupon

the name of such corporation shall be so changed.

5. The written assent of the holders of three-fourths of the sub

scribed capital stock shall be as effectual to authorize the change of

name as if a meeting was called and held, as prescribed by this sec

tion, and upon such written assent the president and secretary may

proceed to make the certificate to the secretary of state as herein

provided. '

6. Every proceeding, act, liability or thing done, undertaken, or

incurred by or on behalf of the corporation, under its former name,

shall be and continue of the same validity and obligation under such

new name as if the name had remained unchanged.

ARTICLE 7.— CHANGING Ooaroaara H1-mnouaaraas.

§ 2911. Changing corporate headquarters. Every private

corporation created and existing, ‘or which may hereafter be created

under the laws of the state of North Dakota, may change the place

where its principal business is to be transacted at a meeting called

for that purpose by the directors, as follows:

1. Notice of the time and place of the meeting, stating its object

must be served in the manner specified in section 2905.

2. At least two-thirds of the entire capital stock must be repre

sented by the vote in favor of -the change of the place where the

principal business of the corporation is to be transacted.

3. A certificate must be signed by the chairman, and secretary of

the meeting and a majority of the directors, showing a compliance

with the requirements of this section, the place to which the place

where the principal business of the corporation is to be transacted

has been changed, the.amount of stock or the number of the members

represented at the meeting, and _the vote by which the object was

accomplished.

4. The certificate must be filed in the oflice of the secretary of

state, there to be recorded in the book of corporations, and thereupon

the place where the principal business of the corporation is to be

transacted shall be so changed.

5. The written assent of the holders of three-fourths of the sub

scribed capital stock shall be as efiectual to authorize such change as

if a meeting was called and held; and upon such written assent the

directors may proceed to make the certificate herein provided for.
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ARTICLE 8.-—DISSOLUTION or CORPORATIONS.

§ 2912. Involuntary. Voluntary, how. A corporation is

dissolved:

1. By the expiration of the time limited by its articles of incor

poration.

2. Its involuntary dissolution is provided for in chapter 26 of

the code of civil procedure.

3. If voluntary, its dissolution may be effected in the following

manner:

(a) A corporation-may be dissolved by the district court of the

count ' where its ofiice or principal place of business is situated, upon

its vo untary application for that purpose.

(b) The application must be in writing and must set forth, that at

a meeting of the stockholders or members called for that purpose the

dissolution of the corporation was resolved upon by a two-thirds vote

of all the stockholders or members, and that all claims and demands

against the corporation have been satisfied and discharged.

( c) The application must be signed by a majority of the board of

directors, trustees or other oflicers having the management of the

affairs of the corporation and must be verified in the same manner

as a complaint in a civil action.

(d) If the court is satisfied that the application is in conformity

with this article, it must order the application to be filed and that the

clerk give not less than thirty nor more than fifty days’ notice of the

application by publication in some newspaper published in the

county and if there are none such, then by advertisement posted up

in five of the principal places in the county.

(e) At any time before the expiration of the time of publication

any person may file his objection to the application.

(f) After the time of publication has expired the court may upon

five days’ notice to the persons who have filed objections, or without

further notice, if no objections have been filed, proceed to hear and

determine the application; and if all the statements therein made are

shown to be true, the court must declare the corporation dissolved.

(g) The application, notices and proof of publication, objections,

if any, and declaration of dissolution constitute the judgment roll, and

from the judgment an appeal may be taken in the same manner as in

other actions.

§ 2913. Lapse by nonuser. If a corporation does not organ

ize and commence the transaction of business or the construction of

its works within one year from the date of its incorporation, its cor

porate powers cease.

§ 2914. Directors trustees on dissolution. Unless other

persons are appointed by the court, the directors or managers of the

affairs of such corporation at the time of its dissolution are trustees

of the creditors and stockholders or members of the corporation dis

solved, and have full power to settle the affairs of the corporation and

to collect and pay debts and divide among the stockholders the prop

erty which remained after the payment of debts and necessary ex

penses; and for such purposes may maintain or defend actions in

their own names by the style of the trustees of such corporation dis

solved, naming it; and no action whereto any such corporation is a

party shall abate by reason of such dissolution.

5 us. cm: c.

§ 419, (‘lvll c.

§ 42.0, ('l\'ll C.
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§ 2915. Liability of trustees. The trustees mentioned in the

preceding section are jointly and severally responsible to the credit

ors, stockholders and members of the corporation to the extent of its

property in their hands.

§ 2916. How revived. A corporation once dissolved "can be

revived only by the same power by which it could be created.

ARTICLE 9. Assassnmvrs or Srocx.

§ 2917. When levied. The directors of any corporation formed

or existing under the laws of this state, after one-fourth of its capital

stock has been subscribed, may for the purpose of paying expenses,

conducting business or paying debts levy and collect assessments

upon the subscribed capital stock thereof in the manner and form

and to the extent provided herein.

§ 2918. Limitation of. No assessment must exceed ten per

cent of the amount of the capital stock named in the articles of incor

poration, except in the cases in this section otherwise provided for,

as follows:

1. If the whole capital of a corporation has not been paid up, and

the corporation is unable to meet its liabilities or to satisfy the claims

of its creditors, the assessment may be for the full amount unpaid

upon the capital stock; or if a less amount is suflicient then it may be

for such a percentage as will raise that amount.

2. The directors of railroad corporations may assess the capital

stock in installments of not more than ten per cent per month, unless

in the articles of incorporation it is otherwise provided.

3. The directors of fire or marine insurance corporations may

assess such a percentage of the capital stock as they deem proper.

§ 2919. When new assessment can be levied. No assess

ment must be levied while any portion of a previous one remains

unpaid, unless:

1. The power of the corporation has been exercised in accordance

with the provisions of this article for the purpose of collecting such

previous assessment.

2. The collection of the previous assessment has been enjoined; or,

3. The assessment falls within the provisions of either the first,

second or third subdivision of section 2918.

§ 2920. Requisites of assessment. Every order levying an

assessment must specify the amount thereof, when, to whom and

where payable, fix a day subsequent to the full term of publication of

the assessment notice on which the unpaid assessments shall be delin

quent, not less than thirty nor more than sixty days from the time of

making the order of levying the assessment; and a day for the sale of

delinquent stock, not less than fifteen nor more than sixty days from

the day the stock is declared delinquent. '

§‘2921. Form of notice. Upon the making of the order the

gecretary shall cause to be published a notice thereof in the following

orm:

(Name of corporation in full.

ness.) _

Notice is hereby given that at a meeting of the directors, held on

the (date), an assessment of (amount) per share was levied upon the

capital stock of the corporation, payable (when, to whom and where).

Any stock upon which this assessment shall remain unpaid on the

Location of principal place of busi
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(day fixed) will be delinquent and advertised for sale at public auction

and unless payment is made before, will be sold on the (day ap

pointed), to pay the delinquent assessment together with costs of

advertising and expenses of sale.

(Signature of secretary with location of oflice.)

§ 2922. Service of notice. The notice must be ‘personally

served upon each stockholder, or in lieu of personal service, must be

sent through the mail, addressed to each stockholder at his place of

residence, if known, and if not known, at the place where the princi

pal office of the corporation is situated, and be published once a week

for four successive weeks in some newspaper of eneral circulation

and devoted to the publication of general news, pub ished at the place

designated in the articles of incorporation as the principal place of

business, and also in some newspaper published in the county in

which the works of the co ration are situated, if a paper is published

therein. If the works 0 the corporation are not within a state or

territory of the United States, publication in a paper of the place

where they are situated is not necessary. If there is no newspaper

published at the place designated as the principal place of business

of the corporation, then the publication must be made in some other

newspaper of the county, if there is one, and if there is none, then in

a newspaper published in an adjoining county.

§ 2923. Notice of delinquency. If any portion of the assess

ment mentioned in the notice remains unpaid on the day specified

therein for declaring the stock delinquent, the secretary must, unless

otherwise ordered by the board of directors, cause to be published in

the same papers in which the notice hereinbefore provided for shall

have been published a notice substantially in the following form:

(Name in full.

'NoTIcE. There is delinquent upon the following described stock

on account of assessment levied on the (date), (and assessments

levied previous thereto, if any), the several amounts set opposite

the names of the respective shareholders, as follows: (Names, num

ber of certificate, number of shares, amount). And in accordance

with law (and an order of the board of directors made on the (date),

if an such order shall have been made), so many shares of each

parce of such stock as may be necessary, will be sold, at the

(particular place), on the (date), at (the hour) of such day, to pay

delinquent assessments thereon, together with costs of advertising

and expenses of the sale.

(Name of secretary with location of office.)

§ 2924. Contents of notice. The notice must specify every

certificate of stock, the number of shares it represents and the amount

due thereon, except when certificates may not have been issued to

parties entitled thereto, in which case the number of shares and

amount due thereon together with the fact that the certificate for

such shares has not been issued must be stated.

2925. Publication thereof. The notice when published in

a aily paper must be published for ten days, excluding Sundays and

holidays, previous to the day of sale. When published in a weekly

paper it must be published in each issue for two weeks previous to

the day of sale. The first publication of all delinquent sales must

be at least fifteen days prior to the day of sale.

Location of principal place of business.)

§ 428. (‘lvll C.

§ 429. (‘lvll C.

§ 430. (‘lvll C.

§ 431. (‘lvil C.
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§ 2926. Jurisdiction to sell stock. By the publication of

the notice the corporation acquires jurisdiction to sell and convey a

perfect title to all of the stock described in the notice of sale upon

which any portion of the assessment or costs of advertising remains

unpaid at the hour appointed for the sale, but must sell no more of

sulch stock than is necessary to pay the assessments due and costs of

sa e.

§ 2927. Manner of sale. On the day, at the place and at the

time appointed in the notice of sale the secretary must, unless other

wise ordered by the directors, sell or cause to be sold at public auction

to the hi hest bidder for cash so many shares of each parcel of the

describe stock as may be necessary to pay the assessment and

charges thereon according to the terms of sale; if payment is made

before the time fixed for sale, the party paying is only required to

pay the actual cost of advertising in addition to the assessment.

§ 2928. Highest bidder defined. The person offering at such

sale to pay the assessment and costs for the smallest number of shares

or fraction of a share is the highest bidder and the stock purchased

must be transferred to him on the stock books of the corporation on

payment of the assessment and costs.

2929. When corporation maybid. If at the sale of stock

no idder offers the amount of the assessment and costs and charges due

the same may be bid in and purchased by the corporation through the

secretary, president or any director thereof at the amount of the

assessment, costs and charges due; and the amount of the assessments,

costs and charges must be credited as paid in full on the books of the

corporation and an entry of the transfer of the stock of the corporation

must be made on the books thereof. VVhile the stock remains the

property of the corporation it is not assessable, nor must any dividend

be declared thereon; but all assessments and dividends must be ap

portioned upon the stock held by the stockholders of the corporation.

§ 2930. Title to stock in corporation. All purchases of its

own stock made by any corporation vest the legal title to the same in

the corporation; and the stock so purchased is held subject to the

control of' the stockholders, who may make such disposition of the

same as they deem fit, in accordance with the by-laws of the corpora

tion or vote of a majority of allthe remaining shares. VVhenever any

portion of the capital stock of a corporation is held by the corporation

by purchase, a majority of the remaining shares is a majority of the

stock for all purposes of election or voting on any question at a stock

holders’ meeting. '

§ 2931. Time extended by publication. The dates fixed in

any notice of assessment or notice of delinquent sale, published ac

cording to the provisions hereof, may be extended from time to time

for not more than thirty days by order of the directors entered on

the records of the corporation; but no order extendin the time for

the performance of any act specified in any notice is e ectual unless

notice of such extension or postponement is appended to and pub

lished with the notice to which the order relates.

§ 2932. Irregularities do not invalidate. No assessment is

invalidated by a failure to make publication of the notices hereinbe

fore provided for, nor by the nonperformance of any act required in

order to enforce the payment of the same: but in case of any sub

stantial error or omission in the course of proceedings for collection.
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all previous proceedings except the levying of the assessment, are

void and publication must be begun anew.

§ 2933. Redemption. Limitation. No action must be sus

tained to recover stock sold for delinquent assessments upon the

ground of irregularity in the assessment, irregularity or defect of the

notice of sale, or defect or irregularity in the sale, unless the party

seeking to maintain such action first pays or tenders to the corpora

tion, or the party holding the stock sold, the sum for which the same

was sold, together with all subsequent assessments which may have

been paid thereon and interest on such sums from the time they were

paid; and no such action must be sustained unless the same is com

menced by the filing of a complaint and the issuing of a summons

thereon within six months after such sale is made.

§ 2934. Proof of publication and sale. The publication

of notice required by this article may be proved by the aflidavit of

the printer, foreman or principal clerk of the newspaper in which

the same was published; and the afiidavit of the secretary or

auctioneer is prima facie evidence of the time and place of sale, of

the quantity and particular description of the stock sold, and to

whom, and for what price and of the fact of the purchase money

being paid. The affidavits must be filed in the ofiice of the corpora

tion and copies of the same certified by the secretary thereof are

prima facie evidence of the facts therein stated. Certificates si ned

by the secretary and under the seal of the corporation are prima acie

evidence of the contents thereof.

§ 2936. Stock may be declared delinquent or action

brought. On the day specified for declaring the stock delinquent,

or at any time subsequent thereto and before the sale of the delin

quent stock, the board of directors ma elect to waive further pro

ceedings under this article for the co lection of delinquent assess

ments, or any part or portion thereof, and may elect to proceed by

action to recover the amount of the assessment and the costs and

expenses already incurred, or any part or portion thereof.

Anrrcm 10.-—JUDGMENT Acamsr AND SALE or Conroaars

FRANCHISES.

§ 2936. Franchise saleable. No exemption. For the satis

faction of any judgment against a corporation authorized to receive

tolls its franchise and all the rights and privileges thereof may be

levied upon and sold under execution in the same manner and with

the same effect as any other property, but without any exemption.

§ 2937. Certificate of purchase. Rights of purchaser. The

purchaser at the sale must receive a certificate of purchase of the

franchise and be immediately let into the possession of all property

necessary for the exercise of the powers and the receipt of the pro

ceeds thereof and must thereafter conduct the business of such

corporation with all its powers and privileges and subject to all its

liabilities, until the redemption of the same as hereinafter provided.

§ 2938. Further rights. The purchaser or his assignee is

entitled to recover any penalties imposed by law and recoverable by

the corporation for an injury to the franchise or property thereof, or

for any damages or other cause occurring during the time he holds

the same and may use the name of the corporation for the purpose of

§ 4.39, Civil C.

am'1l.

§ M0. Clvll C.

§ -U1. ('l\"|l C.

§ 442. Clvll C.

§ 443. Clvll C.

§ 444, cm: c.
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§ 445. (‘lvil c.

§ 446. (‘ivll C‘.

§ m. cm: 4*.

§ 448. Civil (‘.

§ 449. (‘ivil (‘.

am'd.

any action necessary to recover the same. A recovery for damages

or any penalties thus had is a bar to any subsequent action by or on

behalf of the corporation for the same.

§ 2939. Other powers of corporation remain. The cor

poration whose franchise is sold, as in this article provided, in all

other respects retains the same powers, is bound to the discharge of

the same duties and is liable to the same penalties and forfeitures as

before such sale.

§ 2940. Corporation may redeem. The corporation may at

any time within one year after such sale redeem the franchise by pay

ing or tendering to the purchaser thereof the sum paid therefor with

twelve per cent interest thereon, but without any allowance for the

toll which he may in the meantime have received; and upon such

payment or tender the franchise and all the ri hts and privileges

thereof revert and belong to the corporation as if no such sale had

been made. '

§ 2941. Where sold. The sale of any franchise under execu

tion must be made in the county in which the corporation has its

principal place of business, or in which the property, or some por

tion thereof, upon which the taxes are paid is situated.

ARTICLE 1l.——EXAMINATION or Coaroanrrons, Erc.

lative assembly. The legisla

tive assembly or either branch thereof, may examine i11to the affairs

and condition of any corporation in this state at all times; and for that

urpose any committee appointed by the said assembly or either

branch thereof, may administer all necessary oaths to the directors,

officers and stockholders of such corporation, and may examine them

on oath in relation to the affairs and condition thereof, and may exam

ine the safes, books, papers and documents belonging to such cor

poration, or pertaining to its affairs and condition and compel the

production of all keys, books, papers and documents by summary

process to be issued on application to any district court or any judge

thereof under such rules and regulations as the court may prescribe.

§ 2943. Power reserved by legislative assembly. The

legislative assembly may at any time amend or repeal this chapter, or

any article or section thereof and dissolve all corporations thereunder;

but such amendment or repeal does not, nor does the dissolution of

any such corporation, take away or impair any remedy given against

such corporation, its stockholders or ofiicers, for any liability which

has been previously incurred.
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U H A P T E R 12.

RAILROAD CORPORATIONS.

ARTICLE 1.—lNCORPORA'l‘ION AND REGULATION.

§ 2944. Who may form. Articles. Any number of persons, §1,¢_4¢ 1319,

not less than five, may form a corporation for the purpose of con- '““' ~

structing, maintaining and operating a railroad for the transportation

of freight and passengers and for the purpose of maintaining and

operating any railroad already constructed for the like purpose.

The articles of incorporation shall state:

1. The name of the corporation.

2. The place from and to which such railroad is to be constructed,

or maintained and operated, as the case may be.

3. The estimated length of such railroad and the name of each

county in this state through or into which it is made or intended to

be made.

4. The amount of the capital stock of the corporation, the number

of shares of which it shall consist, and if such stock shall consist of

common and preferred stock, the number and amount of each class.

5. The names and residences of the directors of the corporation,

who shall manage its affairs for the first year and until others are

chosen in their places, and who shall not be less than five nor more

than thirteen in number; and each such person shall subscribe thereto

his name, place of residence and the number of shares of stock he

is to take in such corporation. There shall be annexed to such

articles an affidavit of at least three of the directors therein named,

that the signatures thereto are genuine and that it is intended in good

faith to construct or maintain and operate the railroad therein men

tioned; and thereupon said articles and afidavits shall be filed in the

oflioe of the secretary of state. ,

§ 2945. Number and term of directors. There shall be a §:s. c. 46. 1s19.

board of not less than five nor more than thirteen directors of every '

such corporation, who shall be elected at such time, in such manner

and for such term as shall be prescribed by its by-laws and shall hold

their offices until their respective successors shall be chosen.

§ 2946. Stock not transferable until calls paid. No stock g s, 0. -i6, 1819.

of a railroad corporation is transferable, until all previous calls thereon

shall have been fully paid in.

§ 2947. Powers. Every corporation formed under this article §§9,10.c.46.1S7_9.

and every railroad corporation authorized to construct, operate or 1' '§,'m9?d_188‘*'

maintain a railroad within this state shall have in addition to the

powers mentioned in section 2882 the following powers:

1. To cause such examination and surveys for its proposed rail

road, as ma be necessary to the selection of the most advantageous

route; and or such purpose by its oflicers or a ents and servants to

enter upon the lands or waters of any person, ut subject to respon

sibility for all damage which shall be done thereto.

2. To take and hold such voluntary grants of real estate and other

property as may be made to it to aid in the construction, maintenance

and- accomodation of its railroad; but the real estate received by

vpllluntary grant shall be held and used for the purposes of such grant

0 y.
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3. To acquire under the provisions of the chapter on eminent

domain or by purchase all such real estate and other property as may

be necessary for the construction, maintenance and operation of

its railroads and the stations, depot grounds and other accomodations

reasonably necessary to accomplish the objects of its incorporation;

to hold and use the same, to lease, or otherwise dispose of any part or

parcel thereof, or sell the same when not required for railroad uses

and no lon er necessary to its use. ~

4. To ay out its road not exceeding one hundred feet in width

and to construct the same; and for the purpose of cuttings and

embankments and of obtaining avel and other material to take as

much land as may be necessary or the proper construction, operation

and security of the road and for the protection of such road from

snow and to cut down any standing trees that may be in danger of

falling on the road, making compensation therefor as provided by law

for land taken for the use of the corporation.

5. Subject to the provisions of section 2956, to construct its rail

road across, along or upon any stream of water, water course, street,

highway, toll or wagon road, plank road, turnpike, wharf, levee, river

front, steamboat or other public landing or canal which its route

shall intersect or touch; to carry any highway, street, toll or wagon

road, plank road or turnpike which it shall touch, intersect or cross

over or under its track, as may be most expedient for the public good;

to change the course or direction of any highway, street, turnpike, toll

or wagon road or plank road when made necessary or desirable

to secure more easy ascent or descent by reason of any embankment

or out made in the construction of the railroad and take land neces

sary therefor; provided, such highway or road is not so changed from

its original course more than six rods, nor its distance thereby

lengthened more than five rods.

. 6. To cross, intersect, join and unite its railroad with any rail

road heretofore or hereafter constructed at any point on its route and

upon the grounds of such railroad corporation, with the necessary

turn-outs, sidings and switches and other conveniences in furtherance

of the objects of its connections. And every corporation whose rail

road is or shall be hereafter intersected by any new railroad shall

unite with the owners of such new railroad in forming such intersec

tions and connections and grant the facilities aforesaid; and if the

two corporations cannot agree upon the amount of compensation to

be made therefor or the points and manner of such crossin and con

nections the same shall be ascertained and determined in t e mamier

provided by law for the ascertainment and determination of damages

for the taking of real property. But no corporation which shall have

obtained the right of way and constructed its road at the point of

intersection before the commencement of an action under the provis

ions of the chapter on eminent domain shall be required to alter the

grade or change the location of its road or be required to bear any

part of the expense of making and maintaining such crossing.

7. To have and use equal room, ground, rights, privileges and

conveniences for tracks, switches, sidin and turn-outs upon any

levee, river bank or front, steamboat or ot er public landing and upon

any street, block, alley, square or public ground within any incor

porated town or city, any charter or ordinance of any such city or

town to the contrary notwithstanding; and to accomplish this may

adjust with other corporations the ground to be occupied by each
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with such tracks, switches, sidings and turn-outs; and if such cor

porations cannot agree upon such adjustment and the amount of com

pensation to be paid for the purchase or necessary change of location

and removal of any track previously laid the same shall be ascer

tained and determined and the common, mutual and separate rights

adjusted in the manner provided by law for the ascertainment and

determination of damages for the taking of real property. The court,

or a judge thereof, may employ a competent engineer and define,

locate and plat the ground and assign to each corporation the part

for the tracks and other conveniences for each and may require the

removal or purchase of tracks previously laid so as justly to settle the

rights of such corporation upon such ground, the damages to be paid

being assessed in accordance with the chapter on eminent domain.

8. To take and convey persons or property over its road by the

power or force of steam, or of animals, or by an mechanical power

and to receive compensation therefor; and to do a l the business inci

dent to railroad corporations.

9. To erect and maintain all necessary and convenient buildings,

stations, fixtures and machinery for the accomodation and use of its pas

sen ers, freight and business, subject to the statutes in relation thereto.

1 . To regulate the time and manner in which passengers and prop

erty shall be transported and the compensation to be paid therefor.

11. To borrow from time to time such sums of money at such

rates of interest and upon such terms as the corporation or board of

directors shall agree upon and authorize as necessary or expedient

and to execute trust deeds or mortgages, or both as occasion may re

quire on any railroads or parts thereof constructed or in process of

construction, for amounts borrowed or owing by the corporation, and

therein to make provision granting, transferring or mortgagin its

railroad track, right of way, depot grounds, rights, privileges, an

chises, immunities, exemptions, machine houses, rolling stock, fumi

ture, tools, implements, appendages and appurtenances used in con

nection with such railroads, in any manner whatever then belonging

to the corporation or which ma thereafter belong to it as security

for any bonds or evidences o debt therein mentioned, in such

manner as the corporation or directors shall think proper, and such

instruments shall fully convey the same or so much thereof as shall

be therein described. In case of sale by virtue of any such trust

deed or upon foreclosure of any such mortgage the persons acquiring

title under such sale and their associates, successors and assigns, or.

such corporation as they shall organize according to section 2944,

with all the powers conferred upon corporations by this chapter, shall

thereafter have, exercise and enjoy all such described nts which

were purchased at such sale, including all rights, privi eges, grants,

franchises, immunities and advanta es mentioned in such instru

ments which were possessed by suc corporations making the same

- or contracting such debts, so far as the same relate or appertain to

that portion or line of road anted or mortgaged and purchased at

such sale and no further as full-y and absolutely in all respects as such

corporation, its shareholders, ofiicers and agents might have done if

such sale had not taken place. And whenever the person so acquir

ing title under any such sale shall own or represent a majority in

amount of the bonds or other evidences of debt secured by any such

trust deed or mortgage and shall also include the persons who owned

at the time of the sale a majority in amount of the capital stock of
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such mortgagor corporation, such purchasers and such corporation as

they shall organize as aforesaid, shall also have, possess and enjoy

any exemption, privilege or immunity previously granted by any law

to such former corporation relating to any of the property so acquired

to the same extent as if such latter corporation had been named in

such law as the grantee thereof.

§ 1- ‘;f,-m9?,; 1593- § 2948. Right of way through state lands. Conditions.

' Every railroad company duly organized under the laws of any state

or territory, or by the United States authorized to build and operate

a railroad within this state, which shall have filed with the secretary

of state a copy of its articles of incorporation properly certified shall

have the right to take, hold and use for the purposes of a railroad a

strip of land one hundred feet wide, fifty feet on each side of the

center line of such railroad, through each and every tract of public

land owned or held by the state across which its road has been or shall

be located or constructed; provided, that when it shall be necessary

to protect such railroad from snow, or to use extra width in its con

struction such company shall have the right to take, hold and use a

strip of land not exceeding two hundred feet in width, one hundred

feet on each side of such center line, through such public lands; pro

vided, further, that at all its regular stations established upon such land

such company shall have the right to take a strip of land one thousand

six hundred feet lon and three hundred feet wide for station purposes.

§2. c. 99. 1893- § 2949. Schoo lands at appraised value. VVhenever any

school or state lands are taken for railway purposes as provided in the

preceding section, the railway company so taking such lands shall

pay to the state treasurer the appraised value thereof, but in no case

any sum less than ten dollars per acre for all such lands so taken.

§ 3. c. 9?. 1893. § 2950. How right of way obtained. Any railway com
am d‘ pany desiring to secure the benefits of section 2948 shall within

ninety days after the definite location of its road across any section

of such lands file in the ofice of the board of university and school

lands a plat of such section of land, showing the location of such

road through the same and all stations located thereon; and thereafter

all such lands over which such roads shall pass shall be disposed of

subject to this grant; and every certificate or patent for such lands

thereafter sold shall contain an express reservation to the use of such

company of all lands which-it shall have appropriated in accordance

with the provisions of this article; provided, that if such road shall

not be completed across any such section within five years after the

location of the same thereon the rights herein granted shall be

forfeited as to any such section of land.

§ 4, .-.w,1sss. § 2951. When right of way reverts to state. _If any rail

way company appropriating any public lands by virtue of section

2948 shall at any time abandon the use thereof for railway purposes

for a period of one year the same shall revert to the state.

g 11, c. re. 1879. § 2952. Extensions and branches. Any railroad corporation

"m d‘ may, under the provisions of this article, extend its road from any

point named in its articles of incorporation or may build branch roads,

either from any point on its line of road, or from any point'on the

line of any other road connecting or to be connected with its road,

the use of which other road between such points and the connection

with its own road such corporation shall have secured by a lease or

agreement for a term of not less than ten years from its date. Before

making such extension or building any such branch road such cor
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‘ized in its articles of incorporation.

poration shall by resolution of its directors, to be entered in the

record of its proceedings, designate the route of such proposed ex

tension or branch in the manner provided in section 2944 and file a

copy of such record certified by the president and secretary in the

oflice of the secretary of state and cause the same to be recorded as

provided in such section. Thereupon such corporation shall have all

the rights and privileges to make such extension or build such branch

and receive aid thereto which it would have had if it had been author

But this section shall not be

construed to authorize railroad corporations to consolidate with each

other.

§ 2953. Directors may alter route. The board of directors

of every railroad corporation may by a vote of two-thirds of the whole

number at any time alter the route, or any portion of the route of its

road, or any extension or branch thereof, or part of its road, or any

extension or branch as constructed, if it shall appear to it that the

line can be improved thereby; but no railroads shall be so diverted

from any county, town, city or villa e which in its corporate capacity

shall have extended aid to such road, either while in the hands of the

then present owner or any former person or corporation; and no such

alteration shall be made in any city or village after the road shall

have been constructed therein, unless the same shall have been

sanctioned by a vote of two-thirds of the council of such city or the

trustees of such vill e. Before making any such alterations the

board of directors shal designate the route thereof by resolution, to

be entered in its records, filed and recorded in the oflice of the secretary

of state, as provided in the preceding section; thereupon it shall have

the same rights and privileges to build such road as altered as if it

was the original line.

§ 2954. Consolidation, leasing and purchase of non-com- .'

peting lines. Any railroad corporation organized and existing

under the laws of the territory of Dakota or state of North Dakota,

or existing by consolidation of different railway companies under the

laws of such ten'itory or state and of any other tenitory or state, may

consolidate its stock, franchises and property with any other railroad

corporation, whether within or without the state, when their respec

tive railroads can be lawfully connected and operated together to con

stitute one continuous main line with or without branches upon such

terms as may be agreed upon and become one corporation by any

name selected, which within this state shall possess all the powers,

franchises and immunities, includin the right of further consolida

tion with other corporations under t is section, and be subject to all

liabilities and restrictions of this chapter. Articles stating the terms

of consolidation shall be approved by each corporation by a vote of

the stockholders owning a majority of the stock in person or by proxy

at a meeting called for that purpose of which notice, stating the object

of the meeting, shall be given in the manner prescribed in section

2905, and a copy thereof with a copy of the record of such approval

and accompanied by lists of their stockholders and the number of

shares held by each, duly certified by their respective presidents and

secretaries with the respective seals of such corporations aflixed shall

be filed for record in the office of the secretary of state before an

such consolidation shall have any validity or effect. Any such rai -

road corporation may lease or purchase and take a conveyance or

assignment of the_railroad, franchises, immunities and all other prop

§ 12, c. 46. 1879.

am‘d.
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§ 15, 0- 46. 1879.

am'd.

§ 16, c. 46. 1879.

§ 17, c. 46. 1879.

§ 18, C. 46, 1879.

erty and appurtenances of any other railroad corporation, or any por

tion thereof within or without this state, when their respective rail

roads can be lawfully connected and operated together to constitute

one continuous main line, or when the road so purchased will consti

tute branches or feeders of any road maintained and operated by such

purchasing corporation. Such purchase or lease must be authorized

by the stockholders of the respective corporations at a meeting called

as herein provided for the consolidation of railroads and by the same

vote.

purchase, or in any way become owner of, or control any other rail

road corporation or any stock, franchises, rights or property thereof

which owns and controls a parallel and competing line. In no case

shall the capital stock of the company formed by such consolidation

exceed the sum of the capital stock of the companies consolidated at

the par value thereof, nor shall any bonds or other evidences of debt

be issued as a consideration for or in connection with such consoli

( ation.

§ 2955. Highways, etc., to be restored to former state.

Every corporation constructing, owning or using a railroad shall

restore every stream of water, water course, street, highway, plank

road, toll or wagon road, turnpike or canal across, along or upon which

such railroad may be constructed to its former state or to such con

dition as that its usefulness shall not be materially impaired, and

thereafter maintain the same in such condition against any effects in

any manner produced by such railroad.

§ 2966. Clear passage over highways. When it shall be

necessary in the construction of a railroad to erect a bridge or culvert

over any highway, street, turnpike or plank road, toll or wagon road

it shall be sufficient to construct the same so as to give a clear

passage way of twenty feet or two passage ways of fourteen feet each.

§ 2957. Fixtures defined. What subject to mortgage.

All rolling stock of any railroad corporation organized under the pro

visions of this article used and employed in connection with its mil

road and all fuel necessary to the operation of the same are declared

and shall be held to be fixtures; and all such property and all addi

tional rights of way, depot grounds and other real property acquired

subsequently to the execution of any trust deed or mortgage which

shall have been described or provided for therein shall be subject to

the lien thereof to the same extent as the property therein described p

ration owned at the time of its execution.

§ 2958. Conveyances, etc., how executed and recorded.

Every conveyance or lease, deed of trust, mortgage or satisfaction

thereof made by any railroad corporation of any franchises, real

estate, fixtures or other real property in pursuance of law shall be ex

ecuted and acknowledged in the manner in which conveyances of real

estate by corporations are required to be to entitle the same to be re

corded and shall be recorded in the office of the secretary of state,

who shall indorse thereon his certificate thereof, specifying the day

and hour of its reception and the volume and page where recorded,

which shall be evidence of such facts. Every such record of any such

instrument shall from the time of reception have the same effect as

to any property in this state described therein as the record of any

similar instrument in the ofiice of a re 'ster of deeds may have by

law as to property in his county and shal be notice of the rights and

interests of the grantee, lessee or mortgagee by such instrument to the

which the corpo

But no railroad corporation shall consolidate with, or lease or'

648



Railroad Corporations. CIVIL CODE. §§ 2959-2964

same extent as if it was recorded in each and all of the several

counties in which any property therein described may be situated.

§ 2959. Conditional sale valid. In all cases where railroad

equipment and rolling stock may have been or shall be sold to any

person, firm or corporation to be paid for in whole or in part in in

stallments, or shall be leased, rented, hired or delivered on condition

that the same may be used by the person, firm or corporation pur

chasing, leasing, renting, hiring or receiving the same, and that the

title to the same shall remain in the vendor, lessor, renter, hirer or

deliverer of the same until the price agreed upon or rent for such

property shall have been fully paid, such condition in regard to the

title so remaining in the vendor, lessor, renter, hirer or deliverer until

such payments are fully made shall be valid for all intents and pur

poses as to subsequent purchasers in good faith and creditors; pro

vided, that the term during which the installments or rents are to be

paid shall not exceed ten years and such contract shall be in writing

and acknowledged. '

§ 2960. Where recorded. Cars, etc., how marked. Such

contract shall be recorded in the office of the secretary of state and

on each locomotive or car that may have been or may be so sold or

leased the name of the vendor, or lessor, or assignee of the vendor or

lessor shall be marked in a conspicuous place followed by the word,

“owner” or “lessor,” as the case may be.

§ 2961. Sinking fund. The board of directors of any railroad

corporation may annually or oftener, as may be deemed expedient, set

apart and appropriate a sum of money not exceeding fifty per cent of

its net earnings as resources for any one year, after paying the current

expense of its road and the interest on its outstanding indebtedness,

in order to sink, redeem, pay oif, cancel or discharge the indebtedness

of such corporation; and the said sums so set apart shall be annually

applied to the payment and dischar e of such debts of such corpora

tion as shall be due, and to the purcgiase and redemption of the out

standing evidences of indebtedness of such corporation, as the board

of directors thereof shall deem most for the interest of such corpo

ration and for no other purpose.

§ 2962. Defense of usury prohibited. No railroad corpora

tion shall be allowed to make the defense of usury against the holder

of any bond or other obligation for the payment of money issued by

such corporation.

§ 2963. May classify directors. Any railroad corporation

may by a vote of a majorit in amount of the stockholders present or

represented at any annua meeting classify its directors into three

classes, each of which shall be composed, as nearly as may be, of one

third of the directors; the term of oflice of the first class to expire in

one year, of the second in two years and of the third in three years.

At each annual election thereafter a number of directors shall be

elected for three years equal to the number whose term of ofice shall

the? expire; all other vacancies shall be filled in accordance with the

y- aws.

2964. Annual report must be made. Contents. Every

rai oad corporation shall make an annual report to the stockholders

of its operations during the year ending on the thirtieth day of June,

which report shall be verified by the affidavit of the secretary, treas

urer, superintendent and directors of the corporation and shall state:

§ 2, c. 93 1883.

am’ .

§ 19, 0. -I6, 1879.

5 20. c. 46. 1879.

§ 21. 0. 46, 1879.

§ 22, C. 46, 1879.

649



§§ 2965-2966 CIVIL CODE. Railroad Corporations.

5 140. (‘onst.

§ 27. c. 46.1879.

:|m'd.

1. The len th of the road in operation, the length of single

track, the lengt of double track, the weight of the rail per yard.

2. The capital stock actually subscribed and the amount paid

thereon.

3. The whole cost of the road, showing the amount expended for

the right of way, bridging, gradin , iron and buildings respectively

and for all other purposes incidenta to the construction of such road.

4. The amount and nature of its indebtedness, distinguishing the

first, second and third mortgage bonds, and the unsecured indebted

ness and the amount due the corporation.

5. The amount received ' for the transportation of passen rs,

propert and mails, for interest and from other sources repectivef;

6. The amount of freight, specifying the quantity in tons or other

usual mode of measurement.

7. The amount paid for the repairs of the road, buildings, en ines

and cars respectively, for fuel, taxes and interest, specifying the in ebt

edness on which the same is paid; for wages of employees; the aggre

gate amount paid for salaries of officers and for any other purpose

incidental to the business of transportation so as to give a complete

statement of the entire annual expense of the corporation.

8. The amount of loss to the corporation paid for loss and damage

to freight and injury to person and property.

9. The number and amount of dividends and when made and in

what manner such dividends have been paid.

10. The amount appropriated to sinking fund and the manner

in which the same has been applied and the total amount then held

by such sinking fund.

11. The number of persons killed or injured, the causes thereof

and whether passengers or persons employed by the corporation.

12. VVhether any such accidents have arisen from carelessness or

negligence of any person in the employ of the corporation and whether

such person is retained in the service of such corporation. The sec

retary of each railroad corporation shall mail to every stockholder

thereof, whose post office address is known, a copy of its annual report

and shall file a certified copy thereof with the commissioners of railroads

on or before the fifteenth day of September in each year.

§ 2966. Must maintam ofice in the state. Every railroad

corporation organized and doing business in this state under the laws

or authority thereof shall have and maintain a public ofiice or place

in the state for the transaction of its business, where transfers of its

stock shall be made and in which shall be kept for public inspection

books in which shall be recorded the amount of capital stock sub

scribed and by whom, the names of the owners of its stock and the

amount owned by them respectively; the amount of stock paid in and

by whom, and the transfers of said stock; the amount of its assets and

liabilities and the names and places of residence of its officers. Any

corporation violating any of the provisions of this section or of sec

tion 2964 shall, upon conviction thereof in any district court, be sub

ject to a penalty of not less than one hundred and not more than five

thousand dollars and its corporate rights shall be subject to forfeiture.

§ 2966. How foreign corporation may extend its road

into this state. Any railroad corporation chartered by or organ

ized under the laws of the United States or of any state or territory,

whose constructed railroad shall reach or intersect the boundary line

of this state at any point may extend its railroad into the state from
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any such point or points to any place or places within the state, and

may build branches from any point on such extension. Before

making such extension or buildin any such branch road such cor

poration shall by resolution of its irectors to be entered in the rec

ords of its proceedings, designate the route of such proposed exten

sion or branch in the manner provided in section 2944 and file a copy

of such record certified b the president and secretary in the oflice of

the secre of state. T ereupon such corporation shall have all the

rights and privile es to make such extension or build such branch and

receive such aid t ereto as it would have had had it been authorized

so to do by articles of association duly filed in accordance with the

provisions of this article.

§ 2967. Train to be run each week day. Every railway

company owning or operating a railway line in this state is required

to rim a train of cars over its lines and branches of any line one way

during every week da of the year unless prevented by storm, accident

or other cause over w ich the railroad company has no control.

§ 2968. Penalty. For each and every violation of the provisions

of the last section the railway company shall be subject to a fine of

five hundred dollars.

2969. Trains to be run at regular times. Every such

rai oad corporation shall start and run its cars for the transportation

of persons or property at regular times to be fixed by public notice

and shall furnish sufficient accomodation for the transportation of all

such passengers and property as shall within a reasonable time pre

vious thereto offer or be ofl’ered for transportation at the place

of starting or at the junction of other railroads and at siding and

stopping places established for receiving and discharging way pas

sengers and freight and shall take, transport and discharge passengers

and property at, from and to such places on the due payment'of tolls,

freight or fare therefor.

§ 2970. Penalty. In case of the refusal by such corporation or

its agents to take or transport any passenger or property as provided

in the preceding section, or in case of the neglect or refusal of such

corporation or its agents to discharge or deliver passengers or

property at the regularly appointed place under the laws which

regulate common carriers such corporation shall pay to the party

aggrieved all damages which shall be sustained thereby with costs of

action.

§ 2971. When not liable for personal injuries. In case

any passenger on any railroad shall be injured while on the platform

of a car while in motion, or in any baggage, wood or freight car in

violation of the printed regulations of the corporation posted up at

the time in a conspicuous place inside of its passenger cars then in the

train such corporation shall not be liable for the inju ; provided, it

had furnished room inside its passenger cars sufiicient or the accom

modation of its passengers.

§ 2972. Same responsibility on all trains carrying pas

sengers. YVhen fare is taken by any railroad corporation for trans

porting passengers on any mixed train of passenger and freight cars

or on any gage, wood, gravel or frei ht car the same care must be

taken and the same responsibility and duties are assumed by the cor

poration as for passengers on passenger cars. _

§ 2973. Temporary ways while changing highway.

Every railroad corporation while employed in raising or lowering any

§ 1, c. 103. 1:493.

am‘d.

§ 2. c. 103. 1893.

am'd.

§ 474. (‘-lvll C.

§ 475. (‘lvll C.

§ 416. Civil C.

§ 477. Clvll C.

§ flu. Clvll G.
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§ 480, Clvll (‘.

§ 481. Clvtl (1.

am'd.

§ 483, Civil C.

5' 679. (‘. (‘lvll 1’.

am‘<l.

§ 48-I. ('l\'ll C.

§ 1, 0. 57. 1L\\2i_

caution at each crossing

turnpike or other way, or in making any other alterations, by means

of which the said way may be obstructed shall provide and keep in

good order suitable temporary ways to enable travelers to avoid or

pass such obstructions.

§ 2974. Bridges must be in good repair. Every railroad

corporation shall maintain and keep in good repair all bridges with

their abutments which such corporation shall construct for the pur

pose of enabling its road to pass over or under any tumpike road,

canal, water course or other way.

§ 2975. Signs at crossings. Every railroad corporation oper

ating a line of road within this state must erect suitable signs of

of its road with a public highway, which

signs shall be painted with black Roman or block letters on white

background, said letters to be at least eight inches in length and pro

portionately broad-, said signs shall be placed at the top of posts at

least fifteen feet high. ‘

§ 2976. Bell and whistle. A bell of at least thirty pounds in

weight or a steam whistle shall be placed on each locomotive engine

and shall be rung or whistled at the distance of at least eighty rods

from the place where the said railroad shall cross any other road or

street and be kept ringing or Whistling until‘ it shall have crossed said

road or street under a penalty of fifty dollars for every neglect, to be

paid by the corporation ownin the railroad, one-half thereof to go to

the informer, and the other ha f to this state, and also be liable for

all damages which shall be sustained by any person by reason of such

ne ect.

2977. Train must stop before crossing other railroads

or drawbridge. - Every train of cars and every locomotive about

to cross the track of another railroad shall come to a full stop before

arriving at or crossing the track of such other and within four

hundred feet thereof; and the train or locomotive arriving near such

crossing first shall cross and move on first; and every such train or

locomotive shall also come to a full stop before crossing or running

upon any drawbridge over a stream which is regularly navigated by

vessels during the season when such stream is so used for navigation,

and the use of such draw is necessary for the passage of boats, vessels

and other crafts, navigating the waters of such stream, at a distance

from such bridge of not more than six hundred feet; provided, that

no such stop need be made before crossing such drawbridge or rail

road crossing of railroads operated by the same company, if at the

time an employee of the company shall be standing on such bridge or

crossing with a proper light by night, or flag by day, and signal such

train to proceed.

§ 2978. Killing of stock prima facie evidence of negli

gence. The killing or damaging of any horses, cattle or other stock

by the cars or locomotives along a railroad shall be prima facie evi

dence of carelessness and negli ence on the part of the corporation.

§ 2979. Crossing when and on both sides owned by one

person. When any person owns land on both sides of any railroad

the corporation ownin such railroad shall, when required so t_o do

make and keep in go repair one causeway or other safe and adequate

means of crossing the same.

§ 2980. When required to fence. Whenever the owner of

any tract of land abutting against any line of railroad within this state

shall desire to inclose any such tract of land for pasturage or other

652



Railroad Corporations. CIVIL CODE. §§ 2981-2985

purposes and shall construct a good and sufiicient fence about said

tract of land on all sides except along the side abutting against such

railroad it shall be the duty of such railroad company to construct a

good and sufiicient fence not less than four and one-half feet high on

the side of such tract or lot so far as the same extends along the line

of such railroad and to maintain the same in good repair and condi

tion, until released therefrom by the owner of said tract or until the

owner of said tract shall have ceased to maintain, in good repair and

condition for the term of one year, his portion of the fence around

such inclosure.

§ 2981. Notice from owner. Whenever the owner of any §2- 8- 57. 1883

tract of land shall have completed his portion of the fence about such

proposed inclosure he shall give written notice of its completion to

the railroad company upon whose line said tract is situated by per

sonal service upon the agent of said company at the station nearest to

the proposed inclosure describing in said notice the situation of "

said tract and the number of acres to be inclosed, as near as may be, _

and the length of the fence required along the line of such railroad to -

complete the proposed inclosure; and it shall be the dut of the rail

road company to construct and complete its portion o such fence

within sixty days after the service of such notice.

§ 2982. Liability of company. If any railroad company shall § 3. 0- 51- 1883
neglect or refuse to comply with any of the requirements of the last am d‘

two sections it shall be lawful for the owner of such tract to construct

or repair the fence along the line of such railroads and the railroad

company shall be liable to the owner thereof to an amount not

exceeding one dollar and twenty-five cents per rod to be recovered in

a civil action; and such railroad company shall be liable for all

damages accruing by reason of such neglect or refusal.

LIABILITY OF BAILROADS FOR GAU.\‘IN(; FIRES.

§ 2983. Liability for damages from fire. All railroad com- §1.c.10‘2,1t~93.

panics or corporations operating or running cars or steam engines

over roads in this state shall be liable to any party aggrieved for all

damages resulting from fire negligently escaping or being negligently

scattered or thrown from said cars or engines; provided, that such

railroad company or corporation shall not be liable for said damages

when the same results from the default or negligence of the party

injured.

§ 2984. Escape of fire prima facie evidence of negligence. § 2. 0. 102. 1893.

Upon the trial of any action against a railroad company doing busi

ness in this state for damages resulting from fire escaping or being

scattered or being thrown from its cars or engines or from cars or en

gines under its control the party injured shall not be required to show

defect in such cars or engines or negligence on the part of the em

ployees of such company; but the fact of such fire so escaping or being

so scattered or thrown shall be construed as prima facie evidence of

such defect or negligence.

MAINTENANCE OF STATION HOIYSES.

2985. When station house to be maintained. Every § 1, c. 9:. 1895.

rai oad corporation in the state shall build a station house and keep

a station agent twelve months each year at all its sidings where there

653



§§ 2986-2989 CIVIL CODE Railroad Corporations.

§ 2, ('. 97, 1895.

§ 1, C. 94, 1895.

§ 2. 0. 94. 1895.

is grain and merchandise of an description shipped, the freight on

which amounts to forty thousan dollars or more in any one year.

§ 2986. Penalty. Any railway company or corporation failin
to comply with the provisions of the last section shall be punishetgl

by a fine of not less than two thousand dollars and it shall be the

duty of the commissioners of railroads to enforce the provisions of such

section in the name of the state of North Dakota.

NUMBER OF TRAIN MEN.BEGULATING

§ 2987. Number of train men. It shall be the duty of every

corporation operating a railway within the limits of this state which

has not complete air equipments in good order on all rollin stock in

use on said road to furnish at least two brakemen to eac freight

train consisting of forty-five cars and it shall be the duty of said com

pany to furnish an extra brakeman on said freight train for every ten

cars or fraction thereof in excess of said forty-five cars; provided,

that this section shall not apply to any train which has therein,

equipped with air brakes, a suflicient number of cars to render hand

brakes unnecessary in the ordinary stoppage of trains.

§ 2988. Penalty. For each and every violation of the last sec

tion the railroad corporation so offending shall be subject to a penalty

of fifty dollars to be recovered in a civil action and paid to the state

of North Dakota and it is made the duty of the attorney general upon

complaint of any citizen to commence and prosecute this action in

his own name as attomey general on behalf of the state.

ARTICLE 2.—L1c1msme TICKET Acanrs.

§ 2989. Agents to obtain state license. Fee. It shall be

the duty of the owners of any railroad or steamboat for the trans

portation of passengers to provide each agent who may be author

ized to sell within the state tickets or other evidence thereof entitling

the holder thereof to travel upon his or their railroad or steamboat

with a certificate setting forth the authority of such agent to make

such sales, which certificate shall be duly attested by the corporate

seal of an corporate owner of such railroad or steamboat and shall

for the in ormation of travelers be kept posted in a conspicuous place

in the oflice of such agent. After issue of such certificate as afore

said such agent or a superintendent or general ofiicer of such owners

shall within ten days thereafter exhibit the same to the secre of

state of the state of North Dakota and at the same time shall pay to

said secretary of state a license fee of five dollars, whereupon said

secretary of state shall issue to such agent so presenting said certifi

cate a license under the seal of the state of North Dakota, authoriz

in such agent to engage in the business of selling transportation

ticgrets of said common carrier and said license so issued to such

agent by said secretary of state shall also be kept posted in a con

spicuous place in the ofiice of such agent for the information of

travelers and of the public. VVhenever any agent so authorized as

aforesaid shall by death, resignation or otherwise cease to be such

agent his successor, appointed by said railroad or steamboat company,

or the owner or owners thereof, shall be authorized to sell tickets for

said company and act as the agent thereof under the provisions of

§ 1, c. 104. 1893.

this article.
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§ 2990. No transfer of ticket without license. It shall not § 2.¢.1o4.1sea.

be lawful for any person not in the possession of such certificate and

license so posted as aforesaid to sell, barter or transfer within this

state for any consideration the whole or any part of any ticket or

other evidence of the owner’s title or right to travel on said railroad

or steamboat, whether such railroad or steamboat is situated, operated

or owned within or without the ‘limits of this state.

§ 2991. Penalty for violation. Whoever shall violate the § -‘1.c-104.1898

provisions of the second section of this article shall be deemed guilty

of a misdemeanor and shall be punishable by a fine not exceeding five

hundred dollars or by imprisonment not exceeding one year, or either

or both, in the discretion of the court in which such offender shall be

convicted.

§ 2992. Agent to exhibit license. -It shall be the duty of §4.c.1o4.1»<as.

any agent residing or acting within this state who shall be authorized

to sell therein tickets or other evidences of the holder’s title to travel

upon any railroad or steamboat to exhibit to any person desiring to

purchase a ticket or any officer of the law who may request him so to

do such certificate of his authority thus to sell and such license.

§ 2993. Redemption. Violation. Penalty. It shall be the § -i.c.1v4-rm

duty of the owners of every railroad or steamboat situated or operated

in whole or in part within this state to provide for the redemption

under reasonable precautions of the whole or of any coupon or

coupons of any ticket theretofore sold by any agent authorized as

aforesaid, which the purchaser for any reason, other than the expira

tion of the time limited in said ticket for the use thereof, has not

used, in case of a ticket not used and, in case of a coupon or a ticket

partially used, at a rate which shall be equal to the difference between

the price paid for the whole ticket and the cost of a ticket between

the points for which the used portion of said ticket was actually used-,

provided, that such ticket or coupon or coupons shall be presented

for such redemption to any agent authorized as aforesaid before the

time therein limited for the use thereof shall have expired and the

deposit of such ticket or part of ticket in the post oflice, addressed

to any such agent, with postage thereon duly paid, before the expira

tion of the time limited on any such ticket or part of ticket shall be

deemed such presentation; and the sale b any person of such ticket

or the unused portion of any such tic et or coupon or coupons,

otherwise than by the presentation of the same for redemption, as

hereinbefore provided, shall be deemed to be a violation of the pro

visions of this article and any person guiltv of such violation shall

be deemed guilty of a misdemeanor and shall be punished by a fine

not exceeding five hundred dollars, or by imprisonment not exceed

ing one year, or either or both, in the discretion of the court in

which such offender shall be convicted; provided, however, that

when any ticket selling agent so licensed as aforesaid or any common

carrier subject to the provisions of this article shall sell, barter or

transfer to any person any mileage book or commutation ticket or

excursion ticket at any reduced rate authorized by law, and when

_such mileage book, commutation ticket or excursion ticket shall by

the terms thereof be limited in respect to the time in which the same

shall be used, then and in that case such mileage book, commutation

ticket or excursion ticket shall not be redeemed by said common

carrier, subject to the provisions of this article.
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§ 2994. Refusal to redeem. Penalty. Any railroad oom

pany or steamboat company which shall by any of its authorized

ticket selling agents within this state unreasonably refuse to redeem

any coupon of a ticket or any ticket as required by section 2993 shall

pay to the state of North Dakota a fine not exceeding five hundred

dollars for each offense.

§ 2996. Penalty for fraudulent use or transfer. When

ever any person in the employ of any railroad or steamboat company

doing business in this state shall fraudulently neglect to cancel or

return to the proper ofiicer of the company or agent of such railroad

or steamboat company any coupon, or any ticket, or pass with intent

to permit the same to be used in fraud of an railroad company or

steamboat company; or if any person shall steafor embezzle any such

coupon or other ticket or pass, or shall fraudulently stamp or print or

sign any such ticket, coupon or pass, or shall fraudulently sell or put

in circulation any such ticket, coupon or pass said person shall be

deemed guilty of a felony and upon conviction thereof shall be

punished by imprisonment in the penitentiary for a period not exceed

ing five years.

§ 2996. Discrimination in price. Penalty. It is unlawful

for any ticket selling agent so authorized and licensed as aforesaid or

for any common carrier subject to the provisions of this article to

charge, demand, collect, receive from, or to sell, barter, transfer or

assign to any person or persons, firm or company, corporation or asso

ciation any tickets of any class whatever entitling the purchaser or

holder thereof to transportation by the common carrier issuing such

ticket or tickets for a greater or less sum or price than is charged,

demanded, collected or received by such ticket selling agent or com

mon carrier subject to the provisions of this article for a similar ticket

or tickets of the same class. Any person, ticket sellin agent or com

mon carrier subject to the provisions of this article w o shall violate

the provisions of this section shall be guilty of a misdemeanor and

upon conviction thereof shall be fined in a sum not exceeding one

thousand dollars for each offense.

ARTICLE 3.—M.\1>s or RIGHT or WAY.

§ 2997. To file maps of right of way. All railroad corpora

tions doing business in this state shall file with the county auditor

of each county in which such railroad or an part thereof may be

located a map showing the correct location o all right of way and

side tracks in such county owned or occupied by such railroad corpo

ration and also showing the number of acres in each parcel of land

included by such railroad corporation or any of them in such county

as right of way.

§ 2998. Same. Any railroad corporation, which may hereafter

acquire any right of way or other pro erty as set forth in the last

section, shall file within six months after the location of its right of

way a map as provided for in the last section.

§ 2999. Penalty. Any railroad corporation which shall violate

any of the provisions of the last two sections shall upon conviction

thereof be fined in a sum of not less than one hundred dollars nor

more than five hundred dollars.
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ARTICLE 4.—CRossIscs.

§ 3000. To maintain suficient crossings. All railway com

panies operating a line of railway in this state shall build or cause to

be built and kept in repair good and sufficient crossings over such

line at all points where any public highway in use 18 now or may

hereafter be intersected by the same.

§ 3001. HOW to be constructed. Such crossing shall be con

structed as follows:

1. Of a grade of earth on one or both sides of the railroad track

as the location may require twenty feet in width, the middle point of

which shall be as nearly as practicable at the middle point 0f'the

highway and such grade shall be of such slope as shall be necessary

for the safety and convenience of the traveling public.

2. Plank shall be firml spiked on and for the full length of the

ties used in the roadbed 0 esuch railwa where such crossing occurs

and shall be laid not more than one inc apart except where the rail

prevents; the plank next inside of the rail shall not be more than two

and one-half inches from the inside surface of such rail and the plank

used in the crossing shall not be less than three inches in thickness

and so laid that the upper surface of the plank shall be on a level

with the upper surface of the rail: such plank shall extend along the

railway the entire width of the highway grade and in no case less

than twenty feet.

§ 3002. Penalty for violation. Any railroad company which

shall violate any of the provisions of the “last two sections shall be

subject to a fine of not less than twenty-five dollars nor more than

one hundred dollars and shall be liable for all damages caused thereby.

P

ARTICLE o. — BOARD or RAILROAD COMMISSIONERS.

§ 3003. HOW constituted. The three persons elected commis

sioners of railroads, pursuant to the provisions of section 82 of the con

stitution of this state, constitute and shall be known and designated

as the “ Board of railroad commissioners of the state of North Dakota.”

They shall have power to elect one of their number president of such

board and to appoint a secretary.

§ 3004. Who disqualified. No person in the employment of,

or owning any stocks or bonds, or otherwise pecuniarily interested in,

or an officer of any railroad, freight or transportation company, pub

lic warehouse or elevator operated in this state shall be eligible to

the office of commissioner of railroads.

§ 3005. Oath and bond. Such commissioners before entering

upon the duties of their oflice shall take and subscribe the following

oath, which shall be filed in the oflice of the secretary of state, viz:

I do solemnly swear (or aflirm) that I will support the constitution

of the state of North Dakota and that I will faithfully discharge the

duties of commissioners of railroads to the best of my ability; that I am

not in the employment of and that I own no stock or bonds of and

am not otherwise pecuniarily interested in, nor an oflicer of any rail

road, freight or transportation company, public warehouse or elevator

operated in this state.

And each of such commissioners shall 've at the same time a bond

to the state in the sum of ten thousan dollars with sureties to be

§ 1,0. l27,1B90.

5 2. c. 127.1890.

am’d.

§ 5. c.127.1890.

am'd.

§ 2. c. 110. 1889.
3-H1l(.l.
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approved by the state treasurer, conditioned for the faithful discharge

of his duties, which bond shall be filed in the ofiice of the secretary of

state.

§ 3006. Salary. Ofice, where kept. The salary of each

commissioner shall be two thousand dollars per annum; the salary

of the secretary shall be one thousand dollars per annum. Such com
missioners shall keepitheir ofiice at the seat of government and shall

be provided with a suitable room, necessary office furniture, stationery,

books and maps, the expense thereof to be paid out of the state treas

ury, but the total sum therefor shall not exceed five hundred dollars

per year. The accounts for all payments authorized by this section

except salary shall be audited only when approved by the governor.

§ 3007. Free passage. Such commissioners and the persons

in their official employment shall, when in the performance of their

ofiicial duties, have the right to pass free of charge on all railroads,

steamers, vessels and boats and on all vehicles employed in or by any

railroad or other transportation company engaged in the transporta

tion of freight and passengers within this state.

§ 3008. Powers and duties. Such board shall have general

supervision of all railroads in this state and all freight and passenger

transportation and trafiic thereon or connected therewith and shall

in uire into any neglect or violation of the laws of the state by any

rai oad company, its ofiicers, agents or employees, doing business

therein, and shall from time to time carefully examine and inspect

the condition of each railroad in the state and all railway stations and

passenger and freight depots and buildings and the conduct and man

agement of such railroads with reference to the safety and convenience

o the public.

§ 3009. Attorney general attorney for board. Duties of

state’s attorneys. The attorney general of the state of North

Dakota shall be ex officio attorney for the board of railroad commis

sioners and shall give it such counsel and advice as it may from

time to time require; and he shall institute and prosecute any actions

which such board may deem it proper and expedient to prosecute;

and he shall render such board all counsel, advice and assistance

necessary to carry out the provisions of any law'of this state accord

ing to the true intent and meaning thereof. It shall also be the duty

of the state’s attorney in every county on request of such board to

institute and prosecute and to appear and defend for such board in any

and all actions and proceedings which he shall be requested by such

board to institute and prosecute and to appear in all actions and pro

ceedin s to which the board is a party Such board shall have power

to emp oy additional counsel to assist such attorney general or state’s

attorney, when in its judgment the exigencies of the case ma so

require. The fee of such additional counsel shall be determined by

the governor and paid by the state.

_ 3010. Annual report of commissioners. Such board of

rai road commissioners shall on or before the first Monday of Novem

ber of each year make a report to the governor of their doings for the

preceding year, containing such facts, statements and explanations as

will disclose the workings of the system of railroad transportation in

this state and its relation to the general business and prosperity of

the citizens of this state and such suggestions and recommendations

in respect thereto as may to it seem appropriate. Such report shall
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also contain as to every railroad company doing business in this

state:

1. The amount of its capital stock.

2. The amount of its preferred if any, and the character of its

preferment.

3. The amount of its funded debt and the rate of interest.

4. The amount of its floating debt.

5. The cash and present value of its road and equipment in this

state, including permanent way, buildings and rolling stock, all real

estate used exclusively in operating the road and fixtures and con

veniences for transacting its business.

6. The estimated cash value of all property owned by such rail

road company in this state with a schedule of the same, not including

lands granted in aid of its construction.

7. The number of acres situated in this state originally granted

in aid of the construction of such road by the United States or by

this state.

8. The number of acres of such land remaining unsold.

9. A list of the officers and directors with their respective places

of residence.

10. Such statistics of the road and of the transportation and bus

iness for the year within this state as may in the judgment of the

commissioners be necessary and proper for the information of the

legislative assembly, or as may be required by the governor; such

report shall exhibit and refer to the condition of the railroad com

pany at the close of business June thirtieth of such year and the

details of its transportation business transacted during the year end

ing June thirtieth.

11. The average amount of tonnage that can be carried over each

road within the state with one en ine of given power.

§ 3011. Special reports brennially. It shall also at such

times as the governor shall direct examine any particular subject

connected with the condition and management of such railroads and

report to him in writing its opinion thereon with its reasons therefor.

Such board shall also investigate and consider what, if any, amend

ment or revision of the railroad laws of this state the best interests

of the state demand and it shall" make a special biennial report on

such subject to the govemor. All such reports made to the governor

shall be by him transmitted to the legislative assembly at the earliest

practicable time.

§ 3012. Majority vote decides. All qpestions arising in the

action of such commissioners shall be decided and determined by

majority vote. -

ABTICLE 6.—To Rsoomrn Common Cmamas AND DEFINE THE

DUTIES or THE Oonmssronaas or RAILROADS.

§ 3013. To whom article applies. The provisions of this

article shall apply to any common carrier or carriers engaged in the

transportation of passengers or property wholly by railroad, or partly

by railroad and partly by water, when both are used under a common

control, management or arrangement for carriage or shipment from

one place or station to another, both being within the state of North

Dakota; provided, that nothing in this article shall apply to street

§18b,0.l‘Z2.lS90.

5 2.5, c. 110. 1889.

am’d.

§ la. c. 122, 1890.
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railways or to the carriage, storage or handling by any common carrier

of property free or at reduced rates for the United States or for the

state of North Dakota, or for any municipal government or corpora

tion within the state, or for any charitable purpose, or to or from fairs

and expositions for exhibition thereat, or stock for breeding purposes

or to the issuance of mileage, excursion or commutation passenger

tickets at rates made equal to all, or to transportation to stock shippers

with cars; and nothing in the provisions of this article shall be con

strued to prevent common carriers subject to the provisions of this

article from issuing passes for the free transportation of passengers, -

or to ministers of religion, sisters of charity, or to missionaries, or to

students of any college or university or other institutions of learning

of this state or to children attending any of the educational or chari

table institutions of the state subject to the provisions of this article.

§ 3014. Railroad and transportation defined. The term

“railroad” as used in this article shall include all bridges or ferries

used or operated in connection with any railroad and also all the road

in use by any corporation operating a railroad, whether owned, or

operated under a contract, agreement or lease; and the term “ trans

portation” shall include all instrumentalities of shipment or carriage.

§ 3015. Charges to be equal and reasonable. All charges

made by any common carrier subject to the provisions of this article

for any service rendered or to be rendered in the transportation of

passengers or property as aforesaid, or in connection therewith, or for

the receiving, delivering, storage or handling of such property shall

be equal and reasonable; and every unequal and unreasonable ch

for such service is prohibited and declared to be unlawful; provided,

that one car load of freight of any kind or class shall be transported

at as low a rate per ton, and per ton per mile, as any greater number

of car loads of the same kind and class from and to the same points of

origination and destination.

§ 3016. No preference to be given. It shall be unlawful for

any common carrier subject to the provisions of this article to make

or give any unequal or unreasonable preference or advantage to any

particular person, company, firm, corporation or locality, or any par

ticular description of tratfic in any respect whatsoever or to subject

any particular person, company, firm, corporation or locality, or any

particular description of traffic to any unequal or unreasonable preju

dice or disadvanta e in any respect whatsoever.

§ 3017. Amrie facilities for transferring. All common

carriers subject to the provisions of this article shall, according to

their respective powers, provide at the point of connection, crossing

or intersection ample facilities for transferring cars and for accommo

dating and transferring passengers and trafiic of all kinds and classes

from their lines or tracks to those of any other common carrier whose

lines or tracks may connect with, cross or intersect their own and

shall afford all equal and reasonable facilities for the interchange of

cars and traffic between their respective lines and for the receiving,

forwarding and delivering of passengers and property and cars to and

from their several lines and those of other common carriers connecting

therewith and shall not discriminate in their rates and charges be

tween such connecting lines or for freight coming over such lines;

but this article shall not be construed as requiring any common carrier

to use for another common carrier its tracks, equipments or terminal

facilities without reasonable compensation.
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§ 3018. Shall not prevent carriage of freight from being

continuous. It shall be unlawful for any common carrier subject

to the provisions of this article to enter into any combination, con

tract or a eement, express or implied, to prevent by change of time

or schedu e, or by carriage in difl"erent cars, or by any other means or

devices the carriage of freight from being continuous from the place

of shipment to the place of destination, and no break of bulk, stop

page or interruption made by such common carrier shall prevent the

carriage of freight from being treated as one continuous carriage from

the place of shipment to the place of destination; unless such break,

stoppage or interruption was made in good faith for some necessary

purpose and without any intent to avoid or unnecessarily interrupt

suchlcontinuous carriage or to evade any of the provisions of this

artic e.

§ 3019. Shall furnish, start and run cars without delay.

Every common carrier operating a railway in this state shall without

unreasonable delay furnish, start and run cars for the transportation

of persons and property, which within a reasonable time theretofore

is offered for transportation at any of its stations on its line of road

and at the junctions of other railroads and at such stopping places as

may be established for receiving and discharging passengers and

freights; and shall take, receive, transport and discharge such pas

sengers and property at, from and to such stations, junctions and places

on and from all trains advertised to stop at the same for passengers

and freights respectively upon the due payment or tender of payment

of tolls, freight or fare therefor, if such payment is demanded. Every

such common carrier shall permit connection to be made and main

tained in a reasonable manner with its side tracks to and from any

warehouse, elevator or manufactory without reference to its size or

capacity; provided, that this shall not be construed so as to require

any common carrier to construct or furnish any side track ofi from its

own line; provided, further, that where stations are twelve miles apart

or more the common carrier, when required to do so by the commis

sioners of railroads, shall construct and maintain a side track for the

use of shippers between such stations.

§ 3020. Cannot limit its common law liability. Whenever

any property is received by any common carrier subject to the pro

visions of this article to be transported from one place to another

within this state it shall be unlawful for such common carrier to limit

in any way, except as stated in its classification schedule hereinafter

provided for, its common law liability with reference to such property

while in its custody as a common carrier as hereinbefore mentioned:

such liability must include the absolute responsibility of the common

carrier for the acts of its agents in relation to such property.

§ 3021. Shall not pool. It shall be unlawful for any common

carrier subject to the provisions of this article to enter into any con

tract, agreement, or combination with any other common carrier or

carriers for the division or pooling of business of different or com

peting railroads, or to divide between them the aggregate or net pro

ceeds of the earnings of such railroads, or any portion thereof; and in

case of an agreement for the pooling of their business aforesaid each

(lay of its continuance shall be deemed a separate offense.

§ 3022. Discrimination and rebates prohibited. If any

common carrier subject to the provisions of this article shall directly

or indirectly by any special rate. rebate, drawback or other device

§3 b,0. IR, 1890.

§3 c,c.1Z2. 1890.

a|n'd.

Q 3 (1.0. 122.1890.

§4, c. 122. 189).

§ 5, c. 122. 1890.

661



§§ 302'}-3026 CIVIL CODE. Railroad Corporations.

2 6, c. 122. 18%.

1, c. 95. 1891.

am'd.

Q7 ll, 0. 122, 13%.

§ 7, c. 110. 1589.

am'd.

§7 c,c.122.1890.

charge, demand, collect or receive from any person or persons a

reater or less compensation for any service rendered or to be ren

dered in the transportation of passengers or property subject to the

provisions of this article than it charges, demands, collects or receives

from any other person or persons for doing for him or them a like or

contemporaneous service in the transportation of passengers or prop

erty such common carrier shall be deemed guilty of unjust discrim

ination, which is hereby prohibited and declared to be unlawful.

§ 3023. Long and short haul. It shall be unlawful for any

common carrier subject to the provisions of this article to charge or

receive any greater compensation in the aggregate for the transporta

tion of passengers or of like kind of property under substantially sim

ilar circumstances and conditions for a shorter than for a longer dis

tance over the same line itll the same direction, the shorter being

included within the longer distance; but this shall not be construed as

authorizing any common carrier within the terms of this article to

charge and receive as great compensation for a shorter as for a longer

distance; provided, however, that upon application to the commis

sioners of railroads such common carrier may in special cases after

investigation by the commissioners of railroads be authorized to

charge less for a longer than for shorter distances for the transporta

tion of passengers or property and the commissioners of railroads

may from time to time prescribe the extent to which such designated

common can'ier may be relieved from the operation of this section.

§ 3024. Long and short haul. It shall be unlawful for any

common carrier subject to the provisions of this article to charge or

receive any greater compensation per ton per mile for the contempo

raneous transportation of the same class of freight for a longer than

for a shorter distance over the same line in the same general direction,

or from the same ori 'nal point of departure, or to the same point of

an'ival; but this shal not be construed as authorizing any common

carrier subject to the provisions of this article to charge as high a

rate per ton per mile for a longer as for a shorter distance.

§ 3025. Distribution of cars. When any railroad company

doing business in this state shall be unable from any reasonable

cause to furnish cars at any railway station or side track in accordance

with the demands made by all persons demanding cars at such

station or side track for the shipment of freight in car load lots, such

cars as are furnished shall be divided daily equally among the appli

cants in the order of their application until each shall have received

one car, when the remainder shall be divided ratably among the sev

eral shippers in the proportion that the car load lots of freight offered

by each bear to the entire number of car load lots of freight offered

at such station or side track on that day; provided, that every appli

cation made in good faith on an earlier day shall be filled before sup

plying any to any applicant of a succeeding day.

§ 3026. But one terminal charge for switching or trans

ferring. There shall in no case be more than one terminal charge

for switching or transferring any car, whether the same is loaded or

empty, within the limits of any one city or town. If it is necessary

for any car to pass over the tracks of more than one company within

such city or town limits in order to reach its final destination or to be

returned therefrom to its owner or owners, then the company first

switching or transfening such car shall be entitled to receive the

entire charge to be made therefor and shall be liable to the company
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or companies doing the subsequent switching or transferring thereof

for its or their reasonable and equitable share of the compensation

received and if the companies so jointly interested therein cannot

agree upon the share thereof which each is entitled to receive, the

same shall be determined by the commissioners of railroads, whose

decision thereon shall be final and conclusive upon all parties

interested and the said commissioners are authorized to establish

such rules and regulations in that behalf as to them may seem

just and reasonable and not in conflict with this article.

§ 3027. Shall keep schedules for inspection. Every com

mon carrier subject to the provisions of this article shall print and

keep for public inspection schedules showing the classification, rates,

fares and char es for the transportation of passengers and property of

all kinds and c asses, which such common carrier has established and

which are in force at the time upon its railroad as defined by section

3014. This schedule printed as aforesaid by such common carrier

shall plainl ‘ state the places upon its railroad between which

property an passengers will be carried and shall contain the classi

fication of freight in force upon each of the lines of such railroad, a

distance tariff and a table of interstation distances and shall also state

separately the terminal charges and any rules or regulations which

in anyway change, affect or determine any part of the aggregate of

such aforesaid rates, fares and charges. Such schedules shall be

plainly printed-in large type and copies for the use of the public shall

be kept in every depot or station upon any such railroad in such

places and in such form that they can be conveniently inspected.

§ 3028. Notice of changes in schedule. No change of classi

fication shall be made and no change shall be made in the rates, fares

and charges which have been established and published as aforesaid

by any common carrier in compliance with the requirements of this

article without the order or by the authority of the commissioners of

railroads, except after ten days’ public notice, which notice shall

plainly state the changes proposed to be made in the schedules then

in force and the time when the changed schedules will go into effect

and the proposed changes shall be shown by printin new schedules,

or shall be plainl indicated upon the schedules in orce at the time

and kept for pub 'c inspection. _

§ 3029. No charge greater than schedule. When any com

mon carrier shall have established and published its classifications,

rates, fares and charges in compliance with the provisions of section

3027, it shall be unlawful for such common carrier to charge, demand,

collect or receive from any person or persons a greater or less com

pensation for the transportation of passengers or property or for any

service in connection therewith than is specified in such published

schedule of classifications, rates, fares and charges as may at the time

be in force.

§ 3030. Schedules to be filed. Every common carrier subject

to the provisions of this article shall file with the commissioners of

railroads copies of its schedules of classifications, rates, fares and

charges which have been established and published in compliance

with the requirements of section 3027 and shall promptly notify said

commissioners of all changes proposed to be made in the same.

Every such common carrier shall also file with said commissioners

copies of all contracts, agreements or arrangements with other com

mon ‘carriers in relation to any traffic afl’ected by the provisions of

55 a. c. 122.1890.

am'd.
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S

1

this article to which contracts, agreements or arrangements it may be

a party. And in cases where passengers or freight pass over lines or

routes, operated by more than one common carrier and the several

common carriers operating such lines or routes establish joint sched

ules of rates or fares or charges or classifications for such lines or

routes copies of such joint schedules shall also in like manner be filed

with said commissioners. Such joint schedules of rates, fares, charges

and classifications for such lines so filed as aforesaid shall also be

made public by such common carriers in the same manner as herein

before provided for the publication of tarifl"'s upon its own lines.

e,c.122,1890. .§ 3031. Power of board to keep alive tariifs. In case the
°‘°'%"8m' commissioners shall at any time find that any part of the tariffs of

rates, fares, charges or classifications so filed and published as herein

before provided are in any respect unequal or unreasonable they shall

have the power and are authorized and directed to compel any com

mon carrier to change the same and adopt such rate, fare, charge or

classification as said commissioners shall declare to be equal and

§

§

reasonable; provided, however, that before said commissioners shall

finally fix and declare such rate, fare, charge or classification it shall

be the duty of the commissioners of railroads to serve a written notice,

by delivering a true copy thereof, upon any agent of the railroad com

pany within this state, setting forth in such notice that at a certain

time and place they will proceed to fix and determine such rate, fare,

charge or classification; and they shall at such time and place and as

soon as practicable atford to any person, firm, corporation or common

carrier who may desire it an opportunity to make an explanation or

showing or to furnish explanation to said commissioners on the sub

ject of determining and fixing such rate, fare, charge or classification:

provided, further, that the said board of railroad commissioners shall

not make or declare any order for any purpose without first giving

notice to all parties interested as provided in this section.

c_ ,22,,,,,0_ 3032. Final order fixing rates. Publication of same.

C

section the commissioners of railroads shall make their order finally

fixing and declaring such rate, fare, charge or classification and shall

immediately serve or cause to be served upon every person, firm, cor

poration or common carrier affected thereby a copy of such order; in

case such common carrier shall neglect or refuse for ten days after

the service of such order to substitute such tariff of rates, fares and

char es or classifications, or to adopt the same as fixed and declared

by t e commissioners, it shall be the duty of said commissioners

immediately to publish such taritf of rates, fares, charges or classifica

tions as they have ordered and declared to be equal and reasonable in

one or more newspapers published in the county or counties through

or into which the road or line may run, upon which the charges so

fixed and declared by the commissioners are to take effect and to post

a copy thereof in every railroad depot in the state. The newspapers

in which such publication shall be made, subject to the above con

dition that they shall be published in the county or counties through

or into which such road or line or roads may run, and the duration of

time which such notice shall be published, shall be in the discretion

of the commissioners; but the taritf of rates, fares, charges or classifi

cations fixed and declared by the commissioners shall be in full force

and efl’ect from and after the expiration of ten days from the service

upon such common carrier of the order provided in this section with

-9°-1891- en rates in force. After the hearing provided for by the last ‘
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out regard to the publication authorized by this section; and after

the expiration of ten days from the service of such order upon such

common carrier it shall be unlawful for such common carrier to

charge a hi her or lower rate, fare, charge or classification than that

fixed by sai commissioners; such order shall be prima facie evidence

of the equality and reasonableness of the rate, fare, charge or classi

fication fixed and declared thereby.

§ 3033. Mandamus, when. Injunction. If any common

carrier subject to the provisions of this article shall neglect or refuse

to publish or file its schedule of classifications, rates, fares or charges,

or any part thereof, as provided in this article, or if any common car

rier shall refuse or neglect to comply with such order made and served

by such commissioners, such common carrier shall be subject to a

writ of mandamus, to be issued by any judge of the supreme court or

of any of the district courts of this state upon application of the com

missioners to compel compliance with the requirements of this sec

tion and with the order of the commissioners, and failure to comply

with the writ of mandamus shall be punishable as and for contempt,

and the commissioners, as complainants, may also apply to any such

judge for a writ of injunction against such common carrier from

receiving or transporting property or passengers within this state

until such common carrier shall have complied with the requirements

of this section and the order of said commissioners, and for any will

ful violation or failure to comply with such requirements or such

order or orders of said commissioners, the court may award such

costs, including counsel fees, by way of penalty, on the return of said

writs and after due deliberation thereon as may be just.

§ 3034. Appeals. Power of court to modify orders ap

pealed from. Any common carrier subject to the provisions of

this article may appeal to -any district court of this state from any

order made by said commissioners regulating or fixing its tarifl"s of

rates, fares, charges or classifications, or from any other order made

by said commissioners under the provisions of this article, by serving

a notice in writing upon the secretary of said commissioners or any

one of said commissioners within sixty days after such common car

rier shall have received written notice from said commissioners of the

making of such order. If the order appealed from does not regulate

or fix the common carrier’s tariff of rates, fares or charges the district

court to which the appeal is taken may in its discretion suspend the

operation and effect of the order appealed from pending such appeal.

The district courts of this state shall be deemed to be always in

session for the purpose of hearing and determining‘ all appeals taken

under the provisions of this article. The common carrier taking

such appeal may bring the same on for hearing and determination at

any time after taking such appeal, upon serving a notice to that

effect upon any one of the commissioners or upon their secretary at

least sixty days prior to the day set for such hearing. The district

court shall upon the hearing of such appeal receive and consider

such evidence as may be adduced by either party and shall rescind,

modify or alter said order appealed from in such manner as may be

equitable and just. Either party may appeal from the decision of

the district court to the supreme court of this state by serving a

notice of such appeal upon the opposite party. For the purpose of

hearing such appeals the supreme court shall always be in session and

appeals to it may be heard summarily by either parties’ serving upon

§B|.z,c. 12.2.1890.

1 g. c. 96,1891.

§ S h,c. 122, 1890.
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the other a notice of hearing at least fifteen days before the da fixed

for such hearin . When evidence has been taken before the 'strict

court such evi ence may be signed by the judges of said district

court, the party presenting such evidence to said judges for signature

giving the other party five days’ notice of the time and place of such

presentation. The evidence signed as aforesaid shall become part of

the record in the case and upon an appeal to the supreme court

being taken as hereinbefore mentioned shall be transmitted by the

clerk of the district court to the supreme court together with all the

records and files in the case. The supreme court may reverse, afirm

or modify the decision of the district court as may seem equitable

and just.

S 3035. Powers and duties of board. The commissioners of

railroads shall have authority to inquire into the management of the

business of all common carriers subject to the provisions of this

article and shall keep themselves informed as to the manner and

method in which the same is conducted and shall have the right to

obtain from such common carriers full and complete information,

necessary to enable the commissioners to perform the duties and

carry out the objects for which they were created; in order to enable

such commissioners efficiently to perform their duties under this

article it is made their duty‘to cause one of their number to visit the

various stations on the lines of each railroad as often as practicable

and at least once in twelve months to visit each county in the state

in which is or shall be located a railroad station and personally in

quire into the management of such railroad business, and for this

purpose all railroad companies and common carriers and their oflicers

and emplo ees are required to aid and furnish each of the commis

sioners with reasonable and proper facilities and each or all of the

commissioners shall have the right in his or their oflicial capacity to

pass free on any railroad train on all railroads in this state and to

enter and remain in at all suitable times any and all cars, offices or

depots on or upon the railroads of any railroad company in this state

in the performance of official duties; and whenever, in the judgment

of the commissioners, it shall appear that any common carrier fails in

any respect or particular to comply with the laws of this state, or

whenever in their judgment any repairs are necessary upon its rail

road, or any addition to or change of its stations ‘or station house is

necessary, or any change in the mode of operating its road or conduct

ing its business is reasonable or expedient in order to promote the se

curity, convenience and accommodation of the public, such commis

sioners shall make an order requiring such common carrier to comply

with such law or to make such repairs, or addition, or change, speci

fying the same particularly and shall cause such order to be served

upon the carrier to be affected thereby, which service may be made

in the manner provided in section 3031; and if such common carrier

shall neglect or refuse to comply with such order the commissioners

may, in their discretion, cause actions or proceedings to be instituted

to enforce the same as provided in this article.

§ 3036. Liability for neglect Of duty. In case any common

carrier subject to the provisions of this article shall do, cause to be

done or permit to be done any act or thing in this article prohibited

or declared to be unlawful, or shall omit to do any act, matter or thing

in this article required to be done such common carrier shall be liable

to the person or persons, party or parties injured thereby for the full.
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amount of damages sustained in consequence of any such violations

of the provisions of this article together with a reasonable counsel or

attorney's fee to be fixed by the court in every case of recovery, which

attorney’s fee shall be taxed and collected as part of the costs in the

case.

§ 3037. Suit may be brought in case of damages. Any

person or persons, party or parties claiming to be damaged by the

action or nonaction of any common carrier subject to the provisions

of this article may either make complaint to the commissioners, as

hereinbefore provided for, or may bring suit in his or their own

behalf for the recovery of the damages for which such common

carrier may be liable under the provisions of this article in any dis

trict court of the state of competent jurisdiction, but such person or

persons shall not have the right to pursue both of said remedies at

the same time.

§ 3038. Oficers compelled to attend as witnesses. In

any such action brought for the recovery of damages the court before

which the same may be pending may compel any director, ofiicer,

receiver, trustee or agent of any corporation or company, defendant in

such suit, to attend, appear and testify in such case and may compel

the production of the books and papers of such corporation or com

pany, party to any such suit; the claim that any such testimony or

evidence may tend to criminate the person giving such evidence shall

not excuse such witness from testifying but such evidence or testimony

shall not be used against such person on the trial of any criminal

proceeding.

§ 3039. Penalty for noncompliance. Any common carrier

subject to the provisions of this article or whenever such common

carrier is a corporation, any director or officer thereof, or any

receiver, trustee, lessee, a ent or person acting for or employed

by such corporation who a one or with any other corporation, com

pany, person or party shall willfully do or cause to be done or shall

willfully suffer or permit to be done any act, matter or thing in this

article prohibited or declared to be unlawful, or who shall aid or abet

therein, or shall willfully omit or fail to do any act, matter or thing in

this article required to be done, or shall cause or willingly suffer or

permit any act, matter or thing so directed or required by this article

to be done not to be done, or shall aid or abet therein, or shall

be guilty of any willful infraction of this article, or shall aid or abet

therein shall be deemed guilty of a violation of the provisions of this

article and shall, upon conviction thereof in any district court of the

state within the jurisdiction of which such offense was committed, be

subject to a penalty of not less than two thousand five hundred

dollars nor more than five thousand dollars for the first offense and not

less than five thousand dollars nor more than ten thousand dollars for

each subsequent offense.

§ 3040. Fine not bar to individual action. Such conviction

or fine or the payment of any fine shall not operate as or be a bar to

the prosecution of such railroad company by any person sustaining

damage by reason of the violation of any of the provisions of this

article, but in addition thereto any person suffering or sustaining any

damage by reason of such violation by any railroad company may

maintain an action in his name against such company and in case of

a recovery the court shall assess treble damages against such offend
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ing railroad company in favor of the party suffering or sustaining

such damage or injury.

§ 3041. Petition to commissioners by persons aggrieved.

Any person, firm, corporation or association, or any mercantile, agri

cultural or manufacturing society, or any body politic or municipal

organization complaining of anything done or omitted to be done

by any common carrier subject to the provisions of this article, in

contravention of the provisions thereof may apply to said commis

sioners by petition which shall briefly state the facts.

§ 3042. Duties of board on such application. Whereupon

a statement of the charges thus made shall be forwarded by the com

missioners to such common carrier, who shall be called upon to satisfy

the complaint or to answer the same in writing within a reasonable

time to be specified by the commissioners. If such common carrier

within the time specified shall make reparation for the injury alleged

to have been done, said carrier shall be relieved of liability to the com

plainant only for the particular violation of the law thus complained of.

If such carrier shall not satisfy the complaint within the time speci

fied or there shall appear to be any reasonable ground for investiga

ting said complaint it shall be the duty of the commissioners sum

marily to investigate the matter complained of in such manner and

by such means as they shall deem proper. No complaint shall at any

time be dismissed because of absence of direct damages to the com

plainant. And for the purposes of this article the commissioners shall

have power to require the attendance of witnesses and the production

of all books, papers, contracts, agreements and documents relating to

any matter under investigation and to that end may invoke the aid of

any of the courts of this state in requiring the attendance of witnesses

and the production of books, papers and documents under the provi

sions of this article.

§ 3043. Proceedings when subpoenas disobeyed. Any of

the district courts of this state within the jurisdiction of which such

inquiry is carried on shall in case of contumacy or refusal to obey a

subpoena issued by the commissioners to any common carrier subject

to the provisions of this article or, when such common carrier is a

corporation, to an ofiicer or agent thereof or to any person connected

therewith, if proceedings are instituted in the name of such commis

sioners as plaintiffs, issue an order requiring such common carrier,

officer or a ent, or person to show cause why such contumacy or

refusal shou d not be punished as and for contempt and if upon the

hearing the court finds that the inquiry is within the jurisdiction of

the commissioners and that such contumacy or refusal is willful and

the same is persisted in such contumacy or refusal shall be punished

as though the same had taken place in an action pending in the dis

trict court for any judicial district in this state. The claim that any

such testimony or evidence may tend to criminate the person giving

such evidence shall not excuse such witness from testifying; but such

evidence or testimony shall not be used against such person on the

trial of any criminal proceeding.

§ 3044. Findings ofboard in writing. VVhenever an investi

gation shall be made by said commissioners it shall be their duty to

make a report in writing in respect thereto, which shall include the

findings of fact upon which the conclusions of the commisioners

are based together with their recommendations as to what reparation,

if any, should be made by the common carrier to the party or parties
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who may be found to have been injured; and such findings so made

shall thereafter in all judicial proceedings be deemed prima facie

evidence as to each and every fact found. All reports of investiga

tions made by the commissioners shall be entered of record and a

copy thereof shall be furnished to the party who may have complained

and to any common carrier that may have been complained of and the

record thereof shall be public.

§ 3045. Report to common carrier, if findings against. If

in any case in which an investigation shall be made by said commis

sioners it shall be made to ap ar to the satisfaction of the commis

sioners, either by testimony o witnesses, or other evidence that any

thing has been done or omitted to be done by any common carrier

in violation of the provisions of this article or of any law cognizable

by said commissioners, or that any injury or damage has been sus

tained by the party or parties complaining, or b other parties

aggrieved in consequence of any such violation it sha l be the duty of

the commissioners forthwith to cause a copy of its report in respect

thereto to be delivered to such common carrier together with a notice

to said common carrier to cease and desist from such violation and to

make reparation for the injury so found to have been done within a

brief but reasonable time, to be specified by the commissioners; and if

within the time specified it shall be made to appear to the commis

sioners that such common carrier has ceased from such violation of

law, and has made reparation for the injury found to have been done

in compliance with the report and notice of the commissioners or to

the satisfaction of the party complaining, a statement to that effect

shall be entered of record by the commissioners and the said common

carrier shall thereupon be relieved from further liability or penalty

for such particular violation of law.

§ 3046. Report forwarded to attorney general if rep

aration is not made. If such common carrier shall neglect or

refuse within the time specified to desist from such violation of law

and make reparation for the injury done in compliance with the notice

and report of the commissioners as aforesaid it shall be the duty of

the commissioners forthwith to certify the fact of such neglect or

refusal and forward a copy of their report and such certificate to the

attorney general of the state for redress and punishment as herein

after provided.

§ 3047. Attorney general to bring suit. It shall be the

duty of the attorney general to whom said commissioners may for

ward their report and certificate as provided in the preceding section

when it shall appear from such report that any injury or damage has

been sustained by any party or parties by reason of such violation of

law by such common carrier forthwith to cause suit to be brought in

the district court in the judicial district wherein such violation occurred

on behalf and in the name of the person or persons injured against

such common carrier for the recovery of damages for such injury as

may have been sustained by the injured party, and the costs and ex

penses of such prosecution shall be paid out of the appropriation

hereinafter provided for the uses and purposes of this article.

§ 3048. Power of court. The said court shall have power to

hear and determine the matter on such short notice to the common

carrier complained of as the court shall deem reasonable; and such

notice shall be served on such common carrier, his or its officers,

agents or servants, in such manner as the court shall direct; and said

Q 14b,c .122,1890.
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court shall proceed to hear and determine the matter speedily and

without the formal pleadings and proceedings applicable to ordinary

suits in equity, but in such manner as to do justice in the premises;

and to this end such court shall have power, if it thinks fit, to direct

and prosecute in such mode and by such persons as it may appoint

all such inquiries as the court may think needful to enable it to form

a just judgment in the matter of such petition. And on such hear

ing the report of said commissioners shall be prima facie evidence of

the matters therein stated.

§ 8049. Further powers. Appeals to supreme court.

If it is made to appear to such court on such hearing or on report

of any such person or persons that the lawful order or requirements

of such commissioners drawn in question has been violated or dis

obeyed it shall be lawful for such court to issue a writ of injunction,

or other proper process, mandatory or otherwise, to restrain such com

mon carrier from further continuing such violation or such disobedi

ence of such order or requirement of said commissioners and enjoin

ing obedience to the same; and in case of any disobedience of any

such writ of injunction, or other proper process, mandatory or other

wise, it shall be lawful for such courts to issue writs of attachment

or any process of said courts incident or applicable to writs of in

junction or other proper process, mandatory or otherwise, against

such common carrier; and if a corporation, against one or more of

the directors, officers or agents of the same, or against any owner,

lessee, trustee, receiver or other person failing to obey such writ of

injunction or other proper process, mandatory or otherwise; and said

court may, if it shall think fit, make an order directing such common

carrier or other person so disobeying such writ of injunction or other

proper process, mandatory or otherwise, to pay such sum of money

not exceeding, for each carrier in default, the sum of five hundred

dollars for every day after a day to be named in the order that such

carrier or other person shall fail to obey such injunction or other

proper process, mandatory or otherwise; and such moneys shall be

payable as the court shall direct either to the party complaining

or into court to abide the ultimate decision of the court; and pay

ment thereof may without prejudice to any other mode of recovering

the same be enforced by attachment or order in the nature of a writ

of execution in like manner as if the same had been recovered by a

final decree in personam in such court. Each party to such proceed

ings before said court may appeal to the supreme court of the state

under the same regulations now provided by law in respect to security

for such appeal; but such appeal shall not operate to stay or super

sede the order of the court or the execution of any writ or process

thereon unless the court hearing or deciding such case should other

wise direct; and such court may in every such matter order the pay

ment of such costs and counsel fees as shall be deemed reasonable.

§ 3050. Appeal if action not commenced in ten days. In

case the attorney general shall not within a period of ten days after

the making of any order by the commissioners commence judicial

proceedings for the enforcement thereof, any railroad company or

other common carrier affected by such order may at any time within

the period of _t.hirty days after the service upon him or it of such

order and before commencement of proceedings appeal therefrom to

the district court of any judicial district through or into which his or

its route may run by the service of a written notice of such appeal
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upon some of such commissioners. And upon the taking of such

appeal and the filing of the notice thereof with the proof of service in

the ofiice of the clerk of such court there shall be deemed to be pend

ing in such court a civil action of the character and for the purposes

mentioned in sections 3037, 3047 and 3049. Upon such appeal and

upon the hearing of and application for the enforcement of any such

order made by the commissioners or by the attomey.general the court

shall have jurisdiction to examine the whole matter in controversy,

including matters of fact as well as questions of law, and to afiirm,

modify or rescind such order in whole or in part as justice may

require; no appeal as aforesaid shall stay or supersede the order

appealed from and pending the final decision of all appeals to the

courts the rates fixed shall remain in full force and effect.

§ 3051. Board may prosecute. Whenever facts in any man

ner ascertained by said commissioners shall in their judgment warrant

a prosecution it shall be the duty of said commissioners immediately

to cause suit to be instituted and prosecuted against any common

carrier, which may violate any of the provisions of this article or of any

law of this state. All such prosecutions shall be in the name of the

state of North Dakota except as otherwise provided in this article, or

in any law of this state and may be instituted in any county in the

state throu h or into which the line of any common carrier so sued

may exten and all penalties recovered under the provisions of this

article or of any law of this state, in any suit instituted in the name

of the state, shall be immediately paid into the state treasury by the

sheriff or other officer or person collecting the same; and the same

Fhall be by the state treasurer placed to the credit of the general

und.

§ 3052. Courts always open. For the purpose of this article,

except its penal provisions, the district courts and the supreme court

of the state shall be deemed to be always in open session.

§ 3053. Annual reports from all carriers. The board of

commissioners are hereby directed to require annual reports from all

common carriers subject to the provisions of this article to prescribe

the manner in which such reports shall be made, and to require from

such carriers specific answers to all questions upon which the com

missioners may need information. Such annual reports shall show in

detail the amount of capital stock issued, the amounts paid therefor,

and the manner of payment for the same, the dividends paid, the

surplus fund, if any, and the number of stockholders, the funded and

floating debts and the interest paid thereon; the cost and value of the

carriers’ property, franchises and equipment, the number of employees

and the salary paid each class, the amounts expended for improve

ments each year, how expended, and the character of such improve

ments; the earnings and receipts of each branch of business, and

from all sources, the operating and other expenses; the balance

of profit and loss; and a complete exhibit of the financial operations

of the carrier each year, including an annual balance sheet; also the

total number of acres of land received as grants from the United

States, the number of acres of such grants sold and the average price

received per acre, the number of acres of grants unsold and the

appraised value per acre. Such detailed report shall also contain such

information in relation to rates or regulations concerning fares or

freights and agreements, arrangements or contracts with express com

panies, telegraph companies, sleeping and dining car companies, fast

§ 16a.c.1':':.lS90.
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freight lines and other common carriers, as the commissioners may

_ re uire with copies of such contracts, agreements or arrangements.

§1sc.c.122.1a90. 3054. Pending litigation not affected by this article.

"""'d' Nothing in this article contained shall in any wa abridge or alter the

remedies now existing at law or in equity. but t e provisions of this

article are in addition to such remedies. No pending litigation shall

in any way be afliected by this article. Witnesses summoned before

the commission shall be paid the same fees and mileage as are paid

witnesses in the district court. All expenses of the commission in

making an investi ation or examination in any other place than the

city of Bismarck s all be allowed and paid out of the state treasury

on the presentation of itemized vouchers therefor, approved by the

chairman of the commission and the state auditor.

5 5_c_1,0, 181,9, 3056 . Grain to be shipped without discrimination. Any
i rai oad company doing business in this state, when requested by any

person wishing to ship grain on its road shall receive and transport

such grain in bulk and permit the same to be loaded either on its

track adjacent to its depot, or at any warehouse or side track at any

station or siding without discrimination or distinction as to the man

ner or condition in which such grain is offered for transportation, or

as to the person, corporation, warehouse, elevator or place where, or

to which it may be consigned and shall receive the same in car load

lots from wagons, sleighs or other vehicles on its side tracks at any

station the same as when offered from warehouses or elevators, allow

ing a reasonable time for loading them and for the purpose of loading

the same shall place the cars in convenient places, easy of access by

wagons or sleighs or other vehicles and shall after the‘ same have

been loaded, whether at side track, elevator, warehouse or depot with

out unnecessary delay proceed to ship the same to the place where the

same is consi ed.

§ ,,_ ,,_ no ,88,_ § 3056. ack from elevator to railroad. It shall be lawful

“"" - for the owner of any elevator, warehouse or mill at any station on the

line or at the termination of any railroad in this state to construct

from such elevator, warehouse or mill a railroad track to the track of

any railroad company and to connect with the same by switch at his

own expense, and it shall be the duty of any such railroad company

to allow such connection. Such side tracks and switch shall at all

times be under the control and management of and kept in repair by

such railroad company; provided, that the party for whose benefit

such side track and switch shall be constructed, shall pay to such rail

road company the actual cost of maintaining such side track and

switch, which payment shall be made monthly, and in case such pay

ment shall not be made as provided, then the obligations of this sec

tion upon such railroad company shall cease and be inoperative as

against it until such costs and expenses are fully paid.

5 ,_ c_ 12,, 189,, § 3057. Side tracks adjacent to coal mines. Whenever

*"”'"- any person, owning or operating any coal mine within this state, from

which not less than fifty cars of coal have been shipped from any one

station over any portion of any railroad within the limits of the state

shall petition any such railroad company to build a side track or spur

at least three hundred feet in length adjacent to such mine it shall

then be the duty of such railroad company to build. equip and operate

such side track or spur; provided, that such spur is not nearer than two

miles from any station already in operation; provided, further, that

any person opening a coal mine within two miles of any station may
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petition for a side track or spur and by executing an indemnity bond

in favor of such railroad company in the sum of two thousand dol

lars, conditioned on the agreement that such person will ship within

one year after the completion of such spur or side track not less than

one undred car loads of coal and when such bond is duly executed

with two sureties, approved by the county judge of the count

wherein such side track is situated, such railroad company sha l

within sixty days build, equip and operate such side track or spur as

provided for in this section. And the commissioners of railroads shall

have power to locate such side track or spur and order it properly

provided with platforms and other conveniences for loading coal and

other commodities thereat.

§ 3058. Penalty. Any neglect or refusal to comply with any

part of the provisions of the last section within fifteen days after

being requested in writing by the person operating the coal mine or

by the commissioners of railroads shall subject such railroad com

pany to a forfeiture of fift dollars per day for each and every day

such railroad company shal ne lect or refuse to comply with the

provisions of the last section, to e recovered by the person affected

by such neglect or refusal; provided, that no railroad company shall

be compelled to put in a side track between the fifteenth day of

November and the fifteenth day of May of any year when it cannot

be done without grading.

§ 3059. Time to remove property from cars. An con

signee, or person entitled to receive the delivery of any eight

shipped to him in car load lots, by any railroad company, shall have

twenty-four hours free of expense after notice of arrival by the com

pany to the consignee or person entitled to receive the same in which

to remove the same from the cars of such railroad company, which

twenty-four hours shall be held to embrace such time as the car con

taining such property is placed and kept by such railroad company

in a convenient and proper place for unloading and it shall not be

held to be in a proper place for unloading unless it can be reached

with teams or other suitable means for removing the property from

the cars and reasonably convenient to the depot of the company at

which it is accustomed to receive and unload merchandise consigned

to that station or place.

§ 3060. Stop over rates on cars. Whenever any railroad

company doing business in this state as a common carrier shall ship

any car or cars of freight over any of its railway lines or branches

thereof, which car or cars contains freight to any intermediate point

or points, it shall be the duty of such railroad company to stop such

car or cars at such point or points and the consignee of such freight

shall be permitted to unload the same upon payment to such railroad

compan of the full freight rates from the shipping point to the

termina point of such car or cars and in addition thereto the sum of

five dollars per car for each and every day such car or cars is or are

delayed durin such stop over; provided, the car or cars contain no

perishable g s and are billed to one consignee, and in no case over

one stop or stop over shall be made, nor shall said car or cars be

opened but once for distributing goods at intermediate stations.

§ 3061. Penalty. Every railroad company neglecting or refus

ing to comply with the provisions of the last section shall be liable

to damages in the sum of twenty dollars for each and every day such

railroad company neglects or refuses to comply with the provisions

§ 2, c. 128. 1890.
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hereof, to be recovered by any person damaged by reason of such

neglect or refusal in any court of competent jurisdiction.

Q 3062. Railroads to build platforms. Every railroad com

pany doing business in this state shall within sixty days after notice

from the commissioners of railroads erect one or more platforms for

the transfer of live stock, grain and other commodities from wagons

or otherwise to cars at each and every station or siding designated

in such notice; such platforms to be erected so as not to endanger life

and property. If any railroad company after receiving notice as pro

vided for in this section shall fail, refuse or neglect to erect such

platform as required by this and the following section within the re- '

quired sixty days the commissioners of railroads are authorized and

empowered and it is made their duty to notify such railroad company

to appear before them at a certain time and place to show cause, if

any there is, why such commissioners should not issue an order re

quiring such railroad company to comply with the requirements of

this section. The commissioners of railroads shall have power after

such hearing to issue an order upon such railroad company com

manding it to erect such platforms, if the commissioners shall

upon such examination and hearing deem such platform necessary.

§ 3063. Dimensions of platform. Each platform shall be

not less than twelve feet wide and thirty-two feet long, extending four

feet and six inches, or such height as shall be determined by the rail

road commissioners above the rails of the track with suitable ap

proaches to and from such platform to admit of the driving of loaded

teams thereon.

§ 3064. When platforms to be enlarged The commission

ers of railroads shall have power to order an enlargement of such

platforms whenever petitioned to that effect and whenever the capac

ity of such platform is in their judgment clearly insuflicient for the

accommodation of the public.

§ 3066. Platform "scales. Every railroad company shall allow

suitable scales to be erected either upon the platform or upon the

grounds adjacent thereto, if upon their right of way, for weighing and

' shipping purposes.

§ 3066. Penalty. Every railroad company neglecting or refus

ing to comply with the requirements of the last four sections shall be

deemed guilty of a misdemeanor and be subject to a fine of not less

than five hundred dollars for every thirty days such failure shall con

tinue after notice as aforesaid. '

§ 3067. Y and other tracks to be provided. In all cases

where any line of railroad shall cross or intersect an other line of

railroad in this state on the same grade it shall be t e duty of the

railroad company owning or operating such intersecting railroad lines.

to provide at such crossing or intersection suitable and suflicient facil

ities such as building Y or other tracks and connections for transfer

rin cars or trafiic of all kinds and classes from one such line of rail

roa to another and to maintain the same and to afford equal and

reasonable facilities for the interchange of cars and traffic between

the respective lines.

§ 3068. Notice served on carrier in case of noncompli

ance. Upon the failure of any railroad companies to build or main

tain Y or other tracks and suitable connections at railroad crossings

in accordance with the last section it shall be the duty of the board

of railroad commissioners to serve notice in writing upon such com
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panics, requiring them to construct and maintain such Y or other

tracks and connections within sixty days from the date of the service

of such notice.

§ 3069. Penalty for noncompliance. Any railroad company

that shall fail to comply with such notice shall be subject to a fine of

one hundred dollars for each day during which it fails to comply after

the expiration of the time specified in the notice and it shall be the

duty of the attorney general or the state’s attorney of any county in

which such Y or other tracks are to be constructed and maintained

upon demand of the board of railroad commissioners to commence

and prosecute all actions necessary for the recovery of such fine.

§ 3070. Maximum coal rates. All railroad companies doin

business as common carriers within the state of North Dakota shafi

not charge for the transportation of coal within the state a greater

rate per ton than the following: For the first five miles or fractional

part thereof, thirty cents per ton; for any distance over five miles and

not to exceed fifteen miles, forty cents per ton; for any distance over

fifteen miles and not to exceed twenty-five miles, fifty cents per ton;

for any distance over twenty-five miles and not to exceed thirty-five

miles, fifty-nine cents per ton; for any distance over thirty-five miles

and not to exceed forty-five miles, sixty-eight cents per ton; for any

distance over forty-five miles and not to exceed fifty-five miles, seventy

five cents per ton", for any distance over fifty-five miles and not to

exceed sixty-five miles, eighty-one cents per ton; for any distance

over sixty-five miles and not to exceed seventy-five miles, eighty-six

cents per ton; for any distance over seventy-five miles and not to

exceed eighty-five miles, ninety cents per ton; for any distance over

eighty-five miles and not to exceed ninety-five miles, ninety-four cents

per ton; for any distance over ninety-five miles and not to exceed one

hundred and five miles, ninety-eight cents per ton; for any distance

over one hundred and five and not to exceed one hundred and

fifteen miles, one dollar and two cents per ton; for any distance overone

hundred and fifteen miles and not to exceed one hundred and twenty

five miles, one dollar and six cents per ton; for any distance over one

hundred and twenty-five miles and not to exceed one hundred and

thirty-five miles, one dollar and ten cents per ton; for any distance

over one hundred and thirty-five miles and not to exceed one hundred

and forty-five miles, one dollar and fourteen cents per ton; for any

distance over one hundred and forty-five miles and not to exceed one

hundred and fifty-five miles, one dollar and ei hteen cents per ton;

for any distance over one hundred and fifty- ve miles and not to

exceed one hundred and sixty-five miles, one dollar and twenty-two

cents per ton; for any distance over one hundred and sixty-five miles

and not to exceed one hundred and seventy-five miles, one dollar and

twenty-six cents per ton; for any distance over one hundred and

seventy-five miles and not to exceed one hundred and eighty-five miles,

one dollar and thirty cents per ton; for any distance over one hun

dred and eighty-five miles and not to exceed one hundred and ninety

five miles, one dollar and thirty-four cents per ton; for any distance

over one hundred and ninety-five miles and not to exceed two hun

dred and five miles, one dollar and thirty-eight cents per ton; for any

distance over two hundred and five miles and not to exceed two hun

dred and fifteen miles, one dollar and forty-two cents per ton; for any

distance over two hundred and fifteen miles and not to exceed two

hundred and twenty-five miles, one dollar and forty-six cents per ton;

101. 1393.
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for an distance over two hundred and twenty-five miles and not to

excee two hundred and thirty-five miles, one dollar and fift cents

per ton; for any distance over two hundred and thirty-five mi es and

not to exceed two hundred and forty-five miles, one dollar and fifty

four cents per ton; for an distance over two hundred and forty-five miles

and not to exceed two llundred and fifty-five miles, one dollar and

fifty-ei ht cents per ton; for any distance over two hundred and fifty

five m' es and not to exceed two hundred and sixty-five miles, one

dollar and sixty-four cents per ton; for any distance over two hundred

and sixty-five miles and not to exceed two hundred and seventy-five

miles, one dollar and sixty-seven cents per ton; for any distance over

two hundred and seventy-five miles and not to exceed two hundred

and eighty-five miles, one dollar and sixty-nine cents per ton; for any

distance over two hundred and eighty-five miles and not to exceed

two hundred and ninety-five miles, one dollar and seventy-one cents

per ton; for any distance over two hundred and ninety-five miles and

not to exceed three hundred and five miles, one dollar and seventy

four cents per ton; for any distance over three hundred and five miles

and not to exceed three hundred and fifteen miles, one dollar and sev

enty-five cents per ton; for any distance over three hundred and fif

teen miles and not to exceed three hundred and twenty-five miles, one

dollar and seventy-eight cents per ton; for any distance over three

hundred and twenty-five miles and not to exceed three hundred and

thirty-five miles, one dollar and eighty cents per ton; for an distance

over three hundred and thirty-five miles and not to exceed t ree hun

dred and forty-five miles, one dollar and eighty-three cents per ton;

for any distance over three hundred and forty-five miles and not to

exceed three hundred and fifty-five miles, one dollar and eighty-five

cents per ton; for any distance over three hundred and fifty-five miles

and not to exceed three hundred and sixty-five miles, one dollar and

eighty-seven cents per ton; for an distance over three hundred and

sixty-five miles and not to excee three hundred and seventy-five

miles, one dollar and ninety cents per ton; for any distance over three

hundred and seventy-five miles and not to exceed three hundred and

eighty-five miles, one dollar and ninety-two cents per ton; for any

distance over three hundred and eighty-five miles and not to exceed

three hundred and ninety-five miles, one dollar and ninety-four cents

per ton; for any distance over three hundred and ninety-five miles

and not to exceed four hundred and five miles, one dollar and

ninety-six cents per ton; for an distance over four hundred and five

miles and not to exceed four liundred and fifteen miles, one dollar

and ninety-eight cents per ton; for any distance over four hundred

and fifteen miles and not to exceed four hundred and twenty-five

miles, two dollars and one cent per ton; for any distance over four

hundred and twenty-five miles and not to exceed four hundred and

thirty-five miles, two dollars and three cents per ton; for any distance

over four hundred and thirty-five miles and not to exceed four hun

dred and forty-five miles, two dollars and six cents per ton; for any

distance over four hundred and fort -five miles and not to exceed four

hundred and fifty-five miles, two do lars and eight cents per ton; for

any distance over four hundred and fifty-five miles and not to exceed

four hundred and sixty-five miles, two dollars and ten cents per ton:

for any distance over four hundred and sixty-five miles and not to

exceed-four hundred and seventy-five miles, two dollars and thirteen

cents per ton; for any distance over four hundred and seventy-five
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miles and not to exceed four hundred and eighty-five miles, two dol

lars and fifteen cents per ton; for any distance over four hundred and

eighty-five miles and not to exceed four hundred and ninety-five

miles, two dollars and seventeen cents per ton.

§ 3071. Penalty for violation. Any railroad company vio

lating any of the provisions of the last section shall be subject to a

fine of not less than twenty-five dollars per day for each and every

day during which such violation shall continue, to be recovered by

an person prejudiced or suffering loss or damage by such violation.

5 3072. Duty of attorney general. It shall be the duty of §3.c-9B.189=i

the attorney general or of the state’s attomey of any county in which

an action arises against any railroad company for a violation of any

of the provisions of section 3070, upon demand of the board of rail

road commissioners to commence and. prosecute all actions necessary

for the enforcement of the provisions of such section.

5' 2. c. 1o1,1s9a.
; 2, c. ss. 1895.

C H A P T E R l 3.

WAGON ROAD CORPORATIONS.

§ 3073. How wagon road laid out. When a corporation is § 4ae.c1vu c.

formed for the construction and maintenance of a wagon road the

road must be laid out as follows: Three commissioners must act in

conjunction with the surveyor of the corporation, two to be appointed

by the board of commissioners of the county through which the

road is to run, and one by the corporation, who must lay out the pro

posed road and report their proceedings together with a map of the

road to the board of commissioners of the county as provided in the

succeeding section.

§ 3074. Map filed. Record of approval. When the route § 481. Clvll C

is surve ed a map thereof must be submitted to and filed with the

board of? commissioners of each count through or into which the

road runs, giving its general course, and, the principal points to or by

which it runs and its width, which must in no case exceed one hun

dred feet, and the board of county commissioners must either

approve or reject the survey. If approved, it must be- entered of

record on the journal of the board; but the board of county com

missioners must require the corporation, at its own expense, and the

corporation must so change and open the highways so taken and used

as, to make the same as good as they were before the appropriation

thereof-, and must so construct all crossings of public highways over

and by its road and its toll gates as not to hinder or obstruct the use

of the same.

§ 3075. Bridges and ferries. Tolls. All wa on road corpora- § 4&4. (‘lvll 0.

tions may bri e or keep ferries on streams on the ine of their road

and must do al things necessary to keep the same in repair. They

may take such tolls only on their roads, ferries or bridges as are fixed

by the board of commissioners of the proper county through which

the road passes or in which the ferry or bridge is situated, subject,

however, to the limitation of rates of ferriage prescribed in the

general law upon ferries; but in no case must the tolls be more than

sufficient to_ pay fifteen per cent per annum on the cost of con
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s L89. Clvil c.

§ 490. Clvll c.

§ 491. can 0.

§ 492, (‘lvll ('.

§ 493, (flvil C.

§ 494. (‘tvll C.

§ 495. ('l\'il C.

§ 496. Civil C.

struction after paying for repairs and other expenses for attending to

the roads, bridges and ferries. If tolls, other than as herein provided

are charged or demanded, the corporation forfeits its franchise and

must pay to the party so charged one hundred dollars as liquidated

damages.

§ 3076. No tolls where public highway used. When any

highway or public road is taken and used by any wagon road corpora

tion as a part of its road, the corporation must not place a tollgate

on or take tolls for the use of such highway or public road by

teamsters, travelers, drovers, or any one transporting property over

the same.

§ 3077. T011 rates posted. The corporation must aflix and

keep up at or over each gate or in some conspicuous place so as to be

conveniently read a printed list of the rates of toll levied and demanded.

§ 3078. Passage prevented until tolls paid. Each toll

gatherer may prevent from passing through his gate persons leading

or driving animals or vehicles subject to toll, until they shall have

paid respectively, the tolls authorized to be collected.

§-‘3079. Penalty for receiving illegal toll. Every toll

gatherer who at any gate unreasonably hinders or delays any traveler

or passenger liable to the payment of toll, or demands or receives

from any person more than he is authorized to collect, for each

offense forfeits the sum oftwenty-five dollars to the person aggrieved.

§ 3080. Passing around gate. Penalty. Every person who,

to avoid the payment of the le al toll, with his team, vehicle or horse

tums out of a wagon, turnpi e or plank road, or passes any gate

thereon on the ground adjacent thereto, and again enters upon such

road, for each otfense forfeits the sum of five dollars to the corpora

tion injured.

§ 3081. Penalty for injuring road. Every person who:

1. Willfully breaks, cuts down, defaces or injures any milestone

or post on any wagon, turnpike or plank road; or,

2. Willfully breaks or throws down any gate on such road; or,

3. Digs up or injures any part of such road or anything thereunto

belonging; or,

4. Forciblyjor fraudulently passes any gate thereon without hav

ing paid the legal toll;

For each' olfense forfeits to the corporation injured the sum of

twenty-five dollars in addition to the damages resulting from his

wrongful act.

§ 3082. How revenue applied. The entire revenue from the

road shall be appropriated:

1. To repayment to the corporation of the costs of its construction

together with the incidental expenses incurred in collecting tolls and

keepin the road in repair; and,

2. %o the payment of the dividend among its stockholders, as pro

vided in section 3075. When the repayment of the costs of con

struction is completed, the tolls must be so reduced as to raise no

more than an amount suflicient to pay a dividend of twelve per cent

per annum and incidental expenses and to keep the road in good

repair.

§ 3083. When mortgage valid. The corporation may mort

gage or hypothecate its road and other property for funds with which
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to construct or repair its roads, but no mortgage or hypothecation is

valid or binding unless at least twenty-five per cent of the capital

stock subscribed has been paid in and invested in the construction of

the road and appurtenances and then only after an aflirmative vote of

two-thirds of the capital stock subscribed.

§ 3084. Natural person like corporation. When a wagon, § 491,01»-11¢".

turnpike or plank road is constructed, owned or operated by any

natural person, this chapter _is applicable to such persons in like

manner as it is applicable to corporations.

C H A P T E R 1 4.

INSURANCE CORPORATIONS.

ARTICLE l.——GENERAL Paovrsrons.

3085. Terms defined. When consistent with the context

an not obviously used in a difierent sense the term “ company ” or

“insurance company,” as used herein, includes all corporations, asso

ciations, partnerships or individuals engaged as principals in the

business of insurance; the word “domestic” designates those com

panies incorporated or formed in this state and the word “foreign”

when used without limitation includes all those formed by authority

of any other state or government.

ARTICLE 2.—PBOVISIONS Common ro ALL Domasrrc Insumnon

COMPANIES.

§ 3086. Subject to what provisions of law. All insurance

companies now or_hereafter incorporated or formed by authority of

any law of this state, except when otherwise expressly provided, may

exercise the powers and shall be subject to the duties and liabilities

provided by this chapter. The general provisions of law relating to

the powers, duties and liabilities of corporations shall apply to all

incorporated domestic insurance companies, so far as such provisions

are pertinent and not in conflict with other provisions of law relating

to such companies.

§ 3087. How and for what purpose formed. Any number _- ,s 1 c. 09. 1205.

of persons, not less than seven, may form a corporation to carry on § 1' ‘;',,','?,;_‘5‘91'

the business of insurance, either upon the stock or mutual plan,

against loss or damage by fire, lightning, cyclone, tornado or hail, or

the risks of inland navigation and transportation, or to make insur

ance upon the lives of persons and every insurance pertaining thereto,

and against accidental injuries including the granting, purchasing

and paying of annuities and indemnities and to transact fidelity in

surance and corporate suretyship. An‘ insurance company incor

porated under the provisions of this chapter shall have power to make

insurance of any of the kinds hereinbefore mentioned which shall

have been expressed in its articles of incorporation.
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§ 4, c. 69. 1885.

am'd.

§ 4, c. 69. 1885.

am‘d.

§ 11. c. 69. 1885

mnfil.

2. c. 69. 1Fs‘!*.'|.
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am‘d.

§ 5. <-. 69. 1855.

mn'd.

10. 0. 69. 1-E-‘5

3. c. 69 1~e'9.

sm’d.

§ 3088. Articles. Contents. The articles of incorporation

shall set forth in addition to what is required to be set forth in sec

tion 2861 the kind of insurance proposed to be made and whether on

the stock or mutual plan, the period for the commencement and ter

mination of its fiscal year and the period for which it is incorporated,

not to exceed thirty years, and shall be filed in- the ofiice of the com

missioner of insurance. Any name not previously in use by an exist

ing corporation may be adopted, but the words “insurance com any,”

or, if the business is to be conducted upon the mutual princip e, the

words “mutual insurance company” shall constitute a part of such

name. No certificate shall be granted by the insurance commissioner,

as hereinafter provided, if, in his judgment, the name adopted too

closely resembles the name of an existing corporation, or is liable to

mislead the public.

§ 3089. Qualification of directors. Residence. One-third

of the directors and all of the executive oficers of a domestic insur

ance company must be residents of this state and each of the

directors of such a company, if it has a capital stock, 111ust be the

owner in his own ri ht of stock of such company worth at par at

least five hundred dol ars.

§ 3090. Examination of articles by attorney general.

Examination by commissioner of insurance.

The articles of incorporation shall be examined by the attorney

general and if found conformable to this article and not inconsistent

with the constitution and laws of this state. shall be certified b him

to the commissioner of insurance, who shall thereupon ma e an

examination to ascertain whether the company has in all respects

complied with the requirements of law, accordin to the nature of

the business proposed to be transacted by it and i satisfied by such

examination that the corporation has complied with the law he shall

deliver to such corporation a certified copy of the articles of incorpo

ration and a certificate to the efl"ect that such corporation has complied

with all requirements of law, which, on being filed in the oflice of the

register of deeds of the county where the principal oflice of the cor

poration is located, shall be its authority to commence business and

issue olicies; and such certified co y of the articles of incorporation

and o such certificate may be used or or against such company with

the same effect as the originals, and shall be conclusive evidence of

the fact of the organization of such corporation.

§ 3091. Reinsurance. Any domestic insurance company shall

have power to efi"ect reinsurance of any risks taken by it.

§ 3092. Limitation on trade. No company organized under

this chapter shall, directly or indirectly, deal or trade in buying or

selling any goods, wares, merchandise or other commodities whatever,

except such as may have been insured by such company and are

claimed to be damaged by reason of the risk insured against.

§ 3093. Limitation on purchase and conveyance of real

estate. No domestic insurance company shall purchase, hold or

convey real estate except for the purpose and in the manner herein

set forth, to-wit:

1. Such as shall be requisite for its convenient accommodation in

the transaction of its business; or, ‘

2. Such as shall have been mortgaged to it in good faith as security

for loans previously contracted, or or money due; or,

Certificate. '
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3. Such as shall have been conveyed to it in satisfaction of debts

previously contracted in legitimate business, or for money due; or,

4. Such as shall have been purchased at sales upon judgment or

mortgage foreclosures obtained or made for such debts.

§ 8094. How capital and surplus may be invested. A

domestic insurance company may invest its capital and the funds

accumulated in the course of its business, or any part thereof, in

bonds or mortga es on improved unincumbered real estate within

this state, worth ouble the sum loaned thereon, exclusive of build

ings, unless such buildings are insured and the policies made payable

to the company as its interest may appear and also in the bonds of

this state, or bonds or treasury notes of the United States, and also in

the bonds of any county or incorporated city in this state, authorized

to be issued by the legislative assembly, and loan such capital and

funds, or any part thereof, on the security of such bonds, treasury

notes, or upon bonds or mortgages as aforesaid, and change and

reinvest the same in like securities as occasion may from time to time

require; but the surplus money over and above the capital stock of

such insurance company may be invested in or loaned upon the pledge

of bonds of the United States, or any of the states, or stocks, bonds or

other evidence of indebtedness of any solvent dividend payin insti

tution, incorporated under the laws of this state or of the nited

States, except its own stock; provided, always, that the market value

of such stock, bonds or other evidence of indebtedness shall be at all

times during the continuance of such loan at least ten per cent more

than the amount loaned thereon. No domestic insurance company

shall invest or loan its capital or the funds accumulated in the course

of its business, or any part thereof, except as provided in this section.

§ 3095. Dividends only from surplus profits. Profits,

how estimated. No domestic insurance compan shall make any

dividends except from the surplus profits arising rom its business;

and in estimating such profits there shall be reserved therefrom a

sum equal to forty per cent of the amount of premiums on all unex

pired risks and policies, which amount so reserved, is hereby

declared to be unearned premiums; and there shall also be reserved

all sums due the company on bonds, mortgages, stocks and book

accounts of which no part of the principal or interest thereon has

been paid during the year preceding such estimate of the profits, and

upon which suit for foreclosure or collection has been commenced, or

which after judgment has been obtained thereon shall have remained

more than one year unsatisfied and on which interest shall not have

been paid. ‘

§ 3096. Penalty for violation of section 3094. Any director

or officer makin or authorizin an investment or loan in violation

of section 3094 s all be personal y liable to the stockholders for any

loss occasioned thereby. If a company is under liability for losses

equal to its net assets and the president and directors, knowing it,

make or assent to further insurance, they shall be personally liable for

any loss under such insurance. If the directors allow to be insured

on a sin le risk a larger sum than the law permits the shall be liable

for any oss thereon above the amount they might awfully insure,

unless the excess is reinsured as required in section 3117.
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§ 6, c. 69. 1885.

am‘d.

§ 8. c. 69. 188'».

am’d.

§ 38. c. 69. 1855.

am’d.

ARTICLE 3.—-PROVISIONS PECULIAB TO DOMESTIC Sroox Issrsaxcn

COMPANIES.

§ 3097. Capital stock required. No stock company shall be

incorporated under this chapter unless it has a capital stock of at

least one hundred thousand dollars, twenty-five per cent of which

must be paid in previous to the issuance of any policy and the residue

within twelve months from the time of filing the articles of incorpora

tion. No fire, cyclone, tomado, hail, marine, life or accident insur

ance company of any other state, territory or nation shall do business

in this state unless it has a paid up capital stock of at least two hun

dred thousand dollars in available cash‘ assets, over and above all

liabilities for losses reported, expenses, taxes and reinsurance of all

outstanding risks.

§ 3098. Opening book for subscriptions. The individuals

associated for the purpose of organizing an insurance company under

this article, after having filed the articles of incorporation as required

b section 3088, may open books for subscriptions to the capital stock

of, such corporation and keep the same open until the full amount

specified in the articles of incorporation is subscribed.

3099. Notice to company when capital is impaired.

W enever it appears to the commissioner of insurance that the capital

of a domestic insurance company is impaired to the extent of one

fourth or more on the basis fixed in section 3095 he shall notify the

company that its capital is legally subject to be made ood in the

mode provided by section 3100, and if such company sha not within

three months after such notice satisfy him that it has fully repaired

its capital, or reduced its capital as provided in section 3101, he shall

institute proceedings against it in accordance with section 3128.

3100. How capital made good. Forfeiture of shares.

W enever the net assets of the company do not amount to more» than

three-fourths of its original capital, it may make good its original

capital to the original amount by assessment of its stock. Shares on

which such an assessment is not paid within sixty days after demand

shall be forfeitable and may be canceled by a vote of the directors

and new shares issued to make up the deficiency. If such company

shall not within three months after notice from the commissioner of

insurance to that effect make good its capital as aforesaid, or reduce

the same as allowed by the next section, its authority to transact new

business of insurance shall cease.

§ 3101. Capital stock reduced. Examination and cer

tificate Of commissioner. When the capital stock of a company

is impaired, such company may" upon a vote of a majority of the stock

represented at a meeting legally called for that purpose, reduce its

capital stock and the number of shares thereof to an amount not less

than the minimum sum required by law. But no part of its assets

and property shall be distributed to its stockholders. Within ten

days after such meeting the company shall submit to the insurance

commissioner a certificate setting forth the proceedings thereof and

the amount of such reduction and the assets and liabilities of the

company, signed and sworn to by its president, secretary and a

majority of its directors. The commissioner shall examine the facts

in the case, and if the same conform to law, and in his judgment the

proposed reduction may be made without prejudice to the public he
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shall indorse his approval upon the certificate. Upon filing the cer

tificate so indorsed the company may transact business upon the basis

of such reduced capital, as though the same was its original capital,

and its articles of incorporation shall be deemed to be amended to

conform thereto: and the commissioner of insurance shall issue his

certificate to that effect. Such company may by a majority vote of

its directors after such reduction require the return of the original

certificates of stock held by each stockholder in exchange for new

certificates in lieu thereof for such number of shares as each stock

holder is entitled to in the proportion that the reduced capital bears

to the original capital.

3102. Capital less than liabilities. Notice not to issue

po 'cies. When the actual funds of a domestic life insurance com

pany exclusive of its capital, are not of a net cash value equal to its

liabilities the commissioner of insurance shall notify such company

and its agents to issue no new policies until its funds become equal

to its liabilities.

3108. Transfer of stock pending examination does not 5 ;.> c.69,13s>

re ease liabilities. No transfer of the stock of any domestic insur- = ‘ §m°-9,;_“‘°

ance company made during the pendency of any examination will

release the party making the transfer from his liability for loss which

may have occurred previous to the transfer.

ARTICLE 4.— Paovisross PECULIAB TO DOMESTIC MUTUAL Issua

ANCE Commmns.

‘ 8104. Amount of subscribed insurance required. No 541-0-69-1%

po 'cy shall be issued by a purely mutual insurance company until

not less than two hundred thousand dollars of insurance in not less

than one hundred separate risks have been subscribed for and entered

on its books; but the provisions of this section shall not apply to

county mutual insurance companies.

§ 3105. Insured a member. Notice of meetings. Every

person insured by a domestic mutual insurance company, other than

life, shall be a member while his policy is in force entitled to one vote

for each policy he holds and shall be notified of the time and place of

holding its meetings by a written notice or by an imprint upon the '

back of each policy, receipt or certificate of renewal as follows, to-wit:

The assured is hereby notified that by virtue of this policy he is a

member of the . . . . . . . . . . . . . . . .mutual insurance company, and that

the annual meetings of such company are held at its home office on

the . . . . . . . .day of . . . . . . . . . .in each year at. . . .o’clock.

The blanks shall be duly filled and the same shall be deemed a

suflicient notice.

§ 3106. Same. Every person insured by a domestic mutual life

insurance company shall be a member entitled to one vote and one

vote additional for each five thousand dollars of insurance in excess

of the first five thousand dollars, and shall be notified of its annual

meetings in the manner provided in the last section.

§ 3107. Manner of voting by proxy. Members may vote by

proxy dated and executed within three months and returned and

recorded on the books of the company three days or more before the

meeting at which they are to be used; but no person shall be allowed

as proxy or otherwise to cast more than fifty votes, and no ofiicer shall
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himself, or by another, ask for, receive, procure to be obtained or use

a proxy vote; provided, that this section shall not apply to state

mutual hail insurance companies.

§ 3108. Premium. Contingent liability stated on policy.

Mutual insurance companies shall charge and collect upon their

policies the full mutual premium in cash or notes absolutel payable

and may in their by-laws fix the contingent mutual liabi ity of its

members for the payment of losses and expenses not provided for by

their cash funds; provided, that such contingent liability of a member

shall not be less than a sum equal to and in addition to the cash

premium written in his policy. The total amount of the liabilit of

a policy holder shall be plainly and legibly stated upon the bac of

each policy.

§ 3109. Reserve fund, how used. Any mutual insurance

compan may at a meeting called for that purpose provide for the

accumu ation of a permanent fund by reserving a portion of the net

rofits to be invested and be a reserve for the security of the insured.

uch reservation shall not exceed twenty per cent of said net profits

and when the fund so accumulated amounts to two per cent of the

sum insured by all policies in force the whole of the net profits shall

be divided among the insured at the expiration pf their policies.

The permanent fund so accumulated shall be used for the payment of

losses and expenses, whenever the cash funds of the compan in

excess of an amount equal to its liabilities are exhausted; and when

ever the said fund is drawn upon, reservation of profits as aforesaid

shall be renewed or continued until the limit of accumulation as herein

provided is reached. '

§ 3110. Members entitled to share of net profits. Every

member of a mutual insurance company, except a mutual life insur

ance company, whcnhis policy expires shall be entitled to be paid in

cash his share of the net profits or surplus accrued while his policy

was in force; and shall in like manner be liable to pay his proportion

ate part of any assessments, which may be laid by the company in

accordance with law and his contract on account of losses and

expenses incurred while he was a member.

§ 3111. Distribution of surplus on life policies. Every

_ domestic mutual life insurance company shall annually, or once

in every two, three, four or five years, as it shall determine, and as

may be conditioned in its policies make distribution of all surplus it

may have accumulated since its last dividend of surplus. By such

surplus is here intended all accumulations since its last distribution

of surplus above its debts and reserve computed as provided in section

3095. The distribution shall be upon what is known as the contribu

tion plan and each member upon whose policy no premium is over

due and unpaid shall be entitled to the amount contributed by

his policy to such surplus. Policies which have become payable

before the time when such distribution is made and after the date of

the last previous distribution shall share in the same equitably and

proportionally.

§ 3112. Assessments, when and how made. Whenever a

mutual insurance company other than life, is not possessed of cash

funds above its reinsurance reserve suflicient for the payment of

incurred losses and expenses it shall make an assessment for the

amount needed to pa such losses and expenses upon its members

liable to assessment t erefor in proportion to their several liability.
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The company shall cause to be recorded in a book kept for that

purpose the order for such assessment together with a statement

which shall set forth the condition of the company at the date of the

order, the amount of its cash assets and of the notes of its policy

holders, or other contingent funds liable to the assessment, the '

amount the assessment calls for and the particular losses or other

liabilities it is made to provide for. Such record shall be made and

signed by the directors who voted for the order before any part of the

assessment is collected and any person liable to the assessment may

inspect and take a copy of the same.

§ 3113. Making premium reserve good. Single assess

ment. Cancellation of policies. Double assessments. Re

insurance. \Vhen by reason of depreciation or loss of its funds, or

otherwise, the cash assets of such a company after providing for its

other debts are less than the required premium reserve upon its

policies it shall make good the deficiency by assessment in the mode

provided in the last section; or if the directors are of the opinion that

the company is likely to become insolvent they may, instead of such

assessment, make two assessments, the first determinin what each

policy holder must equitably pay or receive in case o withdrawal

from the company and having his policy canceled, the second what

further sum each must pay in order to reinsure the unexpired term of

his policy at the same rate as the whole was insured at first. Each

policy holder shall pay or receive accordin to the first assessment

and his policy shall then be canceled, unless%1e pays the further sum

determined by the second assessment, in which case his policy shall

continue in force; but in neither case shall a policy holder receive or

have credited to him more than he would have received on having his

policy canceled by a vote of the directors under the by-laws. If

within two months after such alternative assessments have become

collectible the amount of the policies whose holders have settled for

both assessments is less than two hundred thousand dollars, the com

pany shall cease to issue policies; and all policies whose holders have

not settled for both assessments shall be void and the company shall

continue only for the purpose of adjusting the deficiency or excess of

premiums among the members and settling outstanding claims. No

assessment shall be valid against a person who has not been duly,

notified thereof, within two years after the expiration or cancellation

of his policy.

3114. Directors personally liable for not making and

co ecting assessments. If the directors of any mutual insurance

company shall neglect or omit for the space of six months to lay and

use reasonable diligence to collect any assessment they are required

to make, they shall be personally liable for all debts and claims then

outstanding against the company, or that may accrue until such

assessment is laid and put in process of collection. If the treasurer

of such company unreasonably neglects to collect an assessment made

b order of the directors and to apply the same to the payment of the
clsaims for which it was made, he shall be personally liable to the

party havin such claims for the amount of the assessment; and he

may repay iimself out of any money afterwards received for the

company on account of said assessment.
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ARTICLE 5.——PBOVISIONS PEGULIAR To FIDELITY Ixsumxcs

COMPANIES.

§ 31 15. Fidelity insurance and corporate suretyship.

May be sole surety on bonds. Limit of liability. Any com

pany organized to transact fidelity insurance and corporate suretyship

and authorized to do business in this state may make contracts of

insurance to guarantee the fidelity of persons holding positions of

trust in private or public employment or responsibility and. may, if

accepted and approved by the court, magistrate, obligee or person

competent to approve such bond, act as surety upon the ofiicial bond

or undertaking in civil procedure of any person or corporation to the

United States, to the state of North Dakota, or to any county, city,

town, court, judge, magistrate or public oificer or to any corporation

or association public or private; and may also act as surety upon any

bond or undertaking to any person or corporation conditioned upon

the performance of any duty or trust or for the doing or not doing

of anything in such bond specified and upon bonds to indemnify

against loss any person who is responsible as surety upon a written

instrument, or otherwise for the performance by others of any ofiice,

employment, contract or trust. VVhen by law two or more sureties

are required upon any obligation such company is authorized to

insure, it may act as sole surety thereon and may be accepted as such

by the court, magistrate or other ofiicer or person authorized to

approve the sufiiciency of such bond or undertaking; and nothing

contained in these codes shall be construed to forbid the acceptance

of a qualified foreign corporation as joint or sole surety on any such

bond. No such company shall incur in behalf or on account of any

one person, partnership, association or corporation a liability for an

amount larger than one-tenth of its paid up capital, unless it shall be

secured from loss thereon beyond that amount by deposit with it in

pled e or conveyance to it in trust for its protection of property equal

in va ue to the excess of its liability over such limit.

ARTICLE 6.—PRov1sIONs PECULIAR TO Foaaren Iusuaasca

COMPANIES.

§ 31 16. Conditions of admission. Articles and statement

flled. Must be legally organized. Appoint commissioner

its attorney for service. Resident agents. No foreign insurance

company shall directly or indirectly take any risk or transact the

business of insurance in this state until:

1. It shall deposit with the insurance commissioner a certified

copy of its articles of incorporation and a statement of its financial

condition and business in such form and detail as he may require,

signed and sworn to by its president and secretary or other proper

officers.

2. It shall satisfy the insurance commissioner that it is fully and

legally organized under the laws of its state or govemment to do

the business it proposes to transact; that it has a fully paid up and

unimpaired capital, exclusive of stockholders’ obligations of any

description, of an amount not less than is required by section 3097

and, if a mutual company, that its assets are not less than is required

by section 3104; that such capital or net assets are well invested and
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immediately available for the payment of losses in this state; and

that it insures on any single hazard a sum no larger than one-tenth of

its net assets.

3. It shall by a duly executed instrument, filed in his office, con

stitute and appoint the commissioner of insurance and his successors

its true and lawful attorney upon whom all process in any action or

proceeding against it may be served and therein shall agree that any

process which may be served upon its said attorney shall be of the

same force and validity as if served on the company and that the

authority thereof shall continue in force irrevocable so long as any

liability of the compan remains outstanding in this state. Service

upon such attorney sha l be deemed suflicient service upon the com

pany. Whenever process against any foreign insurance company,

doing business in this state, shall be served upon the commissioner of

insurance, he shall forthwith mail a copy of_ such process, postage

prepaid, and directed to such company at its principal place of busi

ness, or if it is a foreign company, to its resident manager in the

United States, or to such other person as may have been previously

designated by it by written notice filed in the ofice of the commis

sioner of insurance. As a condition of valid and effectual service the

plaintiff shall pay to the commissioner of insurance at the time of

service the sum of two dollars, which the plaintiff shall recover as

taxable costs if he shall prevail in his action. The commissioner

shall keep a record of all such process which shall show the time and

hour of service.

4. It shall appoint as its agents in this state only residents thereof.

r

.-XRTICLE |'.-—PROVISIONS COMMON TO ALL INSURANCE COMPANIES.

§ 31 17. Limit of risk. No company organized under this

chapter, or transacting business in this state shall expose itself to loss § -

on any one risk or hazard to an amount exceeding ten per cent of its

paid up capital, exclusive of any guarantee, surplus, or special reserve

fund, unless the excess shall be reinsured in some other good reliable

<-ompany.

§ 3118. Limit of risk in single city. No fire insurance com

pany shall insure in any one town or city property, other than dwell

ing houses, to an amount exceeding its net assets, and when from

any cause the company has at risk in any town or city an amount as

aforesaid in excess of its net assets it shall forthwith by reinsurance

or by cancellation of policies and return of unearned premiums there

on to the insured reduce the amount of the insurance to the author

ized limit. But no policy shall be canceled under the provisions of

this section until after notice to the holder.

§ 3119. Annual statement. Publication thereof. Every

-1
O

am ‘<1.

. 69. l&‘45.

insurance company doing business in this state must transmit to the g 18.1-.. 33. 18%;.

commissioner of insurance a statement of 1ts condition and business 5 }_',,°_';3_' }§;0j

for the year ending on the preceding thirty-first day of December, 1* 1 33189“

which shall be rendered not later than the first Monday of February

in each year. Foreign insurance companies shall have until the fol

lowing first day of December to transmit their statements of business,

other than that taken in the United States. Such statement must

be published at least three times in a newspaper of general circula

tion printed and published in each judicial district of the state in

which such insurance company shall liave an agency. Statements
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§ 17. c. 69.1885.

am’d.

for publication shall be made out on blanks furnished b the commis

sioner of insurance and the certificate of authority o the commis

sioner of insurance for the company to do business in this state

shall be published in connection with such statement. Proof of pub

lication shall be filed with the commissioner of insurance in all cases

within four months from the time of the filing of the annual state

ment. Such publications shall be made at half of the authorized

rate for publishing legal notices. The commissioner of insurance

shall select three newspapers of general circulation, published in each

of the judicial districts, from which such company shall select one in

which such statements shall be published.

§ 3120. Contents of annual statement. The annual state~

ment required by the last section must be in form and state particu

lars as follows:

1. The name of the company and where located.

2. The amount of capital stock actually paid in cash.

3. The property or assets of the company, speciflying:

(a) The value, as nearly as may be, of the rea estate owned by

the company.

(b) The amount of cash on hand in the ofiice.

(c) The amount of cash on deposit in banks.

(d) The amount of cash in the hands of agents and in course

of transmission.

(e) The amount of loans secured by bonds and mortgages,

being first lien on real estate worth double the amount of the sum

loaned thereon.

(f) The amount of stocks and bonds owned by the company,

specifying the amount, number of shares, and the market value of

each kind of stock on the day of making the statement.

The amount of stock held by it as collateral security for

loans with the amount loaned on each kind of stock, the par value

and market value thereof on the day the statement is made.

(h) The amount of all other sums due the company.

4. The liabilities of such company, specifying:

(a) The amount of losses unpaid.

(b) The amount of claims for losses resisted by the company.

(c) The whole amount of unearned premiums on outstanding

risks.

(d) The amount of dividends declared and due and remaining

aid. '

(e) The amount of dividends, if any, declared and not yet due.

(f) The amount of money borrowed and remaining unpaid, and

the securit , if any, given for the payment thereof.

( ) he amount of all other existing claims.

5. he income of the company during the preceding year,

specifying:

(a) The whole amount of interest received, stating separately

the amount of interest received on loans in the state of North Dakota.

(b) The whole amount of cash premiums received, stating sepa

rately the amount of premiums received.on policies written in the

state.

(cl The whole amount of income received from all sources.

6. Expenditures during the preceding year, specifying:

(a) The whole amount of losses paid during the preceding year

stating how much of the same accrued prior and how much subsc

unp
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quent to the date of the preceding statement; also stating separately

the amount of losses paid upon risks taken in this state and how much

accrued prior and how much subsequent to the precedin statement.

(b) The amount of dividends paid during the prece ing year.

(c) The whole amount of fees and commissions paid to ofiicers

and agents during the preceding year.

(d) The amount of taxes paid during the preceding year, stat

ing separately the amount paid in this state.

(e) The amount of fees paid the commissioner of insurance of

this state.

(f) The whole amount paid for salaries for oflicers and agents

during the preceding year.

(g) The whole amount of all other expenditures.

7. Such statement shall further specify:

(a) The gross amount of risks taken during the preceding year,

stating the amount in this state separately.

(b) The whole amount of risks outstanding.

(c) The whole amount of losses incurred during the year, in

cluding those claims not yet due, stating separately those incurred in

this state.

(d) The number of agents in this state.

§ 3121. Statements verified. Duty of commissioner. Such

statements must be verified by the signature and oath of the pres

ident or vice president and of the secretary of a domestic insurance

company, and by the manager or general agent of a foreign company

doing business in this state; and it shall be the duty of the commis

sioner of insurance to cause the information contained in such

statements to be arranged in a tabular form and printed annually for

distribution to the companies doing business in this state and

for transmission to the legislative assembly with his biennial report.

§ 3122. Statements of receivers. It shall be the duty of all

receivers of insurance companies on or before the thirtieth day

of June of each year and at any other time, when required by the

commissioner of insurance, to make and file annually statements of

their assets and liabilities and of their income and expenditures in the

same manner and form as the ofiicers of such companies are required

by law to make and for refusal or neglect to make and file the same

they shall be subject to the same penalty.

§ 3123. Inquiry into condition of companies. The com

missioner of insurance is authorized and empowered to address any

inquiries to any insurance company doing or applying for permission

to do business in this state in relation to its doings or condition or

any other matter connected with its transactions and it shall be

the duty of any such company so addressed to reply promptly in

writing to any such inquiries.

§ 3124. Agents must not act without certificate. No a ent

shall act for any insurance company directly or indirectly in ta ' g

risks or transacting the business of insurance without procuring

from the commissioner of insurance a certificate of authority, stating

that such corporation or company has complied with all the requisites

of this chapter. The statements and evidences of investment required

by this chapter shall be renewed from year to year in such manner

and form as are required by this chapter and the commissioner

of insurance on being satisfied that the capital, securities and invest

§ 19. C. 69. l-‘$\.'i.

am'd.

§ 37. 6.69.1885.

am‘d.

§ 15. c. 73, 1891.

am'd.

§ c. 69. 1885.

am'd.
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ments remain secure as hereinbefore provided shall furnish a renewal

of the certificate as aforesaid.

§ 3125. Examination before granting certificates. When

domestic companies examined. Examination of foreign

companies. Expenses. Before granting certificates of authority

to an insurance company to issue policies or make contracts of

insurance the commissioner of insurance shall be satisfied by such

examination and evidence as he sees fit to make and require that such

company is duly qualified under the laws of the state to transact bus

iness therein. As often as once in two years he shall personally, or

by his deputy or chief clerk, visit each domestic insurance company

and thoroughly inspect and examine its affairs, especially as to its

financial condition and abilit to fulfill its obligations and whether it

has complied with the law. £1

any such company whenever he" deems it prudent to do so or upon

the request of five or more of the stockholders, creditors, policy

holders or persons pecuniarily interested therein who shall make affi

davit of their belief, with specifications of their reasons therefor, that

such company is in an unsound condition. VVhenever he deems it

prudent for the protection of policy holders in this state he shall in

like manner visit and examine, or cause to be visited or examined by

some competent person appointed by him for that purpose any for

eign insurance company applying for admission, or already admitted,

to do business by agencies in this state and such company shall pay

the proper charges incurred in such examination, including the expense

of the commissioner or his deputy. For the purposes aforesaid the com

missioner .or person making the examination shall have free access to

all books and papers of an insurance company that relate to its busi

ness and to the books and papers kept by any of its agents and may

summon as witnesses and examine under oath the directors, officers,

agents and trustees of any such company and any other persons in

relation to its affairs, transactions and condition.

§ 3126. Authority revoked for false statement. When

revocation set aside. If the commissioner of insurance has, or

shall have at any time after examination reason to believe that any

annual statement or other report, required or authorized by this article

made or to be made out by an ofiicer or agent of any insurance com

pany is false, it shall be the duty of said commissioner of insurance

immediately to revoke the certificate of authority of such company

and mail a copy of such revocation to such company, and to the

agents thereof in this state and such company and its agents after

such notice shall discontinue the issuance of any new policies or the

renewal of any policy previously issued; and such revocation shall

not be set aside nor any new certificate of authority be given until

satisfactory evidence shall have been furnished to said commissioner

of insurance that such company is in substance and in fact in the

condition set forth in such statement or report and that all require

ments of this article have been fully complied with.

3127. Commissioner must ascertain net cash value of

' e policies. The commissioner of insurance shall, at the expense

of the company, as soon as practicable after statements are filed, pro

ceed to ascertain the net cash value of all life insurance policies in

force. The commissioner of insurance, may however, accept such

valuation from the proper oflicer of the company or the insurance

oflicer of the state in which such company is located, should he deem

§ 21-K, c. 69, 1885.

annl.

§ 12, c. 73. 1691.

am’d.

e shall also make an examination of ~
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it expedient so to do. Vvhen the actual funds of any life or accident

insurance company doing business in this state are not of a net value

equal to the net value of its policies according to the combined

experience or actuaries’ rate of mortality, with interest at four per

cent per annum, it shall be the duty of the commissioner of insurance

to give notice to such company and its agents to discontinue the

issuance of new policies in this state until its funds have become

equal to its liabilities, valuing its policies as aforesaid. Any oflicer

or agent, who after such notice has been given issues or delivers a

new policy from and in behalf of such company before its funds have

become equal to its liabilities as aforesaid shall forfeit for each offense

a sum not exceeding one thousand dollars.

§ 3128. When and how authority revoked. Foreign

company. Domestic company. Injunction. Power of

court. If the commissioner of insurance is of opinion upon exam

ination or other evidence that a foreign insurance company is in an

unsound condition, or if it has failed to comply with the law, or if it,

its ofiicers or agents, refuse to submit to examination, or to perform

any legal obligation in relation thereto or, if a life insurance com

pany, that its actual funds, exclusive of its capital, are less than its

liabilities, he shall revoke or suspend all certificates of authority

granted to it or its agents, and shall cause notifications thereof to be

published three times, once in each week for three successive weeks,

in some newspaper published at the seat of government and no new

business shall thereafter be done by it or its agents in this state while

such default or disability continues, nor until wits authority to do busi

ness is restored by the commissioner. If upon examination he is of

the opinion that any domestic insurance company is insolvent, or has

exceeded its powers or has failed to comply with any provisions of

law or that its condition is such as to render its further proceedings

hazardous to the public or its policy holders, he shall apply to the

district court of the county in which the principal office of the

company is located to issue an injunction -restraining it in whole or

in part from further proceeding with its business. The court or

judge may, in discretion, issue an injunction forthwith or upon notice

and hearing thereon, and after a full hearing of the matter may dis

solve or modify such injunction or make it perpetual, and may make

all orders and decrees needful in the premises and may appoint agents

or receivers to take possession of the property and efiects of the com

pany and to settle its affairs according to the course of proceedings in

equign

§ 129. Insurance by resident agents only. No insurance _e§1.-.

company shall do business in this state, except through its authorized

agents who must be residents of and have their office or place of busi

ness in this state. All policies not written in accordance with the

foregoing provisions shall be deemed a violation of this article.

§ 3130. Penalty for not making statement. For false

statement Any insurance company doing business in this state

that neglects to make the statements .in the manner and within the

time in this article required shall forfeit one hundred dollars for each

day’s neglect, and upon notice by the insurance commissioner to that

effect, its authority to do new business shall cease while such default

continues and every such company that willfully makes false state

ments shall be liable to a fine of not less than five hundred dollars nor

more than one thousand dollars. Any new business done by the
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insurance company after neglect to make the required statements '

shall be deemed to be done in violation of law.

§ 3131. Penalty when there is no specific provision. For

violation of any provision of this chapter when no penalty is

specifically provided for herein the offender shall be punished by a

(fiine of not less than one hundred dollars nor more than five hundred

ollars.

§aa.e.q9.1ssa. § 3132. Fees. There shall be paid by every company doing
am ‘I’ business in this state, except county mutual insurance companies,

the following fees:

Upon filing articles of incorporation, or copies thereof, twenty-five

dollars.

Upon filing the annual statement, ten dollars.

fior each certificate of authority and certified copy thereof two

do ars.

For every copy of any paper filed in the insurance department, the

sum of twenty cents per folio; and for affixing the official seal on

such cop and certifying the same, the sum of one dollar.

For official examination of companies under this article the actual

expense incurred, not to exceed ten dollars per day.

§ 20_c_1;,,189,_ § 3133. Same conditions, imposed on companies of other

“'""‘- states as they impose on domestic companies. Whenever the

laws of an other state of the United States or foreign country shall

- require 0 insurance companies incorporated under the laws of this

state, or of the agent thereof, any deposits of securities in such state

for the protection of policy holders or otherwise, or any payment for

taxes, fines, penalties, certificate of authority, license or fees greater

than the amount required for such purposes from similar companies

of other states by the then existing laws of this state, then and in

every such case, all insurance companies of such states establishing or

having heretofore established an agency in this state, shall be and are

hereby required to make the same deposit for a like purpose with the

state treasurer of this state, and to pay to the commissioner of insur

ance an amount equal to the amount of such charges and payment

imposed by the laws of such other states upon the companies of this

state and the agents thereof.

ARTICLE 8. —-COUNTY MUTUAL COMPANIES.

S ,_ ,._ 6,_ 188-,_ § 3134. Who may form company. Any number of persons,

51- 3- "'189°- not less than fifty, residing in any five adjoinin counties in this

state, who collectively own property of not less t an fifty thousand

dollars in value which they desire to insure, or any number of per

sons not less than twenty-five, residing in any one count , owning

property of not less than twenty-five thousand dollars in va ue which

they desire to insure, may form a corporation for mutual insurance

against loss or damage by fire, lightning, hail and cyclone, which

shall possess the powers and be subject to the duties and liabilities

of other insurance companies, except as herein otherwise provided.

The principal ofiice of the company must be located within the

limits of the county or counties in which the incorporators reside.

The name of the county together with the word county shall be em

braced in the corporate name of the company when organized by the

residents of a single county.
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§ 3135. General management in board of directors.

Term Of ofice. The eneral management of the business of such

company shall be veste in a board of not less than five nor more

than thirteen directors, each of whom shall during his term of ofiice

be a policy holder in the company. Such directors shall be elected

annually and shall hold their ofiice for one year and until their suc

cessors are elected and qualified.

§ 3136. Separate funds for hail and other insurance. In

all cases of insurance against loss or damage by hail, it shall be the

duty of such company to keep a separate and distinct record of all

interest, premiums and policies of insurance relating to such hail

insurance and no note, premium, undertaking, or policy of insurance

which shall be received, issued or delivered for any insurance against

loss by hail shall be used in any connection with insurance against

loss or dama e by reason of any other cause, and no moneys, pre

miums or fun s arising out of or received for insurance against loss or

damage by hail shall be used in the payment of any loss or damage

by reason of fire, li htning, or cyclone, and no moneys, premiums or

funds arising out 0 or received for insurance against loss or damage

by fire, lightning and cyclone shall be used in the payment of any

loss or damage by hail.

§ 3137. Cash premium or note in hail insurance. Con

ditions of policy. Every person insuring grain against loss or

damage by hail shall, except when a cash premium is paid, execute

and deliver to such company his promissory note, bearing even date

with the policy issued to him therefor, together with such security as

may be required by the board of directors or the by-laws of such

company. In case of insurance against loss or damage by hail the

directors of such company may issue policies signed by the president

and secretary, agreeing in the name of the company to pay all losses

or damages by hail, or such pro rata share of such loss or dam e as

can be paid out of the highest limit of the liabilities of the mem ers,

which liabilities shall be established by the by-laws of such company

befprelthe issuing of any policy of insurance against loss or damage

b iai . .
y§ 3138. Adjusters of hail losses. Notice of loss. Dis

agreement of adjuster and insured. It shall be the duty of the

board of directors’ to appoint one or more adjusters, prescribe their

duties and fix their compensation, requiring them to report to the

president or secretary upon all losses or damage by hail adjusted by

them. Upon any loss or damage by hail, the party sustaining the

same shall immediately notify the secretary or a duly appointed

adjuster of such loss or damage. In case the adjuster and party

sustaining the loss cannot agree the claimant may then appeal as pro

vided for in section 3141 and notice of loss or damage by hail shall

be the same as is prescribed in said section.

§ 3139. By-laws may provide sinking fund for different

departments. Any company organized under this article may pro

vide in its by-laws for creating a fund of not to exceed fifteen thous

and dollars in the hail department and of not to exceed three thous

and dollars in the fire, lightnin and cyclone department, the by-laws

to set forth the manner in whic such funds shall be created and the

purpose to which they shall be applied.

3140. Undertaking given, if other than hail insurance.

Cash payment. Every person insured against loss or damage by

§ 2, c. 6'7. 1887.

am’d.

§ 6, 0. 6'1, 1887.

§ 7, 0. 67, 1887.

§ 8. c. 67. 1887.

am‘<l.

§ 9. C. 6'1. 1887. '

’(l.
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§ 10. 0. 67. 1887.

a.m’d.

§ l1. 0.67.1887.

am’d.

§ 12, c. 67. lt\S7.

. assi

fire, lightning and cyclone shall give his undertaking, bearing even

date with the policy so issued to him, binding himself, his heirs and

s, to pay his pro rata share to the company of all losses or dam

age y fire, lightning and cyclone, which may be sustained by any

member thereof and every such undertaking shall within five days

after the execution thereof be filed with the secretary in the oflice of

the company and shall remain on file in the ofiice, except when

required to be produced in court as evidence. He shall also at the

time of receiving such insurance pay such percentage in cash, or such

reasonable sum named in the policy as may be required by the rules

and by-laws of the company.

§ 3141. Notice of loss. Contents. Committee to adjust.

Arbitration if disagreement. Every member of such company

who may sustain loss or damage b fire, lightning or cyclone shall

immediately notify the secretary o such company, or in case of his

absence, the president thereof, specifying the property destroyed, the

damage and cause thereof, which oflicer shall forthwith ascertain and

adjust the amount of such loss or damage or forthwith convene the

directors of such company whose duty it shall be to appoint a com

mittee of not more than three members of such company to ascertain

the amount of such loss and in case of the inability of the parties to

agree upon the amount of such damage the claimant shall choose a

disinterested party and the company shall choose a disinterested

party who shall constitute a board of arbitration to settle such loss

and in case these parties cannot agree they shall choose a third party

to act with them and such board of arbitration shall have power to

examine witnesses and to determine all matters in dispute and the

decision of such board shall be final.

§ 3142. Property classified according to risk. Assess

ments. Basis of. When made. Such company may classify

the property insured at the time of issuing the policy thereon under

different rates corresponding as nearly as may be to the nature of the

risk attachin to the kind of property insured. Whenever the amount

of any loss siiall have been ascertained, if it exceeds the amount of

the cash funds of the company applicable to the payment of such

loss, the president shall convene the directors of the company who

shall make an assessment sufficient at least to pay such loss upon all

members of the company having property insured belonging to the

same department as that on which the loss occurred. Such assess

ment shall be in proportion to the sums obtained by multiplying the

amount of insurance granted by the several policies by the rate of

premium applicable to the property covered by the policies respect

ively. No assessment for loss or damage by hail shall be made prior

to the first day of September of the year in which the loss occurred.

§ 3143. Secretary to give notice of and collect assess

ments» It shall be the duty of the secretary, whenever such assess

ments shall have been completed, to notify every person composing

such company by letter sent to his post office address of the amount

of such loss and the sum due from him as his share thereof and the

time when and to whom such payment is to be made and such time

shall not be less than thirty days nor more than sixty days from the

time of such notice. And no company organized under the provis

ions of this article shall be liable in any action at law or otherwise

for the recovery of any loss or damage by hail before the fifteenth

day of November of the year in which such loss occurred.
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§ 3144. _ Suits for assessments. Individual liability of 5 13,c.6j.1887.

directors. Suits at law may be brought against any member of such am d‘

company who shall refuse or ne lect to pa any assessment made

upon him under the provisions 0 this artic e, and the directors of

such company who shall willfully neglect to perform the duties im

posed upon them under the provisions of this article shall be liable

in their individual capacity to the person sustaining such loss.

§ 3145. What may be insured. No company formed under § 14, c. eel. 1331.
the provisions of this article shall insure any property beyond the am '

limits of the district comprised in the formation of the company, nor

shall it insure any property other than detached dwellings and

their contents, farm buildings and their contents, school houses and

school furniture therein, church buildings and furniture therein, live

stock only on the premises or running at large and hay or grain in

bin or stack, or growing grain against damage by hail, nor shall they

insure any property within the limits of any incorporated city or

villa e in this state.

146. Election of directors. Proxy. Who members. §15- 6- Qt 188?
The directors of each company so formed, shall be chosen by a vote am '

at the annual election thereof which shall be held on the first Tues

day in June of each year and every member shall have one vote; but

no person shall vote by proxy at such election; provided, that in any

company organized under the provisions of this article whose policies

of insurance shall not run for a longer period than one year, all per

sons holding policies of insurance therein durin the year immedi

ately preceding the annual election shall be consi ered as members of

said company and ‘shall be entitled to vote at such election.

§ 3147. HOW member may withdraw. Any member of the § 17-@-67-1~‘8"'

company may withdraw therefrom at any time by givin ten days’

notice in writing to the president or secretary thereof an by paying

his share of all claims existing against the company at the expiration‘

of the ten days.

$1 3148. When nonresidents may become members. Can- §1B.c.e1.1ss1.
ndt be directors. Nonresidents of any county in this state, own- amid‘

ing property therein, may become members of any company incor

porated under this article and shall be entitled to all rights and

privileges pertaining thereto, except that they cannot become directors

in such company.

§ 3149. Term of existence. No company formed under this §2°-C-67-18%

article shall continue for a longer term than thirty years.

§ 3150. Annual statement submitted to members. The

secretary of the company shall prepare and submit to the members

thereof at each annual meeting a copy of the annual statement re

quired to be filed with the commissioner of insurance as provided in

section 3119.

§ 3151. Subject to preceding articles. In all other respects

companies organized under this article shall be subject to the pro

visions of the preceding articles of this chapter.

ARTICLE 9.——CHA'1"l‘EL Monresoss IN APPLICATIONS.

5 3152. Chattel mortgage void unless on separate paper. § 1- 0- 19- 1-W

It ‘shall be unlawful for any insurance company, or any agent or

solicitor therefor within this state, to take or procure to be taken

An ’-\?- V
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§ 511. Civil (‘.

§ 512. Clvll (‘.

am’d.

upon the property to be insured, or any other property, a chattel

mortgage, securing the payment of the premium due or to become

due, includin policy fees, or any part thereof, unless such chattel

mortgage shal be printed or written upon a separate and distinct

paper from the application, and no mortgage given in violation of

the provisions of this section shall be valid or binding upon the party

executin the same, but shall in all things be null and void.

§ 315 . Penalty for violating last section. Any insurance

company, or any agent or solicitor thereof, violating the provisions of

the last section shall be deemed guilty of a misdemeanor. And such

company shall forfeit all its rights and privileges under its articles of

incorporation. '

C H A P T E R l 5.

MINING AND MANUFACTURING CORPORATIONS, ETC.

§ 3154. How formed. Term of existence.

for mining, manufacturing and other industrial pursuits may be

formed as provided in chapter eleven; and such corporations have all

the rights and are subject to all the duties, restrictions and liabilities

therein mentioned, so far as the same apply or relate to such corpora

tions, but the term of existence of any such corporation shall not

exceed twent years.

3165. urpose must be stated. Cannot loan to stock

ho der. Penalty. The purposes for which an such corporation

shall be formed must be distinctly and definite y specified in the

articles of incorporation, and it must not appropriate its funds to any

Corporations

' other purpose nor must it loan any of its money to any stockholder

§ 513. Clvll (‘.

§ 511, l'l\'il ('.

therein; and if any such loan or misappropriation is made, the officers

who shall make it, or who shall assent thereto, shall be jointly and

severally liable to the extent of such loan or misappropriation and

interest and for all the debts of the corporation contracted before the

repayment of the sum so loaned or misappropriated.

§ 3156. Accounts. Publicity. Statement. Regular books

of accounts of all the business of such corporation must be kept,

which with the vouchers shall be at all reasonable times open for the

inspection of any of the stockholders; and as often as once in each

year a statement of such accounts shall be made by order of the

directors and laid before the stockholders.

§ 3157. Stockholders liable for labor. The stockholders of

any corporation formed for the purposes mentioned in this chapter

shall be jointly and severally liable in their individual capacities for

all debts due to mechanics, workmen and laborers employed by such

corporation, which said liability may be enforced against any stock

holders by an action at any time after an execution a ainst such cor

poration shall be returned not satisfied; provided, suc action is com

menced within four months; and provided always, that if any stock

holder shall be compelled by any such action to pay the debts of any

creditor, or any part thereof, he shall have the right to call upon all

the stockholders to contribute their part of the sum so paid by him

as aforesaid, and may sue them jointly or severally or any number of
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them and recover in such action the ratable amount due from tl1e

person or persons so sued.

§ 3158. Annual report. Contents. How verified. Every

such corporation shall annually within twenty days from _the first day

of Janua make a report which must be published in some news

paper pub 'shed at or nearest to the place where the business of said

corporation is carried on, which report must state the capital stock

and theamount thereof actually paid in, the amount and nature of its

indebtedness and the amounts due the corporation, the number and

amount of dividends and when paid and the net amount of profits.

The said report must be signed by the president and a majority of

the directors and be verified by the.oath of the president or secretary

of the corporation and filed in the otfice of the register of deeds of

the county where the business of the corporation is carried on; any

person who willfully neglects, fails or refuses to make, sign or pub

lish the report as provided in this section shall be guilty of a misde

meanor.

§ 3169. Demand for statement. Penalty for refusal.

Whenever any person or persons owning twenty per cent of the capi

tal stock of any corporation formed for the purposes mentioned in

this chapter shall present a written request to the treasurer thereof

that they desire a written statement of the aifairs of the corporation,

he must make such statement under oath, embracing a particular

account of all its assets and liabilities in detail and deliver the same

to the persons presenting the written request within twenty days after

such presentation; and such treasurer shall also at the same time place

and keep on file in his office for six months thereafter a copy of such

statement, which shall at all times during business hours be exhibited

to any stockholder of such corporation demanding an examination

thereof; the treasurer, however, shall not be required to make or deliver

such statement in the manner aforesaid oftener than once in every

six months. If such treasurer neglects or refuses to comply with the

provisions of this section he shall forfeit and pay to the person pre

sentin such written request the sum of fifty dollars and the further

sum 0 ten dollars for every twenty-four hours thereafter until such

statement shall be furnished, to be sued for and recovered in an

action.

§ 3160. Oflce out of state. Main ofilce in state. Any

corporation formed for the purposes mentioned in this chapter may

provide in the articles of incorporation for having a business ofiice

without this state at any place within the United States and to hold

any meeting of the stockholders or directors of the corporation at

such oflice so provided for; but every such corporation having a bus

iness office out of this state must have its main oflice for the trans

action of business within this state to be also designated in such

articles.

§ 3161. Directors liable for violating law resulting in

insolvency. If any such corporation shall willfully violate any of

the provisions of this chapter relating or applying to such corpora

tion and shall thereby become insolvent, the directors ordering or

assenting to such violation shall jointly and severally be liable in an

action founded upon this statute for all debts contracted after such

violation.

§ 515, Civil (7.

§ 516. (‘lvil C.

§ 517» Clvll (.'.

§ 518. Civil C.
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§ 523, own c.

§ 529, own c.

§ 530. Civil G.

§ 531. Clvll C.

§ 53?, (‘lvll C.

§ 533. Civil (‘

CHAPTER

BRIDGE CORPORATIONS.

16.

§ 3162. Articles. Contents. Filing. The term of exist

ence of a bridge corporation shall not exceed twenty years; and in

addition to the matters required in section 2861 every corporation

formed for the purpose of constructing a bridge over any stream of

water must in the articles of incorporation specify as follows: The

4 place where such bridge is to be built and over what stream; that the

banks on both sides of the stream where such bridge is to be built

are owned by such corporation, or that it has obtained in writin the

consent of the owners of the banks, where the bridge is to be bui t, to

build the bridge or that the banks at such place are included within

and part of a public highway, and in such case that the consent in

writing of the board of county commissioners of the county or counties

for the erection of such bridge by such corporation has been obtained,

and it must file a certified copy of its articles of incorporation in the

office of the register of deeds of the county or counties in which its

bridge or any part thereof is situated or to be located.

§ 3163. No tolls without authority from county commis

sioners. No such corporation shall construct, or take tolls on, a

bridge until authority is granted therefor by the board of county

commissioners of the county or counties in which it is to be located.

§ 3164. When franchise forfeited. Every such corporation

also ceases to be a body corporate:

1. If within six months from the issue of its certificate by the

secreta of state it has not obtained such authority from the board

or boar s of county commissioners as mentioned in the last section;

and if within one year thereafter it has not commenced the construc

tion of its bridge and actually expended thereon at least ten per cent

of its capital stock.

2. If within three years from the issuing of its certificate of incor

poration the brid e is not completed.

§ 3166. Briggs must be in good condition. Ever brid e

corporation must at all times keep the bridge in good and sa e con i

tion for travel both night and day, unless it is rendered impassable by

reason of floods or high water; and if it is destroyed by fire or other

causes the corporation must rebuild within a period of one year from

such destruction, or its corporate rights shall be forfeited and cease

to exist.

§ 3166. T011 rates posted. Penalty for excessive toll.

Such corporation previous to receiving and as a condition precedent

to the right to receive any toll upon the use of its bridge must set up

and keep in a conspicuous place on the bridge a board on which must

be written, painted or printed in a plain and legible manner the rates of

toll which shall have been prescribed by the board of county com

missioners; and if such corporation shall demand or receive any

greater rate of toll than the rates so prescribed it shall be subject to

a fine of ten dollars for each ofiense, to be recovered in an action by

the party ag rieved or by any public ofiicer makin the‘ complaint.

§ 3167. o tolls when bridge in bad con 'tion. Penalty.

No such corporation shall demand or receive toll whenever said

bridge is not in good and safe condition for use and any person hav
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ing paid toll on such bridge and finding the same in ‘a bad or unsafe

condition for loaded wagons or teams shall have the right to make

complaint before any justice of the peace in the county or counties

in which the bridge is located, who shall thereupon summon the said

corporation through its toll gatherer, officers or directors to appear

before him to answer the complaint within not over five days from

the date thereof, and if upon the hearing it is found that the bridge

is not in a good and safe condition for use, or is in a bad condition

and unsafe for loaded wagons or teams, the justice of the peace must

impose a fine not less than ten dollars nor more than fifty dollars upon

such corporation and he must thereupon enter judgment and issue

his order that no toll be collected upon said bridge until it is put in

good repair and safe condition.

§ 3168. Passage prevented until toll paid. Unlawful

interference. Each toll gatherer may prevent from passing through

his gate all persons, animals or vehicles subject to toll until he shall

have received, respectively, the tolls authorized to be collected, and if

he willfully or unreasonably hinders or delays any such persons, ani

mals or vehicles from passing, when the lawful toll has been paid or

tendered, he shall forfeit and pay for each offense a sum not less than

five dollars nor more than twenty-five dollars, to be recovered in an

action by the party aggrieved.

§ 3169. Penalty for unlawful passing. Every person who

forcibly, willfully or fraudulently passes over such bridge without hav

ing paid or tendered the legal toll for himself and the property in his

charge shall for each offense forfeit and pay to the corporation injured

a sum not exceeding twenty-five dollars, to be recovered in an action

in the name of such corporation.

§ 3170. Annual report to county board. The president and

secretary of every bridge corporation must annually within twenty

days from the first day of January report under oath to the board of

county commissioners of the county in which the articles of incor

poration are filed, specifying as follows: The costs of constructing

and providing all necessary appendages and appurtenances of their

bridge; the amount of all moneys expended thereon since its construc

tion for repairs and incidental expenses; the capital stock, how much

paid in and how much actually expended thereof; the amount received

(luring the year for tolls and from all other sources, stating each

separately; the amount of dividends made; the indebtedness of

the corporation, specifyin for what it was incurred; the net amount

of profits; and such other acts and particulars respecting the business

of the corporation as the board of county commissioners may require.

§ 3171. Publication of report. Penalty for failure. Such

corporation must cause the report required in the preceding section

to be published for four weeks in a newspaper published in the town

or city nearest such bridge. A failure to make such report and to

publish it as aforesaid subjects the corporation to a penalty of two

hundred dollars; and for every week permitted to elapse after such

failure an additional penalty of fifty dollars, payable in each case to

the county or counties from which the authority to construct and take

tolls is derived at the suit of such county or counties. All such cases

must be reported by the boards of county commissioners to the state’s

attorney, who must commence an action therefor.

§ 5:34. (‘Ml C.

§ 535. (‘lfll C.

§ 536. (‘lvil C.

§ 537- Clvll G.
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§ 543. (‘tvil C.

am‘d.

§ an. (‘Ml (‘.

§ 515. own (‘.

51, c. 49. Pol. C.

CHAPTER l7.

RELIGIOUS, EDUCATIONAL AND BENEVOLENT COR

PORATIONS.

ARTICLE l.—GENERAL PROVISIONS.

§ 3172. HOW formed. A corporation for religious, educational,

' benevolent, charitable or scientific purposes may be formed in the

manner provided in chapter eleven. °

§ 3173. Annual report. The trustees or directors of all such

corporations must annually make a full report of all their property,

real and personal, including property held in trust by them, and of

the condition thereof and of all their affairs to the members of the

corporation for which they are acting.

§ 3174. May acquire and sell property. All such corpora

‘ tions shall have power to acquire property, both real and personal, b '

purchase, devise or bequest and to hold the same and may sel _.

exchange or mortgage any or all property held or owned by them in

the manner determined by their by-laws or by a majority vote of their

members at a meeting called for that purpose.

3175. By-laws. Such corporations may in their by-laws in

addition to the provisions of section 2884 provide for:

1. The qualification of members, mode of election and terms of

admission to membership.

2. The fees of admission and dues to be paid to their treasury by

members.

3. The expulsion and suspension of members for misconduct or

nonpayment of dues; also for restoration to membership.

4. Contracting, securing, paying and limiting the amount of their

indebtedhess.

0. ‘Other regulations not repugnant to the law of the state and

consonant with the objects of the corporation.

§ 3176. Subsequent members have equal rights. Mem

bers admitted after incorporation have all the rights and privileges

and are subject to the same responsibilities as members of the asso

ciation prior thereto. .

§ 3177. Membership rights personal. No member, or l1is

legal representative, must dispose of or transfer any right or privilege

conferred on him by reason of his membership of such corporation.

or be deprived thereof, except as herein provided.

§ 3178. Title vests in successors in trust. All grants or

deeds from private individuals, or acts of legislative bodies, trans

ferring, conveying or granting real estate in this state to any bishop,

dean, rector, vestryman, deacon, director, minister or any other officer

or ofiicers of any church or organized religious society in trust for the

use and benefit of such society of which they are such ofiicer or

officers, which have been or may be made, done or executed shall vest

in their successor or successors in oflice, or other ofiicer which such

society may at any time designate, all the legal or other title, to the

same extent and in all respects the same, as trustee of such trust for

the use and benefit of such society, which such bishop, dean, rector,

vestryman, deacon, director, minister or other oflicer or officers had

under such grant, deed or act; and all transfers or sales made by such
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oflicer or ofiicers so acquiring title by virtue of this section by succes

sion in oflice shall have all the validity, force and effect that it would

have had, had it been made by such bishop, dean, rector, vestryman,

deacon, director, minister or other oflicer or ofiicers, while holding

under and by virtue of such grant, deed or act of such legislative

body.

ARTICLE 2.——PROVISIONS RELATING TO EDUCATIONAL CORPORATIONS.

§ 3179. Donations for particular purposes. All donations,

devises or bequests made to an educational corporation for particular

purposes, when accepted, shall be applied in conformity with the

express condition of the donor or devisor.

§ 3180. Powers of corporation. Educational corporations

have power to appoint a president or principal for the institution and

such professors, tutors and other agents and ofiicers as may be neces

sary and to displace any of them as the interests of the institutions

may require; to fill vacancies, to prescribe and direct the course of

studies and the discipline to be pursued and observed in the institu

tion and the rates of tuition in the same; and the president and pro

fessors shall constitute the faculty of such institution; and they have

power to enforce the rules and re lations enacted for the govemment

and discipline of the students an to suspend and expel offenders as

may be deemed expedient.

§ 3181. Degrees conferred. Every such corporation having

the rank of a college or university has power to confer, on the recom

mendation of the faculty, all such degrees or honors as are usually

conferred by colleges and universities in the United States and such

§ 549. Civil G.

§ 550. (Ylvll C.

am'd.

§ 551. ('l\'il C.

others, having reference to the course of studies and the worth and '

accomplishment of the student, as may be deemed proper.

§ 3182. Mechanics and agriculture. Such corporation may

connect with its institution, to be used as a part of its course of edu

cation, any mechanical shops or machinery or lands for agricultural

purposes, not exceeding three hundred and twenty acres, to which

may be attached all necessary buildings for carrying on the mechani

cal and agricultural purposes of such institution.

ARTICLE 3.——FRATERNAL CORPORATIONS.

§ 3183. Who may form. Lodges, chapters, posts, encamp

ments, councils, commanderies and other similar organizations, grand

or subordinate, of the fraternities or associations commonly known as

the Free and Accepted Masons, Independent Order of Odd Fellows,

Grand Army of the Republic, Knights of P thias, Ancient Order of

United V\'orkmen and other similar benevo ent or charitable frater

nities or associations may become corporations upon compliance with

the provisions of this article.

§ 3184. Contents of articles. Any such lodge, chapter, post,

encampment, council, commandery or other similar organization, desir

ing to avail itself of the provisions of this article, shall cause to be

prepared articles of incorporation, which must set forth:

1. The corporate name by which said corporation shall be known.

2. The place where it shall be located.

3. The time during which it shall exist.

§ 552. (‘ivll o.

§ 1. c. 72. 1890.

§ 2. C. '32. 18%.
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4. The number of its directors or trustees and the names and res

idences of the members who shall serve as directors or trustees until

the election and qualification of their successors in oifice. '

5. Whether it shall be subject to any grand, supreme or sovereign

lodge or other superior body or bodies.

6. The amount of property, not exceeding fifty thousand dollars,

which it may hold and the disposition to be made of the same in case

of its dissolution.

7. Whether the private property of its members shall be liable

for its corporate debts.

gs, c. 12. isso. § 3185. Articles to be acknowledged. The articles of incor

poration must be subscribed and acknowledged by the trustees or

directors therein named, who shall append thereto an aflidavit duly

subscribed and sworn to by each of them, setting forth that at a reg

ularly called meeting of the lodge or body which it is proposed to

incorporate, the date of which meeting shall be stated in such atti

davit, it was voted by a majority of the members present at such meet

ing to incorporate such lodge or other body and that the afliants are

the duly elected directors or trustees of such lodge or other body.

§ 4» 0- 72- 1890 3186. Member’s liability. The private property of the

members of corporations formed under this article shall not be liable

for its corporate debts, unless it is so provided in the articles of incor

poration.

§ 5, c. 12, 1890. § 3187. Term of existence. The duration of corporations

organized under this article may be perpetual if it is so stated in the

articles of incorporation.

§6.c.72.1890. § 3188. By-laws. All corporations formed under this article

shall have the power to enact by-laws not inconsistent with the laws

of the United States or of the state of North Dakota and to amend

and repeal the same in such manner as the members thereof shall

determine. Every corporation formed under this article shall within

three months after the filing of its articles of incorporation in the

office of the secretary of state adopt by-laws and file a copy thereof

within one month after the adoption thereof in the office of the sec

retary of state. The copy so filed shall be certified to by the directors

or trustees of the corporation as bein a true copy of the by-laws of

such corporation. A copy of any by- aw thereafter adopted, similarly

certified to, shall be filed in the office of the secretary of state within

one month after its adoption and in case of the repeal or amendment

of any by-law the directors or trustees shall within one month after

such amendment or repeal file with the secretary of state a certificate

setting forth the fact of such amendment or repeal.

§1_c_12_1;.90, § 3189. Corporations governed by by-laws. All corpora

tions formed under this article shall elect their directors or trustees

and their ofiicers and call and hold their meetings at the time and in

the manner prescribed by their by-laws. The oflicers, other than

directors or trustees, shall be such as the by-laws shall prescribe and

shall perform such duties as may be designated by the by-laws.

§g_¢_72,139(), § 3190. Articles, what may contain. D1SS0l11t1011. It may

§ 1' °' 49’ 1891' be provided in the articles of incorporation of any corporation formed

under this article that such corporation and the members thereof

shall be subject to the jurisdiction of some grand, supreme or sover

eign lodge or other body or bodies of the association or fraternity to

which the lodge or other organization forming such corporation may

belong and that in case such supreme, grand or sovereign lodge, or
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other superior body or bodies shall at any time revoke or suspend the

charter granted by it to such subordinate lodge or other organization,

or whenever by the laws and usages of the or anization of which such

subordinate body forms a part, the said subor 'nate body shall become

defunct, then the corporate powers of such lodge or other subordi

nate organization shall cease and determine, except that such corpo

ration as such shall have power to sell, convey and dispose of its

property and collect debts due it; and all such property and debts

shall be delivered up to the grand, supreme or sovereign lodge or other

body or bodies of the association or fraternity to which such subor

dinate body forming such corporation may belong, or owe allegiance

in accordance with the law and usages of said fraternity or association.

ARTICLE 4.—OEMErEar CoaPoaAT1oNs.]

§ 3191. Real property limited. Uses. Every cemetery cor

poration has power to purchase or take by gift, grant, or devise, and

to hold real property, not exceeding eighty acres for the sole use and

purpose of a burial ground, and to lay out the same into blocks and

lots with convenient avenues and walks and to sell the lots for the sole

use and purpose of burying the dead; and it may hold all such per

sonal property as the legitimate and necessary purposes of the cor

poration may require.

§ 3192. Survey and plat. Record. Such corporation shall

cause its land, or such portion thereof as may from time to time

become necessar for that purpose to be surveyed into lots, avenues

and walks and p atted and the plat of ground as surveyed shall be

acknowledged and recorded in the ofiice of the re ister of deeds of

the county. Each lot shall be regularly numbere by the surveyor

and such number shall be marked on the plat and recorded.

§ 3193. Powers. Such corporation has power to inclose, im

prove and embellish its grounds, avenues and walks and to erect

buildings or vaults for its use, and to prescribe in its by-laws rules

for the sale, inclosure and ornamentation of lots and for erecting

monuments or gravestones thereon; and to prohibit any use, division,

improvement or ornamentation of any lot which the corporation may

deem improper; and to make other by-laws and acts to the end that

all the appliances, conveniences and benefits of a public and private

cemetery may obtained and secured.

§ 3194. How proceeds from sale applied. The proceeds

arising from the sale of lots, after deductin all expenses of purchas

ing, inclosing, laying out and improving t%e ground and of erecting

buildings shall be exclusively applied, appropriated and used in pro

tecting, preserving, improving and embellishing the cemetery and its

appurtenances and to paying the necessary expenses of the corpora

tion and must not be appropriated to any purposes of profit to the

corporation or its members.

§ 3195. Debts paid from proceeds. At least fifty per cent of

the gross proceeds of sales of blocks, lots or ‘aves must be applied

as often as every six months to the payment o the debts and obliga

tions of the corporation.

§ 3196. Previous lot owners members. When grounds

purchased or otherwise acquired for cemetery purposes have been

previously used as a burial ground, those who are lot owners at the

§ 553, Civil C.

§ 554. Clvll o.

§ 555. own 0.

§ 556, Civil (‘.

§ 557, Clvil C.

§ 558. Civil C.
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time of the purchase, continue to own the same and are members of

the corporation, as hereinafter provided, with all the privileges the

purchase of a corporation lot confers.

§ 559. Civil c. § 3197. Only lot owners entitled to vote. At each sub

sequent election of oflicers of any such corporation held after the first

annual election the owner or owners of a lot in the cemetery, and

none other, shall be entitled to one vote at such election or for any

other purpose and no more than one vote; and shall by virtue of such

proprietorship be a member of the corporation and eligible to any of

its otfices; but if there is more than one proprietor of any such lot

then such one of the proprietors as the majority of them shall

designate may cast the one vote as aforesaid; and each trustee or

director shall be the sole proprietor of a lot in such cemetery.

§ ()iv]1C_ § 3198. Interment makes lot inalienable. Whenever an

interment is made in any lot transferred to individual owners by the

corporation the same thereby, while any person is buried therein,

becomes forever inalienable and descends in regular line of succession

to the heirs at law of the owner; but any one or more of such heirs

may release to any other of said heirs his or their interest in the same

and any other joint owners may release to each other in like manner.

§ 561. (‘lvil c. _ § 3199. Wholly exempt. All the property of every such

benevolent corporation and the lots sold by it to individual proprietors

shall be exempt from taxation, assessment, lien, attachment and from

levy and sale upon execution; and all such real property shall be

exempt from appropriation for streets, roads or any other public uses

or purposes.

C H A P T E R 1 S.

AGRICULTURAL FAIR CORPORATIONS.

§ 562, (‘lvll c. § 3200. May hold real property. Limitation. Agricul

tural fair corporations may purchase, hold or lease any quantity of

land, not exceeding in the aggregate one hundred and sixty acres,

with such buildings and improvements as may be erected thereon and

ma sell, lease or otherwise dispose of the same at pleasure. This

rea estate must be held for the purpose of erecting ‘buildings and

making other improvements thereon, to promote and encourage agri

culture,‘ horticulture, mechanics, manufactures, stock raising and

general domestic industry.

§se4. civiic. § 3201. Debts limited. Such corporation must not contract

any debts or liabilities in excess of the amount of money in the treas

ury at the time of contract except for the purchase of real property,

for which it may create a debt not exceeding three thousand dollars,

secured by mortgage on the property of the corporation. The direct

ors who vote therefor- are personally liable for any debt contracted

or incurred in violation of this section.

g ms. (‘ivll c. § 3202. Income and expenses. Agricultural fair corporations

1' ' are not conducted for profit and have no capital stock or income other

than that derived from charges to exhibitors and fees for membership

and admissions, which charges, together with the term of member

ship and the mode of acquiring the same must be provided for in their
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by-laws. Such charges and fees must never be greater than to raise

sufficient money to discharge the debt for the real estate and the im

provements thereon and to defray the current expenses of fairs; pro

vided, that agricultural fair corporations may also be organized b

three or more persons as in the case of other corporations, with a l

the rights, privileges and liabilities appertaining to such corporations

under the corporation laws of this state, including such.rights and

privileges as are specified in this and the two preceding sections.

C H A P T E R l 9 .

BUILDING AND LOAN ASSOCIATIONS.

§ 3203. How formed. Any ten or more persons may form a

corporation for t}l!16 purpose of doing business as a building and loan

association in t e manner provided in this chapter and, except as

otherwise providi2d,1 the provisions of articles one to eleven inclusive

of chapter 11 s 1a 1 be applicable to such corporation. Such cor

poration may do business outside of this state if it shall have ex

pressed its intention so to do in its articles of incorporation.

§ 3204. When capital stock paid in. Lien on shares.

Series. Withdrawals. The capital stock of any corporation formed

pursuant to this chapter shall be paid in at such times, in such amounts

and at such places as the by-laws shall appoint; every share of stock

shfill be; sub_]ect to a léenhfor the p!(3.1yI118}I11t of unpaid insttallhmentsland

ot er c iarges incurre t ereon un er t e provisions o t e by- aw."

and the by-laws may prescribe the form and manner of enforcing sucll

51:51; Il6WfSl'11'?1'8S((ifSE1(‘)lC1k mayk be istsued ind lieu of the shares with

wn or 0 eite . e stoc may eissue in one or more successive

series in such amounts as the board of directors or stockholders may

determine and any stockholder wishing to withdraw from the cor

poration shall have power to do so by iving thirty days’ notice of

his intention to withdraw, when he shal be entitled to receive the

amount paid in b_y him and such proportion of the profit as the by

laws may determine, less all fines and other charges; provided, that

at no time shall more than one-half of the funds the treasury of

theidcorporafiion bi apphcable téo ltlhelglenrisndés (pf w1thdraw1(111ghstock

ho ers wit out t e consent o t e oa o irectors- an t at no

stockholder shall be entitled to withdraw whose stock is held in pledge

for S8CI1Il'1it)l'l. beUpon lthia death of title gtcfiakholder hisdlegal rci,1presen

tatives s a . entit er to receive t e u amount pai in by im and

legal interest thereon after deducting all charges that may be due on

stock. No fine shall be charged to a deceased member’s account after

his cflecease, unless the legal replfesentatives of such decedent assume

t e uture payments on t e stoc '.

§ 3205. Leaning funds. The officers shall hold stated meet

ings at which the money in the treasury if equal to the amount of one

share in stock in such corporation shall ofl"ere_-d for loan in open

meetin and the stockholder who shall bid the highest premium for

the pre erence or priority of loan shall be entitled to receive a loan of

the iirliloilriiitboflthe par value of one share of stock for each share of

stoc e y im.
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'33.?

§ -1. c. 40. 1889.

§ 5, c. 40 1889.

am’d.

§ 3206. Loans evidenced by note, secured by mortgage

and pledge of shares. Conditions of mortgage. For every

loan made a note secured by first mortgage of real estate shall be

given, accompanied by a transfer and pled e of the shares of the

borrower. The shares so pledged shall be he d by the corporation as

collateral security for the performance of the conditions of such note

and mortgage. The note and mortgage shall recite the number of

shares pledged and the amount of money advanced thereon and shall

be conditioned for the payment of the dues on such shares and the

interest and premium upon the loan, together with all fines and pay

ments in arrears, until such shares reach the ultimate par value of the

shares of stock of the corporation, or the loan is otherwise canceled

and discharged; provided, that the shares without other security may

in the discretion of the directors be pledged as security for loans to

an amount not exceeding their value as adjusted at the last adjust

ment and valuation of shares before the time of the loan. If the

borrower neglects to offer security satisfactory to the directors within

the time prescribed by the by-laws his right to the loan shall be for

feited and he shall be charged with one month’s interest and one

month’s premium at the rate bid by him, together with all expenses,

if any, incurred; and the money appropriated for such loan may be

reloaned at the next or any subsequent meeting.

§ 3207. Loan may be repaid at any time.

rower.

Option of bor

A borrower may repay a loan at any time upon application

to the corporation, whereupon, on settlement of his account, he shall

be charged with the full amount of the original loan together with all

installments of interest, premiums and fines in arrears, and shall be

given credit for the withdrawing value of his shares pledged and

transferred as security; and the balance shall be received by the cor

poration in full satisfaction and discharge of such loan; provided,

that a borrower desiring to retain his shares and membership may, at

his option, repay his loan without claiming credit for such shares,

whereupon the shares shall be retransferred to him, and shall be free

from any claim by reason of such canceled loan. If, however, the by

laws of the corporation prescribe a different manner and different

terms upon which a loan may be repaid the repayment can only be

made in accordance with such by-laws.

§ 3208. No premium deemed usurious. No premiums, fines

or interest on premiums that may accrue to the corporation according

to the provisions of this chapter shall be deemed usurious.

§ 3209. May purchase real estate, when. Every corpora

" tion may purchase at any sale, public or private, any real estate upon

which it may have a mortgage, judgment lien, or other incumbrance

or ground rent or in which it may have any interest and may sell,

convey, lease or mortgage at pleasure real estate so purchased.

§ 3210. Minimum premium. Such corporation may in its

by-laws fix a per cent premium at less than which it will not be

obliged to accept loans.

§ 321 1 . Loan fund. Uses prohibited. Not less than eighty

three per cent of all monthly dues collected from the share holders of

such corporation shall be put into a fund to be known as the loan

fund, no part of which shall be used by the corporation for the pur

pose of paying its expenses, or the expense of carrying on its busi

ness, excepting interest, taxes and insurance.
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§ 3212. Investment of unloaned funds. Any funds of such § 1. 0. 49, 1.349,
corporation, which shall remain unloaned for a period of more than amd'

thirty days and for which there is no sufiicient demand, may be loaned

or invested by the corporation under the provisions of its by-laws at

any rate of interest allowed by law upon any security approved and

accepted by the board of directors.

§ 3213. Power to borrow." Such corporation shall have power § S. 0- 1% 1&9
to borrow money under such restrictions and regulations as its by-laws am '

may provide.

§ 3214. Retirement of unpledged shares. The board of § 9. 0. 4% 1889.
directors of such corporation shall have power in its discretion to am ‘

retire the unpledged shares of stock of such corporation at any time

after the third ear from the date of the issue of such stock and to

enforce the wit drawal of the same in such manner and under such

regulations as it may deem best for the interest of the corporation.

It shall determine by lot or in any other impartial manner which

shares shall be thus retired, but no unmatured stock shall be retired

while any matured stock remains in force.

§ 3215. Voluntary withdrawals. The by-laws of such cor- §18. 1885

poration may provide for the voluntary withdrawal and cancellation '

at or before maturity of shares of stock not borrowed on; provided,

that such withdrawal and cancellation shall be pro rata among the '

shares of the same series of stock.

§ 3216. Annual report. Contents. All building and loan

associations doing business in this state shall annually make a true

and correct statement, verified by the oath of its president or secre

tary, setting forth its actual financial condition on the thirtieth day

of June of the current year, which shall be forwarded to the state

examiner not later than the first day of August of the same year and

shall contain the following information:

1. The amount of authorized capital and the par value of each

share of stock.

2. The number of shares sold during the year.

3. The number of shares canceled and withdrawn during the

year.

4. The number of shares in force at the end of the year.

5. A detailed statement of the receipts and disbursements during

the year.

6. A detailed statement of the assets and liabilities at the end of

the year.

Such report shall also show the total amount received as dues on

stock under each separate class or kind of stock and all deductions

therefrom for expenses, withdrawals, cancellations, forfeitures, re

funded or otherwise, and the amounts, if an ,of profits credited to

stock or subject to such credit, the number o shares in force of each

issue or series and the amount expended during the year in payment

of salaries of olficers, clerks, agents and all other employees, the

amount expended for traveling expenses, rent, postage, including tele

graph and express charges, printing, books and stationery, oifice

supplies, oflice furniture, advertising, commissions paid agents or

other persons and all other items of expense. ’

In addition such annual report shall contain a statement of the

business of the corporation for the preceding year, showing the

amount of resources included in mortgage loans, the amount of loans

on stock of the association, the amount of loans on other securities
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specifying the kind of such securities, the amount of unpaid dues,

fines, premiums and interest, the amount due from agents, the amount

due from banks, the amount invested in real estate and obtained on

foreclosure, the amount invested in furniture and fixtures, the amount

of cash on hand and the amount of all other resources of the associa

tion not enumerated heretofore; and shall state as its liabilities the

amount received from stock subscriptions, the amount due from stock

delinquent in each class or kind of stock and the unpaid fines on such

stock, the amount set aside as an expense fund from each kind or class

of stock, the amount of undivided profits at the beginning of the year,

the amount received as interest, premiums, fees, fines or other sources

as profits during the year, the amount of such interest and interest

delinquent at the end of the ear, the amount of all bills payable and

the amount of all other liabi ities at the close of the year. VVithin

thirt days from the filing of the report a statement of the assets and

liabi ities shall be published at least once in some newspaper in the

city or town in which the association has its principal place of busi

ness. All statements herein required to be made shall be uniform

and in accordance with a form to be prescribed by the state examiner,

and shall correctly show the proportion which the entire expenses of

the association for the term reported bear to its ross earnings for

- that term. All reports required of building and oan associations

organized under the laws of this state are also required of all foreign

building and loan associations doing business in this state, and all

the provisions of this chapter relating to such reports, the filing

thereof and the fees therefor shall apply to such foreign building and

loan associations.

§ 3217. Penalty for not making report. Certificate of

authority. If any such association shall fail to furnish to the state

examiner the report required by this chapter at the time required, it

shall forfeit the sum of twenty-five dollars for every day such report
shall be delayed or withheldiand the attorney general on the applica

tion of the state examiner shall bring an action to recover such pen

alty. After receiving such annual report the state examiner, if satis

fied that such corporation has complied with all the provisions of

this chapter and is entitled to do businessin this state, shall issue

his certificate, stating the compliance with such provisions, and that

such corporation is entitled to do buiness in this state, which certifi

cate shall be in force for the period of one year, unless sooner rescinded

as provided in this chapter. The state examiner shall also issue such

certificate to a domestic corporation, which commenced business at

some intervening period in any year which has complied with the law

in regard to its articles of incorporation and in all other respects ex

cept the filin of such report.

§ 3218. %xa.mination by state examiner. Fee. It shall

be the duty of the state examiner as often as he may deem necessary

and at least once in each year to examine every building and loan

association incorporated under the laws of this state, and for that

purpose he shall have and exercise over such corporation, its busi

ness, oflicers, directors and employees all the power and -authority

conferred upon him by the laws of this state over banks and other

moneyed corporations; provided, that he shall not have the power to

suspend the operation of any such corporation, except in the manner pro

vided in this chapter. The state examiner shall have the same super

vision and control over the business within this state of foreign cor
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porations of like kind, doing business in this state. Upon the com

pletion of any examination of any association made by the state

examiner, or unde'r his direction, the association so examined shall

pay to the examiner a fee to be determined as follows, viz: For the

first one hundred thousand dollars of assets, a fee of ten dollars and

for each additional one hundred thousand dollars of assets, or major

portion thereof, an additional fee of five dollars.

§ 3219. Action against insolvent corporation. If it shall

appear to the state examiner from any examination made by him, or

from the annual report aforesaid, that any such corporation organized

under the laws of this state is violating the law, or that it is conduct

ing business in an unsafe, unauthorized or dishonest manner, he shall,

by an order under his hand and seal of ofiice addressed to such

corporation direct compliance with the requirements of the law. And

whenever such corporation shall refuse or neglect to make such report

or account as may be lawfully required, or to comply with such order

as aforesaid, the state examiner shall file a statement in writing with

the attorney general, setting forth the facts or particulars in which

such alleged violation or refusal consists, which statement shall be

prima facie evidence of such violation or refusal, whereupon the

attorney general shall institute such proceedings against such corpora

tion as are provided by law in the case of insolvent corporations, or

such other proceedings as the occasion may require.

§ 3220. Conditions on which foreign corporations can do

business in this state. No foreign building and loan association

or corporation shall do business in this state, until:

1. It shall have first complied with the provisions of sections 3261

and 3263.

2. It shall have obtained from the state examiner a certificate,

authorizing it to do business in this state.

Upon application by any foreign building and loan corporation or

association to do business in this state, and thereafter whenever the

state examiner shall deem it prudent for the public interest he shall

examine into its financial condition and method of doing business and

for that purpose, if he deems it necessary he may visit such corpora

tion, or cause the same to be visited by a competent person appointed

by him, and he may demand from such corporation or association in

advance, his fees and necessary expenses for making such examina

tion and may refuse to make the same or to issue any certificate

unless such fees and expenses are paid, and if a certificate has alread

been issued may rescind the same. For the purpose of making suc

examination the person making the same shall have free access to all

the books and papers of the corporation that relate to its business and

to the books and papers kept by any of its agents and may summon

as witnesses and examine under oath the directors, ofiicers, agents and

trustees of any such corporation and any other person in relation to

its affairs, transactions and condition.

§ 3221 . Certificate to foreign corporation. If he is satisfied

from such examination that such corporation is solvent and its method

of doing business is such as is likely to be beneficial to all of its

members alike, he shall issue a certificate, authorizing it to do busi

ness in this state, if one is not already in force, which certificate shall

be in force for one year, or until the time required for the filing of

the annual report, unless sooner rescinded.
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§ 3222. Revocation of authority. If the state examiner is of

opinion upon examination or other evidence that a foreign building

and loan association doing business in this state‘ is in an unsound

condition, or if it has failed to comply with the law, or if it, its officers

or agents, refuse to submit to examination, or to perform any legal

obligation in relation thereto, he shall revoke or suspend its certificate

of authority and shall cause notification thereof to be published three

times, once in each week, for three successive weeks, in some news

paper published at the seat of government and shall mail a copy to

such association or corporation at its home ofiice and no new business

shall thereafter be done by it, or its agents in this state while such

default or disability continues, nor until its authority to do business

is restored by the examiner.

§ 3223. Selling stock of foreign corporation without

authority, a misdemeanor. Any ofiicer, director or agent of any

foreign building and loan association, or any person whatever, who

shall in this state solicit subscriptions to the stock of such associa

tion, or who shall sell or issue, or knowingly cause to be sold or issued

to a resident of this state any stock of such association, while such

association shall not hold the certificate of the state examiner, author

izing it to do business in this state as herein described, or before

such association has complied with all the provisions of this chapter

or when such association shall have been notified that its authority

to do business in this state has been revoked, as hereinbefore pro

vided, shall be guilty of a misdemeanor and upon conviction thereof

shall be punished by a fine of not less than one hundred dollars, nor

more than five hundred dollars, or by imprisonment of not less than

ten days nor more than six months or by both such fine and imprison

ment, in the discretion of the court.

§ 3224. Same. Domestic corporation. Any ofiicer, director

or agent of any building and loan association incorporated under the

laws of this state, or any other person whatever, who» shall sell or

issue, or knowingly cause to be sold or issued to any person any stock of

such association, while such association shall not have a certificate of

the state examiner authorizing it to do business as herein prescribed

shall be uilty of a misdemeanor and upon conviction thereof shall

be punis ed by a fine of not less than one hundred dollars and not

more than five hundred dollars, or by imprisonment of not less than

ten days nor more than six months, or by both such fine and imprison

ment in the discretion of the court.

§ 3225. Reincorporation unnecessary. All corporations

heretofore organized in this state and doing business as building and

loan associations shall comply with and be subject to all the provis

ions of this chapter and shall be entitled to all the privileges and

benefits thereof without reincorporating.
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C H A P T E R 2 O.

BANKING CORPORATIONS.

§ 3226. Who may form. Associations for carrying on the g1. c. za, 1390.

business of banking under this chapter may be formed by any 1' °' T" M9"

number of natural persons, not less than three, two-thirds of whom

shall be residents of the state. They shall enter into articles of asso

ciation which shall specify in general terms the objects for which the

association is formed, and may contain any other provision, not incon

sistent with law which the association may see fit to adopt for the

regulation of its business and the conduct of its affairs. These arti

cles shall be signed by the persons uniting to form the association

and a copy of them shall be forwarded to the secretary of state of the

state of North Dakota.

§ 3227. Organization certificate. Contents. The persons gas. 1590.
uniting to form such an organization shall under their hands make 2' §' H 1

an organization certificate which shall specifically state:

1. The name assumed by such association, which name shall not

be that of any other bank in the state.

2. The place where the business of discount and deposit is to be

carried on.

3. The amount of the capital stock and the number of shares into

which the same is to be divided.

-1. The names and places of residence of the shareholders and the

number of shares held by each of them.

5. The period at which such banks shall commence and terminate

business.

§ 3228. Acknowledgment and record. The organization 5

certificate shall be acknowled ed before a clerk of some court of

record or a notary public and s all be, together with the acknowledg

ment thereof, authenticated by the seal of such court or notary,

recorded in the oflice of the register of deeds in the county where

such bank may be established and such certificate thus authenticated

shall be transmitted to the secretary of state, who shall record and

carefully preserve the same in his oflice.

§ 3229. Powers. Upon duly making and filing articles of g4, .
association and an organization certificate the association shall 9 " i

become as from the date of the execution of the same a body corpo

rate and as such, and in the name designated in the certificate it shall

have power:

1. To adopt and use a corporate seal.

2. To have succession for a period of twenty-five years fromits

organization, unless it is sooner dissolved according to the provisions

of this chapter, or unless its franchise becomes forfeited by some

violation of law.

\| 3. To make contracts.

4. To sue and be sued.

5. To elect or appoint directors, two-thirds of whom shall be

residents of this state, and by its board of directors to appoint a

president and vice president, who shall be members of said board, a

cashier and assistant cashier and such other help as may be required,

define their duties, require bonds of them and fix the penalty thereof,

F5”

on
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dismiss such ofiicers or any of them and appoint others to fill their

places. '

6. To prescribe by its board of directors by-laws not inconsistent

with the law, regulate the manner in which its stock shall be trans

ferred, its directors elected or appointed, its oficers appointed, its

property transferred, its business conducted and the privileges granted

it by law exercised and enjoyed.

7. To exercise by its board of directors or duly authorized ofiicers

or agents, subject to law all such incidental powers as shall be neces

sary to carry on the business of banking by discounting and negoti

ating promissory notes, bills of exchange, drafts and other evidence

of debt, by receiving deposits, by buying and selling exchange, coin

and bullion, by loaning money on personal security; but no associa

tion shall transact any business, except such as is incidental and neces

sarily preliminary to its organization, until it has been authorized by

the secretary of state to commence the business of banking and the

secretary of state may withhold from any association his certificate

authorizing the commencement of business, whenever he has reason

to suppose that the shareholders have formed the same for any other

than legitimate objects as contemplated by this chapter.

§ 3230. Powers as t0 real estate. Banking associations

' formed under this chapter shall have power to purchase, hold and

convey real estate for the following purposes and no other:

1. Such as may be necessary for its immediate accommodation in

the transaction of its business, not exceeding in value thirty per cent.

of its capital.

2. Such as shall be mortgaged to it in good faith by

securit for debts previously contracted.

3. uch as shall be conveyed to it in good faith in satisfaction of

debts previously contracted in the course of its dealings.

4. ‘ Such as it shall purchase at sales under judgments, decrees or

mortgages held by the association or shall purchase to secure debts

due to it, but no such association shall hold the possession of any

real estate under mortgage or the title and possession of any real

estate purchased to secure any debts due to it for a longer period

than five years.

§ 3231. Capital proportionate to inhabitants.

‘way of

Hereafter

_ no association shall be organized under this chapter in towns contain

ing five hundred inhabitants or less with a capital less than five thou

sand dollars; in towns of over five hundred and not exceeding one

thousand inhabitants, with a capital less than ten thousand dollars;

in towns of over one thousand and not exceeding one thousand five

hundred inhabitants, with a capital less than fifteen thousand dollars;

in towns of over one thousand five hundred and not exceedin two

thousand inhabitants, with a capital less than twenty thousan dol

lars; in towns over two thousand and not exceeding two thousand five

hundred inhabitants, with a capital less than thirty thousand dollars;

in towns of over two thousand five hundred and not exceedin three

thousand inhabitants, with a capital less than forty thousand ollars;

and in towns of over three thousand inhabitants, with a capital less

than fifty thousand dollars. At least fifty per cent of the capital

stock of every association shall be paid in before it shall be author

ized to commence business; the balance of which shall be paid in by

installments of not less than ten per cent at the end of each succeed

ing month from the time it is authorized to commence business.

712



Banking Corporations. CIVIL CODE. §§ saaaezsc

The payment of each installment shall be certified to the secretary of

state, under the oathof the president or the cashier of the association.

For the purpose of this section the population of a town, village or

city shall be determined b multiplying by four the total vote cast

for member of congress at t e last general election held in such town,

village or city and the result shall be taken as the population of such

town, village or city. -

§ 3232. Certificate and authorization published. The

association shall cause the organization certificate and the ofiicial

authorization of the secretary of state, issued under this chapter, to

be published in some newspaper in the city or countv where the

association is located for at least four consecutive weelm next after

the issuing thereof.

§ 3233. Articles as evidence. A certified copy of the arti

cles of incorporation may be used in evidence in all courts for or

against such banks or any person for or against whom such evidence

is necessary, whether on civil or criminal trial.

3234. Delinquent stock, how sold. Whenever any share- .

ho der or his assignee fails to pay any installment on the stock, when

the same is required to be paid the directors of such association may

sell the stock of the delinquent shareholder or as much thereof as is

necessary to satisfy the debt at public auction, after having given

three weeks’ previous notice thereof in a newspaper published and in

general circulation in the city or county where the association is

located, to any person who will pay the highest price therefor to be

not less than the amount due thereon, with the expenses of the adver

tisement and sale and the excess, if any, shall be paid to the delin

quent shareholder. If no bidder can be found who will pay for such

stock the amount due thereon to the association and the cost of the

advertisement and sale, the amount previously paid shall be forfeited

to the association, and such stock shall be sold as the directors may

order within six months from the time of such forfeiture.

§ 3235. Shares. Value. Liability of shareholder. The

capital stock of each association shall be divided into shares of one

hundred dollars each and be deemed personal property and trans

ferable on the books of the association in such manner as may be

prescribed by the by-laws or articles of such association; every per

son becoming a shareholder by such transfer shall, in proportion to

his shares, succeed to all rights and liabilities of prior holders of such

shares and no change shall be made in the articles of association by

which the rights, remedies or security of the existing creditors of the

association shall be impaired.

§ 3236. Capital stock, how increased or reduced. Any

association formed under this chapter ma , by its articles of associa

tion, provide for an increase of its capita stock from time to time as

may be deemed expedient, subject to the rules and limitations of this

chapter, but no increase of capital shall be valid until the whole

amount shall be paid in in cash and such payments, certified under

oath by the president or cashier of such association to the secretary

of state, who will give his certificate that the provisions of this section

have been complied with, and specifying therein the amount of such

increase of capital stock with his approval thereof and that it has

been duly paid in as part of the capital thereof. Any association formed

under this chapter may, by vote of its shareholders owning two-thirds

of its stock, reduce its capital to any sum not below the amount
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required by this chapter to authorize the formation of the association,

but no such reduction shall be made until the amount of the pro

posed" reduction is reported to the secretary of state and his approval

thereof obtained in writin , and no such reduction shall be construed

as affecting the liability 0% shareholders for any debts of the associa

tion incurred prior to such reduction. .

§ 3237. How dissolved. Duties "of state examiner. Any

association organized under the provisions of this chapter may be

dissolved by the district court of the county where its oflice or prin

cipal place of business is situated upon its voluntary application for

that purpose. The application must be in writing and must set forfh

that at a meeting of the stockholders or members called for that pur

pose, the dissolution of the association was resolved upon by a two

thirds vote of all the stockholders or members and that all claims and

demands against the association have been satisfied and discharged.

The application must be signed by a majority of the board of direct

ors or other officers having the management of the affairs of the asso

ciation, and must be verified in the same manner as a complaint in a

civil action. A verified copy of the -application shall be filed with the

state examiner or such state officer as is by law authorized to examine

such associations within ten days after the filing of such application

with the district court. If the court is satisfied that the application

is in conformity with this chapter it must order the application to be

filed, and that the clerk give not less than thirty nor more than fifty

days’ notice of the application by publication in some newspaper pub

lished in the county, and if there are none such, then by advertise

ment posted up in five of the principal public places in the county.

At any time before the expiration of the time of publication any

person may file his objections to the application. Before the final

hearing and determination of the application the state examiner shall

make a thorough examination of the affairs of such association and

file a certified statement of such examination with the clerk of the

court of the county where such application is made, which statement

shall be part of the papers in the case. After the time of publication

has expired the court may, upon five days’ notice to the persons who

have filed objections, or without further notice if no objections have

"been filed, proceed to hear and determine the application, and if all

the» statements therein made are shown to be true the court must

declare the association dissolved. No stockholder or ofiicer of such

association shall be allowed to withdraw from such association, or

surrender or dispose of his shares of stock after the filing or making

of such application for dissolution and prior to the final determination

of the case. Upon the dissolution of such association by the district

court, the clerk of said court shall forthwith notify the secretary of

state of such dissolution by sendin a copy of the order of the court

and said order and notice shall be fi ed by the secretary of state with

the original certificate of organization. The application, notices and

proof of publication, objections, if any, and declaration of dissolution

constitute the judgment roll, and from the judgment an appeal may

be taken in the same manner as in other actions.

§ 3238. Dividends. Surplus fund. The directors of any

association organized under this chapter may semiannually declare a

dividend of so much, of the net profits of the association as they shall

judge expedient, but each association shall before the declaration of a

dividend carry one-tenth part of its net profits of the preceding half
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year to its surplus fund until the same shall amount to twenty per

cent of its capital stock.

3239. Qualification of director. Every director must own

in is own ri ht at least ten shares of the capital stock of the associa

tion of whic he is a director; any director who ceases to be the

owner of ten shares of the stock, or who becomes in any other manner

disqualified shall thereby vacate his place. Every such director, when

elected or appointed shall take an oath, that he will, so far as the duty

devolves on him, diligently and honestly administer the affairs of such

association, and will not knowingly violate, or willingly permit to be

violated any of the provisions of this chapter and that he is the bona

fide owner of the number of shares of stock required by this chapter

to become a director, standing in his name on the books of the asso

ciation. Such oath subscribed by the director making it and certi

fied by the ofiicer before whom it is taken shall at once be transmitted

to the state examiner to be filed in his oflice.

§ 3240. N0 dividends, When. Bad debts. No association

or any member thereof shall, during the time it shall continue its

banking operations, withdraw or permit to be withdrawn, either in

form of dividends or otherwise any portion of its capital. If losses

have at any time been sustained by such association, equal to or exceed

ing its undivided profits then on hand, no dividend shall be made; and

no dividend shall be made by any association while it continues its

banking business to an amount reater than its net profits on hand,

deducting therefrom its losses and bad debts; all debts due to an asso

ciation on which the interest is past due and unpaid for a period of six

months unless the same are well secured and in process of collection

shall be considered bad debts within the meaning of this section; but

nothing in this section shall prevent the reduction of the capital of

the association under section 3236.

§ 3241. Rate Of interest. Such association may demand and

receive for loans on personal security, or for notes, bills or other evi

dences of debt, discounted, such rate of interest as may be agreed

upon, not exceeding the amount authorized by law to be contracted

for. and it shall be lawful to receive the interest according to the

ordinary usage of.banking_institutions.

§ 3242. Regular and special reports.

ure to make. Every association shall make at least four reports

each year to the state examiner, according to the form which may be

prescribed by him, verified by the oath of the president or cashier

and attested by at least two of the directors; such report shall exhibit

in detail and under appropriate heads the resources and liabilities of

the association at the close of business on any past day by him

specified and shall be transmitted to the state examiner within seven

days after the receipt of such request from him and in the same form

shall be published in a newspaper in the city or county where such

association is located at the expense of the association. The state

examiner shall also have power to call for special reports from

any association, whenever in his jud ment the same are necessary in

order to obtain a full and complete nowledge of its condition; every

association which fails to make and transmit any report required

under this section shall be subject to a penalty of two hundred

dollars for each offense.

§ 3243. Responsibility of shareholders. The shareholders

of every association organized under this chapter shall be individually

Penalty for fail
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responsible equally and ratably and not one for the other .for all

contracts, debts and engagements of such association made or

entered into to the extent of the amount of his stock therein at the

par value thereof, in addition to the amount -invested in and due on

such shares. _

. § 3244. Loans on shares prohibited. No association shall

' make any loans or discounts on the security of the shares of its own

stock, nor be the purchaser or holder of any such shares, unless such

security or purchase shall be necessary to prevent loss upon a debt

previously contracted in good faith and stock so purchased or

acquired shall within six months be sold or disposed of at public or

private sale.

gen. 0.23.1990. § 3245. Reserve fund. Each association shall at all times have

N‘ °' 27' 1893' on hand in available funds an amount equal to twenty per cent of its

deposits, one-half of which may consist of balances due to the asso

ciation from good solvent banks and one-half shall consist of cash on

hand; whenever the available funds shall be below twenty per cent of

its deposits such association shall not increase its liabilities by mak

ing any new loans or discounts otherwise than by discounting or pur

chasing bills of exchange, payable at sight, nor make any dividends

of its profits, until the required proportion between the aggregate

amount of deposits and its lawful money reserve has been restored;

and the state examiner may notify any association whose lawful money

reserve shall be below the amount above required to be kept on hand

to make good such reserve and if such association shall fail so to do

for a period of thirty days after such notice, the state examiner may

impose a penalt of not less than one hundred dollars or more than

five hundred doilars, which shall be collected in the same manner as

other penalties prescribed in this chapter.

_ § 3246. Penalties, how recovered. All fines and penalties

'- heretofore provided for, to which any association organized under this

chapter may become subject, shall be recovered on complaint of the

state examiner, before any court havin competent jurisdiction and

all fines and penalties so recovered shall e paid into the state treasury.

. § 3247. Limit of 1oan_ to one concern. The total liability to

' any association of any person or company, corporation or firm for

money borrowed, including in the liabilities of a company or firm

the liabilities of the several members thereof shall not at any time

exceed fifteen per cent of the capital stock of such association actuall

paid in, but the discount of bills of exchange drawn in good fait

against actual existing values or loans upon produce in transit or in

store as collateral security and the discount of commercial or business

paper actually owned by the person negotiating the same shall not

be considered as money borrowed.

§ 3248. Penalty for violations. Any person or persons vio

lating the provisions of this chapter, not hereinbefore specially pro

vided for, shall upon conviction thereof pay a fine of not less than

fifty dollars nor more than five hundred dollars for each offense, to be

recovered before any court having competent jurisdiction and all fines

and penalties so recovered shall be paid into the state treasury.

3249. Penalty for false statements or entries. Every

0 cer, a ent or clerk of any association under this chapter, who will

fully ang knowingly subscribes or makes any false statements or

entries in the books of such association, or knowingly subscribes or

exhibits any false paper with the intent to deceive any person
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authorized to examine as to the condition of such association, or will

fully subscribes or makes false reports shall be subject to imprison

ment at hard labor in the penitentiary for such term. not less than

one year nor more than ten years, as the court trying him may desig

nate.

ing association shall accept or receive on deposit with or without

interest any money, bank bills or notes, or United States treasury

notes or currency, or other notes, bills or drafts circulating as money

or currency, when such bankin association is insolvent.

§ 3251. Penalty for vita

banking association shall receive or accept on deposit any such

deposits as aforesaid when insolvent any oificer, director, cashier,

manager, member, party or managing party thereof, who shall know

ingly receive or accept, be accessory or permit or connive at the"

receiving or accepting on deposit therein or thereby of any such deposits

as aforesaid, shall be guilty of a felony and upon conviction thereof

shall be punished by a fine not exceeding ten thousand dollars or by

imprisonment in the penitentiary not exceeding five years, or by both

fine and imprisonment as aforesaid.

§ 3252. Banking must be done in compliance with this

chapter. Penalty. No individual, firm or corporation shall trans

act a banking business without complying with and organizing under

the provisions of this chapter. Any person violating the provisions of

this section either individually or as an interested party in any asso

ciation or corporation is guilty of a misdemeanor and on conviction

thereof shall be fined not less than five hundred dollars nor more than

one thousand dollars or imprisoned in the county jail not less than

ninet days or both in the discretion of the court.

253. Forfeiture of franchise. Every association organized

under this chapter which shall refuse or neglect to comply with any

requirement lawfully made upon it by the state examiner, pursuant

to this chapter, for the period of ninety days after demand in writing

is made shall be deemed to have forfeited its franchise and any failure

on the part of such association to comply with or any violation of

any of the provisions of this chapter shall work a forfeiture of its

franchise and in either case the attorney general upon demand of the

state examiner shall commence an action for the purpose of annulling

the existence of said corporation.

§ 3264. Examination of banks. Fees. Report to’ gov- 29. c. pg. 1890.
ernor. The state examiner of North Dakota shall be ex officio super- 29'°'z"1m'

intendent of banks; he shall as often as shall be deemed necessary

and proper and at least once a year duly examine ever bank organ

ized under this law, for which he shall charge the bank so examined

a fee for the yearly examination only and tum the same into the state

treasu as follows: Banks, ten thousand dollars capital or less, a fee

of ten ollars; banks of from ten thousand dollars to twenty thousand

dollars capital, fifteen dollars; banks of from twenty thousand dollars

to forty thousand dollars capital, twenty dollars; and banks with a

capital of over forty thousand dollars, twenty-five dollars. He shall

have power to make a thorough examination into the affairs of the

association and in so doing may examine any of the officers, agents or

clerks thereof, on oath and shall make a full and detailed report in

writing of the condition of the association so examined to the gov

ernor of the state, a copy of which report shall be filed in the oflice
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of the secretary of state, which shall be open to all persons doing

business with such association. The state examiner shall not be

directly or indirectly interested in any association organized under

this chapter.

§ 3255. Oaths of oficers. Every active oflicer of any bank

organized under this chapter shall before enterin upon the duties of

his oflice take and subscribe an oath that he wi l so far as the duty

devolves on him diligently and honestly administer the afiairs of

such association and that he will not knowingly violate or willingly

permit to be violated any of the provisions of this chapter. All such

oaths shall be presented to the board of directors and a synopsis

thereof recorded on the director's record and then filed with the

papers of the bank. '

§ 3256. Bonds of oficers and employees. The president and

president, if active oflicers of the bank, the cashier, assistant

cashier and teller shall before entering upon their duties furnish a

good and suflicient bond to the association; the minimum amount

shall not be less than twenty per cent of the capital stock of the asso

ciation and may be greater if required by the board of directors.

Other employees shall give bonds whenever required by the board of

directors; all such bonds to be approved by the board and filed with

one of its members, a record of which shall be made on the minutes

of the meeting of said board. -

§ 3257. Examination by directors. Report. It shall be the

duty of the board of directors in February and in August of each year to

proceed and make a careful and thorou h examination of all the assets

of the bank, examine stock, check certificates of deposits and cashier's

checks, count cash, examine loans and discounts of every nature with

the securities and collaterals belonging thereto; compare the ag e

gate with the records and examine the records and make a comp ete

report of such examination with suggestions and criticisms, if in its

judgment such are necessary, which report shall be spread’ on the

records of the bank the same as of a regular meeting of the board of

directors and shall be examined by the state examiner when making

his regular annual examination of the bank.

§ 3258. Action against insolvent banks. The state exam

iner on becoming satisfied of the insolvency of any bank, organized

under the provisions of this chapter, after making an examination of

the same shall forthwith submit a statement of its condition to the

attorney general, who shall thereupon institute an action against the

corporation in accordance with the provisions of chapter twenty-six

of the code of civil procedure.
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CHAPTER

-EXISTING CORPORATIONS ELECTING TO CONTINUE

6 UNDER THIS CHAPTER.

21.

§ 3259. Proceedings when existing corporations elect to

continue. Any corporation existing at the passage of this act,

formed under the laws of this state, may elect to continue its exist

ence under the provisions of the ten preceding chapters applicable

thereto and it may at any time thereafter make such choice or election

at any meeting of the stockholders or members, or at any meeting

called by the directors or trustees expressly for considerin the subject,

if voted for by stockholders representing a majority o the capital

stock or by a majority of its members; or it may be made by the

directors or trustees upon the written consent of that number of such

stockholders or members. A certificate of the action of the directors

or trustees, signed by them and their secretary, with the seal of the

corporation, when the election is made upon such written consent, or

a certificate of the proceedings of the meeting of the stockholders or

members, when such election is so made, signed by the chairman and

secretary of the meeting and a majority of the directors and trustees

must be filed in the oflice of the secretary of state and thereafter the

corporation shall continue its existence under the provisions of the

ten preceding chapters which are applicable thereto and shall possess

all the rights and powers and be subject to all the obligations, restric

tions and limitations prescribed thereby.

§ 3260. When individuals must comply with law on

corporations. Any person or association of persons now en aged

in or that may hereafter enga e in the construction of any rai oad,

street railway, telegraph or tefiephone lines, ditch for conveying water,

or other like work of internal improvement shall be required to

comply strictly with all the provisions of the preceding ten chapters

in the same manner as corporations, so far as the same can be done.

A failure of any such person or association of persons to comply as

aforesaid shall work a forfeiture of any and all rights he or they may

have acquired in accordance with law.

,0 H A PT E R 2 2.

DUTIES OF FOREIGN CORPORATIONS.

§ 3261. Conditions of foreign corporation doing business

in this state. No foreign corporation, association or joint stock

company, except an insurance company, shall transact any business

within this state, or acquire, hold or dispose of property, real or per

sonal, within this state, until such corporation shall have filed in the

ofiice of the secretary of state a duly authenticated copy of its charter

or articles of incorporation and shall have complied with the pro

visions of this chapter; provided, that the provisions of this chapter

shall not apply to corporations created for religious or charitable pur

poses solely.

§ see. (‘ivll 0.
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§ 568, Clvll C.

§ 1. c. 193. 1890.

a|n'd.

§ 3262. Record. Such charter or articles of incorporation shall

be recorded in a book to be kept by the secretary of this state for

that purpose.

§ 3263. Appoint secretary of state attorney for service.

Such corporation, association or joint stock company shall by a duly

executed instrument filed in the ofice of the secretary of state con

stitute and appoint the secretary of state and his successors its true

and lawful attorney upon whom all process in any action or proceed

ing against it may be served and therein shall a rec that any process

which may be served upon its said attorney shal be of the same force

and validity as if served upon it personally in this state and that

such appointment shall continue in force irrevocable so long as any

liability of the corporation, association or joint stock company re

mains outstanding in this state. Service upon such attomey shall be

deemed suflicient service upon the corporation, association or joint

stock company. VVhenever process against any foreign corporation,

association or joint stock company, doing business in this state, shall

be served upon the secretary of state he shall forthwith mail a copy

of such process, postage prepaid, and directed to such corporation,

association or joint stock company at its principal place of business,

or if it is a corporation, association or joint stock company of a

foreign country, to its resident manager in the United States, or to

such other person as may have been previously designated by it by

written notice filed in the office of the secretary of state. As a con

dition of valid and effectual service the plaintiff shall pay to the sec

retary of state at the the time of the service the sum of two dollars

which the plaintifi shall recover as taxable costs if he prevails in his

action. The secretary of state shall keep a record of all such process

which shall show the time and hour of service.

§ 3264. Liability of officers, etc., for failure to comply.

Any failure to comply with the provisions of the last three sections

and with section 3116 of this code shall render each and every officer,

agent and stockholder of any corporation, association or joint stock

company failing to comply therewith, jointly and severally liable on

any and all contracts of such corporation. association or joint stock

company made within this state during the time such corporation,

association or joint stock company is so in default.

§ 3265. Failure to comply renders all contracts void.

Every contract made by or on behalf of any corporation, association

or joint stock company, doing business in this state, without first hav

ing complied with the provisions of section 3116, if an insurance

company, or with the provisions of sections 3261 and 3263, if other

than an insurance company, shall be wholly void on behalf of such

corporation, association or joint stock company and its assigns, but

any contract so made in violation of the provisions of this section may

be enforced against such corporation, association or joint stock com

pany.
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U H A P T E R 2 3.

NATURE OF PROPERTY.

§ 3266. Ownership defined. The ownership of a thing is the

right of one or more persons to possess and use it to the exclusion of

others. In this code the thing of which there may be ownership is

called property.

§ 3267. What may be owned. There may be ownership of

all inanimate things which are capable of appropriation or of manual

delivery, of all domestic animals, including dogs, of all obligations, of

such products of labor or skill, as the composition of an author, the

good will of a business, trade-marks and signs and of rights created or

granted by statute.

§ 3268. Wild animals. Animals, wild by nature, are the sub

jects of ownership while living only when on the land of the person

claimin them, or when tamed, or taken and held in possession, or

disable and immediately pursued.

§ 8269. Property classified. Property is either:

1. Real or immovable; or,

2. Personal or movable.

% 3270. Real defined. Real or immovable property consists of :

. Land.

2. That which is afiixed to land.

That which is incidental or appurtenant to land.

4. That which is immovable by law.

§ 3271 . Land defined. Land is the solid material of the earth,

whatever may be the ingredients of which it is composed, whether

soil, rock or other substance.

3272. Fixtures. A thing is deemed to be aflixed to land

when it is attached to it by roots, as in the case of trees, vines or

shrubs; or imbedded in it, as in the case of walls; or permanently

resting upon it, as in the case of buildings; or permanently attached

to what is thus permanent, as by means of cement, plaster, nails,

bolts or screws.

§ 3273. Appurtenances. A thing is deemed to be incidental

or appurtenant to land, when it is by right used with the land for its

benefit, as in the case of a way or water course, or of a passage for

light, air or heat from or across the land of another. Sluice boxes,

flumes, hose, pipes, railwa tracks, cars, blacksmith shops, mills and

all other machinery or too s used in working or developing a mine are

to be deemed aifixed to the mine.

§ 3274. Personal property defined. Every kind of property

that is not real is personal.
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OWNERSHIP. ~

24.

Anrrcmz 1.-—OWNERS.

§ 3275. Ownership. Limitation. The legislative assembly

can pass no law interfering with the primary disposal of the soil. All

property in this state has an owner, whether that owner is the United

States or the state, and the property public; or the owner an indi

vidual, and the property private. The state may also hold property

as a private proprietor. _

§ 3276. Land below high water mark. The ownership of

land below ordinary high water mark and of land below the water of a

navigable lake or stream is regulated by the laws of the United States

or by such laws as under authority thereof, the le islative assembly

may enact. The state is the owner of all property awfully appropri

ated or dedicated to its own use; and of all property of which there is

no other owner.

§ 3277. Who may convey. Any person, whether citizen or

alllien, may take, hold and dispose of property, real or personal, within

t is state.

ARTICLE 2. —I.\:rEaEsrs m Paornarr.

3278. Ownership classified. The ownership of property is

eit er:

1. Absolute; or,

2. Qualified. -

§ 3279. Absolute ownership. The ownership of property is

absolute when a single person has the absolute dominion over it, and

may use it or dispose of it according to his pleasure, subject only to

general laws.

§ 3280. Qualified ownership. The ownership of property is

qualified:

1. 1/Vhen it is shared with one or more persons.

2. When the time of enjoyment is deferred or limited; or,

3. When the use is restricted.

§ 3281. Sole ownership. The ownership of property by a

single erson is designated as a sole or several ownership.

§ 3282. Ownership by several. The ownership of property

by several persons is either:

1. Of joint interests.

2. Of partnership interests; or.

3. Of interests in common.

§ 3283. Joint tenancy. A joint interest is one owned by sev

eral persons in equal shares by a title created by a single will or

transfer, when expressly declared in the will or transfer to be a joint

tenancy, or when granted or devised to executors or trustees as joint

tenants.

§ 3284. Partnership. A partnership interest is one owned by

several persons in partnership for partnership purposes.

§ 3285. Common tenancy. An interest in common is one

owned by several persons not in joint ownership or partnership.
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§ 3286. Definition. Every interest created in favor of several

persons in their own right is an interest in common, unless acquired

by them in partnership for partnership purposes, or unless declared

in its creation to be a joint interest as provided in section 3283.

§ 3287. Commencement and duration. In respect to the

time of enjoyment an interest in property is either:

1. Present or future; and,

2. Perpetual or limited.

§ 3288. Present. A present interest entitles the owner to the

immediate possession of the property.

§ 3289. Future. A future interest entitles the owner to the

possession of the property only at a future period.

§ 3290. Perpetual. A perpetual interest has a duration equal

to that of the property.

§ 3291. _ Limited. A limited interest has a

that of the property.

3292. Future estates classified. Afuture interest is either:

. Vested; or, '

2. Contingent.

§ 3293. When they Vest. A future interest is vested when

there is a person in bein who would have a right, defensible or in

defeasible, to the immegate possession of the property upon the

ceasing of the intermediate or precedent interest.

§ 3294. How contingent. A future interest is contingent

while the person in whom or the event upon which it is limited to

take effect, remains uncertain.

§ 3295. Alternative contingencies. Two or more future

interests may be created to take effect in the alternative, so that if

the first in order fails to vest, the next in succession shall be sub

stituted for it and take effect accordingly.

§ 3296. Not void. A future interest is not void merely because

of the improbability of the contingency on which it is limited to take

effect.

§ 3297. ' Posthumous heir. When a future interest is limited

to successors, heirs, issue or children, posthumous children are entitled

to take in the same manner as it living at the death of their parent.

§ 3298. Future estates pass. Future interests pass by suc

cession, will and transfer in the same manner as present interests.

§ 3299. Possibilities. A mere possibility, such as the expect

ancy of an heir apparent, is not to be deemed an interest of any kind_

§ 3300. Estates of realty. In respect to real or immovable

property, the interests mentioned in this chapter are denominated

eztftes, and are specially named and classified in chapter 26 of this

c e. .

§ 3301. Applies to personal only. The names and classifi

cations of interests in real property have only such application to in

terests in personal property as in this chapter and the succeeding

seventeen chapters of this code is expressly provided.

§ 3302. Future interests limited. No future interest in

property is recognized by the law, except such as is defined in this

code.

duration less than

§ 179, (‘ivll C.

§ 180. Civil c.

§ 181. own 0.

g 1&2. Clv1lC.

§ isa. (‘ivll c.

§ 184. cm: c.

§ 185. own 0.

§ 186. cml c.

§ 1&7. Civil C.

§ res. own c.

§ 189. cm: c.

§ 190. ('l\‘il C.

§ 191. on-n c.

g 192. cm: 0.

§ 193. Clvll C.

§ 194» Civll C.

g 195. cm: c.
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5 190. Civil c.

§ WI. Civil C.

§ 198. cm: c.

§ 199, Ci\‘il C.

§ 200, Civil C.

§ 201. Clvll C.

§ ‘Z02, Civil C.

§ 203. Clvll c.

§ 204. Civil C.

§ 205. Clvll C.

§ 206, Civil C.

ARTICLE 3.—-CONDITIONS or OWNERSHIP.

§ 3303. Conditions defined. The time when the enjoyment

of property is to begin or end may be determined by computation, or

be made to depend on events. In the latter case, the enjoyment is

said to be upon condition.

§ 3304. Classified. Conditions are precedent or subsequent.

The former fix the beginning, the latter the ending of the right.

§ 3305. Illegal conditions void. If a condition precedent re

quires the performance of an act wrong of itself, the instrument con

taining it is so far void and the right cannot exist.

the performance of an act not wrong of itself, but otherwise unlawful

the instrument takes effect and the condition is void.

§ 3306. Restraints upon marriage. Conditions imposin

restraints upon marriage, except upon the marriage of a minor, or 0%

the widow of the person by whom the condition is imposed are void;

but this does not affect limitations when the intent was not to forbid

marriage, but only to give the use until marriage.

§ 3307. Restraints on alienation. Conditions restraining

alienation, when repugnant to the interest created, are void.

ARTICLE -l.»~REsraAn~1'rs UPON ALIENATION.

§ 3308. Power of alienation. How long may be sus

pended. The absolute power of alienation cannot be suspended by

any limitation or condition whatever for a longer period than during

the continuance of the lives of persons in being at the creation of

the limitation or condition, except in the single case mentioned in

section 3336.

§ 3309. When future interest void. Every future interest is

void in its creation, which by any possibility may suspend the abso

lute power of alienation for a longer period than is prescribed in this

chapter. Such power of alienation is suspended when there are no

persons in being by whom an absolute interest in possession can be

conveyed. ‘

§ 3310. Leases limited. No lease or grant of agricultural land

for a longer period than ten years, in which shall be reserved any rent

or service of any kind, shall be valid. No lease or grant of any town

or city lot for a longer period than twenty ears, in which shall be

reserved any rent or service of any kind, shal be valid.

ARTICLE 5. —— ACCUMULATIONS.

§ 331 1. Income. Future interest. Dispositions of the

income of property to accrue and to be received at any time subsequent

to the execution of the instrument creating such disposition, are

governed by the rules prescribed in this chapter in relation to future

interests.

§ 33 12. Illegal accumulation. All directions for the accumula

tion of the income of property, except such as are allowed by this

chapter are void.

§3313. Income, how directed. An accumulation of the

income of property for the benefit of one or more persons may be

If it requires '
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directed by any will or transfer in writing, sufiicient to pass the

property out of which the fund is to arise as follows:

1. If such accumulation is directed to commence on the creation

of the interest out of which the income is to arise, it must be made

for the benefit of one or more minors then in being, and terminate at

the expiration of their minority; or,

2. If such accumulation is directed to commence at any time sub

sequent to the creation of the interest out of which the income is to

arise, it must commence within the time in this chapter permitted for

the vesting of future interests and during the minority of the bene

ficiaries, and terminate at the expiration of such minority.

§ 3314. Void beyond minority. If in either of the cases

mentioned in the last section the direction for an accumulation is for a

longer term than during the minority of the beneficiaries, the direction

only, whether separable or not from other provisions of the instrument,

is void as respects the time beyond such minority.

§ 3315. Allowance to minor from accumulations. When

a minor, for whose benefit an accumulation has been directed is desti

tute of other sufiicient means of support and education, the county

court upon application may direct a suitable sum to be applied thereto

out of the fund.

ARTICLE 6.—R1onrs or Ownnas.

§ 3316. Owner owns products and accessions.

of a thing owns also all its products and accessions.

§ 3317. To whom undirected income belongs. When, in

consequence of a valid limitation of a future interest, there is a sus

pension of the power of alienation or of the ownership, during the

continuation of which the income is undisposed of, and no valid

direction for its accumulation is given, such income belongs to the

persons presumptively entitled to the next eventual interest.

The owner

ARTICLE 7.—-—TERMlNATION or OWNERSHIP.

§ 3318. When future interest dependent on death is

defeated. A future interest, depending on the contingency of the

death of any person without successors, heirs, issue or children is

defeated by the birth of a posthumous child of such person capable

of takin by succession.

§ 33 9. How future interest defeated. A future interest

may be defeated in any manner, or by any act or means, which the

party creating such interest provided for or authorized in the creation

thereof; nor is a future interest thus liable to be defeated to be on

that round adjudged void in its creation.

§ §320. When not defeated. No future interest can be defeated

or barred by any alienation or other act of the owner of the inter

mediate or precedent interest, nor by any destruction of such

precedent interest by forfeiture, surrender, merger or otherwise,

except as provided by the next section or when a forfeiture is

imposed by statute as a penalty for the violation thereof.

, 3321. Same. No future interest, valid in its creation, is

de eated by the determination of the precedent interest before the

happening of the contingency on which the future interest is limited

§ Z17. Civil C.

§ fi)8, Clvll (‘.

§ 209. Civil c.

§ 210. Clvll c.

§ 211. cu-11 c.

§ 212. Clvll c.

g 212. cm: ('.

§ 214. cwn c.

725



§§ 3322-3328 CIVIL CODE. Real Properly.

§ 215. Civil 0.

§ 216. Civil C.

§ 217. (‘l\'ll C.

§ 218, Civil C.

§ 219. Civil C.

§ 220. Clvll (‘.

§ 221. Civil (‘.

to take effect; but should such contingency afterwards happen, the

future interest takes eifect in the same manner and to the same

extent as if the precedent interest had continued to the same period.

CHAPTER 25.

GENERAL DEFINITIONS.

§ 3322. Income includes what. The income of property, as

the term is used in the two preceding chapters, includes the rents

and profits of real property, the interest of money, dividends upon

stock and other roduce of personal property.

§ 3323. en limitation deemed created. The delivery of

the grant, when a limitation, condition or future interest is created

by grant, and the death of the testator, when it is created by will, is

to be deemed the time of the creation of the limitation, condition or

interest within the meaning of this code.

C H A P T E R 2 6 .

REAL OR IMMOVABLE PROPERTY.

ARTICLE 1.—GrENEBAL PROVISIONS.

§ 3324. Law governing real property. Real property within

this state is gioverned by the law of this state, except when the title is

in the Unite States.

ARTICLE 2.—ESTATES IN GENERAL.

§ 3325. Estates classified as to duration. Estates in real

propert , in respect to the duration of their enjoyment are either:

1. E2 ates of inheritance, or perpetual estates.

2. Estates for life.

3. Estates for years; or,

4. Estates at will.

3326. Estate in fee defined. Every estate of inheritance is

a ee, and every such estate, when not defeasiblé or conditional, is a

fee simple or an absolute fee.

3327. Estates tail declared fees. Estates tail are abolished;

an eve estate which would be at common law adjudged to be a feetail is algae simple, and if no valid remainder is limited thereon, is a

fee sim le absolute.

33 8. Fee tail valid as contingent limitation upon a fee.

W en a remainder in fee is limited upon any estate which would by

the common law be adjudged a fee tail, such remainder is valid as a

contingent limitation upon a fee and vests in possession on the death

of the first taker without issue living at the time of his death.
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§ 3329. Estate of freehold. Estates of inheritance and for

life are called estates of freehold; estates for years are chattels real;

and estates at will are chattel interests, but are not liable as such to

sale on execution.

§ 3330. Same. An estate during the life of a third person,

whether limited to heirs or otherwise, is a freehold.

§ 3331. Future, how limited. A future estate may be limited

by the act of the party to commence in possession at a future day,

either without the intervention of a precedent estate, or on the ter

mination by lapse of time or otherwise of a precedent estate created

at the same time.

§ 3332. Reversion defined. A reversion is the residue of an

estate left by operation of law in the grantor or his successors, or in

the successors of a testator, commencing in possession on the deter

mination of a particular estate granted or devised.

§ 3333. Remainder. When a future estate, other than a re

version, is dependent on a precedent estate it may be called a re

-mainder and may be created and transferred by that name.

§ 3334. Limitation of suspension of absolute ownership.

The absolute ownership of a term of years cannot be suspended for a

longer period than the absolute power of alienation can be suspended

in respect to a fee.

§ 3335. Further defined. The suspension of all power to

alienate the subject of a trust, other than a power to exchange it for

other property to be held upon the same trust, or to sell it and rein

vest the proceeds to be held upon the same trust is a suspension of

the power of alienation within the meaning of section 3308.

§ 3336. Creation of a remainder on prior remainder. A

contingent remainder in fee may be created on a prior remainder in

fee to take efl"'ect in the event that the persons to whom the first

remainder is limited die under the age of twenty-one years or upon

any other contingency by which the estate of such persons may be

determined before they attain majority.

§ 3337. Creation offuture freehold estates, etc. Subject to

the rules of this chapter and. of chapters 23, 24 and 25 a freehold

estate, as well, as a chattel real, may be created to commence at a

future day; an estate for life may be created in a term of years and a

remainder limited thereon; a remainder of a freehold or chattel real,

either contingent or vested, may be created, expectant on the deter

mination of a term of years; and a fee may be limited on a fee upon

a contingency which, if it should occur, must happen within the

period prescribed in this chapter.

§ 3338. What life estates void. Successive estates for life can

not be limited except to persons in being at the creation thereof, and

all life estates subsequent to those of persons in being are void; and

upon the death of those persons the remainder, if valid in its creation,

takes effect in the same manner as if no other life estate had been

created.

§ 3339. Remainder upon successive life estates. No re

mainder can be created upon successive estates for life, provided for in

the preceding section, unless such remainder is in fee: nor can a

remainder be created upon such estate in a term for years unless it is

for the whole residue of such term.

§ 3340. Contingent remainder on term of years. A con

tingent remainder cannot be created on a term of years, unless the

§ 222. Civil C.

§ H3. Civil (‘.

§ E4. Civil (Y.

§ 225. Civil (Y.

§ D6, Civil (‘.

§ ‘.227. Civil C.

§ 228. Civil C.

§ %9. Civil C.

§ Z10. Civil C.

§ 231. Civil C.

§ 232. Civil C.

§ 233. ('i\'il C.
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§ 238, Civil C.
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5‘. 243. Clvll C.

nature of the contingency on which it is limited is such that the

remainder must vest in interest during the continuance or at the ter

mination of lives in being at the creation of such remainder.

§ 3341. Estate for life as remainder on term of years.

No estate for life can be limited as a remainder on a term of years,

except to a person in being at the creation of such estate.

§ 3342. Conditional limitation. ~ A remainder may be limited

on a contingency which, in case it should happen, will operate to

abridge or determine the precedent estate; and every such remainder

is to be deemed a conditional limitation.

§ 3343. To heirs of body. When a remainder is limited to

the heirs, or heirs of the body, of a person to whom a life estate in

the same property is given the persons who on the termination of the

life estate are the successors or heirs of the body of the owner for

life are entitled to take by virtue of the remainder so limited to them

and not as mere successors of the owner for life.

§ 3344. On death of first taker.

estate for life or for years is not limited on a contingency defeating

or avoiding such precedent estate it is to be deemed intended to take

effect only on the death of the first taker or the expiration by lapse

of time of such term of years.

§ 3345. Unexecuted power. A general or special power of

appointment does not prevent the vesting of a future estate, limited

to take effect in case such power is not executed.

Aa'r1c1.1~: 3.—TEBMINATION or Esrarss.

§ 3346. Of estate at will. A tenancy or other estate at will,

however created, may be terminated by the landlord’s giving notice

to the tenant in the manner prescribed by the next section to remove

from the premises within a period specified in the notice of not less

than one month.

-§ 3347. Requisites of notice.- Service. The notice pre

scribed by the last section must be in writing and must be served by

delivering the same to the tenant or to some person of discretion

residing on the premises or, if neither can with reasonable diligence

be found, the notice may be served by afiixing it on a conspicuous

part of the premises where it may be conveniently read. _,

§ 3348. Subsequent action. After the notice prescribed by

sections 3346 and 3347 has been served in the manner therein directed

and the period specified by such notice has expired, but not before,

the landlord may re-enter or proceed according to law to recover

possession.

§ 3349. Three days’ notice. Whenever the right of re-entry

is given to a grantor or lessor in any grant or lease, or otherwise, such

re-entry may be made at any time after the right has accrued upon

three days’ previous written notice of intention to re-enter served in

the mode prescribed by section 3347.

§ 3350. Without notice. An action for the possession of real

property, leased or granted with a right of re-entry, may be main

tained at any time after the right to re-enter has accrued without

the noticc prescribed in section 3349.

When a remainder on an'
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ARTICLE 4. — SERVITUDES.

§ 3351. Easements attached to other lands. The follow- §244. cwu 0..

ing land burdens or servitudes upon land may be attached to other

land as incidents or appurtenances, and are then called easements:

1. The right of pasturage.

2. The right of fishing.

3. The right of taking game.

4. The right of way.

5. The right of taking water, wood, minerals and other things.

6. The right of transacting business upon land.

7. The right of conducting lawful sports upon land.

8. The right of receiving air, li ht or heat from or over, or dis

chargin the same upon or over land.

9. The right of receiving water from or discharging the same

upon land.

10. The right of flooding land.

11. The right of having water flow without diminution or dis

turbance of any kind.

- 12. The right of using a wall as a party wall.

13. The right of receiving more than natural support from adjacent

land or things affixed thereto.

14. The right of having the whole of a division fence maintained

by a coterminous owner.

15. The right of having public conveyances stopped, or of stopping

the same on land.

16. The right of a seat in church.

17. The right of burial.

§ 3352. Others not attached may be granted. The follow- § 245, can c_

ing land burdens or servitudes upon land may be granted and held,

though not attached to land:

1. The right to pasture, and of fishing and taking game.

2. The right of a seat in church.

The right of burial.

4. The right of taking rents and tolls.

5. The right of way.

6. The right of taking water, wood, minerals or other things.

§ 3353. Dominant tenement. The land to which an ease- § 246. cwu (1.

ment is attached is called the dominant tenement; the land upon

which a burden or servitude is laid is called the servient tenement.

§ 3354. Who can create servitude. A servitude can be § 241 mu (-_

created only by one who has a vested estate in the servient tenement.

?' 3355. Who cannot hold. A servitude thereon cannot be § 243, cm; 0,

he d by the owner of the servient tenement.

§ 3356. Extent of. The extent of a servitude is determined § 249, cm: c.

by the terms of the grant, or the nature of the enjoyment by which it

was acquired.

§ 3357. Partition of. Burden apportioned. In case of

partition of the dominant tenement the burden must be apportioned

according to the division of the dominant tenement, but not in such

a way as to increase the burden upon the servient tenement.

§ 3358. Right of future owner. The owner of a future estate

in a dominant tenement may use easements attached thereto for the

§ 250. Civil (‘.

§ 251. (‘lvll (7.
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purpose of viewing waste, demanding rent or removing an obstruc

tion to the enjoyment of such easement, although such tenement is

occupied by a tenant. »

§ 3359. Right Of action. The owner of any estate in a domi

nant tenement, or the occupant of such tenement, may maintain an

action for the enforcement of an easement attached thereto.

§ 3360. Same. The owner in fee of a servient tenement may

maintain an action for the possession of the land against any one

unlawfully possessed thereof, though a servitude exists thereon in

favor of the public.

§ 3361. Extinguishment. A servitude is extin uished:

1. By the vesting of the right to the servitude an the right to

the servient tenement in the same person.

2. By the destruction of the servient tenement.

3. By the performance of any act upon either tenement by the

owner of the servitude or with his assent which is incompatible with

its nature or exercise; or,

4. When the servitude was acquired by enjoyment, by disuse

thereof by the owner of the servitude for the period prescribed for

acquiring title by enjoyment.

CHAPTER 27.

RIGHTS OF OWNERS.

ARTICLE 1.—INCIDENTS or OWNERSHIP.

§ 3362. Land includes water. The owner of the land owns

water standing thereon, or flowing over or under its surface, but not

forming a definite stream. Water running in a definite stream formed

by nature over or under the surface may be used by him as long as it

remains there; but he may not prevent the natural flow of the stream

or of the natural spring from which it commences its definite course,

nor pursue nor pollute the same.

§ 3363. Rights of owner of life estate. The owner of a life

estate may use the land in the same manner as the owner of a fee

simple, except that he must do no act to the injury of the inheritance.

§ 3364. Rights of tenant. A tenant for years or at will, unless

he is a wrongdoer by holding over, may occupy the buildings, take

the annual products of the soil, work mines and quarries open at the

commencement of his tenancy and cultivate and harvest the crops

growing at the end of his tenancy.

3365. Same. How determined. A tenant for years or at

wi l has no other rights to the property than such as are given to him

by the agreement or instrument by which his tenancy is acquired or

by the last section.

§ 3366. Succession to rights. A person to whom any real

property is transferred or devised upon which rent has been reserved,

or to whom any such rent is transferred, is entitled to the same reme

dies for recovery of rent for nonperformance of any of the terms of

the lease or for an waste or cause of forfeiture as his grantor or

devisor might have ad.
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§ 3367. Assignees of lessor or lessee. Whatever remedies

the lessor of any real property has against his immediate lessee for the

breach of an agreement in the lease or for recovery of the possession,

he has against the asi ees of the lessee for any cause of action accru

ing while they are suc assignees, except when the assignment is made

by way of security for a loan and is not accompanied b possession of

the premises. \Vhatever remedies the lessee of any realproperty may

have against his immediate lessor for the breach of any agreement in

the lease he may_ have against the assigns of the lessor and the assigns

of the lessee may have a ainst the lessor and his assigns, except upon

covenants against incum rances or relating to the title or possession

of the premises.

§ 3368. Notice to change terms. In all leases of lands or

tenements, or of any interest therein, from month to month the land

lord may, upon iving notice in writing at least fifteen days before

the expiration o the month, change the terms of the lease to take

effect at the expiration of the month. The notice, when served upon

the tenant, shall of itself operate and be effectual to create and estab

lish as a part of the lease the terms, rent and conditions specified in

the notice, if the tenant shall continue to hold the premises after the

expiration of the month.

§ 3369. Life lease rent. Rent due upon a lease for life may

be recovered in the same manner as upon a lease for years.

§ 3370. After death. Rent dependent on the life of a person

may be recovered after as well as before his death.

§ 3371. Right of action. A person having an estate in fee, in

remainder or reversion, may maintain an action for any injury done

to the inheritance, notwithstanding an intervening estate for life or

years and although after its commission his estate is transferred and

he has no interest in the property at the commencement of the

action.

ARTICLE 2. — Bounnaarss.

§ 3372. Above and below surface. The owner of land in

fee has the right to the surface and to everything permanently situated

beneath or above it.

§-3373. Banks and beds of streams. Except when the

grant under which the land is held indicates a different intent, the

owner of the upland, when it borders on a navigable lake or stream,

takes to the edge of the lake or stream at low water mark, and all

navigable rivers shall remain and be deemed public highways. In

all cases when the opposite banks of any stream not navigable belong

to different persons the stream and the bed thereof shall become com

mon to both.

§ 3374. TO center Of highway. An owner of land bounded

by a road or street is presumed to own to the center of the way, but

the contrary may be shown.

§ 3376. Lateral support from adjoining land. Each

coterminous owner is entitled to the lateral and subjacent support

which his land receives from the adjoining land, subject to the right of

the owner of the adjoining land to make proper and usual excava

tions on the same for purposes of construction on using ordinary care

and skill and taking reasonable precautions to sustain the land of the

§ 260. Clvil (‘.

§ 261. Civil C.

§ 262. own c.

,5 263. Civil C.

§ 26-i. Civil C.

§ 2&5. cm: c.

§ 266. Civil C.

§ 267. Clvll (‘-.

§ 268. Civil (T.
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other and iving previous reasonable notice to the other of his inten

tion to make such excavations.

§ 3376. Trees on land of one owner. Trees whose trunks

stand wholly upon the land of one owner belong exclusively to him

althou h their roots grow into the land of another.

§ 3 7'7. Same on line. Trees whose trunks stand partly

on the land of two or more coterminous owners belong to them in

common.

ARTICLE 3.—OBLIGATIONS or Ovvssas.

§ 3378. Repairs and taxes. The owner of a life estate must

keep the buildings and fences in repair from ordinary waste and must

pay the taxes and other annual charges and a just proportion of

extraordinary assessments benefiting the whole inheritance.

§ 3379. Boundaries. Fences. Coterminous owners are

mutuall bound equally to maintain:

1. T e boundaries and monuments between them.

2. The fences between them, unless one of them chooses to let his

land lie open as a public common, in which case, if he afterwards

incloses it, he must refund to the other a just proportion of the value

at that time of any division fence made by the latter.

CHAPTER -28.

USES AND TRUSTS.

§ 3380. What are. Uses and trusts in relation to real prop

erty are those only which are specified in this chapter.

§ 3381. Who deemed to have legal estate. Every person

who by virtue of any transfer or devise is entitled to the actual

possession of real property and the receipt of the rents and profits

thereof is deemed to have a le al estate therein of the same quality

and duration and subject to t e same conditions as his beneficial

interest.

§ 3382. Trust valid, if connected with power. The last

section does not divest the estate of any trustee in a trust heretofore

existing, when the title of such trustee is not merely nominal, but is

connected with some power of actual disposition or management

in relation to the real property which is the subject of the trust.

§ 3383. Transfer must be direct. Every disposition of real

property, whether by transfer or will, must be made directly to the

person in whom the right to the possession and profits is intended to

be vested, and not to any other, to the use of or in trust for such

person; and if made to any person to the use of or in trust for

another no estate or interest vests in the trustee; but he must execute

a release of the property to the beneficiary on demand, the latter

payin the expense thereof. _

§ 3384. Qualification of preceding sections. The preced

ing sections of this chapter do not extend to trusts arising or resulting

by implication of law, nor prevent or affect the creation of such express

trusts as are hereinafter authorized and defined.
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§ 3385. Requisites of trusts. No trust in relation to real

property is valid unless created or declared:

1. By a written instrument, subscribed by the trustee or by his
agent thereto authorized by writing. i

2. By the instrument under which the trustee claims the estate

affected; or,

3. By operation of law. * -

§ 3386. When trust presumed. When a transfer of real

property is made to one person and the consideration therefor is paid

by or for another a trust is presumed to result in favor of the person

by or for whom such payment is made.

§ 3387. Innocent purchaser. No implied or resulting trust

can prejudice the right of a purchaser or incumbrancer of real prop

erty for value and without notice of the trust.

§ 3388. For what trusts may be created. Express trusts
may be created for any of the following purposes: l

1. To sell real property and apply or dispose of the, proceeds in

accordance with the instrument creating the trust.

2. To mortgage or lease real property for the benefit of annuitants

or other legatees or for the purpose of satisfying any char e thereon.

3. To receive the rents and profits of rea property and pay them

to or apply them to the use of any person, whether ascertained at the

time of the creation of the trust or not, for himself or for his family

during the life of such person or for any shorter term, subject to the

rules of chapter 26 of this code; or,

4. To receive the rents and profits of real property and to accumu

late the same for the purposes and within the limits prescribed by

the same chapter. '

§ 3389. When devise valid as power in trust. A devise

of real property to executors or other trustees to be sold or mortgaged,

when the trustees are not also empowered to receive the rents and

profits, vests no estate in them-, but the trust is valid as a power in

trust.

§ 3390. When surplus subject to creditors’ claims. When

a trust is created to receive the rents and profits of real property and

no valid direction for accumulation is given the surplus of such rents

and profits beyond the sum that may be necessary for the education

and support of the person for whose benefit the trust is created is

liable to the claims of the creditors of such person in the same manner

as personal property which cannot be reached by execution.

§ 3391. When trust valid as power. W’hen an express trust

in relation to real property is created for any purpose not enumerated

in the preceding section, such trust vests no estate in the trustees;

but the trust, if directing or authorizing the performance of any act

which may be lawfully performed under a power, is valid as a power

in trust, subject to the provisions in relation to such powers con

‘tained in chapter 29 of this code.

§ 3392. Power in trust not prohibited. Nothin in this

chapter prevents the creation of a power in trust for any 0% the pur

poses for which an express trust may be created.

§ 3393. Realty passes when trust valid as power. In

every case when a trust is valid as a power in trust the real property

to which the trust relates remains in or passes by succession to the

person otherwise entitled, subject to the execution of the trust as a

power in trust.
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§ 3394. Whole estate vests in trustees. Except as herein

after otherwise provided, every express trust in real property, valid as

such in its creation, vests the whole estate in the trustees, subject

only to the execution of the trust. The beneficiaries take no estate

or interest in the property, but may enforce the performance of the

trust.

§ 3395. Contingent trust. Notwithstanding anything con

tained in the last section, the author of a trust may in its creation

prescribe to whom the real property to which the trust relates shall

belong, in the event of the failure or termination of the trust, and

may transfer or devise such property, subject to the execution of the

trust.

§ 3396. Legal estate. The grantee or devisee of real propertv

subject to a trust acquires a legal estate in the property as against all

persons except the trustees and those lawfully claiming under them.

§ 3397. Undisposed estates. \Vhen an express trust is created

in relation to real property every estate not embraced in the trust and

not otherwise disposed of is left in the author of the trust or his suc

cessors.

§ 3398. Limited disposal. The beneficiary of a trust for the

receipt of the rents and profits of real property or for the pa ment of

an annuity out of such rents and profits may be restrained om dis

posing of his interest in such trust during his life or for a term of

years by the instrument creating the trust.

§ 3399. Grant separate from trust. When absolute. When

an express trust is created in relation to real property, but is not con

tained or declared in the grant to the trustee or in an instrument

signed by him and recorded in the same office with the grant to the

trustee, such grant must be deemed absolute in favor of the subse

quent creditors of the trustee not having notice of the trust and‘ in

favor of purchasers from such trustee without notice and for a valu

able consideration.

§ 3400. When transfer of trustees void. When a trust in

relation to real property is expressed in the instrument creating the

estate, every transfer or other act of the trustees in contravention of

the trust is absolutely void.

§ 3401. When trust ceases. \Vhen the purpose for which an

express trust was created ceases, the estate of the trustees also ceases

CHAPTER 29.

POWERS.

§ 3402. What powers permitted. Powers in relation to real

property are those only which are specified in this chapter.

§ 3403. Power of attorney excluded. The provisions of

this chapter do not extend to a simple power of attorney to convey

real property in the name of the owner and for his benefit.

§ 3404. Power defined. A power as the term is used in this

chapter is an authority to do some act in relation to real property, or
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to the creation or revocation of an estate therein or a charge thereon

which. the owner granting or reserving such power might himself per

form for any purpose. -

§ 3405. Author defined. The author of a power as the term

is used in this chapter is the person by whom a power is created,

whether by grant or devise; and the holder of a power is the person

in whom a power is vested, whether by grant, devise or reservation.

§ 3406. Powers classified. Powers are general or special and

beneficial or in trust.

§ 3407. General. A power is general when it authorizes the

alienation or incumbrance of a fee in the property embraced therein

by a grant, will or charge, or any of them, in favor of any person

whatever.

§ 3408. Special. A power is special:

1. \Vhen a person or class of persons is designated to whom the

disposition of property under the power is to be made; or,

2. \Vhen it authorizes the alienation or incumbrance by means of

a grant, will or charge of only an estate less than a fee.

§ 3409. Beneficial. A power is beneficial when no person

other than its holder has by the terms of its creation any interest in

its execution.

§ 3410. In trust. A power is in trust when an

of persons, other than its holder, has by the terms of,

interest in its execution.

§ 341 1. General power. When in trust. A general power

is in trust when any person or class of persons, other than its holder,

is designated as entitled to the proceeds or the disposition or charge

person or class

its creation an

.authorized by the power or to any portion of the proceeds or other

benefits to result from its execution.

§ 3412. Special. Same. A special power is in trust:

1. VVhen the disposition or charge which it authorizes is limited

to be made to any person or class of persons other than the holder of

the power; or,

2. When any person or class of persons other than the holder is

designated as entitled to any benefit from the disposition or charge

authorized by the power. ‘

§ 3413. Capacity to create. No person is capable of creating

a power who is not at the same time capable of granting some estate

in the property to which the power relates.

§ 3414. In whom vested. A power may be vested in any

person.

§ 3415. How created. A power may be created only:

1. By a suitable clause contained in a grant of some estate in the

real property to which the power relatesor in an agreement to execute

such a grant; or, _

2. B A a devise contained in a will.

§ 34 6. Power reserved. The grantor in any conveyance

may reserve to himself any power, beneficial or in trust, which he

might lawfully grant to another; and every power- thus reserved is

subject to the provisions of this chapter in the same manner as if

granted to another.

§ 3417. When irrevocable. Every power, beneficial or in

trust, is irrevocable unless an authority to revoke it is given or reserved

in the instrument creating the power.
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3418. When power is a. lien. A power is a lien upon the

rea property which it embraces from the time the instrument in

which it is contained takes effect, except that against creditors, pur

chasers and incumbrancers in good faith and without notice from any

person having an estate in such real property, the power is a lien only

from the time the instrument in which it is contained is duly

recorded.

§ 3419. When power deemed part of security. When a

power to sell real property is given to a mortgagee or other incum

brancer in an instrument intended to secure the payment of money,

the power is to be deemed a part of the security and vests in any per

son who by assignment becomes entitled to the money so secured to

be paid and may be executed by him wheneyer the assignment is duly

acknowledged and recorded.

§ 3420. Who cannot execute power. A power cannot be

executed by any person not capable of disposing of real property.

§ 3421. MarI'ied woman. A married woman'may execute a

power during her marriage without the concurrence of her husband.

unless otherwise prescribed by the terms of the power.

§ 3422. Married woman cannot execute before majority.

No power can be executed by a married woman before she attains her

majority. ‘

§ 317, Civll c.\§ 3423. How power executed. A power can be executed

§ 318, Civil C.

§ 819, Clvll C.

§ 320, Clvll C.

321, Clvll C.

§ 322, Clvll C.
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only by a written instrument which would be suflicient to pass the

estate or interest intended to pass under the power, if the person

executing the power was the actual owner.

§ 3424. Execution. By all of several. By survivors, if

one dies. \Vhen a power is vested in several persons all must unite

in its execution; but in case any one or more of them is dead the

power may be executed by the survivor or survivors, unless otherwise

prescribed by the terms of the power.

§ 3425. How executed by will. When a power to dispose of

real property is confined to a disposition by devise or will the in

strument of execution must be a will duly executed according to the

provisions of chapter 40.

§ 3426. How by grant. When a power is confined to adispo

sition by grant, it cannot be executed by will even though the dispo

sition is not intended to take effect unti after the death of the person

executin the power.

§ 342 . When directed by insuflicientinstrument. VVhen

the author of a power has directed or authorized it to be executed by

an instrument which would not be sufficient in law to pass the estate.

the power is not void, but its execution is to be governed by the rules

before prescribed in this chapter.

§ 3428. Formalities unnecessary. When the author of a

power has directed any formalities to be observed in its execution, in

addition to those which would be sufficient to pass the estate, the

observance of such additional formalities is not necessary to a valid

execution of the power.

§ 3429. Trivial conditions disregarded. When the condi

tions annexed to a power are merely nominal and evince no intention

of actual benefit to the party to whom or in whose favor they are to

be performed, they may be wholly disregarded in the execution of the

power.
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I

§ 3430. Binding conditions. I/Vith the exceptions contained

in the preceding sections the intentions of the author of a power as to

the mode, time and conditions of its execution must be observed, sub

ject to the power of a district court to supply a defective execution in

the cases provided in sections 3439 and 3463.

§ 3431. Consent, how expressed. When the consent of a

third person to the execution of a power is requisite, such consent

must be expressed in the instrument by which the power is executed

or be certified in writing thereon. In the first case the instrument of

execution, in the second, the certificate must be subscribed by the

party whose consent is required and to entitle the instrument to be

recorded such signature must be duly proved or acknowledged accord

ing to the chapter on recording transfers.

§ 3432. Consent of all survivors. When the consent of

several persons to the execution of a power is requisite all must con

sent thereto; but in case any one or more of them is dead the consent

of the survivors is sufficient, unless otherwise prescribed by the terms

of the power.

§ 3433. Valid without recital. Every instrument executed

by the holder of a power, conveying an estate or creating a charge

which such holder would have no right to convey or create except

by virtue of his power, is to be ‘deemed-a valid execution of the

power, even though not recited or referred to therein.

§ 3434. When to. be deemed conveyance. Every instru

ment except a will in execution of e power, even though the power

is one of revocation only is to be deemed a conveyance within the

meaning of the chapter on recordin transfers. '

§ 3435. Disposition beyon authority. A disposition or

charge by virtue of a power more extensive than was authorized

thereby is not therefore void; but ever estate or interest so created

so far as it is embraced by the terms o the power is valid.

§ 3436. Time runs from creation of power. The period

during which the absolute right of alienation may be suspended by

an instrument in execution of a power must be computed, not from

the date of the instrument, but from the time of the creation of the

power.

§ 3437. Conditions at creation determine legality. No

estate or interest can be given or limited to any person by an instru

ment in execution of a power which could not have been given or

limited at the time of the creation of the power.

§ 3438. Married woman’s power. When a married woman,

entitled to an estate in fee, is authorized by a power to dispose of

such estate during her marriage, she may by virtue of such power

create any estate which she might create if unmarried.

§ 3439. Relief of purchasers from defects. Purchasers for

a valuable consideration, claiming under a defective execution of a

power, are entitled to the same relief as similar purchasers claiming

under a defective conveyance from an actual owner.

§ 3440. Fraud. Instruments in execution of a power are

affected by fraud in the same manner as like instruments executed by

owners or trustees.

§ 3441. Power to married woman. A general and beneficial

power is valid which gives to a married woman power to dispose, during

her marriage and without the concurrence of her husband, of a present

or future estate in real property conveyed or devised to her in fee.

§ 324. (‘lfll C.
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§ 3442. Estates changed into fee. VVhen_ an absolute power

of disposition not accompanied by any trust is given to the owner of

a particular estate for life or years, such estate is changed into a fee,

absolute in favor of creditors, purchasers and incumbrancers, but sub

ject to any future estates limited thereon, in case the power should not be

executed or the property should not be sold for the satisfaction of debts.

§ 3443. Same. When an absolute power of disposition not ac

companied by any trust, is given to any person to whom no particu

lar estate is limited, such person also takes a fee, subject to any future

estate that may be limited thereon, but absolute in favor of creditors,

purchasers and incumbrancers. .

§ 3444. Same. In all cases when an absolute power of disposi

tion is given, not accompanied by any trust, and no remainder is

limited on the estate of the holder of the power, he is entitled to an

absolute fee.

§ 3445. Same. When a general and beneficial power to devise

the inheritance is given to the owner of an estate for life or for years,

he is deemed to possess an absolute power of disposition within the

meaning of the last three sections.

§ 3446. When power deemed absolute. Every power of

disposition is deemed absolute by means of which the holder is

enabled in his lifetime to dispose of the entire fee in possession or

in expectancy for his own benefit.

§ 3447. Grantor deemed owner. When power of revoca

tion reserved. When the grantor in any conveyance reserves to

himself for his own benefit an absolute power of revocation, such

grantor is still to be deemed the absolute owner of the estate con

veyed so far as the rights of creditors and purchasers are concerned.

§ 3448. When special and beneficial power valid. A

special and beneficial power is valid which is granted:

1. To a married woman to dispose, during the marriage, of any

estate less than a fee belonging to her in the property to which the

power relates; or, 4

2. To the owner of a life estate in the property embraced in the

power to make leases, commencing in possession during his life.

§ 3449. How far power to lease void. A special and bene

ficial power to make leases of agricultural land for more than ten

years or of town or city lots for more than twenty years is void only

as to the time beyond ten or twenty years, and authorizes leases for

those terms or less.

§ 3450. When power to lease transferable. The power of

the owner of a life estate to make leases is not transferable as a sep

arate interest, but is annexed to his estate and will pass, unless spe

cially excepted, by any grant of such estate. If specially excepted in

any such grant it is extinguished.

§ 3451. Power to lease released. The power of the owner of

a life estate to make leases may be released by him to any person entitled

to a future estate in the property and is thereupon extinguished.

§ 3452. Mortgage does not extinguish power. A mortgage

executed by the owner of a life estate having a power to make leases

or by a married woman by virtue of any beneficial power does not

extinguish or suspend the power, but the power is bound by the

mort age in the same manner as the real property embraced therein.

§ 3463. Effects of same. The elfccts on the power of a lien

by mortgage, such as is mentioned in the last section, are:
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1. That the mortgagee is entitled to an execution of the power so

far as the satisfaction of his lien may require it; and,

2. That any subsequent estate created by the owner in execution

of the power becomes subject to the mortgage in the same manner

as if in terms embraced therein. -

§ 3454. When power subject to creditors’ claims. Every § 318» 9"" @

special and beneficial power is liable to the claims of creditorsin the

same manner as other interests that cannot be reached by execution

and the execution of the power may be adjudged for the benefit of

the creditors ‘entitled.

§ 3455. Other powers void. No beneficial power, general or §3l9. Civil (*

special, néit already specified and defined in this chapter can hereafter

be create .

§ 3456. Powers enforceable for parties interested. Every § aw. om: c.

trust ower unless its execution is made express to depend on the

will 0 the trustees is imperative and imposes a uty on the trustee,

the performance of which may be compelled for the benefit of the

parties interested.

§ 3457. Same. A trust power does not cease to be imperative, §35l. Civil 0

when the trustee has the right to select any and exclude others of the

persons designated as the beneficiaries of the trust.

§ 3458. Equal shares. When a disposition under a power is §3i'i2. Civil 0

directed to be made to, among, or between several persons, without

any specification of the share or sum to be allotted to each, all the

persons desi ated are entitled to equal proportions.

§ 3459. iscretiona.ry power. When the terms of a power £1858. Civil C

import that the estate or fund is to be distributed among several

persons designated in such manner or proportions as the trustee of

the power may think proper, the trustee may allot the whole to

any one or more of such persons in exclusion of the others.

§ 3460. Death of trustee. If the trustee of a power with the § W. Civil (‘

right of selection dies, leaving the power unexecuted, its execution

must be adjudged for the benefit equally of all the persons designated

as objects of the trust. - '

§ 3461. Execution by district court. VVhen a power in §3-'>5-ClvilG

trust is created by will and the testator has omitted to designate,

_expressl or by necessary implication, by whom the power is to be

execute its execution devolves on the district court.

§ 3462. Execution for benefit of creditors. The execution §3~’"3- 01""

in whole or in part of any trust power may be adjud ed for the bene

fit of the creditors or assignees of any person entit ed as one of the

beneficiaries of the trust to compel its execution when his interest is

transferable.

3463. Defects cured. VVhen the execution of a power in trust § 357- Civil (‘~

is efective in whole or in part under the provisions of this chapter,

its proper execution may be adjudged in favor of the persons

designated as the objects of the trust.

§ 3464. Certain other laws apply. The provisions of chap- §'-as. Civil 0

ters 57 and 58, saving the rights of other persons from prejudice by

the misconduct of trustees and authorizing the court to remove and

appoint trustees; the provisions of chapter 41, devolving express

trusts upon the court on the death of the trustee; and the provisions

of section 3401 apply equally to powers in trust and the trustees of

such powers.
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CHAPTER 30.

PERSONAL OR MOVABLE PROPERTY.

ARTICLE 1.—~PERSONAL PRQPERTY IN GENERAL.

§ 3465. Governed by law of domicile. If there is no law

to the contrary in the place where personal property is situated it is

deemed to follow the person of its owner and is governed by the law

of his domicile.

ARTICLE 2.—-THINGS IN ACTION.

§ 3466. Defined. A thing in action is a right to recover money

or other personal property by a judicial proceeding.

§ 3467. Transferable. A thing in action, arising out of the

violation of a right of property or out of an obligation, may be trans

ferred by the owner. Upon the death of the owner it passes to his

personal representatives, except when in the oases provided by law it

passes to his devisees or successor in otfice.

ARTICLE 3. — SHIPPING.

GENERAL PROVISIONS.

§ 3468. Ship defined. The term “ship” or “shipping,” when

used in this code, includes steamboats, sailing vessels, canal boats,

barges and_ every structure adapted to be navigated from place to

place for the transportation of merchandise or persons.

§ 3469. Appurtenances. All things belongingto the owners

which are on board a ship and are connected with its proper use for

the objects of the voyage and adventure in which.the ship is engaged

are deemed its appurtenances.

§ 3470. Navigation classified. Ships are enga ed either in

foreign or domestic navigation. Ships are engaged in orei navi

gation when passing to or from a foreign country, and in omestio

navigation ‘when passing from place to place within the United

States.

_“‘§ 3471. Domestic and foreign ships. A ship in the port of

the state or territory to \\‘lll(‘l1 it belongs is called a domestic ship; in

another port it is called a foreign ship.

§ 3472. Power of court. If a ship belongs to several persons,

not partners, and they differ as to its use or repair the controversy

may be determined by any court of competent jurisdiction.

§ 3473. Possessor liable. If the owner of a ship commits its

possession and navigation to another, that other and not the owner is

responsible for its repairs and supplies.

§ 3474. Congress regulates. The registry, enrollment and

license of ships are regulated by acts of congress.

740



Personal Property. ' CIVIL coon §§ 3475-3478

RULES OF NAVIG.-\TIt )N.

§ 3476. Meeting ships. Limitation. In the case of ships saso. Civil c.

meeting the following rules must be observed in addition to those

prescribed by any statutes of this state, which relate to navigation:

1. VVhenever any ship proceeding in one direction meets another

ship proceeding in another direction so that if both ships were to con

tinue their respective courses they would pass so near as to involve

- the risk of a collision, the helms of both ships must be put to port so

as to pass on the port side of each other, except when the circum

stances of the case are such as to render a departure from the rule

necessary in order to avoid immediate danger and subject also to a

due regard to the dangers of navigation. ‘ -

'2. A steamer navigating a narrow channel must, whenever it is safe

and practicable, keep to that side of that fair way or mid-channel which

lies on the starboard side of the steamer. A steamer when passing

another steamer in such channel must always leave the other upon

the larboard side.

3. VVhen steamers must inevitably or necessarily cross so near that

by continuing their respective courses there would be a risk of colli

sion each vessel must put her helm to port so as always to pass on

the larbolrd side of each other.

The rules of this section do not apply to any case for which a

different rule is provided by the regulations for the overnment of

pilots of steamers approaching each other within soun of the steam

whistle, or by the regulations concerning lights upon steamers, or

other matters prescribed under authority of any act of congress.

§ 3476. Infringement. Damages. If it appears that a colli- §-.no,cm1c.

sion was occasioned by failure to observe any rule of the foregoing

section the owner of the ship by which such rule is infringed cannot

recover compensation for damages sustained by the ship in such

collision, unless it appears that the circumstances of the case made a

departure from the rule necessary.

§ 3477. -Damage presumed from default. Damage to person § rm. cm! c.

or property arising from the failure of a ship to observe any rule of

section 3475 must be deemed to have been occasioned by the willful

default of the person in charge of the deck of such ship at the time,

unless it appears that the circumstances of the case made a departure

-from the rule necessary.

§ 3478. Liability defined. Losses caused by collision are to 5 312. Clvll c.

be home as follows:

1. If either party was exclusively in fault he must bear his own

loss and compensate the other for any loss he has sustained.

2. If neither party was in fault the loss must be borne by him on

whom it falls.

3. If both were in fault the loss is to be equally divided, unless it

appears that there was a great disparity in fault, in which case the

loss must be equitably apportioned; or,

4. If it cannot be ascertained where the fault lies the loss must be

equally divided.
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CHAPTER 31.

PRODUCTS OF THE MIND.

§ 3479. Ownership of. The author. of any product of the

mind. whether it is an invention, or a composition in letters or art, or

a design, with or without delineation, or other graphical representa

tion has an exclusive ownership therein and in the representation or

expression thereof, which continues so long as the product and the '

representations or expressions thereof made by him remain in his

possession. _

§ 3480. Ownership of joint products. Unless otherwise

agreed, a product of the mind in the production of which several

persons are jointly concerned is owned by them as follows:

1. If the product is single, in equal proportions; or,

2. If it is not single, in proportion to the contribution of each.

§ 3481. Transfer. The owner of any product of the mind, or

of any representation or expression thereof, may transfer his property

in the same. ’

§ 3482. Publication. If the owner of a product of the mind

intentionally makes it public a copy or reproduction may be made

public by any person without responsibility to the owner so far as the

law of this state is concerned.

§ 3483. Subsequent production of same thing. If the

owner of a product of the mind does not make it public, any other

person subsequently and originally producing the same thing, has the

same right therein as the prior author, which is exclusive to the same

extent against all persons except the prior author, or those claiming

under him. - '

§ 3484. Ownership of private communications. Letters

and other private communications in writing belong to the person to

whom they are addressed and delivered; but they cannot be published

against the will of the writer, except by authority of law.

C HA P T E R 3 2 .

OTHER KINDS OF PERSONAL PROPERTY.

§ 3485. Trade-marks. One who produces or deals in a par

ticular thing or conducts a particular business may appropriate to his

exclusive use as a trade-mark any form, symbol or name which has

not been so appropriated by another to designate the origin or owner

ship thereof; but he cannot exclusively appropriate any designation,

or part of a designation, which relates only to the name, quality, or

the description of the thing or business, or the place Where the thing

is produced or the business is carried on. .

§ 3486. Good will. The good will of a business is the expec

tation of continued public patronage, but it ‘does not include a right

to use the name of any person from whom it was acquired.

§ 3487. Is property. Transferable. The good will of a

business is property, transferable like any other.
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§ 3488. Title deeds. Instruments essential to the title of real §m, cu-u c.

property and which are not kept in a public oflice as a record pur

suant to law belon to the person in whom for the time being such

title may be veste and pass with the title.

C H A P T E R 3 3 .

ACQUISITION or PROPERTY.

ARTICLE 1.—MODES IN WHICH Paornnrr MAY BE Acounuazn.

3489. How property acquired. Property is acquired by: §580,(3lv1lC.

Occupancy.

2. Accession.

3. Transfer.

4. Will; or,

0. Succession.

ARTICLE 2.—OCOUPANCY.

§ 3490. Title by occupancy. Occupancy for any period con- § -'181.(‘lvllC

fers a title sufiicient against all except the state and those who have

title by prescription, accession, transfer, will or succession.

§ 3491 . Prescription. Occupancy for the period prescribed by § 582. Civil C

the code of civil procedure or any law of this state as sufficient to bar

an action for the recovery of the property confers a title thereto, de

nominated a title by prescription, which is sufficient against all.

ARTICLE 3. — ACCESSION.

ACCESSION TO REAL PIlOPER'l‘Y.

§ 3492. Fixtures, when tenant may remove. When a § 553, (‘ivll c.

person affixes his property to the land of another without an agree

ment permitting him to remove it, the thing aflixed belongs to the

owner of the land, unless he chooses to require the former to remove

it; provided, that a tenant may remove from the demised premises any

time during the continuance of his term anything aflixed thereto for

the' purpose of trade, manufacture, ornament or domestic use, if the

removal can be effected without injury to the premises, unless the

thing has by the manner in which it is affixed become an integral

part of the premises.

§ 3493. Riparian accretions. \Vhen from natural causes § 584, (‘lvll <2

land forms by imperceptible degrees upon the bank of a river or

stream, navigable or not navigable, either by accumulation of material

or by the recession of the stream, such land belongs to the owner of

the bank, subject to any existing right of way over the bank.

§ 3494. Land removed by stream reclaimed, when. If a § 5&'>,Clv1lC.

river or stream, navi able or not navigable, carries away by sudden

violence a considerab e and distinguishable part of a bank and bears

it to the opposite bank or to another part of the same bank, the owner
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of the part carried away may reclaim it within a year after the owner

of the land to which it has been united takes possession thereof.

’§ 3495. Islands in navigable streams. Islands and accumu

lations of land formed in the beds of streams which are navigable

belong to the state, if there is no title or prescription to the contrary_

§ 3496. In other streams. An island or accumulation of

land formed in a stream which is not navigable belongs to the owner

of the shore on that side where the island or accumulation is formed,

or if not formed on one side only, to the owners of the shore on the

two sides, divided by an imaginary line drawn through the middle of

the river.

3497. Island formed by new channel. If a‘ stream, navi

ga le or not navigable, in forming itself a new arm divides itself and

surrounds land belon in to the owner of the shore and thereby
forms an island, the islgan belongs to such owner.

§ 3498. When ancient bed taken as indemnity. If a

stream, navigable or not navigable, forms a new course, abandoning

its ancient bed, the owners of the land newly occupied take by way of

indemnity the ancient bed abandoned, each in proportion to the land

of which he has been deprived.

ACCESSION TO PERSONAL PROPERTY.

§ 3499. Things inseparably united. When things belong

ing to different owners have been united so as to form a single thing

and cannot be separated without injury the whole belongs to the

owner of the thing which forms the principal part, who must, how

ever, reimburse the value of the residue to the other owner or sur

render the whole to him.

§ 3500. Principal part defined. That part is to be deemed

the principal part to which the other has been united only for the

use, ornament or completion of the former, unless the latter is the

more valuable and has been united without the knowledge of its

owner, who may in the latter case require it to be separated and

retumed to him, although some injury should result to the thing to

which it has been united.

§ 3501. Further defined. If neither part can be considered

the principal within the rule prescribed by the last section, the more

valuable, or if the values are nearly equal, the more considerable in

bulk is to be deemed the principal part.

§ 3502. Thing made from another’s materials. If one

makes a thing from materials belonging to another the latter may

claim the thing on reimbursing the value of the workmanship unless

the value of the workmanship exceeds the value of the materials,

in which case the thing belongs to the maker on reimbursing the

value of the materials. '

- 3503. Blended materials. When one has made use of mate

ria s which in part belong to him and in part to another in order to

form a thing of a new description without havin destroyed any of the

materials, but in such a way that they cannot is separated without

inconvenience, the thing formed is common to both proprietors in

proportion, as respects the one, of the materials belonging to him, and

as respects the other, of the materials belonging to him and the price

of his workmanship.

744



'1'/'(zr1r~‘_/'1')". CIVIL CODE. §§ 35044512

§ 3604. Admixtures of materials. When a thing has been

formed by the admixture of several materials of different owners and

neither can be considered the principal substance, an owner, without

whose 'consent the admixture was made, may require separation if the

materials can be separated without inconvenience. If they cannot

be thus separated the owners acquire the thing in common in propor

tion to the quantity, quality and value of their materials; but if the

materials of one were far superior to those of the others, both in

quantity and value, he may claim the thing on reimbursing to the

others the value of their materials.

§ 3505. Foregoing sections not applicable to willful use.

The foregoin sections of this chapter are not applicable to cases in

which one wi lfully uses the materials of another without his consent;

but in such cases the product belongs to the owner of the material if

its identity can be traced.

§ 3506. Material restored in kind or value paid. In all

cases when one whose material has been used without his knowledge in

order to form a product of a diiferent description, can claim an interest

in suph product, he has an option to demand either restitution of

his. material in kind in the same quantity, wei ht, measure and

quality, or the value thereof; or when he is entitlec to the product,

the value thereof in place of the product.

§ 3507. Damages. One who wrongfully employs materials

belonging to another is liable to him in damages, as well as under the

foregoing provisions of this chapter.

CH AP T E R 34.

TRANSFER.

ARTICLE 1.-—DEI-‘INITION or Tmnsrna.

§ 3508. Transfer defined. Transfer is an act of the parties or

of the law by which the title to property is conveyed from one living

person to another. -

§ 3509. Consideration unnecessary to validity. A volun

tary transfer is an executed contract, subject t0_ all rules of law, con

cerning contracts in general except. that a consideration is not neces

sary to its validity.

ARTICLE 2. -—W1u'r MAY BE TRANSFEBRED.

§ 3510. What may be transferred. Property of any kind

may be transferred except as otherwise provided by this article.

§ 3511. Possibility not transferable. A mere possibility,

not coupled with an interest, cannot be transferred.

§ 3512. Right of re-entry not transferable. A mere right

of re-entry or of repossession for breach of a condition subsequent

cannot be transferred to any one except the owner of the property

affected thereby.

§ 595. (‘ii-‘ii C.

§ me. ("nu c.

\

§ 597. (‘Ix-ll C.

§ 598. Civil C.

g 5:19. Civil c.

§ 600. Civil (‘.

§ 601. Civil C.

§ 602. Civil C.

§ 603. Civil C.
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ARTICLE 3.—MonE or Tnansrna.

§ 3513. How made. A transfer may be made without writing

in every case in which a writing is not expressly required by statute.

3 3514. Written transfers named. A transfer in writing is

ca ed a grant, or conveyance, or bill of sale. The term “grant” in

this and the next two articles includes all these instruments unless it

is specially applied to real property.

§ 3515. Grant effectual only on delivery. A grant takes

effect so as to vest the interest intended to be transferred only upon

its delivery by the grantor.

§ 3516. Delivery presumed at its date. A

outed is presumed to have been delivered at its date.

§ 3517. Delivery is absolute. A grant cannot be delivered

to the grantee conditionally. Delivery to him or to his agent as such

is necessarily absolute; and the instrument takes effect thereupon

discharged -of any condition on which the delivery was made.

§ 3518. Delivery in escrow. A grant may be deposited by

the grantor with a third person to be delivered on the performance of

a condition and on delivery b the depositar it will take effect.

While in thepossession of the tliird person an subject to condition

it is called a11 escrow.

§ 3519. Redelivery does not retransfer. Redelivering a

grant of real property to the grantor or canceling it does not operate

to retransfer the title.

§ 3520.‘ When deemed constructively delivered. Though

a grant is not actually delivered into the possession of the grantee it

is yet to be deemed constructively delivered in the following cases:

1. When the instrument is by the agreement of the parties at the

time of execution understood to be delivered and under such circum

stances that the grantee is entitled to immedi_ate delivery; or,

2. When it is delivered to a stranger for the benefit of a grantee

and his assent is shown or may be presumed.

grant duly exe

ARTICLE 4.——INTERPRETA’l‘ION or Gmmrs.

§ 352,1. Interpreted same as contracts. Grants are to be

interpreted in like manner with contracts in general except so far as

is otherwise provided by "this article.

§ 3522. Limitation not controlled by words less clear.

A clear and distinct limitation in a grant is not controlled by other

words less clear and distinct. -

§ 3523. When recourse had to recitals. If the operative

words of a grant are doubtful recourse may be had to its recitals to

assist the construction.

§ 3524. In favor of grantee except public grants. A grant

is to be interpreted in favor of the grantee, except that a reservation

in any grant and every grant by a public officer or body, as such, to a

private party is to be interpreted in favor of the grantor.

§ 3525. Former part prevails. If several parts of a grant

are absolutely irreconcilable the former part prevails.

§ 3526. Without issue defined. VVhen a-future interest is

limited by a grant to take eifect on the death of any person without

heirs, or heirs of his body, or without issue, or in equivalent words
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such words must be taken to mean successors or issue living at the

death of the person named as ancestor.

§ 3527. Words unnecessary to fee. VVords of inheritance § 618. Civil c.

or succession are not requisite to transfer a fee in real property.

ARTICLE 5.———EFFECT or Taansrna.

§ 3528. Vests actual title. A transfer vests in the transferee 5 619, (‘lvll 0..

all the actual title to the thing transferred which the transferrer then

has unless a different intention is expressed or is necessarily implied.

§ 3529. Thing includes incidents. The transfer of a thing gem. can 0.

transfers also all its incidents unless expressly excepted; but the

transfer of an incident to a thing does not transfer the thing itself.

§ 3530. Benefit taken though unnamed. A present inter- §621.Clvil 0.

est and the benefit of a condition or covenant respectin property

may be taken by any natural person under a grant alt ough not

~ named a party thereto.

CHAPTER 35.

TRANSFER OF REAL PROPERTY.

ARTICLE 1.-Moos or TRANSFER.

§ 3531. Only by law or writing. An estate in real property, § 622, own 0.

other than an estate at will or for a term not exceeding one year, can

be transferred only by operation of law or by an instrument in writ

ing, subscribed by the party disposing of the same or by his agent

thereunto authorized by writing.

 

§_3532. By-laws empowering oflicers to execute. Any §1.c.42.1s9:s.

foreign or domestic corporation may in its by-laws empower any one

or more of its ofiicers severally or conjointly to execute and acknowl

edge in its behalf conveyances, transfers, assignments, releases, satis

factions or other instruments affecting liens upon, titles to or interests

in real estate.

§ 3533. Who executes if not so empowered. In the absence § 2, 0. 42. ma.

of any by-laws the president or secretary of any corporation, and the

president, secretary, treasurer or cashier of any loan, trust or banking

corporation may execute and acknowledge such instruments when

authorized by resolution of the board of directors.

§ 3534. Prior instruments legalized. All instruments aifect- § 3, 0. 42. 1.\£u:i.

ing liens upon, titles to or interests in real estate heretofore executed

and acknowledged in good faith by the treasurer or cashier in behalf

of any loan, trust or banking corporation are declared valid and effect

ual to the same extent as they would have been had the last two

sections been in force at the time of their execution.
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§ 3535. Form of corporation signature. The signature of

a corporation to any instrument mentioned in section 3532 shall be

as follows:

. . . . . . . . . . . . . . . . . . . . . . . . . . . . (full name of corporation.)

By (some officer authorized by resolution or the by-laws of the cor

poration to execute and acknowledge such instrument.) .

. . . . . . . . . . . . . . . . . . . . . . . . (oflicial designation of person signing.)

Attest:

[Seal]

§ 3536. Proved by subscribing witness. Seal unneces

sary The execution of a grant of such estate in real property, if it

is not duly acknowledged, must, to entitle the grant to be recorded,

be proved by a subscribing witness or as otherwise provided in sec

tions 3581 and 3582. The absence of the seal of any rantor or his

agent from any grant of an estate in real property eretofore or

hereafter made shall not invalidate or in any manner impair the same.

§ 3537. Form of grant. A grant of an estate in real property

may be made in substance as follows:

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , Secretary.

This grant made the . . . . . . . . day of . . . . . . . . . . . . . . . . in the year

. . . . . . .., between A. B., of. . . . . . . . . . . ., of the first part, and C. D.,

of . . . . . . . . . . . ., of the second part, witnesseth: That the party of

the first part hereby grants to the party of the second part in con

sideration of . . . . . . . . . . . . dollars, now received, all the real property

situated in . . . . . . . . . . . ., and bounded (or described) as follows:

Witness the .hand of the party of the first part.

A. B.

ARTICLE 2.-— Errncr or TRANSFER.

§ 3638. Passes easements. Creates an easement. A trans

fer of real property passes all easements attached thereto and creates

in favor thereof an easement to use other real property of the person

whose estate is transferred in the same manner and to the same extent

as such property was obviously and permanently used by the person

whose estate is transferred for the benefit thereof at the time when

the transfer was agreed upon or completed.

§ 3539. Covenants implied firom use of word “grant.”

From the use of the word “grant” in any conveyance by which an es

tate of inheritance or fee simple is to be passed the following cove

nants and none other, on the part of the grantor for himself and his

heirs to the grantee, his heirs and assigns, are implied unless re

strained by express terms contained in such conveyance:

1. That previous to the time of the execution of such convey

ance the grantor has not conveyed the same estate, or any right,

title or interest therein to any person other than the grantee.

2. That such estate is at the time of the execution of such convey

ance free from incumbrances done, made or suffered by the grantor,

or any person claiming under him. Such covenants may be sued

upon in the same manner as if they had been expressly inserted in

the conveyance. _

§ 3540. Grant conclusive against whom. Every grant of

an estate in real property is conclusive against the grantor and every

one subsequently claiming under him, except a purchaser or incum
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brancer who in good faith and for a valuable consideration, acquires a

title or lien by an instrument that isvfirst duly recorded.

§ 3541. Grant valid pro tanto. A grant made by the owner

of an estate for life or years, purporting to transfer a greater estate

than he could lawfully transfer, does not work a forfeiture of his es

tate, but passes to the grantee all the estate which the grantor could

lawfully transfer.

§ 3642. Title to highway. A transfer of land bounded by a

highway passes the title of the person whose estate is transferred to

the soil of the highway in front to the center thereof unless a different

intent appears from the grant.

§ 3543. Attornment not necessary. Grants of rents or of

reversions or of remainders are good and effectual without attorn

me-nts of the tenants, but no tenant who before notice of the grant

shall have paid rent to the grantor must suffer any damage thereby.

§ 3644. Lineal and collateral warranties abolished. Lin

eal and collateral warranties with all their incidents are abolished;

but the heirs and devisees of any person who has made any covenant

or agreement in reference to the title of, in or to any real property are

answerable upon such covenant or eement to the extent of the land

descended or devised to them in t e cases and in the manner pre

scribed by law. _

3645. Grant presumes fee simple title. A fee simple

tit e is presumed to be intended to pass by a grant of real property

unless it appears from the grant that a lesser estate was intended.

§ 3546. Grant takes eifect on performance of condition.

An instrument purporting to be a grant of real property to take effect

upon a condition precedent passes the estate upon the performance

of the condition.

§ 3547. After acquired title. When a person purports by

proper instrument to grant real property in fee simple and subse

quently a uires any title or claim of title thereto the same passes by

operation o law to the grantee or his successors.

§ 3548. Reconveyance when estate defeated by nonpor

formance of condition subsequent. When a grant is made

upon condition subsequent and is subsequently defeated by the non

performance of the condition, the person otherwise entitled to hold

under the grant must reconvey the property to the grantor or his

successors by grant duly acknowledged for record.

§ 3549. Incumbrances defined. The term “incumbrances”

includes taxes, assessments and all liens upon real property.
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C H A P T E R 3 6.

TRANSFERS OF PERSONAL PROPERTY.

ARTICLE 1.—MonE or Tmmsrnn.

§ 3550. Ships and trusts. An interest in a ship or in an

existing trust can be transferred only by operation of law or by a

written instrument subscribed by the person making the transfer or

by his agent.

§ 3551. Other personalty. The mode of transferring other

personal property by sale is regulated by the chapter on that subject

in this code.

ARTICLE 2.-WHAT OPERATES AS A Tnaxsran.

§ 3552. When title passes. The title to personal property

sold or exchanged passes to the buyer whenever the parties agree upon

a present transfer and the thing itself is identified, whether it is

separated from other things or not.

§ 3553. When transfer by executory agreement opera

tive. Title is transferred by an executory agreement for the sale or

exchange of personal property, only when the buyer has accepted the

thing, or when the seller has completed it, prepared it for delivery

and offered it to the buyer, with intent to transfer the title thereto in

the manner prescribed by the second subdivision of article 4 of

chapter 42.

§ 3554. Transfer by agent. VVhen the possession of personal

property together with the power to dispose thereof is transferred by

its owner to another person an executed sale by the latter, while in

possession to a buyer in good faith and in the ordinary course of

business for value, transfers to such buyer the title of the former

owner, though he may be entitled to rescind and does rescind the

transfer made by him.

ARTICLE 3. — Grrrs.

§ 3555. Gift defined. A gift is a transfer of personal property

made voluntarily and without consideration.

S 3556. Requisit-es of valid verbal gift. A verbal gift is not

valid unless the means of obtaining possession and control of the

thing are given, nor, if it is capable of delivery, unless there is an

actual or symbolical delivery of the thing to the donee.

§ 3557. Irrevocable. Exception. A gift. other than a gift

in view of death, cannot be revoked by the giver.

§ 3558. In view of death defined. A gift in view of death is

one which is made in contemplation, fear or peril of death and with

intent that it shall take eifect only in case of the death of the giver.

§ 3559. When presumed. A gift made during the last illness

of the giver or under circumstances which would naturally impress

him with an expectation of speedy death is presumed to be a gift in

view of death.

§ 3560. Revocable. Rights of purchaser. A gift in view

of death may be revoked by the giver at any time and is revoked by
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his recovery from the illness or escape from the peril under the

presence of which it was made or by the occurrence of any event

which would operate as a revocation of a will made at the same time;

but when the gift has been delivered to the donee the rights of a bona

fide purchaser from the donee before the revocation shall not be

.atfected by the revocation.

§ 3561 . N017 afiected by Will. A gift in view of death is not

affected by a previous will; nor by a subsequent will unless it

expresses an intention to revoke the gift.

§ 3662. Treated as a. legacy as to creditors. A gift in view of

death must be treated as a legacy so far as relates only to the creditors

of the giver.

C H A P TE R 3 7 .

RECORDING TRANSFERS.

ARTICLE 1. —- WHAT MAY BE Racoanan.

§ 3563. What may be recorded. Any instrument or judg

ment aifecting the title to or possession of real property may be

recorded under this chapter.

2. Judgments affecting the title to or the possession of real

property, authenticated by the certificate of the clerk of the court in

which such judgments were rendered may be recorded without

acknowledgment or further proof.

3. Letters patent from the United States and final receivers’.

receipts from the United States land offices may be recorded without

acknowledgment or further proof.

§ 3564. Prerequisites to record. Before an instrument can

be recorded unless it belongs to a class provided for in either section

3563 or 3590 its execution must be acknowledged by the person execut

ing the same, or if executed by a corporation, by the person authorized

to execute it by sections 3532 and 3533, or proved by a subscribing

witness, or as rovided|in sections 3581 and 3582, and the acknowledg

ment or proo certified in the manner prescribed by article 3 of this

r chapter.

§ 3665. Whenproved instrument recorded. An instrument

proved and certified pursuant to sections 3581 and 3582 may be

recorded in the proper otfice if the original is at the same time

deposited therein to remain for public inspection, but not otherwise.

§ 3566. Transfers by way of mortgage. Transfers of or

liens on property by way of mortgage are required to be recorded in

the cases specified in the chapter 011 mortgages.

ARTICLE 2.—MoI>1~: or Racoanme.

3667. Where recorded. Fee indorsed. Instruments en

tit ed to be recorded must be recorded by the register of deeds of the

('0unty in which the real property.atfected thereby is situated. The

§ 645- (Ylvll ('.

§ 646. Civil (‘.

arm >-ca ‘J 07'
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register must in all <-ascs indorse the amount of his fee for the record

ing on the instruments recorded.

§ 3568. When deemed recorded. An instrument is deemed

to be recorded when, being duly acknowledged or proved and certified, it

is deposited in the register’s ofiice with the proper officer for record.

§ 3569. Instruments in unorganized counties, where

recorded. The unorganized counties of the state in any judicial

subdivision are hereby attached to and made a part of the county

where the court is held for such subdivision for the purpose of filing

and recording all deeds, mortgages and other instruments, so long as

such counties remain unorganized and the filing and record of all such

deeds, mortgages and other instruments heretofore made in the man

ner herein provided for are hereby declared to be legal and valid.

§ 3570. Separate books for grants and mortgages. Grants,

absolute in terms, are to be recorded in one set of books and mort

ga es in another.

_ 3571. Duty of register. The duties of registers of deeds

in respect to recording instruments are prescribed by statute.

§ 3572. Transfers of vessels. The mode of recording trans

fers of vessels registered under the laws of the United States is regu

lated by acts of congress.

ARTICLE 3. —Pso0r AND ACKNOWLEDGMI-INT or INSTRUMENTS.

§ 3573. At any place in state, before whom. The proof or

acknowledgement of a11 instrument may be made at any place within

thislstate before a justice or clerk of the supreme court, or notary

ub ic.
p § 3574. Within district in state, before whom. The proof

or acknowledgment of an instrument may be made in this state within

the judicial district, county, subdivision or city for which the oflicer

was elected or appointed, before either:

1. A judge or clerk of a court of record; or,

A mayor of a city; or,

A register of deeds; or,

A justice of the peace; or,

A United States circuit or district court commissioner; or,

. A county auditor.

Q 3575. Without state, but within United States, before

whom. The proof or acknowledgment of an instrument may be

made without the state, but within the United States and within the

jurisdiction of the officer, before either:

1. A justice, judge or clerk of any court of record of the United

States.

2. A justice, judge or clerk of any court of record of any state or

territory; or,

3. A notary public; or,

-1. Any other officer of the state or territory where the acknowl

edgment is made, authorized by its laws to take such proof or

acknowledgment. -

5. A commissioner appointed for the purpose by the governor of

this state, pursuant to the political code.

§ 3576. Without the United States, before whom. The

proof or acknowledgment of an instrument may be made without

°">.°‘!i*.°°.l\"

the United States before either: .

-—m-—-i<—_ ii ,
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1. A minister, commissioner or charge d'afl’airs of the United

States, resident and accredited in the country where the proof or

acknowledgment is made; or, ~

2. A consul, vice consul or consular agent of the United States

resident in the country where the proof or acknowledgment is

made: or,

3. A judge, clerk, register or commissioner of a court of record of

the country where the proof or acknowledgment is made; or,

4. A notary public of such country; or,

5. An oflicer authorized by the laws of the country where the

proof or acknowledgment is taken to take proof or acknowledg

ments; or,

6. When any of the officers mentioned in this article are author

ized by law to appoint a deputy, the acknowledgment or proof may

be taken by such deputy in the name of his principal.

7. All proofs or acknowledgments heretofore taken according to

the provisions of this chapter are hereby declared to be sufficiently

authenticated and to be entitled to record, and all such records hereafter

made shall be notice of the contents of the instruments so recorded.

§ 3577. What knowledge ofilcer taking acknowledg

ment must have. The acknowledgment of an instrument must

not be taken, unless the ofiicer taking it knows or has satisfactory

evidence on the oath or afiirmation of a credible witness that the per

son making such acknowledgment is the individual who is described in

and who executed the instrument; or, if executed by a corporation.

that the person making such acknowledgment is authorized to make

it as provided in sections 3532 and 3533.

§ 3578. Conveyance by married woman. A conveyance or

other instrument executed by a married woman has the same efiect

as if she was unmarried and may be acknowledged in the same

manner.

§ 3579. How proof made, when not acknowledged. Proof

of the execution of an instrument, when not acknowledged may be

made either:

1. By the party executing it, or either of them; or,

2. By a subscribing witness; or,

3. B ’ other witnesses in cases mentioned in sections 3581 and 3582.

§ 35 0. Knowledge required by oficer taking proof. If,

by a subscribing witness, such witness must be personally known to

the oflicer taking the proof to be the person whose name is subscribed

to the instrument as a witness, or must be proved to be such by the

oath of a credible witness. The subscribing witness must prove that

the person whose name is subscribed to the instrument as a party is

the person described in it, and that such person executed it, and that

the witness subscribed his name thereto as a witness.

§ 3581. When other proof received. The execution of an

instrument may be established by proof of the handwriting of the

party and of a subscribing witness, if there is one, in the following

cases:

1. VVhen the parties and all the subscribing witnesses are dead; or,

2. When the parties and all the subscribing witnesses are nonresi

dents of the state; or, "

3. W'hen the place of their residence is unknown to the party

desiring the proof, and cannot be ascertained by the exercise of due

diligence; or,

§ 669. Clvll C.

am'd.

§ 661. Clvll C

§ 2, G. 2, 1551.

§ 662, (‘lvll C.

§ 662. (‘lvll (‘.

§ sea. (‘ivll c.
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4. When the subscribing witness conceals himself, or cannot be

found by the oflicer by the exercise of due diligence in attempting to

serve a subpoena or attachment; or,

5. In case of the continued failure or refusal of the witness to

testify for the space of one hour after his appearance.

§ ea. (‘Ml c. § 3582. What proof must show. The evidence taken under

the preceding section must satisfactorily prove to the officer the fol

lowing facts:

1. The existence of one or more of the conditions mentioned

therein; and,

2. That the witness testifying knew the person whose name pur

ports to be subscribed to the instrument as a party, and is well

acquainted with his signature and that it is genuine; and,

3. That the witness testifying personally knew the person who

subscribed the instrument as a witness, and is well acquainted with

his signature and that it is genuine; and,

4. The place of residence of the witness.

§665,(‘1vil(‘. § 3583. Contents of certificate. An ofiicer taking proof of

the execution of an instrument must, in his certificate indorsed

thereon or attached thereto, set forth all the matters required by law

to be done or known by him or proved before him on the proceeding,

together with the names of all the witnesses examined before him,

their places of residence respectively, and the substance of their

evi ence.

g see, on-1 0. § 3584. Forms of certificates. An oflioer taking the acknowl

‘ ‘ ' edgment of an instrument must indorse thereon or attach thereto a

certificate substantially in the forms hereinafter prescribed.

1. Such certificate of acknowledgment, unless it is otherwise in

this article provided, must be in substantially the following form:

State of . . . . . . . . . . . . . . . .,
County of . . . . . . . . . . . . . . i SS‘

On this . . . . . . . .day of . . . . . . . . . . . ., in the year . . . . . . ., before me

personally appeared . . . . . . . . . . . . . . . . . . . ., known to me (or proved to

me on the oath of . . . . . . . . . . . . . . . . . . . .) to be t_he person who is de

scribed in and who executed the within instrument, and acknowledged

to me that he (or they) executed the same.

2. The certificate of acknowledgment of an instrument executed

by a_ corporation must be substantially in the following form:

State of . . . . . . . . . . . . . . ., zf SB

County of . . . . . . . . . . . . . . '

On this . . . . . . .day of . . . . . . . . . . . ., in tlie year . . . . . .., before me

(here insert the name and quality of the oflicer), personally appeared

. . . . . . . . . . . . . . . . . . . ., known to me (or proved to me on the _oath of

. . . . . . . . . . . . . . . . . . . . ) to be the president (or the secretary) of the

corporation that is described in and that executed the within instru

ment, and acknowledged to me that such corporation executed the

38.1116.

3. The certificate of acknowledgment by an attorney in fact must

be substantially in the following form: ~
I
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State of . . . . . . . . . . . . . . . .

County of . . . . . .'. . . . . . . .

On this . . . . . . . . day of . . . . . . . .~. r. .‘. ,"in the year . .-1 .'; before me

(here insert the name and quality of the ofiicer), personally appeared

. . . . . . . . . . . . . . . . . . . ., known to me (or proved to me on the oath of

. . . . . . . . . . . . . . . . . .) to be the person who is described in and whose

SS.

name is subscribed to the within instrument as the attorney in fact

of . . . . . . . . . . . . . . . . and acknowledged to me that he subscribed the

name of . . . . . . . . . . . . . . . . . thereto as principal and his own name as

attorney in fact.

4. All acknowledgments of deeds or other instruments in writing

made by any deputy sherifl’ of this state shall be made substantially

according to the following form: '

State of North Dakota,
County of . . . . . . . . . . . . . . SS‘

On this . . . . . . . . day of . . . . . . . . . . . . ., in the year . . . . before me,

a . . . . . . . . . . . . . . . . . . . . ., in and for said county, personally appeared

. . . . . . . . . . . . . . . . . ., known to me to be the person who is described

in and whose name is subscribed to the within instrument as deputy

sheriff of said county and acknowledged to me that he subscribed the

name of . . . . . . . . . . . . . . . . . thereto as sherifl’ of said county and his

own name as deputy sherifl’.

§ 3686. Legalizing former acknowledgments. All ac

knowledgments heretofore made by any deputy sherifi’ of the several

counties of this state, either by or for himself as such deputy, or in

the name of or for his principal, to any sherifl”s certificate of sale,

certificate of redemption, or sheriti"’s deed, or other instrument apper

taining to the sale, redemption or conveyance of any real estate sold

at sherifl"’s sale upon execution or by foreclosure, either by action or

advertisement shall be and the same is hereby declared to be legal

and of binding force and effect.

§ 3686. How oflcer’s certificate authenticated. Officers

takin and certifying acknowledgments or proof of instruments for

record must authenticate their certificates by aflixing thereto their

signatures followed by the name of their offices; also their seals of

ofiice, if by the laws of the territory, state or country where the

acknowledgment or proof is taken, or b authority of which the are

acting, they are required to have ofiicia seals. Judges and cler s of

courts of record must authenticate their certificates as aforesaid by

aflixing thereto the seal of their proper court; and mayors of cities

by the seal thereof.

§ 3687. Certificate of clerk. Acknowledgment before

justice. The certificate of~ proof or acknowledgment, if made before

a justice of the peace, when used in any county other than that in

which he resides must be accompanied by a certificate under the hand

and seal of the clerk of the district court, or of any other county

court of record of the county in which the justice resides, setting

forth that such justice at the time of taking such proof or acknowl

edgment was authorized to take the same and that the clerk is ac

quainted with his handwriting and believes that the signature to the

original certificate is genuine.

§ 3688. Action to correct certificate. When the acknowl

edgment or proof of execution of an instrument is properly made,

§ 2, c. 2. 1887.

§ 666. Clvll C.

§ 666. Clvll G.

g em. own 0.
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am’d.

§ 669. Civll C.

§ 670, Clvll C.

§ 671, Clvll C.
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but defectively certified, any party interested may have an action in

the district court to obtain a judgment correcting the certificate.

§ 3589. Action to prove instrument. Any person interested

under an instrument entitled to be proved for record may institute an

action in the district court against the proper parties to obtain a judg

ment proving such instrument.

§ 3590. What entitles judgment to record. A certified

copy of the judgment in a proceeding instituted under either of the

two preceding sections, showing the proof of the instrument, and

attached thereto, entitles the instrument to record with like eifect as

if acknowledged.

§ 3591. Authority of oflicers in taking proof. Oflicers

authorized to take the proof of instruments are authorized in such

proceedings:

1. To administer oaths or aflirmations.

2. To employ and swear interpreters.

V 3. To issue subpoenas, obedience to which may be enforced as

provided in the code of civil procedure.

§ 3592. Code does not affect former instruments. The

legality of the execution, acknowledgment, proof, form or record of

any conveyance or other instrument made before this amended code

goes into effect, executed, acknowledged, proved or recorded is not

affected by anything contained in this chapter, but depends for its

validity and legality, except as to seals, upon the laws in force when

the act was performed.

§ 8593. Force and record of former instruments. All

conveyances of real property made before this amended code goes into

effect and acknowledged or proved according to the laws in force at

the time of such making and acknowledgment or proof have the same

force as evidence and may be recorded in the same manner and with

like efiect as conveyances executed and acknowledged in pursuance

of this chapter.

ARTICLE 4.—-Errncr or Rnoonnme on ran WANT Tnannor.

§ 3594. When conveyance first recorded makes prior

unrecorded one Void. Every conveyance of real property, other

than a lease for a term not exceeding one year, is void as against any

subsequent purchaser or incumbrancer, including an assignee of a

mortgage, lease or other conditional estate of the same property, or

any part thereof, in good faith and for a valuable consideration, whose

conveyance is first duly recorded.

§ 3595. “Conveyance” defined. The term “conveyance” as

used in the last section embraces every instrument in writing by

which any estate or interest in real property is created, aliened, mort

gaged or incumbered or by which the title to any real property may

be affected, except wills, executory contracts for the sale or purchase

of real property and powers of attorney.

§ 3596. Requisites of instrument to revoke power to

conveyl No instrument containing a power to convey or execute

instruments affecting real property which has been recorded is revoked

by any act of the party by whom it was executed, unless the instru

ment containing such revocation is also acknowledged or proved,

certified and recorded in the same ofiice in which the instrument con

taining the power was recorded.

_--___ aim
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§ 3597. Record constructive notice of execution. The

recording and deposit. of an instrument proved and certified according

to the provisions of sections 3565, 3579, 3580, 3581 and 3582 ye con

structive notice of the execution of such instrument to all purchasers

and incumbrancers subsequent to the recording; but the proof, record

ing and deposit do not entitle the instrument, or the record thereof,

or the transcript of the record to be read in evidence.

§ 3598. Unrecorded instrument valid as to whom. An

unrecorded instrument is valid as between the parties thereto and

those who have notice thereof.

C HAP T E R 3 8.

UNLAWFUL TRANSFERS.

§ 3599. Instruments made with intent to defraud void.

Every instrument other than a will affecting an estate in real prop

erty, including every charge upon real property or upon its rents or

profits, made with intent to defraud prior or subsequent purchasers

thereof or incumbrancers thereon is void as againt every purchaser

or lD0\;I1ll'J1‘8IlC€I‘ for value of the same property, or the rents or profits

thereo . ‘

§ 3600. Privity to fraud cures it. No instrument is to be

avoided under the last preceding section in favor of a subsequent

purchaser or incumbrancer having notice thereof at the time his pur

chase was made or his lien acquired, unless the person in whose favor

the instrument was made was privy to the fraud intended.

§ 3601 . If power to revoke reserved, subsequent grant is

revocation. Vi/’hen a power to revoke or modify an instrument

affecting the title to or the enjoyment of an estate in real property is

reserved to the grantor or given to any other person,a subsequent

grant of or charge upon the estate by the person having the power of

revocation in favor of a purchaser or incumbrancer for value oper

ates as a revocation of the original instrument to the extent of the

power in favor of such purchaser or incumbrancer.

§ 3602. When power deemed executed. When a person

having a power of revocation within the provisions of the last section

is not entitled to execute it until after the time at which he makes

such a grant or charge as is described in that section, the power is

deemed to be executed as soon as he is entitled to execute it.

§ 3603. Good faith purchaser protected. The rights of a

purchaser or incumbrancer in good faith and for value are not to be

impaired by any of the foregoing provisions of this chapter.

§ 3604. Other unlawful transfers. Other provisions con

cerning unlawful transfcrs are contained in chapter 96 of this code

concerning the special relations of debtor and creditor.
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C H A PTER 39.

HOMESTEAD.

'3'

§ 3606. Homestead defined. Exempt. The homestead of

every head of a family residing in this state, not exceeding in value

five thousand dollars, and if within a town plat, not exceeding two

acres in extent, and if not within a town plat, not exceeding in the

a gregate more than one hundred and sixty acres, and consistin

0 a dwelling house in which the homestead claimant resides and a

its appurtenances and the land on which the same is situated shall be

exempt from judgment lien and from execution or forced sale except

as provided in this chapter.

§ 3606. How selected. If the homestead claimant is married

the homestead may be selected from the separate property of the

husband or, with the consent of the wife, from her separate property.

When the homestead claimant is not married, but is the head of a

family within the meaning of section 3625, the homestead may be

selected from any of his or her property; provided, that the home

stead so selected must in no case embrace different lots or tracts of

land unless they are contiguous.

. § 3607. When subject to execution. The homestead is sub

ject to execution or forced sale in satisfaction of jud ments obtained:

1. On debts secured by mechanic’s or laborer’s iens for work or

labor done or material furnished exclusively for the improvement of

the same.

2. On debts secured by mortgage on the premises executed and

acknowledged by both husband and wife, or an unmarried claimant.

3. On debts created for the purchase thereof and for all taxes

- accruing and levied thereon. ‘

§ 3608. How conveyed. The homestead of a married person

cannot be conveyed or incumbered, unless the instrument by which it

is conveyed or incumbered is executed and acknowledged by both

husband and wife.

§ 3609. Statute of limitations. No action, defense or counter

claim founded upon a ri ht of homestead in property heretofore con

veyed or incumbered, otherwise than as provided by the law in force

at the time of the execution of such conve ance or incumbrance, and

for which no declaration of homestead sha l have been filed previous

to the taking effect of this section shall be effectual or maintainable,

unless such action is commenced or such defense or counterclaim

interposed on or before the first day of January, 1900; provided,.

nevertheless, that such limitation shall not apply if the homestead

claimant was at the time of the execution of such conveyance or

incumbrance in the actual possession of the property claimed and had

not quit such possession previous to the commencement of such action

or the interposing of such defense or counterclaim.

§ 36 10. When appraised. VVhe'u an execution for the enforce

ment of a judgment obtained in a case not within the classes enumer

ated in section 3607 is levied upon the homestead the judgment

creditor may apply to the district court in the county in which such

homestead is situated for the appointment of persons to appraise the

value thereof.
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§ 3611. Application for appraisers. The application for as. c. 6:! 1891.

appraisers must be made upon a verified.petition showing: am ‘i’

1. The fact that an execution has been levied upon the homestead.

2. The name of the claimant.

3. That the value of the homestead exceeds the amount of the

homestead exemption.

§ 3612. Petition filed. The petition must be filed with the §7,('.67.1S9l.

clerk of the district court and a copy thereof with notice of the time

and place of hearing served on the claimant at least ten days before

the hearing.

§ 3613. Appointmentof appraisers. Oath and duties. At §8.c.6;7,1891.
the hearing the court upon proof of the service of such notice and am d‘

petition and of the facts stated in the petition may appoint three

disinterested residents of the county to appraise the value of the

homestead, who must take an oath impartially to appraise the same.

They must view the premises and appraise the value thereof and if

the appraised value exceeds the homestead exemption they must

determine whether the real property claimed can be divided without

material injury.

§ 3614. Report to judge. Within fifteen days after their

appointment the appraisers must present to the judge a report in

writing, which report must show the appraised value of the homestead

and their determination upon the matter of a division of the real

property claimed.

§ 3615. How homestead divided. If from the appraisers’ §9, c. 67. mu.

report it appears that the real property claimed as a homestead can be “'"'d'

divided without material injury the court shall by an order direct the

appraisers to set off to the claimant so Inuch of the real property,

including the residence, as will amount in value to the homestead

exemption and the execution may be enforced against the remainder

of the real property. -

§ 3616. When sold. If from the appraisers’ report it appears g 10,c.61,1891,

to the court that the real property claimed as a homestead exceeds in ‘““"1'

value the amount of the homestead exemption and that it cannot be '

divided without material injury, he must make an order directing its

sale under the execution; but at such sale no bid must be received

unless it exceeds the amount of the homestead exemption.

§ 3617. Proceeds of sale exempt. Disposition of. If the §11,c.67.1891.
sale is made the proceeds thereof to the amount of the homestead "mid"

exemption must be paid to the claimant and the residue applied to

the satisfaction of the execution; provided, that when the execution

is against a husband, whose wife is living, the court may, in its dis

cretion, direct the five thousand dollars to be deposited in court to be

paid out only on the joint receipt of the husband and wife and it

shall, whether paid directly to the claimant or to the husband and

wife jointly, possess all the protection against legal process and vol

untary disposition by the husband as did the original homestead

premises. '

§ 3618. Fees of appraisers. The appraisers shall receive the g 12,c.67.1891.

same fees as jurors in civil cases in the district court, which with all

other costs of these proceedings must be paid by the execution cred

itor in the first instance, but in the cases provided for in sections

3616 and 3617 the amount paid must be added as costs on execution

and collected accordingly.
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§ 3619. Proceeds of sale exempt. If the homestead is con

veyed as provided in section 3608 or sold for the satisfaction of any

lien mentioned in section 3607‘, the price thereof or the proceeds of

the sale beyond the amount necessary to satisfy such lien, and not

exceeding in either case the amount of the homestead exemption, shall

be entitled thereafter to the same protection against legal process as

the law gives to the homestead.

§ 3620. Who may make declaration of homestead. Any

person who is the head of a family may make a declaration of home

stead in the manner provided in the next two sections, but a failure

to make such declaration shall not impair the homestead right.

§ 3621 . How executed and acknowledged. In order to

select a homestead the husband or other head of the family, or in case

the husband has not made such selection, the wife must execute and

acknowledge in the same manner as a grant of real property is

acknowledged a declaration of homestead and file the same for record.

§ 3622. Contents of. The declaration of homestead must con

tain:

1. A statement showin that the person making it is the head of

a family; or, when the dec aration is made by the wife, showing that

her husband has not made such declaration for their joint benefit.

2. A statement that the person making it is residing on the prem

ises and claims them as a homestead.

3. A description of the premises.

4. An estimate of their cash value.

§ 3623. Must be recorded. The declaration must be recorded

in the oflice of the register of deeds of the county in which the land

is situated.

§ 3624. Effect of sale of homestead. The sale and disposi

tion of one homestead shall not be held to prevent the selection or

purchase of another as provided in this chapter.

§ 3625. “Head of family” defined. The phrase “head of a

family” as used in this chapter includes within its meaning:

1. The husband or wife when the claimant is a married person;

but in no case are both husband and wife entitled each to a home

stead under the provisions of this chapter.

2. Every person who has residing on the premises with him or

. her and under his or her care and maintenance, either:

(a) His or her child or the child of his or her deceased wife or

husband, whether by birth or adoption.

(b) A minor brother or sister or the minor child of a deceased

brother or sister.

(c) A father, mother, grandfather or grandmother.

(d) The father or mother, grandfather or grandmother of a de

ceased husband or wife.

(e) An unmarried sister or any other of the relatives mentioned

in this section who have attained the age of majority and are unable to

take care of or support themselves.

§ 3626. Descent and distribution of homestead estates.

Upon the death of a person in whom the title to real property consti

tuting a homestead as defined in this chapter is vested a homestead

estate in such real property shall survive, descend and be distributed

to the persons and in the order following:

1. To the surviving husband or wife for life; or,

760



Horneatead. CIVIL CODE. §§ 3627-3632

2. There being no ‘surviving husband or wife, to the decedent’s

minor child or children until the youngest attains majority; or,

3. The surviving husband or wife dying before, then thereafter to

the decedent’s minor child or children until the youngest attains

majority.

§ 3627. “Homestead estate” and “youngest” defined. The

term “homestead estate” employed in this chapter shall be construed

to mean the right to the possession, use, control, income and rents of

the real property held or occupied by such decedent as a homestead

at death; and the term “youngest" as employed in this chapter shall

be construed. to mean the decedent’s child, whether by birth or

adoption, last to attain majority.

§ 3628. Ascertaining and setting ofl' homestead after

death of owner. If a homestead in such real property had been

ascertained and set off to such decedent before death as provided in

this chapter the homestead estate provided for in section 3626

shall be commensurate therewith and must not be again ascertained;

but if such homestead had not been so ascertained and set ofl‘, the

county court must ascertain in the manner provided in the probate

code and set off and decree the homestead estate to the surviving

husband or wife, or minor child or children, as the case may be; pro

vided, however, that the real property which is subjected to the home

stead estate by the county court and in which such estate is ascer

tained and set ofl’ by such court must not exceed in value or area the

value or area prescribed in section 3605.

§ 3629. Decree of county court. Provisions of. The

county court shall ascertain and set forth in its decree setting off the

homestead estate to the surviving husband or wife or minor child or

children, whether ascertained by it or not, the name of and the dates

at which the minor child, or each minor child, if more than one, will

attain majority and direct in such decree that in case the surviving

husband or wife dies before the last of such dates is reached, the

minor child or children then surviving shall from the time of such

death succeed to such homestead estate until the youngest attains

majority. If a surviving minor child dies before a full satisfaction

of the homestead estate such estate shall thereafter be proceeded with

as thou h such child had never lived.

§ 36 0. Estate descends exempt. Exception. The real

property subjected to such homestead estate shall, subject to the full

satisfaction of such estate, descend exempt from decedent’s debts

except as provided in section 3607 and be distributed in the same

manner as real property not subjected to a homestead estate, or as

directed in the decedent’s will; provided, that in no case shall the real

property constituting the homestead of a decedent, or any part thereof,

descend or be distributed to any person other than the surviving hus

band or wife and decedent's heirs in the direct descendin line as pre

scribed in chapter 41 until all the decedent's debts are fu ly paid.

§ 363 1. May be devised subject to homestead estate. Sub

ject to the homestead estate as defined by law and the payment of

decedent’s debts, the homestead may be devised to persons other

than those mentioned in section 3630 like other real property of the

testator. "

§ 3632. Conveyance in case of insanity. If either the hus

band or wife shall become insane, the county court of the county in

which the homestead is situated may, upon application of the husband

§ 18. c. 67. 1891

am‘d.

§ 19. c. 67. 1891.

am’d.
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or wife not insane and upon due proof of such insanity, make an order

permitting the husband or wife not insane to sell and convey or

mort age such homestead. ~

§ 3633. Requisites of petition. Such application shall be

made by a petition to the court subscribed and swor11 to by the appli

cant, setting forth the name and age of the insane husband -or wife;

the number, age and sex of the children of such insane husband or

wife; a description of the premises constituting the homestead; the

value of the same; the county in which it is situated; and such facts

in addition to that of the insanity of the husband or wife, relating to

the circumstances or necessities of the applicant and his or her family,

as he or she may rely upon in support of the petition.

§ 3634. Notice, on whom and how served. Notice of the

application for such order shall be served upon such persons and in

such manner as the court shall by order direct and in such order the

court shall fix a time for the hearing of the application.

§ 3635. Order of sale recorded. A certified copy of the order

granting permission to sell and convey or mortgage the homestead

sh_all be filed for record and recorded in the ofiice of the register of

deeds of the count_v in which the homestead is situated. '

-:4 21. c. Q1‘. 1891- § 3636. Court may direct disposition of funds. On grant
am " ing an order authorizin a sale of the homestead the court may direct

that a part of the fun s derived from such sale, not to exceed one

third thereof be set aside and may direct its investment for the use

and benefit of the insane husband or wife. If such husband or wife

dies while insane the sum so set aside reverts to the surviving hus

band or wife. If he or she is dead at the time the insane husband or

wife dies, then such sum shall descend in accordance with the laws of

succession as provided in this code.

§ 22. c. 6,1‘. 1891- § 3637. Appeal. On the hearing of such application any of the
am ' kindred of the insane person may appear and be heard in the prem

ises, and may appeal from any order made on the subject to the dis

trict court for the county in which t-he land is situated in the manner

v provided for appeals in other cases.

§ 3638. Such conveyance Valid. A conveyance or mortgage

of the homestead made pursuant to the last six sections shall be as

valid and effectual as if the insane husband or wife had been sane

and had joined in the execution and acknowledgment of such con

veyance or mortgage.
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CHAPTER’ 40.

WILL.

ARTIt‘Ll:‘. l.——EXECU'I‘ION AND REVOCATION or WILL.

§ 3639. Who may make. Every person over the a e of

eighteen years of sound mind may by last will dispose of al his

estate, real and personal, and such estate not disposed of by will is

succeeded to as provided in chapter 41 of this code, being chargeable

in both cases with the payment of all the decedent’s debts as provided

in the probate code. \

§ 3640. Married woman, same right. A married woman

may dispose of all her separate estate by will without the consent of

her husband and may alter or revoke the will in like manner as if she

was single. Her will must be executed and proved in like manner as

other wills.

§ 3641. Undue influence. A will or part of a will procured to

be made by duress, lll(‘llEl('(‘. fraud or undue influence may be denied

probate; and a revocation procured by the same means may be

declared void.

§ 3642. What may be willed. Every estate and interest in

real or personal property to which heirs, husband, widow or next of

kin might succeed may be disposed of by will.

§ 3643. Made to any one capable of taking. A testamentary

dispostion may be made to any person capable by law of taking the

property so disposed of, except that no corporation can take under a

will, unless expressly authorized by statute so to take. '

§ 3644. Nuncupative will. Requisites. To make a nun

cupative will valid and to entitle it to be admitted to probate the

following requisites must be observed:

1. The estate bequeathed must not exceed in value the sum of

one thousand dollars.

2. It must be proved by two witnesses who were present at the

making thereof, one of whom was asked by the testator at the time to

bear witness that such was his will, or to that effect.

3. The decedent must at the time have been in actual military ser

vice in the field or doing duty on shipboard at sea and in either

case in actual contemplation,‘ fear or peril of death, or the decedent

must have been at the time in expectation of immediate death from

an injury received the same day.

§ 3645. Mutual will. A conjoint or mutual will is valid, but it

mgy be revoked by any of the testators in like manner with any other

W1 .

§ 3646. Conditional will may be denied probate. A will,

the validity of which is made by its own terms conditional, may be

denied probate, ac<.-ording to the event, with reference to the condition.

§ 3647. Olographic will. An olographic will is one that is

, entirely written, dated and signed by the hand of the testator himself.

It is subject to no other form and may be made in or out of this state

and need not be witnessed.

§ 683 Civil C.

flmll.

§ 684. Civil C.

§ 685. Civil C.

§ 686, ('l\’il C.

§ 687. Civil C.

ani’d.

§ 688. Civil C.

§ 689. Civil (1.

§ 690. Civil C.

§ 591. Civil (‘.
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§ 691. Civil C.

§ 692. Civil C.

,5 693. (‘lvll C.

§ 694. Clvll c.

§ 695. Civil C.

§ 696. Civil C.

§ 697, (‘lvll (Y.

§ 69b. Clvll C.

§ 699. (‘lvll C.

S 3648. Howwills must be executed and attested. Every

will, other than a nuncupative will, must be in writing; and every

will, other than an olographic will and a nuncupative will, must be

executed and attested as follows:

1. It must be subscribed at the end thereof by the testator him

self, or some person in his presence and by his direction must sub

scribe his name thereto.

2. The subscription must be made in the presence of the "attesting

witnesses, or be acknowledged by the testator to them to have been

made by him or by his authority.

3. The testator must at the time of subscribing or acknowledging

the same declare to the attesting witnesses that the instrument is his

will; and, _

4. There must be two attesting witnesses, each of whom must sign

his name as a witness at the end of the will at the testator’s request

and in his presence.

§ 3649. What unnecessary in nuncupative wills. A nun

oupative will is not required to be in writing,- nor to be declared or

attested with any formalities.

geese. How witnessed. A witness to .1 written will must

write with his name his place of residence; and a person who sub

scribes a testator’s name by his direction must write his own name as

a witness to the Will. But a violation of this section does not afl’ect

the validity of the will.

_ 3651. When codicil republishes Will. The execution of a

c icil, referring to a previous will, has the effect to republish the

will as modified by the codicil.

§ 3652. Law of place governs. A will of real or personal

property, or both, or a revocation thereof made out of this state by a

person not havin his domicile in this state is as valid when executed

according to the law of the place in which the same was made, or in

which the testator was at the time domiciled, as if it was made in this

state and according to the provisions of this chapter.

§ 3653. Validity of will depends on compliance with

law. No will or revocation is valid unless executed either according

to the provisions of this chapter, or according to the law of the place in

which it was made, or in which the testator was at the time domiciled.

§ 3654. Law where made governs, though domicile sub

sequently changed. VVhenever a will or a revocation thereof is

duly executed according to the law of the place in which the same

was made, or in which the testator was at the time domiciled, the same

is regulated as to the validity of its execution by the law of such

place, notwithstanding that the testator subsequently changed his

domicile to a place by the law of which such will would be void.

§ 3655. Deposit with county judge. His duties. Every

county judge must deposit in his ofiice any will delivered to him for

that purpose and give a written receipt to the depositor; and must

inclose such will in a sealed wrapper so that it cannot be read and

indorse thereon the name of the testator, his residence and the date

of the deposit; and such wrapper must not be opened until its

delivery under the provisions of the next section.

§ 3656. How disposed of. A will deposited under the pro- p

visions of the last section must be delivered only:

1. To the testator in person.

--m__€_
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2. Upon his written order duly proved by the oath of a subscrib

ing witness.

3. After his death, to the person, if any, named in the indorsement

on the wrapper of the will; or,

4. If there is no such indorsement and if the will was not deposited

with the county judge having jurisdiction of its probate, then to the

county judge who has jurisdiction.

5 3657. Opened after death by county judge. The county

ju ge with whom a will is deposited, or to whom it is delivered, must

after the death of the testator publicly open and examine the will and

file it in his oflice, there to remain until duly proved, or deliver it to

the county judge having jurisdiction of its probate.

§ 3658. Proof of lost Will. A lost or destroyed will of real or

personal property, or both, may be established in the cases provided

in the probate code or any act in force on that subject. '

§ 3659. Revocation of Wills. Except in the cases in this

chapter mentioned no written will, nor any part thereof, can be

revoked or altered otherwise than:

1. By a written will or other writing of the testator, declaring

such revocation or alteration and executed with the same formalities

with which a will should be executed by such testator; or,

2. - By being burnt, torn, canceled, obliterated or destroyed, with

the intent and for the purpose of revoking the same, by the testator

himself or by some person in his presence and by his direction.

§ 3660. How cancellation must be proved. When a will is

canceled or destroyed by any other person than the testator, the direc

tion of the testator and the fact of such injury or destruction must

be proved by two witnesses.

§ 3661. Efi‘ect of partial erasure. A revocation by oblitera

tion on the face of the will may be partial or total, and is complete if

the material part is so obliterated as to show an intention to revoke;

but when, in order to effect a new disposition the testator attempts to

revoke a provision of the will by altering or obliterating it on the

face thereof, such revocation is not valid unless the new disposition

is legally eifected.

§ 3662. Revocation of will in duplicate. The revocation of

a will, executed in duplicate, may be made by revoking one of the

duplicates.

3663. When subsequent will revokes prior. A prior

wi I is not revoked by a subsequent will, unless the latter contains an

express revocation, or provisions wholly inconsistent with the terms

of the former will; but in other cases the prior will remains effectual

so far as consistent with the provisions of the subsequent will.

§ 3664. Revocation does not revive former will without

express words. If, after making a will, the testator duly makes

and executes a subsequent will, the destruction, canceling or revoca

tion of the latter does not revive the former unless it appears by the

terms of such revocation that it was his intention to revive the former

will, or unless after such destruction, canceling or revocation he duly

republishes the prior will.

§ 3665. Will made before marriage revoked, if issue

unprovided for. If, after having made a will, the testator marries

and has issue of such marriage, born either in his lifetime or after

his death and the wife or issue survives him, the will is revoked,

unless provision has been made for such issue by some settlement,

§ 700, Civil C.

§ 701. Oivil C.

§ 702, Civil C.

5 703, Civil C.

§ 104. Civil c.

§ 705. Civil C.

§ T06. Civil C.

§ 707. Civil C.

am’d.

5 708. Civil C.
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§ 708. Civil c.

g 109. own c.
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§ 111. Civil 0.

§ 712, Clvll C.

§ 713, Civil C.

§ 714, Clvll C.

§ T15, ('l\‘ll C.

§ T15. (‘lvll C.

or unless such issue are provided for in the will, or in such way men

tioned therein as to show an intention not to make such provision:

and no other evidence to rebut the presumption of such revocation

can be received.

3666. Same, if wife unprovided for. If after making a

wi l the testator marries and the wife survives the testator, the will is

revoked, unless provision has been made for her by marriage contract

or unless she is provided for in the will or in such way mentioned

therein as to show an intention not to make such provision; and no

other evidence to rebut the presumption of revocation must be

received.

§ 3667. Marriage of woman revokes. A will executed by

an unmarried woman is revoked by a subsequent marriage and is not

revived by the death of her husband.

§ 3668. Effect of sale of devised property. An agreement

‘made by a testator for the sale or transfer of property disposed of by

a will previously made does not revoke such disposal; but the prop

erty passes by the will, subject to the same remedies on the testat0r’s

agreement for a specific performance or otherwise against the devisees

or legatees as might be -had against the testator’s successors if the

same had passed by succession.

§ 3669. Incumbrance not a revocation. A charge or incum

brance upon any estate for the purpose of securing the payment of

money or the performance of any covenant or agreement is not a

revocation of any will relating to the same estate which was previously

executed; but the devise and legacies therein contained must pass

subject to such char e or incumbrance.

§ 3670. Partial disposal, not revocation. A conveyance,

settlement or other act of a testator by which his interest in a thin

previously disposed of by his will is altered, but not wholly diveste ,

is not a revocation, but the will passes the property which would

otherwise devolve by succession.

§ 3671. When instrument expresses intent it is a revo

cation. If the instrument by which an alteration is made in the tes

tator’s interest in a thing previously disposed of by his will expresses

his intent that it shall be a revocation, or if it contains provisions

wholly inconsistent with the terms and nature of the testamentary

disposition, it operates as a revocation thereof, unless such incon

sistent provisions depend on a condition or contingency by reason of

which they do not take effect.

§ 3672. Revocation revokes codicils.

will revokes all its codicils.

§ 3673. Child unprovided for succeeds as in intestacy.

Whenever a testator has a child born after the making of his will,

either in his lifetime or after his death and dies leaving such child

unprovided for by any settlement and neither provided for nor in any

way mentioned in his will, the child succeeds to the same portion of

the testator’s real and personal property that he would have suc

ceeded to if the testator had died intestate.

§ 3674. Children omitted succeed as in intestacy. When

any testator omits to provide in his will for any of his children or for

the issue of any deceased child, unless it appears that such omission

was intentional, such child or the issue of such child must have the

same share in the estate of the testator, as if he had died intestate,

and succeeds thereto as provided in the preceding section.

The revocation of a
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§ 8675. Rules governing assignments of shares in such

cases. When any share of the estate of a testator is assigned to a

child born after the making of a will, or to a child, or the issue of a

child, omitted in a will as hereinbefore mentioned. the same must

first be taken from the estate not disposed of by the will if any; if

that is not suiiicient, so much as may be necessary must be taken

from all the devisees or legatees in proportion to the value they may

respectively receive under the will unless the obvious intention of the

testator in relation to some specific devise or bequest or other pro

vision in the will would thereby be defeated; in such case such spe

cific devise, legacy or provision may be exempted from such appor

tionment and a different apportionment, consistent with the intention

of the testator, may be adopted.

§ 3676. Take nothing under three last sections, when.

If such children or their descendants so unprovided for had an equal

proportion of the testator’s estate bestowed on them in the testator’s

lifetime, by way of advancement, they take nothing by virtue of the

provisions of the three preceding sections.

§ 3677. What devise of land conveys. Every devise of land

in any will conveys all the estate of the devisor therein, which he

could lawfully devise, unless it clearly appears by the will that he

intended to convey a less estate.

§ 3678. Devisee’s descendants‘ take. When any estate is

devised to any child or other relation of the testator and the devisee

dies before the testator leaving lineal descendants, such descendants

take the estate so given by the will in the same manner as the

devisee would have done had he survived the testator.

§ 3679. When ‘gift to witness Void. All beneficial devises,

legacies or gifts whatever made or given in any will to a subscribing

witness thereto are void, unless there are two other competent sub

scribing witnesses to the same: but a mere charge on the estate of the

testator for the payment of debts does not prevent his creditors from

being competent witnesses to the will.

§ 3680. Witness takes if entitled to share in estate. If a

witness to whom any beneficial devise, legacy or gift, void by the

preceding section, is made, would have been entitled to any share of

the estate of the testator, in case the will should not be established, he

succeeds to so much of theshare as would be distributed to him, not

exceeding the devise or bequest made to him in the will, and he may

recover the same of the other devisees or le atees named in the will

in proportion to and out of the parts devise or bequeathed to them.

§ 3681. Subsequent incompetency of witness does not

avoid will. If the subscribing witnesses to a will are competent at

the time of attesting its execution, their subsequent incompetency,

from whatever cause it may arise, does not prevent the probate and

allowance of the will, if it is otherwise satisfactorily proved.

§ 3682. Feloniously causing death of another, ba.r to tak

ing under his will. No person who has been finally convicted of

feloniously causing the death of another shall take or receive any

property or benefit by succession, will or otherwise, directly or indi

rectly, by reason of the death of such person, but all property of the

deceased and all rights conditioned upon his death shall vest and be

determined the same as if the person convicted was dead.

§ 715, Civil C.

§ 715. Civil C.

§ 715, Civil C.

§ 716, Civil L‘.

§ 717. Ci\'il C.

§ 719: Civil C.

§ 718, Civil C.
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§ 3683. After acquired property passes by will. Any

estate, right or interest in lands acquired by the testator after the

making of his will. passes thereby and in like manner as if title

thereto was vested in him at the time of making the will, unless the

contrary manifestly appears by the will to have been the intention of

the testator. Every will made in express terms, devising or in any

other terms denoting the intent of the testator to devise, all the real

estate of such testator passes all the real estate which such testator was

entitled to devise at the time of his decease.

ARTICLE 2.—IN’1‘ERPBETATION or WILLS AND Errsor or Vlizlors

PROVISIONS.

§ 3684. Intention of testator governs. A will is to be con

strued according to the intention of the testator. When his intention

canlnot have effect to its full extent it must have effect as far as pos

sib e.

§ 3685. Will excludes oral declarations. In case of uncer

tainty arising upon the face of a will, as to the application of any of

its provisions the testator’s intention is to be ascertained from the

words of the will takin into view the circumstances under which it

was made, exclusive of is oral declarations.

§ 3686. Rules of interpretation. "In interpreting a will, sub

ject to the laws of this state the rules prescribed by the following

sections of this chapter are to be observed, unless an intention to the

contrary clearly appears.

§ 3687. Construed together, if several. Several testamen

tary instruments executed by the same testator are to be taken and

construed together as one instrument.

§ 3688. Parts construed together. If irreconcilable, latter

prevails. All parts of a will are to be construed in relation to each

other, and so as if possible to form one consistent whole, but when

several parts are absolutely irreconcilable the latter must prevail.

§ 3689. Distinct devise not affected by words less clear.

A clear and distinct devise or bequest cannot be afl"ected by any

reasons assigned therefor, or by any other words not equally clear

and distinct, or by inference or argument from other parts of the will,

or by an inaccurate recital of or reference to its contents in another

part of the will.

§ 3690. Ambig-uities explained by reference to other

parts. When the meaning of any part of a will is ambiguous or

doubtful it may be explained by any reference thereto or recital

thereof in another part of the will.

§ 3691. Words taken in ordinary sense. The words of a

will are to be taken in their ordinary and grammatical sense, unless a

clear intention to use them in another sense can be collected and that

other can be ascertained.

§ 3692. Give every expression efi'ect. The words of a will

are to receive an interpretation which will give to every expression

some effect, rather than one which will render some of the expressions

inoperative.

§ 3693. So as to prevent intestacy. Of two modes of inter

preting a will, that is to be preferred which will prevent a total

intestacy.
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§ 3694. Technical words. Technical words in a will are to be

taken in their technical sense unless the context clearly indicates a

contrary intention.

§ 3695. Same. Unnecessary. Technical words are not

necessary to give effect to any species of disposition by will.

§ 3696. Term “ heirs ” not requisite to devise fee. The

term “heirs” or other words of inheritance are not requisite to devise

a fee and a devise of real property passes all the estate of the testator

unless otherwise limited.

S 3697. Property embraced in power passes by will. ."

Real or personal property embraced in a power to devise passes by a

will purporting to devise all the real or personal property of a

testator.

§ 3698. When all property passes. A devise or bequest of

all the te-stator’s real or personal property in express terms or in any

other terms denoting his intent to dispose of all his real or personal

property, passes all the real or personal property which he was

entitled to dispose of by will at the time of his death.

§ 3699. Devise of residue passes what. A devise of the

residue of the testator’s real property passes all the real property

which he was entitled to devise at the time of his death, not other

wise effectually devised by his will.

§ 3700. Bequest of residue passes what. A bequest of the

residue of the testator's personal property passes all the personal

property which he was entitled to bequeath at the time of his death,

not otherwise effectually bequeathed by his will.

§ 3701. When passes to those entitled to succeed. A

testamentary disposition to “heirs,” “relations,” “nearest relations,”

“ representatives,” “legal representative,” or “personal representa

tive,” or “family,” “issue,” “descendants,” “nearest,” or “next of

kin" of any person without other words of qualification and when the

terms are used as words of donation and not of limitation vests the

property in those who would be entitled to succeed to the property of

such person according to the provisions of the chapter on ‘succession

in this code.

§ 3702. When words of donation and not limitation. The

terms mentioned in the last section are used as words of donation and

not limitation when the property is given to the person so designated

directly and not as a qualification of an estate given to the ancestor

of such person. '

§ 3703. Postponed possession. Words in a will referring to

death or survivorship simply, relate to the time of the testator’s death,

unless possession is actually postponed when they must be referred to

the time of possession.

§ 3704. Class includes all. A testamentary disposition to a

class includes every person answering the description at the testator’s

death; but when the possession is postponed to a future period it in

cludes also all persons coming within the description before the time

to which possession is postponed.

§ 3705. When realty deemed personalty. When a will

directs the conversion of real property into money such property and

all its proceeds must be deemed personal property from the time of

the testator’s death.
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3706. Unborn child included in class. A child conceived

be ore, but not born until after a testator's death, or any other period

when a disposition to a class vests in right or in possession, takes, if

answerin to the description of the class.

§ 370 . How imperfect description corrected. When ap

plying a will, it is found that there is an imperfect description, or

that no person or property exactly answers the description, mistakes

and omissions must be corrected, if the error appears from the context

of the will or from extrinsic evidence; but evidence of the declara

tions of the testator as to his intention cannot be received.

§ 3708. Testamentary dispositions vest at death. Testa

mentary dispositions, including devises and bequests to a person on

attaining majority, are presumed to vest at the testator’s death.

§ 3709. Divested only by precise contingency. A testa

mentary disposition when vested, cannot be divested unless upon the

occurrence of the precise contingency prescribed by the testator for

that urpose.

§ 710. When disposition fails on death of devises. If a

devisee or legatee dies during the lifetime of the testator the testa

mentary disposition to him fails, unless an intention appears to sub

stitute some other in his place except as provided in section‘3678.

§ 371 1. Interests in remainder unafiected. The death of a

devisee or le atee of a limited interest before the testator’s death does

not defeat t e interests of persons in remainder who survive the

testator.

§ 3712. " Conditional disposition defined. A conditional dis

position is one which depends upon the occurrence of some uncertain

event by which it is either to take effect or be defeated.

§ 3713. Condition precedent. A condition precedent in a

will is one which is required to be fulfilled before aparticular disposi

tion takes effect.

§ 3714. When disposition on condition vests. When a

testamentary disposition is made upon a condition precedent nothing

vests until the condition is fulfilled, except when such fulfillment is

impossible, in which case the disposition vests, unless the condition

was the sole motive thereof and the impossibility was unknown to

the testator or arose from an unavoidable event subsequent to the

execution of the will.

§ 3716. When condition deemed performed. A condition

precedent in a will is to be deemed performed when the testator’s

intention has been substantially, though not literally complied with_

§ 3716. Condition subsequent. A condition subsequent is

where an estate or interest is so given as to vest immediately, subject

only to be divested by some subsequent act or event.

§ 3717. Owners in common. A devise or legacy given to

more than one person vests in them as owners in common.

§ 3718. Advancement not ademption of legacy. Advance

ments or gifts are not to be taken as ademptions of general legacies.

unless such intention is expressed by the testator in writing.

Aarlcnn 3.—GENaaAL PROVISIONS.

§ 3719. Legacies classified. Legacies are distinguished and

designated according to their nature as follows:
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1. A legacy of a particular thing specified and distinguished from

all others of the same kind belonging to the testator is specific; if

such legacy fails resort cannot be had to the other property of the

testator.

2. A legacy is demonstrative when the particular fund or personal

property is pointed out from which it is to be taken or paid; if such

fund or property fails in whole or in part resort may be had to the

general assets as in case of a general legacy.

3. An annuity is a bequest of certain specified sums periodically:

if the fund or property out of which it is payable fails, resort may

be had to the general assets as in case of a general legacy.

4. A residuary legacy embraces only that which remains after all

the bequests of the will are dischar ed.

0. All other legacies are general egacies.

i 3720. Property chargeable with payment of debts.

W en a person dies intestate all his property, real and personal, with

out any distinction between them, is chargeable with the payment of

hgldebts, except as otherwise provided in this code and the probate

c e.

§ 3721. Order of resort for payment of debts. The prop

erty of a testator, except as otherwise specially provided in this code

and the probate code must be resorted to for the payment of debts in

the following order:

1. The property which is expressly appropriated by the will for

the payment of the debts.

2. Property not disposed of by the will.

3. Property which is devised or bequeathed to a residuary legatee.

4. Property which is not specifically devised or bequeathed; and,

5. All other property ratably.

Before any debts are paid the expenses of the administration and

the allowance to the family must be paid or provided for.

§ 3722. Same for payment of legacies. The property of a

testator, except as otherwise specially provided in this code and the

probate code, must be resorted to for the payment of legacies in the

following order:

1. The property which is expressly appropriated by the will for

the payment of the legacies.

2. Property not disposed of by the will.

3. Property which is devised or bequeathed to a residuary legatee.

4. Property which is specifically devised or bequeathed.

§ 3723. Preferred legacies. Legacies to husband, widow or

kindred of any class are chargeable only after legacies to persons not

related to the testator.

§ 3724. Rules governing abatement.

place in any class only as between legacies of that class, unless a

different intention is expressed in the will.

3725. Sale of property. In a specific devise or legacy the

tit e passes by the will, but possession can only be obtained from the

personal representative; and he may be authorized by the county court

to sell the property devised or bequeathed in the cases herein provided.

§ 3726. When rights of purchaser not impaired by devise.

The rights of a purchaser or incumbrancer of real property in good

faith and for value derived from any person claiming the same by

succession are not impaired by any devise made by the decedent

from whom succession is claimed, unless the instrument containing

Abatement takes‘
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such devise is duly proved as a will, and recorded in the oflice of the

county court having jurisdiction thereof, or unless written notice of

such devise is filed with the county judge of the county where the

real property is situated within four years after the devisor’s death.

§ 3727. Duty of legatees for life.

are for life only the first legatee must sign and deliver to the second

legatee, or, if there is none, to the personal representative, an inven

tory of the property expressing that the same is in his custody for

life only, and that on his decease, it is to be delivered and to remain

to the use and for the benefit of the second legatee or to the personal

representative, as the case may be.

§ 3728. Income after death. In case of a bequest of the

interest or income of a certain sum or fund the income accrues from

the testator’s death.

3729. Legacy in fear of death satisfied before’ death.

A egacy or a gift in contemplation, fear or peril of death may be

satisfied before death.

§ 3730. When legacies and annuities due. Legacies are

due and deliverable at the expiration of one year after the testator’s

decease. Annuities commence at the testator’s decease.

§ 3731. Interest after due. Legacies bear interest from the

time when they are due and payable, except that legacies for main

tenance or to the testator’s widow bear interest from the testator’s

decease.

§ 3732. Intention controls. The four preceding sections are

in all cases to be controlled by a testator’s express intention.

§ 3733. Who entitled to letters testamentary. When it

appears by the terms of a will that it was the intention of the testator

to commit the execution thereof and the administration of his estate

to any person as executor, such person, although not named executor

is entitled to letters testamentary in like manner as if he had been

named executor. '

§ 3734. Authority to executor to appoint, void. An au

thority to an executor to appoint an executor is void.

§ 3735. Executor has no power before qualifying. Ex

ception. No person has any power as an executor until he qualifies.

except that before letters have been issued he may pay funeral charges

and take necessary measures for the preservation of the estate.

§ 3736. Executor of executor. No executor of an executor,

as such, has any power over the estate of the first testator.

§ 3737. includes codicil. The term “will,” as used in

this code includes all codicils as well as wills.

§ 3738. What law governs. Except as otherwise provided

the validity and interpretation of wills is governed, when relating to

real property within this state by the law of this state; when relating

to personal property, by the law of the testator’s domicile.

§ 3739. Liability of devisees and legatees. Those to whom

property is given by will are liable for the obligations of the testator

in the cases and to the extent prescribed by the probate code.

When specific legacies
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CHAPTER 41. l

SUCCESSION.

§ 3740. Succession defined. Succession is the coming in of § -no. cwu c.

igiothfir to take the property of one who dies without disposing of it

y W1 .

3741. Property passes to heirs. The property, both real § 777,C1vll 0.

an personal, of one who dies without disposing of it by will, passes

to the heirs of the intestate, subject to the control of the county court

and to the possession of any administrator appointed by that court

for the purpose of administration.

§ 3742. Order of succession. When any person having‘ title ss us.c1vnc.

to any estate, not otherwise limited by marriage contract, dies without § 1‘ °' 50' 1893‘

disposing of the estate by will, it is succeeded to and must be dis

tributed, unless otherwise expressly provided in this code and the

probate code, subject to the payment of his debts in the following

manner:

1. If the decedent leaves a surviving husband or wife, and only

one child, or the lawful issue of one child, in equal shares to the sur

viving husband or wife and child or issue of such child. If the de

cedent leaves a surviving husband or wife and more than one child

living, or one child livin and the lawful issue of one or more

deceased children, one-thir to the surviving husband or wife and the

remainder in equal shares to his children and to the lawful issue of

any deceased child b right of representation: but if there is no

child of the decedent iving at his death, the remainder goes to all of

his lineal descendants and if all the descendants are in the same

degree of kindred to the decedent they share equally; otherwise they

take according to the right of representation. If the decedent leaves

no surviving husband or wife, but leaves issue, the whole estate goes

to such issue, and if such issue consists of more than one child livin

or one child living and the lawful issue of one or more decease

children, then the estate oes in equal shares to the children living or

to the children living an the issue of the deceased child or children

by right of representation.

2. If the decedent leaves no issue and the estate does not exceed

in value the sum of five thousand dollars all the estate goes to the

survivin husband or wife and all the property in excess of five

thousan dollars in value, one-half thereof goes to the survivin

husband or wife and the other half goes to the decedent’s father an

if he is dead to the decedent’s mother. If the decedent leaves no issue,

nor husband, nor wife the estate must go to the father, and if he is

dead to the mother. If the decedent leaves a surviving husband or

wife and no issue and no father, nor mother, nor brother nor sister,

the whole estate goes to the surviving husband or wife.

3. If there is no issue, nor husband, nor wife, nor father, nor

mother, then in equal shares to the brothers and sisters of the dece

dent and to the children of any deceased brother or sister by right of

representation.

4. If the decedent leaves no issue, nor husband, nor wife, nor

father and no brother or sister is living at the time of his death the

estate goes to his mother to the exclusion of the issue, if any, of

deceased brothers or sisters.
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5. If: the decedent leaves no issue, nor husband nor wife and no

father, nor mother, nor brother, nor sister, the estate must go to the

next of kin in equal degree, excepting that when there are two or

more collateral kindred in equal degree, but claiming through differ

ent ancestors, those who claim through the nearest ancestors must be

preferred to those claiming through an ancestor more remote. How

ever, if the decedent leaves several children, or one child and the

issue of one or more children and any such surviving child dies

under age and not havin been married, all the estate that came to

the deceased child by in eritance from such decedent descends in

equal shares to the other children of the same parent and to the issue

of any such other children of the same parent and to the issue of any

such other children, who are dead, by right of representation.

6. 'If at the death of such child, who dies under age, not havin

been married, all the other children of the parents are also dead and

any of them have left issue, the estate that came to such child by

inheritance from his parent descends to the issue of all other chil

dren of the same parent; and if all issue are in the same degree of

kindred to the child, they share the estate equally, otherwise they take

according to the right of representation.

7. If the decedent leaves no husband, wife or kindred the estate

escheats to the state for the support of common schools.

§ 3743. Dower and courtesy abolished. Dower and cour

tesy are abolished.

§ 3744. Inheritance by illegitimate chi1d.' Every illegiti

mate child is an heir of the person who in writing si ned in the

presence of a competent witness acknowledges himsel to be the

father of such child; and in all cases is an heir of his mother and in

herits his or her estate in whole or in part, as the case may be, in the

same manner as if he had been born in lawful wedlock; but he does

not represent his father or mother by inheriting any part of the estate

of his or her kindred either lineal or collateral, unless before his death

his parents shall have intermarried and his father after such marriage

acknowledges him as ll1B child or adopts him into his family, in which

case such child and all the legitimate children are considered brothers

and sisters "and on the death of either of them intestate and without

1s_sue the others inherit his estate and are heirs, as hereinbefore p_ro

vided in like manner as if all the children had been legitimate, savin

to the father and mother respectively their rights in the estates of a

the children in like manner as if all had been legitimate. The issue

of all marriages null in law or dissolved by divorce are legitimate.

§ 3745. Inheritance from illegitimate child. If an illegiti

mate child who has not been acknowledged or adopted by his father

dies intestate without lawful issue, his estate goes to his mother, orin

case of her decease, to her heirs at law.

3746. How degree of kindred established. The degree

of indred is established by the number of generations and each gener

ation is called a degree.

§ 3747. Lineal and collateral. The series of degrees form

the line; the series of degrees between persons who descend from one

another is called direct or lineal consanguinity; and the series of

degrees between persons who do not descend from one another, but

spring from a common ancestor, is called the collateral line or collat

eral consanguinity.

§ 7243. Civll C.

am, -___ mt
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§ 3748. Ascending and descending.

divided into a direct line descending and a direct line ascending.

The first is that which connects the ancestor with those who descend

from him. The second is that which connects a person with those

from whom he descends.

§ 3749. Degrees in direct line. In the direct line there are

as many degrees as there are generations. Thus the son is with

regard to the father in the first de ree, the grandson in the second;

and vice versa with regard to the fat er and grandfather toward the

sons and grandsons.

3750. Computation of degrees in collateral line. In the

co ateral line the degrees are counted b generations from one of the

relations up to the common ancestor an from the common ancestor

to the other relations. In such computation the decedent is excluded,

the relative included and the ancestor counted but once. Thus

brothers are related in the second degree, uncle and nephew in the

third degree, cousins-german in the fourth degree and so on.

§ 3751. Kindred of half blood inherit. Kindred of the half

blood inherit equally with those of the whole blood in the same

degree, unless the inheritance comes to the intestate by descent,

devise or gift of some one of his ancestors, in which case all those

who are not of the blood of such ancestors must be excluded from

such inheritance.

§ 8752. Advancements deducted from share. Any estate,

real or personal, given by the decedent in his lifetime as an advance

ment to any child or other lineal descendant is a part of the estate of

the decedent for the purposes of division and distribution thereof

among his issue and must be taken by such child or other lineal

descendant toward his share of the estate of the decedent.

§ 3753. Excess not refunded. If the amount of such ad

vancement exceeds the share of the heir receiving the same he must

be excluded from any further portion in the division and distribution

of the estate, but he must not be required to refund any part of such

advancement; and if the amount so received is less than his share he

is entitled to‘ so much more as will give him his full share of the

estate of the decedent.

§ 3754. Advancements defined. All gifts and grants are

made as advancements, if expressed in the gift or grant to be so made,

or if charged in writing by the decedent as an advancement or

acknowledged in writing as such by the child or other successor or

heir.

§ 3755. Expressed value governs. If the value of the estate

so advanced is expressed in the conveyance or in the charge thereof

made by the decedent or in the acknowledgment of the party'receiv

ing it, it mustbe held as of that value in the division and distribution

of the estate; otherwise it must be estimated according to its value

when 'ven as nearly as the same can be ascertained.

§ 3 56. Deducted from issue of person to whom made.

If any child or other lineal descendant receiving advancement dies

before the decedent, leaving issue, the advancement must be taken

into consideration in the division and distribution of the estate and

the amount thereof must he allowed accordingly by the representa

tives of the heirs receiving the advancement in like manner as if the

advancement had been made directly to them.
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§ 3757. Inheritance by representation. Inheritance or suc

cession by rigllt of representation takes place when the descendants

of any deceased heir take the same share or ri ht in the estate of

another person that their parents would have ta en if living. Post

humous children are considered as living at the death of their

parents. _

§ 3758. Aliens may take. Aliens may take in all cases by

succession as well as citizens; and no person, capable of succeeding

under the provisions of this chapter, is precluded from such succes

sion by reason of the alienage of any relative.

§ 3759. If there are no heirs, escheats to state. If there

is no one capable of succeeding under the precedin sections and the

title fails from a defect of heirs the property of a ecedent devolves

and escheats to the state and an action for the recovery of such prop

ert and to reduce it into the possession of the state or for its sale

an conveyance may be brou ht by the state’s attorney in the dis

trict court of the county or judicial subdivision in which the property

is situated. ‘

§ 3760. Subject to charges and trusts. Real property pass

ing to the state under the preceding section, whether held by the state

or its grantees, is subject to the same charges and trusts to which it

would have been subject if it had passed by succession.

§ 3761. Liability of those who succeed. Those who succeed

to the property of a decedent are liable for his obligations in the

cases and to the extent prescribed by the probate code.

C H A P T E R 42.

OBLIGATIONS.

ARTICLE l.——DEFINITION or OBLIGATIONS.’

§ 3762. Obligation defined. An obligation is a legal duty by

which a person is bound to do or not to do a certain thing.

§ 3763. Origin and enforcement. An obligation arises either

from:

1. The contract of the parties; or,

2. The operation of law.

An obligation arising from operation of law may be enforced in the

manner provided by law or by civil action or proceeding.

ARTICLE 2.-—INTEBPRETATION or OBLIGATIONS.

cnnraar. sums or INTERPRETATION.

§ 3764. Rules of interpretation. The rules which overn

the interpretation of contracts are prescribed by article 7 of c apter

43. Other obligations are interpreted by the same rules by which

statutes of a similar nature are interpreted.
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JOINT OR SEVERAL OBIlIGATIOI\'S.

§ 3765. Obligations classified. An obligation imposed upon

several persons, or a right created in favor of several persons, may be:

1. Joint.

2. Several; or,

3. Joint and several.

§ 3766. When presumed joint. An obligation imposed upon

several persons or a right created in favor of several persons is pre

sumed to be joint and not several, except in the special cases

mentioned in the article on the interpretation of contracts. This pre

sumption in the case of a right can be overcome only by express words

to the contra . _

S 3767. ‘Contribution. A party to a joint, or joint and several

obligation who satisfies more than his share of the claim against all

may require a proportionate contribution from all the parties joined

with him. _

CONDITIONAL OBLIGATIONS.

§ 3768. Defined. An obligation is conditional when the ri hts

or duties of any party thereto depend upon the occurrence o an

uncertain event.

§ 3769. Conditions classified. Conditions may be precedent,

concurrent or subsequent.

§ 3770. Condition precedent. A condition precedent is one

which is to be performed before some right dependent thereon accrues

or some act dependent thereon is performed.

3771 . Concurrent. Conditions concurrent are those which

_ are mutually dependent and are to be performed at the same time.

§ 3772. Subsequent. A condition subsequent is one referring

to a future event, upon the happening of which the obligation becomes

no longer binding upon the other party, if he chooses to avail him

self of the condition. _

§ 3773. Prerequisites to enforcement of obligation. Be

fore any party to an obligation can require another party to perform

any act under it he must fulfill all conditions precedent thereto

imposed upon himself; and must be able and ofl’er to fulfill all condi

tions concurrent, so imposed upon him, on the like fulfillment by the

other party, exce t as provided by the next section.

§ 3774. En orcement without performance, when per

formance waived. If a party to an obligation gives notice to

_another before the latter is in default that he will not perform the

same upon his part and does not retract such notice before the time

at which performance upon his part is due, such other party is entitled

to enforce the obligation, without previously performing or ofl"ering

to perform any conditions upon his part in favor of the former party.

§ 3775. Impossible or unlawful conditions are void. ‘A

condition in a contract, the fulfillment of which is impossible or

unlawful within the meaning of the article on the object of contracts

or which is repugnant to the nature of the interest created by the

contract is void.

§ 3776. Forfeiture strictly interpreted against party

benefited. A condition involving a forfeiture must be strictly

interpreted against the party for whose benefit it is created.
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ALTERNATIVE OBLIGATIONS.

§ 3777. Option to perform alternative acts. If an obliga

tion requires the performance of one of two acts in the alternative the

party required to perform has the right of selection, unless it is

otherwise provided by the terms of the obligation.

§ 3778. Option passes when not exercised within time.

If the party having the right of selection between alternative acts

does not give notice of his selection to the other party within the

time, if any, fixed by the obligation for that purpose or, if none is so

fixed, before the time at which the obligation ought to be performed,

the right of selection passes to the other party.

§ 3779. Must select one in its entirety. The party -having

the right of selection between alternative acts must select one of them

in its entirety and cannot select part of one and part of another with

out the consent of the other party.

§ 3780. Valid one prevails. If one of the alternative acts

required by an obligation is such as the law will not enforce. or

becomes unlawful or impossible of performance the obligation is to

be interpreted as though the other stood alone.

ARTICLE 3.—TBANsEEa or OBLIGATIONS.

§ 3781. Burden transferred with beneflciary’s consent.

The burden of an obligation may be transferred with the consent of

the party entitled to its benefit, but not otherwise. except as provided

by section 3790. '

§ 3782. Right arising out of may be transferred. A right

arising out of an obligation is the property of the person to whom it

is due and may be transferred as such.

§ 37-83. Non-negotiable contract transferred by indorse

ment. A no11-negotiable written contract for the payment of money

or personal property may be transferred by indorsement in like man

ner with negotiable instruments. Such indorsement shall transfer all

the rights of the assignor under the instrument to the assi nee, sub

ject to all equities and defenses existing in favor of the_ ma er at the

time of the indorsement.

§ 3784. Certain covenants run with land. Certain cove

nants contained in grants of estates in real property are appurtenant

to such estates and pass with them so as to bind the assigns of the

covenantor and to vest in the assigns of the covenantee in the same

manner as if they had personally entered into them. Such covenants

are said to run with the land.

§ 3785. What so run. The onl covenants which run with

the land are those specified in this artic e and those which are inci

dental thereto.

§ 3786. Made for benefit of property, runs. Every cove

nant contained in a grant of an estate in real property which is made

for the direct benefit of the property or some part of it then in exist

ence runs with the land.

§ 3787. What last section includes. The last section in

cludes covenants of warranty, for quiet enjoyment or for further
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assurance on the part of a grantor and covenants for the payment of

rent, or of taxes or assessments upon the land on the part of a

grantee.

§ 3788. Covenants limited to certain assigns. A covenant

for the addition of some new thing to real property, or for the direct

benefit of some part of the property not then in existence or annexed

thereto, when contained in a grant of an estate in such property and

made by the covenantor expressly for his assi ns or to the assigns ofthe covenantee runs with the land so far onlly as the assigns thus

mentioned are concerned.

§ 3789. Binds only owner of whole estate. A covenant

running with the land binds those only who acquire the whole estate

of the covenantor in some part of the property.

§ 3790. Liable While holding only. No one merely by rea

son of having acquired an estate subject to a covenant running with

the land is liable for breach of the covenant before he acquired the

estate, or after he has parted with it or ceased to enjoy its benefits.

§ 3791. Burden or benefit apportioned. When several per

sons, holding by several titles, are subject to the burden or entitled

to the benefit of a covenant running with the land, it must be appor

tioned among them according to ‘the value of the property subject to

it held by them respectively, if such value can be ascertained and if

not, then according to their respective interests in point of quantity.

ARTICLE 4.—ExTINcT1oN OF OBLIGATIONS.

PERFORMANCE.

§ 3792. Full performance extinguishes. Full performance

of an obligation by the party whose duty it is to perform it or by any

other person on his behalf and with his assent, if accepted by the

creditor, extinguishes it. -

§ 3793. Performance by one extinguishes liability of all.

Performance of an obligation by one of several persons who are jointly

liable under it extinguishes the liability of all.

§ 3794. Performance to one extinguishes. Exception.

An obligation in favor of several persons is extinguished by perform

ance rendered to any of them. except in the case of a deposit made by

owners in common or in joint ownership which is regulated by the

chapter on deposit.

§ 3795. Performance as directed extinguishes.

itor or any one of two or more joint creditors at any time directs the

debtor to perform his obligation in a particular manner, the obligation

is extinguished by performance in that manner, even though the cred

itor does not receive the benefit of such performance.

§ 3796. When partial performance extinguishes pro

tanto. A partial performance of an indivisible obligation extin

guishes a corresponding proportion thereof, if the benefit of such

performance is voluntarily retained b the creditor, but not other

wise. If such partial performance is o such a nature that the cred

itor cannot avoid retaining it without injuring his own property, his

retention thereof is not presumed to be voluntary.

§ 3797. Payment defined. Performance of an obligation for

the delivery of money only is called payment.

If a cred

§ 323. (‘lvll (‘.

§ 824. Civil (‘.

§ 825, Clvll C.

§ ass. own c.

§ 827, (‘lvll (‘.

§’82’3. (‘lvil (‘.

§ 829. Clvll (‘.

§ 81!). Clvll (‘.

Q 831. Clvll C.

§ B32. Clvll (J.
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§ 3798. Performance, how applied when there are sev

eral obligations. W'hen a debtor under several obligations to

another does an act by way of performance in whole or in part, which

is equally applicable to two or more of such obligations, such per

_ formance must be applied as follows:

1. If at the time of the performance the intention or desire of the

debtor that such performance should be applied to the extinction of

anyl particular obligation is manifested to the creditor, it must be so

app ied.

2. If no such application is then made the creditor within a reason

able time after such performance may apply it toward the extinction

of any obligation, performance of which was due to him from the

debtor at the time of such performance; except that if similar obliga

tions were due to him, both individually and as a trustee, he must

unless otherwise directed by the debtor apply the performance to the

extinction of all such obligations in equal proportion; and an appli

cation once made by the creditor cannot be rescinded without t.he

consent of the debtor.

3. If neither party makes such application within the time pre

scribed herein the performance must be applied to the extinction of

obligations in the following order and if there is more than one obli

gation of a particular class, to the extinction of all in that class

ratably:

(a) Of interest due at the time of the performance.

(b) Of principal due at that time.

(c) Of the obligation earliest in date of maturity.

k (d) Of an obligation not secured by a lien or collateral under

ta ing.

(e) Of an obligation secured by a lien or collateral undertaking.

OFFER OF PERFORMANCE.

§ 3799. Obligation extinguished by. An obligation is ex.

tinguished by an offer of performance made in conformity to the

rules herein prescribed and with intent to extinguish the obligation.

§ 3800. Not by ofi‘er of partial performance. An offer of

partial performance is of no effect.

§ 3801 . Must be by or with assent of debtor. An offer of

performance must be made by the debtor or by some person on his

behalf and with his assent.

§ 3802. To creditor or one authorized by him. An offer of

performance must be made to the creditor, or to any one of two or

more joint creditors or to a person authorized by one or more of them

to receive or collect what is due under the obligation, if such creditor

or authorized person is present at the place where the offer may be

made; and if not, wherever the creditor may be found.

§ 3803. Where may be made. In the absence of an express

provision to the contrary an oflier of performance may be made at the

option of the debtor:

1. At any place appointed by the creditor; or,

2. Wherever the person to whom the ofl"er ought to be made can

be found; or,

3. If such person cannot with reasonable diligence be found

within this state and within a reasonable distance from his residence

or place of business, or if he evades the debtor, then at his residence
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or place of business, if the same can with reasonable diligence be

found within the state; or,

4. If this cannot be done, then at any place within this state.

§ 3804. Must be made at the time fixed. When an obligation

fixes a time for its performance an offer of performance must be made

at that time within reasonable hours and not before nor afterwards.

§ 3805. When time not fixed. VVhen an obligation does not

fix a time for its performance, an offer of performance may be made

at any time before the debtor upon a reasonable demand has refused

to perform.

§ 3806. When may be made after due. When delay in per

formance is capable of exact and entire compensation and time has

not been expressly declared to be of the essence of the obligation, an

ofier of performance, accompanied with an offer of such compensa

tion, may be made at any time after it is due, but without prejudice

to any rights acquired by the creditor or by any other person in the

meantime.

§ 3807. Must be in good faith. An offer of performance

must be made in good faith and in such manner as is most likely

under the circumstances to benefit the creditor.

§ 3808. Free from condition. An offer of performance must

be free from any conditions which the creditor is not bound on his

part to perform.

§ 3809. Must be able and willing. An oifer of performance

is of no eifect if the person making it is not able and willing to per

form according to the offer.

§ 3810. Production unnecessary, if ofl‘er refused. The

thing to be delivered, if any, need not in any case be actually pro

duced upon an offer of performance unless the ofl’er is accepted.

§ 3811. Unmixed with other things. A thing, when offered

by way of performance, must not be mixed with other thin s from

which it cannot be separated immediately and without diflicu ty.

§ 3812. Contingent ofi'er. When a debtor is entitled to the

performance of a condition precedent to or concurrent with perform

ance on his part, he may make his offer to depend upon the due per

formance of such condition.

§ 3813. Receipt obligatory. A debtor has a right to require

from his creditor a written receipt for any property delivered in per

formance of his obligation.

§ 3814. Obligation for payment extinguished by deposit.

An obligation for the payment of money is extinguished by a due ofier

of payment, if the amount is immediately deposited in the name of

the creditor with some bank of deposit within this state of good re

pute and notice thereof is given to the creditor. ,

§ 3815. Objections waived. All objections to the mode of

an offer of performance, which the creditor has an opportunity to

state at the time to the person making the offer and which could be

then obviated by him, are waived by the creditor, if not then stated.

§ 3816. When title to thing oifered passes. The title to a

thing duly offered in performance of an obligation passes to the

creditor if the debtor at the time signifies his intention to that effect.

§ 3817. Deposit of thing offered. The person offering a

thing. other than money, by way of performance must, if he means to

treat it as belonging to the creditor, retain it as a depositary for hire

until the creditor accepts it, or until he has given reasonable notice

§ S39. Civil C.

§ 840, Civil G.

§ 341. Clvll C.

§ S42. Clvll C.

§ 843. Clvll c.

9 344. Olvll c.

§ 845, cu-u c.

5 846. Clvll c.

§ 847. Clvll c.

g ac. Clvll c.

§ s49. Civil c.

g sso. on-u c.

§ 851. own 0.

§ S52, cm: c.
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to the creditor that he will retain it no longer and if with reasonable

diligence he can find a suitable depositary therefor, until he has

deposited it with such person.

3818. Obligation extinguished by offer and deposit. An

ob igation for the delivery of money, property or a conveyance of

property is not discharged by an offer of performance nor any of its

incidents affected, unless the thing offered, if money, is deposited as

provided in section 3814, or, if other than money, is deposited for the

creditor with some depositary of good repute at the place of perform

ance and notice of such deposit in either case given to the creditor.

After such deposit and notice the thing deposited shall be at the risk

and expense of the creditor.

§ 3819. Creditor gratuitous depositary. If anything is

given to a creditor by way of performance which he refuses to accept

as such, he is not bound to retum it without demand; but if he retains

it he is a gratuitous depositary thereof.

PREVENTION OF PERFORMANCE OR OFFER.

§ 3820. When want of performance or ofi‘er excused.

The want of performance of an obligation or of an ofl"'er of performance

in whole or in part or any delay therein is excused by the following

causes to the extent to which they operate:

1. VVhen such performance or ofier is prevented or delayed by the

act of the creditor or by tlie operation of law, even though there may

have been a stipulation that this shall not be an excuse.

2. When it is prevented or delayed b an irresistable superhuman

cause or b the act of public enemies o this state or of the United

States, un ess the parties have expressly agreed to the contrary; or,

3. Wlien the debtor is induced not to make it by any act of the

creditor intended or naturally tending to have that effect done at or

before the time at which such performance or offer may be made and

not rescinded before that time.

§ 3821. Debtor entitled to benefits. If the performance of

an obligation is prevented by the creditor, the debtor is entitled to all

the benefits which he would have obtained if it had been performed

by both parties.

§ 3822. Ratable proportion of consideration. If per

formance of an obligation is prevented by any cause excusin per

formance, other than the act of the creditor, the debtor is entit ed to

a ratable proportion of the consideration to which he would have been

entitled upon full performance according to the benefit which the

creditor receives from the actual performance.

§ 3823. What equivalent to offer and refusal. A refusal

by a creditor to accept performance made before an offer thereof is

equivalent to an offer and refusal, unless before performance is actu

ally due he gives notice to the debtor of his willingness to accept it.

ACCORD AND SATISFACTION.

§ 3824. Accord defined. An accord is an agreement to accept

in extinction of an obligation something different from or less than

that to which the person agreeing to accept is entitled.
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§ 3825. Full execution only extinguishes. Though the

parties to an accord are bound to execute it, yet it does not extinguish

the obligation until it is fully executed.

§ 3826. Acceptance is satisfaction. Acceptance by the

creditor of the" consideration of an accord extinguishes the obligation

and is called satisfaction.

§ 3827. Part performance accepted extinguishes. Part

performance of an obligation, either before or after a breach thereof,

when expressly accepted by the creditor in writing in satisfaction, or

§ 960. Civil (5.

§ 861. Civil L‘.

§ 962, Civil G.

rendered in pursuance of an agreement in writing for that purpose, i

though without any new consideration, extinguishes the obligation.

N()VA'l‘ION.

§ 3828. Defined. Novation is the substitution of a new obli

gation for an existing one.

§ 3829. How made. Novation is made:

1. By the substitution of a new obli ation between the same

parties with intent to extinguish the old ob igation.

2. By the substitution of a new debtor in the place of the old one

with intent to release the latter; or,

3. By the substitution bf a new creditor in place of the old one

with intent to transfer the rights of the latter to the former.

§ 3830. Made by contract. Novation is made by contract and

is subject to all the rules concerning contracts in general.

§ 3831. Rescinding acceptance. When the obligation of a

third person or an order upon suchperson is accepted in satisfaction.

the creditor may rescind such acceptance if the debtor revents such

person from complying with the order or from fulfil ing the obli

gation; or if at the time the obligation or order is received, such per

son is insolvent and this fact is unknown to the creditor-, or if before

the creditor can with reasonable diligence present the order to the

person upon whom it is given, he becomes insolvent.

RELEASE.

§ 3832. Extinguishes obligation. An obligation is extin

guished by a release therefromgiven to the debtor by the creditor

upon a new consideration, or in writing, with or without new consid

eration.

§ 3833. Extends only to known claims. A general release

does not extend to claims which the creditor does not know or sus

pect to exist in his favor at the time of executing the release, which,

if known by him, must have materially affected his settlement with

the debtor.

§ 3834. Releasing one does not release others. A release

of one of two or more joint debtors does not extinguish the obliga

'tions of any of the others unless they are mere guarantors; nor does

it affect their right to contribution from him.

§ 863. Civil C.

5 sea, own c.

§ 86.5. Civil C.

5 866. Civil U.

am’<l.

5 867. Clvll c.

§ 868. Clvll 0.

g 369. own c.
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C H A P T E R 4 3 .

CONTRACTS.

ARTICLE 1. — DEFINITION.

§ 3835. Defined. A contract is an agreement to do or not to do

a certain thin .

§ 3836. equisites of. It is essential to the existence of a con

‘ tract that there should be:

§ 8'72. Civil C.

§ 873- Civil C.

§ 874. Civil C.

§ 815, ' Civil C.

§ 876. Civil C.

ti 877. Civil C.

§ K794. Civil C.

§ R79, Civil C.

§ KSO. (‘lvll C.

Parties capable of contracting.

Their consent.

A lawful object; and,

Sufficient cause or consideration.

£“.°°.l\'>!"

ARTICLE 2. — Panrnzs.

§ 3837. Who may make. All persons are capable of contract

ing, except minors. persons of unsound mind and persons deprived of

civil rights.

§ 3888. Minors, etc. Minors and persons of unsound mind

have only such capacity as is defined by chapter 2 of this code.

5 3889. Possible to identify parties. It is essential to the

validity of the contract, not only that the parties should exist, but

that it should be possible to identify them.

§ 3840. Beneficiary may enforce. A contract made expressly

for the benefit of a third person may be enforced by him at any time

before the parties thereto rescind it.

ARTICLE 3. — Consnnr.

§ 3841. Requisites of consent. The consent of the parties to

a contract must be:

1. Free.

2. Mutual: and,

3. Communicated by each to the other.

§ 3842. Rescinded, if not free. A consent which is not free

is, nevertheless, not absolutely void, but may be rescinded by the

parties in the manner prescribed by the chapter on rescission.

§ 3843. What renders apparent consent not fi-ee. An ap

parent]<)3onsent is not real or free when obtained through:

1. uress.

2. Menace.

3. Fraud.

4. Undue influence; 01'.

5. Mistake.

§ 3844. When deemed not free. Consent is deemed,to have

been obtained through one of the causes mentioned in the last

section only when it would not have been given had such cause not

existed.

§ 3845. Duress. Duress consists in:

1. Unlawful confinement of the person of the party or of the

husband or wife of such party, or of an ancestor, descendant or~

adopted child of such party, husband or wife.
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2. Unlawful detention of the property of any such person; or,

3. Confinement of such person, lawful in form, but fraudulently

obtained or fraudulently made unjustly harassing or oppressive.

§ 3846. Menace. Menace consists in a threat:

1. Of such duress as is specified in the first and third subdivisions

of the last section.

2. Of unlawful and violent injury to the person or property of any

such person as is specified in the last section; or,

3. Of injury to the character of any such person.

§ 3847. Fraud classified. Fraud is either actual or construc

tive.

§ 3848. Actual fraud. Actual fraud within the meaning of

-this chapter consists in any of the following acts committed by

a party to the contract, or with his connivance, with intent to deceive

another party thereto or to induce him to enter into the contract:

1. The suggestion as a fact of that which is not true by one who

does not believe it to be true.

2. The positive assertion in a manner not warranted by the infor

mation of the person making it of that which is not true, though he

believes it to be true.

3. The suppression of that which is true by one having knowledge

or belief of the fact. -

4. A promise made without any intention of performing it; or,

5. Any other act fitted to deceive.

3849. Constructive fraud. Constructive fraud consists:

In any breach of duty which without an actually fraudulent

intent gains an advantage to the person in fault, or any one claiming

under him, by misleading another to his prejudice or to the prejudice

of any one claiming under him; or,

2. In any such act or omission as the law specially declares to be

fraudulent without respect to actual fraud. .

§ 3850. Actual, question of fact. Actual fraud is always a

question of fact.

3851. Undue influence. Undue influence consists:

In the use, by one in whom a confidence is reposed by another

or who holds a real or apparent authority over him, of such confidence

or authority for the purpose of obtaining an unfair advantage over

him.

2. In taking an unfair advantage of another’s weakness of mind; or,

3. In taking a grossly oppressive and unfair advantage of another’s

necessities or distress.

_ 3852. Mistake classified. Mistake may be either of fact or

of aw. »

§ 3853. Fact. Mistake of fact is a mistake not caused by the

neglect of a legal duty on the part of the person making the mistake

and consisting in:

1. An unconscious ignorance or forgetfulness of a fact past or

present material to the contract; or, '

2. Belief in the present existence of a thing material to the con

tract which does not exist, or in the past existence of such a thing

which has not existed.

§ 3854. Law. Mistake of law constitutes a mistake within the

meaning of this chapter only when it arises from:

§ an. own c.

§ Ml. Clvll C.

§ 833. (‘1\'ll (‘.

§884. (‘lvil (‘.
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1. A misapprehension of the law by all parties, all supposing that

they knew and understood it, and all making substantially the same

mistake as to the law; or,

2. A misapprehension of the law by one party of which the others

are aware at the time of contracting, but which they do not rectify.

§ 3855. Of foreign laws, fact. Mistake of foreign laws is a

mistake of fact.

§ 3856. Mutual consent defined. Consent is not mutual un

less the parties all agree upon the same thing in the same sense. But

in certain cases defined by the article on interpretation they are to be

deemed so to agree without regard to the fact.

§ 3857. How communicated. Consent can be communicated

with effect only by some act or omission of the party contracting by

which he intends to communicate it or which necessarily tends to

such communication.

§ 3858. Acceptance_must comply with conditions. If a

proposal prescribes any conditions concerning the communication of

its acceptance, the proposer is not bound unless the are conformed

to; but in other cases any reasonable and usual mode may be

adopted.

§ 3859. When deemed fully communicated. Consent is

deemed to be fully communicated between the parties as soon as

the party accepting a proposal has put his acceptance in the course

of transmission to the proposer in conformity to the last section.

§ 3860. Acts which are an acceptance. Performance of

the conditions of a proposal, or the acceptance of the consideration

offered with a proposal, is an acceptance of the proposal.

§ 3861. Acceptance must be absolute. An acceptance must

be absolute and unqualified, or must include in itself an acceptance

of that character, which the proposer can separate from the rest and

which will include the person accepting. A qualified acceptance is a

new proposal.

§ 3862. When proposal revoked. A proposal may be

revoked at any time before its acceptance is communicated to the pro

poser, but not afterwards.

§ 3863. How proposal revoked. A proposal is revoked:

1. By the communication of notice of revocation by the proposer

to the other party in the manner prescribed by sections 3857 and

3859 before his acceptance has been communicated to the former.

2. By the lapse of the time prescribed in such proposal for its

acceptance, or if no time is so prescribed the lapse of a reasonable

time without communication of the acceptance. -

3. By the failure of the acceptor to fulfill a condition precedent

to acceptance; or,

4. By the death or insanity of the proposer.

§ 3864. Subsequent consent. A contract which is voidable

solely for want of due consent may be ratified by a subsequent con

sent. '

§ 3865. Acceptance of benefit a consent to obligation.

A voluntary acceptance of the benefit of a transaction is equivalent.

to a consent to all the obligations arising from it so far as the facts

are known or ought to be known to the person accepting.
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ARTICLE 4.-Oanzcr or A Cosraacr.

§ 3866. Object of contract. The object of a contract is the

thing which it is agreed on the part of the party receiving the con

sideration to do or not to do.

§ 3867. Requisites of object. The object of a contract must

be lawful when the contract is made and possible and ascertainable

by the time the contract is to be performed.

§ 3868. Possible defined. Everything is deemed possible

except that which is impossible in the nature of things.

§ 3869. Single unlawful object avoids contract. When a

contract has but a single object, and such object is unlawful, whether

in whole or in part, or wholl impossible of performance, or so

vague(l1y expressed as to be wholly unascertainable, the entire contract

1s V01 .

§ 3870. Lawful object valid. When a contract has several

distinct objects, of which one at least is lawful and one at least is

unlawful in whole or in part, the contract is void as to the latter and

valid as to the rest.

ARTICLE 5. -— CONSIDERATION.

§ 3871. Good consideration defined. Any benefit conferred

or agreed to be conferred upon the promiser by any other person to

which the promiser is not lawfully entitled or any prejudice suffered

or agreed to be suffered by such person, other than such as he is at

the time of consent lawfully bound to suffer as an inducement to the

promiser, is a ood consideration for a romise.
§ 3872. éhen legal or moral olbligation good considera

tion. An existing legal obligation resting upon the promiser or a

moral obligation originating in some benefit conferred upon the

promiser, or prejudice suffered by the promisee is also a good con

sideration for a promise to an extent corresponding with the extent of

the obligation, but no further or otherwise.

§ 3873. Consideration must be lawful. The consideration

of a contract must be lawful within the meaning of section 3920.

§ 3874. Contract void when consideration unlawful. If

any part of a single consideration for one or more objects. or of sev

eral considerations for a single object is unlawful, the entire contract

is void.

§ 3875. Consideration executed or executory. A consider

ation may be executed or execntory in whole or in part. In so far as

it is executory it is subject to the provisions of article 4 of this

chapter.

§ 3876. I-Iow executory consideration determined. When

a consideration is executory it is not indispensable that the contract

should specify its amount or the means of ascertaining it. It may be

left to the decision of a third person or regulated by any specified

standard.

$ 3877. Consideration undetermined. Reasonable worth.

\Vhen a contract does not determine the amount of the consideration,

nor the method by which it is to be ascertained, or when it leaves the

amount thereof to the discretion of an interested party the considera

tion must be so much money as the object of the contract is reason

ably worth.

§ W1. (‘lvll C.

§ $112. Clvil C.

§ 903. Clvll (T.

904. Civil 0.

§ sues. own c.

g 906. (‘lvll c.

§ em. (‘lvll ('.

§ nos. Civil c.

§ 909. on-u c.

§ 910. own c.

5' 911. Civll C.

am’d.

§ 912. (‘mi c.

if
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§ 913.

§ 914.

§ 914.

§ 914.

§ 915,

§ 916.

§ 911.

§ ms.

§ 919.

§920.

Civil C.

(‘ivil C

Civil (‘.

Civil C.

Civil C.

Civil C.

Civil C.

Civil C.

Civil C.

Civil C.

3878. Consideration not ascertainable. Contract void.

W en a contract provides an exclusive method by which its considera

tion is to be ascertained, which method is on its face impossible of

execution, the entire contract is void.

_ 3879. Exclusive method. Consideration not ascertain

ab e. Provision void. When a contract provides an exclusive

method by which its consideration is to be ascertained,‘ which method

appears possible on its face, but in fact is, or becomes impossible of

execution, such provision only is void.

§ 3880. Writing presumes consideration. A written instru

ment is presumptive evidence of a consideration.

§ 3881. Burden of proving want of. The burden of show

ing a want of consideration suflicient to support an instrument lies

with the party seeking to invalidate or avoid it.

ARTICLE 6.—MANNER or CREATING CONTRACTS.

§ 3882. Contracts classified. A contract is either express or

implied.

§ 3883. Express. An express contract is one the terms of

which are stated in words.

§ 3884. Implied. An implied contract is one the existence

and terms of which are manifested by conduct.

§ 3885. What contracts may be oral. All contracts may be

oral, except such as are specially required by statute to be in writing.

§ 3886. When oral contract required to be in writing

enforceable. VVhen a contract, which is required by law to be in

writing, is prevented from being put into writing by the fraud of a

party thereto, any other party who is by such fraud led to believe that

it is in writing and acts upon such belief to his prejudice may enforce

it against the fraudulent party. .

§ 3887. Contracts required to be in writing. The follow

ing contracts are invalid, unless the same, or some note or memo

randum thereof, is in writing and subscribed by the party to be charged,

or by his agent:

1. An agreement that by its terms is not to be performed within a

year from the making thereof.

2. A special promise to answer for the debt, default or miscarriage

of another, except in the cases provided for in section 4629.

3. An agreement made upon consideration of marriage, other than

a mutual promise to marry.

4. An agreement for the sale of goods, chattels, or things in action

at a price not less than fifty dollars, unless the buyer _accepts or

receives part of such goods and chattels or the evidences, or some of

them, of such things in action, or pays at the time some part of the

purchase money; but when a sale is made by auction an entry by the

auctioneer in his sale book at the time of the sale of the kind of

property sold, the terms of sale, the price and the names of the pur

chaser and person on whose account the sale is made is a sufiioient

memorandum.

5. An agreement for the leasing for a longer period than one year.

or for thesale of real property, or of an interest therein; and such

agreement, if made by an agent of the party sought to be charged, is

invalid, unless the authority of the agent is in writing, subscribed by

the party sought to be charged.
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§ 3888. Written contract supersedes oral negotiations. § 921. Civil c.

The execution of a contract in writing, whether the law requires it

to be written or not, supersedes all the oral negotiations or stipulations

concerning its matter, which preceded or accompanied the execution

of the instrument.

§ 3889. Takes efiect on delivery. A contract in writing takes § 922, Civil C.

efl"ect upon its delivery to the party in whose favor it is made or to his

agent.

§ 3890. Chapter on transfers applies. The provisions of § 92:. Clvil c.

the chapter on transfers in general concerning the delivery of grants,

absolute and conditional, agpiy to all written contracts.

§ 3891 . How seal 8. ed. A corporate or official seal may be § 924. Civil C.

afiixed to an instrument by a mere impression upon the paper or other

material on which such instrument is written.

§ 3892. Seals abolished. All distinctions between sealed and § 925- Civil C

unsealed instruments are abolished.

ARTICLE 7.—IN'I‘ERPBETATION or CONTRACTS.

§ 3893. Same rules for public and private. All contracts, g 9-as. Civil c.

whether public or private, are to be interpreted by the same rules,

except as otherwise provided by this code.

§ 3894. Must be interpreted to give effect to mutual inten- s 921. Civil c.

tion. A contract must be so interpreted as to give effect to the mutual

intention of the parties as it existed at the time of contracting so far

as the same is ascertainable and lawful.

§ sees. Rules in this article to be applied. For the pur- § 92s. Civil C. ‘

pose of ascertaining the intention of the parties to a contract, if other

wise doubtful, the rules given in this chapter are to be applied.

§ 3896. Language governs if clear. The language of a con- § 929. Civil 0.

tract is to govern its interpretation if the language is clear and explicit

and does not involve an absurdity.

§ 3897. Intention ascertained from writing alone, if pos- § 930, Civil c.

sible. VVhen a contract is reduced to writing the intention of the

parties is to be ascertained from the writing alone if possible, subject,

however, to the other provisions of this article.

S 3898. Real intention to govern in cases of firaud, etc. sail. Civil C

Vfhen through fraud, mistake or accident a written contract fails to

express the real intention of the parties, such intention is to be

regarded and the erroneous parts of the writing disregarded.

S 3899. Every part given efi‘ect. The whole of a contract is § em, Civil 0.

to be taken together so as to give effect to every part, if reasonably

practicable, each clause helping to interpret the others.

§' 3900. Several contracts. Parts of one transaction. § 933, Civil c.

Taken together. Several contracts relating to the same matters

between the same parties and made as parts of substantially one

transaction are to be taken together.

§ 3901. So interpreted as to carry it into effect. A contract § em, Civil c.

must receive such an interpretation as will make it lawful, operative,

definite, reasonable and capable of being carried into effect, if it can

be done without violating) the intention of the parties.

§ 3902. Words to e understood in ordinary sense. The § 935- Civil 0

words of a contract are to be understood in their ordinary and popu

lar sense rather than according to their strict legal meaning, unless
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used by the parties in a technical sense, or unless a special meaning

is given to them by usage, in which case the latter must be followed.

§ see. Civil c. § 3903. Technical words. Technical words are to be inter

preted as usually understood by persons in the profession or business

to which they relate, unless clearly used in a different sense.

g 931, Civil c. § 3904. What law governs. A contract is to be interpreted

according to the law and usage of the place where it is to be per

formed, or if it does not indicate a place of performance, according

to the law and usage of the place where it is made.

§ 938. Clvll c. § 3905. Explained by reference to circumstances. A con

tract may be explained by reference to the circumstances under which

it was made and the matter to which it relates.

§ 939. own 0. § 3906. Extends no farther than parties intended to con

tract. However broad may be the terms of a contract, it extends

only to those things concerning which it appears that the parties

intended to contract.

g 940. Clvll c. § 3907. As promiser believed promisee understood it. If

the terms of a promise are in any respect ambiguous or uncertain it

must be interpreted in the sense in which the promiser believed at

the time of making it that the promisee understood it.

§ 941_ gm; (1 § 3908. Clauses subordinate to general intent. Particular

clauses of a contract are subordinate to its general intent.

§ 942, Cw“ c_ § 3909. Written and original control printed and copied.

Vi/hen a contract is partly written and partly printed, or when part of

it is written or printed under the special directions of the parties

and with a special view to their intention and the remainder is copied

from a form originally prepared without special reference to the par

ticular parties and particular contract in question, the written parts

control the printed parts and the parts which are purely original

control those which are copied from a form and if the two are abso

lutely repugnant the latter must be so far disregarded.

g 943. Civil c. § 3910. Repugnancids reconciled. Repugnancy in a con

tract must be reconciled, if possible, by such an interpretation as

will give some efiect to the repu ant clause subordinate to the gen

eral intent and purposes of the w ole contract.

§ 9,4_ C1,,“ c_ § 3911. Inconsistent words rejected. Words in a contract

which are wholly inconsistent with its nature, or with the main inten

tion of the parties are to be rejected.

§ 9,5, Cm, c_ § 3912. Uncertainty interpreted against party causing it.

Presumption as to cause. In cases of uncertainty not removed

by the preceding rules, the language of a contract should be interpreted

most strongly against the party who caused the uncertainty to exist.

The promiser is presumed to be such party, except in a contract

between a public officer or body, as such, and a private party, in

which it is presumed that all uncertainty was caused by the private

Party- .

§ 9,6, cm, 0_ § 3913. Reasonable stipulations implied. Stipulations

which are necessary to make a contract reasonable or conformable to

usage are implied in respect to matters concerning which the con

tract manifests no contrary intention.

5 9,,’ Cm, O_ § 3914. Incidents, when and when not implied. All things

that in law or usage are considered as incidental to a contract or as

necessary to carry it into effect are implied therefrom, unless some of

them are expressly mentioned therein, when all other things of the

same class are deemed to be excluded.
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§ 3915. Rules governing time of performance when not

specified. If no time is specified for the performance of an act

required to be performed a reasonable time is allowed. If the act is

in its nature capable of being done instantly as for example, if it

consists in the payment of money only, it must be performed imme

diately upon the thing to be done being exactly ascertained.

§ 3916. When time of the essence. Time is never consid

ered as of the essence of a contract unless by its terms expressly so

provided. '

§ 3917. When promise presumed joint and several.

When all the parties who unite in a promise receive some benefit

from the consideration, whether past or present, their promise is pre

sumed to be joint and several.

§ 3918. Promise in singular by several presumed joint

and several. A promise made in the singular number, but executed

by several persons is presumed to be joint and several.

§ 3919. Executed contract defined. An executed contract

is one, the object of which is fully performed. _All others are execu

tory.

ARTICLE 8.——UNLAWFUL Conraxcrs.

§ 3920. What is unlawful. That is not lawful which is:

1. Contrary to an express provision of law.

2. Contrary to the policy of express law, though not expressly

prohibited; or, -

3. Otherwise contrary to good morals.

3921. Certain contractsagainst the policy of the law.

contracts which have for their object, directly or indirectly, to

exempt any one from responsibility for his own fraud or willful

injury to the person or property of another, or violation of law,

whether willful or negligent, are against the policy of the law.

§ 3922. Penalties and penal clauses void. Penalties im

posed by contract for any nonperformance thereof are void. But this

section does not render void such bonds or obligations, penal in form,

as have heretofore been commonly used; it merely rejects and avoids

the penal clauses.

§ 3923. Fixing damages for breach void. Every contract

by which the amount of dama es to be paid or other compensation to

be made for a breach of an ob igation is determined in anticipation

thereof is to that extent void, except as expressly provided by the

next section.

§ 3924. Exception to last section. The parties to a contract

may agree therein upon an amount which shall be presumed to be

the amount of damage sustained by a breach thereof, when from the

nature of the case it would be impracticable or extremely difiicult to

fix the actual damage.

§ 3925. Restricting enforcement of rights void. Every

stipulation or condition in a contract by which any party thereto is

restricted from enforcing his rights under the contract by the usual

legal proceedings in the ordinary tribunals or which limits the time

within which he may thus enforce his rights is void.

§ 3926. In restraint of business void. Every contract by

which any one is restrained from exercising a lawful profession, trade

§ 9-18. Clvll C.

§ 949. can c.

g 950. Civil 0.

§ 951. (‘lvll C.

§ 952. Clvll G.

§ ass. own c.

3' 954. Clvll C.

5 955, own c.

5 956. own c.

§ 957, Clvll C.

§ 958. Olvll C.

g 959. own c.
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§ 960. Clvll C.

§ 961, Civil C.

§ 962. Civil (‘.

§ 963. Clvll C.

§ 964. Civil C.

§ 965. Clvll c.

§ 966. Clvll C.

§ 967. Civil C.

or business of any kind, otherwise than as provided by the next two

sections is to that extent void.

§ 3927. Good will excepted. One who sells the good will of

a business may agree with the buyer to refrain from carrying on a

similar business within a specified county, city or a part thereof, so

long as the buyer or any person deriving title to the good will from

him carries on a like business therein.

§ 3928. Partners excepted. Partners may upon or in antici

pation of a dissolution of the partnership agree that none of them

will carry on a similar business within the same city or town where

the partnership business has been transacted, or within a specified

part thereof.

§ 3929. In restraint of marriage void. Every contract in

restraint of the marriage of any person, other than a minor, is void.

ARTICLE 9.——EXTINCTION or Courancrs.

§ 3930. How extinguished. A contract may be extinguished

in like manner with any other obligation and also in the manner pre

scribed by this article.

BESCISSION.

§ 3931. Extinguished by rescission. A contract is extin

guished by its rescission.

§ 3932. When rescission permitted. A party to a contract

may rescind the same in the following cases only:

1. If the consent of the party rescindin , or of any party jointly

contracting with him was iven by mistaie or obtained through

duress, menace, fraud or un ue influence exercised by or with the

connivance of the party as to whom he rescinds or of any other party

to the contract jointly interested with such party.

2. If through the fault of the party as to whom he rescinds the

consideration for his obligation fails in whole or in part.

3. If such consideration becomes entirely void from any cause.

4. If such consideration before it is rendered to him fails in a

material respect from any cause; or,

5. B consent of all of the other parties.

§ 39 3. When permitted notwithstanding stipulation

for compensation. A stipulation that errors of description shall

not avoid a contract or shall be the subject of compensation, or both,

does not take away the right of rescission for fraud, nor for mistake,

when such mistake is in a matter essential to the inducement of the

contract and is not capable of exact and entire compensation.

§ 3934. Rules governing. Rescission when not effected by

consent can be accomplished only by the use, on the part of the party

rescinding, of reasonable diligence to comply with the following

rules:

1. He must rescind promptly upon discovering the facts which

entitle him to rescind, if he is free from duress, menace, undue influ

ence or disability and is aware of his right to rescind; and,

2. He must restore to the other party everything of value which

he has received from him under the contract; or must offer to restore

the same upon condition that such party shall do likewise, unless the

latter is unable or positively refuses to do so.
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AL'l‘I£i{.-\'1‘ION AND CANCELLATION.

§ 3935. How oral contract altered. A contract not in writ

ing may be altered in any respect by consent of the parties in writing

without a new i'OllSl(l0I‘8.il0li and is extinguished thereby to the extent

of the alteration.

§ 3936. How written contract altered. A contract in writ

ing may be altered by a contract in writing or by an executed oral

agreement and not otherwise.

§ 3937. Destruction by consent extinguishes as to all

consenting. The destruction or cancellation of a written contract

or of the signature of the parties liable thereon with intent to extin

guish the obligation thereof, extinguishes it as to all of the parties

consenting to the act. _

§ 3938. Extinguished as to one and not all. The inten

tional destruction, cancellation or material alteration of a written

contract by a party entitled to any benefit under it, or with his con

sent, extinguishes all the executory obligations of the contract in his

favor against parties who do not consent to the act.

§ 3939. Destruction of one duplicate not within last

section. When a contract is executed in duplicate an alteration or

destruction of one copy while the other exists is not within the pro

visions of the last section.

C H A P T E R 4 4.

OBLIGATIONS IMPOSED BY LAVV.

§ 3940. To abstain from injuring another’s person or

property. Every person is bound without contract to abstain from

injuring the person or property of another or infringing upon any of

his rights.

§ 3941. Damages for deceit. One who willfully deccives

another with intent to induce him to alter his position to his injury

or risk is liable for any dama e which he thereby suffers.

§ 3942. Deceit define . A deceit within the meaning of the

last section is either:

1. The suggestion as a fact of that which is not true by one who

does not believe it to be true.

2. The assertion as a fact of that which is not true by one who

has no reasonable ground for believing it to be true.

3. The suppression of a fact by one who is bound to disclose it,

or who gives information of other facts which are likely to mislead

for want of communication of that fact; or,

4. A promise made without any intention of performing.

§ 3943. When intent to defraud every one misled pre

sumed. One who practices a deceit with intent to defraud the pub

lic or a particular class of persons is deemed to have intended to

defraud every individual in that class who is actually misled by the

( eceit.

§ 968. Civll C.

§ 969. Civil C.

§ 970. Civil C.

§ 971, Civil C.

§ 9'72. Civil C.

§ 973. Civil C.

§ 974. Civil C.

§ 975. Civil C.

Q 976, Civil C.
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§ 977, Civil C.

§ 978, Civil C.

§ 979, Civil C.

§ 980. Civil C.

§ 981, Civil C.

§ 982, Civil C.

§ 983, Civil C.

§ 984. Civil C.

§ 985, Civil C.

§ 986, Civil C.

§ 3944. When thing obtained without consent must be

restored. One who obtains a thing without the consent of its

owner or by a consent afterwards rescinded, or by an unlawfnl exac

tion which the owner could not at the time prudently refuse must

restore it to the person from whom it was thus obtained, unless he

has acquired a title thereto superior to that of such other person, or

unless the transaction was corrupt and unlawful on both sides.

§ 3945. Without demand. Exception. The restoration

required by the last section must be made without demand: except

when a thing is obtained by mutual mistake, in which case the party

obtaining the thing is not bound to return it until he has notice of

the mistake.

§ 3946. Liability for willful acts and negligence. Every

one is responsible, not only for the result of his willful acts, but also

for an injury occasioned to another by his want of ordinary care or

skill in the management of his property or person, except so far as

the latter has willfully or by want of ordinary care, brought the

injury upon himself. The extent of the liability in such cases is

defined by articles 1 and 2 of chapter 94 on compensatory relief.

§ 3947. Other obligations. Other obligations are prescribed

by the first forty-one chapters of this code.

CHAPTER 45.

SALE.

ARTICLE l.—GENERAL PROVISIONS.

§ 3948. Sale defined. Sale is a contract by which for a pecun

iary consideration called a price one transfers to another an interest

in property.

§ 3949. Subject of sale. The subject of sale must be property

the title to which can be immediately transferred from the seller to

_the buyer.

ARTICLE 2.—AGBEEMENTS roa SALE.

3950. Classified. An agreement for sale is either:

An agreement to sell.

An agreement to buy; or,

3. A mutual agreement to sell and buy.

§ 3951. Agreement to sell defined. An agreement to sell

is a contract by which one engages for a price to transfer to another

the title to a certain thing.

§ 3952. Agreement to buy. An agreement to buy is a con

tract by which one engages to accept from another and pay a price

for the title to a certain thing.

§ 3953. To sell and buy. An agreement to sell and buy is a

contract by which one engages to transfer the title to a certain thing

to another who engages to accept the same from him and to pay a

price therefor.

§
1.

2.
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§ 3954. What may be sold. Any property which if in ex- §9e1.o1\-no.

istence might be the subject of sale may be the subject of an agree

ment for a sale whether in existence or not.

§ 3955. Duty of seller of realty. An agreement to sell real § 988. Glvfl 0

property binds the seller to execute a conveyance in form sufficient

to pass the title to the property.

§ 3956. Duty on agreement to give usual covenants. a ass. civn 0.

An agreement on the part of a seller of real property to give the

usual covenants binds him to insert in the grant covenants of seizin,

quiet enjoyment, further assurance, general warranty and against

inc-umbrances. \

§ 3957. Form of covenants. The covenants mentioned in the § 990, own 0.

last section must be in substance as follows: "

The party of the first part covenants with the party of the second

part that the former is now seized in fee simple of the property

granted; that the latter shall enjoythe same without any lawful dis

turbance; that the same is free from all incumbrances; that the party

of the first part and all persons acquiring any interest in the same

through or for him will on demand execute and deliver to the party

of the second part, at the expense of the latter, any further assurance

of the same that may be reasonably required; and that the party of

the first part will warrant to the part of the second part all the saidproperty against every person lawfulliy claiming the same.

ARTICLE 3.-—FoaM or THE Cosrmor.

§ 3958. Statute of frauds. Personal property. No sale of 5 an. Civil c.

personal property or agreement to buy or sell it for a price of fifty

dollars or more is valid unless:

1. The agreement or some note or memorandum thereof is in writing

and subscribed by the party to be charged or by his agent; or,

2. The buyer accepts and receives part of the things sold or when

it consists of a thing in action, part of the evidences thereof, or some

of them; or,

3. The buyer at the time of the sale pays a part of the price.

§ 3959. Agreement to manufacture not within last sec- § 99¢. Civil 0

tion. An agreement to manufacture a thing from materials furnished

by the manufacturer or by another person is not within the provis

ions of the last section.

§ 3960. Agreement for sale of realty invalid unless in 5 ass, can c.

Writing. N0 a eement for the sale of real property, or of an inter

est therein, is va id unless the same, or some note or memorandum

thereof, is in writing and subscribed by the party to be char ed, or

his agent thereunto authorized in writing; but this does not a ridge

the power of any court to compel the specific performance of any agree

ment for the sale of real property in case of part performance thereof.

§ 3961. Form of transfer. The form of a transfer of real §em. cu-11 c.

property is described by the chapter on such transfers.

ARTICLE 4. -Rionrs AND QBLIGATIONS or THE SELLER. RIGHTS

AND Dorms Barons DELIVERING.

§ 3962. Seller acts as depositary. After personal property 5 9% C1.-1| ¢_

has been sold, and until the delivery is completed the seller has the
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§ 996. Civil C.

§ 991'. Civil c.

§ 998, Civil C.

§ 999. Clvll C.

§ 1000. Civil c.

Q 1(X)1. Civil C.

§ 1002. Civil C.

§ 1003, Civil C.

§ 1004. Civil C.

§ 1005. Civil C.

§ moo. cm: c.

§ 1007. Civil C.

rights and obligations of a depositary for hire, except that he must

keep the property without charge until the buyer has had a reason

able opportunity to remove it.

§ 3963. Seller may rescind. If a buyer of personal property

does not pay for it according to contract and it remains in the pos

session of the seller after payment is due, the seller may rescind the

sale, or may enforce his lien for the price in the manner prescribed

by chapter 84 on liens.

DELIVERY.

§ 3964. Delivered reasonable time after demand. One

who sells personal property, whether it was in his possession at the

time of sale or not, must put it into a condition fit for delivery and

deliver it to the buyer within a reasonable time after demand unless

he has a lien thereon.

§ 3966. Where deliverable. Personal property sold is deliver

able at the place where it is at the time of the sale or agreement to sell

or if it is not then in existence, it is deliverable at the place where it

is produced.

§ 3966. Where brought for acceptance. Risk of trans

portation. One who sells personal property must bring it to his

own door or other convenient place for its acceptance by the buyer,

but further transportation is at the risk and expense of the buyer.

§ 3967. Notice of option. When either party to acontract of

sale has an option as to the time, place or manner of delivery, he

must give the other party reasonable notice of his choice; and if he

does not give such notice within a reasonable time his right of option

is waived.

§ 3968. Buyer’s directions govern sending. If a seller

agrees to send the thing sold to the buyer he must follow the direc

tions of the latter as to the manner of sending, or it will be at his own

risk during its transportation. If he follows such directions or if in

the absence of special directions he uses ordinary care in forwarding

the thing it is at the risk of the buyer.

§ 3969. Delivery within reasonable hours. The delivery

of a thing sold can be offered or demanded only within reasonable

hours of the day.

WARRANTY.

3970. Defined. A warranty is an en agement by which a

sel er assures to a buyer the existence of some act affecting the trans

action, whether past, present or future.

§ 3971 . Not implied from mere sale. Except as prescribed

by this article a mere contract of sale or agreement to sell does not

imply a warranty.

§ 3972. Sale of personalty warrants title. One who sells

or agrees to sell personal property as his own thereby warrants that

he has a ood and unincumbered title thereto.

§ 397 . Bulk equal to sample. One who sells or agrees to sell

goods by sample thereby warrants the bulk to be equal to the sample.

§ 3974. Knows nothing to destroy inducement to buy.

One who sells or a rees to sell personal property, knowing that the

buyer relies upon liis advice or judgment, thereby warrants to the

buyer that neither the seller, nor any agent employed by him in the
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transaction, knows the existence of ahy fact concerning the thing sold

which would to his knowledge destroy the buyer’s inducement to buy.

§ 3976. Not in existence, sound and merchantable. One

who agrees to sell merchandise not then in existence thereby warrants

that it shall be sound and merchantable at the place of production

contemplated by the parties and as nearly so at the place of delivery

as can be secured by reasonable care.

§ 3976. Free from latent defects. One who sells or agrees

to sell an article of his own manufacture thereby warrants it to be

free from any latent defect not disclosed to the buyer, arising from

the process of manufacture and also that neither he nor his agent in

such manufacture has knowingly used improper materials therein.

§ 8977. Fit for purpose.‘ One who manufactures an article

under an order for a particular purpose warrants by the sale that it is

reasonably fit for that purpose.

§ 3978. Inaccessible, warranted sound and merchantable.

One who sells or agrees to sell merchandise inaccessible to the exami

nation of the buyer thereby warrants that it is sound and merchant

able.

% 3979. Trade-mark genuine.

sel any article to which there is affixed or attached a trade-mark

thereby warrants that mark to be enuine and lawfull used.

§ 3980. Truth of marks 0 quantity or quality. One who

sells or agrees to sell any article to which there is affixed or attached

a statement or mark to express the‘ quantity or quality thereof or the

place where it was in whole or in part produced, manufactured or

prepared thereby warrants the truth thereof.

3981. Validity of instrument. One who sells or agrees to

One who sells or agrees to

I sel an instrument purporting to bind any one to the performance of

an act thereby warrants the instrument to be what it purports to be and

to be binding accordin to its purport upon all the parties thereto;

and also warrants that lie has no knowledge of any facts which tend

to prove it worthless, such as the insolvency of any of the parties

thereto, when that is material, the extinction of its obligations, or its

invalidity for any cause.

§ 3982. Provisions sound and wholesome. One who makes

a business of sellin provisions for domestic use warrants by a sale

thereof to one who uys for actual consumption, and not for the pur

pose of sale, that they are sound and wholesome.

§ 3983. G00d Will. One who sells the good will of a business

thereby warrants that he will not endeavor to draw ofl’ any of the

customers.

§ 3984. Judicial sale. Upon a judicial sale the only warranty

implied is that the seller does not know that the sale will not pass a

good title to the property.

§ 3985. Scope of general warranty. A general warranty

does not extend to defects inconsistent therewith of which the buyer

was then aware or which were then easily discernible by him without

the exercise of peculiar skill, but it extends to all other defects.

Aarrcma 5.—-Rronrs AND OBLIGATIONS or THE BUYER.

§ 3986. To pay and remove in reasonable time. A buyer

must pay the price of the thing sold on its delivery and must take it

away within a reasonable time after the seller offers to deliver it.

§ 1(X]8, (‘l\‘il (‘.

§ HID. ('l\'il (‘.

§ 1010. (‘l\'ll (‘.

§ 1011, (‘i\‘il (‘.

§ 1012. (‘i\'iI (‘.

§ 1013- (‘lril (‘.

§ 1014, (‘ivll (‘.

§ 1015. ('i\'1l (‘.

§ 1010'. (‘lvil c.

§ 1011, Civil (‘.

§ 1018. (‘l\'|l C.

g 1019, (‘ivii (J.
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§ 11720. Civil (‘.

§ 1021. ('l\'ll (‘.

§ 1022. ('i\‘Il (‘.

§ l(r_’;¥. (‘ivil (‘.

§ 102-l, (‘ivil (‘.

§ 1025. ('l\‘ll (‘.

§ 1026. ('i\‘ll C.

§ 1027. ('i\'il (‘.

§ 1023. (‘i\'i| (‘.

§ 3987. Right to inspect. On an agreement for sale with war

ranty the buyer has a right to inspect the thing sold at a reasonable

time before accepting it and may rescind the contract if the seller

refuses to permit him to do so.

§ 3988. Rescission for breach of warranty The breach of

a warranty entitles the buyer to rescind an agreement for sale, but

not an executed sale, unless the warranty was intended by the parties

to operate as a condition.

ARTICLE 6.-—SALE BY AUCTION.

§ 3989. Defined. A sale by auction is a sale by public outcry

to the highest bidder on the spot.

§ 3990. When complete. A sale by auction is complete when

the auctioneer publicly announces by the fall of his hammer or in any

other customary manner that the thing is sold.

§ 3991. Withdrawal of bid. Until the announcement men

tioned in the last section has been made any bidder may withdraw

his bid, if he does so in a manner reasonably suflicient to bring it to

the notice of the auctioneer.

§ 3992. Printed conditions govern. When a sale by auction

is made upon written or printed conditions, such conditions cannot

be modified by any oral declaration of the auctioneer, except so far as

they are for his own benefit.

§ 3993. Sale without reserve. Rights ofbidder. If at a

sale by auction, the auctioneer having authority to do so, publicly

announces that the sale will be without re-serve or makes any announce:

ment equivalent thereto the highest bidder in good faith has an ab

solute right to the completion of the sale to him and upon such a

sale bids by the seller or any agents for him are void.

§ 3994. _Emp1oyment of bidder-in a fraud. The employ

ment by a seller at a sale at auction without the knowledge of the

buyer of any person to bid at the sale, without an intention on the

.part of such bidder to buy and on the part of the seller to enforce his

bid, is a fraud upon the buyer which entitles him to rescind his pur

chase.

» § 3995. Auctioneer’s entry binding. When property is sold

by auction an entry made by the auctioneer in his sale book at the

time of the sale specifying the name of the person for whom he sells,

the thing sold, the price, the terms of sale and the name of the buyer

binds both parties in the same manner as if made by themselves.
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C H AP T E R 46.

EXCHANGE.

§ 3996. Defined. Exchange is a contract by which the parties

mutually give or agree to give one thing for another, neither thing or

both things being money only.

§ 3997. Governed by section 3958. The provisions of section

3958 apply to all exchan es in which the value of the thing to be

given by either party is Efty dollars or more.

§ 3998. Governed by chapter on sale. The provisions of

the chapter on sale apply to exchanges. Each party has the rights

and obligations of a seller as to the thing which he gives and of a

buyer as to that which he takes,

§ 3999. Money warranted genuine. On an exchange of

money each party thereby warrants the genuiness of the money given

by him. '

C H A P T E R 4 7.

DEPOSIT.

ARTICLE 1.—Ds1>osrr IN GENERAL.

NATURE AND CREATION OF DEPOSIT.

§ 4000. Deposit classified. A deposit may be voluntary or

involuntary; and for safe-keeping or for exchange.

§ 4001. Voluntary A voluntary deposit is made by one giv

in to another with his consent the possession of personal property

to eep for the benefit of the former or of a third -party. The per

son giving is called the depositor and the person receiving the

depositary.

§ 4002. Involuntary. An involuntary deposit is made: _

1. By the accidental leaving or placin of personal property in the

possession of any person without neg igence on the part of its

owner; or,

2. In cases of fire, shipwreck, inundation, insurrection, riot or like

extraordinary emergencies by the owner of personal property com

mitting it out of necessity to the care of any person.

§ 4003. Duty of depositary under last section. The per

son with whom a thing is deposited in the manner described in the

last section is bound to take charge of it if able to do so.

§ 4004. For keeping. Avdeposit for keeping is one in which

the depositary is bound to return the identical thing deposited.

§ 4005. For exchange. A deposit for exchange is one in

which the depositary is only bound to retum a thing corresponding

in kind to that which is deposited.

§ 1029. Civil ('.

§ 1030. Cl\‘il ('.

§ 10:51. (‘lvll ('.

§ 1032, (’l\‘il C.

§ 1031!. ('l\'ll ('.

§ 1064, (‘ivll (‘.

§ 1035. ('l\'ll (".

§ 1036, (‘l\'|l ('.

§ 10:21. ('h'll 0.

§ 10195. Civil ('.
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§ Iuzm. (‘lvil (.‘.

§ 1040. (‘lvll 0.

§ 1041. (‘lvll (‘.

§ 1042, Clvil (‘.

§ mm, can <2

§ 1044. Clvll (‘.

g 1045. Civil (‘.

§ 1046, Cl\‘ll (‘.

§ 1047, (‘lvll C‘.

OBLIGATIONS or THE DEPOSITARY.

§ 4006. Delivery on demand. Exceptions. A depositary

must deliver the thing to the person for whose benefit it was deposited

on demand, whether the deposit was made for a specified time or not,

unless he has a lien upon the thing deposited, or has been forbidden

or prevented from doing so by the real owner thereof, or by the act

of the law and has given the notice required by section 4008.

§ 4007. Demand prerequisite to delivery. A depositary

is not bound to deliver a thing deposited without demand even when

the deposit is made for a specified time.

§ 4008. Place of delivery. A depositary must deliver the

thing deposited at his residence or place of business as may be most

convenient for him.

§ 4009. Prompt notice of adverse claim. A depositary must

give prompt notice to the person for whose benefit the deposit was

made of any proceedings taken adversely to his interest in the thing

deposited, which may tend to excuse the depositary from delivering

the same to him.

4010. Notice of wrongful detention. A depositary who

be ieves that a thing deposited with him is wrongfully detained from

its true owner may give him notice of the deposit; and if within a

reasonable time afterwards he does not claim it and sufiiciently estab

lish his right thereto and indemnify the depositary a ainst the claim

of the depositor, the depositary is exonerated from 'ability to the

person to whom he gave the notice upon returning the thing to the

depositor, or assuming in good faith a new obligation changing his

position in respect to the thing to his prejudice.

§ 4011. Delivery to disagreeing owners. If a thing de

posited is owned jointly or in common by persons who cannot agree

upon the manner of its delivery, the depositary may deliver to each

his proper share thereof, if it can be done without injury to the thing.

ARTICLE 2.—DEPos1'r roa KEEPING.

GENERAL PROVISIONS.

§ 4012. Indemnity to depositary for damages. A deposi

tor must indemnify the depositary:

1. For all damage caused to him by the defects or vices of the

thing deposited; and, '

2. For all expenses necessarily incurred by him about the thing

other than such as are involved in the nature of the undertaking.

§ 4013. Care of animals. A depositary of living animals

Eusitl provide them with suitable food and shelter and treat them

lI1 y.

§ 4014. May not use deposit. A depositary may not use the

thing deposited or permit it to be used for any purpose without the

consent of the depositor. He may not, if it is purposely fastened by

the depositor, open it without the consent of the latter except in (‘9.S<~.

of necessity.
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§ 4015. Damages for wrongful use. A depositary is liable

for any damage happening to the thing deposited during his wrong

ful use thereof, unless such damage must inevitably have happened

though the property had not been thus used.

§ 4016. Sale if perishing. If a thing deposited is in actual

danger of perishing before instructions can be obtained from the

depositor, the depositary may sell it for the best price obtainable and

retain the proceeds as a deposit, giving immediate notice of his pro

‘ ceedings to the depositor.

§ 4017. When willfulness or gross negligence pre

sumed. If a thing is lost or injured during its deposit and the

depositary refuses to inform the depositor of the circumstances under

which the loss or injury occurred so far as he has information pon

cerning them, or willfully misrepresents the circumstances to him,

the depositary is presumed to have willfully or by gross negligence

permitted the loss or injury to occur.

§ 4018. Rulesgoverning services by depositary. So far

§ 1015. ('l\'ll C.

§ 1019. Civll (‘.

§ 1051!. Cl\'il C.

§ mar. Civil 1‘.

as any service is rendered by a depositary or required from him his

duties and liabilities are prescribed by chapters 50, 51 and 52.

§ 4019. Measure of liability. The liability of a depositary

for negligence cannot exceed the amount which he is informed by

the depositor or has reason to suppose the thing deposited to be

worth. -

GRATUITOUS DEPOSIT.

§ 4020. Defined. Gratuitous deposit is a deposit for which

the depositary receives no consideration beyond the mere possession

of the thing deposited. '

§ 4021. Involuntary, gratuitous. An involuntary deposit

is gratuitous, the depositary being entitled to no reward.

§ 4022. Use slight care. A gratuitous depositary must use at

least slight care for the preservation of the thing deposited.

§ 4023. When duties cease. The duties of a gratuitous

depositary cease:

1. Upon his restoring the thing deposited to its owner; or,

2. Upon his givin reasonable notice to the owner to remove it,

the owner failing to (To so within a reasonable time. But an invol

untary depositary under subdivision 2 of section 4002 cannot give

such notice until the emergency that gave rise to the deposit is

passed. '

STORAGE.

§ 4024. Defined. A deposit not gratuitous is called storage.

The depositary in such case is called a depositary for hire.

§ 4025. Must use ordinary care. A depositary for hire

must use at least ordinary care for the preservation of the thing

deposited.

§ 4026. Right to compensation. In the absence of a different

agreement or usage a depositary for hire is entitled to one week’s hire

for the sustenance and shelter of living animals during any fraction

of a week and to half a month’s hire for the storage of any other

property during any fraction of a half month.

§ 1052. C-l\'il (‘.

§ 1053. ('l\'il (_'.

§ 1054. Ul\‘ll C.

§ l(l.')5. (‘l\"ll (7.

§ 1055. (‘l\'il C.

§ 1057. ('.l\'il (_‘.

§ 1058, ("l\'il C.

§ 1059. (‘lvll C.
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§ 1060, Civil (J.

,5 1061. (‘ivll (‘

§ 1062. (‘lvll (‘.

am’d.

§ 10613. Civil C.

§ us-1. en-u c.

§ 1065. Civil C.

_e ms. cam c.

_s um, mm c.

_s nus. can 0.

§ 11169. Civil C.

§ 4027. Termination of deposit. In the absence of an agree

ment as to the length of time during which a deposit is to continue

it may be terminated b the depositor at any time and by the

depositary upon reasonab e notice.

§ 4028. Same. Payment for full time. Notwithstanding

an agreement respecting the length of time during which a deposit is

to continue, it may be terminated by the depositor on paying all that

would become due to the depositary in case of the deposit so con

tinuing.

ARTICLE 3. -—INNKEEPEB.

§ 4029. Innkeeper’s liability. An innkeeper or keeper of a

boarding house is liable for all losses of or injuries to personal prop

erty placed by his guests or boarders under his care, unless occasioned

by an irresistible superhuman cause, by a public enemy, by the negli

gence of the owner or by the act of some one whom he brought into

the inn or boarding house. -

§ 4030. HOW exempted from liability. If an innkeeper or

boarding house keeper keeps a fire proof safe and gives notice to a

guest or boarder, either personally or by puttin up a printed notice

in a prominent place in the room occupied by t e guests or boarders

that he keeps such a safe and will not be liable for money, jeweh'y,

documents or other articles of unusual value and small compass unless

placed therein, he is not liable, except so far as his own acts con

tribute thereto for any loss of or injury to such article, if not deposited

with him and not required by the guest or boarder for present use.

FINDING.

§ 4031 . Finder, depositary for hire. One who finds a thing

lost is not bound to take charge of it; but if he does so, he is thence

forward a depositary for the owner with the rights and obligations of

a depositary for hire.

§ 4032. Must notify owner. If the finder of a thing knows

or suspects who is the owner, he must with reasonable diligence give

him notice of the finding; and if he fails to do so, he is liable in dam

ages to the owner and has no claim to any reward ofliered by'him for

the recovery of the thing or to any compensation for his trouble or

expenses. '

§ 4033. May require proof of ownership. The finder of a

thing may in good faith before giving it up require reasonable proof

of ownership from any person c aiming it.

§ 4034. Compensation and reward. The finder of a thing

is entitled to compensation for all expenses necessarily incurredhim in its preservation and for any other services necessarily per

formed by him about it and to a reasonable reward for keeping it.

§ 4035. Storing releases from liability. The finder of a

thing may exonerate himself from liability at any time by placing

it on storage with any responsible person of good character at n

reasonable expense.

§ 4036. When finder may sell. The finder of a thing may

sell it, if it is a thing which is commonly the subject of sale, when

the owner cannot with reasonable diligence be found; or, being found,

B02



Loan. CIVIL CODE. §§ 4031-4041

refuses upon demand to pay the lawful charges of the finder in the

followin cases:

1. VV en the thing is in danger of perishing or of losing the

greater part of its value; or,

2. VVhen the lawful charges of the finder amount to two-thirds of

its value.

§ 4037. Manner of sa1e.- A sale under the provisions of the

last section must be made in the same manner as the sale of a thing

pledged.

§ 4038. Claim exonerated by surrender. The owner of a

thing found may exonerate himself from the claims of the finder by

surrendering it to him in satisfaction thereof.

§ 4039. No application to things abandoned. The pr -

visions of this article have no application to things which have been

intentionally abandoned by their owners.

ARTICLE 4.——DEPOSI'1‘ FOR Excrumcs.

§ 4040. Title transferred by. A deposit for exchan e trans

fers to the depositary the title to the thing deposited an creates

between him and the depositor the relation of debtor and creditor

merely.

C H A P T E R 4 S .

LOAN.

ARTICLE l.— Loam roa Usn.

§ 4041. Defined. A loan for use is a contract by which one

gives to another the temporary possession and use of personal prop

erty and the latter agrees to return the same thing to him at a future

time without reward for its use.

§ 4042. Title and increase belong to lender. A loan for

use does not transfer the title to the thin ; and all its increase during

the period of the loan belongs to the lender.

§ 4043. Must use great care. A borrower for use must use

great care for the preservation in safety and in good condition of the

thing lent.

§ 4044. Treat animal with great kindness. One who bor

rows a living animal for use must treat it with great kindness and

provide everything necessary and suitable for it.

§ 4045. Degree of skill. A borrower for use is bound to have

and to exercise such skill in the care of the thing lent as he causes

the lender to believe him to possess.

§ 4046. Repair injuries. A borrower for use must repair all

deteriorations or injuries to the thing lent which are occasioned by

his ne li ence, however slight.

§ 4 . Use only for anticipated purposes. The borrower

of a thing for use may use it for such purposes only as the lender

might reasonably anticipate at the time of lending.

§ 1070. Clvll C.

§ 1071. Cl\'ll C.

§ 1072. Clvll (‘.

§ 1073, Clvll C.

§ 107-I. Cl\'ll C.

§ 1075. (‘ivll C.

§ 1076. (‘lvll C.

amfil.

§ 1077. Civil (‘.

,5 1078. (‘l\‘ll ('.

5' 1019. (‘l\‘il ('.

§ lust) Clvll (‘.
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§ 1081. Civil (7.

§ 1082. Clvll 0.

§ mas. Clvll c.

§ 1084. Civil (‘.

§ l(\\7. (‘l\‘ll (‘.

§ 1(l?~<\. Clvll (‘.

§ I059. Clvll C.

§ 1090. Cl\'ll (‘.

§ 1091, Civil C.

§ 1092. Clvll (‘.

§ 4048. Must not lend without consent. The borrower of

a thing for use must not part with it to a third person without the

consent of the lender.

§ 4049. Expenses during loan. The borrower of a thing for

use must bear all its expenses during the loan, except such as are

necessarily incurred by him to preserve it from unexpected and un

usual injury. For such expense he is entitled to compensation from

the lender who may, however, exonerate himself by surrendering the

thing to the borrower.

4060. Indemnity to borrower for defects. The lender of

at ing for use must indemnif the borrower for dama es caused by

defects or vices in it which he new at the time of lenging and con

cealed from the borrower.

§ 4061 . Return may be required at any time. The lender

of a thing for use may at any time require its retum, even though he

lent it for a specified time or purpose. But if on the faith of such an

agreement the borrower has made such arrangements that a return of

the thing before the period agreed upon would cause him loss, exceed

in the benefit derived by him from the loan, the lender must indem

nify him for such loss, if he compels such return, the borrower not

having in any manner violated his duty.

§ 4052. When to be returned. If a thing is lent for use for

a specified time or purpose, it must be returned to the lender without

demand as soon as the time has expired or the purpose has been

accomplished. In other cases it need not be returned until demanded.

The borrower of a thing for use must return it to the lender at the

place contemplated by the parties at the time of the lendin ; or if no

particular place was so contemplated by them, then at the p ace where

it was at that time.

ARTICLE 2.—LOAN FOR Excnanes.

§ 4053. Defined. A loan for exchange is a contract by which

one delivers personal property to another and the latter agrees to

return to the lender a similar thing at a future time without reward

for its use.

§ 4054. Same. A loan which the borrower is allowed by the

lender to treat as a loan for use or for exchange at his option is sub

ject to all the provisions of this article.

§ 4055. Transfers title. By a loan for exchange the title to

the thing lent is transferred to the borrower and he must bear all its

uses and is entitled to all its increase.expe

§ 4056. Cannot require different performance. A lender

for exchange cannot require the borrower to fulfill his obli tions at

a time or in a manner different from that which was origina y agreed

upon.

§ 4057. Sections applicable. Sections 4050 and 4052 apply

to a loan for exchange.

Aarrcmz 3.—-LOAN or Mossy.

? 4058. Defined. A loan of money is a contract by which one

de ivers a sum of money to another and the latter es to return at

a future time a sum equivalent to that which he borrowed. A loan

for mere use is governed by the article on loan for use.
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§ 4059. Repaymentin current funds.

must pay the amount due in such money as is current at the time

when the loan becomes due, whether such money is worth more or

less than the actual money lent.

§ 4060. Loan presumes interest. Whenever a loan of money

is made it is presumed to be made upon interest, unless it is other

wise expressly stipulated at the time in writing.

§ 4061.

for the use, or forbearance, or detention of money, or its equivalent.

§ 4062. Rate deemed annual. When a rate of interest is

prescribed by a law or contract without specifying the period of time

by which such rate is to be calculated it is to be deemed an annual

rate.

§ 4063. Legal rate seven per cent. Interest for any legal

indebtedness shall be at the rate of seven per cent per annum, unless

a different rate is contracted for in writing and all contracts shall

bear the same rate of interest after they become due as before, unless

it clearly appears therefrom that such was not the intention of the

parties.

§ 4064. Usirry defined. No person, firm, company or corpora

tion shall directly or indirectly take, or receive, or agree to take or

receive in money, goods or things in action or in any other way any

greater sum or any greater value for the loan or forbearance of money,

goods or things in action than twelve per cent per annum; and in the

computation of interest the same shall not be ‘compounded. Any

violation of this section shall be deemed usury; provided, that any con

tract to pay interest not usurious on interest overdue shall not be

deemed usury.

‘§ 4066. Interest taken in advance. The interest which

would become due at the end of the term for which a loan is made, not

exceeding ninety days’ interest in all, may be deducted from the loan

in advance if the parties thus agree.

§ 4066. Penalty for usury. The takin , receiving, reserving

or charging a rate of interest greater than is al owed by section 4064,

when knowingly done, shall be deemed a forfeiture of the entire inter

est which the note, bill or other evidence of debt carries with it or

which has been agreed to be paid thereon. In case the greater rate

of interest has been paid the person by whom it has been paid, or his

legal representatives, may recover back in an action for that purpose

twice the amount of interest thus paid from the person taking or

receiving the same; provided, that such action is commenced within

two years from the time the usurious transaction occurred.

4067. Judgments bear seven per cent. Interest is pay

ab e on judgments recovered in the courts of this state at the rate of

seven per cent per annum, and no greater rate, but such interest must

not be compounded in any manner or form.

§ 4068. Same rate before and after breach. Any legal rate

of interest stipulated by a contract remains chargeable after a breach

thereof, as before, until the contract is superseded by a verdict or

other new obligation.
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§ 11u:;. (‘lvll ('.

§ 1104. Civil C.

§ 110$. (‘ivll (,‘.

§ 1106. Clvll (‘.

§ 1107. Cl\‘ll ('.
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§ llll. ('l\'ll C.

§ ll1‘_’. (‘lvll C.

C H A PT E R 4 9 .

HIRING.

ARTICLE 1. — Hmme IN GENERAL.

§ 4069. Defined. Hiring is a contract by which one gives to

another the temporary possession and use of property, other than

money, for reward and the latter agrees to return the same to the

former at a future time.

§ 4070. Products belong to hirer.

hired during the hiring belong to the hirer.

§ 4071. Quiet possession. An agreement to let upon hire

binds the letter to secure to the hirer the quiet possession of the

thing hired during the term of the hiring against all persons lawfully

claiming the same.

§ 4072. Ordinary care. The hirer of a thing must use ordinary

care for its preservation in safety and in good condition.

§ 4073. Repair injuries. The hirer of a thing must repair all

deteriorations or injuries thereto occasioned by his ordinary negli

ence.g § 4074. Use only for purpose let. When a thing is let for a

particular purpose the hirer must not use it for any other purpose;

and if he does the latter may hold him responsible for its safety dur

ing such use in all events or may treat the contract as thereby

rescinded.

' 4075. When letter may terminate hiring. The letter of

a t ing may terminate the hiring and reclaim the thing before the end

of the term agreed upon;

1. When the hirer uses or permits a use of the thing hired in a

manner contrary to the agreement of the parties; or,

2. When the hirer does not within a reasonable time after request

make such repairs as he is bound to make.

§ 4076. When hirer may terminate. The hirer of a thing

may terminate the hiring before the end of the term agreed upon:

1. When the letter does not within a reasonable time after request

fulfill his obligations, if any, as to placing and securing the hirer in

the quiet possession of the thing hired, or putting it into a good

condition, or repairing; or,

2. When the greater part of the thing hired or that part, which

was and which the letter had at the time of the hiring reason to believe

was the material inducement to the hirer to enter into the contract,

perishes from any other cause than the ordinary negligence of the

hirer.

§ 4077. When hiring terminated. The hiring of a thing

terminates:

1. At the end of the term a reed upon.

2. By the mutual consent of the parties.

3. By the hirer acquiring a title to the thing hired superior to

that of the letter; or,

4. By the destruction of the thing hired.

§ 4078. When terminated by death. If the hiring of a thing

is terminable at the pleasure of one of the parties it is terminated by

The products of a thing
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notice to the other of his death or incapacity to contract. In other

cases it is not terminated thereby.

§ 4079. Proportionate hire paid, when. When the hiring

of a thing is terminated before the time originally agreed upon the

hirer must pay the due proportion of the hire -for such use as he has

actually made of the thing, unless such use is merely nominal and

of no benefit to him.

ARTICLE 2.—Hm1No or REAL PROPERTY.

§ 4080. Obligations of lessor‘ of dwelling. The lessor of a

building intended for the occupation of human beings must in the

absence of an agreement to the contrary put it into a condition fit for

such occupation and repair all subsequent dilapidations thereof, ex

cept that the lessee must repair all deteriorations or injuries thereto

occasioned by his ordinary negligence.

§ 4081. When lessee may repair or vacate. If within a

reasonable time after notice to the lessor of dilapidations which he

ought to repair he neglects to do so the lessee may repair the same

himself and deduct the expense of such repairs from the rent, or

otherwise recover it from the lessor; or the lessee may vacate the

premises, in which case he shall be discharged from further payment

of rent or performance of other conditions.

§ 4082. Hiring of realty presumed for one year. A hiring

of real property, other than lodgings, in places where there is no

usage on the subject is presumed to be for one year from its com

mencement, unless otherwise expressed in the hiring.

§ 4083. Of lodgings for rent term. A hiring of lodgings for

an unspecified term is presumed to have been made for such length

of time as the parties adopt for the estimation of the rent. Thus a

hiring at a weekly rate of rent is presumed to be for one week. In

the absence of any agreement respectin the length of time of the

rent the hirin is presumed to be monthly.

-§ 4084. %hen hiring presumed renewed. If a lessee of

real property remains in possession thereof after the expiration of the

hiring and the lessor accepts rent from him the parties are presumed

to have renewed the hiring on the same terms and for the same time,

not exceeding one year.

§ 4085. Same when no term originally specified. A hiring

of real property for a term not specified by the parties is deemed to

be renewed as stated in the last section at the end of the term implied

by law, unless one of the parties gives notice to the other of his

intention to terminate the same, at least as long before the expiration

thereof as the term of the hiring itself, not exceeding one month.

§ 4086. Rents, when payable. When there is no contract or

usage to the contrary the rent of agricultural and wild land is payable

yearly at the end of each year. Rents of lodgings are payable

monthly at the end of each month. Other rents are payable quarterly

at the end of each quarter from the time the hiring takes effect. The

rent for a hiring shorter than the periods herein specified is payable

at the termination of the hiring.

§ 4087. Notice of adverse proceedings. Every tenant who

receives notice of any proceeding to recover the real property

occupied by him, or the possession thereof, must immediately inform

his landlord of the same and also deliver to the landlord the notice. if

§ 1113, (‘lvll C.

§ 1114, (‘Ml (‘.

§ 1115. Civil ('1.

§ 1116. (‘lvll L‘.

§ 1111. (‘lvll v.

§ 1118, Clvll C.

,5 1119. (‘lvll (‘.

§ 11211. ('lVll (‘.

§ 1121. (‘ivil (‘.
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in writing, and is responsible to the landlord for all damages which

he ma sustain by reason of any omission to inform him of the notice

or to eliver it to him if in writing. The attornment of a tenant to a

stranger is void, unless it is made with the consent of the landlord or

in consequence of a judgment of a court of competent jurisdiction.

§ 4088. Double letting of room prohibited. One who hires

part of a room for a dwelling is entitled to the whole of the room,

notwithstanding any agreement to the contrary; and if a landlord lets

a room as a dwellin for more than one family, the person to whom he

first lets any part ofit is entitled to the possession of the whole room

for the term agreed upon and every tenant in the building under the

same landlord is relieved from all obligation to pay rent to him while

such double letting of any room continues.

ARTICLE 3.—-HIRING or PERSONAL P11o1>1-znrr.

§ 4089. Obligations of letter of personalty. One who lets

personal property must deliver it to the hirer, secure his quiet enjoy

ment thereof against all lawful claimants, put it into a condition fit

for the purpose for which he lets it and repair all deteriorations thereof

not occasioned by the fault of the hirer and not the natural result of

its use.

§ 4090. Hirer bears ordinary expenses. A hirer of personal

property must bear all such expenses concerning it as might naturally

be foreseen to attend it during its use by him. All other expenses

must be borne by the letter.

§ 4091. Rights when section 4089 not complied with. If

a letter fails to fulfill his obligations as prescribed by section 4089, the

hirer after giving him notice to do so, if such notice can conveniently

be given, may expend any reasonable amount necessary to make good

the letter’s default and may recover such amount from him.

§ 4092. Return Of thing hired. At the expiration of the term

for which personal propert is hired the hirer must return it to the

letter at the place contemplated by the parties at the time of hiring,

or if no particular place was so contemplated by them, at the place

at which it was at that time.

§ 4093. Charter party. The contract by which a ship is let is

termed a charter party. By it the owner may either let the capacity

or burden of the ship, continuing the employment of the owner's

master, crew and equipments, or may surrender the entire ship to the

charterer, who then provides them himself. The master or part

owner may be a charterer. '
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(I HAPTER 50.

SERVICE.

ARTICLE 1. — DEFINITION or EMPLOYMENT.

§ 4094. Employment defined. The contract of employment

is a contract by which one, who is called the emplo er, engages

another, who is called the employee, to do something for t e benefit of

the employer or of a third person.

ARTICLE 2.——OBLIGATIONS or THE Enrnorsa.

S 4095. Indemnity to employee. An employer must indem

nify his employee except as prescribed in the next section for all that

he necessarily expends or loses in direct consequence of the discharge

of his duties as such or of his obedience to the directions of the em

ployer, even though unlawful, unless the employee at the time of obey

ing such directions believed them to be unlawful.

§ 4096. Ordinary risks. Go-employees. An employer is not

bound to indemnify his employee for losses suffered by the latter in

consequence of the ordinary risks of the business in which he is em

ployed. nor in consequence of the negligence of another person em

ployed by the same employer in the same general business, unless he

has neglected to use ordinary care in the selection of the culpable

employee.

§ 4097. Employer’s negligence. An employer must in all

cases indemnify his employee for losses caused by the former’s want

of ordinary care.

ARTICLE 3.——OBLlGATIONS or THE EMPLOYEE.

§ 4098. Obligations of gratuitous employee. One who

without consideration undertakes to do a service for another is not

bound to perform the same, but if he actually enters upon its perform

ance he must use at least slight care and diligence therein.

§ 4099. Same. One who by his own special request induces

another to intrust him with th_e performance of a service must per

form the same fully. In other cases one who undertakes a gratuitous

service may relinquish it at any time.

§ 4100. Same. Power of attorney. A gratuitous employee

who accepts a written power of attorney must act under it so long as

it remains in force, or until he gives notice to his employer that he

will not do-so.

§ 4101. Duties of employee for reward. One who for a good.

consideration agrees to serve another must perform the service and

must use ordinary care and diligence therein so long as he is thus

employed.

§ 4102. Employee forhis own benefit. One who is employed § nms. ch-u c.

at his own request to do that which is more for his own advantage

than for that of his employer must use great care and diligence

therein to protect the interests of the latter.

§ 1128. Cl\'ll C.

§ 1129

§ 112!)

§ 1131

. Civil C.

. Clvll C.

. Cl\'ll (‘.

§ 1132. (‘l\'ll (T.

5 1133. Clvll c.

§ 1134. on-u 0.

§ 1135 . (‘lvtl C.
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§ 4103. Contract for personal services. Two years. A

contract to render personal service, other than a contract of apprentice

ship, as provided in the chapter on master and servant, cannot be

enforced against the employee beyond the term of two years from the

commencement of service under it, but if the employee voluntarily

continues his services under it beyond that time the contract may be

referred to as affording a presumptive measure of the compensation.

4104. Must obey employer. An employee must substan

tia y compl with all the directions of his employer concerning the

service on w ich he is engaged, even though contrary to the provis

ions of this and the two succeeding chapters, except when such obedi

ence is impossible or unlawful, or would impose new and unreason

able burdens upon the employee, or in case of an emergency, which,

accordin to the best information which the employee can with

reasonab e diligence obtain the employer did not contemplate, in which

he cannot with reasonable diligence be consulted and in which non- '

compliance is judged by the employee in good faith and in the exer

cise of reasonable discretion to be absolutely necessary for the pro

tection of the employer’s interest. In all such cases the employee

must conform as nearly to the directions of his employer as may be

reasonably practicable, and most for the interest of the latter.

§ 4105. Conform to usage. An employee must perform his

service in conformity to the usage of the place of performance,unless

otherwise directed by his employer, or unless it is impracticable, or

manifestly injurious to his employer to do so.

§ 4106. Reasonable skill. An employee is bound to exercise

a reasonable degree of skill, unless his employer has notice before

employing him of his want of skill.

§ 4107. Use all skill possessed. An employee is bound in

use such skill as he possesses so far as the same is required for the

service specified.

§ 4108. What belongs to employer. Everything which an

employee acquires by virtue of his employment, except the compen

sation, if any, which is due to him from his employer, belongs to the

latter, whether acquired lawfully or unlawfully, or during or after the

expiration of the term of his employment.

§ 4109. Account to employer. An employee must on demand

render to his employer just accounts of all his transactions in the

course of his service as often as may be reasonable and must without

demand give prompt notice to his employer of everything which he

receives for his account.

§ 41 10. Not to deliver without demand. An employee, who

receives anything on account of his employer in any capacity other

than that of a mere servant, is not bound to deliver it to him until

demanded, and is not at libert to send it to him from a distance with

out demand in any mode invo ving greater risk than its retention by

the employee himself.

§ 4111. Emp1oyer’s business to receive preference. An

employee who has an business to transact on his own account similar

to that intrusted to im by his emplo er must always give the latter

the preference. If intrusted with simi at affairs by different employ

ers, he must give them preference according to their relative urgency.

or other things being equal. according to the order in which they were

committed to him.
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§ 41 12. Ordinary care in selecting substitute. An employee

who is expressly authorized to employ a substitute is liable to his prin

cipal only for want of ordinary care in his selection. The substitute

is directly responsible to the principal.

§ 41 13. Liability for culpable negligence. An employee

who is guilty of a culpable degree of negligence is liable to his employer

for the damage thereby caused to the latter; and the employer is

liable to him if the service is not gratuitous for the value of such

services only as are properly rendered.

§ 41 14. W'hen surviving employee to act. When service is

to be rendered by two or more persons jointly and one of them dies,

the survivor must act alone if the service to be rendered is such as he

can rightly perform without the aid of the deceased person, but not

otherwise.

§ 41 15. Confidential employments. The obligations peculiar

to confidential employments are defined in chapters 58 and 59.

ARTICLE -L.—TEaM1xAT1os or EMPLOYMENT.

§ 41 16. What terminates employment. I Every employment

in which the power of the employee is not coupled with an interest

in its subject-is terminated by notice to him of:

1. The death of the employer; or,

2. His legal incapacity to contract.

Every employment is terminated:

1. By the expiration of its appointed term.

2. By the extinction of its subject.

3. By the death of the employee; or,

4. B his legal incapacity to act as such.

§ 41 '7. Continuance in certain cases. An employee, unless

the term of his service has expired or unless he has a right to discon

tinue it at any time without notice, must continue his service after

notice of the death or incapacity of his employer, so far as is neces

sary to protect from serious injury the interests of the employer's

successor in interest, until a reasonable time after notice of the facts

has been communicated to such successor. The successor must com

pensate the employee for such service according to the terms of the

contract of employment.

41 18. At will on notice. An employment, having no speci

fie term, may be terminated at the will of either party on notice to

the other, except when otherwise provided by this chapter.

§ 41 19. For willful breach of duty or incapacity. An em

ployment, even for a specified term, ma be terminated at any time

by the employer in case of any willfu breach of duty by the em

ployee in the course of his employment or in case of his habitual

ne lect of his duty or continued incapacity to perform it.

4120. For breach of emp1oyer’s obligations. Any em

ployment, even for a specified term, may be terminated by the em

ployee at any time in case of any willful or permanent breach of the

obligations of his employer to him as an employee.

§ 4121. Compensation when dismissed for cause. An

employee dismissed by his employer for good cause is not entitled to

any compensation for services rendered since the last day upon which

a payment became due to him under the contract.

§ 1146. ('i\'il (‘.

§ 1147. (.‘l\'ll (‘-.

§ 1m. Civil 1‘.

§ 1149, (‘ivll 1'.

§ 1150. (‘ivll (‘

§ 1151. ('i\'iI ('.

§ 1152. (.‘i\‘il C.

§ 1153. ('i\‘ll (‘.

§ 115-l. (‘i\'ll (‘. p

§ 1135. Civil (‘.
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§ 4122. Compensation when employee quits for cause.

An employee who quits the service of his employer for good cause is

entitled to such proportion of the compensation which would become

due in case of full performance, as the services which he has already

rendered bear to the services which he was to render as full perform

ance.

CHAPTER 51.

PARTICULAR EMPLOYMENTS.

ARTICLE 1. -Masraa AND SERVANT.

§ 4123. Servant defined. A servant is one who'is employed

to render personal service to his employer, otherwise than in the pur

suit of an independent callin , and who in such service remains

entirely under the control and irection of the latter, who is called his

master.

§ 4124. Hiring presumed to be for wage-term. A servant

is presumed to have been hired for such length of time as the parties

adopt for the estimation of wages. A hiring at a yearly rate is pre

sumed to be for one year; a hiring at adaily rate, for one day; a hiring

by piece work, for no specified term.

§ 4126. Month presumed. In the absence of any agreement

or custom as to the rate or value of wa es the term of service or the

time of payment, a servant is presume to be hired by the month at

a monthly rate of reasonable wages, to be paid when the service is

performed. '

$ 4126. Renewal for same term and wages presumed.

When after the expiration of an agreement respecting the wages and

the term of service the parties continue the relation of master and

servant, they are presumed to have renewed the agreement for the same

wages and term of service.

§ 4127. Time belongs to whom. The entire time of a

domestic -servant belongs to the master and the time of other servants,

to such extent as is usual in the business in which they serve, not

exceeding in any case ten hours in a day.

§ 4128. Must account to master. A servant must deliver to

his master, as soon as with reasonable diligence he can find him,

everything that he receives for his account without demand; but he

is not bound without orders from his master to send anything to him

through another person.

§ 4129. Causes for discharge. A master maservant, other than an apprentice, whether engaged fyor

or not:

1. If he is guilty of misconduct in the course of his service or of

gross immorality, though unconnected with the same; or,

2. If, being employed about the person of the master or in a

confidential position, the master discovers that he has been guilty of

misconduct before or after the commencement of his service of such

a nature that if the master had known or contemplated it, he would

not have so employed him.

any

term

discharge

a fixe
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ARTICLE 2. — Aoasrs.

§ 4130. Must not exceed authority An agent must not

exceed the limits of his actual authority as defined by the chapters

on agency.

§ 4131. Keep principal informed. An agent must use ordi

nary diligence to keep his principal informed of his acts in the course

of the a ency.

§ 41 2. Duty as collector of negotiable instrument. An

agent employed to collect a negotiable instrument must collect it

promptly and take all measures necessary to charge the parties thereto

in case of its dishonor, and, if-it is a bill of exchange, must present it

for acceptance with reasonable diligence.

§ 4133. Responsibility of subagent. A mere agent of an

agent is not responsible as such to the principal of the latter.

ARTICLE 3.. -- FACTORS.

4134. Defined. A factor is an agent who in the pursuit of an

in ependent calling is employed by another to sell property for him

and is vested by the latter with the possession or control of the prop

erty or authorized to receive payment therefor from the purchaser.

§ 4135. Must obey instructions. Exception. A factor

must obey the instructions of his principal to the same extent as any

other emplo ee, notwithstanding any advances he may have made to

his principa upon the property consigned to him except that, if the

principal forbids him to sell at the market price, he may nevertheless

sell for his reimbursement after givin to his principal reasonable

notice of his intention to do so and of t e time and place of sale and

proceeding in all respects as a pledgee.

§ 4136. Give usual credit. A factor may sell property con

signed to him on such credit as is usual, but, having once agreed with

the purchaser upon the terms of credit, may not extend it.

§ 4137. Liability under guarantee commission. A factor

who charges his principal with a guarantee commission upon a sale

thereby assumes absolutely to pay the price when it falls due as if it

was a debt of his own and not as a mere guarantor for the purchaser;

but he does not thereby assume any additional responsibility for the

safety of his remittance of the proceeds.

§ 4138. How agreement -to guarantee released. A factor

who receives property for sale under a general agreement or usa e to

guarantee the sale or the remittance of the proceeds cannot re ieve

himself from responsibility therefor without the consent of his

principal.

ARTICLE 4. -—SHIP.\1ASTEBS.

§ 4139. Appointed by owner. The master of a ship is ap

pointed by the owner and holds during his pleasure. The word

“ship” as used in this code shall be construed to mean any boat,

vessel or structure fitted for navigation.

§ 4140. When master to be on board. The master of a ship

is bound to be always on board when entering or leaving port. The

word “port" as used in this code shall be construed to mean any place

§ 1164. (‘ivll C.

§ 1165. Civil (_‘-.

§ nee. cu-n <2

§ ner. (‘ivll 0.

§ 116%. (‘hill (‘.

§ 1169, (_‘l\'il C.

§ 1170. Civil C.

§ 1171. (‘ivil (‘.

§ 1112. own c.

§ U73. ('i\'ii (‘.

§ 1174. Civil L‘.
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on a navigable river or lake where a vessel lands to receive or put off

freight or passengers or for any other purpose and when a vessel has

made a landin it is said to be in port.

§ 4141. aking pilot. Before leaving a port the master of a

ship must take a pilot on board and the navigation of the vessel de

volves on him.

4142. Power over seamen. The master of a ship may

en orce the obedience of the mate and crew to his lawful commands

by confinement and other reasonable corporal punishment not pro

hibited b law, being responsible for the abuse of his power.

§ 414 . Power over passengers. The master of a ship may

confine any person on board during a voyage for willful disobedience

to his lawful command.

§ 4144. May take private supplies. If during a voyage the

ship’s supplies fail the master with the advice of the oflicers may

compel persons who have privatesupplies on board to surrender them

for the common want on payment of their value or giving security

therefor.

§ 4145. When may abandon ship. The master of a ship

must not abandon it during the voyage without the advice of the

other otfioers.

§ 4146. On abandonment must take away valuables.

The master of a ship upon abandoning it must carry with him so far

as it is in his power the money and the most valuable of the goods on

board under penalty of being personally responsible. If the articles

thus taken are lost from causes beyond his control he is exonerated

from liability.

4147. Cannot trade on his own account. The master of

a s ip who engages for a common profit on the cargo must not trade

on his own account and if he does he must account to his employer

for all profits thus made by him.

§ 4148. Great ca.re and diligence. The master of a ship

must use great care and diligence in the performance of his duties

and is responsible for all damage occasioned by his negligence, how

ever slight.

§ 4149. Chapter 61 applies. The authority and liability of

the master of a ship as an agent for the owners of the ship and cargo

are regulated by chapter 61.

ARTICLE 5.—MArEs AND SEAMEN.

§ 4150. Mate defined. The mate of a ship is the oflicer next

in command to the master.

§ 4151. Seamen defined. All persons employed in the navi

gation of a ship or upon a voyage, other than the master and mate.

are to be deemed seamen within the provisions of this code.

§ 4152. Engaged by master. Cause for discharge. The

mate and seamen of a ship are engaged by the master and may be

dischar ed by him at any period of the voyage for willful and per
sistent (glisobedience or gross disqualification, but cannot otherwise be

dischar ed before the termination of the voyage. i

§ 4l%3. Unseaworthy vessel. A mate or seaman is not bound

to go on a voyage in a ship that is not seaworthy; and if there is

reasonable doubt of its seaworthiuess he may refuse to proceed until

a proper survey has been had.

814



Particular Emplo__1/nzmzts. CIVIL CODE.
§§ 4154-4165

§ 4154. Agreement to abandon wages or lien void. A

- seaman cannot by reason of any agreement be deprived of his lien

upon the ship or of any remedy for the recovery of his wages to

which he would otherwise have been entitled. Any stipulation by

which he consents to abandon his right to wages in case of the loss of

a ship or to abandon any right he may have or obtain in the nature

of salva e is void.

§ 41 5. When special agreement of seamen is binding. No

special agreement entered into by a seamen can impair any of his

ri hts or add to any of his obligations as defined by law, unless he

fu ly understands the effect of the agreement and receives a fair com

pensation therefor.

§ 4156. When wages due. Except as hereinafter provided

the wages of seamen are due when and so so far only as freightage is

earned, unless the loss of freightage is owing to the fault of the owner

or master.

4157. When wages begin. The ri ht of a mate or seaman

to wages and provisions begins either from t e time he begins work,

or from the time specified in the agreement for his beginning work,

or from his presence on board, whichever first happens.

4158. Wages when voyage broken up. Whena voyage

is roken up before departure of the ship, the seamen must be paid

for the time they have served and may retain for their indemnity

such advances as they have received.

§ 4159. Full wages when wron

a mate or seaman is wrongfully discharged or is driven to leave the

ship by the cruelty of the master on the voyage, it is then ended

with respect to him and he may thereupon recover his full w es.

§ 4160. Wages after 1055 or wreck. In case of oss or

wreck of the ship a seaman is entitled to his wages up to the time of

the loss or wreck, whether freightage has been earned or not, if he

exerts himself to the utmost to save the ship, cargo and stores.

§ 4161. Certificate of master, evidence. A certificate from

the master or chief surviving otficer of a ship to the effect that

a seamen exerted himself to the utmost to save the ship, cargo and

stores is presumptive evidence of the fact.

§ 4162. Wages when disabled without fault. When a

mate or seaman is prevented from rendering service by illness or

injury, incurred without his fault, in the discharge of his duty on

the voyage or by being wrongfully discharged, or by a capture of the

ship he is entitled to wages notwithstanding.

§ 4163. Expenses of sickness borne by ship. If a mate

or seamen becomes sick or disabled during the voyage without

his fault, the expense of furnishing him with suitable medical advice,

medicine, attendance and other provision for his wants must be borne

by the ship until the close of the voyage. ,

§ 4164. Wages to time Of death. If a mate or seaman dies

during the voyage, his personal representatives are entitled to his

wages to the time of his death, if he would have been entitled to

them had he lived to the end of the voyage.

§ 4165. Desertion, etc., forfeits wages. Desertion of the ship

without cause, or a justifiable discharge by the master during the voy

age for misconduct. or a theft of any part of the cargo or appur

tenances of the ship, or a willful injury thereto or to the ship forfeits

all wages due for the voyage to a mate or seaman thus in fault.

gfully discharged. When

§ 1188. Cl\‘ll C.

§ 1189. Civil (Y.

§ 1190. cu-n (‘.

§ 1191. Clvll C.

§ 1192. can (1.

§ um. Clvll r.

§ 1194. (‘lvll (‘.

§ 1195. ('l\'ll (‘.

§ 1196. Cl\'ll (‘.

§ 1107. Civil 0

§ 11:». ('ivil (‘.

§ 1199. (flvll (‘.
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§ 1200. Clvll C.

§ I201. (‘lvll C.

§ 1'.Z(l2, (‘lvll C.

§ 1203, Civil (‘.

§ 1204. Clvll (‘.

§ 1205, Cl\'ll (‘.

§ 1206. ('i\'ll (‘.

§ 1207. (‘lvll C.

§ 4166. Cannot ship goods. A mate or seaman may not

under any pretext ship goods on his own account without permission

from the master.

§ 4167. Embezzlement or injury made good. If any part

of the cargo or appurtenances of a ship is embezzled or injured by

the mate or a seaman, the offender, or if it is not known which is the

offender, all those of whom negligence or fault may be presumed

must make good the loss.

§ 4168. Further regulations. The shipment of officers and

seamen and their rights and duties are further regulated by law.

ARTICLE 6.- SH1r’s ll/Ianaonas.

4169. Defined. The eneral agent for the owners in respect

to the care of a ship and freig t is called the manager; if he is a part

owner he is also called the managing owner.

§ 4170. Duties of. Unless otherwise directed, it is the duty of

the manager of a ship to provide for the complete seaworthiness of

the ship; to take care of it in port; to see that it 'is provided with

necessary papers, with a proper master, mate and crew and supplies

of provisions and stores.

§ 417.1. Managing owner. A managing owner is presumed

to have no right to compensation for his own services.

CHAPTER 52.

SERVICE WITHOUT EMPLOYMENT.

§ 4172. No compensation. Expenses allowed. One who

ofiiciously and without the consent of the real or apparent owner of a

thin takes it into his possession for the purpose of rendering a serv

ice a ut it must complete such service and use ordinary care, dili~

gence and reasonable skill about the same. He is not entitled to any

compensation for his service or expenses, except that he may deduct

actual and necessary expenses incurred by him about such service

from any profits which his service has caused the thing to acquire

for its owner and must account to the owner for the residue.

§ 4173. Salvage. Any person other than the master, mate or a

seaman thereof who rescues a ship, her appurtenances or car 0 from

danger is entitled to a reasonable compensation therefor, to . paid

out of the property saved. He has lien for such claim which is reg

ulated by chapters 72 and 85.
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C H A P T E R 5 3 .

CARRIAGE IN GENERAL.

§ 4174. Contract for defined. The contract of carriage is a § 1208. (‘Ml 0.

contract for the conveyance of property, persons or messages from

one place to another.

§ 4175. Classified. Carriage is either:

1. Inland; or,

2. Marine.

§ 1209. ('l\'ll (‘.

§ 4176. Classes defined. Carriers upon the ocean, upon arms § 1210, (‘lvll 0.

of the sea, upon the eat lakes or such other navigable waters or

rivers as are within t e admiralty jurisdiction of the United States

are marine carriers. All others are inland carriers.

§ 4177. Carriers by sea. Rights and duties peculiar to car

riers b sea are defined by acts of congress.

§ 4 78. Carriers without reward. Carriers without reward

are subject to the same rules'as emplo ees without reward, except so

far as is otherwise provided by the fol owing chapters on carriage.

§ 4179. Same.

reward, who has begun to perform his undertakin , must complete it

§ 1211.

§ 1212.

in like manner as if he had received a reward, un ess he restores the ‘

person or thing carried to as favorable a position as before he com

menced the carriage.

CHAPTER 54.

CARRIAGE OF PERSONS.

ARTICLE 1.—GaArU1ToL's CARRIAGE or Psasoss.

§ 4180. Must use ordinary care. A carrier of persons with

out reward must use ordinary care and diligence for their safe car

riage.

ARTICLE 2.~C».iRa1A<*.r. FOR REWARD.

§ 4181. Utmost care and diligence. A carrier of persons

for reward must use the utmost care and diligence for their safe car

riage, must provide everything necessary for that purpose and must

exercise to that end a reasonable de ree of skill.

§ 4182. Must use safe vehicles. A carrier of persons for

reward is bound to provide vehicles safe and fit for the purposes to

which they are put and is not excused for default in this respect by

any degree of care.

§ 4183. Must not overload. A carrier of persons for reward

must not overcrowd or overload his vehicle.

§ 4184. Treatment of passengers. A carrier of persons for

reward must give to passengers all such accommodations as are usual

and are reasonable, must treat them with civility and give them a

reasonable degree of attention.

§ 1211.

§ 121-'1.

§ 1216.

§ 1217.

§ 1212*.

Civil C.

C-lvll C.

Must complete carriage. A carrier without § 121:1. on-11 o.

('i\'ll C.

Civil (‘.

('l\'lI (‘.

(‘hill C.

(‘lvll (‘.
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§ 121:-. own <1

§ 1220,

§ 1221,

§ 1222,

§ 1223.

§ 1214.

§ 1?-‘Z5.

§ 1226.

Civil G.

Clvll C

Civil C.

Civil (‘.

Civil (‘

Civil (‘

Civil (‘

§ 4185. Must travel at reasonable speed. A carrier of per

sons for reward must travel at a reasonable rate of speed and without.

any unreasonable delay or deviation from his proper route.

C H A P T E R 5 5 .

CARRIAGE OF PROPERTY.

ARTICLE l. —— GENERAL DEFINITIONS.

§ 4186. Freight, freightage, consignor and consignee

defined. Property carried is called freight; the reward, if any, to be

paid for its carriage is called freightage; the person who delivers the

freight to the carrier is called the consignor and the person to whom

it is to be delivered is called the consignee.

ARTICLE 2.——OBLIGATIONS or ran CARRIER.

_ § 4187. Ordinary care for reward; without reward,

Slight. A carrier of property for reward must use at least ordinary

c-are and diligence in the performance of all his duties. A carrier

without reward must use at least slight care and diligence.

§ 4188. Must comply with directions. A carrier must

comply with the directions of the consignor or consignee to the same

extent that an employee is bound to comply with those of his em

ployer.

§ 4189. Conflicting directions. When the directions of a

consignor and consignee are conflictin the carrier must comply with

those of the consignor in respect to al matters except the delivery of

the freight, as to which he must comply with the directions of the

consignee, unless the consignor has specially forbidden the can'ier to

receive orders from the consignee inconsistent with his own.

§ 4190. Storage by marine carrier. Deviation. A marine

carrier must not stow freight upon deck during the voyage, except

when it is usual to do so, nor make any improper deviation from or

delay in the voyage, nor do any other unnecessary act which would

avoid an insurance in the usual form upon the freight.

4191. Manner Of delivery A carrier of propert must

de iver it to the consignee at the place to which it is addresse in the

manner usual at that lace.

§ 4192. Place of) delivery, when no usage. If there is no

usa e to the contrary at the place of delivery freight must be deliv

ereg as follows:

1. If carried upon a railway owned and managed by the carrier it

ma be delivered at the station nearest the place to which it is

ad ssed. '

2. If carried by sea from a foreign country it ma be deliveredat

the wharf where the ship moors within a reasonab e distance from

the place of address; or if there is no wharf. on board a lighter along

si(le_the ship; or,
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3. In other cases it must be delivered to the consignee or his agent

personally, if either can with reasonable diligence be found.

§ 4193. Notice to consignee. When carrier becomes

warehouseman. If for any reason a carrier does not deliver freight

to the consi ee or his agent personally, he must give notice to the

consignee o its arrival and keep the same in safety upon his respon

sibility as a warehouseman until the consignee has had a reasonable

time to remove it. If the place of residence or business of the con

signee is unknown to the carrier, he may give the notice by letter

dropped in the nearest post office.

§ 4194. Liability terminated. If a consignee does not

accept and remove freight within a reasonable time after the carrier

has fulfilled his obligation to deliver or duly offered to fulfill the same,

the carrier may exonerate himself from further liability by placing

the freight in a suitable warehouse on storage on account of the

consignee and iving notice thereof to him.

§ 4195. éhen unclaimed property may be sold. When

- ever any trunk, carpetbag, valise, bundle, package or article of prop

erty transported or coming into the possession of any railroad, or

express company or any other common carrier in the course of his or

its business as common carrier shall remain unclaimed and the legal

charges thereon unpaid durin the space of six months after its arrival

at the point to which it shal have been directed and the owner or

person to whom the same is consigned cannot be found upon diligent

inquiry or, being found and notified of the arrival of such article, shall

refuse or neglect to receive the same and pay the le al charges thereon

for the space of three months, it shall be lawfu for such common

carrier to sell such article at public auction after givin the owner or

consignee fifteen days' notice of the time and place 0 sale through

the post oflice and by advertising in a newspaper published in the

county where such sale is made and out of the proceeds of such sale

to pay all le al charges on such article and the amount over, if any,

shall be paid to the owner or consignee upon demand.

4196. When perishable property may be sold. Perish

ab e property which has been transported to its- destination and the

owner or consignee notified of its arrival, or being notified, refuses or

neglects to receive the same and pay the legal charges thereon, or if

upon diligent inquiry the consignee cannot be found, such carrier

may in the exercise of a reasonable discretion sell the same at public

or private sale without advertising and the proceeds after deducting

the freight and charges and expenses of sale shall be paid to the

owner or consignee upon demand.

§ 4197. Applies to hotel keepers. The provisions of the last

two sections shall apply to hotel keepers and warehousemen. '

ARTICLE 3.—B1LL or LADING.

§ 4198. Defined. A bill of lading is an instrument in Writing

signed by a carrier or his agent, describing the freight so as to

identify it, stating the name of the consignor, the terms of the con

tract for carriage and agreeing or directing that the freight be delivered

to the order or assigns of a specified person at a specified place.

§' 4199. Negotiable. All the title to the freight which the first

holder of a bill of lading had when he received it passes to every

subsequent indorsee thereof in good faith and for value in the

§ 1227. (.'l\'ll (‘.

§ 1228- Civil (.‘.

§ 1. 0. 51, 1879.

§ 2, C. 51. D479.

§ 3, c. m. me».

§ 1229. (‘lvil (‘.

§ 1-mu. mm (‘.
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§ 1231, Clvll (J.

§ 1232. Civil C.

§ 121%. (‘lvil (.‘-.

§ 1234, Clvll C.

§ 1235.

§ 1237,

§ 1238

§ 1239

§ 1240

§ 1241

§ 1242

Clvll C.

. Clvll C

Civil C.

, Civil C.

. Civil (‘.

. (‘lvll C.

. Civil C.

. Civil C.

I

ordinary course of business with like etfect and in like manner as in

the case of a bill of exchange.

§ 4200. When delivery transfers. VVhen a bill of lading is

made to bearer or in equivalent terms a simple transfer thereof by

delivery conveys the same title as an indorsement.

§ 4201. Obligations of carrier not altered. A bill of lading

does not alter the rights or obligation of the carrier as defined in this

chapter unless it is plainly inconsistent therewith.

§ 4202. Carrier must give sets of bills, on demand. A

carrier must subscribe and deliver to the consignor on demand any

reasonable number of bills of lading of the same tenor, expressing

truly the original contract for carriage; and if he refuses to do so the

consignor may take the freight from him and recover from him

besides all damages thereby occasioned.

§ 4203. Carrier exonerated by delivering freight to

holder. ‘A carrier is exonerated from liability for freight by delivery

thereof in good faith to any holder of a bill of lading therefor,

properly indorsed, or made in favor of the bearer.

§ 4204. When surrender required. When a carrier has given

a bill of lading or other instrument substantially equivalent thereto,

he may require its surrender or a reasonable indemnity against

claims thereon before delivering the freight.

Anrrcna 4.-Fasrenmcs.

§ 4206. In advance. Exception. A carrier may require his

freightage to be paid upon his receiving the freight; but if he does

not demand it then, he cannot until he is ready to deliver the freight

to the consignee.

§ 4206 . Consignor liable for freightage.

consignor of freight is presumed to be liable for the freightage, but

if the contract between him and the can'ier provides that the con

signee shall pay it and the carrier allows the consignee to take the

freight, he cannot afterwards recover the freightage from the con

s1 or.gén4207. . When consignee liable. The consignee of freight

is liable for the freightage if he accepts the freight with notice of the

intention of the consignor that he should pay it.

§ 4208. No freightage on increase. No freightage can be

charged upon the natural increase of freight.

§ 4209. Apportioned. Payment accordingly. If freight

age is apportioned by a bill of lading or other contract made between

a consignor and carrier the carrier is entitled to payment according

to the apportionment for so much as he delivers.

§ 4210. Part accepted. Freightage apportioned. If a

part of the freight is accepted by a consignee without a specific

objection that the rest is not delivered, the freightage must be appor

tioned and paid as to that part, though not apportioned in the origi

nal contract. -

§ 421 1 . According to distance. At place short of destin

ation. Qualification. If a consignee voluntarily receives frei ht

at a place short of the one appointed for delivery the carrier is entitied

to a just proportion of the freightage accordin to distance. If the

carrier, being ready and willing, offers to compfiete. the transit he is

entitled to the full freightage. If he does not thus offer completion

Exception. The
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and the consignee receives the freight only from necessity, the carrier

is not entitled to any freightage.

§ 4212. No extra freightage for carrying further. If

freight is carried further or more expeditiously than was agreed upon

by the parties, the carrier is not entitled to additional compensation

and cannot refuse to deliver it on the demand of the consignee at the

place and time of its arrival.

§ 4213. Lien for freightage. A carrier has a lien for freight

age which is regulated by chapters 72, 84 and 85 of this code.

ARTICLE 5.— GENERAL Avsmca.

§ 4214. Jettison and general average. A carrier by water

may, when in case of extreme peril it is necessary for the safet of

the ship or cargo, throw overboard or otherwise sacrifice any or a l of

the cargo or appurtenances of the ship; Throwing property over

board for such purpose is called jettison and the loss incurred thereby

is called a general average loss.

§ 4215. Jettison begins with most bulky freight. A jetti

son must begin with the most bulky and least valuable articles so far

as possible.

§ 4216. Jettison ordered only by master. Exception. A

jettison can be made only by authority of the master of a ship, except

in case of his disability or of an overruling necessity, when it may be

made by any other person.

§ 4217. How loss by jettison apportioned. The loss in

curred by a jettison, when lawfully made, must be bome in due propor

tion by all that part of the ship, appurtenances, freightage and cargo

for the benefit of which the sacrifice is made as well as by the owner

of the thing sacrificed.

§ 4218. Loss by jettison. Adjustment. The proportions

in which a general average loss is to be borne must be ascertained by

an adjustment in which the owner of each separate interest is to be

charged with such proportion of the value of the thing lost as the

value of his part of the property affected bears to the value of the

whole. But an adjustment made at the end of a voyage, if valid there,

is valid everywhere.

4219. Values of ship, etc., how estimated. In estimating

va ues for the purpose of a general average the ship and appurte

nances must be valued as at the end of the voyage, the freightage at

one-half the amount due on delivery and the cargo as at the time and

place of its discharge; adding in each case the amount made good by

contribution.

§ 4220. When deck stowage entitled to contribution.

The owner of things stowed on deck in case of their jettison is entitled

to the benefit of a general average contribution only in case it is usual

to stow such things on deck upon such a voyage.

4221. These rules applicable to every sacrifice. The

ru es herein stated concerning jettison are equally applicable to every

other voluntary sacrifice of property on a ship or expense necessarily

incurred for the preservation of the ship and cargo from extraordi

nary perils.

§ 1243. (‘lvll (T.

§ 1244. own c.

§ 1245

.512-i6

§ 1247

§1ZlS

. Civil C.

, Civil (‘.

. (livll ('..

. Civil C.

§ 1249. Clvil C.

§ 1250

§ 1251

§ 125?.

, Civil C.

. ('l\'ii C.

. Civil C.
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.5 1253. Civil C.

§ 1254. (‘ivll C.

§ i255. (‘lvll C.

§ ms. cm: c.

§ 123$. (‘l\'ll C.

§ 1:50. on-11 c.

§ I261. (‘ivll C.

§ 1262. (‘lvll ('.

§ 1263, Ci\'ll ('.

C H A PT E R 5 6.

CARRIAGE OF MESSAGES.

4222. Delivery. A carrier of messa es for reward must

de 'ver them at the place to which they are ad essed or to the per

sons for whom they are intended.

§ 4223. Great care. By telegraph, utmost diligence. A

carrier of messages for reward must use great care and diligence in

the transmission and delivery of messages. .A carrier by telegraph

must use the utmost diligence therein.

C HA P T E R

COMMON CARRIERS.

57.

ARTICLE 1.-—COMMoN CARRIERS IN GENERAL.

§ 4224. Defined. Every one who ofl"ers to the public to carry

persons, property or messages is a common carrier of whatever he

thus offers to carry.

4225. Must accept and carry. A common carrier must, if

ab e to do so, accept and carry whatever is offered to him at a reason

able time and place of a kind that he undertakes or is accustomed to

carry.

§ 4226. Preference to United States and state. A com

mon carrier must always give a preference in time and may give a

preference in price to the United States and to this state.

§ 4227. Must start when and where. A common carrier

must start at such time and place as he announces to the public,

unless detained by accident or the elements or in order to connect

with carriers on other lines of travel.

§ 4228. Compensation. Payment refused. A common

carrier is entitled to a reasonable compensation and no more which

he may require to be paid in advance. If payment thereof is refused

he may refuse to carry.

§ 4229. Obligations limited only by contract. The obliga

tion of a common carrier cannot be limited by general notice on his

part, but may be limited by special contract.

§ 4230. Exoneration by agreement limited. A common

carrier cannot be exonerated by any agreement made in anticipation

thereof from liability for the gross negligence, fraud or willful wrong

of himself or his servants.

§ 4231. Carrier’ right to modify obligations restricted.

A passenger, consignor or consignee by accepting a ticket, bill of lad

ing or written contract for carriage with a knowledge of its terms

assents to the rate of hire, the time, place and manner of delivery

therein stated. But his assent to any other modification of the car

rier’s rights or obligations, contained in such instrument can only be

manifested by his signature to the same.
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-_-an-.

ARTICLE 2.—C0mMoN CARRIERS or Pnasons.

S 4232. Carriage of luggage. A common carrier of persons, § 12144. own c.

unless his vehicle is fitted for the reception of passengers exclusively,

must receive and carry a reasonable amount of luggage for each pas

senger without any charge except for an excess of weight over one

hundred pounds to a passenger.

§ 4233. Luggage defined. Luggage may consist of any arti- §12a5.c1vn (‘.

cles intended for the use of a passenger while traveling or for his

personal equipment. '

§ 4234. Liability for luggage. The liability of a carrier for § 12ae.cm| c.

luggage received by him with a passenger is the same as that of a

common carrier of property.

_§ 4235. When luggage delivered. When at passenger’s § rm. on-1| c.

risk. A common carrier must deliver every passenger’s lugga ‘e,

whether within" the prescribed weight or not, immediately upon t e

arrival of the passenger at his destination; and, unless the vehicle

would be overcrowded or overloaded thereby, must carry it on the

same vehicle by which he carries the passenger to whom it belongs;

except that when luggage is transported by rail it must be checked

and carried in a regular baggage car; and whenever passengers neg

lect or refuse to have their uggage so checked and transported it is

carried at their risk.

§ 4236. Must provide vehicles. A common carrier of per- .5 120s.c1v|1c.

sons must provide a sufficient number of vehicles to accommodate all

the passengers who can be reasonably expected to require carriage at

any one time.

§ 4237. Must provide seats. A common car1'ier of persons § 1269. Clvll 0.

must provide every passenger with a seat. He must not overload his

vehicle by receiving and carrying more passengers than its rated
capacit allows. i

§ 42338. May make rules. A common carrier of persons may .5 1270- (‘ivll C

make rules for the conduct of his business and may require passen

gers to conform to them if they are lawful, public, uniform in their

apgliigtsgn a1_&ln1'1eas0rE_able. d d bl fix _

. en are eman a e. . common carrier may § 1211. on-u c.

demand the fare of passengers either at starting or at any subsequent

time.

§ 4240. Ejection of passengers, how and where. A

passenger who refuses _to pay his fare or to conform to _any lawful

I‘9g'lll&'t1OIlBOtf tfie Cflrflirblélag be ejgfited frtqllii thel vehicle by ‘gale

(‘8.l’l'19I'. u 1S mus one W1 as 1 .e v10 ence as possi e

and at any usual stopping place or near some dwelling house. After

having ejected the passenger a carrier has no right to require the

payment of any part of his fare. _ _

th§ 14241. Lflen on luggage. thA C0l1llIlOIltC8.lf‘I'1e1‘ ills? a lien fipon g 1214. (‘lvll c.

e u gage 0 a passenger "or e paymen o sue are as e 1S

entitl to from him. This lien is regulated by the chapters on

liens.

sg 1212. 1213,
(‘lvll (‘.

ARTICLE 3.—COMMON Caaarnas or Paornnrr.

§ 4242. Inland ca.rrier’s liability. Exception. Unless the § 1-men-110.

(-onsignor accompanies the freight and retains exclusive control

thereof an inland common carrier of property is liable from the time
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§ 1276. Clvll (‘.

§ 1277, Civil C.

§§ 1278. 1279.V Civll C.

§ H80. Civil (T.

§ 1281. Civil C.

§ 1282. Civil (‘.

§ 1283. Clvll (‘.

§ 1234. ('l\'ll C.

that he accepts until he relieves himself from liability pursuant to

sections 4068 to 4072 for the loss or injury thereof from any cause

whatever except:

1. An inherent defect, vice or weakness or a spontaneous action of

the property itself.

2. The act of a public enemy of the United States or of this

state.

3. The act of the law; or,

4. Any irresistible superhuman cause.

? 4243. Foregoing exceptions limited. A common carrier

is iable even in the cases excepted by the last section, if his ordinary

negligence exposes the property to the cause of the loss.

§ 4244.‘ When liable for delay. A common carrier is liable

for delay only when it is caused by his want of ordinary c-are and

diligence. '

% 4245. Marine carrier’s liability. A marine carrier is liable

in ike manner as an inland carrier, except for loss or injury caused

by the perils of the sea or fire. The liability of a common carrier by

sea is further regulated by acts of congress.

§ 4246. Perils Of sea defined. Perils of the sea are from:

Storms and waves.

Rocks, shoals and rapids.

Other obstacles though of human origin.

Changes of climate.

The confinement necessary at sea.

Animals peculiar to the sea; and,

7 All other dangers peculiar to the sea.

§ 4247. Valuables. Liability limited. Exceptions. A

common carrier of gold, silver, platina or precious stones or of imita

tions thereof in a manufactured or unmanufactured state, of time

pieces of any description, of negotiable paper or other valuable

writings, of pictures, glass or chinaware, is not liable for more than

fifty dollars upon the loss or injury of any one package of such

articles, unless he has notice upon his receipt thereof by mark upon

the package or otherwise of the nature of the freight.

§ 4248. Exonerated by delivery to communicating car

rier. If a common carrier accepts freight for a place beyond his

usual route, he must, unless he stipulates otherwise, deliver it at the

end of his route in that direction to some other competent carrier.

carrying to the lace of address, or connected with those who thus

<:21_r1'y and his lia ility ceases upon making such delivery.

§ 4249. How first carrier exonerated when freight lot.

If freight, addressed to a place beyond the usual route of the common

carrier who first received it, is lost or injured, he must, within a reason

able time after demand, give satisfactory proof to the consignor that

the loss or injury did not occur while it was in his charge, or he will

be himself liable therefor.

§ 4250. Services other than carriage and deliveryjln

respect to any service rendered by a common carrier about freight,

other than its carriage and delivery, his rights and obligations are

defined by the chapters on deposit and service.

.°‘.°‘#>9°.l"-‘!"‘
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ARTICLE 4.——COMMON Caaanzas or Massacas.

§ 4251. Order of transmission of telegraph messages. A

carrier of messages by telegraph must, if it is_ practicable, transmit

every such message immediately upon its receipt. But if this is not

practicable, and several messages accumulate upon his hands, he must

transmit them in the following order:

1. Messages from public agents of the United States, or of this

state, on public business.

2. Messages intended in good faith for immediate publication in

newspapers, and not for any secret use.

3. Messages giving information relating to the sickness or death

of any person.

4. Other messages, in the order in which they were received.

§ 4252. Messages other than telegraph. A common carrier

of messages, otherwise than by telegraph, must transmit messages in

the order in which he received them, except messages from ents of

the United States or of this state on public business to w ich he

must always give priority. But he may fix upon certain times for the

simultaneous transmission of messages previously received.

§ 4253. Damages for postponing messages. Every person

whose message is refused or postponed, contrary to the provisions of

this chapter, is entitled to recover from the carrier his actual dam

ages, and fifty dollars in addition thereto.

C H A P T E R 5 S .

TRUSTS IN GENERAL.

ARTICLE l.—NATL'RE AND CREATION or A Tarsr.

_§‘ 4254. Classified. A trust is either:

1. Voluntary; or,

2. Involuntary.

§ 4255. Voluntary. A voluntary trust is an obligation arising

out of personal confidence reposed in, and voluntarily accepted by

one for the benefit of another.

§ 4256. Involuntary. An involuntary trust is one which is

created by operation of law.

§ 4257. Trustor, trustee, beneficiary defined. The person

whose confidence creates a trust is called the trustor; the person in

whom the confidence is reposed is called the trustee; and the person

for whose benefit the trust is created is called the beneficiary.

§ 4258. Constructive trust. Every one who voluntarily

assumes a relation of personal confidence with another, is deemed a

trustee within the meaning of this chapter, not only as to the person

who reposes such confidence, but as to all persons, of whose affairs he

thus acquires information which was given to such person in the like

confidgnce, or over whose affairs he by such confidence obtains any

contro .

§ lfii. (‘ivll F.

§ 1286. Cl\'il (‘.

§ 1287. Civll C.

§ ms. cu-u <-.

5 1239. cm: ('.

5 1290. Cm: c.

§ 1291. own <1.

§ 129:. Civil c.
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§ 1‘.'.93i. Clvll C.

§ 1‘.".\~l». l‘i\'ll (‘.

§ 1295. (‘l\‘il ('.

§ 1256. (‘I711 C.

§ 1297. (‘lvll (‘.

§ l'.Z‘.l\. (‘ivll (‘.

§ 1299. (‘l\'il C.

§ liill. (‘i\'ll C.

§ 4269. For what purpose created. A trust may ‘be created

for any purpose for which a contract may lawfully be made, except as

otherwise prescribed by the chapters 011 uses and trusts and on trans

fers.

§ 4260. How created as to trustor and beneficiary. Sub

ject to the provisions of section 3385 a voluntary trust is created as

to the trustor and beneficiary by any words or acts of the trustor,

indicating with reasonable certainty:

1. An intention on the part of the trustor to createa trust; and,

2. The subject, purpose and beneficiary of the trust.

§ 4261. HOW as to trustee. Subject to the provisions of

section 3385, a voluntary trust is created as to the trustee by any

words or acts of his, indicating with reasonable certainty:

1. His acceptance of the trust or his acknowledgment, made upo

sufiicient consideration, of its existence; and, '

2. The subject, purpose and beneficiary of the trust.

S 4262. Trustee by wrongful detention. One who wrong

fully detains a thing is an involuntary trustee thereof for the benefit

of the owner.

§ 4263. Trustee by fraud, etc. One who gains a thing by

fraud, accident, mistake, undue influence, the violation of a trust or

other wrongful act is, unless he has some other and better right

thereto, an involuntary trustee of the thing gained for the benefit of

the person who would otherwise have had it.

ARTICLE 2.—OBL1cArIoNs or Tlwsrsas.

§ 4264. Highest good faith to beneficiary In all matters

connected with his trust a trustee is bound to act in the highest

faith toward his beneficiary and may not obtain any advantage there

in over the latter by the slightest misrepresentation, concealment,

threat or adverse pressure of any kind.

§ 4265. Use of property for trustee’s profit prohibited

A trustee may not use or deal with the trust property for his own

profit or for any other purpose unconnected with the trust in any

manner.

§ 4266. Transactions when trustee’s interest adverse to

beneficiary prohibited. Exceptions. Neither a trustee, nor

any of his agents, may take part in any transaction conceming the

trust in which he or any one for whom he acts as agent has an

interest, present or contingent, adverse to that of his beneficiary,

except as follows:

1. When the beneficiary, having capacity to contract, with a full

knowled e of the motives of the trustee and of all other facts con

cerning t e transaction which might affect his own decision and with

out the use of any influence on the part of the trustee, permits him to

do so.

2. When the beneficiary not having power to contract, the dis

trict court upon the like information of the facts, grants the like per

mission; or,

3. VVhen some of the beneficiaries having capacity to contract and

some not having it, the former grant permission for themselves and

the district court for the latter in the manner above prescribed.
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§ 4267. Use of influence for advantage prohibited. A

F trustee may not use the influence which his position gives him to

obtain any advantage from his beneficiary.

§ 4268. Undertaking adverse trust prohibited. No trus

tee so long as he remains in the trust may undertake another trust

§ l.'¥)l. (‘l\‘ll (‘.

Q 11112, (‘l\'ll C.

adverse in its nature to the interest of his beneficiary in the subject '

of the trust without the consent of the latter.

§ 4269. Adverse interest acquired. If a trustee acquires

any interest or becomes charged with any duty adverse to the inter

est of his beneficiary in the subject of the trust, he must immediately

inform the latter thereof and may be at once removed.

§ 4270.' Violation of preceding sections a fraud. Every

violation of the provisions of the preceding sections of this article is

a fraud against the beneficiary of the trust.

§ 4271. Presumption against trustee. All transactions

between a trustee and his beneficiary during the existence of the trust

or while the influence acquired by the trustee remains by which he

obtains any advantage from his beneficiary are presumed to be entered

into by the latter without suflicient consideration and under undue

influence.

§ 4272. Liability for mingling property. A trustee who

willfully and unnecessarily mingles the trust property with his own

so as to constitute himself in appearance its absolute owner is liable

for its safety in all events.

§ 4273. Liability for unlawful use. A trustee who uses or

disposes of the trust property contrary to section 4265 may, at the

option of the beneficiary, be required to account for all profits so

made or to pay the value of its use and, if he has disposed thereof,

to replace it with its fruits or to account for its proceeds with

interest.

§ 4274. Liability for unauthorized use. A trustee who uses

or disposes of the trust property in any manner.not authorized by

the trust, but in good faith and with intent to serve the interest of

the beneficiary, is liable only to make good whatever is lost to the

beneficiary by his error.

§ 4275. Liability for co-trustees consenting. A trustee is

responsible for the wrongful acts of a co-trustee to which he con

sented or which by his negligence he enabled the latter to commit,

but for no others.

"'71::;<~:‘_‘1

ARTICLE 3.—()sL1c.vr1o1\'s or Tnran Psnsoss.

§ 4276. When transferee involuntary trustee. Every one

to whom property is transferred in violation of a trust holds the same

as an involuntary trustee under such trust, unless he purchased it in

good faith and for a valuable consideration.

4277. Trustee’s misapplication no prejudice to good

f th. One who actually and in good faith transfers any money or

other property to a trustee as such is not bound to see to the applica

tion thereof: and his rights can in no way be prejudiced by a misap

plication thereof by the trustee. Other persons must at their peril

see to the proper application of money or other property paid or

delivered by them.

§ 1303. Cl\'ll C.

Q 1304. Cl\‘ll C.

§ 1315. Cl\'ll t‘.

I

guns. cam v.

§ 1301. ('1\-11 c._

§ 1305. (‘l\'ll (‘.

§ 1309, (‘ivll C.

§ 1310. (‘lvll (7.

§ 1311. Clvll C.
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C H A P T E R 59.

TRUSTS FOR THE BENEFIT OF THIRD PERSONS.

ARTICLE 1.—NA’I‘URE AND CREATION or ran Tnusr.

§1:s1-1, cm: r. § 4278. Scope of chapter. The provisions of this chapter

apply only to express trusts, created for the benefit of another than

the trustor, and in which the title to the trust property is vested in the

trustee; not including, however, those of executors, administrators

and guardians as such. '

§ 1813- <'M1<'- § 4279. By mutual consent, enforceable before rescis

sion. The mutual consent of a trustor and trustee creates a trust of

which the beneficiary may take advantage at any time prior to its

, rescission.

§1:s14.c|v1|('. § 4280. When court trustor. When a trustee is appointed

by a court or public oflicer as such, such court or officer is the trustor

within the meaning of the last section.

§1=115-<‘i\'lH‘- 4281. Where object, etc., expressed. The nature, extent

an object of a trust are expressed in the declaration of trust.

§w16.<‘1\-iH'- § 4282. What deemed part of declaration of trust. All

declarations of a trustor to his trustees in relation to the trust before

its acceptance by the trustees, or any of them, are to be deemed part

of the declaration of the trust, except that when a declaration of trust

is made in writing all previous declarations by the same trustor are

merged therein.

ARTICLE 2.—0BLlGATIONS or Tausrnss.

§ rm, ch-11 v. § 4283. Must follow directions. Exception. A trustee

must fulfill the purpose of the trust as declared at its creation and

must follow all the directions of the trustor given at that time, except

as modified by the consent of all parties interested in the same

manner and to the same extent as an employee.

§ nus. cm: 1'. § 4284. Ordinary care and diligence required. A trustee,

whether he receives any compensation or not, must use at least.

ordinary care and diligence in the execution of his trust.

§ rm). cm: <~. § 4285. Duty as to appointment of successor. If a trustee

procures or assents to his discharge from his oflice before his trust is

fully executed, he must use at least ordinary care and diligence to

secure the appointment of a trustworthy successor before accepting

his own final discharge.

§ 1:;-zu, (‘lvll 1'. § 4286. Investment of trust money. A trustee must invest

money received by him under the trust as fast as he collects a sulfi

cient amount in such manner as to afford reasonable security and

interest for the same.

,2 11:11. (‘lvil c. § 4287. Liability for failure. If the trustee omits to invest

the trust moneys according to the last section, he must pay simple

interest thereon, if such omission is negligent merely and compound

interest if it is willful.

§.‘132'_’.(‘l\'ll(‘. § 4288. Cannot enforce claims purchased in contempla

tion of appointment. A trustee cannot enforce any claim against

8'28



Trusts for Third Persons. CIVIL CODE. §§ 4289-4298

the trust property which he purchases after or in contemplation of

his appointment as trustee; but he may be allowed by any competent

court to charge to the trust property what he has in good faith paid

for the claim upon discharging the same.

ARTICLE 3.--Pownas or Tavsraas.

§ 4289. Authority of trustee. A trustee is a general agent

for the trust property. His authority is such a is conferred upon

him by the declaration of trust and by this chapter and none other.

His acts, within the scope of hisauthority, bind the trust property to

the same extent as the acts of a general agent bind his principal.

§ 4290. All co-trustees must act. When there are several

co-trustees all must unite in any act to bind the trust property, unless

the declaration of trust otherwise provides. -

§ 4291. Discretionary power controlled by court. A dis

cretionary power conferred upon a trustee is presumed not to be left

to his arbitra discretion, but may be controlled by the district court

if not reasonihly exercised, unless an absolute discretion is clearly

conferred by the declaration of trust.

ARTICLE 4.-—RIGHTS or Tnvsrmzs.

§ 4292. Payment of expenses incurred. A trustee is

entitled to the payment out of the trust property of all expenses

actually and properly incurred by him in the performance of his

trust. He is entitled to the repayment of even unlawful expenditures

if they were productive of actual benefit to the estate.

§ 4293. Compensation. When a declaration of trust is silent

upon the subject of compensation, the trustee is entitled to the same

compensation as an executor. If it specifies the amount of his com

pensation, he is entitled to the amount thus specified and no more.

If it directs that he shall be allowed a compensation, but does not

specify the rate or amount, he is entitled to such compensation as may

be reasonable under the circumstances.

§ 4294. Involuntary trustee excluded. An involuntary

trustee, who becomes such through his own fault, has none of the

rights mentioned in this article.

ARTICLE 5.-—TERMINATION or THE Tansr.

§ 4296. How trust extinguished. A trust is extinguished

by the entire fulfillment of its object or by such object becoming

impossible or unlawful.

§ 4296. Trust not revocable. Exception. A trust cannot

be revoked by the trustor after its acceptance, actual or presumed, by

the trustee and beneficiaries, except by the consent of all the benefi

ciaries, unless the declaration of trust reserves a power of revocation

to the trustor and in that case the power must be strictly pursued.

§ 4297. How ofice vacated. The office of a trustee is vacated:

1. By his death; or.

2. By his discharge.

§ 4298. Discharge of trustee. A trustee can be discharged

from his trust only as follows:

g 1:12;. (‘lvil (‘.

§ 1324. (‘i\'ll (‘.

§ 1325. Civil (‘.

§ 1326. ('l\'ll (‘.

§ um, cum (‘.

g 1:r.>.s. cu-u c.

§ 1329. ('l\'ll (‘.

§ 1330. (‘lvil (‘.

§ um. Civil c.

§ 1::r.>. Clvll c.
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§§ 4299-4308 CIVIL CODE. Agency.

§ 1333,

§ 1334.

§ 13'-L5,

§ 1336,

(‘lvll C.

Civil (‘.

Clvll C.

(‘l\'il (‘.

(‘ivll (‘.

By the extinction of the trust.

By the completion of his duties under the trust.

By such means as may be prescribed by the declaration of trust.

By the consent of the beneficiary if he has capacity to contract.

. By the judgment of a competent tribunal in a direct proceed

ing for that purpose that he is of unsound mind; or.

6. B the district court.

§ 42 9. Removal by court. The district court may remove

any trustee who has violated or is unfit to execute the trust.

°‘!l"F’°.l\'>!"

ARTICLE 6.—-Succnsslorv on APPOINTMENT or New Tnusrnss.

§ 4300. Court may flll vacancies. The district court may

appoint a trustee whenever there is a vacancy and the declaration of

trust does not provide a practicable method of appointment.

§ 4301. Trust survives to co-trustees. On the death, renun

ciation or discharge of one of several co-trustees the trust survives

to the others.

§ 4302. When court may appoint trustee. When a trust

exists without any appointed trustee, or when all the trustees renounce,

die or are discharged the district court of the county or judicial

subdivision where the trust property, or some portion thereof, is

situated must appoint another trustee and direct the execution of the

trust. The court may in its discretion appoint the original number

or any less number of trustees.

C H A P T E R 6 0.

AGENCY.

ARTICLE 1. - DEFINITION or Aonscr.

§ 4303. Defined. An agent is one who represents another,

called the principal, in dealings with third persons. Such repmseIf

tation is called agency.

§ 4304. Who may appoint and who be agent. Any person

having capacity to contract may appoint an agent and any person

may be an agent.

§ 4305. Special and general agent defined. An

a particular act or transaction is called a special agent.

are general agents.

§ 4306. Agency classified. An agency is either actual or

ostensible.

§ 4307. Actual. An agency is actual when the agent is really

employed by the principal.

4308. Ostensible. An agency is ostensible when the princi

pa intentionally or by want of ordinary care causes a third person to

believe another to be his agent, who is not really employed by him.

§ 1337.

§ izcss.

§ 1!¥¥‘.'l.

(‘l\'ll C.

(‘lvll G.

. (‘lvll (‘.

. (‘iVll (‘.

‘ . Civil (‘.

ent for

Al others

830



~<--1=_.+,-__?={-n

.~l_(/cm-,1/- CIVIL CODE.

.-\B'1‘l(7LE 2.— AUTHORITY or AGENTS.

§ 4309. Extent of authority. An agent may be authorized to

do any acts which his principal might do, except those to which the

latter is bound to give his personal attention.

§ 4310. Acts done by or to agent. Every act which accord

ing to this code may be done by or to any person may be done by or

to the agent of such person for that purpose, unless a contrary inten

tion clearly appears.

§ 431 1. Agent’s authority limited. An agent can never have

authority, either actual or ostensible, to do an act which is and is

known or suspected by the person with whom he deals to be a fraud

upon the principal.

§ 4312. How agency created. An a ency may be created

and an authority may be conferred by a prece ent authorization or a

subse uent ratification.

§ 4313. No consideration necessary. A consideration is not

necessary to make an authority, whether precedent or subsequent,

binding upon the principal.

4314. Form of authorization. An oral authorization is

su cient for any purpose, except that an authority to enter into a con

tract required by law to be in writing can only be given by an instru

ment in writin . ‘

4316. ow ratification made. A ratification can be made

on y in the manner that would have been necessary to confer an ori -

inal authority for the act ratified or, when an oral authorization wou d

suffice? by accepting or retaining the benefit of the act with notice

thereo .

4316. Part ratified, all ratified. Ratification of part of an

in ivisible transaction is a ratification of the whole.

§ 4317. Ratification, when valid. A ratification is not valid,

unless at the time of ratifying the act done the principal has power to

confer authority for such an act.

§ 4318. Retroactive ratification limited. No unauthorized

act can be made valid retroactively to the prejudice of third persons

without their consent.

§ 4319. Rescission of ratification. A ratification may be

rescinded when made without such consent as is required in a con

tract or with an imperfect knowledge of the material facts of the

transaction ratified, but not otherwise.

§ 4320. Authority. An agent has such authority as the prin

cipal actually or ostensibly confers upon him.

§ 4321. Actual authority Actual authority is such as a

principal intentionally confers upon the agent or intentionally or by

want of ordinary care allows the a ent to believe himself to possess.

§ 4322. Ostensible authority Ostensible authority is such

as the principal intentionally or by want of ordinary care causes or

allows a third person to believe the agent to possess.

§ 4323. Has authority defined by law. Exception.

Every agent has actually such'authority as is defined by this and the

succeeding chapter, unless specially deprived thereof by his principal,

and has even then such authority ostensibly, except as to persons

who have actual or constructive notice of the restriction upon his

authority. °

§§ 430s>_43-23

§ 13-Li. ('i\‘ll C.

§ 1344. (‘ivll (Y.

§ 13-I5. (‘l\'ll ('.

§1346. (‘lvil C.

§ 1347. (‘lvil 1‘.

§ 13$-L“. Civil c.

§ 13-ii‘. (‘lvil <~.

§ 1350. (‘ivil 1".

§ 1351. (.‘i\'ll (‘.

§ 1:152. \'i\'il 1".

§ 1353, ('i\'il 1'.

§ I354, ('|\'ll ('.

Q 1255. (_'lVll ('.

§ 12556. (‘l\‘il C.

§ 12$-'17. (_'i\il ('.
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§ 1338. (‘l\'ll (‘.

§ 1359. (‘Ml C. '

.§ lifl]. (‘ivll (‘.

_§ 136i» (‘ivll C.

I362, (‘lvll C.

§ 1363. ('i\‘il (‘.

§ I364. ('i\'il (‘.

§ 1365. ('i\'il (7.

§ 123605. (‘l\‘il (‘.

§ mar. cwu 0.

§ 1368. ('i\'ll (T.

§ 4324. Authority to do necessary acts; make represen

tations. An agent has authority:

1. To do everything necessary or proper and usual in the ordinary

course of business for effecting the purpose of his agency; and,

2. To make a representation respecting any matter of fact, not

including the terms of his authority, but upon which his right to use

his authority depends and the truth of which cannot be determined

by the use of reasonable diligence on the part of the person to whom

the representation is made.

§ 4325. When agent may disobey instructions. An agent

has power to disobey instructions in dealing with the subject of the

agency in cases, when it is clearly for the interest of his principal

that he should do so and there is not time to communicate with the

princi al.

§ 4 26. Authority limited to specific terms. When an

authority is given partly in general and partly in specific terms, the

general authority gives no higher powers than those specifically

mentioned.

§ 4327. General authority limited. An authority expressed

in general terms, however broad. does not authorize an agent:

1. To act in his own name unless it is the usual course of business

to do so.

2. To define the scope of his agency; or,

3. To do any act which a trustee is forbidden to do by article 2 of

chapter 58.

4328. May warrant title to personalty. An authority to

sel personal property includes authority to warrant the title of the

principal and the quality and quantity of the property.

§ 4329. Give usual covenants of warranty An authority

to sell and convey real property includes authority to give the usual

convenants of warranty.

§ 4330. Receive price. A general agent to sell, who is intrusted

by the principal with the possession of the thing sold, has authority

to receive the price.

q 4331. Special agent may on delivery A special agent to

sel has authority to receive the price on delivery of the thing sold,

but not afterwards.

Aa'r1o1.a 3.—MUrUAL OBLIGATIONS or PRINCIPALS AND Tamn

Pansous.

§ 4332. Rights and liabilities of agent accrue to prin

cipal. An agent represents his principal for all purposes within the

scope of his actual or ostensible authority and all the rights and

liabilities which would accrue to the agent from the transactions

within such limit, if they had been entered into on his own account,

accrue to the principal.

4333. When incomplete execution binding. A principal

is ound by an incomplete execution of an authority when it is con

sistent with the whole purpose and scope thereof, but not otherwise.

§ 4334. When notice to one notice to both. As against a

principal both principal and a ent are deemed to have notice of

wliatever either has notice of an ought in good faith and the exercise

of ordinary care and diligence to communicate to the other.
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$ 4335. Authorized acts bind when authority exceeded. §1=1s1;. on-110.

Vllhen an agent exceeds his authority his principal is bound by his

authorized acts so far only as they can be plainly separated from those

which are unauthorized.

§ 4336. When ostensible authority binding. A principal §1370.Clv11C.

is bound by acts of his agent under a merely ostensible authority to

those persons only, who have in good faith and without ordinary

negliggnce incurred a liability or parted with value upon the faith

thereo .

§ 4337. When exclusive credit to agent binds principal. §1:m.c1v110.

If exclusive credit is given to an agent by the person dealin with

him, his principal is exonerated by payment or other satisfaction

made by him to his agent in good faith before receiving notice of the

creditor’s election to hold him responsible.

§ 4338. Set-ofi‘ against agent. One who deals with an agent § 1212.011-110.

without knowing or having reason to believe that the agent acts as

such in the transaction may set-off against any claim of the principal

arising out of the same all claims which he might have set-off against

the agent before notice of the a ency.

§ 4339. Instrument witiin scope of authority binding. §1:57:3.C1vllC.

Any instrument within the scope of his authority by which an agent

intends to bind his principal docs bind him, if such intent is plainly

inferable from the instrument itself.

§ 4340. Principal responsible for a.gent’s negligence. §11r4. C1vllC.

Unless required by or under the authority of law to employ that

particular agent, a principal is responsible to third persons for the

negligence of his agent in the transaction of the business of the

agency, including wrongful acts committed by such agent in and as a

part of the.transaction of such business; and for his willful omission

to fulfill the obligations of the principal.

§ 4341. Principal’s responsibility limited. A principal is §1315. cu-11 c.

responsible for no other wrongs committed by his agent than those

mentioned in the last section, unless he has authorized or ratified

them, even though they are committed while the agent is engaged in

his service.

ARTICLE 4.-— OBLIGATIONS or Acsnrs T0 Tumn Psnsous.

§ 4342. Agentwarrants authority. One who assumes to act §1a'm. Civil c.

as an ent thereby warrants to all who deal with him in that capacity

that he as the authority which he assumes.

§ 4343. When agent liable as principal: One who assumes s 1311. Civil o.

to act as an agent is responsible to third persons as a principal for his

acts in the course of his agency in any of the following cases and in

no others:

1. When with his consent credit is given to him personally in a

transaction. .

2. When he enters into a written contract in the name of his prin

cipal without believing in good faith that he has.authority to do so; or,

3. When his acts are wrongful in their nature.

§ 4344. Surrender of property adversely claimed. If an g ms. Civil c.

agent receives anything for the benefit of his principal, to the posses

sion of which another person is entitled, he must on demand surren

der it to such person, or so much of it as he has under his control at

the time of demand, on being indemnified for any advance which he

153) sea



§§ 4345-4350 CIYIL CODE. Agency.

§ 1379. (‘ivil C.

§ 1380, Clvll C.

§ 1381, Civil 0.

§ 1382' Clvll C.

§ mas, Clvil 0.

§ 1384, Glvll C.

has made to his principal in good faith on account of the same; and

is responsible therefor if after notice from the owner, he delivers it

to his principal. '

§ 4345. This article subject to chapter 2. The provisions

of this article are subject to the provisions of chapter 2 of this code.

ARTICLE 5.— DELEGATION or Acaucy.

' 4346. When agent cannot delegate powers. An agent

un ess specially forbidden by his principal to do so ‘can delegate his

powers to another person in any of the following cases, and in no

others:

1. When the act to be done is purely mechanical.

2. When it is such as the agent cannot himself and the subagent

can lawfully perform.

3. When it is the usage of the place to delegate such powers; or,

4. VVhen such delegation is specially authorized by the principal.

§ 4347. Wrongful delegation makes agent principal. If

an agent employs a subagent without authority, the former is a

principal and the latter his agent and the principal of the former has

no connection with the latter.

§ 4348. Rightful subagent principal’s agent. A subagent

lawfuliy appointed represents the principal in like manner with the

origin agent; and the original agent is not responsible to third

persons for the acts of the subagent.

ARTICLE 6.—TERMINA'I‘ION or Acascr.

§ 4349. How terminated. An agency is terminated as to

every person having notice thereof by:

1. The expiration of its term.

2. The extinction of its subject.

3. The death of the a ent.

4. His renunciation o the agency; or,

5. The incapacity of the agent to act as such.

§ 4350. Not coupled with interest, how terminated. Unless

the power of an agent is coupled with an interest in the subject of the

agency it is terminated as to every person having notice thereof by:

1. Its revocation by the principal.

2. His death; or,.

3. His incapacity to contract.
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C HA P T E R 6 l .

PARTICULAR AGENCIES.

Aarrcmz 1. — AUCTIONEERB.

§ 435 1. Authority from seller. An auctioneer in the absence

of special authorization or usage to the contrary has authority from

the seller only as follows:

1. To sell by public auction to the highest bidder.

2. To sell for cash only, except such articles as are usually sold on

credit at auction. »

3. To warrant in like manner with other agents to sell according

to section 4328.

4. To prescribe reasonable rules and terms of sale.

-5. To deliver the thing sold upon payment of the price.

6. To collect the price; and,

7. To do whatever else is necessary or proper and usual in the

ordinary course of business for etfectiiig these purposes.

§ 4352. Authority from bidder. An auctioneer has authority

from a bidder at the auction as well as from the seller to bind both

byl a memorandum of the contract as prescribed in the chapter on

sa e.

ARTICLE 2. — Facroas.

§ 4353. Defined. A factor is an agent who is employed to buy

or sell property in his own name and who is intrusted by his principal

with the possession thereof as defined in section 4134.

§ 4354. Authority. In addition to the authority of agents in

general a factor has actual authority from his principal, unless spe

cially restricted:

1. To insure property consigned to him uninsured.

2. To sell on credit anything intrusted to him for sale except such

things as it is contrary to usage to sell on credit; but not to pledge,

mortga e or barter the same; and,

3. o delegate his authority to his partner or servant, but not to

any person in an independent employment.

§ 4355. Ostensible authority. A factor has ostensible

authority to deal with the property of his principal as his own in

transactions with persons not having notice of the actual ownership.

ARTICLE 3.—'b‘111PM.\s'r12ns AND P1Lo'rs.

§ 4356. General agent of owner. The master of a ship is a

general agent for its owner in all matters concerning the same.

§ 4357. Has authority to borrow. The master of a ship has

authority to borrow money on the credit of its owner, if it is neces

sary to enable him to complete the voyage, and if neither the owner

nor his proper agent for such " matters can be consulted without

injurious dela .

§ 4358. Agent for owner of cargo. The master of a ship

during a voyage is a general agent for each of the owners of the cargo

and has authority to do whatever they might do for the preservation

of their respective interests, except to sell or hypothecate the same.

§ 1385. cm: c.

§ 1:56, Clvu C.

§ 1387, cu-u c.

§ 1388. (‘-lvll C.

§ 1389. (‘lvll C.

§ 1390, (‘lvll C.

§ 1391. ('l\'ll C.

5139:. cm: 0
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§ 4359. Authority to make contracts binding owner. The

master of a ship may procure all its necessary repairs and supplies,

may engage cargo and passengers for carriage and in a foreign port

may enter into a charter party; and his contracts for these purposes

bind the owner to the full amount of the value of the ship and

freightage.

§ 4360. Authority to hypothecate. The master of a ship

may hypothecate the ship, freightage and cargo in the cases pre

scribed by the chapters on bottomry and respondentia and in no

others.

§ 4361. Authority to sell ship. When a ship, whether for

eign or domestic, is seriously injured or the voyage is otherwise

broken up beyond the possibility of pursuing it, the master in case

of necessity may sell the ship without instructions from the owners,

unless by the earliest use of ordinary means of communication he

can inform the owners and await their instructions.

i 4362. Authority to sell cargo. The master of a ship may

sel the cargo, if the voyage is broken up be ond the possibility of

pursuing it, and no other ship can be obtaine to carry it to its desti

nation and the sale is otherwise absolutely necessary.

§ 4363. Authority to pay ransom. The master of a ship in

case of its capture may engage to pay a ransom for it in money or in

part of the cargo and his engagement will bind the ship, freightage

and cargo.

§ 4364. Authority ceases on abandonment to insurers.

The power of the master of a ship to bind its owner or the owners of

the cargo ceases upon the abandonment of the ship and fireightage

to insurers.

§ 4365. Master’s personal liability. Unless otherwise ex

pressly agreed, or unless the contracting parties give exclusive credit

to the owner, the master of a ship is personally liable upon his con

tracts relative thereto, even when the owner is also liable.

§ 4366. Liable for negligence of crew. The master of a

ship is liable to third persons for the acts or negligence of persons

employed in its navigation, whether appointed by him or not, to the

same extent as the owner of the ship.

§ 4367. When for negligence of pilot. The owner oi master

of a ship is not responsible for the negligence of a pilot whom he is

bound by law to employ; but if he is allowed an option between

pilots, some of whom are competent, or is required only to pay com

pensation to a pilot whether he employs him or not, he is responsible

to third persons. '

ARTICLE 4.~- Sa1P’s Mameaas.

§ 4368. Authority to contract and settle. A ship’s mana

er has power to make contracts requisite for the performance of his

duties as such; to enter into charter parties or make contracts for

carriage and to settle for freightage and to adjust averages.

§ 4369. Authority limited. Without special authority a ship's

manager cannot borrow money or give up the lien for freightage or

purchase a cargo or bind the owners of the ship to an insurance.
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C H A P T E R 62.

PARTNERSHIP IN GENERAL.

ARTICLE l.—WHA'P CONSTITUTES A PARTNERSHIP.

§ 4370. Partnership defined. Partnership is the association

of two or more persons for the purpose of carrying on business

to ther and dividing its profits between them.

4371. Ship owners not partners. Part owners of a ship do

n1c1>t by simply using it'in joint enterprise become partners as to the

s 1p.

§4372. Formed only by consent. A partnership can be

formed only by the consent of all the parties thereto and therefore

no new partner can be admitted into a partnership without the con

sent of every existing member thereof.

ARTICLE 2.— PARTNERSHIP Psornsrr.

§ 4373. Defined. The property of a partnership consists of all

that is contributed to the common stock at the formation of the part

nership and all that is subsequently acquired thereby.

§ 4374. Extent of member’s interest. The interest of each

member of a partnership extends to every portion of its property.

§ 4375. Shares in profit or loss presumed equal. In the

absence of an a cement on the subject the shares of partners in theprofits or loss oglthe business are equal, and the share of each in the

partnership property is the value of his original contribution,

increased or diminished by his share of profit or loss.

§ 4376. Loss divided same as profits. An agreement to

divide the profits of a business implies an agreement for a corres

ponging division of its losses, unless it is otherwise expressly stipu

late .

§ 4377. Lien on property for payment of debts. Each

member of a partnership may require its property to be applied to

the discharge of its debts and has a lien upon the shares of the other

partners for this purpose and for the payment of the general balance,

if any, due to him.

§ 4378. What presumed partnership property. Property,

whether real or personal, acquired with partnership funds is presumed

to be partnership property.

ARTICLE 3.——MUTUAL OBLIGATIONS or PARTNERS.

§ 4379. Partners trustees. The relations of partners are con

fidential. They are trustees for each other within the meaning of

chapter 58 of this code. Their obligations as such trustees are

defined b that chapter.

§ 438 . Highest good faith required. In all proceedings

connected with the formation, conduct, dissolution and liquidation of

the partnership every partner is bound to act in the highest good

faith toward his copartners. He may not obtain any advantage over

them in the partnership affairs by the slightest misrepresentation,

concealment, threat or adverse pressure of any kind.

§ 1404. Civil C

§ 1405. Civil C.

.5 i-£06. (‘lvli C.

§ 1407. Civil C.

§ N08. Civil C.

§ 1409. Civil C.

Q 1410, Civil C.

§ 1411. Clvll C.

§ 1412. Civil C.

§ 1413, Civil C.

Ii 1414. Civil C.
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§ 438 1. Each member must account to partnership. Each

member of a partnership must account to it for everything that he

receives on account thereof and is entitled to reimbursement there

from for everything that he properl expends for the benefit thereof

and to be indemnified thereby for al losses and risks which he neces

sarily incurs on its behalf.

§ 4382. No compensation. A partner is not entitled to any

compensation for services rendered by him to the partnership.

Aarrcuz 4.—RENUNC1A'I‘ION or Paarnsasnrr.

§ 4383. Renunciation with notice exonerates. A partner

may exonerate himself from all future liability to a third person on

account of the partnership by renouncing in good faith all participa

tion in its future profits and 'ving notice to such third person and

to his own copartners that he as made such renunciation and that,

so far as may be in his power, he dissolves the partnership and does

not intend to be liable on account thereof for the future.

§ 4384. Cannot claim profits thereafter.‘ After a partner

has given notice of his renunciation of the partnership he cannot

claim any of its subsequent profits and his copartners may proceed to

dissolve the partnership.

C H A P T E R 6 3.

GENERAL PARTNERSHIP.

ARTICLE 1. —— WHAT IS A GENERAL Paaruaasnrr.

§ 4385. Defined. Every partnership that is not formed in

accordance with the law concerning special partnership and every

special partnership, so far only as the general partners are concerned,

is a general partnership.

Aarrona 2. — Pownas AND AUTHORITY or PARTNERS.

§ 4386. Majority governs. Unless otherwise expressly stipu

lated, the decision of the majority of the members of a general part

nership binds it in the conduct of its business.

§ 4387. - Each partner general agent. Every general partner

is agent for the partnership in the transaction of its business and has

authority to do whatever is necessary to carry on such business in the

ordinary manner and for this purpose may bind his copartners by an

agreement in writing.

’§ 4388. Authority limited. A partner as such has not author

ity to do any of the following acts, unless his copartners have wholly

abandoned the business to him or are incapable of acting:

1. To make an assignment of the partnership property, or any por

tion thereof, to a creditor or to a third person in trust for the benefit

of a creditor or of all creditors.

2. To dispose of the good will of the business.
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> 3. To dispose of the whole of the partnership property at once,

unless it consists entirely of merchandise.

4. To do any act which would make it impossible to carry on the

ordinary business of the partnership.

5. To confess a judgment.

6. To submit a partnership claim to arbitration; or,

7. To do any ‘other act not within the scope of the preceding sec

tion. - - -

§ 4389. Effect of bad faith. A partner is not bound by any act s 1423- Civil 0

of a copartner in bad faith toward him, though within the scope of a

partner’s powers, except in favor of persons who have in good faith

parted with value in reliance upon such act.

’ ARTICLE 3.—MUTUAL OBLIGATIONS or Paarmzas.

§ 4390. Profits belong to firm. All profits made by a general Q 1424. (‘ivll 0.

partner in the course of any business usually carried on by the part

nership belong to the firm.

§ 4391. Partner cannot have adverse interest. A general s 1425. W110.

partner, who agrees to give his personal attention to the business of

the partnership, may not engage in any business which gives him an

interest adverse to that of the partnership or which prevents him

from giving to such business all the attention which would be advan

tageous to it.

§ 4392. May engage in separate business. A partner may §1426.(‘lvi1(‘

engage in any separate business, except as otherwise provided by the

last two sections.

§ 4393. When must account for profits. A general partner, § u21.<‘1v11 ('

transacting business contrary to the provisions of this article, may be

required by any copartner to account to the partnership for the profits

of such business.

ARTICLE 4.——LIABILITY or PARTNERS.

§ 4394. Liable to third persons. Every eneral partner is 41.4.. cm. c.

liable to third persons for all the obligations 0% the partnership

jointly with his copartners.

§ 4395.' Liability defined by chapter 60. The liability of § 1429. (‘lvll c.

general partners for each other’s acts is defined by chapter 60 of this

code.

§ 4396. Ostensible partner. Any one permitting himself to §14:i0.ClvllO.

be represented as a partner, general or special is liable as such to

third persons to whom such representation is communicated, who on'

the faith thereof give credit to the partnership.

4397. Otherwise only partner in fact liable. No one is §14a1,01vnc.

lia le as a partner who is not such in fact, except as provided by the

last section.

ARTICLE 5.——TERMIN.-\.'l‘ION OF PARTNERSHIP.

§ 4398. Duration of partnership. If no term is prescribed 51432, Clvilc.

by ement for its duration, a general partnership continues until

disso ved by a partner or by operation of law.
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§ 4399. Causes dissolving. A general partnership is dissolved

as to all the partners:

1. By lapse of the time prescribed by agreement for its duration.

2. By the expressed will of any partner if there is no such agree

ment.

3. By the death of a partner.

4. By the transfer to a person not a partner of the interest of any

partner in the partnership property.

5. By war or the prohibition of commercial intercourse between

the country in which one partner resides and that in which another

resides; or,

6. By a judgment of dissolution.

§ 4400. Partial dissolution. A general partnership may be

dissolved as to himself only by the expressed will of any partner, not

withstanding his agreement for its continuance, subject, however, to

liability to his copartners for any damage caused to them thereby,

unless the circumstances are such as to entitle him to a judgment of‘

dissolution.

§ 4401. Judgment of dissolution. A general partner is

entitled to a judgment of dissolution:

1. When he or another partner becomes legally incapable of con

tractin .
2. \g'Vhen another partner fails to perform his duties under the

agreement of partnership or is guilty of serious misconduct; or,

3. VVhen the business of the partnership can be carried on only

at a permanent loss.

§ 4402. Liability until notice given. The liability of a gen

eral partner for the acts of his copartners continues, even after a dis

solution of the partnership, in favor of persons who have had deal

ings with and given credit to the partnership during its existence,

until they have had personal notice of the dissolution; and in favor of

other persons, until such dissolution has been advertised in a news

paper published in every county where the partnership at the time of

its dissolution had a place of business; to the extent in either case to

which such persons part with value in good faith and in the belief

that such partner is still a member of the firm.

§ 4403. When change of name suficient notice. A change

of the partnership name, which plainly indicates the withdrawal of a

partner is a sufiicient notice of the fact of such withdrawal to all per

sons to whom it is communicated. But a change in the name which

does not contain such an indication is not notice of the withdrawal

of any partner.

ARTICLE 6. — LIQUIDATION.

§ 4404. Authority after dissolution. After the dissolution

of a partnership the powers and authority of the partners are such

only as are prescribed by this article.

§ 4406. Who may act in liquidation. Any member of a

general partnership may act. in liquidation of its afliairs, except as

provided by the next section.

§ 4406. Who may not act. If the liquidation of a partner

ship is committed by consent of all the partners to one or more of

them, the others have no right to act therein; but their acts are valid
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in favor of persons parting with value in good faith upon the credit

thereof.

§ 4407. Authority Of partner liquidating. A partner gun.('1vnc.

authorized to act in liquidation may collect, compromise or release

any debts due to the partnership, pay or compromise any claims

against it, and dispose of the partnership property. ‘

§ 4408. Same. A partner authorized to act in liquidation may § 1142. own c.

indorse in the name of the firm promissory notes or other obligations

held by the partnership for the purpose of _collecting the same, but

he cannot create any new obligation in its name, or revive a debt

against the firm by an acknowledgment, when an action thereon is

barred under the provisions of the code of civil procedure.

§ 4409. Surviving partner’s authority. On the death of a 5 1442. own 0.

partner the surviving partners succeed to all the partnership property,

whether real or personal, in trust for the purposes of liquidation, even

though the deceased was appointed by agreement sole liquidator; and

the interest of the deceased in the ultimate distribution of the part

nership assets passes to those who succeed to his other personal

property.

ARTICLE 7.—Or THE USE or FICTITIOUS I~{AMss.

§ 4410. Fictitious names. "Service. Publication. Except aims!»-I10.

as otherwise provided in the next section, every partnership

transacting business in this state under a fictitious name, or

a designation not showing the names of the persons inter

ested as partners in such business, must file with the clerk of

the district court of the county or subdivision in which its principal

place of business is situated a certificate, stating the names in full of

all the members of such partnership_and their places of residence,

and publish the same once a week for four successive weeks in a

newspaper published in the county, if there is one, and if there is

none in such county, then in a newspaper published in an adjoining

county.

§ 441 1. Foreign partnership. A commercial or banking §1m.v1v110

partnership, established and transacting business in a place without

the United States, ma without filing the certificate or making the

publication prescribe in the last section use in this state the partner

ship name used by it there, althou h it is fictitious or does not show

the names of the persons intereste as partners in such business.

§ 4412. How certificate executed. Penalty. The certifi- ._'

cate filed with the clerk of the district court, provided in section ' '

-1410, must be signed by the partners and acknowledged before some

oflicer authorized to take acknowledgments of conveyances of real

property. Persons doing business as partners, contrary to the pro

visions of this article shall not maintain any action on or on account

of any contracts made or transactions had in their partnership name

in any court of this state, until they have first filed the certificate

and made the publication herein required; provided, however, that

if such partners shall at any time comply with the provisions of this

article, then such partnership shall have the right to maintain an

action in all such partnership contracts and transactions entered into

prior as well as after such compliance with this article and the dis

ability heretofore imposed on partnerships by said article for a failure

nlr
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to comply tlierewitli are hereby removed and made to conform to this

section.

§ 4413. New certificate when members changed. ()1:

every change in the members of a partnership transacting business in

this state under a fictitious name, or designation which does not show

the names of the persons interested as partners in the business except

in the cases mentioned in section 4411, a new certificate must be filed

with the clerk of the district court and a new publication made as

required by this article on the formation of such partnership.

§ 4414. Duty of clerk. Every clerk of the district court must

keep a register of the names of firms and persons mentioned in the

certificates filed with him pursuant to this article, entering in alpha

betical order the name of every such partnership and of each partner

therein.

§ 4416. Certified copies evidence. Copies of the entries of

the clerk of the district court, as herein directed, when certified by

him and affidavits of publication made as prescribed in section 5693

of the code of civil procedure are presumptive evidence of the facts

therein stated.

C H A P T E R 6 4.

SPECIAL PARTNERSHIP.

ARTICLE 1.-—FORMATl0N or THE Paarunasmr.

§ 4416. Special partnership authorized. A special or lim

ited partnership may be formed by any two or more persons in the

manner and with the effect prescribed in this chapter for the trans

action of any business except banking or insurance.

§ 4417. HOW constituted. A special partnership may consist

of one or more persons ‘called general partners and one or more per

sons called special partners.

§ 4418._ HOW formed. Persons desirous of forming a special

partnership must severally sign a certificate, stating:

1. The name under which such partnership is to be conducted.

2. The general nature of the business intended to be transacted.

The names of all the partners and their residences, specifying

which are general and which are special partners.

4. The amount of capital which each special partner has con

tributed to the common stock; and,

5. The periods at which such partnership will begin and end.

§ 4419. Certificate, how executed and filed. Certificates

under the last section must be acknowledged by all the partners

before some oflicer authorized to take acknowledgment of deeds, one

to be filed in the ofiice of the clerk of the district court of the county

or subdivision and the other recorded in the office of the register of

deeds of the county in which the principal place of business of the

partnership is situated in a book to be kept for that purpose open to

1-ublic inspection; and if the partnership has places of business

situated in different counties, a copy of the certificate, certified by the _

register of deeds in whose oflice it is recorded, must be filed in the

<-lerk‘s office as aforesaid and recorded in like manner in the. ofiice of
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the register of deeds in every such county. If any false statement is

made in any such certificate all the persons interested in the partner

ship are liable as general partners for all the engagements thereof.

§ 4420. Afidavit required of partners. An affidavit of

each of the partners, stating that the sums specified in the certificate

of the partnership as having been contributed by each of the special

partners has been actually and in good faith paid in the lawful money

of the United States, must be filed in the same otfice with the original

certificate.

§ 4421. Compliance necessary to formation. No special

partnership is formed until the provisions of the last five sections are

complied with. _

§ 4422. Publication required. The certificate mentioned

in this article or a statement of its substance must be published in a

newspaper printed in the county where the original certificate is filed

and if no newspaper is there printed then in a newspaper in the state

nearest thereto. Such publication must be made once a week for

four successive weeks, beginning within one week from the time of

filing such certificate. In case the publication is not so made the

partnership must be deemed general.

§ 4423. Afidavit of. publication filed. An aifidavit of pub

lication pursuant to the preceding section made by the printer, pub

lisher or chief clerk of a newspaper, may be filed with the register of

deeds with whom the original certificate was filed and is presumptive

evidence of the facts therein stated.

§ 4424. How renewed or continued. Every renewal or con

tinuance of a special partnership must be certified, recorded, verified

and published in the same manner as upon its original formation.

ARTICLE 2.—PowEas, RIGHTS AND Dorms or THE Paarnnas.

§ 4426. Style of special partnership. Sign. The business

of a special partnership must be conducted under a name consisting

of the names or sumames of one or more of the general partners only

with or without the addition of the words “and company” or “ & Co.”

Such partnership shall put up in some conspicuous place on the out

side and in front of the building in which it has its chief place of

business some sign on which shall be painted in legible English

characters all the names of all the members of such partnership,

designating the special partners. .

§ 4426. Only general partners have authority. The gen

eral partners only have authority to transact the business of a special

partnership.

§ 4427. Rights of special partner. A special partner may at

all times investigate the partnership affairs and advise his partners or

their agents as to their management.

§ 4428. May deal with firm. A special partner may lend

money to the partnership or advance money for it and take from it

security therefor and as to such loans or advances has the same right

as any other creditor; but in case of the insolvency of the partnership,

all other claims which he may have against it must be postponed

until all other creditors are satisfied.

§ 4429. Who joined in actions. In all matters relating to a

special partnership its general partners may sue and be sued alone in

the same manner as if there were no special partners.

§ urn.

§ 1454.

§ 1455‘

§ 1456.

§ 1457

§ 1458

§ 1-159.

§ 1-I60.

§ 1461.

§ 1462.

(‘lvll (‘

(‘-lvll C.

Civil C

Clvll C

(‘lVll C.

Civil C

Clvll C

Civil K‘

(‘lvll (‘.

Clvll (‘.
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s naa. Clvll c.

§ 146-I. Clvll C.

§ 1465, Clvll C.

§ H66. Civil C.

§ 1467, Clvll C.

§ 1468, Clvll C.

§ H69. ('l\'ll C.

§ 1-I70. Civil C.

§ 4430. Withdrawal of capital. No special partner under

any pretense may withdraw any part of the capital invested by him

in the partnership during its continuance.

§ 4431. May receive interest and profits. A special part

ner may receive such lawful interest and such proportion of profits as

may be agreed upon, if not paid out of the capital invested in the

partnership by him, or by some other special partner, and is not

bound to refund the same to meet subsequent losses.

§ 4432. When special becomes general partner. If a

special partner withdraws capital from the firm contrary to the pro

visions of this article he thereby becomes a general partner.

§ 4433. When preference void. Every transfer of the prop

erty of a special partnership or of a partner therein, made after or in

contemplation of the insolvency of such partnership or partner with

intent to give a preference to any creditor of such partnership or part

ner over an other creditor of such partnership, is void against the

creditors thereof; and every judgment confessed, lien created or

sec_\&rity given in like manner and with like intent is in like manner

V01 .

ARTICLE 3.—LIABILITITY or Paarnsas.

§ 4434. Of general partner. The general partnersinaspecial

partnership are liable to the same extent as partners in a general

partnership.

§ 4436. Special partners liability limited. Exceptions

The contribution of a special partner to the capital of the firm and

the increase thereof is liable for its debts, but he is not otherwise

liable therefor, except as follows:

1'. If he has willfully made or permitted a false or materially

defective statement in the certificate of the partnership, the aflidavit

filed therewith or the published announcement thereof, he is liable as

a general partner to all the creditors of the firm.

2. If he has willfully interfered with the business of the firm,

except as permitted in article 2 of this chapter, he is liable in like

manner; or,

3. If he has willfully joined in or assented to an act contrary to

any of the provisions of article 2 of this chapter he is liable in a

like manner.

§ 4436. When special liable as general partner. When a

special partner has unintentionally done any of the acts mentioned in

the last section he is liable as a general partner to any creditor of the

firm who has been actually misled thereby to his prejudice.

§ 4437. Estoppel, when contracting with as such. One

who upon making a contract with a partnership accepts from or gives

to it a written memorandum of the contract, stating that the partner

ship is special and iving the names of the special artners, cannot

afterwards charge t e persons thus named as genera partners upon

that contract by reason of any error or defect in the proceedings for

the creation of the special partnership prior to the acceptance of the

memorandum, if an effort has been made by the partners in good faith

to form a special partnership in the manner required by law.
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ARTICLE 4.-—AL'1‘ERATION AND DISSOLUTION.

§ 4438. When special becomes general partnership. A

special partnership becomes general, if within ten days after any part

ner withdraws from it, or any new partner is received into it, or a

change is made in the nature of its business, or in its name, a certifi

cate of such fact, duly verified and signed by one or more of the part

ners, is not filed with the clerk of the district court and the register of

deeds with whom the original certificate of the partnership was filed

and notice thereof published as is provided in article 1 of this chap

ter for the publication of this certificate.

§ 4439. How new special partners admitted. New special

partners may be admitted into a special partnership upon a certificate,

stating the names, residences and contributions to the common stock

of each of such partners, signed by each of them and by the general

partners, verified, acknowledged or proved and filed with the clerk

and recorded in the register’s ofiice in which the original certificate

was filed according to the provisions of article 1 of this chapter.

§ 4440. Dissolution. Notice filed and published. A special

partnership is subject to dissolution in the same manner as a general

partnership, except that no dissolution by the act of the partners is

complete until a notice thereof has been filed and recorded in the

ofiice of the re ister of deeds with whom the original certificate was

recorded and fi ed in the ofiice of the clerk of the district court and

published once in each week for four successive weeks in a news

paper printed in each county where the partnership has a place of

business.

C H A P T E R 6 5.

INSURANCE IN GENERAL.

ARTICLE _ 1. — DEFINITION or Issuaancs.

§ 4441. Defined. Insurance is a contract whereby one under

takes to indemnify another against loss, damage or liability arising

from an unknown or contingent event.

ARTICLE 2.—WHAT mar BE Insunsn.

§ 4442. Insurable interest. Any contingent or unknown event,

whether past or future, which may damnify a person having an insur

able interest or create a liability against him may be insured against,

subject to the provisions of this chapter, with the exception of an

insurance for or against the drawing of any lottery or for or against

any chance or ticket in a lottery drawing a prize.

§ 4443. Insurance classified. The most usual kinds of

insurance are:

1. Marine insurance.

2. Fire insurance.

§ 1471. Civil C.

§ 1472, Civil C.

§ 1473. Clvll (7.

5 1474. Clvll C.

§ 1475. (‘ivll F.

§ 1-176. ('l\‘ll (‘.
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-§ 1477. Civil C

-§ 1478. Civil C.

-§ 1479. Clvll C.

§ nao. Civil c.

' § 14-Bl. Clvll C.

am'd.

§ nsz. Civil c.

§ we. Civil 0.

§ 1484. (‘lvll c.

§ 1485, Clvll C.

§ 1485. Civil C.

'§ l-187, Civil C.

§ 1458, Clvll C.

3. Life insurance.

4. Health insurance; and,

5. Accident insurance.

§ 4444. All kinds subject to chapter. All kinds of insur

ance are subject to the provisions of this chapter.

ARTICLE 3. ~— PARTIES T0 THE CONTRACT.

§ 4445. Insurer and insured defined. The person who

undertakes to indemnify another by a contract of insurance is called

the insurer and the person indemnified is called the insured.

§ 4446. Who may insure. Any one who is_capable of making

a contract may be an insurer, subject to the restrictions imposed by

special statutes upon foreign corporations, nonresidents and others.

§ 4447. Who may be insured. Any one except a public

enemy may be insured.

§ 4448. Insurance of mortgaged property. When a mort

gagor of property effects insurance in his own name, providing that

the loss shall be payable to the mortgagee or assigns a policy of

insurance to the mortgagee, the insurance is deemed to be upon the

interest of the mortgagor. who does not cease to be a party to

the original contract and any act of his which would otherwise avoid

the insurance will have the same effect, although the property is in

the hands of the mortgagee.

§ 4449. Same. New contract. If an insurer assents to the

transfer of an insurance from a mortgagor to a mortgagee and at the

time of his assent imposes further obligations on the assignee, mak

ing a new contract with him, the acts of the mortgagor cannot affect

his right.

ARTICLE 4.—— INSURABLE Isrsnasr.

§ 4450. Defined. Every interest in property, or any relation

thereto, or liability in respect thereof of such a nature that a contem

plated peril might directly damnify the insured is an insurable

interest.

§ 4451. Classified.

sist in:

1. An existing interest.

2. An inchoate interest founded on an existing interest; or,

3. An expectancy coupled with an existing interest in that out of

which the expectancy arises.

§ 4452. Carrier or depositary has. A carrier or depositary

of any kind has an insurable interest in a thing held by him as such

to the extent of its value. -

§ 4453. Contingent or expectant interest not. A mere

contingent or expectant interest in anything, not founded on an actual

right to the thing, nor upon any valid contract for it, is not insurable.

§ 4454. Measure of. The measure of an insurable interest in

property is the extent to which the insured might be damnified by

loss or injury thereof. .

§ 4455. Insurance without interest void. The sole object

of insurance is the indemnity of the insured and if he has no insura

ble interest the contract is void.

An insurable interest in property may con
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§ 4456. When interest must exist. An interest insured

must exist when the insurance takes effect and when the loss occurs,

but need not exist in the meantime.

§ 4457. When change of interest suspends insurance.

Except in the cases specified in the next five sections and in the cases

of life, accident and health insurance, a change of interest in any part

of a thing insured, unaccompanied by a corresponding change of

interest in the insurance, suspends the insurance to an equivalent

extent, until the interest in the thing and the interest in the insur

ance are vested in the same person.

§ 4458. Change after loss does not aifect. A change of

interest in a thing insured after the occurrence of an injury which

results in a loss does not affect the right of -the insured to indemnity

for the loss.

§ 4459. Change in one of several things. A change of in

terest in one or more of several distinct things insured by one policy

does not avoid the insurance as to the others.

§ 4460. Incumbrance or reinsurance of one of several

things. The procurement of any other contract of insurance upon

or the incumbrance of one or more of several distinct things insured

by one policy does not render void any insurance upon the things not

covered by such other contract of insurance or incumbrance; but in

case of loss or dama e such an amount shall be deducted from the

insurance as the va ue of the property so incumbered or doubly

insured bears to the value of all the property covered by the policy.

Any agreement made to waive the provisions of this or the preceding

section is void.

§ 4461. Change of interest by death. A change of interest

by will or succession on the death of the insured does not avoid an

insurance; and his interest in the insurance passes to the person tak

ing his interest in the thing insured.

§ 4462. Change among joint owners. A transfer of interest

by one of several partners, joint owners or owners in common who are

jointly insured to the others does not avoid an insurance, even though

it has been agreed that the insurance shall cease upon an alienation

of the thing insured.

S 4463. Stipulation of interest Void. Every stipulation in a

policy of insurance for the payment of loss whether the person insured

has or has not any interest in the property insured or that the policy

shall be received as proof of such interest and every policy executed

by way of gaming or wagering is void.

ARTICLE 5.—CONCEALMENT AND REPRESENTATION.

§ 4464. Concealment defined. A neglect to communicate that

which a party knows and ought to communicate is called a conceal

ment.

§ 4465. Rescission on account of. A concealment, whether

intentional or unintentional, entitles the injured party to rescind a

-contract of insurance.

§ 4466. Mutual disclosures. Each party to a contract of

insurance must communicate to the other in good faith all facts within

his knowledge which are or which he believes to be material to the

contract and which the other has not the means of ascertaining and

as to which he makes no warranty.

§ 1499.

§ 1490.

§ 1491.

§ 1192

('1\"ll ('.

(‘lvll C.

(‘It'll C.

Clvll C.

am'd.

§ 149:3.

§ 1&9}.

§ 1494.

§ H95,

§ 1193.

§ 1497.

(‘l\'il (‘.

(‘l\'ll C.

(‘l\'ll (7.

Clvll (‘.

('l\‘ll (‘.

('i\'ll C
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§ 1-I98. (‘lvll C.

§ 1499. ('l\'ll C.

§ 15(1). ClVll C.

§ 1301. (‘ivll C.

§ 1502, ('l\'ll C.

§ 1503. ('l\'ll C.

§ 1504. ('i\'ll (‘.

§ mos, (‘l\'lI <1.

§ 15%. Clvll C.

§ 1:307. (‘lvll C.

(‘lvll C.§ l!’|(I'4,

§ 1509. (‘lvll C.

§ 4467. What not bound to disclose. Neither party to a.

contract of insurance is bound to communicate information of the

matters following, except in answer to the inquiries of the other:

1. Those which the other knows.

2. Those which in the exercise of ordinary care the other ought;

to know and of which the former has no reason to suppose him

ignorant.

3. Those of which the other waives communication.

4. Those which prove or tend to prove the existence of a risk

excluded by a warranty and which are not otherwise material; and,

5. Those which relate to a risk excepted from the policy and which

are not otherwise material.

§ 4468. How materiality determined. Materiality is to be

determined not by the event, but solely by the probable and reason

able influence of the facts upon the party to whom the communication

is due in forming his estimate of the disadvantages of the proposed

contract or in making his inquiries.

§ 4469. Presumption of knowledge. Each party to a con

tract of insurance is bound to know all the general causes which are

open to his inquiry, equally with that of the other and which may

atfect either the political or material perils contemplated and all

general usages of trade.

§ 4470. Right to information waived. The right to infor

mation of material facts may be waived, either by the terms of insur

ance, or by neglect to make inquiries as to such facts, when they are

(liBl2i51Ctly implied in other facts of which information is communi

cate .

§ 4471. Information as to interest. Information of the

nature or amount of the interest of one insured need not be com

municated unless in answer to inquiry, except as prescribed by section

4488.

$ 4472. Rescission for fraudulent concealment. An inten

tidnal and fraudulent omission on the part of one insured to com

municate information of matters proving or tending to prove the

falsity of a warranty entitles the insurer to rescind.

§4473. Matters of opinion. Neither party to a contract of

insurance is bound to communicate even upon inquiry information

of his own judgment upon the matters in question.

§ 4474. Form of representation. A representation may be

oral or written.

§ 4475. When may be made. A representation may be made

at the same time with issuing the policy or before it.

§ 4476. Rules of interpretation. The language of a repre

sentation is to be interpreted by the same rules as the language of

contracts in general.

§ 4477. What deemed promise. A representation as to the

future is to be deemed a promise, unless it appears that it was merely

a statement of belief or expectation.

§ 4478. Cannot qualify contract; may, implied war

ranty. A representation cannot be allowed to qualify an express

provision in a contract of insurance; but it may qualify an implied

warrant .

§ 44 9. When may be withdrawn. A representation may§ 1310. Clvll C.

be altered or withdrawn before the insurance is effected, but not

afterwards.
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§ 4480. Time to which refers. The completion of the con- § 1511. Clvll c.

tract of insurance is the time to which a representation must be pre

sumed to refer. I

§ 4481. On information and belief. When a person insured 5 1,-,12_ C1,“ C_

has no personal knowledge of a fact, he may, nevertheless ‘repeat

information which he has upon the subject and which he believes to

be true with the explanation that he does so on the information of

others, or he may submit the information in its whole extent to the

insurer; and in neither case is he responsible for its truth, unless it

proceeds from an agent of the insured whose duty it is to give the

intelligence.

§ 4482. When deemed false. A representation is to be §1513- OM10

deemed false when the facts fail to correspond with its assertions or

stipulations. .

§ 4483. Efl'ect of falsity. If a representation is false in a § 1514- Civil 0

material point, whether atfirmative or promissory, the injured party is

entitled to rescind the contract from the time when the representation

becomes false.

§ 4484. How materiality determined. Tl1e materiality of a § 1511». Olvll 0

rcpresentation is determined by the same rule as the materiality of a

concealment.

§ 4485. When not material. No oral or written misrepre

sentation made in the negotiation of a contract or policy of insur

ance by the insured or in his behalf shall be deemed material or

defeat or avoid the policy or prevent its attaching, unless such mis

representation is made with actual intent to deceive, or unless the

matter misrepresented increased the risk of loss.

§ 4486. Modification. Rescission. The provisions of this § 1516.01~'\I0

article apply as well to a modification of a contract of insurance as to

‘its original formation. \Vhenever a right to rescind B. contract of

insurance is given to the insurer by any provision of this chapter

such right may be exercised at any time previous to the commence

ment o an action on the contract.

ARTICLE 6.—THE Pomcr.

§ 4487. Defined. The written instrument in which a contract §l.')17. Clvll 0.

of insurance is set forth is called a policy of insurance.

§ 4488. What must specify. A policy of insurance must §15l8.ClvilC.

specify:

1. The parties between whom the contract is made.

2. The rate of premium.

3. The property or life insured.

4. The interest of the insured in property insured, if he is not the

absolute owner thereof.

5. The risks insured against; and,

6. The period during which the insurance is to continue.

§ 4489. Applied only to interest. When the name of the § 1519, (‘ivll c.

person intended to be insured is specified in a policy, it can be

applied only to his own proper interest.

§ 4490. Insurance by trustee or agent. When an insur- 5 1520, own c.

ance is made by an agent or trustee, the fact that his principal

or beneficiary is the person really insured may be indicated by

describing him as an agent or trustee or by other general words in

the policy.
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5' 1521. Civil C.

§ 1522. Civil C.

§ 1523. Civil C.

§ 152-i. Civil C.

§ 1525. Civil O.

§ 1526, Civil C.

§ 1527. Clvll C.

§ 1528, Cl\'il C.

§ 1529, Ci\'il C.

§ 1530, Civil (‘.

§ 1. c. 69. 1867.

§ 2. c. 69. 1887.

§ 4491. Terms govern joint or common interest. To

render an insurance effected by one partner or part owner, applicable

to the interest of his copartners or of other part owners, it is neces

sary that the terms of the policy should be such as are applicable to

the joint or common interest.

§ 4492. Only person intended may claim benefit. When

the description of the insured in a policy is so general that it may

comprehend any person or any class of persons, he only can claim the

]:ll)8I16fii'. of the policy who can show that it was intended to include

1m.

§ 4493. Benefit of any owner. A policy may be so framed

that it will inure to the benefit of whomsoever during the continuance

of the risk may become the owner of the interest insured.

§ 4494. Transfer suspends. The mere transfer of a thing

insured does not transfer the policy, but suspends it until the same

person becomes owner of both the policy and the thing insured.

§ 4495. Classified. A policy is either open or valued.

§ 4496. Open. An open policy is one in which the value of

the thing insured is not agreed upon, but is left to be ascertained in

case of loss.

§ 4497. Valued. A valued policy is one which expresses on its

face an agreement that the thing insured shall be valued at a speci

fied sum.

§ 4498. Running. A running policy is one which contem

plates successive insurances and which provides that the object of the

policy may be from time to time defined, especially as to the subjects

of insurance, by additional statements or indorsements.

§ 4499. Receipt for premium. Effect of. An acknowledg

ment in a policy of the receipt of premium is conclusive evidence of

its payment so far as to make the policy binding, notwithstanding any

stipulation therein that it shall not be binding until the premium is

actually paid. I

§ 4500. Agreement not to transfer void. An agreement

made before a loss not to transfer the claim of a person insured

against the insurer after the loss has happened is void.

4501. Holder may surrender for cancellation. The

ho der of any policy of insurance against loss or damage to property

by fire or other casualty hereafter issued by any insurance company

doing business in this state may, notwithstanding any provision

thereof or contract to the contrary, at any time surrender the same

for cancellation; and upon such surrender the company issuing such

policy shall retain or receive such proportion and not more of the

premium paid or agreed to be paid as corresponds with the usual

short rates upon term policies as adopted and maintained by the

Minnesota and Dakota fire underwriters’ union of St. Paul, Minne

sota, for the time the policy remained in force.

§4602. Notice necessary to forfeit. No such policy of

insurance shall by virtue of any condition or provision thereof be

forfeited, suspended or impaired for nonpayment of any note or obli

gation taken for the premium, or any part thereof, unless the insurer

shall, not less than thirty days prior to the maturity of such premium,

note or obligation, mail, postage prepaid, to the assured at his usual

post ofiice a notice, stating:
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1. The date when such note or obligation will become due.

2. The amount of principal and interest that will then be due.

3. The effect upon the policy of nonpayment.

4. Such notice shall further inform the assured of his ri ht at his

own election either to pay in full and keep the policy in fu force, or

to terminate the insurance by surrendering the policy and paying

such part of the whole premium as it shall have earned and must

further state the amount which the assured is lawfully required to pay,

or which on account of previous payment may be due him in case of his

election to terminate the insurance on the day of the maturity of the

premium, note or obligation.

ARTICLE 7. — Wmasnriss.

§ 4503. Classified. A warranty is either express or implied.

§ 4504. N0 form necessary. No particular form of words is

necessary to create a warranty.

§ 4505. Express, must be written. Every express warranty

made at or before the execution of a policy must be contained in the

policy itself, or in another instrument signed by the insured and

referred to in the policy as making a part of it.

§ 4506. T0 what time may relate. A warranty may relate

to the past, the present, the future or to any or all of these.

§ 4507. What statement of fact is express warranty. A

statement in a policy of a matter relating to the person or thing

insured or to the risk as a fact is an express warranty thereof.

§ 4508. Statement of intention a warranty. A statement

in apolicy, which imports that it is intended to do or not to do a thing

which materially affects the risk, is a warranty that such act or

omission shall take place.

?' 4509. As to future, when need not be fulfilled. When

be ore the time arrives for the performance of a warranty relating to

the future a loss insured against happens or performance becomes

unlawful at the place of the contract or impossible, the omission to

fulfill the warranty does not avoid the policy.

§ 4510. Rescission for violation of material. The viola

tion of a material warranty or other material provision of a policy on

the part of either party thereto entitles the other to rescind.

§ 451 1. What avoids policy. A policy may declare that a

violation of specified provisions thereof shall avoid it; otherwise the

breach of an immaterial provision does not avoid the policy.

§ 4512. Breach without fraud. A breach of warranty with

out fraud merely exonerates an insurer from the time that it occurs,

or when it is broken in its inception, prevents the policy from attach

ing to the risk.

ARTICLE 8. — PREMIUM.

§ 4513. When premium payable. An insurer is entitled to

the payment of the premium as soon as the thing insured is exposed

to the peril insured against.

§ 45 14. When insured entitled to return. A person insured

is entitled to a return of premium as follows:

1. To the whole of the premium if no part of his interest in the

thing insured is exposed to any of the perils insured against.

§ 1531.

§ 1582.

5 1583.

§ 153-1.

5 1535.

§ 152$,

§ 1537.

§ 1538.

§ 1539.

5 1540.

§ 1541.

§ 15-I2.

Clvll C.

Civil C.

(‘lVll C.

Cl\'ll C.

C-Ivll C.

Civil C.

C-l\'ll C.

Clvll C.

(‘lvll C.

Clvll C.

(‘lvil (‘.

(‘Ml (‘.
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§ 3. 0. 69. 1887.

§ 1543, Clvll C.

§ 1544, Clvll C.

am‘d.

§ 1545. Civil C.

§ 1546, Clvll C.

§ 1547. Clvll C.

§ 1548. Civil C.

§ 1549, Civil (‘.

Q 1550, Civil (‘.

2. When the insurance is made for"a definite period of time and

the insured surrenders his policy, to such proportion of the premium

as corresponds with the unexpired time after deducting from the

whole premium any claim for loss or damage under the policy which

has previously accrued.

§4515. Premium defined. The term premium within the

meaning of sections 4501, 4502 and 4514 includes policy fees in

excess of two dollars on any one policy and all other sums of money

paid or agreed to be paid in consideration of the policy of insurance.

§ 4616. Return when insurance voidable. A person

insured is entitled to a return of the premium when the contract is

voidable on account of the fraud or misrepresentation of the insurer

or on account of facts of the existence of which the insured was

ignorant without his fault; or when by any default of the insured

other than actual fraud, the insurer never incurred any liability under

the policy.

§ 4517. Not entitled to return. If a peril insured against has

existed and the insurer has been liable for any period, however short,

the insured is not entitled to a return of premium so far as that par

ticular risk is concerned, unless the insurance was for a definite period

of time, in which case he is entitled to a proportionate return under

sections 4501 and 4514.

§ 4618. Return in over insurance by several. In case of

an over insurance by several insurers the insured is entitled to a

ratable return of the premium, proportioned to the amount by which

the aggregate sum insured in all the policies exceeds the insurable

value of the thing at risk.

§ 4519. Contribution to return. When an over insurance is

effected by simultaneous policies the insurers contribute to the

premium to be returned in proportion to the amount insured by their

respective policies.

§ 4520. Same. When an over insurance is effected by succes

sive policies, those only contribute to a return of the premium who

are exonerated by prior insurances from the liability assumed by them

and in proportion as the sum for which the premium was paid exceeds

the amount for which on account of prior insurance they could be

made liable.

ARTICLE 9. — Loss.

§ 4521. When insurer liable. An insurer is liable for a loss

of which a peril insured against was the proximate cause, although a

peril not contemplated by the contract may have been a remote cause

of the loss; but he is not liable for a loss of which the peril insured

against was only a remote cause.

§ 4622. Liable for loss in rescuing. An insurer is liable

when the thing insured is. rescued from a peril insured against that

would otherwise have caused a loss, if in the course of such rescue

the thing is exposed to peril. not insured against, which permanently

deprives the insured of its possession in whole or in part; or when a

loss is caused by efforts to rescue the thing insured from a peril

insured a ainst.

§ 452 . Not liable for a. peril excepted. When a peril is

specially excepted in a contract of insurance, a loss which would not
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have occurred but for such peril is thereby excepted, althou h the

immediate cause of the loss was a peril which was not excepte .

§ 4524. Willful act exonerates; negligence not. Aninsurer § 1551. Civil 0

is not liable for a loss caused by the willful act of the insured; but he

is not exonerated by the negligence of the insured or of his agents or

others.

ARTICLE 10.—NOTICE or Loss.

§ 4525. Without unnecessary delay. In case of loss upon a1.-.52. cwu c.

an insurance against fire an insurer is exonerated, if notice thereof is

not given to him by some person insured, or entitled to the benefit of

the insurance without unnecessary delay.

§ 4526. Only best proof in power required.‘ VVhen pre- § mas. Ulvil 0.

liminary proof of loss is required by a policy the insured is not bound

to give such proof as would be necessary in a court of justice; but it

is sufficient for him to give the best evidence which he has in his

power at the time. -

§ 4527. Defects in, how waived. All defects in a notice of § 1:54. own 0.

loss or in preliminary proof thereof which the insured might remedy

and which the insurer omits to specify to him without unnecessary

delay as grounds of objection are waived. '

§ 4528. Delay in, how waived. Delay in the presentation to § 1555. Civil c.

an insurer of notice or proof of loss is waived, if caused by an act of

his, or if he omits to make objections promptly and specifical y upon

that ound.

§ 529. Time in which to make. Blanks to be furnished.

Upon notice of loss being given to the insurer on behalf of the

insured or of a beneficiary under a policy of life insurance the

insurer shall within twenty days after receipt of such notice furnish

to the insured or beneficia.ry, as the case may be, a blank form of

proof of loss and the insured shall have sixty da s after such blank

form is furnished in which to make such proo of loss; in case of

life insurance the beneficiary shall have ninety days after receipt of

such blank form in which to make such proof of loss. -If the insurer

shall fail to furnish such blank form of proof of loss within the time

aforesaid he shall be deemed to have waived such proof and any

agreement made to waive the provisions of this section is void.

4530. Failure to furnish certificate of another. If a § 1556. cm: c.

po 'cy requires by way of preliminary proof of loss the certificate or

testimony of another person than the insured, it is sufiicient for the

insured to use reasonable diligence to procure it and in case of the

refusal of such person to give it, then to furnish reasonable evidence

to the insurer that such refusal was not induced by any just grounds

of disbelief in the facts necessary to be certified.

ARTICLE. 11.-—DOUBLE Insuaascs.

§ 4531. Defined. A double insurance exists when the same

person is insured by several insurers separately in respect to the same

subject and interest.

§ 4532. Contribution of insurers. In case of double insu1'- §l.'>58. own 0.

ance the several insurers are liable to pay losses thereon as follows:

§ 1551, on-u 0.
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1. In fire insurance each insurer must contribute ratably towards

the loss without regard to the dates of the several policies.

2. In marine insurance the liability of the several insurers for a

total loss, whether actual or constructive, when the policies are not

simultaneous is in the order of the dates of the several policies, no

liability attachin to a second or other subsequent policy, except as

to the excess of t e loss over the amount of all previous policies on

the same interest. If two or more policies bear date upon the same

(lay they are deemed to be simultaneous and the liability of insurers

on simultaneous policies is to contribute ratably with each other.

The insolvency of any of the insurers does not affect the propor

tionate liability of the other insurers. The liability of all insurers on

' the same marine interest for a partial or average loss is to contribute

§ 1559. Clvll c.

§ 1560. Clvll (‘.

§ 1561. (‘lvll (‘.

§ 1582. Civil (‘.

§ 1563, (‘lvil (‘.

§ 1564, Clvll (‘.

§ 1565, (‘lvll C.

ratably.

ARTICLE 12. — Rsmsunaxon.

§ 4533. Defined. A contract of reinsurance is one by which an

insurer prooures a third person to insure him against loss or liability

by reason of such original insurance.

§ 4534. Disclosures required. When an insurer obtains

reinsurance he must communicate all the representations of the

original insurer and also all the knowledge and information he

possesses, whether previously or subsequently acquired, which is

material to the risk.

4535. ' Contract of indemnity. A reinsurance is presumed

to e a contract of indemnity against liability and not merely against

damage.

§ 4536. Original insured no interest. The original insured

has no interest in a contract of reinsurance.

(J H A P T E R 6 6 .

MARINE INSURANCE.

ARTICLE 1. — Darmrrron or MARINE Iusuaancs.

' 4537. Definition. Marine insurance is an insurance against

ris s connected with navigation to which a ship, cargo, freig tage,

profits or other insurable interest in movable property may be exposed

during a certain voyage or a fixed period of time.

ARTICLE 2. —INSURABLE Inranssr.

§ 4538. Owner always has. The owner of a ship has in all

cases an insurable interest in it, even when it has been chartered by

one who covenants to pay him its value in case of loss.

§ 4539. I-Iypothecation reduces interest. The insurable

interest of the owner of a ship hypothecated by bottomry is only the

excess of its value over the amount secured by bottomry.
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§ 4640. Freightage defined as to insurance. Freightage

in the sense of a policy of marine insurance signifies all the benefit

derived by the owner, either from the chartering of the ship or its

employment for the carriage of his own oods or those of others.

§ 4541. Expected freightage. e owner of a ship has an

insurable interest in expected freightage which he would have cer

tainly earned but for the intervention of a peril insured against.

§ 4542. Same. The interest mentioned in the last section exists,

in the case of a charter party, when the ship has broken ground on

the chartered voyage; and if the price ‘is to be paid for the carriage

of goods, when they are actually on board or there is some contract

for putting them on board and both ship and goods are ready for the

specified voyage.

§ 4643. When profits insurable interest. One who has an

interest in the thing from which profits are expected to proceed has

an insurable interest in the profits.

4544. Oharterer has. The charterer of a ship has an insur

iib e interest in it to the extent that he is liable to be damnified by its

oss.

ARTICLE 3. - CONOEALMENT.

§ 4646. Disclosures more extensive. In marine insurance

each party is bound to communicate in addition to what is required

by section 4466 all the information which he possesses material to the

risk, except such as is mentioned in section 4467 and to state the

exact and whole truth in relation to all matters that he represents or

upon inquiry assumes to disclose.

§ 4546. Belief of another material. In marine insurance

information of the belief or expectation of a third person in reference

to a material fact is material.

§ 4647. When knowledge of loss presumed. A person

insured by a contract of marine insurance is presumed to have had

knowledge at the time of insuring of a prior loss, if the information

might possibly have reached him in the usual mode of transmission

an at the usual rate of communication.

§ 4648. What does not vitiate entire contract. A conceal-_

ment in marine insurance in respect to any of the following matters

does not vitiate the entire contract, but merely exonerates the insurer

from a loss resulting from the risk concealed:

1. The national character of the insured.

2. The liability of the thing insured to capture and detention.

3. The liability to seizure from breach of foreign laws of trade.

-1. The want of necessary documents; and,

5 The use of false and simulated papers.

ARTICLE 4. — REPRESENTATIONS.

§ 4549. Rescission for false. If a representation bya person §1.'m, Civil 0.

insured b contract of marine insurance is intentionally false in any

respect, W ether material or immaterial, the insurer may rescind the

entire contract.

§ 4550. Without fraud does not avoid. The eventual falsity § 1576, Civil 0.

of a representation as to expectation does not in the absence of fraud

avoid a contract of insurance.

§ 1566.

§ 1567.

§ 1563.

§ 1569.

§ 1670

§ 1571,

§ 1572.

§ 1573.

§ 1574.

Civil C.

("irii C.

Civil O.

Civil C.

Civil C.

Civil C.

(‘lvll O.

(‘lvll C.

Civil C.
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§§ 4551-4559 CIVIL CODE. lilar-ine Insurance.

ARTICLE 5.—IMr1.1En VVARnAN'rms.

§157T,ClviiC. § 4551. Seaworthiness.

§ ms. Civil c.

§ 1579, ('i\'li C.

§15so. Civil 0.

§ 1581, Civil C.

§ 1552. Civil C.

§ 1583. Civil C.

§ 1584, Civil C.

§ 1535, Civil O.

In every marine insurance upon a

ship or freight, or freightage, or upon anything which is the subject

of marine insurance a warranty is implied that the ship is seaworthy.

4552. Seaworthy defined. A ship is seaworthy when reason

ab y fit to perform the services and to encounter the ordinary perils

of the voyage contemplated by the parties to the policy.

§ 4553. When foregoing warranty complied with. An

implied warranty of seaworthiness is complied with if the ship is

seaworthy at the time of the commencement of the risk, except in the

following cases:

1. When the insurance is made for a specified length of time, the

implied warranty is not complied with, unless the ship is seaworthy

at the commencement of every voyage she may undertake during that

time; and,

2. Vi/’hen the insurance is upon the cargo, which by the terms of

the policy, or the description of the voyage or the established custom

of the trade is to be transhipped at an intermediate port, the implied

warranty is not complied with, unless each vessel upon which the

cargo is shipped or transhipped is seaworthy at the commencement of

its particular$yage.

§ 4554. at seaworthiness includes. A warranty of sea

worthiness extends not only to the structure of the ship itself, but

requires that it be properly laden and provided with a competent

master, a sufiicient number of competent ofiicers and seamen and the

requisite appurtenances and equipments such as cables and anchors,

food, fuel and lights and other necessary or proper stores and imple

ments for the voyage.

§ 4555 . As to each part of voyage. When difierent portions

of the voyage contemplated by a policy differ in respect to the things

requisite to make the ship seaworthy therefor, a warrant of sea

worthiness is complied with, if at the commencement of eac portion

the ship is seaworthy with reference to that portion.

§ 4556. Delay in repairing exonerates. When a ship be

_comes unseaworthy during the voyage to which an insurance relates,

an unreasonable delay in repairing the defect exonerates the insurer

from liability from any loss arising therefrom.

§ 4557. Seaworthy as to cargo. A ship which is seaworthy

for the purpose of an insurance upon the ship may, nevertheless, by

reason of being unfitted to receive the cargo be unseaworthy for the

purpose of insurance upon the cargo.

§ 4558. Neutral papers. VVhen the nationality or neutrality

of a ship or cargo is expressly warranted it is implied that the ship

will carry the requisite documents to show such nationality or neu

trality and that it will not carry any documents which cast reasonable

suspicion thereon.

ARTICLE 6.—Tn1: Vomoa AND Dsvmrron.

§ 4559. Voyage fixed by mercantile usage. When the

voyage contemplated by a policy is described by the places of begin

ning and ending, the voyage insured is one which conforms to the

course from point to point fixed by mercantile usage between those

places. '
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§ 4560. When not so fixed. If the course of sailing is not § 1586. cwn c.

fixed by mercantile usage, the voyage insured by a policy is the way

between the places specified, which to a master of ordinary skill and

discretion would seem the most natural, direct and advantageous.

§ 4561. Deviation defined. Deviation is a departure from the § 1-‘~81 Clvll 0.

course of the vo age insured mentioned in the last two sections, or an

unreasonable delay in pursuing the voyage; or the commencement of

an entirely different voyage.

§ 4562. When proper. A deviation is proper: § 1.-es. Civil 0.

1. When caused by circumstances over which neither the master

nor the owner of the ship has any control.

2. Y-Vhen necessary to comply with a warranty or to avoid a peril,

whether insured against or not.

3. “Then made in good faith and upon reasonable grounds of belief

in its necessity to avoid a peril; or,

4. When made in good faith for the purpose of saving human life

or relieving another vessel in distress.

§ 4563. Improper. Every deviation not specified in the last 5 1581!, Civil 0.

section is improper.

§ 4564. Insurer not liable after. An insurer is not liable for § mo. 0|»-11 0.

any loss happening to a thing insured subsequently to an improper

deviation.

ARTICLE 7. — Loss.

§ 4565. Classified. A loss may be either total or partial. § 1591. Civil 0.

§ 4566. Partial. Every loss which is not total is partial. § 1592. own 0.

§ 4667, Total loss classified. A total loss may be either §159a. Civil c.

actual or constructive.

§ 4568. Actual total. An actual total loss is caused by: § 1594, Civil 0.

1. A total destruction of the thing insured.

2. The loss of the thing by sinking or by being broken up.

3. Any damage to the thing which renders it valueless to the

owner for the purposes for which he held it; or,

4. Any other event which entirely deprives the owner of the

possession at the port of destination of the thing insured.

§ 4569. Constructive total. A constructive total loss is one §1='»95- (‘lvll C

which gives to a person insured a right to abandon under section 4577.

§ 4570. When actual loss presumed. An actual loss may §1-5%-0lv110

be presumed from the continued absence of a ship without being

heard of; and the length of time which is sufiicient to raise this pre

sumption depends on the circumstances of the case.

§ 4571 . Duty to procure another ship for cargo. When a 9 1591. Civil 0

ship is prevented at an intermediate port from completing the voyage

by the perils insured against, the master must make every exertion to

procure in the same or a contiguous port another ship for the purpose

of conveying the cargo to its destination and the liability of a marine

insurer thereon continues after they are thus reshipped.

£4572. Liable for cost of reshipment. In addition to the §1.'>a~1.c1v11c.

lia ility mentioned in the last section a marine insurer is bound for

damages, expenses of discharging, storage, reshipment, extra freight

age and all other expenses incurred in saving the cargo reshipped

pursuant to the last section up to the amount insured.
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§ 1599. (‘lvll C.

§ moo. cwn c.

§ 1601. Civil (‘.

§ I602. (‘l\‘ll C.

g 1605. cm: c.

§ 1604. (‘Ml C.

§ 160.’), (‘lvll (‘-.

§ 1606. (‘lvll (‘.

§ mm. (‘i\-il 1'.

I

§ 4573. Payment without notice. Upon an actual total loss

a person insured is entitled to payment without notice of abandon

ment.

§ 4574. General average loss. When it has been agreed that

an insurance upon a particular thing or class of things shall be free

from particular average a marine insurer is not liable for any particu

lar average loss not deprivin the insured of the possession at the

port of destination of the who e of such thing or class of things, even

though it becomes entirely worthless; but he is liable for his propor

tion of all general average loss assessed upon the thing insured.

§ 4575. What against actual total loss covers. An insur

ance confined in terms to an actual total loss does not cover a con

structive total loss, but covers any loss which necessarily results in

depriving the insured of the possession at the port of destination of

the entire thing insured.

ARTICLE 8. -— ABANDONMENT.

§ 4576. Defined. Abandonment is the act by which after a

constructive total loss a_person insured by a contract of marine insur

ance declares to the insurer that he relinquishes to him his interest

in the thing insured.

§ 4577. When authorized. A person insured by a contract

of marine insurance may abandon the thing insured, or any particu

lar portion thereof, separately valued by the policy, or otherwise

separately insured and recover for a total loss thereof when the cause

of the loss is a peril insured against: '

1. If more than half thereof in value is actually lost or would have

to be expended to recover it from the peril.

2. If it is injured to such an extent as to reduce its value lnore

than one-half.

3. If the thing insured, being a ship, the contemplated voyage

cannot be lawfully performed without incurring an expense to the

insured of more than half the value of the thing abandoned, or with

out incurring a risk which a prudent man would not take under the

circumstances; or,

4. If, the thing insured being cargo and freightage, the voyage

cannot be performed nor another ship procured by the master within

a reasonable time and with reasonable dili ence to forward the cargo

without incurring the like expenses or risi. But freightage cannot

in any case be abandoned unless the ship is also abandoned.

§ 4578. Must be absolute. An abandonment must be neither

partial nor conditional.

§ 4579. When made. An abandonment must be made within

a reasonable time after information of the loss and after the com

mencement of the voyage and before the party abandoning has

information of its completion. -

§ 4580. When becomes ineffectual. When the information

upon which an abandonment has been made proves incorrect or the

thing insured was so far restored when the abandonment was made

that there was then in fact no total loss, the abandonment becomes

ilxetfectual.

§ 4581. Made by written notice. Abandonment is made by

giving notice thereof to the insurer which may be done orally or in

\v1‘iting.
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I

§ 4582. Requisites of notice. A notice of abandonment must

be explicit and must specify the particular cause of the abandonment;

but need state only enough to show that there is probable cause

therefor and need not be accompanied with proof of interest or of

oss.

§ 4583. Sustained only on cause specified. An abandon

ment can be sustained only upon the cause specified in the notice

thereof.

§ 4584. Equivalent to transfer. An abandonment is equiva

lent to a transfer by the insured of his interest to the insurer with all

the chances of recovery and indemnity.

§ 4585. Payment entitles insurer to salvage. If a marine

insurer pays for a loss as if it was an actual total loss, he is entitled

to whatever may remain of the thing insured or its proceeds or

salvage as if there had been a formal abandonment.

§ 4586. Insured’s agents become insurer’s on abandon

ment. Upon an abandonment acts done in good faith by those who

were agents of the insured in respect to the thing insured subsequent

to the loss are at the risk of the insurer and for his benefit.

§ 4587. Acceptance of unnecessary An acceptance of an

abandonment is not necessary to the rights of the insured and is not

to be presumed from the mere silence of the insurer upon his receiv

ing notice of abandonment.

§ 4588. Acceptance conclusive. The acceptance of an

abandonment, whether express or implied, is conclusive upon the

parties and admits the loss and sufficiency of the abandonment.

§ 4589. Accepted is irrevocable. An abandonment once

made and accepted is irrevocable, unless the ground upon which it

was made proves to be unfounded.

§ 4590. To whom freightage belongs after. On an accepted

adandonment of a ship frei htage eamed previous to the loss belongs

to the insurer thereof; but eightage subsequently earned belongs to

the insurer of the ship.

§ 4591. Refusal t0 accept. If an insurer refuses to accept a

valid abandonment, he is liable as upon an actual total loss, deducting

from the amount any proceeds of the thing insured which may have

come to the hands of the insured.

§ 4592. Rights, if abandonment omitted. If a person

insured omits to abandon he may, nevertheless, recover his actual

oss.

ARTICLE 9.—l\/IEASURE or INl)E.\iNIT\'.

§ 4593. Valuation conclusive between parties. A valua

tion in a policy of marine insurance is conclusive between the parties

thereto in the adjustment of either a partial or total loss, if the insured

has some interest at risk and there is no fraud on his part; except

that when a thing has been hypothecated by bottomry or respondentia

before its insurance and without the knowled e of the person actually

procuring the insurance, he may show the rea value. But a valuation

fraudulent in fact entitles the insurer to rescind the contract.

§ 4594. Partial loss. Liability. A marine insurer is liable

upon a partial loss only for such proportion of the amount insured

by him as the loss bears to the value of the whole interest of the

insured in the property insured.

g i608. (‘ivll 0.

§ 1609. Civil G.

§ 1610. Civil C.

§ 1611. Civil C.

§ 1612. Ci\'ll C.

§ 1613. Civil C.

§ 1614, Civil 0. V

§ 1615, (‘lvil G.

§ 1616. Civil C.

§ 1017, own c.

§ 1018. (‘ivil 0.

g 1619. own c.

§ 1620. Civll C.
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§ 11, Glvll C.

§ 1622. Civil C.

§ 1623. Clvll C.

§ 1621, Civil C.

13' 1625. Clvll C.

§ 1626, Clvll C.

§ 1627, Clvll C.

§ 1628, Civil (.‘.

§ 4696. Recovery of profits, how estimated. When profits

are separately insured in a contract of marine insurance, the insured

is entitled to recover in case of loss a proportion of such profits equiv

alent to the proportion which the value of the property lost bears to

the value of the whole.

§ 4696. How loss determined on valued policy. In case

of 9. valued policy of marine insurance on freightage or cargo, if apart

only of the subject is exposed to risk the valuation applies only in

proportion to such part.

4697. When loss of profits presumed. When profits are

va ued and insured by a contract of marine insurance, a loss of them

is conclusively presumed from a loss of the property out of which they

were expected to arise and the valuation fixes their amount.

§ 4698. How loss on open policy estimated. In estimating

a loss under an open policy of marine insurance the following rules

are -to be observed:

1. The value of a ship is its value at the beginning of the risk

including all articles or charges which add to its permanent value or

which are necessary to prepare it for the voyage insured.

2. The value of the cargo is its actual cost to the insured, when

laden on board or when that cost cannot be ascertained, its market

value at the time and place of lading, adding the charges incurred in

purchasing and placing it on board, but without reference to an

losses incurred in raising money for its purchase, or to any drawbaci

on its exportation, or to the fluctuations of the market at the port of

destination, or to expenses incurred on the way or on arrival.

3. The value of freightage is the gross freightage, exclusive of

prima e, without reference to the cost of earning it; and,

4. he cost of insurance is in each case to be added to the value

thus estimated.

§ 4699. How partial loss of cargo estimated. If a cargo

insured against partial loss arrives at the port of destination in a

damaged condition, the loss of the insured is deemed to be the same

proportion of the value, which the market price at that port of the

thing so damaged bears to the market price it would have brought if

sound.

§ 4600. Liability for repairs and labor to recover. A

marine insurer is liable for all the expenses attendant upon a loss which

forces a ship into port to be repaired; and when it is agreed that the

insured may labor for the recovery of the property the insurer is lia

ble for the expense incurred thereby; such expense in either case

being in addition to the total loss, if that afterward occurs.

§ 4601. Liability for insured’s contribution to general

average. A marine insurer is liable for a loss falling upon the

insured through a contribution in respect to the thing insured,

required to be made by him towards a general average loss called for

by a peril insured against. '

§ 4602. Subrogation of right to contribution. When a

person insured by a contract of marine insurance has a demand against

others for contribution he may claim the whole loss from the insurer,

subrogating him to his own right to contribution. But no such claim

can be made upon the insurer after the separation of the interests lia

ble to contribution, nor when the insured, having the right and oppor

tunity to enforce contribution from others, has neglected or waived

the exercise of that right.
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§ 4603. Liability for partial loss of ship. In the case of a

partial loss of a ship or its equipment the old materials are to be

applied toward payment for the new and whether-the ship is new or

old a marine insurer is liable for only two-thirds of the remaining

cost of the repairs, except that he must pay for anchors and cannon

in full and for sheathing metal at a depreciation of only two and one

half per cent for each month that it has been fastened to the ship.

C HA P T E R 6 7.

FIRE INSURANCE.

§ 4604. Rescission for alteration in use increasing risk

An alteration in the use or condition of a thing insured from that to

which it is limited by the policy, made without the consent of the

insurer, by means within the control of the insured and increasing

the risk entitles an insurer to rescind a contract of fire insurance.

§ 4605. Not if risk not increased. An alteration in the use

or condition of a thing insured from that to which it is limited by

the policy, which does not increase the risk, does not afl"ect a contract

of fire insurance.

§ 4606. When contra.ct ~una.fi‘ected, though risk in

creased. A contract of fire insurance is not affected by any act of

the insured subsequent to the execution of the policy, which does

not violate.its provisions, even though it increases the risk and is the

cause of a loss.

§ 4607. Measure Of indemnity. If there is no valuation in

the policy, the measure ofindemnity in an insurance against fire is

the full amount stated in the policy; but the effect of a valuation in

a policy of fire insurance is the same as in a policy of marine

insurance.

§ 4608. Standard policy. No fire insurance company, corpo

ration or association, their officers or agents, shall make, issue, use or

deliver for use any fire insurance policy or renewal of any fire policy

on property in this state other than such as shall conform in all par

ticulars as to blanks, size of type, context, provisions, agreements and

conditions with the printed form of contract or policy heretofore filed

in the office of the commissioner of insurance as a standard policy for

this state and no other or different provision, agreement, condition or

clause shall in any manner be made a part of such contract or policy

or be indorsed thereon or delivered therewith, except as follows,»

to-wit:

1. The name of the company, its location and place of business,

the date of its incorporation or organization, and the state or country

under which the same is organized, the amount of paid up capital

stock, whether it is a stock or mutual company, the names of its

ofiicers, the number and date of the policy; and if it is issued through

a manager or agent of the company, the words, “this policy shall not

be valid until countersigned by the duly authorized manager or agent

of the company at . . . . . . . . . . . . . .” may be printed on policies issued

on property in this state.

§ 1029. Civil c.

§ 1630. Civil (T.

§ 1631, Civ1l'C.

§ 1632, on-n c.

§ was. C1vllC.

§ 4, c. 14. 1390.

am'd.
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2. Printed or written forms of description and specifications or

schedules of the property covered by any particular policy and any

other matter necessary to express clearly all the facts and conditions

of insurance on any particular risk, which facts or conditions shall in

no case be inconsistent with or a waiver of any of the provisions or

conditions of the standard policy herein provided for, may be written

upon or attached or appended to any policy issued on property in this

state.

8. A company, corporation or association organized or incorporated

under and in pursuance of the laws of this state or elsewhere, if

entitled to do business in this state, may with the approval of the

commissioner of insurance, if the same is not already included in the

standard form as filed in the oflice of the commissioner of insurance,

print on its policies any provision which it is required by law to insert

. therein, if such provision is not in conflict with the laws of this state

‘§ 1634, (‘lvll C.

§ 1635: Civil C.

or the United States, or of the provisions of the standard form

provided for herein, but said provision shall be printed apart from the

other provisions, agreements or conditions of the policy and in type

not smaller than the body of the policy and under a separate title, as

follows: “Provisions required by law to be stated in this policy” and

he a part of said policy.

4. There may be indorsed on the outside of any policy herein pro

vided for the name, with the word “agent or agents” and place of

business, of any insurance agent or agents, either by writing, printing,

stamping or otherwise.

5. When two or more companies, each having previously complied

with the laws of this state, unite to issue a joint policy, there may be

expressed in the heading of such policy the fact of the severalty of

the contract; also the proportion of premiums to be paid to each

company and the proportion of liability which each company agrees

to assume. And in the printed conditions of such policy the neces

sary change may be made from the singular to the plural number,

when reference is had to the companies issuing such policies.

§ 4609. Construction of standard policy. Policies of insur

ance in the form prescribed by the last section shall be in all respects

subject to the same rules of construction as to their etfect or the

waiver of any of their provisions as if the form thereof had not been

prescribed.

CHAPTER es.

LIFE AND HEALTH INSURANCE.

§ 4610. When payable. An insurance upon life may be made

payable on the death of the person or on his surviving a specified

period, or periodically so long as he shall live, or otherwise contin

gently on the continuance or termination of life.

§ 4611. In whom person has insurable interest. Every

person has an insurable interest in the life and health:

1. Of himself.

2. Of any person on whom he depends wholly or in part for

education or support.
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3. Of any person under a legal obligation to him for the payment

of money, or respecting property or services, of which death or illness

might delay or prevent the performance; and, _

-1. Of any person upon whose life any estate or interest vested in

him depends.

§ 4612. Policy transferable. A policy of insurance upon life

or health may pass by transfer, will or succession to any person,

whether he has an insurable interest or not, and such person may

recover upon it whatever the insured might have recovered.

§ 4613. When notice of transfer unnecessary. Notice to

an insurer of a transfer or bequest therefor is not necessary to

preserve the validity of a policy of insurance upon life or health,

unless thereb expressly required.

§ 4614. easure of indemnity Unless the interest of a

person insured is susceptible of exact pecuniary measurement, the

measure of indemnity under a policy of insurance upon life or health

is the sum fixed in the policy.

C H A PT E R 6 9.

INDEMNITY.

§ 4615. Defined. Indemnity is a contract by which one

engages to save another from a legal consequence of the conduct of

one of the parties or of some other person.

§ 4616. Against unlawful act void. An agreement to

indemnify a person against an act thereafter to be done is void, if the

act. is known by such person at the time of doin it to be unlawful.

§ 4617. Against act done valid, unless elony. An agree

ment to indemnify a person against an act already done is valid, even

though the act was known to be wrongful, unless it was a felony.

§ 4618. Against act' of person includes agents. An agree

ment to indemnify against the acts of a certain person, applies not

.0nly to his acts and their consequences, but also to those of his

a ents.g§ 4619. Several includes each. An agreement to indemnify

several persons applies to each unless a contrary intention appears.

§’ 4620. When liable jointly with person indemnified.

One who indemnifies another person against an act to be done by the

latter, is liable jointly with the person indemnified and separately to

every person injured by such act. _

§ 4621. Rules to be applied 111 interpretation. In the

interpretation of a contract of indemnity the following rules are to be

applied, unless a contrary intention appears:

1. Upon an indemnity against liability, expressly or in other

equivalent terms, the person indemnified is entitled to recover upon

be-coming liable.

2. Upon an indemnity against claims or demands, or damages or

costs, expressly or in other equivalent terms, the person indemnified

is not entitled to recover without payment thereof. ’

§ 1636. ('l\'ll C.

§ 1637. (‘lvil c.

g mas. cm: c.

§ 1639.

§ ism. (‘ivll c.

§ 16-ll. cm: C.

§ 1642. (‘ivil ('.

§ 1643. Clvll c.

§ 1614. Civll C.

§ 164-'1. (‘ivll ('.

a|u’d.

(‘hll C.
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§ 1646. Civil C.

§ 1041, own 0.

§ 1648. own c.

§ mm, own c.

g mo, Clvll c.

§ 1651. own 0.

3. An indemnity against claims or demands, or liability, expressly

or in other equivalent terms, embraces the costs of defense against

such claims, demands or liability incurred in good faith and in the

exercise of reasonable discretion. -

-1. The person indemnifying is bound on request of the person

indemnified to defend actions or proceedings brought against the

latter in respect to the matters embraced by the indemnity; but the

person indemnified has the right to conduct such defense, if he

chooses to do so.

5. If after request the person indemnifying neglects to defend the

person indemnified, a recovery against the latter suffered by him in

good faith is conclusive in his favor against the former.

6. If the person indemnifying, whether he is a principal or a

surety in the agreement, has not reasonable notice of the action or

proceedin s against the person indemnified, or is not allowed to con

trol its de ense, judgment against the latter is only presumptive evi

dence against the former. ‘

7. A stipulation, that a judgment a ainst the person indemnified

shall be conclusive upon the person in emnifying, is inapplicable if

he had a good defense upon the merits which by want of ordinary

care he failed to establish in the action.

§ 4622. Engagement to answer for violation of duty.

Reimbursement. When one at the request of another engages to

answer _in damages, whether liquidated or unliquidated, for any viola

tion of duty on the part of the latter, he is entitled to be reimbursed

in the same manner as a surety for whatever he may pay.

4623. When sureties called bail. Upon those contracts of

in emnity which are taken in legal proceedings as security for the

performance of an obligation imposed or declared by the tribunals

andl known as undertakings or recognizances, the sureties are called

bai .

§ 4624. Obligations of bail, how governed. The obligations

of bail are governed by the statutes specially applicable thereto.

I

CHAPTER I 0.

GUARANTY.

ARTICLE 1.—DEB‘INITION or GUARANTY.

§ 4625. Defined. A guaranty is a promise to answer for the

debt, default or miscarriage of another person.

§ 4626. Knowledge of principal unnecessary A person

may become guarantor even without the knowledge or consent of the

principal.

ARTICLE 2.-—CBEATION or GUARANTY.

§ 4627. Consideration for. When ia guaranty is entered into

at the same time with the original obligation or with the acceptance

of theilatter by the guarantee and forms with that obligation a part
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of the consideration to him, no other consideration need exist. In all

other cases there must be a consideration distinct from that of the

original obligation.

§ 4628. When must be in writing. Except as prescribed by

the next section a guaranty must be in writing and signed by the

guarantor: but the writing need not express a consideration.

§ 4629. When need not be in writing. A promise to answer

for the obligation of another in any of the following cases is deemed

an original obligation of the promiser and need not be in writing:

1. \Vhen the promise is made by one who has received property

of another upon an undertaking to apply it pursuant to such promise;

or by one who has received a discharge from an obligation in whole

or in part in consideration of such promise.

2. VVhen the creditor parts with value or enters into an obligation

in consideration of the obligation in respect to which the promise is

made, in terms or under circumstances such as to render the party

making the promise the principal debtor and the person in whose

behalf it is made his surety. .

3. \Vhen the promise, being for an antecedent obligation of another,

is made upon the consideration that the party receiving it cancels

the antecedent obligation, accepting the new promise as a substitute

therefor: or upon the consideration that the party receiving it releases

the property of another from a levy or his person from imprisonment

under an execution on a judgment obtained upon the antecedent

obligation: or upon a consideration beneficial to the promiser, whether

moving from either party to the antecedent obligation or from another

person.

4. \Vl1en a factor undertakes for a commission to sell merchandise

and guarantee the sale.

5. \\'l1'en the holder of an instrument for the payment of money

upon which a third person is or may become liable to him, transfers

it in payment of a precedent debt of his, or for a new consideration,

and in connection with such transfer enters into a promise respecting

such instrument.

§ 4630. Acceptance necessary. A rnerefioifer to guarantee is

not binding until notice of its acceptance is communicated by the

guarantee to the guarantor; but an absolute guaranty is binding upon

the guarantor without notice of acceptance.

ARTICLE 3.——INTERPRE'I‘ATI()N or GUARANTY.

§ 4631. Of contract, _what implied. In a guaranty of a

contract the terms of which are not then settled, it is implied that its

terms shall be such as will not expose the guarantor to greater risks

than he would incur under those terms which are most common in

similar contracts at the place where the principal contract is to be

performed.

§ 4632. Of Obligations, what implied. A guaranty to the

efiect that an obligation is good or is collectible imports that the

debtor is solvent and that the demand is collectible by the usual legal

proceedings, if taken with reasonable diligence.

§ 4633. When not discharged by omission. A guaranty

such as is mentioned in the last section is not discharged by an

omission to take proceedings upon the principal debt or upon any

g 1652. cm: 0.

§ 16.-rs. ('l\'ll c.

§ I654. (‘ivll (‘.

§ 1635- (‘lvll C.

§ is-.6. Civil c.

§ 1657, (‘it'll 1'.
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collateral security for its payment, if no part of the debt could have

been collected thereby.

§ 4634. _When insolvency presumed from removal. In

the cases mentioned in section 4632 the removal of the principal from

the state leaving no property therein from which the obligation

might be satisfied is equivalent to the insolvency of the principal in

its efiect upon the rights and obligations of the guarantor.

ARTICLE 4.—LIABILlTY or Gmnanrons.

§ 4635. When guaranty deemed unconditional. A guar

anty is to be deemed unconditional unless its terms import some con

dition precedent to the liability of the guarantor.

§ 4636. When guarantor of payment liable.

of payment or performance is liable to the guarantee immediately

upon the default of the principal and without demand or notice.

§ 4637. Liability on conditional obligation. When one

guarantees a conditional obligation, his liability is commensurate with

that of his principal and he is not entitled to notice of the default of

the principal, unless he is unable by the exercise of reasonable dili

gence to acquire information of such default and the creditor has

actual notice thereof.

§ 4638. Limit of obligation. The obligation of a guarantor

must be neither larger in amount, nor in other respects more burden

some, than that of the principal; and if in its terms it exceeds it, it is

reducible in proportion to the principal obligation.

§ 4639. Not liable on principal’s unlawful contract. A

guarantor is not liable if the contract of the principal is unlawful, but

he is liable, notwithstanding any mere personal disability of the prin

cipal, though the disability is such as to make the contract void

against the principal.

A guarantor

ARTICLE 5.—-—CONTI2\'['II\'G GUARANTY.

§ 4640. Defined. A guaranty relating to a future liability of

the principal under successive transactions, which either continue his

liability or from time to time renew it after it has been satisfied is

called a continuing guaranty.

§ 4641. When may be revoked. A continuing guaranty may

be revoked at any time by the guarantor in respect to future trans

actions, unless there is a continuing consideration as to such trans

actions which he does not renounce.

ARTICLE 6.——EXONERATXON '01~‘ GUARANTOBS.

§ 4642. When exonerated. A guarantor is exonerated, except

so far as he may be indemnified by the principal, if by any act of the

creditor without the consent of the guarantor the original obligation of

the principal is altered in any respect, or the remedies or rights of the

creditor against the principal in respect thereto in any way impaired

or suspended. _

§ 4643. Preceding section limited. Apromise by a creditor,

which for any cause is void, or voidable by him at his option, does

not alter the obligation or suspend or impair the remedy within the

meaning of the last section.
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§ 4644. Guarantor once exonerated not liable. The

rescission of an agreement altering the original obligation of a debtor

or impairing the remedy of a creditor does not restore the liability of

a guarantor who has been exonerated by such agreement.

§ 4645. Part performance, proportional exoneration. The

acceptance by a creditor of anything in partial satisfaction of an

obligation reduces the obligation of a guarantor thereof in the same

measure as that of the principal, but does not otherwise affect it.

§ 4646. More delay no exoneration. Mere delay on the

part of a creditor to proceed against the principal or to enforce any

other remedy does not exonerate a guarantor.

§ 4647. Liability of guarantor indemnified. A guarantor,

who has been indemnified by the principal, is liable to the creditor

to the extent of the indemnity, notwithstanding that the creditor

without the assent of the guarantor may have modified the contract

or released the principal. .

§ 4648. Principal discharged by law no exoneration. A

guarantor is not exonerated by the discharge of his principal by

operation of law without the intervention or omission of the creditor.

C H A P T E R 7 1.

SURETYSHIP.

Aarrcns 1. -— W110 ARE Sussrms.

§ 4649. Defined. A surety is one who at the request of another

and for the purpose of securing to him a benefit becomes responsible

for the performance by the latter of some act in favor of a third per

son or hypothecates property as security therefor.

§ 4650. Surety appearing as principal. One who appears

to be a principal, whether by the terms of a written instrument or

otherwise, may show that he is in fact a surety except as a ainst per

sons who have acted on the faith of his apparent character 0%principal.

ARTICLE 2.——LIABILITY or Sunsrrss.

§ 4651. Express terms govern. A surety cannot be held

beyond the express terms of his contract and if such contract pre

scribes a penalty for its breach, he cannot in any case be liable for

more than the penalty.

§ 4652. How terms of contract interpreted. In inter

preting the terms of a contract of suretyship the same rules are to be

observed as in the case of other contracts.

§ 4653. Is surety after judgment. Notwithstanding the

recovery of judgment by a creditor against a surety, the latter still

occupies the relation of surety.

g 1668. own 0.

5 1669. own c.

5 1670. own 0.

Q1671. own C.

§ 1672. Clvil C.

§ 1673. Civil G.

g 1674, Civil c.

Q 1675. own 0.

§ 1676, Clvll C.

§ 1617. Civil C.
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§ 4654. Exonerated by performance or ofi‘er. Performance

of the principal obligation or an offer of such performance duly made

as provided in this code exonerates a surety.

§ 4655. How exonerated. A surety is exonerated:

1. In like manner with a guarantor.

2. To the extent to which he is prejudiced by any act of the cred

itor which would naturally prove injurious to the remedies of the

surety or inconsistent with his rights or which lessens his security; or,

3. To the extent to which he is prejudiced by an omission of the

creditor to do anything when required by the surety which it is his

duty to do. -

ARTICLE 3.-—R1csrs or Svmrrms.

§ 4656. Same as guarantor. A surety has all the rights of a

guarantor whether he becomes personally responsible or not.

§ 4657. May require proceedings against principaL A

surety may require his creditors to proceed against the principal or to

pursue any other remedy in his power, which the sure cannot him
self pursue and which would lighten his burden; and ify in such case

the creditor -neglects to do so, the surety is exonerated to the extent

to which he is thereby prejudiced. ‘

§ 4658. May compel principal to perform. A surety may

compel his principal to perform the obligation when due.

§ 4659. Principal bound to reimburse surety. If a surety

satisfies the principal obligation, or any part thereof, whether with

or without legal proceedin s, the principal is bound to reimburse

what he has disbursed, inc uding necessary costs and expenses; but

the surety has no claim for reimbursement against other persons.

though they may have been benefited by his act except as prescribed

by the next section.

§ 4660. Entitled to same remedies as creditor. Contri

bution. A suret upon satisfying the obligations of the principal

is entitled to en orce every remedy, which the creditor then has

against the principal to the extent of reimbursing what he has ex

pended-, and also to require all his cosureties to contribute thereto

without regard to the order of time in which the became such.

§ 4661. Subrogated to rights of creditors. A surety is

entitled to the benefit of every security for the performance of the

principal obligation held by the creditor or by a cosurety at the time

of entering into the contract of suretyship or acquired by him after

wards, whether the surety was aware of the security or not.

4662. Hypothecated property of principal first applied.

W enever property of a surety is hypothecated with the property of

the rincipal, the surety is entitled to have the property of the prin

cip first applied to the discharge of the obligation.

ARTICLE 4. ——RlGl-ITS OF CREDITORS.

§ 4663. Entitled to surety’s securities. A creditor is en

titled to the benefit of everything which a surety has received from

the debtor by way of security for the performance of the obligation

and may upon the maturity of the obligation compel the application

of such security to its satisfaction.
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ARTICLE 5.-—LErr1-:1: or CREDIT.

§ 4664. Defined. A letter of credit is a written instrument

addressed by one person to another, requesting the latter to give

credit to the person in whose favor it is drawn.

§ 4665. May be to several. A letter of credit may be

addressed to several persons in succession.

§ 4666. To Whom Writer liable. The writer of a letter of

credit is upon the default of the debtor liable to those who gave credit

in compliance with its terms.

5 4667. Classified and classes defined. A letter of credit is

either general or special. VVhen the request for credit in a letter is

addressed to specified persons b name or description the letter is

special. All other letters of ere it are general.

§ 4668. Authority conferred by general. A general letter of

credit gives any person to whom it may be shown authorit to comply

with its requests and by his so doing it becomes as to im of the

same effect as if addressed to him by name.

§ 4669. Successive credits. Several persons may successively

give credit upon a general letter.

§ 4670. When continuing guaranty. If the parties to a

letter of credit appear by its terms to contemplate a course of future

dealing between the parties, it is not exhausted by giving a credit even

to the amount limited by the letter, which is subsequently reduced or

satisfied by payments made by the debtor, but is to be deemed a con

tinuing guaranty.

§ 4671.. Notice unnecessary unless provided. The writer

of a letter of credit is liable for credit given upon it without notice to

him, unless its terms express or imply the necessity of giving notice.

§ 4672. Credit given must agree with letter. If a letter of

credit prescribes the persons by whom or the mode in which the

credit is to be given, or the term of credit, or limits the amount

thereof, the writer is not bound except for transactions which in these

respects conform strictly to the terms of the letter.

CHA["l‘ER 72.

LIENS IN GENERAL.

ARTICLE l.—-DEFINITION or Llsss.

§ 4673. Defined. A lien is a charge imposed upon specific

property by which it is‘ made security for the performance of an act.

_ 4674. Classified. Liens are either general or special.

4675. General. A general lien is one which the holder

thereof is entitled to enforce as a security for the performance of all

the obligations, or all of a particular class of obligations, which exist

in his favor against the owner of the property.

§ I688. Civil ('.

§ 16\!~. Clvll C.

§ 1024:. (Ylvll G.

§ 1-ml. on-u e.

§ I692, Clvll C.

§ 16919. Civil O.

§ 1694. Clvil C.

§ 1».-.-.. cm: (2.

§ Iliwi. Civil 0.
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§ wen. en-n e.
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§ 4676. Special. A special lien is one which the holder thereof

can enforce only as a security for the performance of a particular act

or obligation and of such obligations as may be incidental thereto.

When the holder of a special lien is compelled to satisfy a prior lien

for his own protection, he may enforce payment of the amount so paid

by him as a part of the claim for which his own lien exists.

§ 4677. Certain hens subject to this chapter. Contracts of

mortgage, pledge, bottomry or re-spondentia are subject to all the

provisions of this chapter.

ARTICLE 2.—GaEA'r10N or Lisss.

§ 4678. How created. A lien is created:

1. By contract of the parties; or,

2. By operation of law.

§ 4679. By operation of law. No lien arises by mere opera

tion of law until the time at which the act to be secured thereby

ought to be performed.

§ 4680. Lien on future interest. An agreement may be

made to create a lien upon property not yet acquired by the party

agreeing to give the lien, or not yet in existence. In such case the

lien agreed for attaches from the time when the party agreeing to

give it acquires an interest in the thing to the extent of such interest

§ 4681. Upon crops limited. A lien by contract upon crops

shall attach only to the crop next maturing after the delivery of such

contract.

§ 4682. Obligations not in existence. A lien may be created

by contract to take immediate effect as security for the performance

o obligations not then in existence.

ARTICLE 3.— Errrzcr or LIENS.

§ 4683. Transfer no title. Notwithstanding an agreement to

the contrary, a lien or a contract for a lien transfers no title to the

property subject to the lien.

§ 4684. Contracts for forfeiting property subject to void. -

All contracts for the forfeiture of property subject to a lien in satis

faction of the obligation secured thereby and all contracts in restraint
of the right of redemption from a lien are void. i

§ 4686. Does not imply obligation to perform. The crea

tion of a lien does not of itself imply that any person is bound to

perform the act for which the lien is a security.

§ 4686. Not security for other than original obligations.

The existence of a lien upon property does not of itself entitle the

person in whose favor it exists to a lien upon the same property, for

the performance of any other obligation than that which the lien

originally secured.

§ 4687. Extent of compensation to holder. One who holds

property by virtue of a lien thereon is not entitled to compensation

from the owner thereof for any trouble or expense which he incurs

respecting it, except to the same extent as a borrower under sections

4048 and 4049.
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ARTICLE 4.—PRIORITY or LIENS.

§ 4688. Priority according to date. Other things being

equal, different liens upon the same property have priority according

to the time of their creation except in cases of bottomry and respon

dentia.

§ 4689. Mortgage for price prior to all. A mortgage given

for the price of real property at the time of its conveyance has priority

over all other liens created against the purchaser, subject to the

operation of the recording laws.

§ 4690. Order of resort for payment. When one hasa lien

upon several things and other persons have subordinate liens upon,

or interests in some but not all of the same thin s, the person having

the prior lien, if he can do so without the risk 0 loss to himself or of

injustice to other persons, must resort to the property in the follow

ing order, on the demand of any party interested:

1. To the things upon which he has an exclusive lien.

1 2. To the things which are subject to the fewest subordinate

lens.

_ 3. In like manner inversely to the number of subordinate liens

upon the same thing; and, ~

4. VVhen several things are within one of the foregoin classes,

and subject to the same number of liens, resort must be ha :

(a) To things which have not been transferred since the prior

lien was created.

(b) To the things which have been so transferred without a val

uable consideration; and,

(c) To the things which have been so transferred for a valuable

consideration in the inverse order of the transfers.

ARTICLE 5.-—REDEMPTION or L11~:Ns.

§ 4691. Redemption by whom and when made. Every

person having an interest in property, subject to'a lien, has a right to

redeem it from the lien, at any time after the claim is due and before

his right of redemption is foreclosed.

§ 4692. Inferior lien holder may redeem. Subrogation.

Onle; who has a lien inferior to another upon the same property has a

rig t: _ _

1. To redeem the property in the same manner as its owner might

from the superior lien; and,

2. To be subrogated to all the benefits of the superior lien when

necessary for the protection of his interests, upon satisfying the claim

secured thereb .

§ 4693. Iiow made. Redemption from a lien is made by per

forming the act for the performance of which it is a security, and

payin the damages if any, to which the holder of the lien is entitled

for de y, or by offering to perform such act and pay such damages;

provided, that if the act requires the delivery of money, property or

a conveyance of property the same shall be deposited and notice

thereof given as provided in section 3818.

Q 1711. (‘i\'ll C.

§ 1712. Cl\‘ll (‘.
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ARTICLE 6.—EXTINCTION or LIENS.

§ 4694. Deemed accessory to act secured. A lien is to be

deemed accessory to the act for the performance of which it is a.

security, whether any person is bound for such performance or not.

and is extinguishable in like manner with any other accessory obli

gation.

§ 4696. Extinguished by sale of property. What defend

ant may show in conversion. The sale of any property on which

there is a lien in satisfaction of the claim secured thereby, or, in case

of personal property its wrongful conversion by the person holding

the lien extinguishes the lien thereon; provided, however, that in an

action for the conversion of personal property the defendant may

show in mitigation of damages the amount due on any lien to which

the plaintifl”s rights were subject, and which was held or paid by the

defendant or any person under whom he claims.

§ 4696. Not extinguished by mere lapse of time. A lien

is not extinguished by the mere lapse of the time within which under

the provisions of the code of civil procedure an action can be brought

upon the principal obligation.

§ 4697. Not extinguished by partial performance. The

partial performance of an act secured by a lien does not extinguish

the lien upon any part of the property subject thereto, even if it is.

divisible.

§ 4698. By restoration of property if lien dependent on

possession. The voluntary restoration of property to its owner by

the holder of a lien thereon, dependent upon possession, extinguishes

the lien as to such property, unless otherwise agreed by the parties

and extinguishes it, notwithstanding any such agreement, as to cred

itors of the owner and persons subsequently acquiring title to the

property, or a lien thereon, in good faith and for a good consideration.

C H A P T ER 7 3.

MORTGAGE.

ARTICLE 1.—MOBTGAGE IN GENERAL.

§ 4699. Defined. Formalities necessary. Mortgage is a.

contract by which specific property is hypothecated for the perform

ance of an act without the necessity of a change of possession. A

mortgage of real property can be created, renewed or extended only

by writing, executed with the formalities required in the case of a

grant of real property.

§ 4700. Lien special. Independent of possession. The

lien of a mortgage is special, unless otherwise expressly agreed and

is independent of possession.

872



Jfortgagc. CIVIL CODE. §§ 4701-4113

§ 4701. What transfers deemed mortgage. Every transfer

of an interest in property. other than in trust, made only as a security

for the performance of another act is to be deemed a mortgage, except

when in the case of personal property, it is accompanied by an actual

change of possession in which case it is deemed a pledge.

§ 4702. Bottomry and respondentia not afiected. Con

tracts of bottomry or respondentia, although in the nature of mort

gages are not affected by any of the provisions of this chapter.

§ 4703. When transfer may be shown to be mortgage.

The fact that a transfer was made subject to a defeasance on a condi

tion, may, for the purpose of showing such transfer to be a mortgage,

be proved, except as against a subsequent purchaser or incumbrancer

for value and without notice, though the fact does not appear by the

terms of the instrument.

§ 4704. What may be mortgaged. Any interest in propert

which is capable of being transferred may be mortgaged. '

§ 4705. After acquired title subject to. Title acquired by

the mortgagor subsequent to the execution of the mortgage inures to

the mortgagee as security for the debt in like manner as if acquired

before the execution.

§ 4706. Not bound to perform act secured without cov

enant. A mortgage does not bind the mortgagor personally to per

form the act for the performance of which it is a security, unless

there is an express covenant therein to that effect.

§ 4707. Assigning debt carries security. The assignment

of a debt secured by a mortgage carries with it the security.

§ 4708. On property adversely held. A mortgage may be

created upon property held adversely to the mortgagor. A mortgage

of property held adversely to the mortgagor takes effect from the

time at which he or one claiming under him obtains possession of

the property, but has precedence over every lien upon the mortga or’s

interest in the property, created subsequently to the recording o the

mortgage.

§ 4709. May confer power of sale. A power of sale may

be conferred by a mortgage upon the mortgagee or any other person,

to be exercised after a breach of the obligation for which the mort

ga e is a security.

_' 4710. Such power a trust. A power of sale under a mort

gage is a trust and as to real property can be executed only in the

manner prescribed by the code of civil procedure.

§ 4711. Requisites of power of attorney to execute.

power of attorney to execute a mortga e must be in writing sub

scribed, acknowledged or proved, certifie and recorded in like manner

as powers of attorney for grants of real property.

§ 4712. Lien on everything grant would pass. A mort

gage is a lien upon everything that would pass by a grant of the prop

erty and upon nothing more. ‘

§ 4713. Against all claiming under mortgagor. Excep

tion. A mort age is a lien upon the property mortgaged in the hands

of every one claiming under the mortgagor subsequently to its execu

tion, except purchasers and incumbrancers in good faith without

notice and for value and except as otherwise provided by article 3 of

this chapter.

A
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§ 4714. Mortgages not entitled to possession. A mortgage

does not entitle the mortgagee to the possession of the property.

unless authorized by the express terms of the mortgage; but after

the execution of a mortgage the mortgagor may agree to such change

of possession without a new consideration. No person whose interest

is subject to the lien of a mortgage may do any act which will sub

stantially impair the mortgagee’s security. .

§ 4715. Foreclosure. A mortgagee may foreclose the right of

redemption of the mortgagor in the manner prescribed by the code of

civil procedure.

§ 4716. Record of assignment. How record operates.

An assignment of a mortgage may be recorded in like manner as a

mortgage and such record operates as notice to all persons subse

quently deriving title to the mortgage from the assignor.

§ 41717. Of what such record not notice. When the mort

gage is executed as security for money due or to become due on a

promissory note, bond or other instrument designated in the mort

gage, the record of the assignment of the mortgage is not of itself

notice to a mortgagor, his heirs or personal representatives so as to

invalidate any payment made by them or either of them to the person

holdin such note, bond or other instrument.

§ 4 18. How recorded mortgage discharged by entry. A

recorded mortgage may be discharged by an entry in the margin of

the record thereof, signed by the mortgagee or his personal repre

sentative or assignee, acknowledging the satisfaction of the mortgage,

in the presence of the register who must certify the acknowledgment

in form substantially as follows:

Signed and acknowledged before me this . . . . . . . .day of . . . . . . . . . .

in the year . . . . . . . .

A. B., Register.

§ 4719. How by mortgag-ee’s certificate. A recorded mort

age, if not discharged as provided in the preceding section, must be

discharged upon the record by the officer having custody thereof, on

the presentation to him of a certificate signed by the mortgagee, his

personal representatives or assigns, acknowledged or proved and certi

fied as prescribed by the chapter on recording transfers, stating that

the mortgage has been paid or otherwise satisfied and discharged.

4720. Discharge by foreign executor or administrator.

W en an executor or administrator shall be appointed in any other

state or foreign country, on the estate of any person not a resident of

this state at the time of his decease, and no executor or administrator

thereon shall have been appointed in this state, such foreign executor

or administrator, upon filing in the ofiice of the register of deeds of

any county in which any mortgage held by the estate of such deceased

person is filed or recorded an authenticated copy of his appointment,

may execute, acknowledge and deliver a certificate of discharge of

such mortgage the same as and with like effect as executors and

administrators appointed under the laws of this state may do.

§ 4721. Discharge by heir or legatee. Any heir or iegatee

of such deceased person, residing within or without the state, upon

recording in the ofiice of the register of deeds an authenticated copy

of the judgment or decree of the court, transferring to such heir or

iegatee ihc ownership of any such mortgage may, in like manner and

with like effect, satisfy or release such mortgage.
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5‘ 4722. Discharge by foreign guardian of minor. Any

guardian appointed in any other state or foreign country of a minor

holding and owning a mortgage upon property in this state, upon

filing in the ofiice of the register of deeds of the county in which the

property is situated an authenticated copy of his appointment as

guardian and the same proof of the ownership of such mortgage as is

required in the last section, may in like manner and with like effect

satisfy or release such mortgage. '

§ 4723. Such certificate must be recorded. A certificate of s ms. Ch-11 <1

the discharge of a mortgage and a proof or acknowledgment thereof

must be recorded at length and a reference made in the record to the

book and page where the mortgage is recorded and in the minute of

the discharge lnade upon the record of the mortgage, to the book and

page where the discharge is recorded.

§ 4724. When mortgage satisfied mortgagee must on § 1135. (_‘i\'ll 1'.
demand discharge. Penalty. When any mortgage or lien upon am '1'

property has been satisfied, the owner of such mortgage or lien must

immediately on demand of the owner of the propert execute and

deliver to him a certificate of the discharge thereof, an must at the

expense of the owner of the property acknowledge the execution

thereof so as to entitle it to be recorded or he must enter satisfaction

or cause satisfaction of such mortgage or lien to be entered of record:

and any owner of any mortgage or lien, who refuses to execute and

deliver to the owner of the property covered by the mortgage or lien

the certificate of discharge and to acknowledge the execution thereof

or to enter satisfaction or cause satisfaction to be entered of the mort

gage or lien as provided by law, is liable to the owner of such prop

erty or his assignee or legal representatives for all dama es which he

or they may sustain by reason of such refusal, and shal also forfeit

to him or them the sum of one hundred dollars.

ARTICLE 2.—i\’l0RTGAGE or REAL PROPERTY.

§ 4725. Form. A mortgage of real property may be made in gms. Civil ('.

substantially the following form: _

This mortgage made the day of . . . . . . .., in the year . . . . ..

by A. B., of . . . . . . . . . . . ., mortgagor, to C. D., of . . . . . . . . . . . ., mort

g ee, witnesseth:

hat the mortgagor mortgages to the mortga ee (here describe the

property) as security for the payment to him 0? . . . . . . . . . . . . dollars,

on or before the . . . . .. day of . . . . . ..'., in the year . . . . . . .. with

interest thereon (or as security for the payment of an obligation,

describing it, etc.) » A. B.

§ 4726. When devisee must satisfy mortgage out of his § 17:41. (_‘i\'ll ('.

property. When real property, subject to a mortgage, passes by

succession or will, the successor or devisee must satisfy the mortgage

out of his own property without resorting to the executor or adminis

trator of the mortgagor, unless there is an express direction in the

will of the mortgagor that the mortgage shall be otherwise paid.

§ 4727. Executed, etc., like grant. Mortgages of real prop- § ms. rlvll 1'.

erty may be acknowledged or proved, certified and recorded in like

manner and with like effect as grants thereof.

§ 4728. To whom record notice. The record of a mortgage §1'i39, (‘ivil 1'.

duly made operates as notice to all subsequent purchasers and

incumbrancers.
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§ 4729. Separate paper showing grant intended as mort

gage must be recorded. Every grant of real property or of any

estate therein which appears by any other writin to be intended as a

mortgage within the meaning of chapter 72 0 this code must be

recorded as a mortgage; and if such grant and other writing explan

atory of its true ‘character are not recorded together at the same time

and place, the grantee can derive no benefit from such record.

§ 4730. Defeasance must be recorded. When a grant of

real property purports to be an absolute conveyance, but is intended

to be defeasible on the performance of certain conditions such grant

is not defeated or affected as against any person other than the

grantee or his heirs or devisees or persons havin actual notice,

unless an instrument of defeasance duly executed and acknowledged,

shall have been recorded in the ofiice of the register of deeds of the

county where the property is situated.

ARTICLE 3.—l\/IORTGAGE or PERSONAL Paoesarr.

§ 4731. Form. A mortgage of personal property may be made

in substantially the following form:

This mortgage made the day of . . . . .., in the year .. . . by

A. B., of . . . . . . . ., by occupation . . . . . . . ., mortgagor, to C. D. . . . . .

. . . . of . . . . . . . ., by occupation a . . . . . . . ., mortgagee, witnesseth:

That the mortgagor mortgages to the mortgagee (here describe the

property) as security for the payment to him of . . . . . . .. dollars on

(or before) the .. . . day of . . . . . . .., in the year .. . ., with interest

thereon (or security for the payment of a note or obligation describ

ing it, etc.) A. B.

4732. Conditional sales must be in writing and filed.

Al reservations of the title to personal property, as security for

the purchase money thereof, shall, when the possession of such

property is delivered to the vendee, be void as to subsequent creditors

without notice and purchasers and incumbrancers in good faith and

for value, unless such reservation is in writing and filed and indexed

the same as a mortgage of personal property. In indexing such

instruments the register of deeds shall treat the purchaser as mortga

gor and the vendor as mortgagee.

§ 4733. Void as to whom, unless filed. A mortgage of per

sonal property is void as against creditors of the mor or and sub

sequent purchasers and incumbrancers of the property in good faith

for value, unless the original or an authenticated copy thereof is filed

hy depositing the same in the ofiice of the register of deeds of the

county where the property mortgaged, or.any part thereof, is at such

time situated.

§ 4734. Filing, notice to whom.- The filing ofa mortgage of

personal property in conformit with the provisions of this article

operates as notice thereof to all subsequent purchasers and incum

brancers of so much of said property as is at the time mentioned in

the preceding section, situated in the county or counties wherein such

mortgage or an authenticated copy thereof is filed.

§ 4735. Where property in transit deemed to be. For

the purposes of this article property in transit from the possession of

the mortgagee to the county of the residence of the mortgagor or to

a location for use is during a reasonable time for transportation to be

taken as situated in the county in which the mortgagor resides, or
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where it is intended to be used. For a like purpose personal property

used in conducting the business of a common carrier is to be taken

as situated in the county in which the principal ofiice or place of

business of the carrier is located.

4736. Valid only as to property in county. Filing in

0t er counties. A single mortgage of personal property embracing

several things of such character, or so situated, that by the provisions

of this article, separate mortgages upon them would be required to

be filed in different counties is only valid in respect to the things as

to which it is duly filed; but a copy of the original mortgage may be

authenticated by the register of deeds in whose office it is filed, and

such copy be filed in any other count with the same effect as to the

property therein that the original cou d have been.

§ 4737. HOW renewed. A mortgage of personal property

ceases to be valid as against creditors of the mortgagor, and subse

quent purchasers or incumbrancers in good faith after the expiration

of three years from the filing thereof, unless within ninety days next

preceding the expiration of such term a copy of the mortgage and a

statement of the amount of existing debt for which the mortgagee or

his assignee claims a lien, sworn to and subscribed by him, his agent

or attomey, are filed anew in the ofiice of the register of deeds in the

county in which the mortgage was originally filed and in like manner

the mortgage and statement of debt must be again filed every three

years or it ceases to be valid as against the parties above mentioned.

§ 4738. How executed. A mortgage of personal property

must be signed by the mortgagor in the presence of two persons who

must sign the same as witnesses thereto and no further proof or

acknowledgment is required to admit it to be filed.

§ 4739. Duty of register of deeds. Cancellation. The

register of deeds of each of the several counties must receive and file

all such instruments as are olfered to him and must keep the same in

his ofiice in regular and orderly file for the public information and

must not permit them, or any of them, to be removed from his oifice

until canceled. Every such mortgage may be canceled by the reg

ister of deeds upon the presentation to him of a receipt for the sum,

money or property secured, or an acknowledgment of satisfaction

thereof signed by the mortgagee.

§ 4740. Registry index. Every register of deeds with whom

any such mortgage or authenticated copy thereof is filed must indorse

a number upon the same in regular order to ether with the time of

receiving the same and must enter the name 0 every party thereto in

a book kept for that purpose alphabetically, placing mortgagors and

mortgagees under a separate head and stating in separate columns,

opposite each name, the number indorsed upon the mortgage, the date

thereof and of the filing, the amount secured thereby, a brief of the

substance thereof not otherwise entered and the time at which it is

due. A mortgage is not to be deemed defectively filed by reason of

any errors in the copy filed which do not tend to mislead a party

interested; and the negligence of the oflicer with whom a mortgage is

filed does not prejudice the rights of the mortgagee.

§ 4741. When mortgagee may take and dispose of prop

erty. If the mortgagor voluntarily removes or permits the removal

of the mortgaged property from the county in which it was situated

at the time it was mortgaged, the mortgagee may take possession and

§ 1747. Clvll (‘.

£"I"_‘; ess;
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dispose of the property as a pledge for the payment of the debt,

though the debt is not due.

§ 4742. Where ship mortgage recorded. No mortgage of

any ship or vessel, or part thereof, of the United States shall be valid

against any person, other than the mortgagor, his heirs and devisees

and persons having actual notice thereof, unless such mortgage is

recorded in the oifice of the collector of customs where such vessel is

re 'stered or enrolled. -

4743. Provisions inapplicable to ship mortgages. Sec

tions 4T33 _to 4741 inclusive of this article do not apply to any mort

gage of a ship or vessel, or any part thereof, which is required as

above by act of congress to be recorded in a particular place or

manner.

C H A PT E R

PLEDGE.

74.

§ 4744. Defined. Pledge is a deposit of personal property by

way of security for the performance of another act.

§ 4745. What contracts deemed pledge. Every contract by

which the possession of personal property is transferred as security

only is to be deemed a pledge.

§ 4746. Lien dependent on possession. The lien of a pledge

is dependent on posession and no pledge is valid until the property

pledged is delivered to the pledgee or to a pledge holder as herein

after prescribed.

§ 4747. Includes increase. The increase of property pledged

is pledged with the property.

§ 4748. Lien may be pledged. One who has a lien upon

property may pledge it to the extent of his lien.

§ 4749. By one allowed to assume apparent ownership.

One who has allowed another to assume the apparent ownership of

property for the purpose of making any transfer of it cannot set up

his own title to defeat a pledge of the property made by the other

to a pledgee, who received the property in good faith in the ordinary

course of business and for value.

§ 4750. To secure another’s obligation. Property may be

pledged as security for the obligation of another person than the

owner and in so doing the owner has all the rights of a pledgor for

himself except as hereinafter stated.

§ 4751. Deposit with pledge holder. A pledgor and pledgee

may agree upon a third person with whom to deposit the property

pledged, who, if he accepts the deposit, is called a pledge holder.

§ 4752. Withdrawal of property pledged for- another.

One who pledges property as security for the obligation of another‘

cannot withdraw the property pledged otherwise than as a pledgor for

himself might;pand, if he receives from the debtor a consideration for

the pledge, he cannot withdraw it without his consent.

§ 4753. Exoneration of pledge holder. A pledge holder for

reward cannot exonerate himself from his undertaking, and a gratu

itous pledge holder can do so only by giving reasonable notice to the
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pledgor and pledgee to appoint a new pledge holder and i11 case of

their failure to agree by depositing the property pled ed with some

impartial person, who will then be entitled to a reasonaile compensa

tion for his care of the same.

§ 4764. Pledge holder must enforce pledgee’s rights. A

pledge holder must enforce all the rights of the pledgee, unless

authorized by him to waive them.

§ 4766. Liability of pledgee or pledge holder. A pledgee.

or a pledge holder for reward, assumes the duties and liabilities of a

depositary for reward.

§ 4766. Liability of gratuitous pledge holder. A gratuitous

pledge holder assumes the duties and liabilities of a gratuitous deposi

tary. -

§ 4767. Pledgee’s rights on fraudulent misrepresentation

of Value. When a debtor has obtained credit, or an extension of

time by a fraudulent misrepresentation of the value of the property

pledged by or for him, the creditor may demand a further pledge to

correspond with the value represented; and in default thereof may

recover his debt immediately, though it is not actually due.

§ 4768. Sale when performance due. When performance of

the act for which a pledge is given is due in whole or in part, the

pledgee may collect what is due him by a sale of the property pledged,

subject to the rules and exceptions hereinafter prescribed.

§ 4769. Demand necessary. Before property pledged can be .

sold and after performance of the act for which it is security is due

the pledgee must demand performance thereof from the debtor, if the

debtor can be found.

§ 4760. Notice to pledgor of sale. A ple(lgee must give

actual notice to the pledgor of the time and place at which the prop

erty pledged will be sold at such a reasonable time before the sale as

will enable the pledgor to attend.

§ 4761. Waiver of such notice. Notice of sale may be waived

by a pledgor at any time; but is not waived by a mere waiver of

-demand of performance.

§ 4762. How demand waived. A debtor or pledgor waives a

demand of performance as a condition precedent to a sale of the

property pledged by a positive refusal to perform after performance

is due, but cannot waive it in any other manner except by contract.

§ 4763. Sale by public auction. The sale by a pledgee‘ of

property pledged must be made by public auction in the manner and

upon the notice to the public usual at the place of sale in respect to

auction sales of similar property and must be for the highest obtain

able price.

§ 4764. Cannot sell evidence of debt. Exception. A

pledgee cannot sell any evidence of debt pledged to him, except the

obligations of govemments, states or corporations; but he may collect

the same when due.

§ 4766. When pledgor may require sale. Whenever prop

erty pledged can be sold for a price sutlicient to satisfy the claim of

the pledgee, the pledgor may require it to be sold and its proceeds to

be applied to such satisfaction when due.

§ 4766. Application of proceeds. Aftera pledgee has lawfully

sold property pledged, or otherwise collected its proceeds he may

§ new. Clvll c.

§ inn. cu-u c.
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deduct therefrom the amount due under the principal obligation and

the necessary expenses of sale and collection; and must pay the

surplus to the pledgor on demand.

§ 4767. Same. \\'hen property pledged is sold by order of the

pledgor before the claim of the pledgee is due the latter may retain

out of the proceeds all t_hat can possibly become due under his claim

until it becomes due.

§ 4768. When pledges cannot purchase. A pledges or

pledge holder cannot purchase the property pledged except by direct

dealing with the pledgor.

§ 4769. Foreclosure. Instead of sellin property pledged as

hereinbefore provided a pledgee may foreclose t 1e right of redemption

by a judicial sale under the direction of a competent cour_t.; and in

that case may be authorized by the court to purchase at the sale.

CHAP'1‘F}li. 7 5.

BOTT().\IRY.

§ 4770. Defined. Bottomry is a contract by which a ship or

its freightage is hypothecated as security for a loan, which is to be

repaid only in case the ship survives a particular risk, voyage or

)9-l'l0(l.
I § 4771. Hypothecation by owner of ship. The owner of a

ship may hypothecate it or its freightage upon bottomry for any law

ful purpose and at any time and place.

§ 4772. By master for what only. The master of a ship

may hypothecate it upon bottomry only for the pur-pose of procuring

repairs or supplies which are necessary for accomplishing the objects

of the vo age or for securing the safety of the ship.

§ 477 . Same; when only. The master of a ship can hypoth

ecate it upon bottomry only. when he cannot otherwise relieve the

necessities of the ship and is unable to reach adequate funds of the

owner or to obtain any upon the personal credit of the owner and

when previous communication with him is precluded by the urgent

necessity of the case. _ _

§ 4774. Hypothecation of frerghtage by master. The

master of a ship may hypothecate freightage upon bottomry under

the same circumstances as those which authorize an hypothecation of

the ship by him. _

§ rm. Civil c.

§ 172$. Civil (‘.

§ 17b9, Civil (‘.

§ 4775. Interest higher than legal rate. Upon a contract

of bottomry the parties may lawfully stipulate for a rate of interest

higher than that allowed by the law upon other contracts. But

a competent court may reduce the rate stipulated when it appears

unjustifiable and exorbitant.

§ 4776. When enforceable, though unauthorized. A lender

upon a contract of bottomry made by the master of a ship as such

may enforce the contract, though the circumstances necessary to

authorize the master to hypothecate the ship did not in fact exist. if

after due diligence and inquiry the lender had reasonable grounds to

believe and did in good faith believe in the existence of such circum

stances.
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§ 4777. Certain stipulation as to liability void. A stipu

lation in a contract of bottomry imposing any liability for the loan

independent of the maritime risks is void.

§ 4778. Recovery in case of loss. In case of a total loss of

the thing hypothecated from a. risk to which the loan was subject the

lender upon bottomry can recover nothing; in case of a partial loss he

can recover only to the extent of the net value to the owner of the

part saved. -

§ 4779. When loan due. Unless it is otherwise expressly

agreed a bottomry loan becomes due immediately upon the termina

tion of the risk, although a term of credit is specified in the contract.

§ 4780. Lien lost by delay in enforcing. A bottomry lien

is independent of possession andis lost by omission to enforce it

Within a reasonable time.

§ 4781. Preferred to all liens except what. A bottomry

lien, if, created out of a real or apparent necessity in good faith, is

preferred to every other lien or claim upon the same thing, excepting

only a lien for seamen’s wages, a subsequent lien of material men for

supplies or repairs indispensable to the safety of the ship and a sub

sequent lien for salvage.

§ 4782. When last preferred. Of two or more bottomry liens

on the same subject the latter in date has preference if created out of

necessity. '

C H A P T E R 7 6 .

RESPONDENTIA.

§ 4783. Defined. Respondentia is a contractby which a cargo,

or some part thereof, is hypothecated as security for a loan, the repay

ment of which is dependent on maritime risk.

§ 4784. Owner may hypothecate. The owner of the cargo

may hypothecate it upon respondentia at any time and place and for

any lawful purpose.

§ 4785. When master may. The master of a ship may hypoth

ecate its cargo upon respondentia only in a case in which he would

be authorized to hypothecate the ship and freightage, but is unable

to borrow sutficient money thereon for repairs or supplies, which are

necessary for the successful accomplishment of the voyage-, and he

cannot do so even in such case if there is no reasonable prospect of

benefiting the cargo thereby.

§ 4786. Other sections applicable. The provisions of sec

tions 4775 to 4782 apply equally to loans on respondentia.

§ 4787. Owner of ship must repay owner of cargo. The

owner of a ship is bound to repay to the owner of its cargo all which

the latter is compelled to pay under a contract of respondentia made -

by the master in order to discharge its lien.
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4788-4790 CIVIL CODE. fllcchcmicls 1.27211-9.

CHAPTER 77.

l\IECHANIC’S LIENS.

ess. c. Clv. 1:. § 4788. Who may have and for What. Any person who

1' f{,,,9-lI1‘_1&“' shall perform any labor upon or furnish any materials, machinery or

fixtures for the construction or repair of any work of _intemal im

provement or for the erecting, alteration or repair of any building or

other structures upon land, or in making any other improvement

thereon, including fences, sidewalks, paving, wells, trees, drains,

grades or excavations under a contract with the owner of such land, his

agent, trustee, contractor or subcontractor, or with the consent of

such owner, shall upon complying with the provisions of this chapter

_ have for his labor done, or materials, machinery or fixtures furnished

a lien upon such building, erection or improvement and upon the

land belonging to such owner on which the same is situated, or to

improve which the work was done or the things fumished, to secure

the payment for such labor, materials, machinery or fixtures. The

owner shall be presumed to have consented to the doing of any such

labor or the making of any such improvement, if at the time he had

knowledge thereof and did not give notice of his objection thereto to

the person entitled to the lien. The provisions of this section and

chapter shall not be construed to apply. to claims or contracts for fur

nishing lightning rods or any of their attachments.

§ 4789. Single contract for several buildings. If labor is

done or materials furnished under a single contract for several build

ings, erections or improvements, the person furnishing the same shall

be entitled to a lien therefor as follows:

1. If such buildings, erections or improvements are upon a single

farm, tract or lot u-pon all such buildings, erections and improvements

and the farm, tract or lot upon which the same are situated.

2. If such buildings, erections or improvements are upon separate

farms, tracts or lots, upon all such buildings, erections and improve

ments and the farms, tracts or lots upon which the same are situated;

but upon the foreclosure of such lien the court may in the cases pro

vided for in this subdivision apportion the amount of the claim among

the several farms, tracts or lots in proportion to the enhanced value

of the same produced by means of such labor or materials, if such

apportionment is necessary to protect the rights of third persons.

§657.(‘.Cl\'. 1'. § 4790. On railway contracts. Every person who furnishes

‘““"l' any labor, skill or material for constructing, altering or repairing any

line of railway or any improvement or structure appertaining to any

line of railway by virtue of any contract with the owner, his agent,

contractor or subcontractor shall have a lien upon such line of rail

way and the right of way thereof and upon all brid es, depots, ofices

and other structures appertaining to such line o railway and all

franchises, privileges and immunities granted to the owner of such

line of railway for the construction and operation thereof to secure

the payment for such labor, skill and materials upon filinga statement

. of his demand therefor in accordance with the provisions of the next

section within ninety (lays from the last day of the month in which

such labor or material was furnished; but a failure to file the same

within the time aforesaid shall not defeat the lien except to the extent

specified in the next section. ‘
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§ 4791. Account to be flled with clerk. Every person,.who

wishes to avail himself of the provisions of this chapter, shall file with

the clerk of the district court of the county or judicial subdivision in

which the property to be charged with the lien is situated and within

ninety days after all the things aforesaid shall have been furnished

or the labor done a just and true account of the demand due him

after allowing all credits and containing a correct description of the

property to be charged with such lien and verified by afiidavit; but a

failure to file the same within the time aforesaid shall not defeat the

lien, except as against purchasers or incumbrancers in good faith and

for value whose rights accrue after the ninety days and before any

claim for the lien is filed, or as against the owner except the amount

R562. ( (liv. l‘.

paid to the contractor after the ‘expiration of the ninety days and ‘

before the filin _ of the same.

§ 4792. G erk’s record of liens. » The clerk of the district court

shall indorse upon every account the date of its filing and make an ab

stract thereof in a book to be kept by him for that purpose and prop

erly indexed, containing the date of its filing, the name of the per

son filing the lien, the amount of such lien, the name of the person

against whose property the lien is filed and a description of the prop

erty to be charged with the same.

§ 4793. Priority of mechanic’s liens. Liens under the pro

visions of this chapter shall have priority in the following order:

1. For manual labor.

For materials.

Subcontractors, other than manual laborers.

-L Original contractors.

Liens in the same class filed within the ninety days shall share

ratably in the security; but liens in the same class filed thereafter

shall have priority in the order of the filing of the accounts thereof

as aforesaid. Liens under the provisions of this chapter shall be

preferred to all other liens or incumbrances upon such building, erec

tion or other improvement and the land on which the same is situated,

or to improve which the labor was done or things furnished, or either

of them, filed or docketed subsequent to the commencement of such

building, erection or other improvement.

§ 4794. Land subject to lien. The entire land upon which

any such building, erection or other improvement is situated, or to

improve which the labor was done or thin s furnished, including

that portion of the same not covered therewit , shall be subject to all

liens created by this chapter to the extent of all the right, title and

interest owned therein by the owner thereof for whose immediate use

or benefit such labor was done or things fumished and when the

interest owned in such land by such owner of such building, erection

or other improvement is only a leasehold interest, the forfeiture of

such lease for the nonpayment of rent or for noncompliance with any

of the other stipulations therein shall not forfeit or impair such lien

so far as it concerns such buildings, erections and improvements, but

the same may be sold to satisfy such lien and be removed within

thirty days after the sale thereof by the purchaser.

o
...

3

§ 4795. When prior to prior lien on land. Power of gees. c.c1\-.1-.

court. The liens for the things aforesaid or the work, including

liens for additions. repairs and betterments shall attach to the build

"ing, erection or improvement for which they were fumished or done

in preference to any prior lien or incumbrance or mortgage upon the

g 663.0. (‘i\-. P.

am’d.

§ 664. (‘. (fiv. I’.

:\m'd.

§ 665. C. Civ. P.

am‘d.

am‘d.
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§§ 4796-4798
CIVIL CODE. .-’l[ecl:am'c’s Laicns.

§ 669, C. Cw. I‘.

i claims.

land upon which such erection, building or improvement belongs or

is erected or put.

If such material was furnished or labor performed in the erection

or construction of an original and independent building, erection or

other improvement commenced since the attaching of such prior lien,

incumbrance or mortgage, the court may in its discretion order and

direct such buildin , erection or improvement to be separately sold

under execution an the purchaser may remove the same within such

reasonable time as the court may fix. But if in the opinion of the

court it would be for the best interest of all parties that the land and

the improvements thereon should be sold together, it shall so order

and the court shall take an account and ascertain the separate values

of the land and of the erection, building or other improvement, and

distribute the proceeds of sale so as to secure to the prior mortglage

or other lien, priorit upon‘ the land, and to the mechanic’s 'en,

priority upon the bui ding, erection or other improvement.

If the material fumished or labor performed was for an addition to,

repairs of or betterments upon buildings, erections or other improve

ments, the court shall take an account of the values before such

material was furnished or labor performed, and the enhanced value

caused by such additions, repairs or betterments, and upon the sale

of the premises distribute the proceeds of sale so as to secure to the

prior mortgage or lien priority upon the land and improvements as

they existed prior to the attaching of the mechanic’s lien and to the

met-hanic’s lien priority upon the enhanced value caused by such

additions, repairs or betterments.

§ 4796. Action to enforce. Fee for lien. Any person having
I a lien by virtue of this chapter may bring an action to enforce the

same in the district court in the county or judicial subdivision in

which the property is situated, and any number of persons claiming

liens against the same property may join in the same action and when

separate actions are commenced the court may consolidate them.

Whenever in the sale of the property subject to the lien there is a

deficiency of the proceeds, judgment may be entered for the deficiency

in like manner and with like effect as in actions for the foreclosure of

mortgages. The court shall also allow as part of the costs -the money

paid for filing each lien and the sum of five dollars for drawing the

same.

§ 4797. Requiring suit to be commenced. Assignment of

Upon the written demand of the owner, his agent or con

tractor, served on the person holdin the lien, requiring him to com_

mence suit to enforce such lien, suc suit shall be commenced within

thirty days thereafter, if the debt for which the lien is security is due

and if not due, within thirty days after the same becomes due or the

lien shall be forfeited. All claims for which liens may be or have

been filed and rights of action to recover therefor under this chapter

may be assigned by an instrument in writing and such assignment

shall vest in the assignee all rights and remedies herein given, subject

to all defenses that might have been interposed, if such assignment.

had not been made.

§ 4798. Owner defined. Every person for whose immediate

use and benefit any building, erection or improvement is made, having

the capacity to contract, includin guardians of minors or other per

sons shall be included in the wo “owner” thereof.
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§ 4799. When discharge may be required.

Whenever a lien has been claimed by filing the same in the clerk's

oflice and it is afterwards paid, or more than thirty days have elapsed

after the service of the demand mentioned in section 4797 without

the commencement of an action to enforce the lien, the holder thereof

shall upon demand of any person entitled to have such lien discharged

and upon payment of the expenses thereof discharge the same, either

on the proper book in such ofice or by an instrument acknowledged

ul‘ proved in the same manner as the satisfaction of a mortg e, and

if he neglects to do so for ten days after such demand, he shal forfeit

one hundred dollars to the person entitled to such discharge and be

liable to any person injured to the extent of the injury.

§ 4800. Subcontractor defined. All persons furnishin

things or doing work provided for by this chapter shall be considere

subcontractors, except such as have therefor contracts directly with

the owner. proprietor, his agent or trustee.

§ 4801. When taking collateral security does not impair

right. The taking of collateral or other security for an indebtedness.

for which a lien might be claimed under the provisions of this chap

ter, shall in no way impair the right to such lien, unless such security

shall be by express agreement given and received in lieu of such lien.

CHAPTER,

BONDS FOR LABOR AND MATERIAL FOR PUBLIC

BUILDINGS.

78.

S 4802. Bonds from contractors on public improvements. _ .

\\'henever any public oflicer shall, under the laws of this state, enter

into contract in any sum exceeding one hundred dollars, with any

person for making any public improvements, or for constructing any

public building, or making repairs on the same, such officer shall take

from the party contracted with a bond, conditioned to the etfect that

such contractor shall pay -all indebtedness incurred for labor or ma

terial furnished in the construction or repair of such public building or

in makin such public improvements. y

§ 480%. How bond executed. Such bond shall run to the

state of North Dakota, shall be executed by two or more sureties and

shall be for an amount at least equal to the price stated in the con

tract. It shall be approved by the clerk of the district court of the

county in which such building is to be constructed or such public

improvement is to be made and the sureties thereon shall qualify in

a sum equal to double the amount specified in the bond.

§ 4804. Where bond filed. Recovery on. Such bond shall

be filed in the ofiice of the clerk of the district court of the county

in which such public improvement is to be made or such public

building is to be erected; and any person to whom there is due any

sum for labor or material furnished, as stated in section 4802, or his

assigns, may bring an action on the bond for the recovery of such

indebtedness; provided, that no action shall be brought 01' such bond

unless commenced within one year from the completion of such

public improvements, repairs or buildings.

Penalty. 13. 870. C. Clv. r.
am‘d.

§ 671.('.(.‘lv. P.

S 1 c. 111.1890

am’d.

§ 2 e. 111. H90

am’d.

§ 3. c. 111. 1890.

am‘d.
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§§ 4805-4808 CIVIL CODE. Jlinefls Lien.

CH A PTER 79.

l\IINER’S LIEN.

;=- 1. L'- 41. 1:69. § 4805. Lien for work or material furnished. Every miner

“‘“"" or other person, who at the request of the owner, or his agent, of any

lode, lead, ledge, mine or deposit bearing gold, cinnabar or copper,

or of any coal bank or mine, or at the request of any contractor or

subcontractor, shall perform any labor whatever on such mine or

furnish any timber, rope, nails or any other materials for timbering_

shafts or levels for the mine owned by such owner. or who shall

furnish any kind of materials for erecting any Windlass. whims or

any other hoisting apparatus or machiner , or for any cartrack, cars,

tunnels, drifts or openings thereon, or sha l perform any labor in any

tunnel shall have a lien upon such lode, lead, ledge, mine, deposit.

bank or tunnel to secure the payment of the same.

. c. 4_1. ism. § 4806. Attested account to owner. Amount of claim

‘"“ "- deducted from payment to contractor. Any miner or other

person doing and performing any work or furnishing any material as

specified in the last section, under a contract either express or implied

between the owner of any mine or his a ent, and any contractor

workin on such mine, whether such wor shall be performed or

materia s furnished as miner, laborer or otherwise whose demand for

work so performed or materials, sofurnished has not been paid, may

deliver to the owner of such mine or tunnel or to his agent or super

intendent, an attested account of the amount in value of the work

and labor ‘thus performed or of the materials thus furnished and

remaining unpaid, and thereupon such owner or his agent shall retain

out of the first subsequent payments to such contractor the amount

so due for such work and labor or materials furnished for the benefit

of the person so performing or furnishing the same.

§:3,c.-l_1.l879. § 4807. Duty of owner when account presented. When

"‘"‘ ‘L ever any account for labor performed or materials furnished as speci

fied in the last preceding section shall be placed in the hands of the

owner of any mine or tunnel or his agent, it shall be the duty of such

owner or ent to furnish such contractor with a copy of such papers.

so that if t ere is any disagreement between such contractor or his

subcontractor and the creditor of either, as the case may be, they may

by amicable adjustment or by arbitration ascertain the sum due if

any-. and if such contractor or subcontractor shall 11ot within ten days

after the receipt of such papers give such owner or his agent written

notice that he intends to dispute the claim, or if ten days after giving

such notice he shall refuse or neglect to have the matter adjusted as

aforesaid, he shall be considered as assenting thereto: and such owner

or his agent may pay the same when it becomes due and for that

purpose may deduct the amount out of any mone s due such con

tractor, who may in like manner deduct such amount om any moneys

due by him to his subcontractor in case such account or demand is

., against such subcontractor for work and labor performed or materials

furnished as aforesaid.

§ 4. (‘. 4;. me. § 4808. Amount due contractors recovered from owner.

‘"“"' The amoun . which may be due from any contractor to his creditor

may be recovered from such owner by the creditor of such vontra<~t< >1‘
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in an action at law to the extent in value of any balance due by the

owner to his contractor under the contract with him at the time of

the notice first given as aforesaid, or subsequently according to such

contract or under the same.

§ 4809. Account to be made and filed with clerk. Any § 15- e. 11. 1819.

person entitled to a lien under this chapter shall make an account in

writing of the items of labor, skill, machinery and material furnished,

as the case may be, and after making oath thereto. shall within sixty

days from the time of completing such labor or furnishing the last

item of machinery, materials or other things. file the same in the

office of the clerk of the district court of the county or subdivision in

which the lode, lead, ledge, mine, deposit, bank or tunnel may be situ

ated, for or upon which labor, skill, machinery or material shall have

been furnished; and also file at the same time a correct description of

the property to be charged with such lien, which account and de

scription so made‘ and filed shall be recorded in a separate book to be

provided for that purpose by such clerk of court, and thereupon the

same shall from the time of the completion of the work of furnishing

the last item of machinery or material, and for one year thereafter,

operate as a lien on the property charged in such description; when

any work and labor has been performed or materials furnished as

aforesaid under a written contract, the same or a copy thereof shall

be filed with such account and description; provided, that all lien

claims for labor performed or materials furnished shall be concurrent

liens upon the property charged, and shall be paid pro rata out of the

proceeds arising from the sale thereof, if the same shall be sold or

upon settlement without sale.

§ 4810. Foreclosure. Any person holding such lien may fore- §11-¢- 41,1879
close the same in the same manner as a mechanic’s lien; but in all am d‘

actions instituted for the foreclosure of such lien, all persons claim

ing liens upon the property charged shall be made parties to such

action, and the rights of all parties shall be determined by the court,

and such order made in regard thereto as shall preserve and protect

the rights of all parties.

§ 481 1. Satisfaction must be granted when lien paid. § 1- 0- 11. N9

Any person who shall have filed his account and perfected his lien , '

under the provisions of this chapter and shall have received satisfac- ,

tion of his claim or demand and the legal cost of his proceedings

thereunder, shall upon the request of any person interested, and within

six days after such request, enter satisfaction of his lien in the oflice

where such account and lien is of record, which shall forever there

after discharge, defeat and release the same; and if any person holding

a lien as aforesaid shall receive satisfaction as hereinbefore specified,

or having been tendered the amount due on his claim or demand with

legal costs, shall not within six days after receiving such satisfaction

or tender of payment, enter satisfaction as aforesaid, he shall forfeit

and pay to the persons aggrieved double the amount of dimages which

may have been sustained in consequence of such failure or neglect, if

he shall have been requested in such case to enter satisfaction as

aforesaid.

§ 4812. Chapter applies to oil wells, etc. The provisions es, c.41.1879.

of this chapter shall apply to oil wells, or springs, iron and lead
mines, as well as all other mines not herein specified, soifar as the

same may be applicable. '

887



§§ 4813-4816 I.1'rn_f0r Sires.CIVIL CODE.

§ 672. (‘. ('i\'. P.

§ 673. (‘. (‘lV. l’.

CHAPTER 80

LIENS FOR KEEPING AND PASTURING STOCK.

§ 4813. Who may have. Any farmer, ranchman or herder of

cattle, tavern keeper or livery stable keeper, to whom any horses,

mules, cattle orsheep shall be intrusted for the purpose of feeding.

herding, pasturing or ranching shall have a lien upon said horses.
mules, cattle or sheep for the amountithat may be due for such feed

ing, herding, pasturing or ranching, and shall be authorized to retain

possession of such horses, mules, cattle or sheep until the said amount

is paid; provided, that these provisions shall not be construed to

apply to stolen stock.

§ 4814. Lien only against owner. The provisions of this

chapter shall not be construed to give any farmer, ranchman or herder

of cattle, tavern keeper or livery stable keeper any lien upon horses,

mules, cattle or sheep put into their keeping for the purposes men

tioned in the previous section, when said property was not owned by

the person intrusting the same at the time of delivering them into

the possession of said farmer, ranchman, herder, tavern keeper or

livery stable keeper.

§ 4815. Priority over other liens. Such lien shall have pri

ority over all other liens on such property for ten days after the

receipt of the same and shall thereafter have priority over all other

liens on such property, if the person to whom such property is

intrusted as in this chapter provided shall within such ten days:

‘1. Serve upon the holder of an earlier lien upon such property, ifA known and a resident of this state, written notice that such property

§ 1. c. 117. 1591.

am‘d.

has been intrusted to him for some one of the purposes mentioned in

section 4813, specifying which, and by whom; or,

2. If the residence of the holder of any such lien is unknown or

he is not a resident of this state, publish for one week in some news

paper published in the county in which such property is bein kept

and if there is no such newspaper then in a newspaper publis ed at

the seat of government, a notice of the kind provided for in subdi

‘vision 1 of this section.

CHAPTER

‘LIEN FOR SIRES.

Sl.

§ 4816. Filing statement of pedigree prerequisite. Every

owner of a sire charging a service fee, in order to have a lien for ser

vice upon the ofispring of any such sire under the provisions of this

chapter, shall file a statement, verified by oath, to the best of his

knowledge and belief with the commissioner of agriculture and labor

giving the name, age, description and pedigree, or breeding of such

sire, so far as known, as well as the terms and conditions upon which

he is advertised for service.
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§ 4817. Certificate of commissioner of agriculture. Filing

and posting. The commissioner of agriculture and labor upon

receipt of tl1e statement specified in the'last section, and also of a

certificate of registry of such sire in any society for the purpose of

registry of sires, du y verified by atfidavit shall issue a certificate to

the owner thereof, a copy of which shall be filed in the ofiice of the

clerk of the district court of the county or counties in which such

sire shall stand for service and shall also be posted conspicuously in

all places where such sire shall stand for service, which certificate

shall state the name, age, description, pedigree and ownership of such

sire. the terms and conditions upon which the sire is advertised for

service and that the provisions of this chapter so far as relates to the

filing of the statement aforesaid have been complied with.

§ 4818. Procedure to obtain lien. The owner of an

receiving such certificate shall have a lien upon the offspring 0 such

sire and upon the female served, upon filing at any time within eight

months after the service in the ofiice of the register of deeds of the

county in which such female was kept at the time of the service, a

statement of the account thereof together with a description of

the female served. Such lien shall exist for a period of three years

from the filing of the statement and shall have priority over all other

liens and incumbrances upon the offspring of the female served.

§ 4819. Foreclosure. After the expiration of nine months

from the filing of the lien, or at any time after an attempt shall

be made to dispose of the female or remove her from the county, the

lien may be foreclosed by a sale of the property covered thereby, upon

the notice and in the manner provided for the foreclosure of mort

gages upon personal property and the costs and fees for such fore

closure shall be the same as are provided in section 5892 of the code

of civil procedure.

CHAPTER

SEED LIEN.

E§2.

§ 4820. Who may have. Any person who shall furnish to

another seed to be sown or planted upon lands owned, used, occupied

or rented by him shall, upon filing the statement provided for in the

next section, have a lien upon the crop produced from the seed so

furnished to secure the payment of the purchase price thereof.

§ 4821. Procedure to obtain lien. Any person entitled to a

lien under this chapter shall within thirty days after the seed is fur

nished file in the otfice of the register of deeds of the county in which

the seed is to be sown or planted a statement in writing, verified by

oath, showing the kind and quantity of seed, its value, the name of the

person to whom fumished and a description of the land upon which

the same is to be or has been planted or sown. Unless the person

entitled to the lien shall file such statement within the time aforesaid

he shall be deemed to have waived his right thereto.

§ 4822. Priority. The lien given by this chapter, shall, as to

the crops covered thereby, have priority over all other liens and

incumbrances thereon except liens given by chapter 83.

sire §

§ 2. c. 117. 1891.

am'd.

3. c. 117. 1391.

am'd.

§ 6, c. 117.1591.

am‘d.

5 1. c. 150. net.

axn’d.

§ 3. (1. 150. 13437.

anfd.

§ 2. 1-. 1-‘>0. W37.

mint.
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§ 1. <.-. es. 1859.

:un‘d.

§ 3, C. 1689.

anfd.

§ 1. ('.. tit. 1595

§ 2. c. 6:4. mi?»

C H A P T E R

THRESHING LIEN.

83.

§ 4823. Who may have. Any owner or lessee of a threshing

machine who threshes grain for another therewith shall, upon filing

the statement provided for in the next section, have a lien upon such

grain for the value of his services in threshing the same from the (late

of the commencement of the threshin .

§ 4824. Procedure to obtain hen. Any person entitled to a

lien under this chapter shall, within thirty days after the threshing

is completed, file in the oflice of the register of deeds of the county

in which the grain was grown a statement in writin , verified by oath.

showing the amount and quantity of grain threshe-5, the price agreed

upon for threshing the same, the name of the person for whom the

threshing was done and a description of the land upon which the

grain was grown. Unless the person entitled to the lien shall file such

statement within the time aforesaid he shall be deemed to have waived

his right thereto.

_ § 4825. Priority. Such lien shall have priority over all other

- liens and incumbrances upon such grain.

CHAPTER S4.

FARM LABORERS LIEN.

§ 4826. Who may have. Any person who performs services

for another in the capacity of farm laborer between the first day of

April and the first day of December in any year, shall have a lien on

all crops of every kind grown, raised or harvested by the person for

whom the services were performed during said time as security for

the payment of any wa es due or owing to such person for services

so performed, and said ien shall have priority over all other liens,

chattel mortgages or incumbrances, exceptin , however, seed grain

and thresher’s liens; provided, however, that, t e wages for which a

lien may be obtained must be reasonable and not in excess of that

which is usually charged for the same kind of work in the locality

where the labor is performed; provided, further, that in case any such

person without cause quits his employment before the expiration of

the time for which he is employed, or if he shall be discharged for

cause, then he shall not be entitled to a lien as herein provided.

§ 4827. How lien obtained. In order to acquire a lien as

specified in section 4826 of this chapter, the person performing such

services shall, within ten days after the services are fully performed,

file in the ofiice of t.h,e re ister of deeds of the county in which any of

the real estate is situate , on which any crop is rown on which a

lien is claimed, an atfidavit and notice setting fort the terms of the

employment, the name of the employer, the time when the services

were commenced and when ended, the wages agreed upon if any, and
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if not agreed upon then the reasonable value of the same, the terms

of payment if any and a description of the real estate on which any

crop is grown or has been grown or harvested on which a lien is

claimed, the amount paid him if any and the amount remaining un

paid and that said laborer claims a lien for the same.

§ 4828. Duty of register. It shall be the duty of the register

of deeds to file and enter said afiidavit and notice in the manner

required by law for filing and entering chattel mortgages, entering

employers as mortgagors and laborers as mortgagees, and shall.be

entitled to a fee of ten cents for filing the same.

§ 4829. Penalty for disposing of property covered by. If

the person for whom such services were performed fails to pay for the

same when due, or if he shall sell, conceal or dispose of the property

covered by said lien or any part thereof, then the owner of such lien

shall have the ‘right to take full and absolute possession of all the

property covered by such lien and sell the same in the same manner

and upon the notice provided by law for the foreclosure of chattel

mortgages and the cost and fees for foreclosing shall be the same.

(J H A PT E R S5.

OTHER LIENS.

§ 4830. Vendor’s lien on realty. One who sells real prop~

erty has a special or vendor's lien thereon, independent of possession,

for so much of the price as remains unpaid and unsecured otherwise

than by the personal obligation of the buyer.

§ 4831. When lien waived. When a buyer of real property

gives to the seller a written contract for payment of all or part of

the price, an absolute transfer of such contract by the seller, waives

his lien-to the extent of the sum payable under the contract, but a

transfer of such contract in trust to pay debts and return the sur

plus is not a waiver of the lien.

§ 4832. Certain liens subject to creditor’s rights. The

liens defined in sections 4830 and 4834 shall be subject to the rights

of subsequent creditors without notice, or purchasers or incumbrancers

in good faith and for value. »

§ 4833. Vendor’s lien on personalty. One who sells per

sonal property has a special lien thereon, dependent on possession for

its price, if it is in his possession when the price becomes payable:

and may enforce his lien in like manner as if the property was

pledged to him for the price.

§ 4834. Purchaser’s lien on realty One who pays to the

owner any part of the price of real property, under an a eement forthe sale thereof, has a special lien upon the property, ingels-pendent of

possession. for such part of the amount paid as he may be entitled to

recover back in case of a failure of consideration.

§ 4835. Lien for improvement, carriage, etc., of person

alty. Every person who, while lawfully in possession of an article

of personal property, renders any service to the owner thereof by

§ 3. c. 63, 1895.

§ 4. 0. ('13. 1895.

§ 1801. Civil C.

f-*1 1I,~'0'l, Civil (‘.

§ 1803. Clvll C.

am ‘d.

§ 1904. (‘lvll (‘.

_s ism. (‘ivll 0.

§ I806» Civil (‘.
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§ 1807, Civil C.

:5 1508. (‘lvll C.

g 1809, Civil 0.

§ 1810. Civil C.

§ 1511. Civil c.

§ 1062. (‘lvll (_‘.

anfd.

§ 9. 0.18. l'(li.(‘.

,5 10. 0.15. l’ol.(“.

labor or skill employed for the protection, improvement, safe-keeping

or carriage thereof, has a special lien thereon, dependent on possession,

for the compensation, if any, which is due to him from the owner for

such service.

§ 4836. Factor’s lien. A factor has a general lien dependent

on possession for all that is due to him as such upon all articles of

commercial value that are intrusted to him by the same principal.

§ 4837. Banker’s lien. A banker has a general lien dependent

on possession upon all property in his hands be onging to a customer

for the balance due to him from such customer in the course of the

business.

§ 4838. Shipmaster’s lien. The master of a ship has a

general lien independent of possession upon the ship and freightage

for advances necessarily made, or liabilities necessarily incurred by

him for the benefit of the ship, but has no lien for his -wages.

§ 4839. Mate and seaman’s lien for wages. The mate and

seamen of a ship have a general lien independent of possession

upon the ship and freightage for their wages, which is superior to

every other lien.

§ 4840. Oficer’s lien in attachment or execution. An

ofiicer who levies an attachment or execution upon personal property

acquires a special lien dependent on possession upon such property,

which authorizes him to hold it until the process is discharged or

satisfied. or a judicial sale of the property is had.‘

§ 4841. ' Lien of.hote1 keepers, etc. Hotel, inn, boarding

house and lodging house keepers shall have a lien upon the baggage

and other property of their nests, boarders or lodgers, brought into

such hotel, inn, boarding ordodging house by such guests, boarders

or lodgers for the proper charges due from such guests, boarders or

lodgers for their accomodation, board and lodging and room rent and

such extras as are furnished at their request and the right to the

possession of such baggage or other property until all such charges

are paid. ' *

4842. Attorney’s lien. An attorney has a lien for a general

ba ance of compensation in and for each case‘ upon:

1. Any papers belonging to his client which have come into his

hands in the course of his professional employment- in the case for

which the lien is claimed.

2. Money in his hands belonging to his client in the case.

3. Money due his client in the hands of the adverse party, or attor

ney of such party, in an action or proceeding in which the attorney

claiming the lien was employed from the time of giving notice in

writing to such adverse party or the attomey of such party, if the

money is in the possession or under the control of such attorney, which

notice shall state the amount claimed and in general terms for what

services. '

4. After judgment in any court of record such notice may be given

and the lien made effective against the jud ment debtor by entering

the same in the judgment docket opposite tie entry of the judgment.

§ 4843. Release -by bond. Any person interested may release

such lien by executing a bond in a sum double the amount claimed.

or in such sum as may be fixed by a judge, payable to the attorney

with security to be approved by the clerk of the court, conditioned to

pay the amount finally due the attorney for his services, which amount

may be ascertained by suit on the bond. Such lien will be released
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unless the attorney within ten days after demand therefor, fumishes

any party interested a full and complete bill of particulars of the ser

vices and amount claimed for each item or written contract with the

party for whom the services were rendered.

§ 4844. Lien for repairs of personalty. A person who § 1B14.€,1vH I.‘
makes, alters or repairs any article of personal propert , at the request am ii‘

r of the owner or legal possessor of the property, has a ien on the same

| for his reasonable charges for work done and materials furnished, and

t may retain possession of the same until the charges are paid.

i

CHAPTER S6.

FILING AND FORECLOSING LIENS ON PERSONAL

PROPERTY.

§ 4846. How liens foreclosed. Upon default being made in

the payment of a debt secured by a lien upon personal property such

lien may be foreclosed upon the notice and in the manner provided

for the foreclosure of mortgages upon personal property and the holder

of such lien shall be entitled to the possession of the property covered

thereby for the purpose of foreclosing the same. The costs and fees

for such foreclosure shall be the same as are provided in section 5892

of the code of civil procedure. No report of such foreclosure need

be made or filed. Such liens may also be foreclosed by action as

provided in chapter 28 of the code of civil procedure.

§ 4846. Duty of register of deeds as to liens filed. It shall

be the duty of the register of deeds to file and index any statement

or lien upon personal property, required by law to be filed in his

office, the same as a mortgage upon personal property, the person

filing the lien being treated as mortgagee and the person against

whom the lien is filed as mortgagor.

CHAPTER_8T

STOPPAGE IN TRANSIT.

§ 4847. When authorized. A seller or consignor of prop- § 1815. Civil C.

erty, whose claim for its price or proceeds has not been extinguished,

may, upon the insolvency of the buyer or consignee becoming known

to him after parting with the property, stop it while on its transit to

the bu 'er or consignee, and resume possession thereof.

§ 4 48. Insolvency defined. A person is insolvent, within § me. own c.

the meaning of the last section, when he ceases to pay his debts in

the manner usual with persons of his business, or when he declares

, his inability or unwillingness to do so.

§ 4849. When transit ends. The transit of property is at an § 1817. Civil (‘.

end when it comes into the possession of the consi nee, or into that '

of his agent, unless such agent is employed mere y to forward the

property to the consignee.

893



gs 4850-4861

CIVIL CODE. 1\'egotiable lnstrumelnt-s.

§ 1818. Civil ('.

§ 1819. Civil G.
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% 4850. How effected. Stoppage in transit can be effected

on y by notice to the carrier or depositary of the property, or by tak

ing actual possession thereof.

§ 4851. Not rescission of sale. Stoppage in transit does not

of itself rescind a sale, but is a means of enforcing the lien of the

seller.

CHAPTER8&

NEGOTIABLE INSTRUMENTS IN GENERAL.

Al{'[‘ICI.l~1 1.—GEl\‘EBAL DEFINITIONS.

§ 4852. What chapters apply to this article. The pro

visions of chapters 88 to 92 inclusive of this code apply only to

negotiable instruments as defined in this article.

§ 4853. Negotiable instrument defined. A negotiable

instrument is a written promise or request for the payment of a cer

tain sum of money to order or bearer, in conformity to the provisions

of this article.

§ 4854. Payable in money. Must be certain. A negotiable

instrument must be made payable in money only, and without any

condition not certain of fulfillment.

4855. Payee must be ascertainable. The person to whose

or er a negotiable instrument is made payable must be ascertainable

at the time the instrument is made.

§ 4856. Option to pay money or perform other act.

negotiable instrument may ive to the pa 'ee an option between the

payment of the sum specifie therein and t e performance of another

act; but as to the latter the instrument is not within the provisions

of chapters 88 to 92 of this code.

§ 4857. With or without date, etc. A negotiable instrument

may be with or without date, and with or without designation of the

time or place of payment.

§ 4858. May contain what contracts. A negotiable instru

ment may contain a pledge of collateral security, with authority to

dispose thereof, or an agreement to pay the current rate of exchange

on a place other than the place of payment.

§ 4859. May not contain what. A negotiable instrument

must not contain any other contract than such as is specified in this

article. -

_ § 4860. Any date may be inserted. Any date may be inserted

by the maker of a negotiable instrument, whether past, present or

A

future, and the instrument is not invalidated by his death or inca

pacity at the time of the nominal date. '

§ 4861. Negotiable instruments classified. There are six

classes of negotiable instruments, namely:
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Bills of exchange.

Promissory notes.

Bank notes.

Checks.

Bonds.

Certificates of deposit.

.°‘.°‘!i"S'~°F\'°!"

ARTICLE 11-INTERPRETATION or NEGOTIABLE INSTRUMENTS.

§ 4862. When payable. A negotiable instrument which does

not specify the time of payment is payable immediately.

§ 4863. Where payable. A negotiable instrument which does

not specify a place of payment, is payable at the residence or place

of business of the maker, or wherever he may be found.

§ 4864. To whom payable. An instrument otherwise nego

tiable in form, payable to a person named, but adding the words “or

to his order,” or “or to bearer,” or words equivalent thereto, is in the

former case payable to the written order of such person and in the latter

case payable to the bearer.

4865. Eifect of payee being maker or fictitious. A nego

tia le instrument, made payable to the order of the maker, or

of a fictitous person, if issued by the maker for a valid consideration.

without indorsement has the same effect a ainst him and all other

persons having notice of the facts, as if paya le to the bearer.

§ 4866. Payable to bearer if payee fictitious. A negotiable

instrument, made payable to the order of a person obviously fictitious

is payable to the bearer.

§ 4867. Signature presumed to be for consideration. The

signature of every drawer, acceptor and indorser of a negotiable

instrument is presumed to have been made for a valuable considera

tion, before the maturity of the instrument and in the ordinary

course of business.

ARTICLE 3. - Iunoasnmsnr.

§ 4868. Indorser defined. One who writes his name upon a

negotiable instrument, otherwise than as a maker or acceptor, and

delivers it with his name thereon to another person, is called an

indorser, and his act is called indorsement.

§ 4869. Obligation from agreement to indorse. One who

agrees to indorse a negotiable instrument, is bound to write his

signature upon the back of the instrument if there is suflicient space

thereon for that purpose.

§ 4870. On annexed paper. When there is not room for a

signature upon the back of a negotiable instrument, a signature

equivalent to an indorsement thereof may be made upon a paper‘

annexed thereto.

§ 4871. Classified. An indorsement may be general or special.

§ 4872. General. A general indorsement is one by which no

indorsee is named.

§ 4873. Special. A special indorsement specifies theindorsee;

§ 4874. When general changed to special. A negotiable

instrument bearing a general indorsement cannot be afterwards spe

vially indorsed; but any lawful holder may turn a general indorsement

§ 124210. Civil (‘.

§ 1331. (ilvll C.

5 1832. cu-1'1 c. A

§ PEEL ('l\'il C.

§ H34. (‘lvii C.

§ 1835. (‘i\'ii (‘.

§ P36. ('l\'ii C.

§ 1:437; Civil (‘.

§ 153$. Civil C.

§ 1339. Civil C.

§ 1840, Ci\'ii (‘.

§ 1841. Civil (‘.

§ 1842. Civil (‘.
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into a special one by writing above it a direction for payment to a

particular person.

§ 4875. Special may destroy negotiability. A special in

dorsement may, by express words for that purpose, but not other

wise, be so made as to render the instrument not negotiable.

§ 4876. Warranties implied. Every indorser of a negotiable

instrument warrants to every subsequent holder thereof who is not

liable thereon to him:

1. That it is in all respects what it purports to be.

2. That he has a good title to it.

3. That the signatures of all prior parties are binding upon them.

-L. That if the instrument is dishonored, the indorser will upon

notice thereof duly given to him, or without notice, when it is excused

by law, pay the same in full with interest, unless exonerated under

the provisions of sections 4926, 4963 or 4965.

_ 4877. Liability of indorser before delivery One who

in orses a negotiable instrument before it is delivered to the payee

is liable to the payee thereon as an indorser.

5 4878. “Without recourse.” An indorser may qualify his

indorsement with the words “without recourse," or equivalent words:

and upon such indorsement he is responsible only to the same extent

as in the case of a transfer without indorsement.

§ 4879. Efiect of. Except as otherwise prescribed by the last

section an indorsement without recourse has the same effect as any

other indorsement.

‘ 4880. Liability of prior indorser. An indorsee of a nego

tia le instrument has the same rights against every prior party thereto

that he would have had if the contract had been made directly

between them in the first instance.

§ 4881. Indorser has rights of guarantor. An indorser

has all the rights of a guarantor as defined by the chapter on guaranty

in general and is exonerated from liability in like manner.

§ 4882. Accomodation indorser has rights of surety.

One who indorses a negotiable instrument at the request and for the

accomodation of another party to the instrument has all the rights of

a surety as defined by the chapter on suretyship and is exonerated in

like manner in respect to every one having notice of the facts, except

that he is not entitled to contribution from subsequent indorsers.

§ 4883. Want of consideration does not affect indorsee in

good faith. The want of consideration for the undertaking of a

maker, acceptor or indorser of a negotiable instrument does not exon

erate him from liability thereon to an indorsee in good faith for a

consideration. -

§ 4884. Indorsee in due course defined. An indorsee in

due course is one who in good faith in the ordinary course of business

and for value before its apparent maturity or presumptive dishonor

and without knowledge of its actual dishonor acquires a negotiable

instrument duly indorsed to him, or indorsed generally, or payable to

the bearer, or one other than the payee, who acquires such an instru

ment of such an indorsee thereof.

§ 4885. Such indorsee acquires absolute title. An indorsee

of a negotiable instrument in due course acquires an absolute title

thereto, so that it is valid in his hands, notwithstanding any provision

of law making it generally void or voidable, and notwithstanding any

defect in the title of the person from whom he acquired it.
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§ 4886. Liability on instrument wholly or partly blank.

One who makes himself a party to an instrument intended to be

negotiable, but which is left wholly or partly in blank for the purpose

of filling afterwards, is liable upon the instrument to an indorsee

thereof in due course in whatever manner and at whatever time it may

be filled so long as it remains negotiable in form.

ARTICLE 4.-—PRESEN'I‘MENT roe PAYMEN'1‘.

§ 4887. Demand unnecessary. What equivalent to ofl'er.

It is not necessary to make a demand of payment upon the principal

debtor in a negotiable instrument in order to char e him; but if the

instrument is by its terms payable at a specified pface, and he is able

.and willin to pay it there at maturity, such ability and willingness

are equiva ent to an offer of payment upon his part.

4888. How presentment made. Presentment of a no oti

ab e instrument for payment when necessary must be made as fol ows

as nearly as by reasonable diligence it is practicable:

l. The instrument must be presented by the holder.

2. The instrument must be presented to the principal debtor, if

he can be found at the place where presentment should be made and

if not, then it must be presented to some other person having charge

thereof or employed therein, if one can be found there.

3. An instrument which specifies a place for its payment must be

presented there: and if the place specified includes more than one

house, then at the place of residence or business of the principal

debtor, if it can be found therein.

-1. An instrument which does not specify a place for its payment

must be presented at the place of residence or business of the prin

cipal debtor, or wherever he may be found, at the option of the pre

sentor; and,

5. The instrument must be presented upon the day of its matu

rity, or if it is payable on demand it may be presented on any day.

It must be presented within reasonable hours; and if it is payable at

a banking house, within the usual bankin hours of the vicinity, but

by the consent of the person to whom it s ould be presented it may

be presented at any hour of the day.

6. If the principal debtor has no place of business or if his place

of business or residence cannot with reasonable diligence be ascer

tained, presentment for payment is excused.

§ 4889. Apparent maturity The apparent maturity of a

negotiable instrument, payable at a particular time, is the day on

which by its terms it becomes due; or when that is a holiday, the next

business day.

? 4890. When dishonor presumed. A bill of exchange, pay

ab e at a certain time after sight, which is not accepted within ten

days after its date in addition to the time which would suffice with

ordinary diligence to forward it for acceptance, is presumed to have

been dishonored. 8

§ 4891. Apparent maturity ofbill ofexchange. The appar

ent maturity of abill of exchange, payable at sight or on demand, is:

1. If it bears interest, one year after its date; or,

2. If it does not bear interest, ten days after its date in addition to

the time which would sufiice with ordinary diligence to forward it for

acceptance.

§ 15711. (‘ivil (‘.

§ mas. cm: c.

§ 1856. Civil C.

§ 1857. Clvll (‘.

§ ms. own c.

§ 1859. (‘lvll C.
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§ 4892. Of promissory note. The apparent maturity of a

promissory note, payable at sight or on demand, is:

1. If it bears interest, one year after its date; or,

2. If it does not bear interest, six months after its date.

§ 4893. When time added. When a promissory note is pay

able at a certain time after sight or demand such time is to be added

to the periods mentioned in the last section.

§ 4894. Conditions, concurrent to payment. A party to a

negotiable instrument may require as a condition concurrent to its

payment by him:

1. That the instrument be surrendered to- him, unless it is lost or

destroyed or the holder has other claims upon it; or,

2. If the holder has a ri ht to retain the instrument and does retain

it, then that a receipt for t ie amount paid, or an exoneration of the

party paying, be written thereon; or,

3. If the instrument is lost or destroyed, then that the holder give

to him a bond executed by himself and two suflicient sureties to

indemnify him against any lawful claim thereon. 4

ARTICLE 5.--Drsnonoa or Nseormenn Insraumaxrs.

§ 4895. Defined. A negotiable instrument is dishonored when

it is either not paid or not accepted, according to its tenor, on pre- 8

sentment for the purpose, or without presentment when that is excused.

§ 4896. How notice of given. Notice of the dishonor of a

negotiable instrument may be given:

1. By a holder thereof; or,

2. By any party to the instrument who might be compelled to pay

it to the-holder and who would upon taking it up have a right to

reimbursement from the party to whom the notice is given.

§ 4897. Form of notice. A notice of dishonor may be given

in any form which describes the instrument with reasonable certainty

and substantially informs the party receiving it that the instrument

has been dishonored.

§ 4898. How notice served. A notice of dishonor may be

wen: ~g 1. By delivering it to the party to be charged personally at any

place; or, ‘

2. By delivering it to some person of discretion at the place of

residence or business of such party, apparently acting for him; or,

3. By properly folding the notice, directing it to the party to be

charged at his place of residence according to the best information

that the person giving the notice can obtain, depositing it in the

post ofiice most conveniently accessible from the place where the pre

sentment was made and paying the postage thereon.

§ 4899. How notice served after death. In case of the

death of a party to whom notice of dishonor should otherwise be

given, the notice must be given to one of his personal representatives;

or if there are none, then to any member of his family who resided

with him at his death; or if there is none, then it must be mailed to

his last place of residence as prescribed by subdivision 3 of the last

section.

§ 4900. When service after death valid. A notice of (lis

honor sent to a arty after his death, but in ignorance thereof and in

good faith, is va id.
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§ 4901. When given, if not by mail. Notice of dishonor

when given by the holder of an instrument, or his agent, otherwise

than by mail, must be given on the day of dishonor, or on the next

business day thereafter.

§ 4902. Requisites of giving by mail. When notice of dis

honor is given by mail, it must be deposited in the post ofice in time

for the first mail which closes after noon of the first business day suc

ceeding the dishonor and which leaves the place ' where the instru

ment was dishonored for the place to which the notice should be sent_

§ 4903. Notice by agent. When the holder of a negotiable

instrument at the time of its dishonor is a mere agent for the owner,

it is sufiicient for him to give notice to his principal in the same

manner as to an indorser and his principal may give notice to any

other party to be charged, as if he was himself an indorser. And if

an agent of the owner employs a subagent, it is suflicient for each

successive agent or subagent to give notice in like manner to his own

principal.

§ 4904. Time for giving notice to prior parties. Every

party to a negotiable instrument receiving notice of its dishonor has

the like time thereafter to give similar notice to prior parties as the

original holder had after its dishonor. But this additional time is

available only to the particular party entitled thereto.

§ 4905. Notice benefits all parties. A notice of the dishonor

of a negotiable instrument, if valid in favor of the party giving it,

inures to the benefit of all other parties thereto, whose right to give

the like notice has not then been lost. '

ARTICLE 6. ~— Excusn or Pnssnnrunxr AND Norms.

§ 4908. What excuses notice of dishonor. Notice of dis

honor is excused:

1. When the party by whom it should be given cannot with reason

able diligence ascertain either the place of residence or business of

the party to be charged; or,

2. When there is no post oflice communication between the town

of the party by whom the notice should be given and the town in

which the place of residence or business of the party to be charged is

situated: or,

3. Vi/hen the party to be charged is the same person who dishonors

the instrument; or,

4. \Vhen the notice is waived by the party entitled thereto.

§ 4907. What excuses presentment and notice. Present

ment and notice are excused as to any party to a negotiable instrument

who informs the holder within ten days before its maturity, that it

will be dishonored.

§ 4908. Security excuses. If before or after the maturity of

an instrument an indorser has received full security for the amount

thereof, or the maker has assigned all his estate to him as such

security, presentment and notice to him are excused.

§ 4909. Delay excused by what was unavoidable. Delay

in presentment or in giving notice of dishonor is excused when caused

by circumstances which the party delaying could not have avoided by

the exercise of reasonable care and diligence.

§ 1369. (‘it'll (‘.

§ 1810. Clvll c.

§ 1871. Civil C.

§ 1872- (‘lvil C.

§ 187:3. C-l\'il C.

§ 1.‘-"H, ('i\'|l (‘.

§ 1875, Clvll C.

§ 1876, Civil C.

§ 1877. Clvll (‘-.
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§ 1878. Civil C.

§ 1879. (.‘lVll C.

§ 188). cu-n c.

§ 1881. Civll C.

§ lee‘). Clvll (‘.

§ ism. (‘mi c.

§ vex. cwn c.

§ 1&6. Clvll C.

§ use. own c.

§ 1857. Clvll (‘.

§ 4910. Waiving presentment waives notice. A waiver of

presentment waives notice of dishonor also, unless the contrary is

expressly stipulated; but a waiver of notice does not waive present

ment.

§ 491 1. Waiving protest waives presentment and notice.

A waiver of protest on any negotiable instrument, other than a for

eign bill of exchange waives presentment and notice.

ARTICLE 7.—Ex'rmcr1on or NEGOTIABLE Insrnumnnrs.

§ 4912. How obligation extinguished. The obligation of a

pa.rty to a negotiable instrument is extinguished:

1. In like manner with that of parties to contracts in general; or,

2. By payment of the amount due upon the instrument at or after

its maturity in good faith and in the ordinar course of business to

any person having actual possession thereo and appearing by its

terms to be entitled to payment.

§ 4913. How obligation revived. If after its extinction a

negotiable instrument comes into the possession of an indorsee in

due course, the obligation thereof revives 1n his favor.

CHAPTER s9. ' -

BILLS OF EXCHANGE.

ARTICLE 1.—Foan AND INTERPRETATION or A BILL.

4914. Defined. A bill of exchange is an instrument, negoti

ab e in form, by which one, who is called the drawer, requests another

called the drawee to pay a specified sum of money.

§ 4915. Additional drawee. A bill of exchange may give the

name of any person in addition to the drawee.to be resorted to in case

of need.

§ 4916. Drawn in parts. A bill of exchange may be drawn in

any number of parts, each part stating the existence of the others

and all forming one set.

§ 4917. Bound to execute in three parts. An agreement to

draw a bill of exchange binds the drawer to execute it in three parts,

if the other party to the agreement desires it.

§ 4918. Presentment, etc., of one suficient. Presentment,

acceptance or payment of a single part in a set of a bill of exchange

is sufiicient for the whole.

§ 4919. Where payable. A bill of exchange is payable:

1. At the place where by its terms it is made payable; or,

2. If it specifies no place of payment, then at the place to which

it is addressed; or,

3. If it is not addressed to any place, then at the place of resi

dence or business of the drawee, or wherever he may be found. If

the drawee has no place of business, or if his place of business or
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residence cannot with reasonable diligence be ascertained, present

ment for payment is excused and the bill may be protested for non

payment. - '

§ 4920. Dra.wer’s rights. The rights and obligations of the

drawer of a bill of exchange are the same as those of the first indorser

of any other negotiable instrument.

ARTICLE 2.—DAYS or GRACE.

§ 4921. No days of grace. Days of grace are not allowed.

ARTICLE 3.—PBESE.\'TMEN'l‘ roa ACCEPTANCE.

§ 4922. When presented. Refusal dishonors bill. At

any time before a bill of exchange is payable the holder may present

it to the drawee for acceptance and if the acceptance is refused the

bill is dishonored.

3' 4923. How made. Presentment for acceptance must be made

in the following manner as nearly as by reasonable diligence it is

practicable:

1. The bill must be presented by the holder or his agent.

2. It must be presented on a business day and within reasonable

hours.

3. It must be presented to the drawee, or, if he is absent from his

place of residence or business, to some person having charge thereof

or employed therein; and,

-L The drawee on such presentment may postpone his acceptance

or refusal until the next day. If the drawee has no place of business,

or if his place of business or residence cannot with reasonable dili

gence be ascertained, resentment for acceptance is excused and the

bill may be protested or nonacceptance.

§. 4924. Excused as to others if refused by one. Present

ment for acceptance to one of several joint (lI‘H.W(‘t‘S and refusal by

him dispenses with presentment to the others.

§ 4925. Not dishonored without presentment to drawee

in need. A bill of exchange which specifies a drawee in case of need

must be presented to him for acceptance or payment as the case may

be, before it can be treated as dishonored.

§ 4926. Of bill payable specified time after sight. When

a bill of exchange is payable at a specified time after si ht, the drawer

and indorsers are exonerated if it is not presented or acceptance

within ten days after the time which would suffice with ordinary dili

gence to forward it for acceptance, unless presentment is excused.

ARTICLE 4. - Aocnrrascs.

§ 4927. Must be in writing. An acceptance of a bill must be

made in writing by the drawee or by an acceptor for honor; and may

be made by the acceptor writing his name across the face of the bill

with or without other words.

§ 4928. May be treated as dishonoredif acceptance qual

ified. The holder of a bill of exchange, if entitled to an acceptance

thereof, may treat the bill as dishonered, if the drawee refuses to write

across its face an unqualified acceptance.

§ 1888, Clvll C.

0

§ 1389. Civil C.

l'\l'l1'[l.

§ wan. Clvll c.

§ lb9l. Civil (7.

§ 18/92. Glvll G.

§ 1893. (‘lvll C.

§ 1894. Civil C.

§ 1895. (‘Ml C.

§ 1896, (‘lvll C.
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§ 1897. ('l\'ll ('.

§ 159$, ('l\'il ('.

§ l2\£"J, ('i\‘il ('.

§ 19-(II. (‘l\‘ll ('.

,4 1*.»u1. Civil C.

§ 1902. ('l\'ll ('.

§ 1903. ('i\'il ('.

§ 1901. ("l\'ll (‘.

§ 1905. (‘i\'il (‘.

43' l‘J(X3. Civil C.

§ 4929. What suficient acceptance. The holder of a bill

of exchange may without prejudice to his rights against prior parties,

receive and treat as 2. suflicient acceptance: -

1. An acceptance written upon any part of the bill, or upon a sep

arate paper. ,

2. An acceptance qualified so far only as to make the bill payablc

at a particular place within the city or town in which, if the accept

ance was unqualified, it would be payable.

° 3. A refusal by the drawee to return the bill to the holder after

presentment; in which case the bill is payable immediately without

regard to its terms.

§ 4930. When acceptance upon separate instrument bind

ing. The acceptance of a bill of exchange by a separate instrument

binds the acceptor to one, who upon the faith thereof has the bill for

value or other good consideration.

§ 4931 . When unconditional promise to accept suflicient.

An unconditional promise in writing to accept a bill of exchange is a

sufficient acceptance thereof, in favor of every person who upon the

faith thereof has taken the bill for value or other good consideration.

§ 4932. When acceptance may be canceled. The acceptor

of a bill of exchange may cancel his acceptance at any time before

delivering the bill to the holder and before the holder has with the

consent of the acceptor transferred his title to another person who

has given value for it upon the faith of such acceptance.

§ 4933. What acceptance admits. The acceptance of a bill

of exchange admits the signature 6f the drawer, but does not admit

the signature of any indorser to be genuine.

ARTICLE 5. — ACCEPTANCE on PAYMENT FOR HONOR.

§ 4934. When. On the dishonor of a bill of exchange by the

drawee, and, in case of a foreign bill after it has been duly protested.

it may be accepted or paid by any person for the honor of any party

thereto.

§ 4935. Holder is bound to accept payment but not ac

ceptance. The holder of a bill of exchange is not bound to allow it

to be accepted for honor, but is bound to accept payment for honor_

§ 4936. How made. Reimbursement. Anacceptor or payer

for honor must write a memorandum upon the bill, stating therein

for whose honor he accepts or pays and must give notice to such

]faI‘tlE'S with reasonable diligence of the fact of such acceptance or

payment. Havin done so he is entitled to reimbursement from such

parties and from 51 parties prior to them.

§ 4937. I-‘resentment -and notice of dishonor of bill so

accepted. A bill of exchange which has been accepted for honor

must be presented at its maturity to the drawee for payment and

notice of its dishonor by him must be given to the acceptor for honor

in like manner as to an indorser; after which the acceptor for l1011u1‘

must pay the bill.

§ 4938. Acceptance does not excuse notice. The accept

ance of a bill of exchange for honor does not excuse the holder from

giving notice of its dishonor by the drawee.
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ARTICLE 6.—PREsENr1\u<:NT FOR PAYMENT.

r

§ 4939. At place specified by bill. If a bill of exchange is

by its terms payable at a particular place and is not accepted on pre

sentment, it must be presented at the same place for payment when

presentment for payment is necessary.

§ 4940. At place fixed by acceptance. A bill of exchange,

accepted payable at a particular place, must be presented at that

place for payment when presentment for payment'is necessary and

need not be presented elsewhere. -

§ 4941. Of bill payable at sight. If a bill of exchange pay

able at sight or on demand without interest is not duly presented for

payment within ten days after the time in which it could with reason

able diligence be transmitted to the proper place for such present

ment, the drawer and indorsers are exonerated, unless such present

ment is excused.

§ 4942. Mere delay does not exonerate. Mere delay in

presenting a bill of exchange payable with interest at sight or on

demand does not exonerate any party thereto.

ARTICLE 7.—ExcUs1~: or PBESENTMENT AND Norms.

§ 4943. Incapacity to accept. The presentment of a bill of

exchange for acceptance is excused if the drawee has not capacity to

accept it.

§ 4944. Delay from uncontrollable cause. Delay in the

presentment of a bill of exchange for acceptance is excused when

caused by circumstances over which the holder has no control.

_§ 4946. By drawee’s forbidding acceptance and payment.

Presentment of a bill of exchange for acceptance or payment and

notice of its dishonor are excused as to the drawer if he forbids the

drawee to accept or the acceptor to pay the bill; or if at the time of

drawing he had no reason to believe that the drawee would accept or

pay the same. '

ARTICLE 8.—FoaE1eN B1LLs.

§ 4946. Inland bill defined. An inland bill of exchange is

one drawn and payable within this state. All others are foreign.

§ 4947. Notice of dishonor only by protest. Notice of the

dishonor of a foreign bill of exchange can be given only by notice of

its protest.

§ 4948. Protest made by whom. Protest must be made by

a notary public if with reasonable diligence one can be obtained; and

if not, then by any reputable person in the presence of two witnesses.

§ 4949. Form of protest. Protest must be made by an instru

ment in writing. giving a literal copy of the bill of exchange with all

that is written thereon, or annexing the original; stating the present

ment and the manner in which it was made, the presence or absence

of the drawee or acceptor, as the case may be, the refusal to accept or

to pay, or the inability of the _drawee to give a binding acceptance;

and in ease of refusal, the reason assigned, if any; and finally protest

ing against all the parties to be charged.

§ 1907. (‘ivll C.

§ 1905. Civil C.

§ 1909. Ulvll C.

§ 1910. (‘»l\‘ll C.

§ 1911. Cl\'ll C.

§ 1912. (‘Ml C.

§ 1913. Ulvll C.

§ 1914. (‘ivll C.

§ 1915, Civil C.

§ 1916. (‘-l\'ll C.

§ 1917. Clvll C.
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§ 1918, Civil (‘.

§ 1919

§ 1920,

§ 1921.

§ 1922.

§ 1923.

§ 19.75.

Civil C

(‘lvll C.

Civil C.

Clvll ('.

(‘ivll U.

. (‘lvll C.

t‘l\'ll ('.

§ 4950. Where protest made. A protest for nonacceptance

must be made in the city or town-in which the bill is presented for

acceptance and a protest for nonpayment, in the city or town in which

it is presented for payment.

§ 4951. When protest must be noted. A protest must be

noted on the day of the presentment or on the next business day, but

it may be written out at any time thereafter.

§ 4952. Protest by what excused. The want of protest of a

foreign bill of exchange or delay in making the same is excused in

like cases with the want or delay of presentment. '

§ 4953. Notice of, how given. Notice of protest must be

given in the sauie manner as notice of dishonor, except that it may be

given by the notary who makes the protest.

§ 4954. When notice of dishonor same as inland bill.

If a foreign bill of exchange on its face waives protest, notice of dis

honor may be given to any party thereto in like manner as of an

inland bill, except that if any. indorser of such a bill expressly

requires protest to be made by a direction written on the bill at or

before his indorsement, protest must be made and notice thereof

given to him and to all subsequent indorsers.

§ 4955. Requisites to reimbursement on payment for

dishonor. One who pays a foreign bill of exchange for honor must

declare before payment in the presence of a person authorized to make

protest for whose honor he pays the same in order to entitle him to

reimbursement.

§ 4956. To whom and when damages allowed. Damages

are allowed as hereinafter prescribed as a full compensation for inter

est accrued before notice of dishonor, re-exchange, expenses and all

other damages in favor of holders for value only upon bills of exchange

drawn or negotiated within this state and protested for nonaeceptance

or nonpayment.

§ 4957. Rates of damages. Damages are allowed under the

last section upon bills drawn upon any person:

1. If drawn upon any person in this state, two dollars u

one hundred dollars of t e principal sum specified in the bill.

2. If drawn upon any person out of this state, but in the states of

Nebraska, Iowa, Minnesota, South Dakota, VVisconsin, Illinois, Mis

souri and Montana, three dollars upon each one hundred dollars of

the principal sum specified in the bill.

3. If drawn upon any person in any of the United States or terri

tories other than those above named, five dollars upon each one

hundred dollars of the principal sum specified in the bill.

4. If drawn upon any person in any place in a foreign country.

ten dollars upon each one hundred dollars of the principal sum speci

fied in the bill.

And from the time of notice of dishonor and demand of payment

lawful interest must be allowed upon the ag gate amount of the

principal sum specified in the bill and the amages mentioned as

above.

§ 4958. I-Iow damages estimated in United States’ money;

in foreign money. If the amount of a protested bill of exchange

is expressed in money of the United States, damages are estimated

pon each
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upon such. amount without regard to the rate of exchange. If the

amount of a protested bill of exchange is expressed in foreign money,

damages are estimated upon the value of a similar bill at the time of

protest in the place nearest to the place where the bill was negotiated

and where such bills are currently sold.

C H A P T E R 90 .

PROMISSORY NOTES.

§ 4959. Defined. A promissory note is an instrument nego- §1928.(‘lvll c.

tiable in form whereby the signer promises to pay a specified sum of

money.

§ 4960. When bill of exchange deemed note. An instru- § w:9.<‘lv11c

ment in the form of a bill of exchange, but drawn upon and accepted

by the drawer himself, is to be deemed a promissory note.

§4961. Bill accepted by other than drawee becomes .='1m ch-11 0

note. A bill of exchan e, if accepted with the consent of the owner

by a person other then t e drawee or an acceptor for honor, becomes

in effect the promissory note of such person and all prior parties

thereto are exonerated.

§ 4962. Other laws applicable. Chapter 88 and seot.ions § m1.<‘IvI1C.

4921 and 4942 of this code apply to promissory notes.

§ 4963. When indorsers exonerated on sight or demand § 1982. Clvll c.

note. If a promissory note, payable on demand or at sight without

interest, is not duly presented for payment within six months from

its date, the indorsers thereof are exonerated unless such presentment

is excused.

CHAPTER 91.

CHECKS.

§ 4964. Defined. A check is a bill of exchange drawn upon a s mas. (‘lvil (‘.

bank or banker, or a person described as such upon the face thereof,

and payable on demand without interest.

§ 4965. Subject to provisions on bills. Exceptions. A §19a4.Civi1c.

\.‘,’hBCk is subject to all the provisions of this code concerning bills of

exchan e, except that:

1. he drawer and indorsers are exonerated by delay in present

ment only to the extent of the injury which they suffer thereby.

2. An indorsee after its apparent maturity, but without actual

notice of its dishonor, acquires a title equal to that of an indorsee

before such period.

3. No days of grace are allowed on checks.
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CHAPTER 92.

BONDS, BANK NOTES AND CERTIFICATES OF DEPOSIT.

§ 1935. ca-u c. § 4966. Bank note negotiable after payment. A bank

note remains negotiable even after it has been paid by the maker.

§ 1936. can c. § 4967. Title by. transfer before and after dishonor

- equal. A transferee of a bond, bank note or certificate of deposit

after its apparent maturity or actual dishonor within his knowledge

acquires a title equal to that of a transferee before such event.

C H.A P T E R 9 3.

GENERAL PROVISIONS.

§,9;,7,(-i.-11¢, § 4968. Benefit of provisions of law may be waived.

Except when it is otherwise declared, the provisions of the foregoing

fifty-seven chapters of this code in respect to the rights and obliga

tions of parties to contracts are subordinate to the intention of the

parties, when ascertained in the manner prescribed by the article on

the interpretation of contracts; and the benefit thereof may be

waived by any party entitled thereto, unless such waiver would be

against public policy.

CHAPTER 94.

RELIEF IN GENERAL.

§ ms. clvn c. § 4969. Compensation defined. In what cases relief

given. As a general rule compensation is the relief or remedy pro

vided by the law of this state for the violation of private rights and

the means of securing their observance; and specific and preventive

relief may be given in no other cases than those specified in chapter

95 of this code. ‘

§ 1929. Civil c. § 4970. Conditions of relief from forfeiture. VVhenever by

the terms of an obligation a party thereto incurs a forfeiture, or a

loss in the nature of a forfeiture, by reason of his failure to comply

with its provisions, he may be relieved therefrom upon making full

compensation to the other party, except in case of a grossly negligent,

willful or fraudulent breach of duty. .
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(‘HA]"I‘ER 9-5.

C()MPENSAT()RY RELIEF.

ARTICLE 1.——DAMAGES IN GENERAL.

GENERAL PRINCIPLES.

§ 4971. Damages for any injury. Every person who suffers § 1940. cu-u c.

detriment from the unlawful act or omission of another may recover

from the person in fault a compensation therefor in money, which is

called damages.

- § 4972. Detriment defined. Detriment is a loss or harm suf- § 1941. own c.

fered in person or property.

§ 4973. Damages resulting after action commenced. Dam- § 1942. own 0.

a es may be awarded in a judicial proceeding for detriment resulting

a tcr the commencment thereof or certain to result in the future.

INTEREST ON DAMAGES.

§ 4974. Interest on damages. Every person who is entitled §194a. cm: c.

to recover damages certain, or capable of being made certain by calcu

lation, and the right to recover which is vested in him upon a par

ticular day is entitled also to recover interest thereon from that day,

except during such time as the debtor is prevented by law or by the

act of the creditor from paying the debt.

§ 4975. When interestin discretion Of jury. In an action § 1944, (‘-Ml c.

for the breach of an obligation not arising from contract and in every

case of oppression, fraud or malice interest may be given in the dis

cretion of the jury.

§ 4976. When accepting principal waives interest. Ac- § 1945. cm: c.
cepting payment of the whole principal as such waives all claim to “ma”

interest, unless interest is expressly provided for in the contract.

EXEMPLARY DAMAGES.

§ 4977. When jury may give exemplary damages. In sww-¢1vll<.'»

any action for the breach of an obligation not arisin from contract,

when the defendant has been guilty of oppression, rand or malice,

actual or presumed, the jury in addition to the actual damages may

give damages for the sake of example and by way of punishing thc

defendant. '

ARTICLE 2.—M1-:AsUnE os DAMAGES.

DAMAGES FOB BREACH OF CONTRACT.

§ 4978. Compensation for detriment proximately caused §§_ 1941, 1%.

or naturally resulting. Damages must be certain. For the "

breach of an obligation arising from contract the measure of dam

ages, except when otherwise expressly provided by this code, is the

amount which will compensate the party aggrieved for all the detri

ment proximately caused thereby, or which in the ordinary course of

things would be likely to result therefrom. No damages can be
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§§ 4979-4987
CIVIL CODE. Compen-saiory Relief.

§ 1949. (‘lvil (‘.

§ 1950. ('l\'ll (‘.

§ 1951. Civil C.

5' I952. ('l\‘ll (‘.

§ 1933. ("ivll (‘.

amll.

§ 19.14. (flvil (‘.

am‘d.

5' I955. ('l\"ll (‘.

§ lit-'16, (‘|\'ll L‘.

§ 1957. ('l\'ll (‘.

1'eco\'e1‘e(l for a breach of contract which are not clearly ascertainable

in bath their nature and origin.

§ 4979. To pay money, amount due with interest. The

detriment caused by the breach of an obligation to pay money only

is deemed to be the amount due by the terms of the obligation

with interest thereon.

§ 4980. Dishonor of foreign bills. For the dishonor of for

eign bills of exchange the damages are prescribed by sections 4957

and 4958 of this code.

§ 4981. For breach of covenants in grants. The detriment

caused by the breach of a covenant of seizin, of right to convey, of

warranty or of quiet enjoyment in a grant of an estate in real prop

erty is deemed to be:

1. The price paid to the grantor, or if the breach is partial only.

such proportion of the price as the value of the property affected by

the breach bore at the time of the grant to the value of the whole

property. _ ‘ _

2. Interest thereon for the time during which the grantee derived

no benefit from the property, not exceeding six years; and,

3. Any expense properly incurred by the covenantee in

his possession.

§ 4982. Against incumbrances. The detriment caused by

the breach of a covenant against incumbrances in a grant of an estate

in real property is deemed to be the amount which has been actually

expended by the covenantee in extinguishing either the principal or

defending

interest thereof; not exceeding in the former case a proportion of the _

price paid to the grantor, equivalent to the relative value at the time

of the grant of the property atfected by the breach as compared with

the whole; or, in the latter case, interest on a like amount.

§ 4983. Of agreement to convey realty. The detriment

caused by the breach of an agreement to convey an est-ate in real

property is the difference between the price agreed to be paid and the

value of the estate agreed to be conveyed at the time of the breach

and the expenses properly incurred in examining the title with

interest thereon, and in preparing to enter upon the land and the

amount paid on the purchase price, if any, with interest thereon from

the time of the breach. '

§ 4984. To buy realty. The detriment caused by the breach

of an agreement to purchase an estate in real property is deemed to

be the excess, if any, of the amount which would have been due to

the seller under the contract over the value of the property.

§ 4985. Of agreement to deliver personalty not fully paid

for. The detriment caused by the breach of a seller’s agreement to

deliver personal property, the price of which has not been fully paid

in advance, is deemed to be the excess, if any, of the value of the

property to the buyer over the amount which would have been due to

the seller under the contract, if it- had been fulfilled.

§ 4986. Same when fully paid for. The detriment caused

by the breach of aseller’s agreement to deliver personal property, the

price of which has been fully paid to him in advance, is deemed to be

the same as in case of a wrongful conversion.

§ 4987. Of buyer to pay for personalty when title in him.

The detriment caused by the breach of a buyer's agreement to accept

and pay for personal property, the title to which is vested in him, is

deemed to be the contract price.
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I

§ 4988. Same when title notin buyer. The detriment caused § 19:». mu 1'.

by the breach of a buyer’s agreement to accept and pay for personal

propert , the title to which is not vested in him is deemed to be:

1. I the property has been resold pursuant to section 4833 the

excess, if any, of the amount due from the buyer under the contract,

over the net proceeds of the resale; or,

2. If the property has not been resold in the manner prescribed

by section 4833 the excess, if any, of the amount due from the buyer

under the contract over the value to the seller together with the

excess if any, of the expenses properly incurred in carrying the

propefity to market over those which would have been incurred for

the carriage thereof, if the buyer had accepted it.

§ 4989. Breach of warranty of title to personalty. The §1e'»9.('l\-i|(‘1.

detriment caused by the breach of a warranty of the title of personal -

property sold is deemed to be the value thereof to the buyer, when he

is deprived of its possession, together with any costs which he has

become liable to pay in an action brought for the property by the true

owner.

§ 4990. Same of quality of personalty. The detriment § mo. ovn 0.

caused by the breach of a warranty of the quality of personal prop

erty is deemed to be the excess, if an , of the value which the prop

erty would have had at the time to w ich the warranty referred if it

had been complied with, over its actual value at that time. '

~§ 4991. Same of fitness of personalty. The detriment § 1*-s1.ov\1 0

caused by the breach of a warranty of the fitness of an article of per

sonal property for a particular purpose is deemed to be that which is

defined by the last section, together with a fair compensation for the

loss incurred by an effort in good faith to use it for such purpose.

§ 4992. Breach of ca.rrier’s obligation to accept fi-eight, §1962.(‘lvilU.

etc. The detriment caused by the breach of a carrier’s obligation to ’

accept freight, messages or passengers is deemed to be the difference

between the amount which he had a right to charge for the carriage

and the amount it would be necessary to pay for the same service .

when it ought to be performed. .

§ 4993. Same to deliver freight, etc. The detriment caused § 1963. cm: 0.

by the breach of a carrier’s obligation to deliver freight, when he has

not converted it to his own use, is deemed to be the value thereof at

the place and on the day at which it should have been delivered,

deducting the freightage to which he would have been entitled if he

had completed the delivery.

§ 4994. For detriment caused by ca.rrier’s delay. The §1964.(‘lvilU.

detriment caused by a carrier’s delay in the delivery of freight is

deemed to be the depreciation in the intrinsic value of the frei ht

-during the delay and also the depreciation, if any, in the mar et

value thereof, otherwise than by reason of a depreciation in the

intrinsic value at the place where it ought to have been delivered and

between the day at which it ought to have been delivered and the day

of its actual delivery.

§ 4995. Breach of warranty of agent’s authority. The §1965.GlvilC.

detriment caused by the breach of a warranty of an agent’s authority

is deemed to be the amount which could have been recovered and

collected from his principal if the warranty had been complied with

and the reasonable expenses of legal proceedings taken in good faith

to enforce the act of the agent against his principal.
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§§ 4996-5004 CIVIL CODE. Compensatory Relief.
\

gloss. cm: c. § 4996. Of promise to marry. ‘The damages for the breach

of a promise of marriage rest in the sound discretion of the jury.

DAMAGES FOR \\'ROI\'G.\‘.

§ 1967. cm: c. § 4997. Compensation for detriment proximately caused,

anticipated or not. For the breach of an obligation not arising

from contract the measure of damages, except when otherwise

expressly provided by this code, is the amount which will compensate

for all the detriment proximately caused thereby, whether it could

have been anticipated or not.

§ 196$. cam c. § 4998. For wrongful occupation of realty. The detri

ment caused by the wrongful occupation of real property in cases not

embraced in sections 4999, 5005, 5006 and 5007 is deemed to be the value

of the use of the property for the time of such occupation, not

exceeding six years next preceding the commencement of the action

or proceeding to enforce the right to damages and the costs, if any,

of recovering the possession.

§ 1969, civn o. § 4999. For willful detention of realty. For willfully hold

ing over real property by a person who entered upon the same as

guardian or trustee for an infant, or by right of an estate terminable

with any life or lives after the termination of the trust or particular

estate without the consent of the party immediately entitled after

such termination, the measure of damages is the value of the profits

received during such holding over.

. mo. § 6000. For conversion of personalty. The detriment

caused by the wrongful conversion of personal property is presumed

to be:

1. The value of the property at the time of the conversion with

the_ interest from that time; or,

2. When the action has been prosecuted with reasonable diligence,

the highest market value of the property at any time between the

conversion and the verdict without interest, at the option of the

injured party; and,

3. A fair compensation for the time and money properly expended

in pursuit of the property.

§19n.C|v11c. § 5001. Presumption cannot be repelled. The presump

tion declared by the last section cannot be repelled in favor of one

whose possession was wrongful from the beginning by his subsequent

application of the property to the benefit of the owner without his

consent.

§ 1912, cu-n v. § 6002. For conversion by superior lien holder. One

having a mere lien on personal property cannot recover greater

damages for its conversion from one having a right thereto superior

to his after his lien is discharged than the amount secured by the

lien and the compensation allowed by section 5000 for loss of time

and expenses. -

§ 1973,ClvllC. § 5003. For seduction. The damages for seduction rest in

the sound discretion of the jury.

s 1914. on-11 c. § 6004. Exemplary for injuries for animals. For Wrong

ful injuries to animals, being subjects of property, committed willfully

or by gross negligence in disregard of humanity, exemplary damages

may be given.
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PENAL DAMAGES.

§ 5005. For tenant’s failure to surrender premises. For g 191.-.. cm: c.

the failure of a tenant to give up the premises held by him, when he

has given notice of his intention to do so, the measure of damages

is double the rent which he ought otherwise to pay. -

5006. For tenant’s willful holding over. For willfully § 1916. can c.

ho ding over real property by a tenant after the end of his term and

after notice to quit has been duly given and demand of possession

made the measure of damages is double the yearly value of the prop

erty for the time of withholding in addition to compensation for the

detriment occasioned thereby.

§ 5007. For forcible exclusion from realty. Forforcibly §1911. Civil c.

ejecting or excluding a person from the possession of real property

the measure of damages is three times such a sum as would compen

sate for the detriment caused to him by the act complained of.

§ 5008. For wrongful injuries to timber. For wrongful § ars. (‘lvil (‘.

injuries to timber, trees or underwood upon the land of another, or

removal thereof, the measure of damages is three times such a sum

as would compensate for the actual detriment. except when the tres

was casual and involuntary, or committed under the belief that

the land belonged to the trespasser, or when the wood was taken by the

authority of highway ofitlcers for the purposes of a highway; in

which case the damages are a sum equal to the actual detriment.

GENERAL PROVISIONS.

§ 6009. What value of property to seller deemed to be. § 1919, cu-11 c.

In estimating damages the value of property to a seller thereof is

deemed to be the price which he could have obtained therefor in the

market nearest to the place at which it should have been accepted by

the buyer and at such time after the breach of the contract as would

have sufficed with reasonable diligence for the seller to etfect a resale.

§ 5010. What to buyer or owner. In estimating damages, §1980. ca»-u c.

except as provided by sections 5011 and 5012, the value of property

to a buyer or owner thereof deprived of its possession is deemed to be

the price at which he might have bought an equivalent thing in the

market nearest to the place where the property ought to have been put

into his possession and at such time after the breach of duty upon

which his right to damages is founded as would suflice with reason

able diligence for him to make such a purchase.

§ 501 1. When peculiar value to person deemed value. § 1981. civu c.

When certain property has a peculiar value to a person recovering

damages for deprivation thereof or injury thereto that mayjbe deemed,

to be its value against one who had notice thereof before incurring a

liability to damages in respect thereof, oragainst a willful wrongdoer.

§ 5012. Value Of title papers. For the purpose of estimatin § iesz. ('i\'il c.

damages the value of an instrument in writing is presumed to be equa

to that of the property to which it entitles its owner.

§ 6013. When exclusive of exemplary damages. The dam- § ma. cm: c.

ages prescribed by this chapter are exclusive of exemplary damages

and interest except when those are expressly mentioned.
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§§ 5014-5022 CIVIL CODE. C'0mpvnsatrn'_y Relief.

g 1934, cm: c. § 5014. Cannot recover more than would be gained by

performance. Notwithstanding the provisions of this chapter, no

§ 1955. (‘lvil C.

Clvll C.an
1966.

§ 1987. Cl\'ll C.

§ 1988. Civil C.

§ 1989. Civll C.

. Civil (‘.

person can recover a greater amount in damages for the breach of an

obligation than he could have gained by the full performance thereof

on both sides except in the cases specified in the subdivisions on

exgmplary "damages and penal damages and in sections 4996, 5003

an 5004.

§ 5015. Damages must be reasonable. Damages must in

all cases be reasonable and when an obligation of any kind appears

to create a right to unconscionable and grossly oppressive damages

contrary to substantial justice, no more than reasonable damages can

be recovered.

§ 5016. Nominal damages. When ‘a breach of duty has

caused no appreciable detriment to the party affected, he may yet

recover nominal damages.

ARTICLE 3. —SPEOIFIC AND PREVENTIVE RELIEF.

GENERAL PRINCIPLES.

§ 6017. When specific relief given. Specific or preventive

relief may be given in the cases specified in this and the following

two articles and no others.

' 5018. How given. Specific relief is given:

By taking possession of a thing and deliverin it to a claimant.

2: By compelling a party himself to do that w ich ought to be

done; or,

By declaring and determining the rights of parties, otherwise

tha by an award of damages.

§ 5019. How preventive relief given. Preventive relief is

given by prohibiting a party from doing that which ought not to be

done.

§ 5020-. Neither given to enforce penal law. Neither

specific nor preventive relief can be granted to enforce a penal law,

except in a case of nuisance, nor to enforce a penalty or forfeiture in

any case.

ARTICLE 4.—SPEo1E1c RELIEF.

POSSESSION OF REAL PROPERTY.

§ 5021. Method of recovery. A person entitled to specific.

real property by reason, either of a perfected title, or of a claim to

title which ought to be perfected, may recover the same in the manner

prescribed by the code of civil procedure, either by a judgment for its

possession to be executed by the sherifl’, or by a Judgment requiring

the other party to perfect the title and to deliver possession of the

§ 1991, Civil (‘.

g 1992. (‘ivll c.

property.

POSSESSION OF PERSONAL PROPERTY.

§ 5022. Method of recovery. A person entitled to the imme

diate possession of specific personal property may recover the same

in the manner provided by the code of civil procedure.
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Compensatory Relief. CIVIL CODE. §§ 5023-5030

§ 5023. Specific delivery compellable. Any person having § rm (‘ml 0

the possession or control of a particular article of personal property

of which he is not the owner may be compelled specifically to deliver

it to the person entitled to its immediate possession.

SPECIFIC PERFORMANCE OF OBLIGATIONS.

§ 5024. When compelled. Except as otherwise provided in § 1994. Clvll C

this article the specific performance of an obligation may be com

pelled.

5025. Remedy mutual. When neither can be com- 2: ma-..c1vnc.

pe ed. Neither party to an obligation can be compelled specifically ‘

to perform it, unless the other party thereto has performed, or is com

pellable specifically to perform everything to which the former is

entitled under the same obligation, either completely or nearly so,

together with full compensation for any want of entire performance.

§ 5026. Presumption as to relief for not transferring. It § 1v>6.C1\-I1 0

is to be presumed that the breach of an agreement to transfer real

property cannot be adequately relieved by pecuniary compensation

and that the breach of an agreement to transfer personal property

can be thus relieved.

§ 5027. Specific performance compelled though contract 5 199?. Clvil 0

signed only by one. A party who has signed a written contract

may be compelled specifically to perform it, though the other party

has not signed it, if the latter has performed or ofl"ers to perform it on

his part and the case is otherwise proper fpr enforcing specific per

formance.

§ 5028. Compelled though penalty imposed or damages § 1993_¢.M1@_

liquidated. A contract otherwise proper to be specifically enforced

may be thus enforced, though a penalty is imposed or the damages

are liquidated for its breach and the party in default is willing to pay

the same. -

§ 5029. What obligations cannot be enforced. The fol- §1999, cam 0.

lowing obligations cannot be specifically enforced:

1. An obligation to render personal service.

2. An obligation to employ another in personal service.

3. An agreement to submit a controversy to arbitration.

4. An agreement to perform an act which the party has not power

lawfully to perform when required to do so.

5. An agreement to procure the act or consent of the wife of the

contracting party or of any other third person; or,

6. An agreement, the terms of which are not sufliciently certain

to make the precise act which is to be done clearly ascertainable.

§ 5030. When it cannot be enforced against one. Specific gzooo, own c.

performance cannot be enforced against a party to a contract in any

of the following cases:

1. If he has not received an adequate consideration for the con

tract.

2. If it is not as to him just and reasonable.

3. If his assent was obtained by misrepresentation, concealment,

circumvention or unfair practice of any party to whom performance

would become due under the -contract, or by any promise of such

party which has not been substantially fulfilled; or,
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§§ 5031-5038 CIVIL CODE. Cownpcnsator-y Relief

§ 2001. (_'iVil C.

§ 2002. Civil C.

§ ZIXB. Civil C.

§ 2004. Clvll C.

§ 2005. Civil G.

§ 2006, cu-n c.

§ ‘Z(IlT. Civil C.

§ ME, Clvll C.

4. If his assent was given under the influence of mistake, misap

prehension, or surprise, except that when the contract provides for

compensation in case of mistake, a mistake within the scope of such

provision may be compensated for and the contract specifically

enforced in other respects, if proper to be so enforced.

§ 5031. Same in favor of one. Specific performance cannot

be enforced in favor of a party who has not fully and fairly performed

all the conditions precedent on his part to the obligation of the other

party, except when his failure to perform is only partial and either

entirely immaterial or capable of being fully compensated, in which

case specific performance may be compelled upon full compensation

being made for the default.

§ 5032. Cannot be when title imperfect. An agreement for

the sale of property cannot be specifically enforced in favor of a seller

who cannot give to the buyer a title free from reasonable doubt.

§ 5033. When enforced against subsequent holder.

Whenever an obligation in respect to real property would be specifi

cally enforced against a particular person it may be in like manner

enforced against any other person claiming under him by a title created

subsequently to the obligation, except a purchaser or incumbrancer

in good faith and for value an'd except also that any such person may

exonerate himself by conveying all his estate to the person entitled

to enforce the obligation.

REVISION OF CONTRACTS.

§ 5034. For fraud _or mistake. When through fraud, or

mutual mistake of the parties, or a mistake of one party which the other

at the time knew or suspected, a written contract does not truly

express the intention of the parties, it may be revised on the applica

tion of a party aggrieved so as to express that intention so far as it

can be done without prejudice to rights acquired by third persons in

good faith and for value. .

§ 5035. Intention to make equitable agreement pre

sumed. For the purpose of revising a contract it must be presumed

that all the parties thereto intended to make an equitable and con

scientious agreement.

§ 5036. Court may inquire what instrument was in

tended to mean. In revising a written instrument the court may

inquire what the instrument was intended to mean and what were

intended to be its legal consequences and is not confined to the inquiry

What the language of the instrument was intended to be.

§ 5037. First revised, then enforced. A contract may be

first revised and then specifically enforced.

RESCISSIUN OF CONTRACTS.

§ 5038. When adjudged. The rescission of a written contract

may be adjudged on the application of a party a grieved:

1. In any of the cases mentioned in section 3 32; or,

2. VVhen the contract is unlawful for causes not apparent upon its

face and the parties were not equally in fault; or,

3. When the public interest will be prejudiced by permitting it to

stand.
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Compensatory Relief. CIVIL CODE. §§ 5039-5046

S 5039. Not for mere mistake. Rescission cannot be ad- §2wo.(=ml0.

judged for mere mistake, unless the party against whom it is

adjudged can be restored to substantially the same condition as if the

contract had not been made.

§ 5040. Compensation may be required. On adjudging §a010.ci\-no. '

the rescission of a contract the court may require the party to whom

such relief is granted to make any compensation to the other which

justice may require.

CANCELLATION OF INSTRUMENTS.

§ 5041. When adjudged. VVhen a written instrument, or the § 2011. civil c.

record thereof, may cause injury to a person against whom such *"“d' '

instrument is void or voidable. such instrument may, in an action

brought by the party injured, be adjudged void and the same ‘be

ordered to be delivered up for cancellation and the record thereof

canceled, whether extrinsic evidence is necessary to show its invalidity

or not.

§ 5042. Partial cancellation. When an instrument is evi- § 201:1. Clvll c.

dence of different rights or obligations it may be canceled in part and

allowed to stand for the residue.

ARTICLE 5.-—PREVENTIVE RELIEF.

§ 5043. How granted. Preventive relief is granted by injunc- § 2014. clvn G.

tion, provisional or final. -

§ 5044. Provisional injunctions. Provisional injunctions are § 2015. own c.

regulated by the code of civil procedure.

§ 5046. When final injunction granted. Except when § ‘.’D16.ClvllC.

otherwise provided by this chapter, a final injunction may be granted

to prevent the breach of an obligation existing in favor of the appli

cant:

11. f When pecuniary compensation would not afl:'ord adequate

re 1e .

2. VVhen it would be extremely diflicult to ascertain the amount

of compensation which would afford adequate relief.

3. VVhen the restraint is necessary to prevent a multiplicity of

judicial proceedings; or,

4. When the obli ation arises from a trust.

§ 6046. When mjunction not granted. An injunction can- g 2011. Clvll c.

not be nted:

1. 0 stay a judicial proceeding pending at the commencement of

the action in which the injunction is demanded, unless such restraint

is necessary to prevent a multiplicity of such proceedings.

2. To stay proceedings in a court of the United States.

3. To stay proceedings in a state upon a judgment of a court of

that state.

4. To prevent the execution of a public statute by olficers of the

law for the public benefit.

5. To prevent the breach of a contract, the performance of which

would not be specifically enforced. '

6. To prevent the exercise of a public or private olfice in a lawful

manner by the person in possession.

7. To prevent a legislative act by a municipal corporation.
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§ ‘M18, Clvll C.

§ 2019. Civil C

§ 2020. Civil C.

§ 2021. (‘lvil C.

,5 2022, Civil C.

§ ‘.1033, C'l\‘ll (‘.

§ 2025. Civil (,‘.

C HA P T E R 9 6 .

SPECIAL RELATIONS OF DEBTOR AND CREDITOR.

ARTICLE 1.—GENEBAL Pamcrrnas.

§ 5047. Debtor defined. A debtor within the meaning of this

chapter is one who by reason of an existing obligation is or may

become liable to pay money to another, whether such liability is cer

tain or contin ent.

§ 5048. reditor defined. A creditor Within the meaning of

this chapter is one in whose favor an obligation exists by reason of

which he is or may become entitled to the payment of money.

§ 5049. Fraud only vitiates debtor’s contract. In the

absence of fraud every contract of a debtor is valid against all his cred

itors existing or subsequent, who have not acquired a lien on the

property afl’ected by such contract.

§ 5050. Creditors may be preferred. A debtor may pay one

creditor in preference to another, or may give to one creditor security

for the payment of his demand in preference to another.

§ 5051. Order of resort among creditors. When a creditor

is entitled to resort to each of several funds for the satisfaction of his

claim and another person has an interest in or is entitled as a creditor

to resort to some, but not all of them, the latter may require the

former to seek satisfaction from those funds to which the latter has

no such claim so far as it can be done without impairing the right of

the former to complete satisfaction and without doing injustice to

third persons.

ARTICLE 2.—FIlAUDULENT Iusraumsxrs AND Tamssraas.

§ 5052. Transfers with intent to defraud creditors void.

Every transfer of property or charge thereon made, every obligation

incurred and every judicial proceeding taken with intent to delay or

defraud any creditor or other person of his demands is void against

all creditors of the debtor and their successors in interest and against

any persons upon whom the estate of the debtor devolves in trust for

the benefit of others than the debtor.

§ 5053. Transfer of personalty without change of pos

‘Z session presumed fraudulent. Every sale made by a vendor of

personal property in his possession or under his control and every

assignment of personal property, unless the same is accompanied by

an immediate delivery and followed by an actual and continued

change of possession of the property sold or assigned, shall be pre~

sumed to be fraudulent and void as against the creditors of the vendor

or assignor, or subsequent purchasers or incumbrancers in good faith

and for value, unless those claiming under such sale or assignment

make it appear that the same was made in good faith and without

any intent to hinder, delay or defraud such creditors, purchasers or

incumbrancers.

§ 5054. When only act of debtor void for fraud. A

creditor can avoid the act or obligation of his debtor for fraud only

when the fraud obstructs the enforcement by legal process of his

right to take the property affected by the transfer or obligation.
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§ 5055. When fraudulent intent question of fact. In all

cases arising under section 3599 or under the provisions of this

chapter the question of fraudulent intent is one of fact and not of

law; nor can any transfer or charge be adjudged fraudulent solely on

the ground that it was not made for a valuable consideration.

C HAPTE R 97.

NUISANCE.

ARTICLE 1. —GENERAL PRINCIPLES.

§ 5056. Nuisance defined. A nuisance consists in unlawfully

doing an act or omitting to perform a duty, which act or omission

either:

1. Anno s, injures or endangers the comfort, repose, health or

safety of ot ers; or,

2. Otfends decency; or,

3. Unlawfully interferes with, obstructs or tends to obstruct or

renders dangerous for passage any lake or navigable river, bay, stream,

canal or l)8.S1Il, or any public park, square, street or highway; or,

-1. In any way renders other persons insecure in life or in the use

of property. _ _ _ _

§ 5057. Public nuisance. A public nulsance 1s one which

affects at the same time an entire community or neighborhood, or any

considerable number of persons, although the“ extent of the annoy

ance or damage inflicted upon the individuals may be unequal.

§ 5058. Private nuisance. Every nuisance not included in

the definition of the last section is private.

§ 5059. Nothing done under authority of statute deemed

nuisance. Nothing which is done or maintained under the express

authority of a statute can be deemed a nuisance.

§ 5060. Liability of successive owners notabating. Every

successive owner of property who neglects to abate a continuing

nuisance upon or in the use of such property created by a former

owner is liable therefor in the same manner as the one who first

created it.

§ 5061. Right to damages not prejudiced by abatement.

The abatement of a nuisance does not prejudice the right of any

person to recover‘ damages for its past existence.

ARTICLE 2.—- PUBLIC Nursancs.

§ 6062. Not legalized by lapse of time. No lapse of time

can legalize a public nuisance, amounting to an actual obstruction of

public ri ht.

§aoe. Remedies against. The remedies against a public

§ 2026. Civil C.

g 2041.

§ ems.

§ 2049.

§ ‘N50.

§ 2051.

§ 2052.

§ -zom.

Clvll C.

Clvll C.

Clvll C.

Clvll C.

Civil C.

Civil C.

Clvll G.

nuisance are:

§ 20.-.4. Clvll C.
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§§ 5064-5078 CIVIL CODE. .i[a.rims of Jurisprudence .

§ 2055. Civil 0.

s -.>o.=.s. (‘lvll c.

§ 20-57. Civil C.

§ 2058. Civil C.

§ 2059- Clvll C.

§ 2060. Civil C.

§ 2051. Civil C.

§ 2(Xi'.'. Clvll C.

§ ‘Z063, Civil C.

§ ‘K34. Civil C.

§ Z165, Civil C.

§ 2(B6. Civil C.

§ ‘Z067. Civil C.

1. Indictment.

2. A civil action; or,

3. Abatement.

§ 5064. Indictment. The remedy by indictment is regulated

by the penal code and the code of criminal procedure.

§ 5065. Civil action. A private person may maintain an action

for a public nuisance if it is specially injurious to himself, but not

otherwise.

§ 5066. Abated by public offlcer. A public nuisance may

be abated by any public body or ofiic/er authorized thereto by law.

§ 5067. By private person. Any person may abate a public

nuisance which is specially injurious to him by removing or, if nec

essary, destroying the thing which constitutes the samve without com

mitting a breach of the peace or doing unnecessary injury.

ARTICLE 3. ---Parvara NUISANCES.

§ 5068. Remedies against. The remedies against a privati

nuisance are:

1. A civil action; or,

2. Abatement.

§ 5069. How person may abate. A person injured by a

private nuisance may abate it by removing or, if necessary, destroying

the thing which constitutes the nuisance without committing a breach

of the peace or doing unnecessary injury.

§ 5070. When notice required. VVhen a private nuisance

results from a mere omission of the wrongdoer and cannot be abated

without entering upon his land, reasonable notice must be given to

him before entering to abate it.

C H A P T E R 9 S .

MAXIMS OF JURISPRUDENCE.

§ 5071. How to be used and applied. The maxims of juris

prudence hereinafter set forth are intended not to qualify any of the

foregoin provisions of this code, but to aid in their just application.

§ 50 2. Vilhen the reason of a rule ceases, so should the rule

itself.

§ 5073. When the reason is the same the rule should be the

same.

§ 5074. One must not change his purpose to the injury of

another.

§ 5075. Any one may waive the advantage of a law intended

solely for his benefit. But a law established for a public reason can

not be contravened by a private agreement.

§ 5076. One must so use his own rights as not to infringe upon

the rights of another.

5077. He who consents to an act is not wronged by it.

8 5078. Acquiescence in error takes away the right of objecting

§ 2068. Clvll C.

§ 2069. Clvll C.

to it.
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§ 5079. No one can take advantage of his own wrong. § zmo. Civil (‘.

§ 5080. He who has fraudulently dispossessed himself of a thing 5 Z071, on-1| C.

may be treated as if he still had possession.

§ 5081. He who can and does 11ot forbid that which is done on § 2002. (‘lvil C.

his behalf is deemed to have bidden it.

5082. No one should suffer by the act of another. § 201:3. (‘lvil 0.

§ 5083. He who takes the benefit must bear the burden. g am. (‘ml (‘.

§ 5084. One who grants a thing is presumed to grant also what- § 24775. (‘Ml 0.

ever is essential to its use.

§ 5085. For every wrong there is a remedy. § 2076. (‘Ml o.

§ 5086. Between those who are equally in the right or equally §2011. own 0.

in the wrong the law does not interpose.

§ 5087. Between rights otherwise equal the earliest is preferred. § 201s. (‘lvll 0.

§ 5088. No man is responsible for that which no man can control. § 2019. Clvll c.

§ 5089. The law helps the vigilant before those who sleep on garm. (‘lvil (‘.

their rights. ~

§ 5090. The law respects form less than substance. § zusi. C-lvll c.

§ 5091. That which ought to have been done is to be regarded § 2osz.c1vl10.

as (lone in favor of him to whom and against him from whom perform

ance is due.

§ 5092. That which does not appear to exist is to be regarded as § 111411. (‘ml C

if it did not exist.

§ 5093. The law never requires impossibilities. - § ansi. Clvll c.

§ 5094. The law neither does nor requires idle acts. § ass. cm: 0.

§ 5095. The law disregards trifles. - § aosa. clvu (‘.

§ 5096. Particular expressions qualify those which are general. § 2081.01»-110.

§ 5097. Contemporaneous exposition is in general the best. 5 rams. Clvll 0.

§ 5098. The greater contains the less. § 2089, own c.

§ 5099. Superfluity does not vitiate. § 2090. Glvll C

§ 5100. That is certain which can be made certain. §2091. own 0.

§ 5101. Time does not confirm a void act. 5 2092- Clvll 0

_ 5102. The incident follows the principal, not the principal the § 2093. Clvll 0.

incident. , '

5103. An interpretation which gives effect is preferred to one § 20m, Civil c.

which makes void. ,

§ 5104. Interpretation must be reasonable. § 20%. Clvll 0

§ 5105. When one of two innocent persons must suffer by the gzuss. (‘lvll c.

act of a third, he by whose negligence it happened must be the

sufferer.
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§§ 5106-5119 CIVIL CODE. Definitions.

C H A P T E R 9 9.

DEFINITIONS AND GENERAL PRO\’ISIO.\‘-S.

: 2091 (‘M1 c § 5106. Words to be understood in their ordinary sense.

§ 2095.

g am».

§ Zllll.

§ 2101.

,5 2102.

§ 2103.

5 2104.

,5 2105.

,5 2110,

Clvll C.

Clvll C.

(‘ivll C.

Clvll C.

(‘ivll C.

(‘lvll C.

Clvll G.

Clvll C

. Clvll C.

. (‘lvll C.

. Clvll C.

. ('l\'ll C.

(‘lvll C.

VVords used in any statute are to be understood in their ordinary

sense, except when a contrary intention plainly appears and except

also that the words hereinafter explained are to be understood as thus

explained.

§ 5107. Word defined by statute has always same mean

ing‘. VVhenever the meaning of a word or phrase is defined in any

statute, such definition is applicable to the same word or phrase wher

ever it occurs, except when a contrary intention plainly appears.

§ 5108. Degrees of care. There are three degrees of care and

of diligence mentioned in this code, namely, slight, ordinary and

great. The latter include the former. .

§ 5109. Degrees defined." Slight care or diligence is such as

persons of ordinary prudence usually exercise about their own affairs

of slight importance; ordinary care or diligence is such as they usu

ally exercise about their own affairs of ordinary importance: and great

care or diligence is such as they usually exercise about their own

affairs of great importance.

§ 61 10. Degrees of negligence. There are three degrees of

negligence mentioned in this code, namely, slight, ordinary and gross.

The latter include the former. - .

§ 5111. Degrees defined. Slight negligence consists in the

want of great care and diligence; ordinary ne ligence, in the want of

ordinary care and diligence; and gross neg igence, in the want of

sli ht care and diligence.

51 12. What children includes.

children by birth and by adoption.

§ 51 13. Debtor and creditor. Except as defined and used in

chapter 96 of this code every one who owes to another the perform

ance of an obligation is called a debtor and the one to whom he owes

The term children includes

. it is called a creditor.

§ 6114. Good faith. Good faith consists in an honest inten

tion to abstain from taking any unconscientious advan e of another

even through the forms or technicalities of law toget er with an

absence of all information or belief of facts which would render the

transaction unconscientious.

§ 5115. Notice classified. Notice is either actua_l or con

structive. _

§ 5116. Actual notice.

information of a fact.

§ 51 17. Constructive notice. Constructive notice is notice

imputed by the law to a person not having actual notice.

§ 6118. What deemed constructive notice. Every person

who has actual notice of circumstances sufficient to put a prudent man

upon inquiry as to a particular fact and who omits to make such

inquiry with reasonable diligence is deemed to have constructive notice

of the fact itself.

% 61 19. False notice cannot become valid. A notice which

is alse when given is not valid by the subsequent happening of the

event.

Actual notice consists in express
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D11/initiorzs. CIVIL CODE. §§ 5120-5134

_S 5120. “ Paper.” The word “paper” means any flexible mate- § 2111. Clvll c.

rial upon which it is usual to write.

§ 6121. “Person.” The word “person” except when used by §2n2. (‘lvllC.

way of contrast, includes not only human beings, but bodies politic

or corporate.

§ 5122. “Several.” The word “several” in relation to number §-2113. clvnc.

means two or more.

§ 5123. “Third persons.” The words "third persons” include §-2114, cwu c.

all who are not parties to the obligation or transaction concerning

which the phrase is used.

§ 5124. Holidays. Holidays are every Sunday, the first day 52115. ch-10.

of January, the twenty-second day of February, the fourth day of * 1' °' bi"

July, the twenty-fifth day of December, the thirtieth day of May,

every day on which an election is held throughout the state and every

day appointed by the president of the United States or by the gov

ernor of this state for a ublic fast, thanksgiving or holiday.

§ 5125. When fo owing day holiday. If the first day of §2116.(_3lvilC.

January, twenty-second day of February, fourth day of July, thirtieth "‘“' ‘I’

day of May or twenty-fifth day of December falls upon a Sunday the

Monday following is a holiday. _

§ 5126." Business days. All other days than those mentioned 5 2117. Clvll (‘.

in the last two sections are to be deemed business days for all pur

uoses.I ' 5127. Act due on holiday performed on next day. § 211s, cm: 0.

\V enever an act of a secular nature, other than a work of necessity

or mercy, is appointed by law or contract to be performed upon a

particular day, which falls upon a holiday, such act may be performed

upon the next business day with the same effect as if it had been

performed upon the day appointed.

§ 5128. Usage. Usage is a reasonable and lawful public cus- §2119. Civil (‘

tom concerning transactions of the same nature as those which are to

be affected thereby, existing at the place where the obligation is to

be performed, and either known to the parties or so well established,

gefneral and uniform that they must be presumed to have acted with

re erence thereto.

§ 5129. “Usual.” “Customary.” The words “usual" and § 2120. G-MI C

“customary” mean “according to usage.” ‘

§ 5130. Valuable consideration. A valuable consideration Q2121. OM10

is a thing of value parted with, or a new obligation assumed at the

time of obtaining a thing, which is a substantial compensation for

tl1at which is obtained thereby. It is also called simply “value.”

§ 5131. “Verdict.” The word “verdict” includes not only the § 21‘.’1.(*1vilC

verdict of a jury, but also the finding upon the facts of a judge or

of a referee appointed to determine the issues in a cause.

§ 5132. “Year.” “Month.” The word “year” means a calen- §21‘l=i- (‘Ml 0

dar year and “month” a calendar month. Fractions of a year are to

be computed by the number of months, thus: half a year is six

months. Fractions of a day are to be disregarded in computations

which include more than one day and involve no questions of

priorit .

§ 6 33. Masculine includes what. Words used» in the mas- 5 2124. civil (‘-

culine gender include the feminine and neuter.

§ 5134. Singular includes what. “lords used in the singu- §?1‘-’5- (‘M10

lar number include the plural and the plural the singular, except

when a contrary intention plainly appears.
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§§ 5135-5143 CIVIL CODE. Definitions.

g-1120. cwuc. § 5136. Other definitions. Words used in the present tense

include the future as well as the present; the word “oath” includes

“aflirmation;” and every mode of oral statement under oath or affirma

tion is embraced by the term “testify,” and every written one in the

term “depose;” “signature” or “subscription” includes mark, when

the person cannot write. his name being written near it and written

by a person who writes his own name as a witness. The following

words also have the signification attached to them in this section,

unless otherwise apparent from the context:

1. The word “property” includes property, real and personal.

2. The words “real property” are coextensive with lands, tene

ments and hereditaments.

3. The words “personal property" include money, goods, chat

tels, things in action and evidences of debt.

4. The word “will” includes codicils.

§ 2121. own c. § 5136. “ Compound interest.” The words “ compound inter

est ” mean interest added to the principal as the former becomes due

and thereafter made to bear interest.

§-zrzs. Civll c. § 5137. “Written” and “printed.” The words “writing"

and “ written ” include “printing” and “printed ” except in the case

of signatures and when the words are used by way of contrast to

printing. Writing may be made in any manner, except that when a

person entitled to require the execution of a writing demands that it ,

be made with ink it must be so made.

§ 2129. cm! (‘. § 5138. Code excludes common law. The rule of the

common law that statutes in derogation thereof are to be strictly

construed has no application to this code. This code establishes the

law of this state respecting the subjects to which it relates; and its

provisions are to be liberally construed with a view to efl"ect its

objects and to promote justice. VVhenever this code is cited, enumer

ated, referred to or amended it may be designated simply as "the

civil code,” adding, when necessary, the number of the section.

5 2130, Civil c. § 5139. Seal. When the seal of a court, public officer, or per

son is required by law to be afiixed to any process, commission, paper

or instrument, the word “seal” includes an impression of such seal

upon the paper alone as well as upon wax ora wafer affixed thereto.

§21s1.<'h-111'. § 5140. Majority power. VVords giving a joint authority to

three or more public officers or other persons are construed as givin

such authority to a majority of them, unless it is otherwise expressed

in the act giving the authority.

§213':.(,‘Ivll (‘. § 5141. Repeal does not revive. Whenever any act of the

legislative assembly is repealed, which repealed a former act, such

former aict shall not thereby be revived, unless it shall be expressly so

provide .

g 2131, own C. § 5142. Effect of repeaL The repeal of any statute by the

legislative assemblyshall not have the efl’ect to release or extinguish

any penalty, forfeiture or liability incurred under such‘ statute, unless

the repealing act shall so expressly provide and such statute shall be

treated as still remaining in force for the purpose of sustaining any

proper action or prosecution for the enforcement of such penalty.

forfeiture or liability.

1. c. as. ms». § 5143. Successive weeks construed.‘ Whenever in any act

am ‘I’ or statute of the state of North Dakota, providing for the publication

of notices, the phrase “successive weeks” is used, the word weeks

shall be construed to mean calendar weeks and the publication upon
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Definitions. CIVIL CODE. § 5144

any day in such week shall be suificient publication for that week;

provided, that at least five days shall intervene between such publi

cations and all publications heretofore or hereafter made in accord

anlqel with the provisions of this section shall be deemed legal and

va .

5144. Fiscal year. The fiscal year for the state of North

Da ota shall commence on the first day of July and end on the

thirtieth day of June each year and all reports required annually or

biennially of any state oificer or from any private corporation shall be

made to and include the thirtieth da of June preceding and all

accounts of such oflicers shall be close and balanced to that date.

928
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CODE OF CIVIL PROCEDURE.

CH A PT E R 1 .

GENERAL DEFINITIONS AND PROVISIONS.

§ 5145. Title. This act shall be known as the code of civil

procedure of the state of North Dakota. t

§ 5146. Not retroactive. No part of it is retroactive unless

expressly so declared.

§ 5147. Code is law of this state. Excludes common law.

The rule of the common law that statutes in derogation thereof are

to be strictly construed, has no application to this code. The code

establishes the law of this state respecting the subjects to which it

relates, and its provisions and all proceedings under it are to be liber

ally construed with a view to effect its objects and to promote justice.

§ 5148. Prior rights not aifected. No action or proceeding

commenced before this code takes effect and no right accrued is

atfected by its provisions, but the proceedings therein must conform

to the requirements of this code as far as applicable.

5149. Limitation commenced to run not interrupted.

W en a limitation or period of time prescribed in any existing statute

for acquiring a right or barring a remedy, or for any other purpose,

has begun to run before this code goes into effect, and the same or

any limitation is prescribed in this code, the time which has already

rim Sl.;%(11ll be deemed part of the time prescribed as such limitation by

t is c e.

§ 5150. Computation of time. The time in which any act

provided by law is to be done is computed by excluding the first day

and including the last, unless the last is a holiday, and then it is also

excluded.

§ 5151. Language, how construed. Words and phrases are

construed according to the context and the approved usage of the

language; but technical words and phrases and such others as have

acquired a peculiar and appropriate meaning in law, or are defined by

statute, are to be construed according to such peculiar and appro

priate meanin or definition.

§ 5152. eflnition of words. The following words have in

this code the signification attached to them in this section, unless

otherwise apparent from the context: ‘

§ 1, C. (‘l\'.

am'd.

§‘Z, (‘. (‘t\.

§ 3. (‘. (‘lv.

§ 4. (‘. (‘I\'. '.

§ 5, (‘. (‘l\'. '.

§ 6, (‘. (‘lV.

§ 7. (‘. (‘i\'.

§ 8. (‘. (‘l\‘.

l’.

I‘.

P.

P.
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§§ 5153-5161 CODE OF CIVIL PROCEDURE. Definitions.

1. The word “writ” signifies an order or precept in writing, issued

in the name of the state or of a court or judicial ofiicer; and the

word “process,” a writ or summons issued in the course of judicial

proceedings. -

2. The word “state,” when applied to the different parts of the

United States, includes the District of Columbia and the territories;

and the words “United States” may include the district and terri

tories.

-,1 9. o. cw. r. § 5153. Effect upon former laws. Repeals. No statute,

law or rule is continued in force because it is consistent with the

provisions of this code on -the same subject; but i11 all cases provided

for by this code all statutes, laws and rules heretofore in force in this

state, whether consistent or not with the provisions of this code,

unless expressly continued in force by it, are repealed and abrogated.

This repeal or abrogation does not revive any former law heretofore

repealed, nor does it affect any right already existing or accrued or

any action or proceeding already taken, except as in this code

provided, nor does it affect any private statute not expressly repealed_

§ 10. c. cw. 1*. § 5154. Act how cited. This act, whenever cited, enumerated,

referred to or amended, may be desi ated simply as the code of civil

procedure, adding, when necessary, t e number of the section.

§ 11. (7. cw. P. § 5155. Remedies classified. Remedies in the courts of

justice are divided into:

1. Actions.

2. Special proceedings.

§12.('. Civ. 1-. § 5156. Action defined. An action is an ordinary proceeding

in a court of justice, by which a party prosecutes another party for

the enforcement or protection of a right, the redress or prevention of

a wrong or the punishment of a public ofl"ense.

§ 1a. c. (‘lv. P. § 5 157. Special proceedings. Every other remedy is a special

proceeding.

§ u_(._ ..|,._ ,._ § 5158. Actions classified. Actions are of two kinds:

1. Civil.

2. Criminal.

g 15, (1., (_‘|v_ 1-, § 5159. Criminal action defined. A criminal action is one

prosecuted by the state as a party against a person charged with a

public olfense for the punishment thereof.

§ 16, <;_ Ch-_ p, § 5160. Civil action. Process. Every other is acivil action;

and all process in civil actions shall run in the name of the state of

North Dakota.

g 11, C, Ci“ p, § 5161. Civil and criminal remedies not merged. When

the violation of a right admits of both a civil and criminal remedy,

the right to prosecute the one is not merged in the other.
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Courts. CODE OF ‘CIVIL PROCEl)URl‘1. 5162—5166

V clilded when. The sittings of every court of,this state shall be pub

C H A PT E R 2.

corms.

ARTICLE 1.—()r THE Covers IN GENERAL.

§ 5162. Courts. The following are the courts of justice of this 5 1.~.<'. ('i\'. r.
‘I

State: am‘1l.

. The supreme court.

2 The district courts.

3 The county courts.

-1 The courts of justices of the peace.

5. Such other courts as are or may be created by law for cities,

iricorporated towns and villages.

Of these the supreme, district and county courts are courts of

record. -

$ 5163. Sittings of courts public. Persons may be ex- §l.('. 1e4.1_~~_~~..
am'<l.

lic and every citizen may freely attend the same, except that on the

trial of cases of a scandalous or obscene nature the presiding judge or

justice may. in his discretion, exclude therefrom all persons not

necessarily present as parties or witnesses.

§ 5164. Courts not open on Sundays and holidays. Ju

risdiction of magistrates on such days. Courts shall not be

open on Sundays or legal holidays, unless for the purpose of instruct

ing or discharging a jury, or receiving a verdict. Any magistrate

may, however, on such days exercise his jurisdiction in criminal cases

to preserve the peace or arrest ofl"e-nders, and may in all cases either

civil or criminal admit any person arrested to bail.

ARTICLE 2.—Taa Susanna Couar.

§ 6165. Jurisdiction defined. Power to issue writs. The § 1.<-.us.1:~a1.

supreme court shall have and exercise appellate jurisdiction only,

except when otherwise specially provided by law or the constitution.

The supreme court has power in the exercise of its original jurisdic

tion to issue writs of habeas corpus, mandamus, quo warranto, cer

tiorari and injunction; and in the exercise of its appellate jurisdiction

and in its superintendin control over inferior courts it may issue

such original and remedia writs as are necessary to the proper exer

cise of such jurisdiction; provided, that said court shall exercise the

said original jurisdiction only in habeas corpus cases and in such

cases of strictly public concern as involve questions atfecting the

sovereign rights of the state or its franchises or privilege. -

§ 5166. Issue and return of writs. The supreme court § 2,1-.11s. 1891.

shall be always open for the issue and return of all writs and pro

-cess which it may lawfully issue and for the hearing and determi

nation of the same, subject to such regulations and conditions as the

court may prescribe. And any judge of said court may order the

issuance of any such writ or process, and prescribe the time and man

ner of service and the time and place of return of the same; provided,

that in cases of habeas corpus the judge of the supreme court who

issues or causes the writ to issue may, at his discretion, direct that
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5167-5171 CODE OF CIVIL PROCEDURE. Courts.

A

§ :1, c. us. 1891.

§ 4. c. 11>. 1>~n1.

§ 5, c.11R. 19:.

§6. 0.118. 1% 1.

the writ shall be made returnable and heard and determined, either

before the supreme court or any judge thereof, or before any district

court of the state or any judge of any district court of the state; pro

vided, further, that any district court or judge thereof before whom

any writ is made returnable as prescribed in this section is hereby

vested with full power and authority necessary for carrying into com

plete execution all of" its judgments, decrees and determinations, sub

ject to appeal as provided by law.

§ 5167. Issues of fact to be sent to district court for

trial. Whenever an issue of fact shall be joined or assessment of

damages by a jury be necessary in any action or proceeding com

menced in the supreme court, the court may, in its discretion, send

the same to some district court, and it shall be there determined in

the same manner as other issues of fact are tried or assessments made

and return be made thereof as directed by the supreme court. 1'11

such cases the supreme court may order a special verdict to be found

and returned.

§ 5168. Power to execute judgments, decrees, etc. Said

court is vested with full power and authority necessary for carrying

into complete execution all its judgments, decrees and determina

tions in the matters aforesaid and for the exercise of its jurisdiction

as the supreme judicial tribunal of the state; and shall by order made

at general or special term from time to time make and prescribe such

general rules and regulations for the conduct and hearing of causes

in said court, not inconsistent with the statute law of the state, as it

may deem proper; and the said court shall by order prescribe the

manner of publicationat the expense of the state of such rules and

regulations; and the same shall not be in force until thirty days

after the publication thereof.

§ 5169. Decisions. Syllabus. The said court shall in all

cases decided by it give its decision in writing, which shall be filed

with the clerk of said court with the other papers in the case. De

cisions in cases heard at a general or special term and all orders affect

ing the same may be filed in vacation, and judgment entered thereon

in pursuance of the finding and order of the court with the same

effect as upon decisions made and filed in term. Said court at the

time of announcing its decisions in any action determined by said

court shall file with the clerk thereof a syllabus of the decision in

such action, so prepared as to embody as briefly as practicable the

principles settled in and by such decision.

§ 5170. Adjournments. If any two judges of said court shall

not attend on the first or on an other day of the term, the clerk shall

enter such fact on record, an the judge present shall adjourn the

court to the next day and so on from day to day for six days, if neither

of the absent judges appears; at the end of which period said court

shall be adjourned, and all matters pending therein shall stand con

tinued until the next regular or special term. If none of the judges

appear, the clerk of said court may adjourn from day to day as pro

vided in this section.

§ 6171. When causes on calendar stand over. Whenever

there is no general term of said court at the time fixed therefor by

law for any cause, or whenever there is a continuance of the term of

said court or a change in the time of holding an term by act of the

legislative assembly, all causes then upon the ca endar of said court.
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Courts. CODE OF CIVIL PROCEDURE. §§ 5172-5176

all writs, recognizances, appeals and proceedings commenced, taken

or made retumable to said court at said term shall stand over to and

be heard at the next general term with like effect as if no such failure,

continuance or change had occurred.

§ 5172. Preference on calendar. On a second and each sub- § Z4. 0 vi»: 1’

scquent appeal to the supreme court or when an appeal has once been

dismissed for defect or irrc ularity, the cause shall be placed upon the

calendar as of the time of ling the first appeal; and whenever in any

action or proceeding in which the state of North Dakota, or any state

officer or any board of state ofiicers is or are sole plaintid or defendant,

an appeal has been or shall be brought from any judgment or order

for or against him or them in any court, such appeal shall have apref

erence in the supreme court and may be moved by either party out of

the order on the calendar.

§ 5173. Majority of judges must concur. The concurrence s z.~..<'. cw. v.

of a majority of the judges is necessary to pronounce judgment. If a ‘"" "'

majority does not concur, the case must be reheard. But no more

than two rehearings shall be had; and if on the second rehearing a

majority of the judges does not concur, the judgment shall be affirmed.

§ 5174. Adjournment to other buildings. The supreme court § 21;. c. cu

may be held in other buildings than those designated by law as places -i " '

for holding courts and at a different place in the same city from that

at which it is appointed to be held.

ARTICLE 3.-——THE DISTRICT Comrrs.

§ 5 175. Jurisdiction ofdistrict courts defined. The district

courts have the general jurisdiction conferred upon them by the con

stitution and in the exercise thereof they have power to issue all writs,

process and commissions provided therein or by law or which may

be necessary to the due execution of the powers with which they are

vested. They have power to hear and determine all civil actions and

proceedings and all cases of crimes and misdemeanors of every kind;

and they have all the powers according to the usages of courts of law

and equity necessary to the full and complete jurisdiction of the

causes and parties and the full and complete administration of justice

and to carrying into effect their judgments, orders and other determi

nations, subject to a re-examination by the supreme court as provided

b law. They have jurisdiction of ‘appeals from all final judgments

ofjustices of the peace and police magistrates, and from all judgments,

decrees or orders of the county court, and from the determination of

inferior oflicers, boards or tribunals, in such cases and pursuant to

such regulations as may be prescribed by law.

§ 5176. Court always open. Procedure. The district court § 1. c. as. 1393.

is always open for the purpose of hearing and determining all actions,

special proceedings, motions and applications of whatever kind or

character, and whether of a civil or criminal nature, arising under the

laws of the state, and of which such court has jurisdiction, original or

appellate, except issues of fact in civil and criminal actions. Such

issues must be tried in term time in the count or judicial district in

which the action is brought or to which the p ace of trial is changed

by order of the court upon the written consent of the parties to such

action or upon the grounds provided by law; provided. that issues of

fact in civil actions triable by the court without a jury, or in which a
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§§ 5177-5180 CODE OF CIVIL PROCEDURE. Courts.

§ 2. 1-. so. max.

§ 3. 0. 86, 1693.

§ 4, 0. 86, 1893.

5 5, c. 86. M93.

jury trial has been waived, may, in the discretion of the court and

upon the consent of the parties in open court entered in the minutes

or in writing filed with _t-he clerk, be tried and determined and judg

ment given out of term time at any place within the district in which

such action is pending.

§ 5177. Judgments by default. Ex parte applications may

be made, heard and determined and judgments by default given at

any place within the state.

§ 5178. Acts of judge are acts of the court. All orders

made, judgments given or other acts done by any judge of the district

court in any action, special proceeding or other matter, civil or crim

inal, shall be deemed and held to be the orders, judgments and acts

of the court and the several judges of the district court shall have

jurisdiction throughout the state to exercise all the powers conferred

bylaw upon the district court or judges thereof, subject to the limi

tations in this article provided.

§ 5179; No judge to act on matters not pending in his

district. Exceptions. No judge of the district court shall hear

or determine any action, special proceeding, motion or application,

or make any order or ive any judgment in any action or proceeding

not pending in the ju icial district for which he is elected except in

the following cases:

1. Upon the written request of the judge of the district in which

such action or proceeding is at the time pending.

2. When, upon the application of either party to such action or

proceeding and upon due notice to the opposite party, if he shall

have appeared and is entitled to such notice, it shall be made to

appear by aflidavit to the satisfaction of such judge who shall have

power to hear and determine such preliminary application, that the

jud e of the district in which such action, proceeding, motion or

application is pending or about to be commenced, is absent from his

district, or incapacitated or disqualified to act therein, such applica

tion shall be made only to the judge of a district adjoining that in

which such action or proceeding is pending, and upon the hearing

thereof counter afiidavits may be used.

§ 5180. Order or judgment. How vacated. No order or

judgment given by the judge of any district contrary to the limita

tions of the preceding sections shall for that reason be void, but such

order or judgment may be vacated upon application within thirty

days from the time the same shall have been made or given to the

judge of the district in which the action or proceeding in which the

same was made or given is pending, and if appealable by the

supreme court on appeal.
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CH A PT ER 3.

FORM OF CIVIL ACTIONS.

§ 5181. Distinction between actions at law and suits in

equity abolished. Parties named. The distinction between

actions at law and suits in equity and the forms of all such actions

and suits heretofore existing are abolished;' and there shall be in this

state hereafter but one form of action for the enforcement or protection

of private rights and the redress of private wrongs, which shall be

denominated a civil action. In such action the party complaining

shall be known as the plaintifl’ and the adverse party as the defendant.

§ 5182. Actions upon judgments. No action shall be com

menced upon a judgment rendered in any court of this state between

the same parties within nine years after its rendition without leave of

the court for good cause shown and notice to the adverse party.

§ 5 183. Issues must be stated. Feigned issues are abolished,

and instead thereof in the cases where the power now exists to order

a fei ed issue, or when a question of fact not put in issue by the

plea ings is to be tried by a jury, an order for the trial may be made,

stating distinctly and plainly the question of fact to be tried; and

such order shall be the only authority necessary for a trial.

C H A P T E R 4.

TIME OF COMMENCING ACTIONS.

ARTICLE 1. —IN GENERAL.

§ 5184. Limitations. Civil actions can only be commenced

within the periods prescribed in this code after the cause of action

shall have accrued, except when in special cases a different limitation

is prescribed by statute. But the objection that the action was not

commenced within the time limited can only be taken by answer.

ARTICLE 2.-TIME or Oomnancmo Aorrons FOR THE REcovERY

-on REAL PROPERTY.

§ 5185. By the state. The state of North Dakota will not sue

any person for or in respect to any real property or the issues or

profits thereof by reason of the right or title of the state to the

same, unless:

1. Such right or title shall have accrued within forty years before

any action or other proceeding for the same shall be commenced; or,

2. The state or those from whom it claims shall have received the

rents and profits of such real property or of some part thereof within

the space of forty years.

33. 34. C.§§Civ. P.

§ 35. C. Glv. 1‘.

am~'d.

g as, c. cw. P.

g 31.0. cu-. 1-.

§ as. 0. cw. P.
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§ 5186. Persons claiming under state. No action shall be

brought for or in respect to real property by any person claiming by

virtue of ants from the state, unless the same might have been

commence as herein specified in case such grant had not been issued

or made. '

§ 5187. Extension of limitation when. When grants of

real property shall have been issued or made by the state and the

same shall be declared void by the determination of a competent

court rendered upon an allegation of a fraudulent suggestion, or con

cealment, or forfeiture, or mistake, or ignorance of a material fact. or

wrongful detaining, or defective title, in such case an action for the

recovery of the premises so conveyed may be brought either by the

state or by any subsequent grantee of the same premises, his heirs or

assigns, within twenty years after such determination was made, but

not after that‘ period.

§ 5 188. Seizin within twenty years. No action for the

recovery of real propert or for the recovery of the possession thereof

shall be maintained, un ess it appears that the plaintiff, his ancestor,

predecessor or grantor was seized or possessed of the premises in

question within twenty years before the commencement of such action_

§ 5189. Same. No cause of action, or defense, or counterclaim

to an action founded upon the title to real property or to rents or ser

vices out of the same shall be effectual, unless it appears that the

person prosecuting the action or interposing the defense or counter

claim, or under whose title the action is prosecuted or the defense or

counterclaim is made, or the ancestor, predecessor or grantor of such

person was seized or possessed of the premises in question within twenty»

years before the committing of the act in respect to which such action

is prosecuted or defense or counterclaim made.

§ 5190. One year after entry No entry upon real estate

shall be deemed sufficient or valid as a claim unless an action is com

menced thereon within one year after the making of such entry and

within twenty years from the time when the right to make such entry

descended or accrued.

§ 5191. Possession presumed. In every action for the re

covery of real property or the possession thereof the person establish

ing a le al title to the premises shall be presumed to have been

possessed thereof within the time required by law; and the occupa

tion of such premises by any other person shall be deemed to have

been under and in subordination to the legal title, unless it appears

that such premises have been held and possessed adversely to such

legal title for twenty years before the commencement of such action.

§ 5192. Occupation under writtep instrument. Whenever

it shall appear that the occupant or those under whom he claims

entered into the possession of premises under claim of title exclusive

of any other right, founding such claim upon a written instrument as

being a conveyance of the premises in question, or upon the decree

or judgment of a competent court, and that there has been a con

tinued occupation and possession of the premises included in such

instrument, decree or judgment, or of some part of such premises,

under such claim for twenty years, the premises so included shall be

deemed to have been held adversely; except that when the premises

so included consist of a tract divided into lots, the possession of one

lot shall not be deemed a possession of any other lot of the same tract.
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§ 5193. Adverse possession. For the purpose of constitut- §w-L1 Clv- P

ing an adverse possession by any person claiming a title founded upon

a written instrument, or a judgment or decree, land shall be deemed

to have been possessed and occupied in the following cases:

1. VVhen it has been usually cultivated or improved.

'2. VVhen it has been protected by a substantial inclosure.

3. \-Vhen, alt.hough not inclosed, it has been used for the supply

of fuel or of fencing timber for the purposes of husbandry, or the

ordinary use of the occupant.

4. \-Vhen a known farm or a single lot has been partly improved,

the portion of such farm or lot that may have been left not cleared or

not inclosed according to the usual course and custom of the adjoin

ing country, shall be deemed to have been occupied for the same

length of time as the part improved and cultivated.

§ 5194. Actual adverse holding. When it shall appear that § 41-(1 Bi“ I‘

there has been an actual continued occupation of premises under a

claim of title exclusive of any other right, but not founded upon a

written instrument, or a judgment or decree, the premises so actually

occupied and no other shall be deemed to have been held adversely.

§ 5195. Under claim not written. For the purpose of con- 9 4*-1* ““'- P

stituting an adverse possession by a person claiming title not founded

upon a written instrument, or a judgment or decree, land shall be

declime-d to have been possessed and occupied in the following cases

on y:

1. \Vhen it has been protected by a substantial inclosure.

2. \Vhen it has been usually cultivated or improved.

§ 5196. Landlord and tenant. Whenever the relation of Q 49_ ¢_ C1,-_ 1»,

landlord and tenant shall have existed between any persons, the pos

session of the tenant shall be deemed the possession of the landlord,

until the expiration of twenty years from the termination of the

tenancy; or, when there has been no written lease, until the expiration

of twenty years from the time of the last payment of rent, notwith

standing that such tenant may have acquired another title or may

have claimed to hold adversely to his landlord. But such presump

tions shall not be made after the periods herein limited.

§ 5197. Eifect of descent. The right of a person to the pos- gm. c. on-. l’.

session of any real property shall not be impaired or alfected by a

descent being cast in consequence of the death of a person in posses

sion of such property.

§ 5198. Disabilities extend time. If a person entitled to §m.1'.Clv. I’.

maintain any of the actions mentioned in this article, or to interpose ““‘“'

a defense or counterclaim thereto, or to make an entry upon real prop

erty, is, when his title first descends or his cause of action or right

of entry first accrues, or when such defense or counterclaim might

be interposed, either: -

1. Within the age of twenty-one years; or,

2. Insane; or,

3. Imprisoned on a criminal charge or in execution upon cou

viction of a criminal offense for a term less than for life, the time of

such disability is not a part of the time in this article limited for the

commencement of such action, or the making of such entry, or the

interposing of such defense or counterclaim; but the time so limited

cannot be extended more than ten years after the disability ceases or

aftcr the death of the person so disabled.
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ARTICLE 3.-—TIME or COMMENCING OTHER ACTIONS.

§ 5199. Other periods. The following actions must be com

menced within the following periods after the cause of action has

accrued.

§ 5200. Ten years. Within ten years:

1. An action upon a judgment or decree of any court of the

United States or of any state or territory within the United States.

2. An action upon a contract contained in an conveyance or

mortgage of or instrument affecting the title to rea property except

a covenant of warranty, an action upon which must be commenced

within ten years after the final decision against the title of the cov

enantor.

5201. Six years. Within six years:

An action upon a contract, obligation or liability, express or

implied, excepting those mentioned in section 5200.

2. An action upon a liability created by statute, other than a pen

alty or forfeiture, when not otherwise expressly provided.

3. An action for trespass upon real property.

4. An action for taking, detaining or injuring any goods or chat

tels, including actions for the specific recovery of personal property.

5. An actionifor criminal conversation, or for any other injury to

the person or rights of another not arising on contract, and not here

inafter enumerated.

6. An action for relief on the ground of fraud in cases which here

tofore were solely cognizable by the court of chancery, the cause of

action in such case not to be deemed to have accrued until the

discovery by the aggrieved party of the facts constituting the fraud.

§ 5202. Three years. Within three years:

1. An action against a sheriff, coroner or constable upon a liability

incurred by the doing of an act in his oflicial capacity and by virtue

of his ofiice, or by the omission of an ofiicial duty, including the non

payment of money collected upon an execution. But this section

shall not apply to an action for an escape.

2. An action upon a statute for a penalty or forfeiture, when the

action is given to the party aggrieved, or to such party and the state,

except when the statute imposing it prescribes a different limitation.

§ 5203. Two years. Within two ears:

1. An action for libel, slander, assau t, battery or false imprison

ment. _

2. An action upon a statute for a forfeiture or penalty to the

state.

3. An action for the recovery of damages resulting from mal

practice.

4. An action for injuries done to the person of -another, when

death ensues from such injuries; and the cause of action shall be

deemed to have accrued at the time of the death of the party injured.

§ 5204. One year. VVithin one year:

1. An action against a sheriff or other ofiicer for the escape of a

prisoner arrested or imprisoned on civil process.

§ 5205. Balance Of open account. In an action brought to

recover a balance due upon a mutual, open and current account, when

there have been reciprocal demands between the parties, the cause of
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action shall be deemed to have accrued from the time of the last item

proved in the account on either side.

§ 5206. Forfeiture by person. State. An action upon a

statute for a penalty or forfeiture given in whole or in part to any

person who will prosecute for the same must be commenced within

one year after the commission of the offense; and if the action is not

commenced within the year by a private party, it may be commenced

within two years thereafter in behalf of the state by the attomey

general, or by the state’s attorney of the county where the offense was

committed.

§ 5207. Other relief ten years. An action for relief not

hereinbefore provided for must be commenced within ten years after

the cause of action shall have accrued.

§ 5208. Same to state and persons. The limitations pre

scribed in this chapter shall apply to actions brought in the name of

the state, or for its benefit, in the same manner as to actions by

private parties.

_ Anrrcnr. 4.—Ga1vEn.u. PROVISIONS AS T0 THE TIME or Oommsvome

ACTIONS.

§ 5209. When action deemed commenced. An action is

commenced as to each defendant when the summons is served on

him, or on a codefendant who is a joint contractor or otherwise

united in interest with him. An attempt to commence an action is

deemed equivalent to the commencement thereof within the meaning

of this chapter, when the summons is delivered, with the intent that

it shall be actually served, to the sheriff or other officer of the county

in which the defendants, or one of them usually or last resided; or,

if a corporation is defendant, to the sheriif or other ofiicer of the

county in which was situated the principal place of business of such

corporation, or where its general business was transacted, or where it

kept an office for the transaction of business. But such an attempt

must be followed by the first publication of the_summons, or the

service thereof, within sixty days.

§ 5210. Exception. Absentee. If, when the cause of action

shall accrue against any person, he shall be out of the state, such

action may be commenced within the terms herein respectively

limited after the return of such person into this state; and if after

such cause of action shall have accrued such person shall depart from

and reside out of this state or remain continuously absent therefrom

for the space of one year or more, the time of his absence shall not

be deemed or taken as any part of the time limited for the commence

ment of such action.

§ 521 1. Same. Disabilities. If a person entitled to bring an

action other~ than for the recovery of real property, except for a

penalty or forfeiture, or against a sheriff or other ofiicer for an escape,

is_ at the time the cause of action accrued, either:

1. Within the age of twenty-one years; or,

2. Insane; or,

Imprisoned on a criminal charge, or in execution under the

sentence of a criminal court for a term less than his natural life, the

time of such disability is not a part of the time limited for the com

mencement of the action; provided, that the period within which the

§ 59. C. Clv. i‘.

§ 60. C. Clv. P.

§a1. C.C1v. I’.

§ 62. C. Clv. P.

am'd.

§ 63. C. Clv. P.

am‘d.

§ 64. C. Clv. P.
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action must be brought cannot be extended more than five years by

any such disability except infancy, nor can it be extended in any

case longer than one year after the disability ceases.

§ 5212. Limitation in case of death. If a person entitled to

bring an action dies before the expiration of the time limited for the

commencement thereof and the cause of action survives, an action

may be commenced by his representatives after the expiration of that

time and within one year from his death. If a person against whom

an action may be brought dies before the expiration of the time

limited for the commencement thereof and the cause of action sur-'

vives, an action may be ('OIl][Il9I1(€d against his executors or adminis

trators after the expiration of that time and within one year after the

issuing of letters testamentary or of administration.

§ 5213. In case of war. When a person shall be an alien

subject or a citizen of a country at war with the United States, the

time of the continuance of the war is not a part of the period limited

for the commencement of the action.

§ 6214. When judgment reversed. If an action is com

menced within the time prescribed therefor and the judgment therein .

is reversed on appeal, the plaintifl’ or, if he dies and the cause of

action survives, his heirs or representatives may commence a new

action within one year after the reversal.

§ 5215. Stay by injunction, etc. \Vhen the commencement

of an action is stayed by injunction or other order of a court or

judge, or by statutory prohibition. the time of the continuance of the

stay is not a part of the time limited for the commencement of the

action.

§ 5216. When disability available. No person can avail

himself of a disability, unless it existed when his right of action

accrued.

§ 5217. Coexisting disabilities. When two or more disabili

ties coexist at the time the right of action accrues, the limitation

does not attach until they are al removed.

§ 5218. Bank notes. This chapter does not affect actions to

enforce the payment of bills, notes or other evidence of debt, issued

by moneyed corporations, or issued or put in circulation as money.

§ 5219. Moneyed" corporations. This chapter shall not

atfect actions against directors or stockholders of a moneyed corpora

tion or banking association to recover a penalty or forfeiture imposed,

or to enforce a liability created by law; but such actions must be

brought within six years after the discovery by the aggrieved party

of the facts upon which the penalty or forfeiture attached or the

liability was created.

§ 6220. New promise must be in writing. No acknowl

edgment or promise is sufficient evidence of a new or continuing

contract, whereby to take the case out of the operation of this chap

ter, unless the same is contained in some writing si ned by the party

to be charged thereby; but this section shall not a ter the efl'ect of

any payment of principal or interest.
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C H A P T E R 5.

PARTIES TO CIVIL ACTIONS.

§ 5221. Action must be prosecuted by party in interest.

Every action must be prosecuted in the name of the real party in

interest except as otherwise provided in section 5223.

§ 5222. Assignee. Equities. In the case of an assignment

of a thing in action the action by the assignee shall be without

prejudice to any set-off or other defense existing at the time or

before notice of the assignment: but this section shall not apply to a

negotiable promissory note or bill of exchange transferred in good

faith and upon good consideration before due.

§ 5223. Executors and trustees. An executor or adminis

trator, a trustee of an express trust or a person expressly authorized

by statute may sue without joining with him the person for whose

benefit the action is prosecuted. A trustee of an express trust

within the meaning of this section shall be construed to include a

person with whom or in whose name a contract is made for the benefit

of another.

§ 5224. Married woman. When a married woman is a party,

her appearance, the prosecution or defense of the action and the

joinder with her of any other person or party must be governed by

the same rules as if she was single.

§ 6225. Infant must appear b-y guardian. When an infant

is a party he must appear either by his general guardian or by a

guardian appointed by the court, in which the action is prosecuted,

ul‘ by a judge thereof. A guardian may be appointed in any ease,

when it is deemed by the court, in which the action is prosecuted, or

by a judge thereof, expedient to represent the infant in the action,

notwithstanding he may have a general guardian and may have

appeared by him. _

§ 5226. Guardian, how appointed. The guardian shall be

appointed :

1. When the infant is plaintiff, upon the application of the infant,

if he is of the age of fourteen years; or if under that age, upon the

application of his general or testamentary guardian, if he has any, or

of a relative or friend of the infant. If made by a relative or friend

of the infant, notice thereof must first be given to such guardian, if

he has one: if he has none, then to the person with whom such infant,

resides.

2. When the infant is defendant, upon the application of the

infant, if he is of the age of fourteen years and applies within

twenty days after the service of summons. If he is under the age of

fourteen or neglects so to apply, then upon the application of any other

party to the action, or of a relative or friend of the infant, after

notice of such application being first given to the general or testa

mentary guardian of such infant, if he has one within this state; if

he has none, then to the infant himself, if over fourteen years of age

and within the state; or, if under that age and within the state, to

the person with whom such infant resides. In actions for the parti

tion of real property, or for the foreclosure of a mortgage or other

instrument, when an infant defendant resides out of this state, the

§ T4. ('.(‘.iv. I‘.

8m’<l.

§ 15. ('. ca-. 1-.

§ 76. ('. Cir‘. I‘.

§ 77. C. ("lV. I‘.

§ is. c.c1v. 1-.

§ 19. c. on-. 1’.
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plaintiff may apply to the court or a judge thereof, in which the

action is pending, and will be entitled to an order designating some

suitable person to be the guardian for the infant defendant for the

purposes of the action, unless the infant defendant or some one in

his behalf within a number of days after the service of a copy of the

order, which number of days shall be in the said order specified, shall

procure to be appointed a guardian for the said infant: and the court

shall give special directions in the order for the manner of the service

thereof, which may be upon the infant himself or by service upon

any relation or person with whom the infant resides, and either by

mail or personally upon the person so served. And in case an infant

defendant having an interest in the event of the action shall reside

in any state with which there shall not be a regular communication

bv mail, on such fact satisfactorily appearing to the court the court

may appoint a guardian ad litem for such absent infant party for the

purpose of protecting the right of such infant in said action, and on

such guardian ad litem rocess, pleadings and notices in the action

may be served in the ike manner as upon a party residing in this

state.

% 5227. Guardian for person of unsound mind. When the

de endant is a person of unsound mfnd at the time the action is com

menced and no guardian has been appointed of his person or estate.

the court or a judge thereof shall appoint a guardian for him for the

action. If during the pendency of an action either party shall become

or prove to be of unsound mind, the action may be prosecuted or

defended by his guardian in like manner as if it had been commenced

after the appointment of the guardian, or the court or judge may

appoint a guardian for the action as the case may require. Such

guardian for the action may be appointed upon the application of

any party thereto or any relative or friend of such person of unsound

mind after at least five days" notice of such application shall have first

been given to such person personally, if a resident of this state. and

if not a resident, in such manner as the court or judge shall direct.

Upon the hearing of such application the court or judge may, if

deemed desirable and practicable, order such person of unsound mind

to appear or be brou ht in by the sheriff in person.

§ 5228. Guardian's security. No guardian appointed for an

infant or a person of unsound mind under the provisions of this

chapter shall be permitted to receive any money or other property of

the ward except costs and expenses allowed to the uardian by the

court, or recovered by the ward in the action, unti he has given

sufiicient security approved by the judge of the court to account for

and apply the same under the direction of the court. And no person

appointed a guardian for the purpose of defendin an action brought

against an infant or person of unsound mind sha l be liable for the

costs of such action, unless specially charged by the order of the

court for some personal misdemeanor therein.

§ 5229. Who to be plaintiffs. All persons having an interest

in the subject of the action and in obtaining the reliefdemanded may

be joined as plaintitfs except as otherwise provided in this chapter.

§ 5230. Defendants. Any person may be made a defendant.

who has or claims an interest in the controversy adverse to the plain

tiff or who is a necessary party to a complete determination or settle

ment of the questions involved therein; and in an action to recover

possession of real estate the landlord and tenant thereof may be joined
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as defendants, and any person claiming title or right of possession to

real estate may be made parties, plaintitf or defendant, as the case may

require, to any such action.

§ 6231. Persons holding unrecorded conveyance need

not be made parties. In an action to foreclose a mortgage or other

lien upon real property no person holding a conveyance from or under

the mortgagor of the property mortgaged, or other owner thereof, or

having a lien upon such property, which conveyance or lien does not

appear of record in the proper oifice at the time of the commencement

of the action, need be made a party to such action; and the jud ment

therein rendered and the proceedings therein had are as conc usive

against the party holding such unrecorded conveyance or lien as if he

had been made a party to the action.

§ 5232. Parties to be joined. Of the parties to the action

those who are united in interest must be joined as plaintiffs or defend

ants; but if the consent of any one who should have been joined as

plaintitf cannot be obtained, he may be made a defendant, the reason

therefor being stated in the complaint; and when the question is one

of a common or general interest of many persons, or when the parties

are very numerous and it may be impracticable to bring them all

befolre the court, one or more may sue or defend for the benefit of the

who e.

§ 5233. When severally liable. Persons severally liable

upon the same obligation or instrument, including the parties to

bills of exchange and promissory notes, whether the action is brou ht

upon the instrument, or by a party thereto to recover against ot er

parties liable over to him, and persons liable severally for the same

debt or demand, although upon different obligations or instruments,

may all, or one or more of them, be included in the same action at

the option of the plaintiff.

§ 5234. Action does not abate. No action shall abate by the

death, marria e or other disability of a party, or by the transfer of

any interest t erein, if the cause of action survives or continues. In

case of the death or other disability of a party, the court on motion at

any time within one year thereafter, or afterwards on a supplemental

complaint, may allow the action to be continued by or against his

representatives or successor in interest. In case of any other transfer

of interest the action shall be continued in the name of the original

party, or the court may allow the person to whom the transfer is made

to be substituted in the action. After a verdict is rendered in any

action for a wrong, such action shall not abate by the death of any

party, but the case shall proceed thereafter in the same manner as in

cases where the cause of action now survives by law. At any time

after the death or other disability of the party plaintifl’ the court in

which an action is pending upon notice to such persons as it may

direct and upon "application of any person aggrieved may, in its dis

cretion, order that the action be deemed abated, unless the same is

continued by the proper parties within a time to be fixed by the

court, not less than six months nor exceeding one year from the grant

ing of the order.

§ 6236. Successor may revive judgment. Where judg

ment has heretofore or shall hereafter be recovered for the possession

of real property and the party recovering such judgment shall have

died subsequent to the recovery thereof, his successor in interest in

§ 1. U. 54, 1890.

§ 83. C. C-lv. l’.

§ 84. C. Clv. 1'.

am’d.

§ S5. C. (‘lv. I’.

§ 86. C. (‘lv. l’.
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§ 87. (7. Clv. l’.

§ 38. C. (‘lv. ’

am’d.

-1

§ 89. C. (‘l\'. l‘.

§ R), ('. (‘l\‘. I’.

said real property, whether by grant, devise or inheritance, may revive

said judgment and enforce the same by execution on motion within

one year after said death, or afterwards on supplemental complaint.

§ 5236. Nonresident intestate. When an intestate, not being

an inhabitant of the state, shall die out of the state, not leaving assets

therein, and there is pending in the supreme court an appeal brought

by such intestate from a judgment against him, the court in which

such appeal is pending may order the judgment appealed from affirmed

with costs, unless the attorney for the intestate on said appeal pro

cures such action to be revived within six months after notice to per

fect such appeal by the substitution of a representative in said action_

§ 5237. Death of one of several parties. In case of the

death of one of two or more plaintiffs or one of two or more defend

ants, if part only of the cause of action, or part of some of two or

more distinct causes of action survives to or against the others, the

action may proceed without bringing in the successor to the rights or

liabilities of the deceased party; and the judgment will not affect him

or his interest in the subject of the action; but when it appears proper

so to do, the court may require or compel the successor, or a person

who claims to be the successor, to be brought in as a party upon his

own application or upon the application of a party to the action.

§ 6238. Power of court. Interpleader. The court may

determine any controversy between the parties before it. when it can

be done without prejudice to the rights of others, or by saving their

rights; but when a complete determination of the controversy cannot

be had without the presence of other parties, the court must cause

them to be brought in.

§ 5239. Intervention when.- Any person may before the

trial intervene in an action or proceeding, who has an interest in the

g 91. c. cu-. |-.

matter in litigation in the success of either party, or an interest

against both. An intervention takes place when a third person is

permitted to become a party to an action or proceeding between other

persons, either by joining the plaintifl’ in claiming what is sought by

the complaint, or by uniting with the defendant in resisting the

claims of the plaintifl’, or by demanding anything adversely to both

the plaintifl’ and the defendant, and is made by complaint, setting

forth the grounds upon which the intervention rests, filed by leave of

the court and served upon the parties to the action or proceeding

who have not appeared and upon the attorneys of the parties who

have appeared, who may answer or demur to it as if it was an origi

nal complaint.

§ 5240. Interpleader. A defendant a ainst whom an action

is pending upon a contract, or for specific, rea or personal property,

may, at any time before answer upon atfidavit that a person not a

party to the action and without collusion with him makes against

him a demand for the same debt or property, upon due notice to such

person and the adverse party, apply to the court for an order to sub

stitute such "person in his place and discharge him from liability to

either party on his depositing in court the amount of the debt, or

delivering the property or its value to such person as the court may

direct, and the court may in its discretion make the order.
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CHAPTER 6.

OF THE PLACE OF TRIAL OF CIVIL ACTIONS.

§ 5241 . Where subject matter is. Actions for the following 92. c. cw. I’.

causes must be tried in the county in which the subject of the action 1' °' 2*‘ N7"

or some part thereof is situated, subject to the power of the court to

change the place of trial in the -cases provided by statute:

1. For the recovery of real property, or of an estate or interest

therein, or for the determinination in any form of such right or inter

est, and for injuries to real property.

2. For the partition of real property.

3. For the foreclosure of a mortgage of real property.

4. For the recovery of personal property distrained for any cause.

5. All actions brought on a policy of insurance to recover for loss

or damage to the property insured shall be tried in the county or

judicial subdivision where such property is situated at the time of its

loss or damage. -

§ 5242. Where the cause arose. Actions for the following §9:;_ <~.<-1.’. 1»,

causes must be tried in the county where the cause or some part

thereof arose, subject to the like power of the court to change the

place of trial:

1. For the recovery of a penalty or forfeiture imposed by statute

except that when it is imposed for an offense committed on a lake or

river or other stream of water situated in two or more counties, the

action may be brought in any county bordering on such lake, river or

stream, and opposite to the place where the offense was committed.

2. Against a public oflicer, or person specially appointed to

execute his duties, for an act done by him by virtue of his ofiice; or

against a person who by his command or his aid shall do anything

touching the duties of such oflicer.

§ 5243. Where any party resides. In all other cases, sub- $94 (‘._(‘lv. I‘.

ject to the power of the court to chan e the place of trial‘ as provided g 1' §m5§§_“’“‘

by statute, the action shall be trie in the county in which the

defendant or some of the defendants reside at the time of the com

mencement of the action; provided that, if such county is attached

to another county for judicial purposes, the action shall be tried in

the latter county; and if none of the defendants shall reside in the

state, the action may be commenced in any county which the plaintiff

shall designate in the summons. .

§ 5244. Defendant must ask change. If the county desig- 5 95,0. cw. P.

nated for that purpose in the complaint is not the proper county, the

action may, notwithstanding, be tried therein, unless the defendant

before the time for answering expires demands in writing that the '

trial be had in the proper county and the place of trial be thereupon

changed by consent of the parties, or by order of the court as provided

in this section. The court may change the place of trial in the

following cases:

1. VVhen the county designated for that purpose in the complaint

is not the proper county. . '

2. When there is reason to believe that an impartial trial cannot

be had therein.
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.§ 95. (J. Ch". P.

am’d.

§ 96. C. Ch’. I’.

§ 97. C. Clv. I’.

am'd.

I §99.c. Ch". 1*.

§ 1%, C. ('l\'. I’.

3. W'hen the convenience of witnesses and the ends of justice

would be promoted by the change.

§ 5245. Transfer of papers.

chan ed all other proceedings shall be had in the county to which

the p ace of trial is changed, unless otherwise provided by the consent

of the parties in writing duly filed: and the papers shall be filed or

transferred accordingly.

When the place of trial is

C H A P T E R 7 .

MANNER OF COMMENCING CIVIL ACTIONS.

§ 5246. Action, how commenced. Civil actions in the courts

of this state shall be commenced by the service of a summons.

§ 5247. Requisites of summons. The summons must con

tain the title of the action, specifying the court in which the action

is brought, the names of the parties to the action and the name of

the county in which the plaintifl’ desires the trial, and shall be sub

scribed by the plaintiff or his attomey. who must add -to his signa

ture his address, specifying a place within the state where there is a

post ofiice. '

5248. Form of summons. The summons exclusive of the

tit e of the action and the subscription must be substantially in the

following form, the blanks being properly filled:

The state of North Dakota to the above named defendant:

You are hereby summoned to answer the complaint in this action

and to serve a copy of your answer upon the subscriber within thirty

days after‘ the service of this summons upon you, exclusive of the

day of service; and in case of your _failure to appear or answer

judgment will be taken against you by default for the relief demanded

in the complaint. '

Dated . . . . . . . . . . . . . . . . . . . .

§ 5249. Service of complaint. A copy of the complaint need

not be served with the summons. In such case the summons must

state where the complaint is or will be filed, and if the defendant

within thirty days thereafter causes notice of appearance to be given,

and in person or by attorney demands in writing a copy of the com

plaint, specifying a place within the state where it may be served, a

copy thereof must within twenty days thereafter be served accord

ingly, and after such service the defendant has thirty days to answer,

but only one copy need be served on the same attorney.

_ 5250. Notice of no personal claim. In the case of a

de endant against whom no personal claim is made the plaintiff may

deliver to such defendant with the summons a notice subscribed by

the plaintiif or his attorney, setting forth the general object of the

action, a brief description of the property afiected by it, if it affects

‘specific real or personal propert , and that no personal claim is made

against such defendant, in whic 1 case no copy of the complaintneed

be served on such defendant, unless within the time for answering he
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shall in writing demand the same. If a defendant on whom such

notice is served unreasonably defends the action, he shall pay costs

to the laintifi.

5 51. Lia pendens. Effect Of. In an action affecting the

tit e to real property the plaintiff at the time of filing the complaint

or at any time afterwards, or the defendant, when he sets up an

aflirmative cause of action in his answer and demands substantive

relief, at the time of filing his answer or at any time afterwards, if

the same is intended to affect real property, may file for record with

the register of deeds of each county in which the real property is

situated a notice of the pendency of the action, containing the names

of the parties, the object of the action and the description of the real

property in that county affected thereby; from the time of filing only

-shall the pendency of the action be constructive notice to a purchaser

or incumbrancer of the property atfected thereby; but if the action

is for a foreclosure of a mortgage or the enforcement of a mechanic's

or miner’s lien, no such notice need be filed; and every person, whose

conve ance or incumbrance is subsequently executed or subsequently

reco ed, shall be deemed a subseqent purchaser or incumbrancer

and shall be bound by all proceedings taken after the filing of such

notice to the same extent as if he was a party to the action. For the

purpose of this section an action shall be deemed to be pending from

the time of filing such notice; rovided, however, that such notice

shall be of no avail unless it shall)be followed by the first publication

of the summons, or b the personal service thereof on a defendant,

within sixty days a ter such filing. And the court in which the

action was commenced may, at any time on application of any person

aggrieved and on good cause shown and on such notice as shall be

directed or approved by the court, order the notice authorized by

this section to be canceled of record in whole or in part by the

register of deeds of any county in whose ofiice the same may have

been filed or recorded, and such cancellation .shall be made by an

indorsement to that effect on the margin of the record which shall

refer to the order. Such cancellation may in like manner be made

by the register of deeds upon a written request, directing such can

cellation, signed by the party or the attorney of the party who caused

such notice to be filed. '

§ 5252. Summons, how served. The summons shall be

served by delivering a copy thereof as follows:

1. If the defendant is a minor under the age.of fourteen years, to

such minor personally and also to his father, mother or guardian; or if

there is none within the state, then to any person having the care

and control of such minor, or with whom he shall reside, or in whose

service he shall be employed.

2. If the defendant is a person judicially declared to be of

unsound mind or incapable of conducting his own affairs in conse

quence of habitual drunkenness or any other cause and for whom a

guardian has been appointed, to such guardian and to the defendant

personally.

3. If the defendant is a public corporation within this state, to

the mayor or any of the aldermen of any city; to any of the commis

sioners of a county; to the president or any of the trustees of any _

incorporated town .or village; to any of the supervisors of a civil

township; to any of the members of a school district board. If the

defendant is the state, to the governor or attorney general.

101, ('. Ch‘. l’.

1. c. 117. 1885.

1. c. 22. 18:7.

am'd.

I-E 102,C. Clv. I’.

§ 1. c. 37. ISM.

am'd.
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§ 10a.C.C1v. P.

5 1. c. 85. Sp.

§ 1, ¢.'1as, isss.

§ 104. C. Clv. 1’,

am‘d.

4. If the defendant is a domestic corporation, to the president or

other head of the corporation, secretary, cashier, treasurer. a director

or managing agent thereof.

5. If the defendant is a foreign corporation, joint stock company

or association, to the secretary of state, unless the defendant is an

insurance company, in which case, to the commissioner of insurance,

or to the president, secretary, cashier, treasurer, a director or manag

ing agent thereof, if within the state, doing business for the defendant.

6. In all cases when a foreign corporation, joint stock company or

association shall not have appointed either the secretary of state or

commissioner of insurance, as the case may be, as its lawful attorney

upon whom service of process may be made, and such foreign cor

poration, joint stock company or association cannot be personally

served with such process according to the provisions of subdivision

5 of this section, it shall be lawful to serve such process on any

person who shall be found‘ within this state acting as the agent of, or

doing business for, such corporation, joint stock company or associa

tion. But the service provided for in this subdivision can be made

upon a foreign corporation, joint stock company or association only

when it has property within the state or the cause of action arose

therein.

7. In all other cases, to the defendant personally; and if the

defendant cannot conveniently be found, by leaving a copy thereof

at his dwelling house in the presence of one or more of the members

of his family over the age of fourteen years: or if the defendant

resides in the family of another, with one of the members of the family

in which he resides over the age of fourteen years.

Service made in any of the modes provided in this section shall be

taken and held to be personal service; and all writs, process or orders

issued by any of the courts of this state or by the judges thereof in

any action or proceeding shall be served in the manner and upon the

persons or officers mentioned in this section and none other, except

in cases when service of papers can be made upon an attorney after

his appearance as provided by this code.

§ 5253. By whom summons served. The summons may be

served by the sheriff of the county where the defendant may be found.

or by any other person not a party to the action. The service shall be

made and the summons returned with proof of the service to the person

whose name is subscribed thereto with all reasonable diligence. The

person subscribing the summons may, at his option by an indorse

ment on the summons, fix a time for the service thereof, and the

service shall then be made accordingly; provided, however, that.

whenever any summons or other process shall be served by any per

son other than a sheriff or his duly appointed deputy, no fees shall

be allowed therefor, either for mileage in traveling or making such

service, or for serving said summons or process.

§ 6254. Service by publication. Cases and manner.

Service of the summons in an action may be made on any defendant.

by publication thereof upon filing a verified complaint therein with

the clerk of the district court of the county in which the action is

commenced, settin forth a cause of action in favor of the plaintitf

and against the de endant, and also filing an atfidavit stating the place

of defendant’s residence, if known to the afiiant, and if not known,

stating that factfand further stating:

1. That the defendant is not a resident of this state: or,
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2. That the defendant is a foreign corporation, joint stock com

pany or association and has no a ent or person in this state upon

whom service may be made under t e provisions of section 5252; or,

3. That personal service cannot be made on such defendant within

this state to the best knowledge, information and belief of the person

making such afiidavit, and in cases arising under this subdivision the

affidavit shall be accompanied by the return of the sherifl’ of the

county in which the action is brought, stating that after diligent

inquiry for the purpose of serving such summons he is unable to

make personal service thereof upon such defendant.

The affidavit shall also state or the complaint show:

1. That the defendant has property within this state or debts owing

to him from residents thereof; or,

2. That the defendant is a resident of this state and has departed

therefrom with intent to defraud his creditors, or to avoid the service

of a summons, or_ keeps himself secreted therein with a like in

tent; or,

3. That the relief sought in the action consists wholly or partly in

excluding the defendant from any interest in or lien upon specific

real or personal property within this state, or in enforcing, regulat

ing, defining _or limiting such interest or lien in favor of either party

to the action; or otherwise affecting the title to such property; or,

4. That the action is for divorce or for a decree annulling a mar

riage; or,

5. That the defendant in any of the cases mentioned in the last

preceding subdivisions 1, 2, 3 and 4 is unknown to the plaintiff.

§ 5255. Number Of publications. Service of the summons

by publication may be made by publishing the same six times, once

in each week for six successive weeks, in a newspaper published in

the county in which the action is pending, if a newspaper is published

in such county and if no newspaper is published in such county, then

in a newspaper published at the seat o government of this state.

§ 5256. Mailing summons and complaint. A copy of the

summons and complaint must within ten days after the first publica

tion of the summons be deposited in some post ofiice in this state,

postage prepaid, and directed to the defendant to be served at his

place of residence, unless the afiidavit for publication states that the

residence of the defendant is unknown.

§ 5257. Personal service equivalent to publication. After

the aflidavit for publication and the complaint in the action are filed,

personal service of the summons and complaint upon the defendant

out of the state shall be equivalent to and have the same force and

effect as the publication and mailing provided for in this chapter.

§ 5258. Time when service must be made. The first pub

lication of the summons or personal service of the summons and com

plaint upon the defendant out of the state must be made within sixty

days after the filing of the affidavit for publication; if not so made,

the action shall be deemed discontinued.

§ 5259. When service complete. Service by publication is

complete upon the expiration of thirty-six days after the first publi

cation of the summons, or in case of personal service of the summons

and complaint upon the defendant out of the state, upon the expira

tion of fifteen days after the date of such service.
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§1<a.c._ca\-. P. § 5260. When defendantpermitted to defend. The defend
am ‘L ant, upon whom service by publication is made or his representatives,

on application and sufficient cause shown at any time before judg

ment, must be allowed to defend the action; and except in an action

for divorce the defendant, upon whom service by publication is made

or his representatives, may, in like manner upon good cause shown,

be allowed to defend after judgment, or at any time within one year

after notice thereof and within seven years after its rendition on such

terms as may be just; and if the defense is successful and the judg

ment or any part thereof has been collected or otherwise enforced,

such restitution may thereupon be compelled as the court directs;

but the title to property sold under such judgment to a purchaser in

good faith shall not be thereby affected.

5 105.C-Civ. P. § 5261. Joint and several debtors. When the action is

against two or more defendants, and the summons is served on one

or more, but not on all of them, the plaintiff may proceed as follows:

1. If the action is against defendants jointly indebted upon con

tract, he may proceed against the defendant served, unless the court

otherwise directs; and if he recovers judgment, it may be entered

against all the defendants thus jointly indebted sofar only as that it

may be enforced against the joint property of all and the separate

property of the defendants served, and if they are subject to arrest.

against the persons of the defendants served; or,

2. If the action is against defendants severally liable, he may pro

ceed against the defendants served in the same manner as if they were

the only defendants.

3. If all the defendants have been served. judgment may be taken

against any or either of them severally, when the plaintiff would be

entitled to judgment against such defendant or defendants, if the

action had been against them or any of them alone.

4. If the name of one or more partners shall for any cause have

been omitted in any action, in which judgment shall have passed

against the defendants named in the ‘summons, and such omission

shall not have been pleaded in such action, the plaintiff in case the

judgment thereip shall remain unsatisfied may by action recover of

such partner separately upon proving his joint liability, notwithstand

in he may not have been named in the original action; but the plain

tiff shall have satisfaction of only one judgment rendered for the same

cause of action.

. C,“ ,,_ § 5262. Proof of service. Acceptance. Proof of the service

t.-.12s.1.~<><5. of the summons and of the complaint or notice, if any, accompanying

' the same, must be as follows:

1. If served by the sheriff or other oflicer, his certificate thereof; or.

2. If by any other person, his afiidavit thereof; or,

3. In case of publication an afiidavit made as provided in section

5693 of this code and an affidavit of a deposit of a copy of the sum

mons and complaint in the post oflice as required by law, if the same

shall have been de'posited-, or,

4. The written admission of the defendant.

In cases of service otherwise than by publication the certificate,

afiidavit or admission must state the time, place and manner of service.

§ 5263. Removal of pleadings, etc., from flles. Any orig

inal pleading or paper in any civil action or proceedin , which by

law is required to be filed in the office of the clerk of t e court in
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which such action or proceeding is pending, may upon the request of

the party filing' the same be removed from the files for the purpose of

servin the same either within or without the state.

5564. Jmisdiction. Appearance. From the time of the

service of the summons in a civil action, or the allowance of a

provisional remedy, the court is deemed to have acquired jurisdic

tion and to have control of all the subsequent proceedings. A volun

tary appearance of a defendant is equivalent to personal service of

the summons upon him.

C H A P T E R 8.

OF PLEADINGS IN CIVIL ACTIONS.

ARTICLE 1.—THE COMPLAINT.

§ 5265. Forms of pleading abolished. All forms of plead

ing heretofore existing are abolished; and hereafter the forms of

pleading in civil actions in courts of record and the rules by which the

sufficiency of the pleading is to be determined are those prescribed

by this code.

§ 5266. Complaint, what to contain.

on the part of the plaintiff is the complaint.

contain:

1. The title of the cause, specifyin the name of the court in

which the action is brought, the name 0 county in which the plain

tiff desires the trial to be had and the names of the parties to the

action, plaintiff and defendant.

2. A plain and concise statement of the facts constituting a cause

of action without unnecessary repetition.

3. A demand of the relief to which the plaintiff supposes himself

entitled. If the recovery of money is demanded, the amount thereof

shall be stated.

The first pleadin

The complaint shal

ARTICLE 2. —THE DEMURRER.

§ 5267. Defendant may demur or answer. The only

pleading on the part of the defendant is either a demurrer or an answer.

It must be served within thirty days after the service of the copy of

the complaint. '

§ 5268. When may demur. The defendant may demur to

the complaint when it shall appear upon the face thereof, either:

1. That the court has no jurisdiction of the person of the defend

ant, or the subject of the action; or,

2. That the plaintifl’ has not legal capacity to sue; or,

3. That there is another action pending between the same parties

for the same cause; or,

4. That there is a defect of parties, plaintiff or defendant; or,

5. That several causes of action have been improperly united; or,

6. That the complaint does not state facts sufiicient to constitute a

cause of action.

§ 108. C. Clv. P.

5109. C. Clv. P.

am‘d.

§§ 110. 111, C.

Civ. P.

§ 112, C. Olv. P.

§ 118, C. Clv. P.
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§114. C. Civ. I’.

§ 115, C. Ch’. P.

§ 116. C. Civ. P.

§117, C. Ch‘. P.

§ 118, C. Civ. P.

§ 119, C. Clv. P.

7% 120. C. Civ. P.

§ 121. C. Clv. 1’.

§5269. Requisites of demurrer. The demurrer shall dis

tinctly specify the grounds of objection to the complaint. Unless it

does so, it may be disre arded. It may be taken to the whole com

plaint, or to any of the al eged causes of action stated therein,

§ 5270. Amended complaint. Service, etc. If the com

plaint is amended, a copy thereof must be served on the defendant.

who must answer it within thirty days, or the plaintifl’ upon filing

with the clerk due proof of the service and of the defendant’s omis

sion may proceed to obtain judgment as provided by section 5413,

but when an application to the court for judgment is necessary, ten

days’ notice thereof must be given to the defendant.

§ 5271. When answer. VVhen any of the matters enumerated

in section 5268 do not appear upon the face of the complaint, the

objection may be taken by answer.

5272. When objection waived. If no such objection is taken

eit er by demurrer or answer, the defendant shall be deemed to have

waived the same, excepting only the objection to the jurisdiction of

the court and the objection that the complaint does not state facts

sufficient to constitute a cause of action.

ARTICLE 3. - THE ANSWER.

§ 5273. Requisites of answer. The answer of the defendant

must contain:

1. A general or specific denial of each material allegation of the

complaint controverted by the defendant, or of any knowledge or

information thereof sufficient to form a belief. ‘

2. A statement of any new matter constituting a defense or

counterclaim in ordinary and concise language without repetition. '

§ 5274. Requisites of counterclaim. The counterclaim men

tioned in the last section must be one existing in favor of a defend

ant and against a plaintiff between whom a several judgment might

be had in the action, and arising out of one of the following causes

of action:

1. A cause of action arising out of the contract or transaction set

forth in the complaint as the foundation of the plaintiffs claim, or

connected with the subject of the action.

2. In an action arising on contract, any other cause of action

arising also on contract and existing at the commencement of the

action. The defendant may set forth by answer as many defenses

and counterclaims as he may have, whether they are such as have

been heretofore denominated le _ al, or equitable or both. They must

each be separately stated and refer to the causes of action which they

are intended to answer in such manner that they may be intelligibly

distinguished.

§ 5275. Demurrer and answer. The defendant may demur

to one or more of several causes of action stated in the complaint and

answer the residue.

5276. Sham defenses. Sham and irrelevant answers and

de enses may be stricken out on motion and upon such terms as the

courts may in their discretion impose.
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answer contains new matter constituting a counterclaim, the plaintiff

may within thirty days reply to such new matter, denying generally

or specifically each allegation controverted by him, or any knowledge

or information thereof sufficient to form a belief; and he may allege

in ordinary and concise language without repetition any new matter

not inconsistent with the complaint constituting a defense to such new

matter in the answer: and the plaintiff may in all cases demur to an

answer containing new matter, when upon its face it does not consti

tute a counterclaim or defense, and the plaintifi’ may demur to one or

more of such defenses or counterclaims and reply to the residue of

the counterclaims. And in other cases, when an answer contains

new matter constituting a defense by way of avoidance, the court may

in its discretion on the defendant’s motion require a reply to such

new matter; and in that case the reply shall be subject to the same

rules as a reply to a counterclaim.

§ 5278. Judgment on answer. If the answer contains a state

ment of new matter constituting a counterclaim, and the plaintiff

fails to reply or demur thereto within the time prescribed by law, the

defendant may move on a notice of not less than ten days for such

judgment as he is entitled to upon such statement, and if the case

requires it, a writ of inquiry of damages may be issued.

5279. Demurrer to reply. If a reply of the plaintiff to any

de ense set up by the answer of the defendant is insufficient, the

defendant may demur thereto, and shall state the grounds thereof.

ARTICLE 5.—GENEaAL RULES or PLEADING.

§ 6280. Pleading. Subscription. Verification. Every

pleading in a court of record must be subscribed by the party or

his attorney; and when any pleading is verified, every subsequent

pleading except a demurrer must he verified also.

§ 5281. Requisites Of verification. The verification must be

to the effect that the same is true to the knowledge of the person

making it, except as to those matters stated upon information and

belief, and as to those matters he believes it to be true, except when

it is made by any person other than the party to the action, in which

case it must be to the effect that the same is true to the best knowl

edge, information and belief of the person making it-. and such verifi

cation must be by the afiidavit of the party, his agent or attorney, or

if there are several parties united in interest and pleading together,

by one at least of such parties acquainted with the facts, or by the
agent or attorney of such party. Vtlhen a corporation is a party, the

verification may be made by any officer thereof, and when the state,

or any officer thereof in its behalf, is a party, the verification may be

made by any person acquainted with the facts. The verification may

be omitted when an admission of the truth of the allegation might

subject the party to a prosecution for felony, and no pleading can be

used in a criminal prosecution against the party as proof of a fact

admitted or alleged in such pleading.

S 5277. Reply when. Demurrer to answer. When the §122.c. cw. 1-.

§ 123, ('. (‘l\'. l‘.

5 124. c. ow. P.

§1-.15. c. Clv. 1’.

126. C. Civ. 1'.

1, C. 149. 12$").

:1m‘d.

949



5282-5289 CODE OF CIVIL PROCEDURE. Pleadings in

§ 127, C. ('l\'. I’.

-g 128.(‘.(Tiv. 1';

§ 129. C. Ch‘. l’.

§ l1i).(‘.Cl\’. l’.

131, (‘. Ch‘. l’.

§ 132. C. Ch‘. l’.

§ 133, C. (‘l\'. l’.

8lD’(.l.

§ 131- C. Ch‘. l’.

§ 5282. Statement of account. It shall not be necessary for

a party to set forth in a pleading the items of an account therein

alleged; but he shall deliver to the adverse party, within ten days after

the demand thereof in writing, a copy of the account, which, if the

pleading is verified, must be verified by his own oath, or that of his

agent or attorney, if within the personal knowledge of such agent or

attorney, to the effect that he believes it to be true, or be precluded

from giving evidence thereof. The court, or a judge thereof, may

order a further account, when theone delivered is defective: and

the court may in all cases order a bill of particulars of the claim of

either party to be fumished.

§ 5283. Liberal construction. In the construction of aplead

ing for the purpose of determinin its effect, its allegations shall be

liberally construed with a view o , substantial justice between the

parties.

§ 5284. Making pleading definite. If irrelevant or redun

dant matter is inserted in a pleading, it may be stricken out on motion

of any person aggrieved thereby. And when the allegations of a

pleading are so indefinite or uncertain that the precise nature of

the charge or defense is not apparent, the court may require the

pleading to be made definite and certain by amendment.

§ 5285. Pleading a judgment. In pleading a jud ment or

other determination of a court or officer of special juri iction, it

shall not be necessary to state the facts conferring jurisdiction, but

such judgment or determination may be stated to have been duly

given or made. If such allegation is controverted, the party pleading

shall be bound to establish on the trial the facts conferring jurisdic

tion.

§ 5286. Conditions precedent. In pleading the performance

of conditions precedent in a contract, it shall not be necessary to

state the facts showing such performance; but it may be stated gen

erally that the party duly performed all the conditions on his part;

and if such allegations are controverted, the party pleadin shall be

bound to establish on the trial the facts showing such performance.

In an action or defense founded upon an instrument for the payment

of money only, it shall be sufficient for a party to give a copy of the

instrument, and to state that there is due to him thereon from the

adverse party a specified sum which he claims.

§ 5287. Private statute. In pleading a private statute, or a

right derived therefrom, it shall be suflicient to refer to such statute

by its title and the day of its passage, and the court shall thereupon

take judicial notice thereof.

§ 5288. Libel or slander. In an action for libel or slander it

shall not be necessary to state in the complaint any extrinsic facts for

the purpose of showing the application to the plaintiff of the defama

tory matter out of which the cause of action arose, but it‘shall be

sufficient to state generally that the same was published or spoken

concerning the plaintiff, and if such allegation is controverted, the

plaintiff’ shall be bound to establish on the trial that it was so pub

lished or spoken.

§ 5289. Same. Defenda.nt’s answer. In the actions men

tioned in the last section, the defendant may in his answer allege

both the truth of the matter charged as defamatory and any mitigating

circumstances to reduce the amount of damages; and whether he
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proves the justification or not, he may give in evidence the mitigat

in circumstances.

g 6290. Answer of possession. In an action to recover the

possession of property distrained doing damage, an answer that the

defendant or person by whose command he acted was lawfully pos

sessed of the real property upon which the distress was made, and

that the property distrained was at the time doing damage thereon,

shall be good, without setting forth the title to such real property.

§ 5291. Joinder Of actions. The plaintiff may unite in the

same complaint several causes of action, whether they are such as

have been heretofore denominated legal or equitable, or both, where

they all arise out of:

1. The same transaction, or transactions connected with the same

subject of action; or,

2. Contract, express or implied; or, .

3. Injuries, with or without force, to person and property, or

either; or,

4. Injuries to character; or,

5. Claims to recov'er real property with or without damages for the

withholding thereof, and the rents and profits of the same, or waste

committed thereon; or,

6. Claims to recover personal propefty with or without damages

for the withholding thereof; or,

J. Claims against a trustee by virtue of a contract, or by operation

o aw.

But the causes of action so united must all belong to one of these

classes and, except in actions for the foreclosure of mortgages, must

affect all the parties to the action, and not require different places of

trial, and must be separately stated.

§ 5292. Allegations. When deemed true or denied. Every

material allegation of the complaint, not controverted by the answer

as prescribed in section 5273, and every material allegation of new

matter in the answer, constituting a counterclaim, not controverted

by the repl as prescribed in section 5277, shall for purposes of the

action be ta en as true. But the allegation of new matter in the

answer, not relating to a counterclaim, or of new matter in a reply, is

to be deemed controverted by the adverse party as upon a direct denial

or avoidance, as the case may require.

ARTICLE 6. ——MISTAKES IN PLEADING AND Ansnnmsurs.

§ 5293. Variance material and misleading. No variance

between the allegation in a pleading and the proof shall be deemed

material, unless it has actually misled the adverse party to his preju

dice in maintaining his action or defense upon the merits. \Vhen

ever it shall be alleged that a party has been misled, the fact shall be

proved to the satisfaction of the court, and in what respect he has

been misled; and thereupon the court may order the pleading to be

amended upon such terms as shall be just.

§ 5294. If not material. When the variance is not material

as provided in the last section, the court may direct the fact to be

found according to the evidence, or may order an immediate amend

ment without costs.

§ 5295. Failure to prove variance. When, however, the

allegation of the cause of action or defense to which the proof is

§ 135. C. Oh‘. P.

§ 136, O. Clv. I’.

am’d.

§ 137, O.Clv. P.

§ 138. C. Clv. P.

am’d.

5 1:9. c. Cir. P.

§ 140, C. Ch’. P.
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directed is unproved, not in some particular or particulars onl , but

in its entire scope and meaning, it shall not be deemed a case 0 vari

ance within the last two sections, but a failure of proof.

§ 5296. Amendments. When and how. Any pleading

may be once amended by the party of course without costs and with

out prejudice to the proceedings already had at any time within

twenty days after it is served, or at any time before the period for

answering it expires; or it can be so amended at any time within

twenty days after the service of the answer or demurrer to such plead

ing unless it is made to appear to the court that it was done for the

purpose of delay and the plaintiff or defendant will thereby lose the

benefit of a term for which the cause is or may be noticed; and if it

appears to the court that such amendment was made for such purpose,

the same may be stricken out and such terms imposed as to the

court may seem just. In such case a copy of the amended pleading

must be served on the adverse party. After the decision of a

demurrer the court may, in its discretion, if it appears that the

demurrer was interposed in good faith, allow the party to plead over

upon such terms as may be just. If the demurrer is allowedfor the

cause mentioned in the fifth subdivision of section 5268. the court

may, in its discretion and upon such terms as may be just, order

the action to be divided into as many actions as may be necessary to

the proper determination of the causes of action therein mentioned.

§ 5297. Court may amend. Terms. The court may, before

or after judgment in furtherance of justice and on such terms as

may be proper, amend any pleading, process or proceeding by adding

or striking out the name of any party; or by correcting a mistake in

the name of a party, or a mistake in any other respect; or by insert

ing other allegations material to the cause; or, when the amendment

does not change substantially the claim or defense, by conforming the

pleading or proceeding to the facts proved.

§ 5298. Pleading after time. The court may likewise, in its

discretion and upon such terms as may be just, allow an answer or

reply to be made, or other act to be done, after the time limited by

this code, or by an order enlarge such time; and may also, in its dis

cretion and upon such terms as may be just at any time within one

year after notice thereof, relieve a party from a judgment, order or

other proceeding taken against him through his mistake, inadvert

ence, surprise or excusable neglect, and may supply an omission in

any proceeding; and whenever any proceeding taken by a party fails

to conform in any respect to the provisions of this code, the court

may, in like manner and upon like terms, permit an amendment of

such proceedings, so as to make it conformable thereto.

§ 5299. Unknown name. When the plaintiff shall be

ignorant of the name of a defendant, such defendant may be desig

nated in any pleading or proceeding by any name; and when his true

name shall be discovered the pleading or proceeding may be amended

accordingly.

§ 5300. Trivial defects disregarded. The court shall, in

every stage of an action, disre ard any error or defect in the plead

ings or proceedings, which shal not affect the substantial rights of

the adverse party; and no judgment shall be reversed or affected by

reason of such error or defect.
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§ 5301. Supplemental pleading. The plaintiff and defendant

respectively may be allowed on motion to make a supplemental com

plaint, answer or reply, alleging facts material to the case occurring

after the former complaint, answer or reply, or of which the party

was ignorant when his former pleading was made.

CHAPTER 9.

OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS.

§ 5302. Classified. The provisional remedies in civil actions

are:

Arrest and bail.

Claim and delivery of personal property.

Injunction.

Attachment.

Receivers.

Deposit in court.

?"$"!“$'-°P°!"

ARTICLE 1.—ARRES'I‘ AND BAIL.

§ 6303. Arrest limited. Contempt. No person shall be

arrested in a civil action except as prescribed by this code; but this

provision shall not apply to proceedings for contempt.

§ 6304. Defendant may be arrested, when. The defendant

may be arrested as hereinafter prescribed in the following cases:

1. In an action for the recovery of damages for an injury to per

son or character, or for injuring or for wrongfully taking, detaining

or converting property.

2. In an action for money or property embezzled or fraudulently

misapplied or converted to his own use by a public ofiicer, or an

officer of a corporation, or an attorney, factor, broker, agent or other

person in a fiduciary capacity, in the course of his employment as

such.

3. In an action to recover the possession of personal property

unjustly detained, when the property, or any part thereof, has been

concealed, removed or disposed of, so that it cannot be found or taken

by the sheriff and with the intent that it should not be found or

taken, or with the intent to deprive the plaintifl’ of the benefit thereof.

-1. Vvhen the defendant has been guilty of a fraud in contracting

the debt, or in incurring the obligation for which the action is

brought, or in concealing or disposing of the property, for the taking,

detention or conversion of which the action is brought, or when the

action is brought to recover damages for fraud or deceit.

5. VVhen the defendant has removed or disposed of his property

or is about to do so with the intent to defraud his creditors.

But no female shall be arrested in any action except for willful

injury to person, character or property.

§ 6306. Where order obtained. An order for the arrest of

§ 146, C.Civ. P.

§ 147, C. Clv. P.

§ 148, C. Clv. P.

5 149. C. Clv. P.

am’d.

§ 150, C. Civ. P.

the defendant must be obtained from a judge of the court in which

the action is brought.
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§ 5306. Basis of order. The order may be made whenever it

appears to the judge by the affidavit of the plaintiff or some other

person, that a sufficient cause of action exists and that the case is

one of those mentioned in section 5304. The aifidavit must be either

positive or upon information and belief; and when upon information

and belief, it must state the facts upon which the information and

belief are founded. If an order of arrest is made, the aflidavit must

be filed in the oflice of the clerk of the court.

§ 5307. Undertaking from plaintiff‘. Before making the

order the judge shall require a written undertaking on the part of the

plaintiff with or without sureties, to the effect that if the defendant

recovers jud ment, the plaintiff will pay all costs that may be awarded

to the defendant and all damages which he may sustain by reason of

the arrest, not exceeding the sum specified in the undertaking, which

shall be at least one hundred dollars. If the undertaking is executed

by the plaintiff without sureties, he shall annex thereto an‘ atfidavit

that he is a resident and householder or freeholder within the state,

and worth double the sum specified in the undertaking over all his

debts and liabilities and exclusive of all property exempt from execu

tion by the laws of this state.

§ 5308. When order issued and served. The order may be

made to accompany the summons, or at an time afterwards before

judgment. It shall require the sheriff o the county, where the

defendant may be found, forthwith to arrest him and hold him to

bail in a specified sum, and return the order at a place and time

therein mentioned to the plaintifi or his attorney by whom it shall be

subscribed or indorsed. But such order of arrest shall be of no avail

and shall be vacated or set aside on motion, unless the same is served

upon the defendant as provided by law before the docketing of any

judgment in the action; and the defendant shall have thirty days after

the service of the order of arrest, in which to answer the complaint in

the action and to move to vacate the order of arrest or to reduce the

amount of bail.

§ 6309. Papers served on defendant. The affidavit and

order of arrest shall be delivered to thensheritf, who upon arresting

the defendant shall deliver to him a copy thereof.

,' 6310. Sherifi"s duties. Bail. The sheriff must execute the

or er by arresting the defendant and keeping him in custody until

discharged by law, and may call the power of the county to his aid in

the execution of the arrest as in case of process. The defendant may

give bail whenever arrested at any hour of the day or night, and must

have reasonable opportunity to procure it before being committed to

pI‘1BOl1.

§ 5311. Discharge. The defendant at any time before execu

tion shall be discharged from the arrest, either upon giving bail or

upon depositing the amount mentioned in the order of arrest as pro

vided in this article. -

§ 5312. Bail how given. The defendant may give bail by

causing a written undertaking in the sum specified in the order of

arrest to be executed by two or more sufficient bail, statin their

places of residence and occupations, to the effect that the defendant

shall at all times render himself answerable to the process of the

court during the pendency of the action, and to such as may be

issued to enforce the judgment thereon, or if he is arrested for the
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cause mentioned in the third subdivision of section 530-1, an under

taking to the same effect as that provided in section 5336.

§'5313. Surrender by bail. At any time before a failure to

comply with the undertaking the bail may surrender the defendant

in their cxoneration, or he may surrender himself to the sheriff of

the county where he was arrested in the following manner:

1. A certified copy of the undertaking of the bail shall be deliv

ered to the sheriff, who shall detain the defendant in his custody

thereon as upon an order of arrest, and shall by a certificate in

writing acknowledge the surrender.

2. Upon the production of a copy of the undertaking and sheriffs

certificate. a judge of the court may, upon a notice to the plaintiff of

eight days with a copy of the certificate, order that the bail be

exonerated; and on filing the order and the papers used on said appli

cation they shall be exonerated accordingly. But this section shall

not apply to an arrest for a cause mentioned in subdivision 3 of section

5304, so as to discharge the bail from an undertaking given to the

effect provided by section 5336.

§ 5314. Bail may arrest. For the purpose of surrendering

the defendant the bail at -any time or place before they are finally

charged may themselves arrest him, or by a written authority indorsed

on a certified copy of the undertaking may empower any person of

suitable age and discretion to do so.

§ 5315. Action against bail. In case of failure to comply

with the undertaking the bail may be proceeded against by action

only.

§ 5316. Bail exonerated. The bail may be exonerated either

by the death of the defendant, or his imprisonment in the penitentiary,

or by his legal dischar e from the obligation to render himself amen

able to the process, or iy his surrender to the sheriff of the county

where he was arrested in execution thereof, within twenty days after

the commencement of the action against the bail or within such

further time as may be granted by the court.

§ 5317. Plaintiff may except to bail. Within the time l1I11

ited for that purpose the sheriff shall deliver the order of arrest to the

plaintiff, or the attorney by whom it is subscribed, with his return

indorsed, and a certified copy of the undertaking of the bail. The

plaintiff within ten days thereafter may serve upon the sheriff a notice

that he does not accept the bail, or he shall be deemed to have accepted

it and the sheriff shall be exonerated from liability.

§ 5318. Justiflcation. On the receipt of such notice the sheriff

or defendant may, within ten days thereafter, give to the plaintiff, or

the attorney by whom the order of arrest is subscribed, notice of the

justification ofthe same or other bail, specifying the place of resi

dence and occupation of the latter, before a Judge of the court at a

specified time and place; the time to be not less than five nor more

than ten days thereafter. In case other bail is given there shall be a

new undertaking in the form prescribed in section 5312.

§ 5319. Requisites of bail. The qualifications of bail must be

as follows:

1. Each of them must be a resident and householder or freeholder

within the state.

2. The must each be worth the amount specified in the order of

arrest, exclhsive of property exempt from execution; but the judge, or

a justice of the peace, on justification, may allow more than two bail

§1.'>>'.(‘.('i\‘. 1’.

§ 159. (‘. Ch‘. I‘.

§1s0. (7. Civ. 1*.

§1e1.c.civ. 1-.

§ u"-2.c.c1\-. r.

gm. ('. cw. 1-.

§164. C. ('l\'. l’.
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to justify severally in amounts less than that expressed in the order.

if the whole j ustification is equivalent to that of two sufficient bail.

§ 5320. Examination of bail. For the purpose of justifica

' tion each of the bail shall attend before any judge of a district court.

or a justice of the peace, at the time and place mentioned in the notice.

and may be examined on oath on the part of the plaintiff touching his

sufficiency in such manner, as the judge or justice of the peace in dis

cretion may think proper. The examination shall be reduced to writ

ing and subscribed by the bail if required by the plaintifi. The costs

of the justificationshall be paid by the party offering the bail, if the

same is found not sufficient, but if suflicient then the party excepting

shall pay such costs. Such costs shall be returned by the officer with

his report of the justification and shall be taxed by the court in which

the action is pending as other costs are taxed.

§ 5321. Allowance of. If the judge or justice of the peace

finds the bail sufficient, he shall annex the examination to the under

taking, indorse his allowance thereon and cause them to be filed

with the clerk; and the sheriff shall thereupon be exonerated from

liability.

§ 5322. Deposit. Dischargel The defendant may at the

time of his arrest instead of giving bail, deposit with the sheriff the‘

amount mentioned in the order. The sheriff shall thereupon i\'e

the defendant a certificate of the deposit, and the defendant shal be

discharged out of custody.

§ 6323. Payment into court. The sheriff shall within four

days after the deposit pay the same into court, and shall take from

the ofiicer receiving the same two certificates of such payment, one of

which he shall deliver to the plaintiff and the other to the defendant

or his attorney. For any default in making such payment the same

proceedings may be had on the official bond of the sheriff to collect

the sum deposited as in other cases of delinquency.

§ 5324. Refunded on approved bail. If money is deposited

as provided in the last two sections, bail may be given and justified

upon notice as prescribed in section 5318 at any time before judg

ment; thereupon the judge, before whom the justification is had.

shall direct in the order of allowance, that the money deposited be

refunded by the sheriff to the defendant and it shall be refunded

accordingly.

§ 5325. Applied on judgment. When money shall have been

so deposited, if it remains on deposit at the time of an order or judg

ment for the payment of money to the plaintiff, the clerk shall under

the direction of the court apply the same in satisfaction thereof. and

after satisfying the judgment shall refund the surplus, if any, to the

defendant. If the judgment is in favor of the defendant, the clerk

shall refund to him the whole sum deposited and remaining unapplied.

§ 5326. Sherifi"B liability. If after being arrested, when there

is a jail to which the defendant may be committed, the defendant

escapes or is rescued, or bail is not iven or justified, or a deposit is

not made instead thereof, the sheri shall himself be liable as bail.

But he may discharge himself from such liability by the giving and

justification of bail as provided in sections 5318, 5319, 5320 and 5321

at any time before process against the person of the defendant to

enforce an order or judgment in the action.
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§ 6327. Judgment against sherifi‘. If a judgment is reco\'- §11:-. c. Clv. P.

ered against the sherifi upon his liability as bail and an execution

thereon is retumed unsatisfied in whole or in part, the same proceed

ings may be had on the official bond of the sheriff to collect the

deficiency as in other cases of delinquency.

§ 5328. Bail liable to sherifl‘. The bail taken upon the arrest §11a. 0- ¢lv- P~

shall, unless they justify or other bail is given or justified, be liable

to the sheriff by action for damages which he may sustain by reason

of such omission.

§ 5329. Motion to vacate arrest. A defendant arrested may 9114.0. Ow. P.

at any time before judgment apply on motion to vacate the order of

arrest or to reduce the amount of bail.

§ 5330. Heard upon aflidavits. If the motion is made upon §1T-’>. 0- Clv- P

afiidavits on the part of the defendant, but not otherwise, the plain

tiff may oppose the same by affidavits, or other proofs, in addition to

those on which the order of arrest was made.

Anrrcna 2.——C1..uM AND Dsmvsar or Psasomr. Paornarr.

§ 5331. When may claim. The plaintiff in an action to gm, c.c1v. P.

recover the possession of personal property may, at the time of issu

ing the summons or at any time before answer, claim the immediate

delivery of such property as provided in this article.

§ 6332. P1a.inf:ifl"s aflidavit. When a delivery is claimed, an §177.C.Clv. P.

affidavit must be made by the plaintiff, or by some one in his behalf

statin :

1. gfhat the plaintiff is the owner of the property claimed, par

ticularly describing it, or is lawfully entitled to the possession thereof

by virtue of a special property therein, the facts in respect to which

shalllbe set forth.

2. That the property is wrongfully detained by the defendant.

3. The alleged cause of the detention thereof according to his

best knowledge, information and belief.

4. That the same has not been taken for a tax, assessment or fine

pursuant to a statute; or seized under an execution or attachment

against the property of the plaintiff; or, if so seized, that it is by

statute exempt from such seizure; and,

5. The actua1_ value of the property.

§ 5333. Requisition to sherifi‘. The plaintiff may, thereupon. 5115, @_ Cm p_

by an indorsement in writing upon the aflidavit, require the sheriff

of the county, where the property claimed may be, to take the same

from the defendant and deliver it to the plaintiff.

§ 5334. Security by plaintiff. Upon the receipt of the afiidavit §119_¢_¢1v_1»_

and notice with a written undertaking executed by one or more

sufficient sureties approved by the sheriff, to the effect that they are

bound in double the value of the property as stated in the affidavit

for the prosecution of the action for the return of the property to

the defendant, if return thereof is adjudged, and for the payment to

him of such sum as may for any cause be recovered against the

plaintiff, the sheriff shall forthwith take the property described in

the affidavit, if it is in the possession of the defendant or his agent

and retain it in his custody. He shall also without delay serve on the

defendant a copy of the affidavit, notice and undertaking by deliver
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ing the same to him personally, if he can be found, or to his agent

from whose possession the property is taken; or, if neither can be

found, by leaving them at the usual place of abode of either with

some person of suitable age and discretion.

§ 5335. Exceptions by defendant. The defendant may,

within three days after the service of a copy of the aliidavit and

undertakin , give notice to the sheriff that he excepts to the suffi

ciency‘ of t e sureties. If he fails to do so, he shall be deemed to

have waived all objection to them. When the defendant excepts.

the sureties shall justify on notice in like manner as bail upon an

arrest. And the sheriff shall be responsible for the sufficiency of the

sureties, until the objection to them is either waived as above pro

vided, or until they shall justify, or new sureties shall be substituted

and justify. . If the defendant excepts to the sureties, he cannot

reclaim the propert as provided in the next section.

5336. Rede ivery to defendant. At any time before the

de ivery of the property to the plaintiff the defendant may, if he does

not except to the sureties of the plaintiff, require the return thereof

upon giving to the sheriff a written undertaking executed by two or

more sufficient sureties, to the effect that they are bound in double

the value of the property as stated in the affidavit of the plaintiff for

the delivery thereof to the plaintiff, if such delivery is adjudged and

for the payment to him of such sum as may for any cause be recovered

against the defendant. If a return of the property is not so required

within three days after the taking and service of notice on the defend

ant, it shall be delivered to the plaintiff except as provided in sec

tion 5341.

§ 5337. Justiflcation. The defendant’s sureties upon a notice

to the plaintiff of not less than two nor more than six days shall

justify before a judge or justice of the peace in the same manner as

bail on arrest; upon such justification the sheriff shall deliver the

property to the defendant. The sheriff shall be responsible for the

defendant’s sureties, until they justify, or until justification is com

pleted or expressly Waived, and may retain the property until that

time; but if they, or others in their place, fail to justify at the time

and place appointed, he shall deliver the property to the plaintiff.

§ 5338. Same. The qualifications of sureties and their justifi

cation shall be as are prescribed by sections 5319 and 5320 in respect

to bail upon an order of arrest.

§ 5339. Concealed property. If the property, or an part

thereof, is concealed in a building or inclosure, the sheriff shal pub

licl demand its delivery. If it is not delivered, he shall cause the

bui ding or inclosure to be broken open and take the property into

his possession; and, if necessary, he may call to his aid the power of

his county. -

§ 5340. Keeping property. When the sheriff shall have taken

property as in this article provided, he shall keep it in a secure place

and deliver it to the party entitled thereto upon receiving his lawful

fees for takin and his necessary expenses for keeping the same.

§ 5341. glaim by third persons. If the property taken is

claimed by any other person than the defendant or his agent, and such

person shall make aflidavit of his title thereto and right to the posses

sion thereof, stating the grounds of such right and title, and serve the

same upon the sheriff. the sheriff shall not be bound to keep the

property or deliver it to the plaintiff, unless the plaintifi’ on demand
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of him or his agent shall indemnify the sheriff against such claim by

an undertaking executed by two sureties, accompanied by their affida

vits, that they are each worth double the value of the property as

specified in the affidavit of the plaintifl’ exclusive of property exempt

from execution, and freeholders or householders of the county. And

no claim to such property by any other person than the ‘defendant or

his agent shall be valid against the sheriff, unless made as aforesaid;

and notwithstanding such claim, when so made, he may retain the

property a reasonable time to demand such indemnity.

§ 5342. Papers filed with clerk. The sheriff shall file the

notice and aflidavit with his proceedings thereon with the clerk of

the court in which the action is pending within twenty days after

taking the property mentioned therein.

ARTICLE 3. — INJUNCTION.

§ 5343. Injunction by order. The writ of injunction as a

provisional remedy is abolished, and an injunction by order is sub

stituted therefor. The order may be made by the court in which the

action is brought, or by a judge thereof in the cases provided in the

next section and, when made by a judge, may be enforced as the order

of the court.

§ 5344. Gases when granted. An injunction may be granted

in either of the following cases:

1. VVhen it shall appear by the complaint that the plaintiff is

entitled to the relief demanded, and such relief, or any part thereof,

consists in restraining -the commission or continuance of some act,

the commission or continuance of which during the litigation would

produce injur to the plaintiff; or,

2. VVhen uring the litigation, it shall appear that the defendant

is doing, or threatens, or is about to do, or procuring or suffering

some act to be done in violation of the plaintiff's rights respecting

the subject of the action and ‘tending to render the judgment inef

fectual, a temporary injunction may be granted to restrain such act.

3. And, when durin the pendency of an action it shall appear by

aflidavit-that the defen ant threatens, or is about to remove or dispose

of his property, with intent to defraud his creditors, a temporary

injunction may be granted to restrain such removal or disposition.

§ 5345. Time. Papers served. The injunction may be

granted at the time of commencing the action or at any time after

wards before judgment upon its appearing satisfactorily to the court

or judge by the affidavit of the plaintiff, or of any other person, that

suflicient grounds exist therefor. A copy of the atfidavit must be

served with the injunction.

§ 5346. After answer. An injunction shall not be allowed

after the defendant shall have answered unless upon notice or upon

an order to show cause; but in such case the defendant may be

restrained until the decision of the court or judge granting or refusing

the injunction.

§ 187. C. (‘l\'. l’.

§188. C. Ch‘. 1‘.

§ 189. C. Civ. 1'.

am’d.

§ 190. C. Clv. P.

am’d.

§ 5347. Security. Damages. When no provision is made

by statute as to security upon an injunction, the court or judge shall

5 191. c. Clv. l’.

§ 192. c. Clv. P.

require a written undertaking on the part of the plaintiff with '

or without sureties, to the effect that the plaintiff will pay to the

party enjoined such damages, not exceeding an amount to be specified,
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as he may sustain by reason of the injunction, if the court shall

finally decide that the plaintiff was not entitled thereto. The damages

may be ascertained by a reference or otherwise as the court shall

direct.

§ 5348. Order to show cause. If the court or judge deems it

proper that the defendant, or any of the several defendants, should be

heard before granting the injunction, an order may be made requiring

cause to be shown at a specified time and place, why the injunction

should not be granted; and the defendant may in the meantime be

restrained.

§ 5349; Against corporation. An injunction to suspend the

general and ordinary business of a corporation must not be nted

without due notice of the application therefor to the proper o cer of

the corporation, except when the state is a party to the proceeding.

§ 5350. Application to vacate. If the injunction is granted

by a judge of the court without due notice, the defendant at any

time before the trial may apply, upon notice to a judge of the court

in which the action is brought, to vacate or modify the same. The

application may be made upon the complaint and the affidavits on

which the injunction was granted or upon afiidavits on the part of

defendant with or without the answer.

§ 5351. Counter aflidavits. If the application is made upon

affidavits on the part of the defendant, but not otherwise, the plaintiff

may oppose the same by aflidavit or other proofs in addition to those

on which the injunction was granted.

ARTICLE -1. — ATTACHMENT.

§ 5352. When attachment may issue. In an action on a

contract or judgment for the recovery of money only, or for the

- wrongful conversion of personal property, the plaintifl’ at or after the

' commencement thereof may have the property of the defendant at

tached in the following cases: -

1. VVhen the defendant is not a resident of this state or is a foreign

corporation.

2. When the defendant has absconded or concealed himself.

3. When the defendant has removed or is about to remove his

property or a material part thereof from this state, not leaving enough

therein for the payment of his debts.

4. “Then the defendant has sold, assi ned, transferred, secreted or

otherwise disposed of, or is about to sel , assign, transfer, secrete or

otherwise dispose of his property, with intent to cheat or defraud his

creditors or to hinder or delay them in the collection of their debts.

5. \Vhen the defendant is about to remove his residence from the

county where he resides with the intention of permanently changing

the same and fails or neglects 011 demand to give security for the

debt upon which the action is commenced. \

6. When the debt upon which the action is commenced was

incurred for property obtained under false pretenses.

7. When the defendant is about to remove his property or a

material part thereof from the state with the intent or to the effect of

cheating or defrauding his creditors, or hindering or delaying them

in the collection of their debts.
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§ 5358. Attachment on claim before due.‘ The plaintiff §'%_,1_~‘~_“:-QC“-1'-_

. . . . . . ¢- . 1881

may bring an action on his claim before 1t IS due and have the prop- 1. c. }._~.11sa.-..
fill l .

erty of the defendant attached in any of the cases mentioned in the

preceding section except in subdivisions 1, 2 and 5. The proceedings

on such attachment shall be conducted in all respects as if the claim

was due, but judgment must not be rendered in the action until the

debt upon which such action is commenced shall become due, and the

complaint must state that the action is commenced before the debt is

due for the purpose of obtaining the issuance of an attachment, but

need not state the grounds of the attachment; and upon the discharge

of such attachment except under the provisions of section 5371 the

action shall be dismissed, but without prejudice to the bringing of a

new action.

§ 5354. When action deemed commenced. Within the §19T-<‘-¢lv- P
meaning of the last two sections an action shall be deemed commenced amid‘

when the summons is issued, but personal service of such summons

must be made or_publication thereof commenced within sixty days

after the issuance of the warrant of attachment.

§ 5355. Warrant by whom issued. The warrant of attach- § l93_-C-_({lv.P.

ment shall be issued by the clerk of the court in which the action is Am ('

commenced, shall be attested in the name of the presiding judge and

sealed with the seal of the court.

§ 5356. Warrant. Upon what issued. The warrant shall § j)
issue upon a verified complaint, setting forth a proper cause of action ii 1' ‘§,‘,,',"-'(‘|,l88l'

for attachment in favor of the plaintiff and against the defendant,

and an affidavit, setting forth in the language of the statute one or

more of the grounds of attachment enumerated in section 5352, if the

claim is due upon which the action is commenced: and if not due,

one or more of the grounds of attachment enumerated in subdivisions

3, 4, 6 and 7 of that section.

199. (‘. Civ. P.

§ 5357. Requisites of warrant. The warrant must briefly §‘101-<.‘-(‘iv-I1
am‘\l.

recite the statutory grounds of the attachment, but shall not set forth

plaintiffs cause of action, and must be directed to the sheriff of any

county in which property of such defendant may be and must require

him to attach and safely keep all the property of such defendant

within his county not exempt from execution, or so much thereof as

may be sufficient to satisfy the plaintiff’s demand with costs and dis

bursements, the amount of which demand must be stated in the war

rant in conformity with the complaint, unless the defendant delivers

to him an undertaking in favor of the plaintiff with sufficient surety

to the effect that he will pay any judgment which the plaintiff may

obtain ainst him in the action, or an undertaking with like surety

to the e ect that the property of such defendant, which has been or

is about to be attached, shall be forthcoming in substantially as good

condition as it is at the time of giving the undertaking to answer such

judgment, which undertaking shall be in an amount equal to the

value of such property according to the sherifl”s inventory. Several

warrants may be issued at the same time to the sheriflis of different

counties.

§5358. P1a.intifi"s undertaking. Exceptions thereto. sax). cow. 1-.Before issuing the warrant the clerk must require a written under- amid‘

taking on the part of the plaintiff with sufficient surety, to the effect

that if the defendant recovers judgment or the attachment is set aside

by the order of the court, the plaintiff will pay all costs that may be

awarded to the defendant, and all damages which he may sustain by
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reason of the attachment, not exceeding the sum named in the under

taking, which must be at least the amount of the claim specified in

the warrant and in no case less than two hundred and fifty dollars.

The defendant may at any time within ten days after a levy under a

warrant of attachment except to the sufiiciency of the surety upon

such undertaking. Thereupon the surety must justify upon the

like notice and in like manner as bail upon an arrest; or a new

undertaking must be given with new surety which shall be filed as

provided in section 5359, and thereupon the same proceedings may be

had upon such undertaking as upon the original undertaking. If the

defendant does not except as prescribed in this section he is deemed

to have waived all objection to the surety. If the attachment is set

aside by order of the court the defendant may bring an action upon

such undertaking without ‘first obtaining judgment against the

plaintiff in the action in which such undertaking was given.

§ 5359. What papers must be filed. The plaintiff at the time

of procuring the warrant must file in the ofiice of the clerk of the

court, in which the action is commenced, the complaint, affidavit and

undertaking upon which such warrant is issued.

§ 5360. Execution of warrant. The sheriff must immediately

execute the warrant by levying upon so much of the personal and real

property of the defendant within his county, not exempt from execu

tion, as will satisfy the plaintif'f’s demand with the costs and disburse

ments. He must take into his custody all books of account, vouchers

and other papers relating to the personal property attached, and all

evidences of defendant's title to the real property attached, which he

must safely keep to be disposed of as prescribed in this article. The

sheriff, to whom a warrant of attachment is delivered, may levy from

time to time and as often as is necessary, until the amount for which

it was issued has been secured, or final judgment has been rendered

in the action.

§ 6361. Inventory to be made, Perishable property.

Immediately upon making such seizure the sheriff shall make a true

and complete inventory of all the property so seized and of the books,

vouchers and papers taken into his custody. stating therein the esti

mated value of the several articles and kinds of personal property,

enumerating such of them as are perishable, and giving a description

of the real property so attached, which inventory must be signed by

the sheriff. Any subsequent execution of the warrant of attachment

upon other property of the debtor must be made, and an inventory

thereof made in like manner. The sheriff shall within twenty days

after making such seizure file such inventory and a return of his

doings upon such attachment with the clerk of the district court who

issued the warrant. In case a forthcoming undertaking is given by

the defendant under the provisions of section 5357 for property

before a levy has been made thereon, the sheriff shall make and

return an inventory of such property in accordance with the pro

visions of this section.

§ 5362. Attachment, how levied. A levy under a warrant of

attachment must be made as follows:

1. Upon real property, by the sheritf’s filing with the register of

deeds of the county, in which the property is situated, a notice of

the attachment subscribed by him, stating the names of the parties

to the action, the amount of the plaintifi’s claim as stated in the war

rant and a description of the property levied upon, which notice
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must be recorded and indexed by the register of deeds in like man

ner and in the same book as a notice of the pendency of an action.

2. Upon personal property which by reason of its bulk or other

cause cannot be immediately removed, by the sheriff’s filing with the

register of deeds a notice of the same kind as described in subdivision

1 of this section; and such levy shall be equally valid and effectual

as if the articles had been seized and the possession and control

thereof retained by the officer.

Upon cattle or horses running at large and commonly known as

range stock, between the first day of November and the next succeed

ing fifteenth day of May, by the sheriff’s filing with the register of

deeds of the county in which such property is running at large a

notice of the same kind as described in subdivision 1 of this sec

tion, specifying the number as near as may be and containing a

description of such stock by marks and brands; and such levy shall

be equally valid and effectual as if such cattle and horses had been

seized and the possession and control thereof retained by the officer.

The register of deeds shall receive and file all such notices, num

bering the same consecutively, and must keep the same in his office

in regular and orderly file and shall make an entry thereof in a book

to be kept for that purpose, and designated as the index of attach

ments, in the order in which they are received, which entry shall

contain in separate columns the names of the defendants alphabeti

cally arranged, the names of the plaintiffs, the number indorsed

upon the notice, the amount claimed by the plaintiff and the time of

the filing.

Notwithstanding the provisions of this subdivision an attachment

may, by direction of the plaintiff or his attorney, be levied upon the

property mentioned in this subdivision in accordance with subdivision

3 of this section; but if additional costs are made by such a levy the

same shall not be allowed to the plaintiff, if in the judgment of the

court the taking of the property into the custody of the sheriff was

unnecessary.

3. Upon personal property capable of manual delivery, including

bonds, promissory notes or other instruments for the payment of

money, by taking the same i.nto the sheriff’s actual custody. He must

thereupon without delay deliver a copy of the warrant to the person

from whose custody such property is taken. . -

4. Upon other personal property by leaving a copy of the warrant

and a notice showing the property attached with the person holding

the same; or, if it consists of a demand other than as specified in the

last subdivision, with the person against whom it exists, or if it con

sists of a right or share in the stock of a corporation or interest or

profits thereon, with the president or other head of the corporation,

or the secretary, cashier or managing agent thereof.

The lien of the attachment shall be effectual from the time when a

levy is made in accordance with the foregoing provisions.

§ 5368. Pledged or mortgaged property may be levied

on. When property is pled ed or mortgaged for the payment of

money or the performance o any contract or agreement, the right

and interest in such property of the person pledgin or mortgaging

the same may be attached and sold on execution, an the purchaser

at such sale shall acquire all the right and interest of the defendant

therein.
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§ 5364. Warrant and notice of levy to be served. In the

cases mentioned in subdivisions 1 and 2 of section 5362 the sheriff

shall within thirty days after the levy of an attachment serve the

warrant of attachment together with a notice of levy, describing the

particular property levied on in the manner provided for the service

of a summons in section 5252, as follows:

1. If the levy is made upon real property, upon the occupant

thereof, if any. ~ _

2. If upon personal propert mentioned in said subdivision 2,

upon the person in whose custo y the same may be.

The failure of the sheriff to serve such warrant or notice shall not

invalidate the levy, but the sheriff shall be liable to the person whose

property is attached for any damages which he may sustain by reason

of such failure.

§2os.c.c1»~.1~. § 5366. Property claimed by third person. Claim how

‘""“"- made. If any property levied upon by the sheriff by virtue of a

warrant of attachment is claimed by any other person than the

defendant and such person, his agent or attorney, makes affidavit of

his title thereto or right to the possession thereof, stating the value

thereof and the ground of such title or right, the sheriff may release

such levy, unless the plaintiff on demand indemnifies the sheriff

against such claim by an undertaking executed by a sufficient surety;

and no claim to such property by any other person than the defend

ant shall be valid against the sheriff, unless so made; and notwith

standing such claim, when so made he may retain such property under

levy a -reasonable time to demand such indemnity.

§2Q9_(*_(-1‘; p_ § 5366. Certificate of defendant’s interest. Upon the appli

"""“- cation of the sheriff, holding a warrant of attachment, the president

or other head of a corporation, or the secretary, cashier or managing

agent thereof, or a debtor of the defendant, or a person holdin prop~

erty, including a bond, promissory note or other instrument or the

payment of money belonging to the defendant, must fumish to the

sheriff a certificate under his hand, specifying the rights or number

of shares of the defendant in the stock of the corporation with all divi

dends declared or incumbrances thereon; or the amount, nature and

description of the property held for the benefit of the defendant, or of

the defendant’s interest in property so held, or of the debt or demand

owin to the defendant, as the case requires. If such officer, debtor

or in 'vidual refuses to furnish such certificate, or if it is made to

appear by affidavit or otherwise to the satisfaction of the court or

judge thereof, that there is reason to suspect that any certificate given

by him is untrue or that it fails to set forth fully the facts required

to be shown thereby, he may be required by order of the court or

judge to attend before him and be examined on oath concerning the

same and obedience to such order may be enforced by proceedings as

for a contempt.

§.,0,_C_C,,._,._ § 5367. Custody and co11_ection of property. Action by

"""<1- sherifi‘. The sheriff must, S11b_]60t to the direction of the court or

judge, collect and receive all debts, effects and things in action attached

by him. He may maintain any action or special proceedin in his

name or in the name of the defendant, which is necessary for that

purpose, or to reduce to his actual possession an article of personal

property capable of manual delivery, but of which he has been unable

to obtain possession and in such action to obtain possession of per

sonal property the defendant may_be enjoined from disposing of such
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property-. and he may discontinue such an action or special proceed

ing at such time and on such terms as the court or judge directs.

5368. Plaintiff may prosecute actions. Undertaking.

The actions and special proceedings herein authorized to be com

menced by the sheriff may be prosecuted by the'plaintitf or under

his direction upon the delivery by him to the sheritf of an undertak

ing executed by suflicient surety, to the effect that the plaintiff will

indemnify the sheriff for all dama es, costs and expenses on account

thereof, not exceeding two hun red and fifty dollars in any one

action. Such surety shall in all cases, when required by the sheritf,

justify in like manner as bail upon an arrest.

§ 5369. Property perishable or likely to depreciate in

value may be sold. If property attached is perishable the court

may, by an order made with or without notice as the urgency of the

case may require, direct the sherifl’ to sell such property at public

auction and thereupon the sheriff must sell it accordingly. If the

attached property is of such a character that it is liable greatly to

depreciate in value during the pendency of the action or consists of

live animals, the same proceedings may be had as in the case of

perishable property, but such notice of the application for the order

shall be given to the parties to the action as the court prescribes.

The order directing the sale must fix the time and place of sale, and

notice thereof must be given in such manner and for such time as is

prescribed in the order.

§ 5370. Defendant may apply for discharge. The defend

ant may at any time after he has appeared in the action and before

final judgment apply to the clerk who issued the attachment or to

the court to discharge the attachment as to the whole or any part of

the property attached.

§ 5371. Undertaking for discharge. Upon such application

the defendant must give an undertaking with suflicient surety to the

effect that the property of such defendant, which has been attached,

shall be forthcoming in substantially as good condition as it is at the

time of the application to answer any judgment which the plaintiff

may recover against him in the action, which undertaking shall be in

an amount equal to the value of the property according to the

sheriff's inventory; or the defendant may at his election give an

undertaking with suficient surety to the effect that he will on demand

pay to the plaintiff the amount of any judgment which may be

recovered in the action against him not exceeding a sum specified in

the undertaking with interest. The sum so specified must be at least

equal to double the amount of the plaintiff's demand as specified in

the warrant of attachment: or, at the option of the defendant, equal

to double the appraised value of the property attached according to

the sherifl"’s inventory or, if the application is to discharge the attach

ment as to a part only of the property attached, equal to double the

appraised value of that part.

§ 5372. Undertaking when there are two or more defend

ants. VVhen there are two or more defendants and an application is

made as prescribed in the last two sections by one or more, but not

all of them, the undertaking must provide for the payment of any

judgment, which may be recovered against any of the defendants in

the action, unless the applicant makes proof by afiidav_it to the satis

faction of the court, that the property in respect to which the appli

cation is made belongs to him separately; in which case the under

§ 211. (‘. Clv. P.

am'<l.

§&J5. (‘. (‘ha P.

am‘<l.

§‘_'13. (1. Clv. I’.

am‘d.

§?.H. C. Giv. P.

2un'd.
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taking must provide for the payment of any judgment, which may be

recovered in the action against the applicant either alone or jointly

with any other defendant. When an application is made as pre

scribed in this section, at least two days’ notice thereof with a copy

of the affidavit must be served upon the plaintiff’s attorney, who may

oppose the application by affidavit on the ground that one or more of

the other defendants own or have an interest in the property.

§ 5373. Partnership property. Undertaking. If the war

rant of attachment is levied upon the interest of one or more part

ners in personal property of the firm, the other partners, or one or

more of them, may at any time before judgment apply to the court

from which the warrant of attachment issued, or a judge thereof,

upon affidavit, stating such fact, for an order to discharge the attach

ment as to the partnership property. The applicant must give an

undertaking with sufficient surety to the effect, that if judgment shall

be rendered in the action in favorof the plaintiff, they will pay to

the sheriff on demand the amount of defendant’s interest in such

partnership property, the amount of such interest to be determined

by reference or otherwise as the court may direct. The amount of

such undertaking must be fixed by the court or judge thereof. and

must not be less than the value of the interest of the defendant in

the personal property of the partnership: and for the purpose of fix

ing the amount of the undertaking the court may hear affidavits or

oral testimony respecting the value of the defendant’s interest in the

attached property.

§ 6374. Undertaking must be filed and served. Excep

tions thereto. An undertaking given as prescribed in the last three

sections must be forthwith filed with the clerk. A copy thereof with

a notice of the filing must be forthwith served upon the plaintiff’s

attomey: who may within three days thereafter give notice to the

sheriff that he excepts to the sufficiency of the surety. Thereupon

the surety must justify upon the like notice and in like manner as

bail upon an arrest; or a new undertaking must be given with new

surety and thereupon the same proceedings must be had upon such

undertaking as upon the original undertaking. If the plaintiff does

not except as prescribed in this section he is deemed to have waived

all objection to the surety. The sheriff shall be responsible for the

sufficiency of the surety upon any undertaking given by the defendant

and may retain possession of the property attached and the proceeds

thereof in his hands, until the objection to the surety is either waived

as above provided, or until he justifies or new surety is substituted

and justifies.

§ 5376. Giving undertaking not waiver of right to move

discharge. The giving of any of the undertakings mentioned in this

article by the defendant shall not operate as a waiver of his right to

move to discharge the attachment, and if such attachment is dis

charged on motion any undertaking given by the defendant shall be

null and vdid and shall be returned to him.

§ 6376. Who may move discharge. In all cases the de

' fendant, or any person who has acquired a lien -upon or inicrest in

the defendant's property after it was attached, may move to discharge

the attachment. If the motion is made upon affidavit on the part of

the defendant, ,or a person who has acquired a lien upon or interest in

the defendant’s property after it was attached, but not otherwise. the

plaintiff may oppose the same by affidavit or other proof in addition

966



Provisional Remedies. CODE OF CIVIL PROCEDURE. 5377-5378

to the affidavit upon which the attachment was granted; and in such

case the defendant, or person who has acquired a lien upon or interest

in the defendant’s property after it was attached, may sustain the

motion by aifidavit or other proof in rebuttal of the affidavits or other

proof offered and submitted on the part of the plaintiff to oppose the

motion. And if on such hearing it appears to the satisfaction of the

court or judge that the attachment was irregularly issued, or that the

affidavit upon which it was issued is untrue, the attachment must be

discharged.

§ 6377. Proceedings upon discharge. When the warrant of

attachment is vacated or annulled or the attachment is discharged

upon the application of the defendant, or person who has acquired a

lieu upon or interest in the defendant's property after it was attached,

the sheriff must deliver over to the defendant or to the person en

titled thereto upon reasonable demand all the attached personal

property remaining in his hands, or that portion thereof as to which

the attachment is discharged, or the proceeds thereof, if it has been

sold"by him.

§ 6378. Judgment how satisfied. In case judgment is

entered for the plaintiff in such action, the sheriff shall satisfy the

same out of the property attached by him, if it shall be sufiicicnt for

that purpose: '

1. By paying over to such plaintiff the proceeds of all sales of

perishable property, and of any vessel or‘ share or interest in any

vessel sold by him, or of any debts or credits collected by him or so

much as shall be necessary to satisfy such judgment.

2. If any balance remains due and an execution shall have been

issued on such judgment, he shall proceed to sell under such execu

tion so much of the attached property, real or personal, except as

provided in subdivision 4 of this section, as may be necessary to

satisfy the balance, if enou l1 for that purpose shall remain in his

hands; and in case of the sa e of any rights or shares in the stock of

a corporation or association, the sheriff shall execute t.o the pur

chaser a certificate of sale thereof, and the purchaser shall thereupon

have all the rights and privileges in respect thereto, which were had

by such defendant.

3. If any of the attached property belonging to the defendant

shall have passed out of the hands of the sheriff without having been

sold or converted into money, such sheriff shall repossess himself of

the same, and for that purpose shall have all the authority which he

had to seize the same under the attachment and ‘any person, who

shall willfully conceal or withhold such property from the sheriff,

shall be liable to double damages at the suit of the party injured.

4. Until the judgment against the defendant shall be paid, the

sheriff may proceed to collect the notes and other evidences of debt

that may have been seized or attached under the warrant of attachment,

and to prosecute any bond he may have taken in the course of such

proceedings and apply the proceeds thereof to the payment of the

judgment. At the expiration of six months from the docketing of

the judgment the court shall have power upon the petition of the

plaintiff, accompanied by an aflidavit settin forth fully all the pro

ceedings, which have been had by the sheri since the service of the

attachment. the property attached and the disposition thereof, and

also the affidavit of the sheriff that he has used diligence and

endeavored to collect the evidences of debt in his hands so attached,

§ 210. ('. Oiv. I’.
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and that there remains uncollected of the same any part or portion

thereof, to order the sheriff to sell the same upon such terms and in

such manner as shall be deemed proper. Notice of such application

shall be given to the defendant or his attorney, if the defendant shall '

have appeared in the action. In case the summons has not been

personally served on the defendant, the court shall make such

order as to the service of notice and the time of service as shall be

deemed just. VVhen the judgment and all costs of the proceedings

shall have been paid, the sheriff upon reasonable demand shall

deliver over to the defendant the residue of the attached property, or

the proceeds thereof.

§ 6379. Proceedings upon judgment for defendant. If

the defendant recovers judgment against the plaintiff in the action.

any undertaking given by the defendant, all the proceeds of sales and

moneys collected by the sherifl’ and all property attached, remaining

in his hands shall upon the order of the court be delivered by him to

the defendant or his agent on request, and the warrant shall be dis

charged and the property released therefrom.

§ 5380. Cancellation of notices of attachment. At any

time after the warrant of attachment has been vacated or annulled, or

the attachment has been discharged, the court may, upon the applica

tion of any person aggrieved and with or without notice in the dis

cretion of the court, direct that any notice filed for the purpose of

attaching the property be'canceled of record by the re, ister of deeds

of the county where it is filed or recorded. The cance lation must be

made by the register of deeds, upon a certified copy of the order

directing such cancellation being filed in his ofiice, by an entry to

that effect on the mar 'n of the record referring to the order. Such

cancellation may in li e manner be made by the register of deeds

upon a written request directing such cancellation, signed by the

plaintiff or his attorne .

§ 5381. Return by oficer. VVhen the warrant shall be fully

executed or discharged the sheriff must return the same with his

proceedings thereon to the court in which the action was commenced.

I

ARTICLE 5.—GARNISHMENT.

§ 5382. Creditors may proceed by garnishment. Any

creditor shall be entitled to proceed by garnishment in any court

having jurisdiction of the subject of the action against any person,

except a public corporation, who shall be indebted to or have, any

property whatever, real or personal, in his possession or under his

control, belonging to such creditor’s debtor, in the cases upon the

conditions and in the manner prescribed in this chapter. The term

plaintiff is used in this chapter to embrace every judgment creditor

and the term defendant, a judgment debtor.

§ 5383. Aflidavit for garnishment. Either at the time of

the issuing of a summons, or at any time thereafter before final judg

ment, in any action to recover damages founded upon contract, express

or implied, or upon judgment or decree, or at any time after the issu

ing in any case of an execution against property and before the time

when it is returnable, the plaintiff, or some person in his behalf, may

make an afiidavit statin that he verily believes that some persi n.

naming him, is indebted to, or has property, real or personal, in his

possession or under his control, belonging to the defendant, or eithcr
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or any of the defendants in the action or execution, naming him. and

that such defendant has not property in this state liable to execution.

sufiicicnt to satisfy the plaintiff's demand, and that the indebtedness

or property mentioned in such affidavit is, to the best of the knowl

edge and belief of the person making such aifidavit, not by law exempt

from seizure or sale upon execution. Any number of garnishecs may

be embraced in the same affidavit, but if a joint liability is claimed

against any, it shall be so stated, and the garnishee named as jointly

liable shall be deemed jointly proceeded against: otherwise the several

garnishees shall be deemed severally proceeded against.

§ 5384. Garnishee summons. The plaintiff shall annex or

subjoin to such affidavit :1 garnishee summons, which shall be sub

stantially in the following form:

State of North Dakota, % Sq

County of . . . . . . . . . . .. ‘

A. B., plaintiff,

vs.

C. D., defendant, and

E. F., garnishee.

The state of North Dakota to the said garnishee:

You are hereby summoned pursuant to the annexed affidavit, as a

garnishee of the defendant, C. D., and required within thirty days

after the service of this summons upon you, exclusive of the day of

service, to answer according to law, whether you are indebted to or

have in your possession or under our control any property, real or

personal, belonging to such défen ant, and to serve a copy of your

answer on the undersigned at . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

in the county of . . . . . . . . . . . . . . . . . . . . . . . ; and in case of your failure

so to do, you will be liable to further proceedings according to law;

of which the said defendant will also take notice. '

L. M., Plaintiffs Attorney.

. . . . . . . . . . . . . . . . . . . . . .Court.

, P. O. address . . . . . . . . . . . . . . . . . . . . . . . .county, N. D.

§ 5385. Service of summons and amdavit. Such garnishee

summons and affidavit. may be served by the sheriff of the county,

where any garnishee or defendant may be found, or by any other per

son not a party to the action. The service shall be made and the

same returned with proof of the service to the person whose name is

subscribed thereto with reasonable diligence. The person subscribing

such garnishee summons may, at his option by an indorsemeut

thereon. fix a time for the service thereof, and the service shall then

be made accordingly.

§ 5386. To be served on garnishee and defendant. The

garnishee summons and annexed affidavit shall be served on each of

the several garnishees named in the manner provided for service of a

summons in an action; and, except when service of the summons in

the action is made without the state or by publication, also on the

defendant to the action in like manner, either before or within ten

days after service on a garnishee. VVl1en the defendant shall have

appeared in the action by an attorney such service may be made upon

such attorney or upon the defendant. Unless the garnishee summons

is so served on the defendant or his attorney in accordance with the

provisions of this section, the service on the garnishee shall become

void and of no effect from the beginning.

gs, <-. es. le9.').

§ 4. <-. as. ms.

§ 5. c. ss. 159:.
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§ 5387. Subsequent garnishments. The plaintiff may in

like manner subsequently proceed within the period limited against

other gamishees, or against the same garnishees after they shall

have once been discharged," upon a new aflidavit, if he shall have

reason to believe they have subsequently become liable; and he

may summon garnishees resident in other counties than that in which

the action is pending; but if an issue for trial shall be joined between

the plaintifl’ and such gamishee, the court may on motion change

the place of trial of such issue to the county of the garnishee’s resi

dance.

§ 5388. Garnishment discharged if complaint not served.

If the plaintiff shall not within ten days after demand for a copy of

the complaint serve upon the garnishee or his attorney, except in case

of garnishment upon execution, a copy of the complaint showing

the amount of the indebtedness of the defendant in the action to

the plaintiff, the proceeding against the garnishee shall be dismissed

on motion of the garnishee with costs, unless the court or a judge

shall in discretion and upon terms permit the same to stand.

§ 6389. Afidavit denying liability. Within thirty days

from the service of such garnishee summons the garnishee may, if

the truth warrants, file with the clerk of the court in which the action

is pendin , and serve a copy thereof upon the plaintiff, his aflidavit

in the fol owing form, substantially:

State of North Dakota, SS

County of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Court.

A. B., plaintiff,

vs.

C. D., defendant, and

E. F., gamisheee.

E. F. being duly sworn, says that on the . . . . . . . . . . . . . . . . day of

. . . . . . . . . . . . . . . . .., A. D. 18...., he was served with a garnishee

summons in the above entitled action; that he was then and is now in

no manner and upon no account whatever indebted or under liability

to the defendant (naming him), and that he then had and now has

in his possession or under his control, no real estate and no personal

property, effects or credits of any description whatever, belonging to

said defendantor in which he has any interest; and is in no manner

liable as garnishee in this action.

Subscribed and sworn to before me this .' . . . . . . . . . . .. day of

. . . . . . . . . . . . . . . . . . . . . . ..,A. D. 18

Thereby the proceeding against such garnishce shall be deemed

discontinued, and the plaintiff shall pay the garnishee one dollar for

his costs, unless within thirty days thereafter the plaintiff serves

notice on such garnishee, that he elects to take issue on his answer to

the garnishee summons and will maintain him to be liable as gar

nishce, in which case the issue shall stand for trial as a civil action, in

which the affidavit on the part of the plaintiff shall be deemed the

complaint, and the garnishee’s affidavit the answer thereto.

§ 5390. Aflidavit when liability admitted. Question may

be submitted to court. Unless the garnishee shall make the

atfidavit provided for in the preceding section, he shall within thirty

days from the service of the garnishee summons file and serve in like

manner an atiidavit in which he shall state:
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1. \Vhether he was at the time of service of the arnishee sum

mons, or has since become indebted, or under any iability to the

defendant named in the garnishee summons, in any manner upon any

account, specifying, if indebted or liable, the amount, the interest

thereon, the manner in which evidenced. when payable, whether an

absolute or contingent liability and all the facts and circumstances

necessary to a complete understanding of such indebtedness or

liability. \Vhen the garnishee shall be in doubt respecting any such

liability or indebtedness, he may set forth all the facts and circum

stances concerning the same and submit the question to the court.

2. VVhether he held at the time aforesaid, or now holds the title or

possession of any real estate, or any interest in land of any descrip- ‘

tion, or of any personal property. etfects or credits. or any instruments

or papers relating to such, belonging to the defendant or in which he

is in any wise interested. And if he shall admit any such or be in

any doubt respecting the same. he shall set forth the description of

such property and all the facts and circumstances concerning the

same. and the title. interest or claim of the defendant in or to the

same.

3. If he shall claim any set-otf or defense to any indebtedness or

liability or any lien or claim to said property, he shall set forth the

facts and circumstances thereof fully.

4. He may state any claim of exemption from execution on the

part of the defendant, or other objection known to him against the

right of the plaintitf to apply upon his demands the indebtedness or

property disclosed.

5. If he shall disclose any indebtedness, or the possession of any

property to which the defendant. and any other person as well, make

claim. he may set forth the names and residences of such other claim

ants and so far as known the nature of their claims.

§ 5391. When judgment may be rendered against g'a.r- §10.c.a=».1aas.

nishee. If any garnishec, having been duly summoned, shall fail

to serve his affidavit as required in the preceding section, the court

may render judgment against him for the amount of the judgment

which the plaintiff shall recover against the defendant in the action

for damages and costs, together with the costs of such garnishee

action. Such garnishee may also be proceeded against as for a con

tempt according to the provisions of chapter 34 of this code.

§ 6392. Indebtedness paid to oificer. Ofiicer may levy. g11.<-.r>.=..1\s»s.

In case the answer of the garnishce shall show indebtedness to the

defendant. he may pay the amount thereof less three dollars for his

costs to the oflicer having a warrant of attachment in the action, if

any, or otherwise to the clerk of the court; or, if the garnishment is

in aid ‘of an execution, to the sheritf having the execution; and the

ofiicer to whom such payment is made shall give him a receipt specify

ing the facts and such receipt shall be a complete discharge of all

liability to any party for the amount so paid. If the answer discloses

any money, credits or other property. real or personal, in the posses

sion or under the control of the garnishee, the officer having a writ of

attachment or an execution, if any. may levy upon the interest of the

defendant in the same: otherwise the garnishee shall hold the same

until the order of the court thereon. _

§ 5393. Answer conclusive unless traversed. The answer § l‘.Z,c.65.1\95.

of the garnishee shall in all cases be conclusive of the truth of the

facts therein stated, unless the plaintitf shall within thirty days serve
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upon the garnishee a notice in writing, that he elects to take issue on

his answer; in which case the issue shall stand for trial as a civil

action, in which the affidavit on the part of the plaintiff shall be

deemed a complaint and the garnishee’s affidavit the answer thereto.

The plaintiff may in all cases move the court upon the answer of the

garnishee and of the defendant, if he shall also answer, for such jud -

ment as he shall be entitled to thereon, but any such judgment sha l

be no bar beyond the facts stated in such answers.

§ 5394. Answer of corporation. The answer of a corporation

summoned as a arnishee may be made by any officer thereof; and of

any other gamis ee, by any agent or attorney in his behalf, who shall

‘be acquainted with the facts.

§ 6395. Defendant may defend garnishee proceedings.

The defendant may in all cases by answer duly verified, to be served

within thirty days from the service of the garnishee summons on

him, defend the proceeding against any garnishee upon the ground

that the indebtedness of the garnishee, or any property held by him,

is exempt from execution against such defendant or for any other

reason is not liable to garnishment; or, upon any ground upon which

a garnishee might defend the same; and may participate in the trial

of any issue between the plaintiff and garnishee for the protection of

his interests. And the garnishee may at his option defend the

principal action for the defendant, if the latter does not, but shall be

under no obli ations so to do.

§ 5396. roceedings deemed an action. The proceedings

against a garnishee shall be deemed an action by the plaintiff against

the garnishee and defendant as" parties defendant, and all provisions

of law relating to proceedings in civil actions at issue, including

examination of the parties, amendments and relief from default or

proceedings taken and appeals and all provisions for enforcing

judgments, shall be applicable thereto; but when the garnishment

is not in aid of an execution, no trial shall be had of the garnishee

action, until the plaintiff shall have judgment in the principal action,

but the garnishment action may be noticed for trial at the same term

if issue therein is joined in time; and if the defendant has judgment.

the garnishee action shall be dismissed with costs. The court shall

render such judgment in all cases as shall be just to all the parties,

and properly protect their respective interests. and may adjudge the

recovery of an indebtedness, the conveyance, transfer or delivery to

the sheriff, or any officer appointed by the judgment, of any real

estate or personal property disclosed or found to be liable to be

applied to the plaintiff’s demand, or by the judgment pass the title

thereto; and may therein or by its order, when proper, direct the

manner of making sale and of disposing of the proceeds thereof, or

of any money or other thing paid over or delivered to the clerk or

ofiicer. The judgment against a gamishee shall acquit and discharge

him from all demands by the defendant, or his representative, for all

money, goods, effects or credits paid, delivered or accounted for by

the garnishee by force of such judgment.

§ 5397. Interpleader when had. \Vhen the answer of the

garnishee shall disclose that any other person than the defendant

claims the indebtedness or property i11 his hands, and the name and

residence of such claimant, the court may on motion order that such

claimant be interpleaded as a defendant to the garnishee action; and

that notice thereof, setting forth the facts, with a copy of such order,
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in such form as the court shall direct. be served upon him, and that

after such service shall have been made, the arnishee may pay or

deliver to the ofiicer or the clerk such indebte ness or property, and

have a receipt therefor, which shall be a complete discharge from all

liability to any party for the amount so paid or property so delivered.

Such notice shall be served in the manner required for service of a

summons in a civil action, and may be made without the state or by

publication thereof, if the order shall so direct. Upon such service

being made such claimant shall be deemed a defendant to the gar

nishee action and within thirty days shall answer, setting forth his

claim, or any defense which the arnishee might have made. In case

of default, judgment may be ren ered which shall conclude any claim

upon the part of such defendant.

§ 5398. Liability of garnishee. From the time of the service 5 11. c. as. 1595.

of the summons upon the garnishee he shall stand liable to the plain

tiff to the amount of the propert , money, credits and effects in his

possession or under his contro belonging to the defendant, or in

which he shall be interested, to the extent of his right or interest

therein, and of all debts due or to become due to the defendant,

except such as may be by law exempt from execution. Any property,

moneys, credits and effects held b a conveyance or title void as to

the creditors of the defendant sha I be embraced in such liability.

§ 5399. When judgment not rendered. No judgment shall § 18.0.65. 139:».

be rendered upon a liability of the garnishee arising either:

1. By reason of his having drawn, accepted, made, indorsed or _

guaranteed any negotiable bill, draft, note or other security.

2. By reason of any money or other thing received or collected by

him as sheriff, or other officer, by force of an execution or other legal

process in favor of the defendant.

3. By reason of any money in his hands as a public officer and

for which he is accountable to the defendant merely as such officer.

4. By reason of any money or other thing owing from him to the

defendant, unless before judgment against the defendant, it shall have

become due absolutely and without depending on any future contin

gency; but judgment may be given for any mone or other thing

owing after it shall have become due absolutely an without depend

ing on any contingency.

§ 5400. Defendant not to sue garnishee until, etc. No § 19-c-65-1891

action shall be commenced by the defendant or his assignee against

a gamishee upon any claim or demand liable to garnishment, or to

recover any property garnished, or execution be issued upon a judg

ment in favor of the defendant against such arnishee subsequent to

the service of the garnishee summons upon im, until the termina

tion of the garnishee action; and, if an action shall have been com

menced or an execution issued, it shall be stayed by the court or a

judge thereof upon the gamishee's application. except that upon

cause shown, the court or judge may by order permit the commence

ment of such an action, or the issue of an execution, or the further

prosecution of one stayed. -

§ 6401. Defendant may release garnishment and how. §2o.c.65.1s9s.

The defendant may, at any time after the complaint is filed and before

judgment, file with the clerk of the court an undertaking executed by

at least two sureties, resident freeholders of the state, to the effect

that they will on demand pay to the plaintiff the amount of the judg

ment with all costs that may be recovered against such defendant in
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the action, not exceeding a sum specified, which sum shall not be less

than double the amount demanded by the complaint, or in such less

sum as the court shall upon application direct. The sureties shall

justify their responsibility by affidavit annexed, stating a sum which

each is worth in property within this state over and above all debts

and liabilities and property exempt from execution, the aggregate of

which sums shall be double the amount specified in the undertaking.

The defendant shall serve on the plaintiff a copy of such under

taking with a notice where and when the same was filed. VVithin

three days after the receipt thereof the plaintiff shall give notice to the

defendant that he excepts to the sufficiency of the sureties, or he shall

be deemed to have waived all objections to them. VVhen the plaintiff

excepts, the sureties shall justify in like manner as bail upon an arrest.

Thereafter all the gamishees shall be discharged and the garnish

ment proceedings shall be deemed discontinued, and any money or

property paid or delivered to any oflicer shall be surrendered to the

person entitled thereto and the costs shall be taxable as disbursements

of the plaintiff in the action, if he recovers.

§21_,.__,,5_ 1% § 6402. Costs in garnishee actions. In case of the trial of

an issue between the plaintiff and any garnishee costs shall be

awarded to the plaintiff and against the garnishee in addition to his

liability, if the plaintiff recovers more than the garnishee admitted

by his answer; and if he does not, the garnishee shall recover costs

of the plaintiff. In all other cases under this article not expressly

provided for, the court may award costs in favor of or against any

party in its discretion. VVhen there is no issue for trial and any lia

bility on the part of the garnishee is disclosed, the costs of the gar

nishment proceeding shall be taxed for the plaintiff, if he recovers.

as disbursements in the principal action.

ARTICLE 6. — RECEIVERS.

§2,9_(-_c|,_ p_ § 5403. Cases when appointed. Areceiver may be appointed

“""“- by the court in which an action is pending, or by a judge thereof:

1. In an action by a vendor to vacate a fraudulent purchase of

property, or by a creditor to subject any property or fund to his

claim, or between partners or others joint y ownin or interested in

any property or fund, on the application of the p aintifl’, or of any

party whose right to or interest in the property or fund or the pro

ceeds thereof is probable, and when it is shown that the property or

fund is in danger of being lost, removed or materially injured.

2. In an action by a mortgagee for the foreclosure of his mortgage

and sale of the mortgaged property when it appears that the mort

gaged property is in danger of being lost, removed or materially

injured, or that the conditions of the mortga e have not been per

formed and that the property is probably insu cient to discharge the

mortgage debt.

3. After judgment, to carry the judgment into effect.

4. After judgment, to dispose of the property according to the

judgment or to preserve it during the pendency of an appeal, or in

proceedin s in aid of execution, when an execution has been returned

unsatisfie or when the judgment debtor refuses to apply his property

in satisfaction of the judgment.

5. In the cases provided in this code, when a corporation has been

dissolved, or is insolvent or in imminent danger of insolvency, or has
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forfeited its corporate rights; and in like cases within this state, of

foreign corporations.

6. In all other cases where receivers have heretofore been appointed

by the usages of courts of equity.

§ 5404. Who may be receiver. Undertaking by appli

cant. No party or person interested in an action can be appointed

receiver therein without the written consent of the party filed with

the clerk. If a receiver is appointed upon an ex parte application,

the court before making the order may require from the applicant an

undertaking with suflicient sureties in an amount to be fixed by the

court, to the effect that the applicant will pay to the defendant all

damages he may sustain by reason of the appointment of such

receiver and the entry by him upon his duties, in case the applicant

shall have procured such appointment wrongfully, maliciously or

without sufficient cause; and the court may in its discretion at any

time after said appointment require an additional undertaking.

§ 5405. Qualification of receiver. Before enterin u

his duties the receiver must be sworn to perform them faithfufly, and

with one or more sureties approved by the court or judge execute an

undertaking to such person and in such sum as the court or judge

may direct, to the effect that he will faithfully discharge the duties of

receiver in the action and obey the orders of the court therein.

§ 5406. Powers. The receiver has, under the control of the

court, power to bring and defend actions in his own name as receiver,

to take and keep possession of the property, to receive rents, collect

debts, to compound for and compromise the same, to make transfers

and generally to do such acts respecting the property as the court may

authorize.

§ 5407. Investment of funds on consent. Funds in the

hands of a receiver may be invested upon interest by order of the

court; but no such order can be made except upon the consent of all

the parties to the action.

pOIl

r

ARTICLE ¢.—()r Dsroslr.

§ 5408. What subject to order of deposit. When it is

admitted by the pleadings or the examination of a party that he has

in his possession or under his control any money or other thin

capable of delivery. which, being the subject of the litigation, is hel

by him as trustee for another party or which belongs or is due

to another party, the court may order the same to be deposited

in court, or delivered to such party with or without security, subject

to the further direction of the court.

§ 5409. Voluntary deposit in court ofproperty adversely

claimed. VVhenever two or more persons make claim for the whole

or any part of the same money, personal property or effects in the

possession or control of any other person as bailee or otherwise and

the right of any such claimant is adverse to the right of any other

claimant, or is disputed or doubtful, and the bailee, custodian or per

son in control of any part of such property, money or etfects is unable

to determine to whom the same rightfully belongs, or who is right

fully entitled to the possession thereof; or whenever such bailee, cus

todian or person in control has notice or knowledge of any right or

claim of right of any person in or to any part of such property, money

or effects adverse to the right of any other claimant therefor; or

§-211.0. Civ. r.

§ 2:1. c. ('11-. 1'.

§-2:3. c. cw. 1-.

1: -24. c. ('11-. 1».

§-1:.-.. 0. 011-. P.

§ 1. c. 1895.
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whenever any debt, money, property or effects owing by or in the

posscssion or under the control of any person may be attached

by amishment or other process, and there is any dispute as

to W%O is entitled to the same or any part thereof; in any such case

the person in the possession or control of any such property, money

or effects, when an action in any form has been commenced for an

account of or growing out of the same or in which the same has been

attached as aforesaid, may pay such money or deliver such property

or effects to the clerk of the court in which any such action having

reference to said money, property or effects, or the value thereof, may

be pending, or out of which any garnishment or other process may

issue with reference thereto; or if no such suit is commenced. he may

apply to the district court of the district where such property, money

or effects may be situated, and upon showing to tl1e satisfaction of

the court the existence of facts bringing him within the operation of

this section, said court shall make an order designating a depositary

with whom said property, money or effects may be deposited by tllr

applicant for such order. In either case such person in the posses

sion or control of such property, money or effects shall at once notify

personally or by registered mail all persons of whose claims he may

have notice or knowledge, having or claiming any interest, property.

lien or right in, to or upon such property, money or effects, of such

deposit; and upon giving such notice the person so depositing tllv

same shall thereupon be relieved from further liability to any person

on account of such property, money or effects: provided, that such

depositor may be required upon the application of any party inter

ested therein to appear and make disclosure before the court, in which

any such action may be pending or by which any order designating it

depositor may be made, concerning the said property, money, debts

or effects held, controlled or owed by him. If the address of any per

sons having or making any claim as aforesaid cannot be ascertained.

an affidavit to that effect shall be filed with the depositary, and the

giving of such notice shall not be required in such case.

§ 5410. Disobedience. Contempt. Whenever in the exer

cise of its authority a court shall have ordered the deposit, delivery or

conveyance of money or other property and the order is disobeyed,

the court besides punishing the disobedience as for contempt may

make an order requiring the sheriff to take the money or property and

deposit, deliver or convey it in conformity with the direction of the

court. '

§ 541 1. Defendantfs admissions. When the answer of the

defendant expressly or by not denying admits part of the plaintiffs

claim to be just, the court on motion may order such defendant to

satisfy that part of the claim, and may enforce the order as it enforces

a judgment or a provisional remedy.

976



Trial and Judgment. CODE OF‘ CIVIL PROCEDURE. l 5412-5413

C H A P T E R 10.

OF THE TRIAL AND JUDGMENT IN CIVIL ACTIONS.

ARTICLE 1. —-—JUDGMENT Upon FAILURE TO Auswnn, ETC.

5412. Judgment defined. A judgment is the final deter- §22s. c. (‘i\'. P.

mination of the rights of the parties in the action.

§ 5413. On failure to answer. Counterclaim. Relief. §2:n,_ (‘__(|‘l\‘_ |-_
Publication. Restitution. Judgment may be had if the defend- M“ "

ant fails to answer the complaint in the following cases:

1. In an action arising on contract for the recovery of money only

the plaintiff may file with the clerk proof of personal service of the

summons and complaint on one or more of the defendants, or of the

summons according to the provisions of section 52-19 and that no

answer or demurrer has been received. Judgment shall thereupon be

entered for the amount demanded in the complaint against the

defendant or defendants, or against one or more of the several

defendants in the cases provided for in section 5261-, but if the com

plaint is not sworn to and such action is on an instrument for the

payment of money only, the court on its production shall assess the

amount due to the plaintitf thereon, and in other cases shall ascertain

the amount which the plaintiff is entitled to recover in such action

from his examination under oath or other proof and enter the jud -

ment for the amount so assessed or ascertained. In case the defend

ant_ gives notice of appearance in the action, he shall be entitled to

five clays’ notice of the time and place of such assessment. WVhen

the defendant by his answer in any such action shall not deny the

plaintiff’s claim, but shall set up a counterclaim amounting to less

than the plaintitf’s claim, judgment may be had by the plaintiff for

the excess of such claim over the said counterclaim in like manner

in any such action upon the plaintitf’s filing with the clerk of the

court a statement admitting such counterclaim, which statement shall

be annexed to and be a part of the judgment roll.

2. In other actions the plaintiff may upon the like proof apply to

the court after the expiration of the time for answering for the relief

demanded in the complaint. If the taking of an account, or the proof

of any fact is necessary to enable the court to give judgment or to

carry the judgment into effect, the court may take the account or

hear the proof, or may in its discretion order a reference for that pur

pose. And when the action is for the recovery of money only, or of

specific real or personal property with damages for the withholding

thereof, the court may order the damages to be assessed by a jury or,

if the examination of a lon account is involved, by a reference as

above provided. If the defendant gives notice of appearance in the

action before the expiration of the time for answering, he shall be

entitled to eight da s’ notice of the time and place of application to

the court for the re ief demanded by the complaint.

3. In actions when the service of the summons was by publica

tion, the plaintiff may in like manner apply for judgment, and the

court must thereupon require proof tobe made of the demand men

tioned in the complaint; and if defendant is not a resident of the

state, must require the plaintiff or his agent to be examined on oath
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respecting any payments that have been made to the plaintifl’ or to

any one for his use on account of such demand and may render judg

ment for the amount which he is entitled to recover. Before render

ing judgment the court may in its discretion require the plaintiff to

cause to be filed satisfactory security, to abide the order of the court,

touching the restitution of any estate or effects which may be

directed by such judgment to be transferred or delivered, or the res

titution of any money that may be collected under or by virtue of

such judgment, in case the defendant or his representatives shall

apply and be admitted to defend the action and shall succeed in

such defense.

§-1,-;0,(\_(-1‘-_1-, § 5414. On frivolous pleading. If a demurrer, answer or‘

reply is frivolous, the party prejudiced thereby upon a previous

notice of five days may apply to a judge of the court either in or out

of the court for judgment thereon, and judgment may be given

accordingly.

ARTICLE 2.— Issues AND Mom; or TRIAL.

§2s1.<'.<‘1v-I'- § 5415. Origin and classes of issues. Issues arise upon the

pleadings when a fact or conclusion of law is maintained by the one

party, and controverted by the other. They are of two kinds:

1. Of law; and,

2. Of fact.

§ zrz, (‘. Civ. 1'. § 5416. Issues of law. An issue of law arises upon a demurrer

to the complaint, answer or reply, or to some part thereof.

§233,C.Clv. r. § 5417. Of fact classified. An issue of fact arises:

‘"“"‘- 1. Upon a material allegation in the complaint controverted by

the answer-. or,

. 2. Upon new matter in the answer not requiring a reply, or con

troverted by a reply". or,

3. Upon new matter in the reply. unless an issue of law is joined

thereon.

_='2:u. (‘. civ. 1'. § 5418. Both. Order of trial. Issues both of law and fact

may arise upon different parts of the pleadings in the same action.

In such cases the issues of law must be first tried. unless the court

otherwise directs.H _=z-m.c.ci\-. |-. § 5419. Trial defined. A trial is the judicial examination of

the issues between the parties, whether they are issues of law or of

fact.

§~_':§li.1'.Ch'. 1'. § 5420. By whom triable. An issue of law must be tried by

-5 ‘-°,;n1l".fl'_1’*"“’- the court or by the judge. An issue of fact in an action for the

recovery of money only or of specific real or personal property must

be tried by a jury, unless a jury trial is waived as provided in section

5449, or a reference is ordered as provided in sections 5455 and 5456.

Every other issue is triable by the court, which, however, may order

the whole issue or any specific question of fact involved therein to be

tried by a jury or by a referee as provided in sections 5455 and 5456.

sg;';_(1_(‘|\-_|'_ § 5421. Issues of fact, how tried. All issues of fact triable

g " "- 1“ """‘- bya jury or by the court must be tried before a single judge. Issues

of fact must be tried at a regular term of the district court. when the

trial is by jury, otherwise at a regular or special term as the court

may by its rules prescribe. Issues of law must be tried at a regular

or special term of the district court. or by the court in vacation, or

judge at chambers. If by the court in vacation, or judge at chambers
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, if any

the same may be heard, tried and determined in any county of the

district within which the action is brought, and judgment thereon

entered in the proper county upon the giving by either or any party

of the notice prescribed by section 5422; but i11 such case no note of

issue need be filed. and any judgment, final decision or actual deter

mination made upon such trial and hearing may be appealed from in

the same manner and subject to the same rules and provisions as in

cases of other appeals from actual determinations and final decisions

of any regular or special terms of the district courts of this state.

§ 5422. Note of issue. Contents. Order of trialsl At

any time after issue and at least ten days before the court either party

may ive notice of trial. The party giving the notice shall furnish

the clerk at least eight days before the court with a note of the issue,

containing the title of the action. the names of the attorneys and the

time when the last pleading was served, and the clerk shall thereupon

enter the cause upon the calendar according to the date of the issue.

There need be but one notice of trial and one note of issue from

either party, and the action must then remain on the calendar until

disposed of and when called may be brought to trial by the party

giving the notice. The issues on the calendar shall be disposed of

in the following order, unless for the convenience of parties or the

dispatch of business, the court shall otherwise direct:

1. Issues of fact to be tried by a jury.

2. Issues of fact to be tried by the court.

3. Issues of law.

§ 6423. Either party proceeds. Separate trials. Either

party, when the case is reached upon the calendar and in the absence

of the adverse party, unless the court for good cause otherwise directs,

may proceed with his case, and take a dismissal of the complaint, or a

verdict or jud ment as the case may require. A separate trial between

a plaintiff an any of the several defendants may be allowed by the

court. whenever in its opinion justice will be promoted.

§ 5424. Who to furnish papers. \Vhen the issue shall be

brought to trial by the plaintiff, he shall furnish the court with a

copy of the summons and pleadings with the offer of the defendant,

shall have been made. \\'hen the issue shall be brought to

trial by the defendant, and the plaintiff shall neglect or refuse to fur

nish the court with a copy of the summons and pleadin s and the

offer of the defendant, the same may be furnished by the efendant.

ARTICLE 3.-—-—FOBMATION or ran TRIAL JURY.

§ 5425. Jury ballots. At the opening of the court the clerk

must prepare separate ballots containin the names of the persons

returned as jurors, which must be folde as nearly alike as possible

and so that the names cannot be seen, and must deposit them in the

trial ju box.

§ 54 6. Clerk to draw jury. VVhen the action is called for

trial by jury, the clerk must draw from the trial jury box of the court

the ballots containing the names of the jurors summoned, until the

jury is completed or the ballots are exhausted.

§ 5427. Challenges classed. By whom. Either party may

challenge the jurors, but when there are several parties on either side,

they must join in a challenge before it can be made. The challenges

§ 238. C. Ch‘. l‘.

§ Z39. ('. ('i\'. l‘.

§ 240. C. Clv. P.

§ 2&1. C. Ctr. P.

§2l2. C. (.‘l\‘. l’.

§ 24:5. (‘. Ctv. 1'.
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are to individual jurors, and are either peremptory or for cause. Each

part is entitled to three peremptory challenges. If no peremptory

chal enges are taken until the panel is full, they must be taken by the

parties alternately commencing with the plaintifl’.

§ 5428. Challenges for cause. Grounds of. Challenges for

cause may be taken on one or more of the following grounds:

1. A want of any of the qualifications prescribed by the political

code to render a person competent as a juror.

2. Consanguinity or affinity within the fourth degree to either

part .3.y Standing in the relation of guardian and ward, master and

servant, employer and clerk or principal and agent to either party, or

being a member of the family of either party, or being a partner in

business with either party, or surety on any bond or obligation for

either party.

4. Having served as a juror or been a witness on a previous trial

between the same parties for the same cause of action.

5. Interest on the part of the juror in the event of the action, or

in the main question involved in the action, except his interest as a

member or citizen of a municipal corporation.

ti. Having an unqualified opinion or belief as to the merits of the

action founded upon knowledge of its material facts or some of them.

7. The existence of a state of mind in the juror evincing enmity

against or bias to or against either party.

8. That he does not understand the English language as used in

the courts. .

§ 5429. Trial of same. Challenges for cause must be tried by

the court. The juror challen ed and any other person may be ex

amined as a witness on the tria of the challenge.

5430. Oath to jurors. As soon as the jury is completed the

fol owing oath must be administered to the jurors:

“ You, and each of you, do solemnly swear, that you will well and

truly try the matters in issue between . . . . . . . . . . . . . . ., the plaintifl’,

and . . . . . . . . . . . . ., the defendant, and a true verdict render accord

in to the evidence. So help you God.”

Tf any person is conscientiously scrupulous of taking an oath, he

shall be allowed to make atfirmation, substituting for the words, “ so

help you God,” at the end of the oath the following: “This you do

atfirm under the pains and penalties of perjury.”

An'r1c1.n 4.-Or THE Connvcr or THE TRIAL.

§ 5431. Order of trial. \Vhen the jury has been sworn, the

trial must proceed in the following order, unless the judge for special

reasons otherwise directs:

1. The plaintiff after stating the issue and his case must produce

the evidence on his part.

2. The defendant may then open his defense and offer his evidence

in support thereof.

3, The parties may then respectively offer rebutting evidence

only, unless the court for good reasons in furtherance of justice

permits them to otfcr evidence upon their original case.

4. When the evidence is concluded, unless the case is submitted

to the jury on either or both sides without argument, the plaintiff

must commence and may conclude the argument.
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.). If several defendants having separate defenses appear by differ

ent counsel, the court must determine their relative order in the evi

dence and argument.

6. The court may then charge the jury.

§ 5432. Charge wholly written. Giving and refusing. i

The court in charging a jury shall only instruct as to the law of the

case; and no court shall instruct the jury in any civil case, unless

such instructions are first reduced to writing. Either party may

request instructions to the jury. Each instruction so requested must.

be written on a separate sheet and may be given or refused by the

court, and the court shall write on the margin of such requested

instruction given by him the word, “ given," and on the margin of

those which he does not give he shall write the word, “refused,” and

all instructions asked for by the counsel shall be given or refused by

the court without modification or change, unless modified or chan ed

by consent of counsel asking the same. The court may in its dis

cretion submit the written instructions, which it proposes to give to

the jury, to counsel in the case for examination, and require such

counsel after a reasonable examination thereof to designate such parts

thereof as he may deem objectionable, and such counsel must there

upon designate such parts of such instructions as he may deem

improper, and thereafter only such parts so designated shall be

exceptetl to by the counsel so designating the same.

§ 6433. Taken by jury. Exceptions. All instructions given

to the jury must be read to them by the court without disclosing to

them whether such instructions were requested or not and must be

signed by the judge and delivered to the jury and shall be taken by

the jury in their retirement and returned with their verdict into court,

and upon the close of the trial all instructions iven or refused must

be filed with the clerk and either party may wit in twenty days from

the date of such filing file with the clerk exceptions to any of such

instructions or refusals to instruct and the same shall thereupon be

deemed duly excepted to; provided, that with the consent of both

parties entered in the minutes the court ma instruct the jury orally,

in which case such oral instructions shal be taken down by the

official stenographer and written out at length and the shorthand

notes thereof together with such instructions so written out shall be

filed in the case with the clerk, and either party may except to any of

such instructions within twenty days after the date of such filing as

hereinbefore provided; provided, that the ofiicial stenographer shall

receive for writing out such instructions the same fees as for making

transcripts; and provided, further, that when oral instructions are

given, the jury shall not take the charge in their retirement, unless

so ordered by the court.

§ 5434. View by jury. VVhen in the opinion of the court it

is proper for the jury to have a view of the property which is the sub

ject of litigation, or of the place in which any material fact occurred,

it may order them to be conducted in a body under the charge of an

officer to the place. which shall be shown to them by some person

appointed by the court for that purpose. l/Vhile the ju are thus

absent, no person, other than the person so appointed, shalll speak to

them on any subject connected with the trial.

§ 5435. Admonitions to jury. If the jury are permitted to

separate either during the trial or after the case is submitted to them,

they shall be admonished by the court that it is their duty not to con

249. C. Ch‘. I’.

1. c. 84. 1893.

§250. c. cw. P.

5 251.(‘.Clv. r.
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verse with or suffer themselves to be addressed by any other person

on any subject of the trial, and that it is their duty not to form or

express an opinion thereon until the case is finally submitted to them.

Q 5436. What papers jury may take. Upon retirin for

deliberation the jury may take with them all papers which have en

received as evidence in the cause except depositions or copies of such

papers as ought not in the opinion of the court to be taken from the

person having them in possession; and they may also take with them

notes of the testimony or other proceedings on the trial taken by

themselves or any of them. but none taken by any other person.

§ 6437. Conduct of jury in retirement. When the case is

finally submitted to the jury they may decide in court or retire for

deliberation. If they retire, they must be kept together in some con~

venient place under charge of an officer, until they agree upon a ver
dict or are discharged b the court. llnless by order of the court, the

ofiicer having them un er his charge must not suffer any communica

tion to be made to them, or make any himself except to ask them if they

have agreed upon a verdict; and he must not before their verdict is

rendered communicate to any person the state of their deliberations or

the verdict agreed upon.

§ 5438. Disagreement. Information as to law. After the

jury have retired for deliberation, if there is a disagreement between

them as to any part of the testimony or if they desire to be informed

of any point of law arising in the case, they may require the ofiicer

to conduct them into court. Upon their being brought into court

the information required must be given in the presence of or after

notice to the parties or counsel.

'. _ § 5439. Sick juror discharged. If after the impanclin of a

jury and before a verdict, a juror becomes sick so as to be una le to

perform his duty, the court may order him to be discharged. In that

case the trial may proceed with the other jurors, or another juror may

be sworn and the trial begin anew: or the jury may be discharged

and a new jury then or afterwards impaneled.

§ 5440. Verdict prevented. New trial. In all cases when

the jury are discharged or prevented from giving a verdict by reason

of accident or other cause during the progress of the trial or after the

cause is submitted to them, the action may be again tried immet_li

ately or at a future time as the court may direct.

§ 5441. Sealed verdict. Adjournment. While the jury

are absent, the court may adjourn from time to time in respect to

other business; but it is nevertheless open for every purpose con

nected with the cause submitted to the jury, until a verdict is ren

dered or the jury discharged. The court may direct the jury to bring

in a sealed verdict at the opening of the court in case of an a ee

ment during a recess or adjournment for the day. A final adjourn

ment of the court for the term discharges the jury.

§ 5442. How verdict received. When the jury have agreed

upon their verdict, they must be conducted into court, their names

called by the clerk, and the verdict rendered by their foreman. The

verdict must be in writing signed by the foreman, and must be read

by the clerk to the jury and the inquiry made whether it is their ver

dict. If any juror disagrees, they must be sent out again: but if no

disagreement is expressed and neither party requires the jury to be

polled, the verdict is complete and the jury discharged from the case.
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Either party may require the jury to be polled, which is done by the

court or clerk asking each juror if it is his verdict. If any one

answers in the negative, the jury must again be sent out.

§ 5443. Correcting verdict. VVhen the verdict is announced,

if it is informal or insuflicient in not covering the issue submitted. it

may be corrected by the jury under'the advice of the court, or the

jury may be again sent out.

ARTICLE 5.—()r rm: V1:ar>1cr.

§ 5444. General and special verdict defined. The verdict

of a jury is either general or special:

1. A general verdict is that by which they pronounce generally

upon all or any of the issues either in favor of the plaintifl’ or

defendant; and,

2. A special verdict is that by which the jury find the facts only

leaving the judgment to the court.

The special verdict must present the conclusions of fact as estab

lished by the evidence and not the evidence to prove them; and these

conclusions of fact must be so presented that nothing shall remain

to the court but to draw from them conclusions of law.

§ 6445. When special verdict directed. How prepared.

When either. The court in its discretion may, and when either

party at or before the close of the testimony and before any argument

to the jury is made or waived shall so request, shall direct the jury to

find a special verdict. Such verdict shall be prepared by the court

in the form of questions in writing, which shall be. confined to matters

involving the merits of the case and shall admit of direct answer and

the jury shall make their answer thereto in writing. The court may

also direct the jury, if they render a general verdict, to find in writing

upon any particular questions of fact, to be stated as aforesaid. In

every action for the recovery of money only, or of specific real prop

erty, the jury may in their discretion, when not otherwise directed

by the court, render a general or a special verdict. The special ver

dict or findin r must be filed with the clerk and entered upon the

minutes. When the special findings of fac_t are inconsistent with the

general verdict, the former controls the latter and the court must give

judgment accordingly. »

§ 5446. Jury to find amount. Assessment when judg

ment rendered On pleadings. When a verdict is found for the

plaintifl’ in an action for the recovery of money, or for the defendant

when a counterclaim for the recovery of money is established exceed

ing the amount of the plaintitf ’s claim as established, the jury must

‘also find the amount of the recovery; and they may also under the

direction of the court assess the ambunt of the recovery when the

court gives judgment on the pleadings for either party.

§ 6447. Specific personal property. Jury find value and

damages. In an action for the recovery of specific personal prop

erty the jury must find by their verdict the facts as the case may be

as follows: -

1. In case they find against the defendant and the property has

not been delivered to the plaintiff, they must find the value of the

property, or of the plaintiff ’s interest therein. if less than its full

value, at the time of the taking, and that the plaintiff is entitled to a

§ aw, c. cw. 1'.

§260. (‘. Civ. P.

§ 261. (T. Clv. I’.

am‘<1.

§ 262. C. (‘lv. 1'.

:un‘¢l.

§‘.b63. (‘. Clv. l‘.

amwl.
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delivery of the property, and they must also assess the damages. if

any are claimedin the complaint, which the plaintiff has sustained

by reason of the taking and detention of such property; or,

2. In case they find against the defendant and the property has

been delivered to the plaintiff, they must find that the plaintiff is

entitled to the property and they must also assess the damages, if any

are claimed in the complaint, which the plaintiff has sustained by

reason of the taking and detention of such property.

3. In case they find against the plaintiff and the property has

been delivered to him, and the defendant in his answer claims a return

of the property, they must find the value thereof, or of the defend

ant’s interest therein, if less than its full value, at the time of the

taking, and they must also assess the damages, if any are claimed in

the answer, which the defendant has sustained by reason of the tak

ing and detention of such property; or,

4. In case they find a ainst the plaintifi and the property has

' been retained by the defen ant, the-y must find that the defendant is

entitled to such property.

5. In case the jury find that each party is entitled to specific por

tions of the property in controversy and such portion has been de

livered to the opposite party and a return is claimed in the complaint

or answer, they must find the value of such portion, or of the party's

interest therein, if less than its full value, at the time of the taking,

and also assess the damages, if any are claimed in the complaint or

answer, in favor of the plaintiff or defendant as hereinbefore provided

as to the portion to which they find the plaintiff or defendant entitled.

Whenever the jury are so instructed, they must find the value of

specific portions of the property in controversy or of the interest of

either party therein, if less than its full value, at the time of the tak

ing, and shall also assess the dama es, if any are claimed by the party

in whose favor they find sustaine by reason of the t.aking and de

tention of such property. ' '

§264,C.(‘i\'. 1'. § 544.-8. Verdict and entries. Upon receiving a ver_dict an

entry must be made by the clerk in the minutes of the court, specify

ing the time of trial, the names of the jurors and witnesses and setting

out the verdict at length: and when a special verdict is found, ‘either

the judgment rendered thereon or, if the case is reserved for argu

ment or further consideration, the order thus reserving it.

A‘RTICLE li.—OF ran TRIAL BY THE Cotrari

§‘Z65,(7.(.‘lv. 1-. 5449. HOW jury waived. Trial by jury may be waived by

the several pa1'ties to an issue of fact in actions arising on contract, or

for the recovery of specific real or personal property with or without

damages, and with the assentlof the court in other actions in the

manner following:

1. By failing to appear at the trial.

2. By written consent in person or by attorney filed with the clerk.

3. By oral consent in open court entered in the minutes.

g266.C.Civ. |-. § 5450. Decision compulsory within thirty days. All

s
'§_' Lijj ,,,,,,j motions or applications in any action, special proceedin or other

matter in the district court must be decided and such ecision he

reduced to writing and filed with the clerk within thirty days aftt 1

the same shall have been submitted to the court for decision, unless
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prevented by the sickness of the judge whose duty it is to decide the

same or by other unavoidable casualty, and upon the trial of any

question or issue of fact by the court its decision thereon and con

clusions of law upon such decision, and direction for entry of judg

ment in accordance with such conclusions must be given in writing

and filed with the clerk within sixty days after the cause has been

submitted for decision, unless such decision is prevented for the

reason hereinbefore stated, and judgment shall be entered by the

clerk in accordance with such direction upon the application of the

party entitled thereto and the filing of such decision and conclusions

of law. Each judge of the district court shall not less than five nor

more than fifteen days before each quarterly installment of his salary

becomes due file in the ofiice of the auditor of the state a certificate

under his hand stating in effect that no motion, application or ques

tion or issue of fact submitted to him remains undecided contrary to

the provisions of this section. And in case any such decision has

been prevented by any of the causes enumerated in this section, such

certificates shall state the facts constituting the cause of such pre

vention, and the state auditor is hereby directed not to sign or issue

any warrant for the payment of any quarterly installment of salary to

any judge of the district court until after such judge shall have filed

such certificate as herein provided.

§ 5451 . Facts and conclusions separately stated. I11

giving the decision the facts found.and the conclusions must be sep

aratlely stated. Judgment upon the decision must be entered accord

ing y.

§ 6452. How findings waived. Findings of fact may be

waived by the several parties to an issue of fact:

1. By failing to appear at the trial.

2. By consent in‘ writing filed with the clerk.

§ 6453. Preparation of findings by parties. At the time

the cause is submitted the judge may direct either or both parties to

prepare findings of facts, unless they have been waived, and when so

directed the party must within two days prepare and serve upon his

adversary and submit to the judge such findings, and may within two

days thereafter briefly suggest in writing to the judge why he desires

findin upon the points included within the findings prepared by

himse f, or why he objects to findings upon the points included

within the findings prepared by his adversary. The judge may

adopt, modify or reject the findings so submitted. If at the time of

the submission of the cause the judge does not direct the preparation

of findings, or those prepared are rejected, then he must himself pre

pare the findin . '

§ 5454. Ngking up judgment. On a judgment for the

plaintiff upon an issue of law he may proceed in the manner pre

scribed by the first two subdivisions of section 5413 upon the failure

of the defendant to answer. If judgment is for the defendant upon

an issue of law and the taking of an account or proof of any fact is

necessary to ena_ble the court to complete the judgment. a reference

may be ordered as in that section provided.

ARTICLE 7.—(')F REFERENCES AND TRIALS BY Rsrnanss.

§ 5455. Reference by consent. Fees of referee. All or

any of the issues in an action whether of fact or law- or both may be

§ 267. ('- Ch‘. l’.

&2a~.('. Clv. I’.

Q2. 0. 25. 1m.

Q 26:1. L‘. Clv. 1’.

g 210. c. Clv. 1-.

271. (‘. I'h-. I‘.

1. 0. 112. l\\‘J.

:im‘d.
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§‘_’T1l. (‘. Ch‘. I’.

§'_’Tl. C. Civ. l’.

g-_»1~.<'. cw. |-.

' conducted in the same manner as a trial by the court.

referred by the court or judge thereof u

the parties. The fees of referees shall be fixed by the court and shall

in no case exceed ten dollars per day except upon the written consent

of both parties to the reference.

§ 5466. Reference without consent. When the parties do

pon the written consent of

i I not consent to the reference the court may upon the application of

either party or of its own motion direct a reference in the following

("H88-S:

1. VVhen the trial of an issue of fact will -require the examination

of a long account on either side, in which case the referee may be

directed to hear and decide the whole issue or to report upon any

specific question of fact therein; or,

2. When the taking of an account is necessary for the information

of the court before judgment or for carrying a judgment or order into

effect: or,

3. When a question of fact other than upon the pleadings shall

arise upon motion or otherwise in any stage of the action.

5467. To whom reference ordered. A reference may be

or ered to any person or persons not exceeding three agreed upon by

the parties. If the parties do not agree, the court or judge must

appoint one or more referees not exceeding three, who reside in the

county or subdivision in which the action or proceeding is triahle

and against whom there is no legal objection.

§ 6458. Objections to referee. Grounds of. Either party

may object to the appointment of any person as referee for the same

cause for which challenges for cause may be taken to a petit juror in

the trial of a civil action.

§ 5459. Heard by court. The objections taken to the appoint

ment of any person as referee must be heard and disposed of by the

court or judge thereof. Affidavits may be ‘read and witnesses

examined as to such objections.

§ 5460. HOW trial conducted. The trial by referee shall be

Ypou such

trial the referee shall have the same power to grant adjournments and

allow amendments to any pleading as the court would have and upon

the same terms and with like etfe-ct. He shall also have the same

power to preserve order and punish all violations thereof upon such

trial and compel the attendance of witnesses before him and to

punish them as for a contempt for nonattendance or refusal to be

sworn or testify as is possessed by the court. He shall give to the

parties or their attorneys at least eight days’ notice of the time and

place of trial. He must state the facts found and conclusions of law

separately and report his findings together with all of the evidence

taken by him and all exceptions taken on the hearing to the district

court and the district court may review such report and on motion

enter judgment thereon, or set aside, alter or modify the same and

enter judgment upon the same so altered or modified, and may

require the referee to amend his report when necessary. The judg

ment so entered by the district court may be app_ealed from to the

supreme court in like manner as from judgments in other cases.

§ 5461. Oath of referees. The referees before proceeding to

hear any testimony must be sworn well and truly to hear and deter

mine the facts referred to them and true findings render according to

the evidence, and they have power to administer oaths to all wit

nesses produced before them.
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ARTICLE 8. — Excarrrons.

§ 5462. Exception defined. An exception is an objection

upon a matter of law to a decision made either before or after judg

ment by a court or judge in an action or proceeding. The exception

must be taken at the time the decision is made except as provided in

section 5-163.

§ 5463. What deemed excepted to. Thqverdict of the jury,

the final decision in an action or proceeding, an interlocutory order

or decision finally determining the rights of the parties, or some of

them, an order anting or refusing a new trial, an order sustainingor overruling a glemurrer, allowing or refusing to allow an amendment

to a pleading, striking out a pleading or a portion thereof, refusin a

continuance, an order made upon ex parte application and an order

or decision made in the absence of a party are deemed to have been

excepted to and the same may be reviewed both as to questions of

law and the sufficiency of the evidence upon motion for a new trial

or upon appeal as fully as if exception thereto had been expressly

taken.

. § 5464. Statement Of the case defined. A statement of the

evidence or a part thereof settled by the court for the purpose of

reviewing either errors of law or the sufficiency of the evidence or

both is designated in this code a statement of the case.

§ 5465. Exceptions settled at time or after. A statement

containing exceptions to any ruling may be presented to the judge

for settlement at the time the ruling is made, or the exception may

be entered on the judge’s minutes and afterwards settled. Such

statement must be conformable to the truth or be at the time cor

rected until it is so and signed by the judge and filed with the clerk.

§ 5466. Exceptions on trial by referee. Service of find

ings and conclusions. In any trial by a referee either party may

take exceptions in the same manner as on trials by the court and the

referee shall note in his minutes any exceptions so taken as they are

. taken. The prevailing party shall serve upon the other a copy of the

referee's findings of fact and conclusions of law after the same shall

have been filed with a notice of the time and place of such filing, and

either party may except to any finding of fact or conclusion of law by

a referee by filing written exceptions with the clerk at any time before

the expiration of twenty days after service of such copy and not.ic<-.

All such exceptions may be incorporated with the statement of tln

case which may be thereafter settled. VVhen the referee’s findings of

fact or conclusions of law are set aside or modified by the court, no

exceptions shall be necessary to enable a full review of such orders

upon appeal.

§ 6467. Preparation and settlement of statement of the

case. When a party desires to have a statement of the case settled.

he may within thirty days after receiving notice of the entry of judg

ment or such further time as the court may allow prepare the draft of

a statement and serve the same upon the adverse party. Such draft

must contain all the exceptions upon which the party relies, but no

particular form of exception is required. The objection must be stated

with so much of the evidence or other matter as is necessary to explain

it and no more. Only the substance of the rep0rter’s notes of the

° evidence shall be stated. Documents on file in the action or proceed

§ 1. C. 21. lb‘-K7.

g2. <-. 2;. wan.
am d.

§‘l80. C. Civ. I’.

am ‘d.

§ 4. (‘. 21. 1587.

am'd.

\
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ing may be copied or the substance thereof stated. There shall be

incorporated in every such statement a specification of the particulars

in which the evidence is alleged to be insufficient to justify the ver

dict or other decision and of the errors of law upon which the party

settling the same intends to rely. If no such specification is made

the statement shall be disregarded on motion for a new trial and on

appeal. W'ithin twenty days after the service of the draft of a state

ment the adverse party may propose amendments to the same and

serve such amendments upon the other party. The proposed state

ment and amendments must within twenty days thereafter be pre

sented by the party seeking the settlement thereof to the judge who

tried or heard the case upon five days’ notice to the adverse party.

At the time designated the judge must settle the statement. If no

amendments are served, or if served, are allowed, the proposed state

ment may be presented with the amendments, if any, to the judge for

settlement without notice to the adverse party. If the judge is absent

from the district at the time when the proposed statement should be

presented to him for settlement, the time of such absence shall not be

deemed any portion of the time herein limited for the settlement

thereof. It is the duty of the judge in settling the statement to strike

out of it all redundant and useless matter and to make the statement

truly represent the case, notwithstanding the assent of the parties to

such matter. When settled the statement must be signed by the judge

with his certificate to the effect that the same is allowed and shall

then be filed with the clerk.

§ 5468. Exceptions after judgment. Exceptions to any

decision made after judgment may be presented to the judge at the

time of such decision and may be settled or noted as provided in sec

tion 5465 and a statement thereof may be presented and settled after

wards as provided in section 5467, and within like periods after entry

of the order, upon appeal from which such decision isreviewable.

§ 6469. Application to supreme courtwhen judge refuses

to settle. If the judge in any case refuses to allow an exception in

accordance with the facts, the party desiring the statement settled

may apply by petition to the supreme court to prove the same. The

application may be made in the manner and under such regulations

as that court may prescribe and the statement when proven must be

certified b a justice thereof as correct and filed with the clerk of the

court in w ich the action was tried, and when so filed it‘ has the same

force and effect as if settled by the judge who tried the cause.

§ 5470. In case of vacancy. A judge may settle and sign a

" statement of the case after as well as before he ceases to be such

judge. If such judge before the statement of the case is settled

dies, is removed from ofiice, becomes disqualified, is absent from the

state or refuses to settle the same, or if no mode is provided by law

for the settlement of the same, it shall be settled and certified in such

manner as the supreme court may by its order or rules direct.

ARTICLE 9.—Or NEW TRIALS.

§ 5471. New trial defined. A new trial is a re-examination

of an issue of fact in the same court, after a trial and decision by a.

jury or court or by referees.
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§ 5472. Causes for new trial. The former verdict or other 14256.0. on-. I’.

decision may be vacated and a new trial granted on the application of

the party aggrieved for any of the following causes materially affect

ing the substantial rights of such party:

1. Irregularity in the proceedings of the court, jury or adverse

party, or any order of the court or abuse of discretion by which either

party was prevented from having a fair trial.

2. Misconduct of the jury; and whenever any e or more of the

jurors have been induced to assent to any genera or special verdict

or to a finding on any question submitted to them by the court by a

resort to the determination of chance, such misconduct may be proved

by the aflidavit of any one of the jurors.

3. Accident or surprise, which ordinary prudence could not have

guarded against.

4. Newly discovered evidence material to the party making the

application, which he could not with reasonable diligence have dis

covered and produced at the trial.

5. Excessive damages appearing to have been given under the

influence of passion or prejudice.

6. Insufficiency of the evidence to justify the verdict or other

decision, or that it is against law.

7. Error in law occurring at the trial and excepted to by the party

making the application.

§ 5473. HOW application made. \Vhen the application is g';s7._c.c1v. r.

made for a cause mentioned in the first, second, third and fourth sub- " I °,,'m“3(';_‘w'

divisions of the preceding section, it must be made upon affidavit;

for any other cause it may be made at the option of the moving party

either upon a statement of the case or upon the minutes of the court.

On such hearing reference may be had in all cases to the pleadings

and orders of the court on file-, and when the motion is made on the

minutes, reference may also be had to any depositions, documentary

evidence and stenographic report of the testimony or other papers

used upon the trial.

§ 5474. Notice. Contents. When heard. The party in- '.’.‘i-8,(‘_.Clv. 1'.

tending to move for a new trial must within twenty days after the 6‘ (f1',,f-1.‘1_1887'

verdict of the jury, if the action was tried by jury, or after notice of

the decision of the court, if the action was tried without a jury,

serve upon the adverse party a notice of his intention designat

ing the statutory grounds upon which the motion will be made and

whether the same will be made upon aifidavits, or the minutes of the

court, or a statement of the case:

1. If the motion is to be made upon affidavits the moving party

must within thirty days after serving the notice, or such further time

as the court in which the action is pending may allow, serve a copy of

such alfidavits upon the adverse party, who shall have ten days to

serve counter aifidavits, a copy of which must be served upon the

moving party. Motions for new trial on the ound of newly dis

covered evidence may be made at any time be ore the close of the

term next succeeding that at which the trial was had.

2. If the motion is to be made upon a statement of the case and

no statement has already been settled as hereinbefore provided the

moving party shall have the same time after service of the notice of

intention to move for a new trial to prepare and obtain a settlement

of a statement of the case as is provided in section 5467.
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3. When the motion is to be made upon the minutes of the court

and the ground of the motion is the insufliciency of the evidence to

j ustif the verdict or other decision, the notice of intention must

speci y the particulars in which the evidence is alle ed to be insufii

cient; and, if the ground of the motion is error in %aw occurring at

the trial and excepted to by the moving party, the notice of intention

must specify the particular errors upon which the party will rely. If

the notice does 11 contain the specifications herein stated and the

motion is made the minutes of the court, the motion must be

denied. If an appeal is taken from the decision on such motion the

party appealing shall have the same time after such decision in which

to prepare and have settled a statement of the case to be used on

appeal as is provided in section 5467.

§ 5475. Verdict vacated by court. The verdict of a jury

may also be vacated and a new trial granted by the court. in

which the action is pending on its own motion without the application

of either of the parties, when there has been such plain disregard by

the jury of the instructions of the court or the evidence in the case

as to satisfy the court that the verdict was rendered under a misap

prehension of such instructions or under the influence of passion or

prejudice.

§ 6476. Where hearing may be had. The application for a

new trial shall be heard at the earliest practicable period after service

of the notice of intention, if the motion is to be heard upon the

minutes of the court, and in other cases, after the atfidavits are served

or the statement of the case is filed, and may be brought to a hearing

in open court. or before the judge at chambers in any county in the

district in which the action was tried by either party upon notice of

eight days to the adverse party, specifying the time and place of

hearing. On such hearin reference may be had in all cases to the

pleadings and orders of t e court on file and ‘when the motion is

made on the minutes, reference may also be had to any depositions_.

documentary evidence and stenographic report of the testimony on

file.

§ 5477. Time may be extended. The court or judge may

upon good cause shown in furtherance of justice extend the time

within which any of the acts mentioned in sections 5467 and 5-L74

may be done, or may, after the time limited therefor has expired. fix

another time within which any of such acts may be done.

§ 5478. Statement used on appeal. A statement of the case

settled as provided in section 5467. whether the same is used upon. a

motion for a new trial or not, may be used on appeal from the final

judgment.

ARTICLE 10.——MANs1-za or GIVING,'ENTEltING AND Sarrsrrrxc

Jrnenssrs.

§ 5479. Judgment entered by clerk on order. Judgment

upon an issue of law, or fact, or upon confession, or upon failure to

answer, may be entered by the clerk upon the order of the court or

of the judge thereof.

§ 5480. Notice of entry of judgment served. Within ten

days after entry of judgment in an action in which an appearance has

been made, notice of such entry together with a general description
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of the nature and amount of relief and damages thereby granted, shall

be served by the prevailing upon the adverse party. g

§ 6481. Against whom. Counterclaim. Judgment may be

given for or against one or more of several plaintifl"s, and for or

against one or more of several defendants; and the court may deter

milne the ultimate rights of the parties on each side as between them

se. ves.

2. If a counterclaim established at a trial exceeds the plaintitl”s

demand so established, judgment for the defendant ihust be given for

the excess; and the court may grant to the defendant any aifirmative

relief to which he may be entitled.

3. In an action against several defendants the court may in its

discretion render judgment against one or more of them, leaving the

action to proceed against the others, whenever a several judgment

may be proper.

4. The court may also dismiss the complaint with costs in favor of

one or more defendants in case of unreasonable neglect on the part of

the plaintiff to serve the summons on other defendants, or to proceed

in the cause against the defendant or defendants served. In an action

brought by or against a married woman judgment may be given

against her as well for costs as for damages or both for such costs

and for such damages in the same manner as against other persons,

to be levied and collected of her separate estate and not otherwise.

' § 5482. Relief limited by complaint. The relief granted to

the plaintifl’, if there is no answer, cannot exceed that which he shall

have demanded in his complaint; but in any other case the court may

grant him relief consistent with the case made by tho‘ complaint and

embraced within the issue.

§ 5483. Death before judgment. If a party dies after a ver

dict or decision upon any issue of fact and before judgment, the

court may nevertheless render judgment thereon. Such judgment is

not a lien on the real property of the deceased party, but is payable

in the course of administration on his estate.

§ 5484. To recover personalty. In an action to recover the

possession of personal property the judgment for the plaintiff may be

for the possession; or for the recovery of possession, or the value

thereof in case a delivery cannot be had and’ for dama es for the tak

ing and detention thereof. If the property has been elivered to the

plaintiff and the defendant claims a return thereof, judgment for the

defendant may be for a return of the property, or the value thereof

in case a return cannot be had and damages for the taking and deten

tion thereof.

§ 5485. Putting in possession. Every judgment that con

tains adireotion for the sale of any specific real property may also

direct the delivery of the possession of such property to the purchaser;

and the ofiicer receiving the execution or order of sale may enforce

such judgment by putting the purchaser in possession of the prem

ises in like manner and with like authority as if special execution

had been directed to him for that purpose.

§ 5486. Transfer of title or discharge of incumbrance by

court. In all actions arising under chapter 30 of this code and in

actions commenced for the satisfaction of record of mortgages or other

liens upon real property or for the specific performance of contracts

relating to real property the court may by its judgment without any

§ 292. C. Clv. P.

§ 293, C. Civ. P.

g 294. 0. Civ. P.

§ 295. C. Ulv. P.
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act on the part of the defendant transfer the title to real property and

remove or discharge a cloud or incumbrance thereon, and a certified

copy of such judgment may be recorded in the ofiice of the register

of deeds of the county in which the property affected is situated.

§ 5487. Judgment book. The clerk shall keep among the

records of the court a book for the entry of the judgments to be called

the “judgment book.”

§ 6488. How judgment entered. The judgment shall be

entered in the judgment book and shall specify clearly the relief

granted or other determination of the action.

§ 6489. Judgment roll. Contents. Unless the party or his

attorney shall furnish a judgment roll, the clerk immediately after

entering the judgment shall attach together and file the following

papers, which shall constitute the judgment roll:

1. In case the complaint is not answered by any defendant the

summons and complaint or copies thereof, the affidavit for service of

summons by publication, if any, proof of service and that no answer

has been received, the report, if any, and a copy of the judgment.

2. In all other cases, the summons, pleadin or copies thereof,

the verdict, decision or report, the offer of the de endant, a copy of the

judgment, the statement of the case, if any, and all orders and papers

in any wa involving the merits and necessarily affecting the judgment.

549 . Docketing in other counties. Secured on appeal.

E ect. On filing a judgment roll upon a judgment directing in

whole or in part the payment of money, it may be docketed with the

clerk of the court, in which it was rendered, in a book to be known

as the judgment docket, and in any other county upon filing with the

clerk of the district court for said county a transcript of the original

docket, and it shall be a lien on all the real property except the home

stead in the county where the same is so docketed of_ every person

against whom any such judgment shall be rendered, which he may

have at the time of the docketing thereof in the county in which such

real property is situated or which he shall acquire at any time there

after, for ten years from the time of docketing the same in the county

where it was rendered, and no judgment heretofore rendered shall

after the passage of this act become a lien on real property as herein

provided, unless it is docketed in the county where the land is

situated; provided, however, that when the land is situated in an un

organized county said judgment may be filed in the county to which

such unorganized county is attached for judicial purposes, and it

shall thereupon become a lien upon the land of the judgment debtor

in such unorganized county; but when said uno anized county

becomes organized the said lien must be filed in the o ce of the clerk

of the district court of such county within ninety (lays after the

organization of such county or it shall cease to be a lien upon such

real estate. But whenever an appeal from any judgment shall be

pending and the undertaking requisite to stay execution on such

judgment shall have been given and the appeal perfected as provided

in this code, the court in which such judgment was recovered may,

on special motion after notice to the person owning the judgment,

direct the clerk to make an entry on the judgment docket that the

judgment is secured on appeal, and thereupon it shall cease during

the pendency of the appeal to be a lien on the real property of the

judgment debtor as against purchasers and mortgagees in good faith

and for value.
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§ 6491. Duties of clerk on filing transcript. Upon the

filing of a transcript of judgment in the oflice of any clerk of the

district court as provided in the last section the clerk with whom such

transcript is filed shall forthwith by mail notif the clerk issuing the

same of the time when such judgment was doc eted in the county in

which such transcript is filed, and a memorandum showing the time

of such docketing shall be entered by the clerk who issued the trans

eript upon his judgment docket.

§ 5492. Docketing judgments of United States courts

in clerk of district court’s ofice. A transcript of the docket

entry of any judgment or decree rendered in any district or circuit

court of the United States within this state, duly certified by the clerk

of such district or circuit court of the United States, may be filed

with the clerk of the district court of any county in this state, and

the same shall be immediately docketed by said clerk in the same

manner as judgments rendered in the district courts in this state are

docketed. .

§ 6493. Becomes a lien from date of docketing. From the

date of such docketing and not before such judgment or decree shall

be a lien upon all the real estate of the jud ment debtor not exempt

from execution in such county, owned by im or the title to which

he may subsequently acquire in the county where such docketing is

made, in the same manner and to the same extent and under the same

conditions only as if such judgment or decree had been rendered by

the district court of this state.

§ 5494. HOW act construed. Nothing herein shall be con

strued to require the docketing of a judgment or decree of the United

States court in the oflice of the clerk of the district court of this state

in the same county, in which a judgment or decree of the United

States court is rendered, in order that such judgment or decree shall

be a lien upon any property within such county. '

§ 5495. How judgment docketed. The clerk shall docket

the judgment by entering alphabetically in the judgment docket the

names of the judgment debtor or debtors, the names of the party or

parties in whose favor the judgment was rendered, the sum recovered

or directed to be paid in figures, the date of the judgment, the year,

day, hour and minute when the judgment roll or transcript was filed,

the year, day, hour and minute when the judgment was docketed in

his office and the page in the judgment book where the same is

entered, the name of the court in which the judgment was rendered,

the name of the attorney or attorney_s for the party recovering the

judgment and, if there are two or more judgment debtors, such entries

must be repeated under the initial letter of the sumame of each.

§ 5496. Assignment ofjudgment to be entered in judg

ment book. Every clerk of the district court upon the presentation

to him of an assignment of any judgment rendered or docketed

therein, signed by the party in whose favor the judgment is rendered,

his executor or administrator and acknowledged in the manner pre

scribed by law for the acknowledgement of deeds, must immediately

enter the same in the judgment book and must note the fact of such

assignment, the date thereof and the name of the assignee in the

margin of the entry of such judgment in such judgment book and

also upon the docket of such judgment. And the clerk of the district

court of any other county or subdivision where such judgment is

docketed must note the fact of such assignment, the date thereof and

(63) 993
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g 30:3, c. cw. 1'.

§ 334. 0. cw. P.

§30t'1. (‘. ('l\'. 1'.

the name of the assignee upon the presentation to and filing with him

of a certified copy of the original judgment docket with the said facts

of such assignment noted thereon.

§ 5497. Cancellation and discharge. Any judgment ren

dered or docketed in the district courts of the state may be canceled

and discharged by the clerk thereof:

1. Upon the filing with him of an acknowledgment of the satis

faction thereof signed by the party in whose favor the judgment was

obtained, his attorney of record, his executor, administrator or assignee

and duly acknowledged in the manner required to admit a deed of

real property to record.

2. Upon the return of any execution issued upon such judgment

wholly satisfied, or the presentation of a satisfaction piece duly exe

cuted and acknowledged as hereinbefore provided, to the clerk of any

district court, he must immediately note upon the judgment docket

and in the margin of the jud ment book where such judgment is

entered the date of such canoe lation, and the manner thereof, by sat

isfaction piece filed, execution returned satisfied, or otherwise.

‘3. And any partial satisfaction of the jud ment may be made and

noted upon the records in like manner; and tiereupon all judgments

and liens thereby created must be taken and deemed to be canceled

and discharged to the extent of the entries so made upon the judg

ment docket and no more.

4. And the clerk of any other district court, or the district court.

of any other county or subdivision, wherein a transcript of any such

judgment docket shall have been filed and judgment docketed accord

ingly, must cancel the same in like manner upon his judgment docket

upon the filing in his ofiice of a certified copy of the original judg

ment do_cket entry duly canceled as hereinbefore provided.

§ 5498. Docketof justice’s judgment. Lien. A justice of the

peace on the demand of a party, in whose favor he shall have rendered

a judgment, must give a certified transcript thereof, which may be

filed in the ofiice of the clerk of the district court of the county or sub

division in which the judgment was rendered, and such clerk must

thereupon enter such judgment in the judgment book and upon the

judgment docket; and from the time of the docket-ing thereof it

becomes a judgment of such district court and a lien upon real prop

erty, and a certified transcript of the docket of such judgment may be

filed and the judgment docketed accordingly in any other county or

subdivision with the like effect in every respect as if the judgment had

been rendered in the district court where such judgment is filed.

§ 5499. Mutual judgments set 0fl'. Mutual final judgments

may be set otf pro tanto the one against the other by the court upon

proper application and notice.

994



Execution of Judgment. CODE OF CIVIL PROCEDURE. §§s500eso4

CHAPTER 11.

OF THE EXECUTION OF THE JUDGMENT IN CIVIL

ACTIONS.

ARTICLE 1.— THE Exacurror: AND Lavr.

§ 5500. Execution at any time within ten

party in whose favor judgment has been given and in case of his

death his personal representatives duly appointed may at any time

within ten years after the entry of judgment proceed to enforce the

same by execution as provided in this chapter.

§ 5501. For delivery or sale. When a judgment requires the

payment of money or the delivery of real or personal property, the

same may be enforced in those respects by execution as provided in

this chapter. VVhen the judgment requires the sale of property, the

same may be enforced by a writ reciting such judgment, or the mate

rial parts thereof, and directing the proper officer to execute the

judgment by making the sale and applying the proceeds in conform

ity therewith. VVhen it requires the performance of any other act, a

certified copy of the judgment may be served upon the party against

whom it is given, or the person or officer who is required thereby or

by law to obey the same, and his obedience thereto enforced. If he

refuses, he may be punished by the court as for contempt.

§ 6602. Three kinds of execution. There shall be three

kinds of execution: one against the property of the judgment debtor;

another against his person; and the third for the delivery of the pos

session of real or personal property or such delivery with damages for

withholding the same.

§ 5503. Against property. To different counties. When

the execution is against the property of the judgment debtor, it may

be issued to the sheriff of any county where the judgment is dock

eted. \Vhen it requires the delivery of real or personal property, it

must be issued to the sheriff of the county where the property or

some part thereof is situated. Executions may be issued at the same

time to different counties. Real property adjud ed to be sold must

be sold in the county where it lies by the sheriff o such county, or by

a referee appointed by the court for that purpose, and thereupon the

sheriff or referee must execute a certificate of sale to the purchaser as

hereinafter provided. An execution may issue against a married

woman, and it must direct the levy and collection of the amount of

the judgment against her from her separate property, and not

otherwise.

§ 5504. When against person. If the action is one in which

the defendant might have been arrested as provided in section 5304

and section 5306, an execution against the person of the judgment

debtor may be issued to any county within the jurisdiction of the

court after the return of an execution against his property unsatisfied

in whole or in part. But no execution shall issue against the person

of a jud ment debtor unless an order of arrest has been served as in

this CO(%8 provided, or unless the complaint contains a statement of

facts showing one or more of the causes of arrest required by section

5304.

years. The § 305. C. Ctv. P.

am’d.

§2l)8. C. Civ. P.

§ 309, C. Clv. P.

5 310, c. cw. P.

§ 311. C. Clv. P.
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§ 312. c. cw. 1*. § 5505. Issue and contents of execution. The writ of execu

tion must be issued in the name of the state of North Dakota,

attested in the name of the judge, sealed with the seal of the court

and subscribed by the clerk, and directed to the sheriff, or to the

coroner when the sherifl’ is a party or interested; and it must intelli

gibly refer to the judgment, stating the court, the county where the

judgment roll or transcript_ is filed, the names of the parties, the

amount of judgment, if it is for money, and the amount actually due

thereon, and the time of docketing in the county to which the execu

tion is issued, and shall require the officer substantially as follows:

1. If it is against the property of the judgment debtor, to sat

isfy the judgment with interest and accruing costs out of the personal

property of such debtor; and if sufficient personal property cannot be

found, out of the real property belonging to him on the day when the

judgment was docketed in the county or at any time thereafter.

2. If it is against real or personal property in the hands of per

sonal representatives, heirs, devisees, legatees or tenants of real prop

erty or trustees, to satisfy the judgment out of such property.

3. If it is a ainst the person of the judgment debtor, to arrest

such debtor and commit him to the jail of the county, until he shall

pay the judgment or be discharged according to law.

4. If it is for the delivery of the possession of real or personal

property, to deliver the ossession of the same, particularly describ

ing it, to the party entit ed thereto, and may at the same time require

the oflicer to satisfy any costs, damages or rents or profits recovered

by the same judgment out of the personal property of the party

a ainst whom it was rendered, and the value of the property for

w ich the judgment was recovered, to be specified therein-, if a

delivery thereof cannot be had, and if sutficient personal property

cannot be found, then out of the real property belonging to him on

the day when the judgment was docketed or at any time thereafter,

and shall in that respect be deemed an execution against property.

§:i1ii.C.(‘lv. 1-. § 5506. Time of return. The execution shall be returnable

within sixty days after its receipt by the oificer to the clerk with

whom the record of judgment is filed. _

§=n4.c.,c1v. 1'. 5507. Property liable to execution. Manner of levy.
amlh Al oods, chattels, moneys and other property both real and per

sona or any interest therein of the judgment debtor not exempt by

law and all property and rights of property. seized and held under

attachment in the action are liable to execution. Shares and inter

ests in any corporation or company, and debts and credits, and all

other property, both real and personal, and any interest in real or per

sonal property and all other property not capable of manual delivery

shall be liable to be taken on execution and sold as hereinafter pro

vided. The levy of an execution shall be made in the same manner

as a levy under a warrant of attachment.

§ 5508. Pledged or mortgaged property may be levied

on. \Vhen property is pledged or mortgaged or subject to a lien for

the payment of money or the performance of any obli ation the right

a11d interest of the execution debtor therein may be so d on execution

without taking possession of or removing the property to the place

of sale, but the entire right and interest of such debtor in all the

property separately pledged or covered by each separate mor age or

lien shall be sold together as a distinct parcel or thing andt e pur

chaser at such sale shall acquire all the right and interest of such

debtor therein.
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§ 5509. 0filcer’s proceedings on execution. When an

execgtion iidelivered to acpy oflicéer, he must inccllorse thereon tthe day

and our w en he receive it an must procee to execute t e same

with diligence; and if executed, an exact description of the property

at length with the date of the levy, sale or other act done by virtue

thereof must be indorsed upon or appended to the execution; and if

the writ was not executed or executed in part only, the reason in such

case must be stated in the return. If no personal property is found

an indorsempnt to that effect must be made on the writ before levy is

made on rea property.

§ 5510. Levy and sale. The officer must execute the writ by

levying on the property of the judgmergt debtor, collecting tllie thinlgs

in action by suit in his own name, i necessary, or y se lin tie

same, selling the other property, and paying to the plainti the

proceeds, 0_r so much thereof as will satisfy the execution.

§ 551 1 . Amount levied. When lien on personalty. The

oflicer must in all cases select such property and in such quantities as

will be likely to bring the exact amount required to be raised as

nearly as practicable, and having made one levy, may at any time

thereafter, make other levies if he deems it necessary. But no writ

of execution shall be a lien on personal property before the actual

levy thereof. ,

§ 5512. Things in action. Judgments, bank bills and other

things in action may be sold or appropriated as provided in the next

following section, and assignment thereof by the officer shall have the

same effect as if made by the defendant.

§ 6613. What need not be sold. Money levied on ma be

appropriated without being advertised or sold. The same may be one

with bank bills, drafts, promissory notes or other papers of the like

character, if the plaintiff will receive them at their par value as cash,

or if the officer can exchange them for cash at that value.

§ t'>§14. Pay_ment to sherifl‘ by_ third person. After the

rendition of the judgment any person indebted to the defendant lll

execution may pay to the sheriff the amount of such indebtedness,

or so much thereof as is necessary to satisfy the execution and the

sheriff's receipt shall be a sufficient discharge therefor.

§ 5515. Claim by third person. Sherifi"s jury. If the

property levied on is claimed by a third person as his property, the

sheriff may summon from his county six persons qualified as jurors

between the parties to try the validity of the claim. He must also

give notice of the claim and of the time of trial to the plaintiff, who

may appear and contest the claim before the jury. The jury and the

witnesses must be swom by the sheriff; and if their verdict is in

favor of the claimant the sheriff may relinquish the levy, unless the

judgment creditor gives him a sufficient indemnity for proceeding

thereon. The fees of the jury, the sheriff and the witnesses must be

paid by the claimant, if the verdict is against him; otherwise by the

plaintiff. Each party must deposit with the sheriff before the trial

the amount of his fees and the fees of the jury and the sheriff must

retum to the prevailing party the amount so deposited by him.

ARTICLE 2. —- EXEMPTIONS.

§ 55 16. Property exempt from all process. Except as

hereinafter provided the property mentioned in this chapter is exempt

§:ns.c.c1v. 1*.

§316, 0. cu-. 1'.

§3l'7. C. Clv. I’.

guns. c. Clv. I’.

§319. C. Civ. 1'.

grrzo. c. cw. r.

§32l. c. cw. 1-.

§32'.’. C. Civ. 1'.

am'<.l.
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to the head of a family as defined by chapter 39 of the civil code from

attachment or mesne process and from levy and sale upon execution

and from any other final process issued from any court.

§;r.:s.c. cw. P. § 5517. Absolute exemptions. The property mentioned in

this section is absolutely exempt from all such process, levy or sale:

1. All family pictures.

2. A pew or other sitting in any house of worship.

3.‘ A lot or lots in any burial ground.

4. The family bible and all school books used by the family and

all other books used as a part of the family library not exceeding in

value one hundred dollars.

5. All wearing apparel and clothing of the debtor and his family.

6. The provisions for the debtor and his family necessary for one

year’s supply, either provided or growing, or both, and fuel necessary

for one ear.

7. T e homestead as created, defined and limited by law.

§;m_(-_(~;,-_ p_ § 5518. Additional exemptions. In addition to the property

="""'- mentioned in the preceding section the head of the family may by

himself or his agent select from all other of his personal property not

absolutely exempt goods, chattels, merchandise, money or other per

sonal property not to exceed in the aggregate fifteen hundred dollars

in value, which is also exempt and must be chosen and appraised as

hereinafter provided.

§32_.,_ C_ .-,i,_ p_ § 5519. Specific alternative exemptions. Instead of the

*"""'- exemption granted in the preceding section the head of the family

may select and choose the following property, which shall then be

exempt:

1. All miscellaneous books and musical instruments for the use of

the family not exceeding five hundred dollars in value.

2. All household and kitchen furniture, including beds, bedsteads

and beddin used by the debtor and his family not exceeding five

hundred do ars in value; and in case the debtor shall own more than

five hundred dollars worth of such property, he must select therefrom

such articles to the value of five hundred dollars leaving the remain

der subject to legal process.

3. Three cows, ten swine, one yoke of cattle and two horses or

mules or two yokes of cattle, or two spans of horses or mules, one

hundred sheep and their lambs under six months old and all wool of

the same and all cloth or yarn manufactured therefrom, the necessary

food for the animals hereinbefore mentioned for one year either pro

vided or rowing, or both, as the debtor may choose; also one wagon.

one sleigh two plows, one harrow and farming utensils, including

tackle for teams, not exceeding three hundred dollars in value.

4. The tools and implements of any mechanic, whether a minor or

of age. used and kept for the purpose of carrying on his trade or

business, and in addition thereto stock in trade not exceeding two

hundred dollars in value. The library and instruments of any pro

fessional person not exceeding six hundred dollars in value.

~ _p_ § 6520. Those by number chosen; by value appraised.

- All the articles enumerated in the precedin section, which are exempt

by limitation of number, must be chosen y the debtor, his agent or

attorney: so, also, all property exempt by limitation of value must be

determined by an appraisement made under the direction of the sheritf

or other otficer. Whenever any debtor, against whom an execution,

warrant of attachment or other process has been issued, desires to
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avail himself of the benefit of section 5518 of this code, said debtor,

his agent or attorney, shall make a schedule of all his personal pro

perty of every kind and character, including money on hand and debts

due and owing to the debtor and deliver the same to the ofiicer hav

ing the execution, warrant of attachment or other process, which said

schedule shall be subscribed and sworn to by the debtor, his agent or

attorney, and any property owned by the debtor and not included in

said schedule shall not be exempt as aforesaid.

§"5521. How appraisers selected. To make the appraise

ment the debtor, his agent or attorney must select one person and the

creditor, his ent or attorney, another person, and these two so

selected, a thiiig person, who must all be disinterested citizens of the

county, not related to either party nearer than the fourth degree. If

the two fail to agree upon the third person, the sheriff or other ofiicer

must select the third person; and in like manner, if either the debtor

or creditor fails or refuses upon notice to select a person t_o act as one

of the a raisers, the sheriff or other officer must select one for them.

§ 5558. Oath and duties of appraisers. The three appraisers

so selected must take and subscribe an oath before the sheritf or other

oflicer, to be attached to the inventory of appraisement, that they will

truly, honestly and impartially appraise the property of the debtor.

The property must be appraised at the actual value of the several

articles at the place where they are situated as near as can be deter

mined, and must be set down in an inventory by articles or by lots

when definitely descriptive with the value opposite. From the ap

praisement so made, if over the limitation in value, the debtor, his

agent or attorney may select the amount in value of fifteen hundred

dollars, or the alternative amounts in value of each class, leaving the

remainder, if any, in either case subject to legal process.‘

§ 5523. Wife, or child over sixteen, may act. If in any

case the debtor neglects or refuses or for any cause fails to claim the

whole or any of the aforesaid exemptions, his wife is entitled to make

such claim or demand and to select and choose the property, to select

and designate one of the appraisers and to do all other acts necessary

in the premises the same and with like etfect as the debtor himself

might do; and if she neglects, refuses or for any cause fails so to do

in whole or in part, then one of their children of sixteen years of age

or upwards, being a member of the family, may do so in like manner

and with like effect.

§ 5524. Sherifi"s inventory of exemptions. The sherifi’ or

other officer having any process of levy or sale must make return with

his writ or warrant of any inventory and appraisement of any such

exempted or other personal propert . .

§ 5525. Notice to debtor. laim within three days. In

all cases of a levy upon personal property by the sheritl’, constable or

other ofiicer, he must give notice thereof to the debtor, his attorney,

agent or wife or, failing conveniently to find either, to such child as

is described in section 5523; and the debtor or such other person for

him must claim or demand the benefit of these exemptions within

three days after such notice from the officer; and said notice of levy

may be b co y or by reading.

§ 552 . ases in which only absolute exemptions are

allowed. No personal property except, absolute exemptions shall

be exempt from execution or attachment in an action for laborer’s or

mechanic's wages or for a debt incurred for property obtained under

§ 327. C. (‘lv. P.

§ 325. C. Clv. P.

§ 2, c. 55, 1885.

§ 329. C. Clv. P.

§ 321). C. CIV. I’.

§ 331. C. Clv. I’.

332, (‘. Clv. 1’.

1. 0. 34. 1881.
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§ 1. c. .50 1&3.

am'd.

§ 333, C. (‘iv. I’.

am'(l.

§ $39, C. Clv. P.

§ 334, C. Ch‘. I’.

§ 335, C. Clv. 1’.

false pretenses; and no personal property shall be exempt from such

process in an action for the collection of the bills of a legally practic

ing physician for professional service or medicine except absolute

exemptions and household and kitchen furniture, stoves and two cows,

the value of which, exclusive of absolute exemptions, shall not exceed

five hundred dollars, which value in case of dispute shall be deter

mined by appraisers to be selected in accordance with the provisions

of section 5521.

§ 5527. Property not exempt in action for its purchase

pI'106. No property shall be exempt from execution or attachment

in an action brought for its purchase price or any part thereof.

§ 6528. Partnership can claim but one exemption. A

partnershi firm can claim but one exemption of fifteen hundred dol

lars in va ue, or alternative property, when so applicable, instead

thereof, out of the partnership property. All partnership property

claimed as exempt shall constitute a part of the exemptions of the

several partners, the same being divided in proportion to the interests

of the partners in the firm assets, and in no case shall the aggregate

exemptions of the several partners exceed the amount which would

have been allowed to them if the partnership had not existed.

§ 5529. When n0 exemptions. Except those made absolute.

the exemptions herein provided for must not be construed to apply to

the following persons:

1. To a corporation for profit.

2. To a nonresident.

3. To a debtor who is in the act of removing with his family from

the state; or,

4. \Vho has absconded, taking with him his family.

§ 6530. Only absolute exemptions against flnes,pena1ties

and 005153. No property, either real or personal, except the home

stead and other exemptions made absolute shall be exempt from levy,

seizure and sale by virtue of any final writ or process issued on a judg

ment for fines, penalties or costs of criminal prosecutions; and no

property except the homestead and other exemptions made absolute,

and personal property of any kind in addition thereto to the value of

five hundred dollars, shall be exempt from levy, seizure or sale

by virtue of any final writ or process issued on a judgment for for

feitures of undertakings and bonds, or of recognizance taken and

entered in criminal cases.

ARTICLE 3. — Sans.

§ 5531. Personalty. Notice of sale. Perishable. The

officer, who levies upon personal property by virtue of an execution,

must before he proceeds to sell the same cause public notice to be

given of the time and place of such sale for at least ten days before

the day of sale. The notice must be given by advertisement pub

lished in some newspaper printed in the county or subdivision or, in

case no newspaper is printed therein, by posting up advertisements

in five public places in the county. Perishable property may be sold

by order of the court or a judge thereof, prescribing such notice, time

and manner of sale as may be reasonable, considering the character

and condition of the property.
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§ 5532. Real property. Same. Before any real property or

interest therein taken on execution shall be sold the ofliccr making

such sale must cause public notice of the time and place thereof in

manner following:

1. If there is a newspaper printed in the county or subdivision,

where the real property to be sold is situated, such notice must be

given by advertisement in some newspaper printed in such county or

sulbdivision, once a week, for at least thirty days prior to making such

sa e.

2. In case there is no newspaper printed in such county or subdi

vision, then the officer making such sale must cause such advertise

ment to be made by posting a copy of such advertisement on the

outer door of the courthouse or building wherein the district court of

the county or subdivision was last held, and in five other public places

in the county. All sales made without notice as provided in this sec

tion must be set aside by the court to which the execution is return

able, upon motion to confirm the sale.

§ 5533. Where sale made. All sales of real property, or any

interest therein, under execution, must be held at the courthouse, if

' there is one in the county or subdivision in which such real property

is situated, agd if there is no courthouse, then at the door of the

house in whic 1 the district court was last held, and if there is no court

house and no district court has been held in the county or subdi

gees. o. cu-. 1*.

§ am. c. ow. P.

vision, then at such place within the county or subdivision as the l

sherifl’ shall designate in his notice of sale.

§ 5534. Time and manner Of sale. All sales of property

under execution must be made at public auction to the highest bidder

between the hours of nine_ in the morning and four in the afternoon.

After sutficient property has been sold to satisfy the execution no

more can be sold. No sheriff or other officer, nor his deputy, holding

the execution or making the sale of property, either personal or real.

can become a purchaser or be interested directly or indirectly in any

purchase at such sale, and every purchase so made shall be considered

fraudulent and void. VVhen the sale is of personal property capable

of manual delivery, it must be within view of those who attend the

sale and be sold in such parcels as are likely to bring the highest

price; and when the sale is of real property consisting of several

known lots or parcels they must be sold separately. The judgment

debtor. if present at the sale, may also direct the order in which

property, real or personal, shall be sold, when such property consists

ef several known lots or parcels or of articles which can be sold to

advantage separately, and the sherifi’ or other oflicer must follow such

directions.

§ 5535. Postponements. VVhen there are no bidders or when

the amount offered is grossly inadequate, or when from any cause the

sale of any real or personal property upon execution or upon the

foreclosure of a mortgage or other lien is prevented from taking place

on the day fixed, the sheriff, or person making the same, may post

pone the sale for not more than three days without being required to

give any further notice thereof, but he shall not make more than two

such postponements and such postponements must be publicly

announced when and where the sale should have taken place. Such

sale may be postponed for a longer period than three days by

continuing the publication of the original notice of sale together with

§33\} C. Ch’. 1‘.

339. C. Clv. P.

1. c. 136. 1&5.

am '41.
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notice of such postponement, specifying the time and place at which

such postponed sale will be made.

§ 5536. Surplus paid defendant. \Vhen the property sells

for more than the amount required to be collected, the surplus must

be paid to the defendant, unless the ofiicer has another execution in

his hands on which said surplus may be rightfully applied.

§ 5637. Sale after sixty days. Abandonment of levy.

In case of the failure of the sale by reason of irregularities in giving

notice thereof, or of its postponement, the property may be sold

upon proper notice by virtue of the execution after the expiration of

the sixty days allowed for the retum thereof, and the oflicer in his

return shall set forth the facts regardin such failure or postpone

ment; or the plaintiff may in writing fi ed with the clerk abandon

such levy upon paying the costs thereof; in which case execution

may issue with the same efl"ect as if none had been issued.

§ 5538. Purcha.ser’s right. Sherifl"s certificate. Upon a

sale of real property the purchaser is substituted to and acquires all

the right, title, interest and claim of the judgment debtor thereto:

and when the estate is less than a leasehold of two years’ unex

pired term, the sale is absolute. In all other cases the real property

is subject to redemption as provided in this chapter. The oflicer

must give to the purchaser a certificate of sale, containing:

1. A particular description of the real property sold.

2. The price bid for each distinct lot or parcel.

3. The whole price paid.

4. When subject to redemption it must be so stated.

Such certificate must be executed by the officer and acknowledged

or proved as is or may be required by law for deeds of real property

and may be recorded in the ofiice of the register of deeds of the

county wherein the real property is situated; and the same or a certi

fied copy thereof certified by such register shall be taken and deemed

evidence of the facts therein recited and contained.

ARTICLE 4. — CONFIRBIATION.

§ 5539. Proceedings upon confirmation. If the court upon

the return of any writ of execution for the satisfaction of which any

real property or interest therein has been sold, shall, after having

carefully examined the proceedings of the officer, be satisfied that the

sale has in all respects been made in conformity to the provisions of

this chapter, the court must make an order confirming the sale and

directing the clerk to make an entry on the journal, that the court is

satisfied of the legality of such sale and an order that the oficer make

to the purchaser a deed of such real property, or interest therein, at

the expiration of one year from the day of sale unless the same is

redeemed as herein provided. And the officer after making such sale

may retain the purchase money in his hands, until the court shall

have examined his proceedings as aforesaid, when he must pay the

same to the person entitled thereto byorder of the court.

ARTICLE 5. --- REDEMPTION.

§ 5540. Who may redeem. Redemptioner. Property sold

subject to redemption. or any part sold separately, may be redeemed in
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the manner hereinafter provided by the following persons, or their

successors in interest:

1. The judgment debtor, or his successor in interest.

2. A creditor having a lien by judgment or mortgage on the prop

erty sold or on some share or part thereof, subsequent to that on

which the property was sold. The persons mentioned in the second

subdivision of this section are in this chapter termed redemptioners.

§ 5541. Payment on and period for redemption. The

judgment debtor or redemptioner may redeem the property from the

purchaser within one year after the sale on paying the purchaser the

amount of his purchase with twelve per cent interest thereon together

with the amount of any assessment or taxes which the purchaser may

have paid thereon after the purchase and interest at the same rate on

such amount; and if the purchaser is also a creditor, having a prior

lien to that of the redemptioner, other than the judgment under which

such purchase was made, the amount of such lien with interest.

§ 5542. Successive redemptions. Payments. If property

is so redeemed by a redemptioner, another redemptioner may within

sixty days after the last redemption again redeem it from the last

redemptioner. on paying the sum paid on such last redemption with

like interest thereon in addition as provided by the preceding section

and the amount of any assessment or taxes which the last redemp

tioner may have paid thereon after the redemption by him with like

interest on such amount and, in addition, the amount of any liens

held by said last redemptioner prior to his own with interest; but the

judgment on which the property was sold need not be so paid as a

lien. The property ma be again, and as often as a redemptioner is

so disposed, redeemed rom any previous redemptioner within sixty

days after the last redemption on paying the sum paid on the last

previous redemption with interest at the same rate as provided for

the first redemption in section 55-1_1 in addition and the amount of

any assessment or taxes which the last previous redemptioner paid

after the redemption by him with like interest thereon and the

amount of any liens, other than the judgment under which the prop

erty was sold, held by the last redemptioner previous to his own, with

interest.

§ 5548. Record of redemption. Written notice of redemp

tion must be iven to the sherifl’ and a duplicate filed with the regis

ter of deeds 0?the county, and if any taxes or assessments are paid by

the redemptioner or if he has or acquires any lien other than that

upon which the redemption was made, notice thereof must in like

manner be given to the sheriff and filed with the re 'ster of deeds;

and if such notice is not filed, the property may be re eemed without

payin such tax, assessment or lien.

§ 5 44. Period for deed. Debtor's right. If no redemption

is made within one year after the sale, the purchaser or his assignee

is entitled to a conveyance; or if so redeemed, whenever sixty days

have elapsed and no other redemption has been made and notice

thereof given and the time for redemption has expired, the last re

demptioner, or his assignee, is entitled to a sherifl"’s deed; but in all

cases the judgment debtor shall have the entire period of one year

from the date of the sale to redeem the property.

§ 5545. Debtor’s redemption. If the debtor redeems, he

must make the same payments as are required to effect a redemption

by a redemptioner. If the debtor redeems, the effect. of the sale is

§ 345, C. (‘l\'. I’.

§¢H6. C. Clv. P.

gm, c.c1v. P.

§ I348. (‘. (‘l\‘. I‘.

§3l9. C. ('l\'_ I’.
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terminated and he is restored to his estate. Upon a redemption by

the debtor the person to whom the payment is made must execute

and deliver to him a certificate of redemption acknowledged or proved

before an oflicer authorized to take acknowledgments of conveyances

of real property. Such certificate must be filed and recorded in the

ofiice of the register of deeds of the county in which the property is

situated, and the register of deeds must note the record thereof in

the margin of the record of the certificate of sale.

§ 5546. Payments to whom. The payments mentioned in

the last five sections may be made to the purchaser or redemptioner,

or for him, to the officer who made the sale.

§ 6547. Requisite papers. A redemptioner must produce to

the otiicer or person from whom he seeks to redeem, and serve with

his notice to the sheriff:

1. A copy of the docket of the judgment, under which he claims

the right to redeem, certified by the clerk of the district court of the

county where the judgment is docketed or, if he redeems upon a

mortgage or other lien, a note of the record thereof certified by the

register of deeds.

2. A copy of the assignment necessary to establish his claim, veri

fied by the affidavit of himself or of a subscribing witness thereto.

3. An affidavit by himself or his agent showing the amount then

actually due on the lien.

§ 6548. Waste restrained. Use of premises. Until the

expiration of the time for redemption the court may restrain the com

mission of waste on the property by order granted with or without

notice on the application of the purchaser or the judgment creditor.

But it is not waste _for the person in possession of the property at the

time of the sale, or entitled to possession afterwards, during the period

allowed for redemption to continue to use it in the same manner in

which it was previously used or to use it in the ordinary course of

husbandry or to make the necessary repairs of buildings thereon or to

use wood or timber on the property therefor, or for the repair of

fences, or for fuel in his family, while he occupies the property.

§ 5549. Purchaser entitled to rents. Account for. The

purchaser from the time of the sale until a redemption and a redemp

tioner from the time of his redemption until another redemption is

entitled to receive from the tenant in possession the rents of the

property sold, or the value of the use and occupation thereof. But

when any rents or profits have been received by the judgment cred

itor or purchaser, or his or their assigns, from the property thus sold,

preceding such redemption, the amounts of such rents and profits

shall be a credit upon the redemption money to be paid; and if the

redemptioner or judgment debtor before the expiration of the time

allowed for such redemption demands in writing of such purchaser or

creditor, or his assigns, a written and verified statement of the

amounts of such rents and profits thus received, the period for

redemption is extended five days after such sworn statement is given

by such purchaser or his assigns to such redemptioner or debtor. If

the purchaser or his assigns shall for a period of one month from and

after such demand fail or refuse to give such statement, such redemp

tioner or debtor may bring an action in the district court of the

county where the real property is situated to com l an accounting

and disclosure of such rents and profits and unti fifteen days from
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and after the final determination of such action the right of redemp

tion is extended to such redemptioner or debtor.

ARTICLE 6.-THE SnEa1Fr’s DEED.

§ 5550. Eifect Of. Contents. Upon the expiration of the

period for redemption the proper officer must make the purchaser, or

the party entitled thereto, a deed of the real property sold. The deed

shall be sufiicient evidence of the legality of such sale and the pro

ceedings therein, until the contrary is proved, and shall vest in the

purchaser or other party as aforesaid as good and perfect a title in

the premises therein mentioned and described as was vested in the

debtor at or after the time when such real property became liable to

the satisfaction of the judgment. And such deed or conveyance, to

be made by the sherifl‘ or other ofiicer, must recite the execution or

executions, or the substance thereof, and the names of the parties,

the amount and date of rendition of such judgment by virtue whereof

the said real property was sold as aforesaid, and must be executed,

acknowledged or proved and recorded as is or may be provided by

law to perfect the conveyance of real property in other cases.

§ 5551. Sherifi"s successor may make. If the term of serv

ice of the sheriff or other officer, who has made or shall hereafter make

sale of any real property shall expire or if the sheriff or other officer

shall be absent or be rendered unable by death, or otherwise, to make

a deed or conveyance of the same, any succeedin sheriff or other

oflicer may execute to the purchaser or person entit ed thereto or his

legal representatives a deed of conveyance of said real property so sold:

and such deed shall be as ood and valid in law and have the same

effect as if the sherifl’ or ot er ofiicer who made the sale had executed

the same.

ARTICLE T. —— GENERAL Paovrsrons.

§ 5552. Printer’s fees _in advance. The ofiicer who levies

upon personal property or real property or who is charged with the

duty of selling the same by virtue of any writ of execution may refuse

to publish a notice of the sale thereof by advertisement in a news

paper, until the party for whose benefit such execution is issued, his

agent, or attorney shall advance to such officer so much money as

will be sufficient to discharge the fees of the printer for publishing

such notice. Before any officer shall be excused from publishing the

notice as aforesaid, he must demand of the party for whose benefit

the execution was issued, his agent or attorney, if either of them

resides in the county, the amount of money for such fees.

§ 5553. Reversal does not defeat judgment. If any judg

ment, in satisfaction of which any real property is sold, shall at any

time thereafter he reversed, such reversal shall not defeat or affect the

title of the purchaser; but in such case restitution must be made by

the judgment creditor of the money for which such real property was

sold with lawful interest thereon from the day of sale.

§ 5554. Execution against principal first. In all cases

when judgment is rendered upon any instrument in writing, in which

two or more persons are severally bound, and it shall be made to

appear to the courtby parol or other testimony, that one or more of

§35-1. C. (‘l\'. I’.
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said persons so bound signed the same as surety or bail for his code

fendant, the court must in entering jud ent thereon state which of

the defendants is principal debtor an which are sureties or bail.

And execution issued on such judgment must command the sheriff or

other oflicer to cause the money to be made of the personal property

and real property of the principal debtor, but for want of sutficient

property of the principal debtor to make the same to cause the same

to be made of the personal and real property of the surety or bail.

In all cases the property, both personal and real, of the principal

debtor within the Jurisdiction of the court must be exhausted before

any of the property of the surety or bail shall be taken in execution.

§ 5555. Amercement of sherifi. If any sheriff or other

oficer shall refuse or neglect to execute any writ of execution to him

directed, which has come to his hands, or to sell any personal or real

property, or to return any writ of execution to the proper court on or

before the return day, or on demand to pay over to the plaintiff, his

agent or attorney of record all moneys by him collected or received

for the use of said party at any time after collecting or receiving the

same, except as otherwise provided, or on demand made by the defend

ant, his agent or attorney of record, to pay all surplus received from

any sale, such sheriff or other ofiicer shall on motion in court and two

days’ notice thereof in writing be amerced in the amount of said debt,

dama es and costs with ten per cent thereon to and for the use of

said p%aintitf or defendant as the case may be.

§ 5556. Same of clerk. If any clerk of a court shall neglect

or refuse on demand made by the person entitled thereto, his agent

or attorney of record, to pay over all money by him received in his

oflicial capacity for the use of such person, every such clerk may be

amerced and the proceedin s a ainst him and his sureties shall bethe

same as provided for in t e §oregoing section against sheriffs and

their sureties.

§ 6557. Measure of same.

for refusing

\Vhen the cause of amercement is

to pay over money collected as aforesaid, the said sheriff

or other 0 cer shall not be amerced in a greater sum than the amount

so withheld with ten per cent thereon.

§ 5558. Return of writ by mail. When execution shall be

issued in any county and directed to the sherifl’ or coroner of another

county, it shall be lawful for such sheriff or coroner having the execu

tion after having discharged all the duties required of him by law to

inclose such execution by mail to the clerk whoissued the same. On

proof being made by such sheriff or coroner, that the execution was

mailed soon enough to have reached the said clerk within the time

prescribed by law, the sheritf or coroner shall not be liable for any

amercement or penalty, if it does not reach the office in due time.

§ 5559. Procedure against oficer. No sheriff shall forward

by mail any money made on any such execution, unless he shall be

specially instructed to do it by the plaintiff, his ent or attorney of

record. In all cases of a motion to amerce a sheri or other ofiicer of

any county other than the one from which the execution issued, notice

in writing shall be given to such otficer as hereinbefore required by

leaving it with him or at his office at least fifteen days before the first

day of the term at which such motion shall be made, or by transmit

ting the notice by mail at least sixty days prior to the first day of the

term at which such motion shall be made. All amercements so pro
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c

cured shall be entered on the record of the court and shall have the

same force and effect as a judgment. -

§ 5560. Surety of sherifi‘ made party. Each and every

surety of any sheriff or other ofiicer may be made a party to the judg

ment rendered as aforesaid against the sheriff or other oflicer by action

to be commenced and prosecuted as in other cases; but the property,

personal or real, of any such surety shall not be liable to be taken on

execution, when sufficient property of the sherifl’ or other ofiicers

against whom’ execution may be issued can be found to satisfy the

same. Nothing herein contained shall prevent either party from pro

ceeding against such sherifi' or other officer by attachment or other

proceeding at his election.

§ 5561. Omcer’s reimbursement. In cases when a sherifi or

other oflicer may be amerced and shall not have collected the amount

of the original jud ment, he must be permitted to take out execu

tions and collect tie amount of said judgment in the name of the

original plaintiff for his own use.

C H A PT E R 1 2 .

PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION.

§ 5562. Examination of debtors for discovery. Pro

cedure. When an execution against property of the judgment

debtor, or of any one of the several debtors in the same jud ment,
issued to the sheriff of the county where he resides or has a p‘liace¢of

business or, if he does not reside in the state, to the sheritf of the

county, where a judgment roll or a transcript of a justice’s judgment

for twenty-five dollars or upwards exclusive of costs is filed, is returned

unsatisfied in whole or in part, the judgment creditor at any time

after such return made is entitled to an order from a judge of the

court requiring such judgment debtor to appear and answer concern

ing his property before such judge at a time and place specified in

the order within the county to which the execution was issued.

2. After the issuing of an execution against property and upon

proof by atfidavit of a party or otherwise to the satisfaction of the

court or judge thereof, that any judgment debtor residing in the dis

trict where such judge resides has property which he unjustly refuses

to apply towards the satisfaction of the judgment, such court or judge

may by an order require the judgment debtor to appear at a specified

time and place to answer concerning the same; and such proceedings‘

may thereupon be had for the application of the property of the

judgment debtor towards the satisfaction of the judgment as are pro

vided upon a return of an execution.

3. On an examination under this section either party may examine

witnesses in his behalf and the judgment debtor may be examined in

the same manner as a witness.

4. Instead of the order requiring the attendance of the judgment

debtor, the judge may, upon proof by affidavit or otherwise to his

satisfaction that there is danger of the debtor leaving the state or con

§ 384. C. Civ. I’.

§ 365. C. Civ. I‘.
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cealing himself and that there is reason to believe he has property

which he unjustly refuses to-apply to such ju ment, issue a warrant

requiring the sheriff of any county where such ebtormay be to arrest

him and bring him before such judge. Upon being brought before

the judge he ma be examined on oath and, if it then appears that

there is danger 0 the debtor leaving the state, and that he has prop

erty which he has unjustly refused to apply to such udgment, ordered to

enter into an undertaking with one or more sureties, that he will

from time to time attend before the judge as he shall direct and that

he will not during the pendency of the proceedings dispose of any

portion of his property not exempt from execution. In default of

entering into such undertaking he may be committed to prison by

warrant of the judge as for contempt.

5. No person shall on examination pursuant to this chapter be

excused from answering any question on the ground that his exam

ination will tend to convict him of the commission of a fraud; but his

answer shall not be used as evidence against him in any criminal pro

ceeding or prosecution. Nor shall he be excused from answering any

question on the ground that he has before the examination executed

any conveyance, assignnient or transfer of his property for any pur

pose, but his answer shall not be used as evidence against him in any

criminal proceeding or prosecution.

§ 5663. Payment to sherifl‘ by debtor’s debtor. After the

issuing of execution against property any person indebted to the

judgment debtor may pay to the sheriff the amount of his debt,'or so

much thereof as shall be necessary to satisfy the execution, and the

sheriff ’s rec_eipt shall be a suflicient discharge for the amount so paid.

§ 5564. Examination of debtor’s debtor. After the issuing

or return of an execution against property of the judgment debtor, or

of any one of several debtors in the same judgment, and upon an

affidavit that any person or corporation has property of such judg

ment debtor or is indebted to him in an amount exceeding ten dollars,

the judge may by an order require such person or corporation or any

ofiicer or member thereof to appear at a specified time and place and

answer concerning the same. The jud e may also in his discretion

require notice of such proceeding to is given to any party to the

action in such manner as may seem to him proper. The proceedings

mentioned in this section, and in section 5562 may be taken upon

the return of an execution unsatisfied, issued upon a judgment

recovered in an action against joint debtors, in which some of the

defendants have not been served with the summons by which said

action was commenced, so far as relates to the joint property of such

debtors; and all actions by creditors to obtain satisfaction of judg

ments out of the property of joint debtors are maintainable in the

like manner and to the like effect. These provisions shall apply to

all proceedings and actions now pending and not actually terminated

by any final judgment or decree.

§ 5665. Witnesses. Attendance compelled. Witnesses

may be required to appear and testify on any proceeding under this

chapter in the same manner as upon the tria of an issue.

§ 6666. Before referee. Answers on oath. The party or

witness may be required to attend before the judge or before a referee

appointed by the court or judge; if before a referee, the examination

shall be taken by the referee and certified to the judge. All examina
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tions and answers before a judge or referee under this chapter shall

be on oath, except that when a corporation answers, the answer shall

be on the oath of an oflicer thereof.

§ 5567. Property applied. Wages exempt. The judge

may order any property of the judgment debtor not exempt from

execution in the hands either of himself or any other person or due

the judgment debtor to be applied towards the satisfaction of the

judgment: except that the earnings of the debtor for his personal

services at any time within sixty days next preceding the order cannot

be so applied when it is made to appear by the debtor's affidavit or

otherwise, that such earnin s are necessary for the use of a family

supported wholly or partly y his labor.

5568. Receiver appointed. Transfers enjoined. The

ju ge may .also by order appoint a receiver of the property of the

judgment debtor in the same manner and with like authority as if the

appointment was made by the court according to section 5403. But

before the appointment of such receiver the judge shall ascertain, if

practicable, by the oath of the party or otherwise, whether any other

supplementary proceedings are pending against the judgment debtor

and if such proceedings are so pending, the plaintiff therein shall

have notice to appear before him and shall likewise have notice of all

subsequent proceedings in relation to said r.eceivership. No more

than one receiver of the property of a judgment debtor shall be

appointed. The judge may also by order forbid a transfer or other

disposition of the property of the judgment debtor not exempt from

execution and any interference therewith.

§ 5569. Record of order. Whenever the judge shall grant an

order for the appointment of a receiver of the property of the judg

ment debtor, the same shall be filed in the office of the clerk of the

court where the judgment roll in the action or transcript from justices

judgment upon which the proceedings are taken, is filed; and the

said clerk shall record the order in a book to be kept for that pur

pose in his ofiice, to be called “book of orders appointing receivers of

judgment debtors," and shall note the time of the filing of said order

therein. A certified copy of said order shall be delivered to the

receiver named therein and he shall be vested with the property and

effects of the judgment debtor from the time of the filing and record

ing of the order as aforesaid. The receiver of the judgment debtor

shall be subject to the direction and control of the court in which the

judgment was obtained upon which the proceedings are founded.

But before he shall be vested with any real propert of such judg

ment debtor, a certified copy of said order shall a so be filed and

recorded in the office of the register of deeds of the county in which

any real estate of such judgment debtor sought to be affected by such

order is situated, and also in the oflice of the register of deeds of the

county in which such judgment debtor resides.

§ 6570. Procedure on adverse claims. If it appears that

a person or corporation alle ed to have property of the judgment

debtor, or indebted to him, c aims an interest in the property adverse

to him or denies the debt, such interest or debt shall be recoverable

only in an action against such person or corporation by the receiver;

but the judge may by order forbid a transfer or other disposition of

such property or interest until a suflicient opportunity is given to the

receiver to commence the action and prosecute the same to judgment

§ 3'71. C. Clv. l’.

§:i'|'2. C. Clv. I’.

§ 372. C. Clv. P.

§ 373, C. Civ. I’.
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and execution; but such order may be modified or dissolved by the

jludge granting the same at any time on such security as he shall

( irect.

§ 5571. When reference ordered. The judge may in his

discretion order a reference to a referee agreed upon by the parties or

appointed by him to report the evidence or the facts and may in his

discretion appoint such referee in the first order or at any time.

§ 5572. Allowance of witness’ fees and disbursements.

The judge may allow to the judgment creditor or any party Sn

examined, whether :1 party to the action or not, witness’ fees and

disbursements.

§ 5573. Punishment for contempt. If any person, party or

witness disobeys an order of the judge or referee duly served, such

person, party or witness may be punished by the judge as for a

contempt. And in all cases of commitment under t-his chapter, the

person committed may, in case of inability to perform the act required

or to endure the imprisonment, be discharged from imprisonment by

the court or judge committing him or the court in which the judg

ment was rendered on such terms as may be just.

C H A P T E R l3.

OF THE COSTS AND DISBURSEMENTS IN CIVIL ACTIONS.

$5574. Attorney’s fees by agreement. Costs, when

' allowed. The amount of fees of attorneys, solicitors and counsel i11

civil and criminal actions must be left to the agreement, express or

implied, of the parties. But in civil actions there may be allowed to

the prevailing party upon the judgment certain sums by way of

indemnity for his expenses in the action in addition to the disburse

ments now allowed by law, which allowances are termed costs.

§ 5675. Amount of costs in specific cases. When allowed

the costs mentioned in section 557-l shall be as follows:

1. To the plaintitf for all proceedings before notice of trial in

actions arising on contract for the recovery of money ‘only, five

dollars; in other actions, ten dollars; for all proceedings after notice

of and before trial, three dollars; for each additional defendant

served with process not exceeding ten, one dollar.

2. To the defendant, for all proceedings before notice of trial, five

dollars; and for all proceedings after notice of and before trial, three

dollars. ~

3. ' To either party,when a new trial shall be had, for all proceed

ings after the grantin of and before such new trial, five dollars; for

attendin upon and ta ing the deposition of a witness conditionally

or atten ing to perpetuate his testimony, two dollars; for drawing

interro atories to annex to a commission for the taking of testimony,

two dofiars; for making and serving a case or case containing excep

tions, five dollars, except that when the case shall necessarily contain
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more than fifty folios, there shall be allowed two dollars in addition

thereto. '

4. For every trial of an issue of fact, five dollars.

5. To either party on appeal to the supreme court before argu

ment, five dollars; for argument, fifteen dollars; and when a judg

ment is affirmed, the court may in its discretion also award dam es

for the delay not exceeding'ten per cent on the amount of the ju g

ment.

I3. To either party for every term not exceeding five, at which the

cause is necessarily on the calendar and is not tried or is postponed

by order of the court, three dollars; and for every term not exceeding

five. excludin the term at which the cause is argued in the supreme

court, five do lars.

§ 5576. Attorney’s fee in instrument void. Any provision

contained in any note, bond, mortgage or other evidence of debt for

the payment of an attorney fee in case of default in payment or of

proceedings had to collect such note, bond or evidence of debt or to

foreclose such mortgage is hereby declared to be against public

policy and void.

§ 6577. Costs on foreclosure of liens. In all actions or pro

ceedings for the foreclosure of a mortgage upon personal property or

of a mortgage or other lien upon real propert the plaintiff or person

commencing such action or proceeding shall be entitled to tax as a

part of his costs, when the amount of the debt securedby such mort

gage or hen does not exceed the sum of five hundred dollars, the sum

of twenty-five dollars; when the amount of the debt so secured exceeds

five hundred dollars and does not exceed one thousand dollars, the

sum of fifty dollars; when the amount of the debt so secured exceeds

one thousand dollars and does not exceed two thousand dollars, the

sum of seventy-five dollars; when the amount of the debt so secured

exceeds two thousand dollars, the sum of seventy-five dollars and in

addition thereto two per cent on the amount so secured in excess of

two thousand dollars.

§ 6578. Costs taxed in judgment. In all actions and special

proceedings the clerk must tax as a part of the judgment in favor of

the prevailing party his necessary disbursements as follows: The

legal fees of witnesses and of referees and other otficers, the necessary

expenses of taking depositions and of procuring evidence necessarily

used or obtained for use on the trial, the legal fees for publication,

when publication is made pursuant to law and the legal fees of the

court stenographer for a transcript of the testimony when such trans

script is used on motion for a new trial or in preparing a statement of

the case.

§ 5579. Costs allowed to plaintifi. Costs shall be allowed of

course to the plaintiff upon a recovery in the following cases:

1. In an action for the recove of real property or when a claim

of title to real property arises on t e pleadings or is certified by the

court to have come in question at the trial.

2. In an action to recover the possession of personal property.

3. In the actions of which a justice’s court has no jurisdiction.

-1. In an action for the recovery of money when the plaintiff shall

recover fifty dollars. But in an action for assault, battery, false

imprisonment, libel, slander, malicious prosecution, criminal conver

sation or seduction, if the plaintiff recovers less than fifty dollars dam

§ I. 0. 16. 1889.

§ 379. C. (Jiv. P.

am‘d.

351. C. Civ. P.

2. c. 55. 1333.
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ages, he shall recover no more costs and disbursements than damages.

And in an action to recover the possession of personal property. if

the plaintiff recovers less than fifty dollars damages, he shall recover

no more costs and disbursements than damages, unless he recovers

also property, the value of which with the damages amounts to fifty

dollars, or the possession of property is adjudged-to him, the value of

which with the damages amounts to fifty dollars; such value must be

determined b the jury, court or referee by whom the action is tried.

Vl/hen severa actions shall be brought on one bond, recognizance.

promissory note, bill of exchange or other instrument in writing, or

in any other case for the same cause of action against several parties

who might have been joined as defendants in the same action, no

costs other than the disbursements heretofore allowed by law shall be

allowed to the plaintiff in more than one of such actions, which must

be at his election; provided: that the party or parties proceeded

against in such action or actions, shall at the time of the commence

ment of the previous action or actions, have been openly within this

state and not secreted. Costs shall allowed of course to the defend

ant in the actions mentioned in this section unless the plaintiff is

entitled to costs therein.

§ 5580. Costs in discretion of court. In actions other

than those specified in section 5579 costs may be allowed for or

against either party in the discretion of the court. In all actions

when there are several defendants not united in interest and making

separate defenses b separate answers and the plaintiff fails to recover

judgment against a l, the court may award costs to such of the defend

ants as have judgment in their favor.

§ 5581. Costs of appeal. Same. In the following

costs of an appeal must be in the discretion of the court:

1. When a new trial shall be ordered.

2. W'hen a judgment shall be afiirmed in part and reversed in

part.

§ 5582. On dismissal of action. When an action is dis

missed from any court for want of jurisdiction or because it has not

been regularly transferred from an inferior to a superior court, the

costs must be adjudged against the party attempting to institute or

brin up the action.

§ %583. On appeal from justice. Costs must be allowed to

the prevailing party in judgments rendered on appeal from justices‘

courts in all cases, including his costs taxed in the court below.

§ 6684. Interest on judgment. When the judgment is for

the recovery of money, interest from the time of the verdict or report,

until judgment is finally entered, must be computed by the clerk and

added to the costs of the party entitled thereto.

§ 5585. Notice of taxing. Verification. Items. The clerk

must insert in the entry of judgment on the application of the pre~

vailing party upon five days’ notice to the other, except when the

attorneys reside in the same city, village or town and then upon two

days’ notice, the sum of the allowances for costs as provided by this

code. The costs must be stated in detail and verified by the affidavit.

of the party or his attorney, stating in substance that the items of

costs have been or will necessarily be incurred in the action or pro

ceeding. A copy of the items of the costs and the aflidavit must be

served with a notice of adjustment. Whenever it shall be necessary

to adjust costs in any interlocutory proceeding in an action or in any

cases the
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special proceeding, the same shall be adjusted by the judge before

whom the same may be heard, or the court before which the same

may be decided or pending, or in such other manner as the judge or

court may direct.

§ 5586. Notice of retaxation. Procedure on. Costs may

also be taxed without notice. But when they are so taxed notice of

retaxation thereof must immediately afterwards be given as prescribed

in the last section by the party at whose instance they are taxed, in

default whereof the court must upon the application of a party

entitled to notice direct a retaxation with costs of the motion to be

paid by the party in default. Any sum deducted upon a retaxation

must be credited upon the judgment.

§ 5587. -'1‘a.xat.ion reviewed on motion. A taxation or a

retaxation of costs may be reviewed by the court u on motion. The

order made upon such motion may allow or disa low any item ob

jected to before the taxing oflicer, in which case it has the effect of a

new taxation.

§ 6588. Costs of postponement. When an application is

made to a court or're-feree to postpone a trial, the payment of costs

occasioned by the postponement may be imposed in the discretion of

the court or referee as a condition of granting the same.

§ 5589. Costs on motion. Upon a motion in an action or pro

ceeding costs may be awarded, not to exceed twenty-five dollars,

either absolutely or to abide the event of the action, to any party in

the discretion of the court.

§ 5590. Against infant plaintifi‘. VVhen costs are adjudged

against a plaintiff, who is an infant or a person of unsound mind, the

guardian by whom he appeared in the action must be responsible

therefor and payment thereof may be enforced in the manner pro

vided in section 5602. '

§ 5591. Of trustee from trust funds. In an action prose

cuted Gr defended by an executor, administrator, trustee of an express

trust or a person expressly authorized by statute costs shall be re

covered as in an action by and against a person prosecuting or defend

ing in his own right; but such costs must by the judgment be

chargeable only upon or collected of the estate, fund or party repre

seuted, unless the court shall direct the same to be paid by the plain

tiff or defendant personally for mismanagement or bad faith in such

action or defense.

§ 5692. Against state. Exception. In all civil actions

prosecuted in the name of the state by an oflieer duly authorized for

that purpose the state shall be_ liable for the costs in the same cases

and to the same extent as private parties. If a private person is

joined with the state as plaintiff he shall be liable in the first instance

for the defendant's costs, which shall not be recovered of the state

until after execution is issued therefor against such private party and

returned unsatisfied.

§ 5593. Against party in interest. In an action prosecuted

in the name of the state for the recovery of money or property, or to

establish a right or claim for the benefit of any county, city, town,

village, corporation or person, costs awarded against the party plaintiff

shall be charged against th party for whose benefit the action was

pI‘uS€*0lli(>(l and not against t e state.

§ 380. (‘. Clv. 1’.

am'd.

§389. (‘. (‘l\'. P.

§ 390. (7. Clv. P.
anfll.

§391.C.ClV. P.

§39'Z. C. Ch‘. 1'.

§ 393. (‘. Clv. P.
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§ 5594. Against assignee. In actions in which the cause of

action shall, by assignment after the commencement of the action or

in any other manner, become the property of a person not a party to

the action, such person shall be liable for the costs_ in the same

manner as if he was a party and payment thereof may be enforced by

attachment.

§ 5595. On change of venue to county sending. In all

actions or proceedings, including criminal actions, when a change of

venue is had or made by the order of any court or of any judge pur
suant to law, except in cases when such changeiis made because such

action was not.brought in the proper county, the county in which

such action was commenced shall pay to the county in which the

same is tried the following expenses arising out of such change of

venue:

1. The per diem fees allowed b law to the clerk andpall costs and

fees of such clerk which are a law ul charge against the county.

2. The per diem fees allowed by law to the petit jurors actually

in attendance upon said court.

3. The per diem fees allowed by law to the sheriif for attendance

upon said court.

4. All lawful charges for boarding the jurors.

5. The legal fees of all witnesses in any criminal case or proceed

ing which are a lawful charge against the county. . '

6. The fees or compensation allowed by law to the court stenog

rapher in attendance upon said court and such other fees allowed to

such stenographer in criminal proceedings as are a lawful charge

against the county.

7. All other lawful costs, fees and disbursements which are a law

ful char e against the county. _

8. Al lawful charges and fees for subpoznaing witnesses in any

criminal case or proceeding which are a proper charge against the

county.

The fees of such officers, jurors and stenographer are to be estimated

for each day and part of a day, not less than half a day, occupied in

trying or disposing of any such action; but no costs shall be paid to

the county to which a change of venue is had which are not properly

char cable against such county.

§ 596. Manner of collecting. The clerk shall make out a

correct bill of all the expenses which shall accrue during any such

trial as aforesaid and have the s'ame taxed and allowed by the judge

of such court; and when so taxed shall without delay transmit the

same to the auditor of the county in which such action was com

menced, who at the first meeting of the board of county commis

sioners of such county after receiving such bill shall present the same

to such board; and such board shall direct the issuance of a warrant

therefor in favor of the county in which such action or proceeding

was had or tried, or its assigns.

§ 5597. Nonresident must furnish surety. In cases in

which the plaintifl’ is a nonresident of the state or a foreign corpora

tion, the plaintitf must before commencin such action furnish a suf

ficient surety for costs. The surety mustie-a resident of the county

or subdivision where the action is to be brought and must be approved

by the clerk. His obligation shall be comp ete by simply indorsing

the summons or signing his name on the complaint as security for

costs.
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§ 5598. Responsibility of surety. He shall be bound for the

payment of all costs which may be adjudged against the plaintiff in

' the court in which the action is brou ht or in any other to which it

may be carried, and for costs of the p aintifl"’s witnesses, whether the

plaintiff obtains judgment or not.

§ 6599. Dismissal when security not given. An action in

which security for costs is required by the last section and has not

been given shall be dismissed on motion and notice by the defendant

at any proper time before judgment, unless in a reasonable time to be

allowed by the court such security for costs is given.

6600. Security on becoming nonresident. If the plain

ti in an action after its commencement becomes a nonresident of the

state, he shall give security for costs in the manner and under the

restrictions provided in the two preceding sections.

§ 5601. When additional security demanded. In an action

in which security for costs has been given the defendant may at any

time before judgment after reasonable notice to the plaintiff move

the court for additional security on the part of the plaintiff; and if on

such motion the court is satisfied that the surety has removed from

this state or is not sufficient the action may be dismissed, unless in a

reasonable time to be fixed by the court sufiicient surety is given by

the plaintiff.

§ 5602. Judgment against surety. After final judgment has

been rendered in an action in which security for costs has been given

as required by this chapter the court on motion of the defendant, or

any other person having a right to such costs or any part thereof after

ten days’ notice of such motion may enter up judgment in the name

of the defendant or his legal representatives against the surety for

costs, his executors or administrators, for the amount of the costs

adjudged against the plaintiff, or so much thereof as may be unpaid.

Execution may be issued on such judgment as in other cases for the

use and benefit of the person entitled to such costs.

C H A P T E R 14 .

OF APPEALS IN CIVIL ACTIONS.

§ 6603. Appeals to supreme court. A judgment or order in

a civil action or in a special proceeding in any of the district courts

may be removed to the supreme court by appeal as provided in this

chapter and not otherwise.

§ 5604.‘ Title to action unchanged. The party appealing is

known as the appellant and the adverse party as the respondent, but

the title of the action is not to be changed in consequence of the

appeal.

§ 5605. Time for appeal. An appeal from a jud ment may §3.c. 120,1_~91.

§ 1. c. s1. issza.
be taken within one year after the entry thereof by defau t, or after

Written notice of the entry thereof in case the party against whom it

is entered has appeared in the action, and from an order within sixty

#1398, (‘. Ch‘. I’.

H99. C. Civ. 1'.

§-KI). (‘. (,‘l\'. I‘.

§ 401. L‘. Clv. I’.

§ we. C. cw. 1'.

§ 1. c. 120. mm.

§ 2, c. 120. ism.

am‘d.

1015



§§ moescos CODElDF(HYH)PROCEDURE. Appaflm

F». C. 2!). 1887.

6, 1'. 120, 1&9],

- serving a notice in writing si

' appeal.

days after written notice of the same shall have been given to the

party appealing; provided, that in all actions heretofore or hereafter

tried, when the appeal from an order is based upon errors assigned or

set out in a statement of the case submitted to the court or judge

thereof for settlement within sixty days after the service of such

written notice and at least eight days prior to the expiration of such

time and such court or judge neglects to settle such statement within

the said sixty days, the party appealing shall have thirty days after

such statement shall have been settled in which to take an appeal.

§ 5606. HOW appeal taken. An appeal must be taken by
T ed by the appellant or his attomey on

the adverse party and filing t e same in the oflice of the clerk of the

court in which the judgment or order appealed from is entered, stat

ing the appeal from the same, and whether the appeal is from the

whole or.a part thereof and if from a part only, specifying the part

appealed from. The appeal shall be deemed _taken by the service of

a notice of the appeal and perfected on service of the undertaking for

costs, or the deposit of money instead, or the waiver thereof as here

inafter prescribed. When service of a notice of appeal and under

taking cannot in any case be made within this state the court may

prescribe a mode for serving the same. '

§ 5607. Clerk to transmit papers. Upon an appeal bein

perfected the clerk of the court from which the appeal is taken shafi

at the eipense of the appellant forthwith transmit to the supreme

court, if the appeal is from a judgment, the jud ment roll; if the

appeal is from an order, he shall transmit the 0 er appealed from

and the original papers used by each party on the application for such

order. The court may, however, in case of either judgment or order

upon motion of either party after notice to the adverse party for good

cause shown, direct copies to be transmitted instead of the originals.

The clerk shall also in all cases transmit to the supreme court the

original notice of appeal and the undertaking given thereon; and

he shall annex to the papers so transmitted a certificate under his

hand and the seal of the court from which the appeal is‘ taken, certify

ing that they are the original papers or copies as the case may be,

and that they are. transmitted to the supreme court pursuant to such

No further certificate or attestation shall be necessary;

provided, that if the appellant does not within thirty days after his

appeal is perfected cause a proper record in the case to be transmitted

to the supreme court by the clerk of the district court, the respondent

may cause such record to be transmitted by the clerk of the district

court to the clerk of the supreme court; and in such case the

respondent may recover the expense thereof as costs on such appeal

in case the judgment or order appealed from is in whole or in part

affirmed.

§ 5608. Deposit for undertaking. Waiver of. When the

appellant is required under any provision of this chapter to give an

undertaking he may in lieu thereof deposit with the clerk of court in

which the judgment or order appealed from is entered, who shall give

him a receipt therefor, a sum of money equal to the amount for which

such undertaking is required to be given and in lieu of the service of

such undertaking serve a notice of the making of such deposit. Such

deposit and notice shall have the same effect as the service of

the required undertaking and be held to answer the event of the

appeal upon the terms prescribed for the undertaking in lieu of which
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the same is deposited. Any such undertaking and deposit may be

waived in writing by the respondent for whose-benefit the same is

required to be made and such waiver shall have the same ettect as

the giving of the undertaking would have had.

§ 5609. Appeal inefiectual without undertaking. To ren- _

der an appeal effectual for an purpose an undertaking must be exe- - ‘

outed on the part of the appel ant by at least two sureties to the efi"ect '

that the appellant will pay all costs and damages which may be

awarded against him on the appeal not exceeding- two hundred and

fifty dollars.

§ 5610. Execution not stayed without undertaking. If . _.

the appeal is from a judgment directing the payment of money, it

shall not stay the execution of the judgment unless an undertaking is

executed on the part of the appellant by at least two sureties to the

effect that if the judgment appealed from, or any part thereof, is

atfirmed the appellant will pay the amount directed to be paid by the

judgment, or the part of such amount as to which the judgment shall

be atfirmed, if it is aflirmed only in part, and all damages, which shall

be awarded against the appellant on appeal.

personalty. If the judgment appealed from directs the assignment

or delivery of doc_uments or personal property the execution of the

judgment shall not be dela ed by the appeal, unless the things

required to be assigned or de ivered are brought into court or placed

in the custody of such ofiic-er or receiver as the court or presiding

judge shall appoint, or unless an undertaking is entered into 011 the

part of the appellant by at least two sureties in such sum as the court

or residing jud e thereof shall direct to the effect that the appellant

will) obey the or er of the appellate court on the appeal.

§ 6612. To stay execution of conveyance. If the judgment

appealed from directs the execution of a conveyance or other instru

ment the execution of the judgment shall not be stayed by the appeal,

unless the instrument shall have been executed and deposited with

the clerk with whom the judgment was entered to abide the judgment

of the appellate court.

S 5613. Of judgment to sell and deliver realty. If the

judgment appealed from directs the sale or delivery of possession of

real property, except in actions for foreclosure of mortgages, the exe

cution of the same shall not be stayed, unless an undertaking is exe

cuted on the part of the appellant by at least two sureties in such

sum as the court or presiding judge thereof shall direct to the effect

that during the possession of such property by the appellant he will

not commit nor suffer to be committed any waste thereon and that if

the judgment is affirmed he will pay the value of the use and occupa

tion of the property from the time of the appeal until the delivery of

possession thereof pursuant to the judgment.

i‘ § 5614. To stay mortgage sale. If the judgment appealed

from directs the sale of mortgaged premises, the execution thereof

shall not be stayed by the appeal, unless an undertaking is executed

on the part of the appellant by at least two sureties, conditioned for

the payment of any deficiency which may arise on such sale, not

exceeding such sum as shall be fixed by the court or presiding judge

thereof ; to be specified in the undertaking. and all costs and damages

which may be awarded to the respondent on such appeal.

§ 5611. Undertaking to stay judgment for delivery of gs-<'~‘1"-IN
9, ('. 120. 1591.

§ 11.e.2\'>.1Is\'-.

§ 12, c. 1-:.u.1.~91.
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§ 5615. Abatement of nuisance. If the judgment appealed

' from directs the abatement or restraint of the continuance of a nui

sance, either public or private, the execution of the judgment shall

not be stayed by the appeal, unless an undertaking is entered into on

the part of the appellant by at least two'sureties in such sum as the

court or presiding judge thereof shall direct to the effect that the

appellant will pay all damages which the opposite party may sustain

by the continuance of such nuisance.

§ 5616. Other judgments. If the judgment appealed from

' directs the doing of any particular act or thing and no express pro

vision is made by statute in regard to the undertaking to be iven on

appeal therefrom, the execution thereof shall not be staye by the

appeal therefrom, unless an undertaking is entered into on the part of

the appellant in such sum as the court or presiding judge thereof

shall direct and by at least two sureties to the effect that the appel

lant will pay all damages which the opposite party may have sus

tained by not doing the particular thing or act directed to be done by

the judgment appealed from and to such further effect as such court

or ju e shall in discretion direct.

§ 5 17. Intermediate orders. VVhen the appeal is from an

order the execution or performance thereof shall 11ot be delayed,

except upon compliance with such conditions as the court or presid

ing judge thereof shall direct and, when so required, an undertaking

shall be executed on the part of the appellant by at least two sureties

in such sums and to such effect as the court or presiding judge

thereof shall direct; such effect shall be directed in accordance with

the nature of the order appealed from, corresponding to the foregoing

provisions in respect to appeals from judgments, when applicable

and such provision shall be made in all cases as will properly protect

the respondent and no appeal from an intermediate order before

judgment shall stay proceedings unless the court or presiding judge

thereof shall in his discretion so specially order.

§ 5618. Undertaking on orders as to provisional reme

dies. When a party shall give immediate notice of appeal from an

order vacating or modifying a writ of attachment or from an order

denying, dissolving or modifying an injunction he may within

six days thereafter serve an undertaking executed on his part by at.

least two sureties in such sum as the court or presiding judge thereof

shall direct to the effect that, if the order appealed from or any part

thereof is affirmed, the appellant will pay all costs and damages which

may be awarded against him on appeal and all which the adverse

party may sustain by reason of the continuance of the attachment or

the granting or continuance of the injunction as the case may be.

Upon the giving of such undertaking such court or judge shall order

the attachment to be continued and in his discretion may order the

injunction asked to be allowed or that before granted to be continued

until the decision of the appeal, unless the respondent shall at any

time pending the appeal give an undertaking with suflicient surety in

a sum to be fixed by the court or presidin judge to abide and per

form any final judgment that shall be ren ered in favor of the appel

lant in the action, but may at any time subsequently vacate such

order if the appeal is not diligently prosecuted.

§ 5619. From whom undertaking not required. When

the state, or any state officer, or state board, in a purely official

capacity, or any municipal corporation within the state shall take an
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appeal service of the notice of appeal shall pe1'fect the appeal and

stay the execution or performance of the judgment or order appealed

from and no undertaking need be given; but the supreme court may

on motion require sureties to be given in such form and manner as it

shall in its discretion prescribe as a condition of the further prosecu

tion of the appeal. -

§ 5620. When new undertaking required. The supreme § .

court upon satisfactory proof, that any of the sureties to an under- 5 ‘

taking given under this chapter has become insolvent or that his

circumstances have become so precarious that there is reason to

apprehend that the undertaking is insuflicient security, may in its

discretion require the appellant to file and serve a new undertaking

with such sureties and in such time as shall be prescribed, and that

in default thereof the appeal shall be dismissed or the stay of pro

ceedings vacated and the execution or performance of the judgment

or order be allowed to be enforced without further delay. ‘ -

§ 6621. In one instrument or several. Refual to stay. gllgvcc-'1" 1887

The undertakings required by this chapter may be in one instrument ' '

or several at the option of the appellant; the original must be filed

with a notice of the appeal and a copy showin the residence of the

sureties must be served with the notice of appea . \Vhen the sum or

effect of any undertaking is required under the foregoing provisions

to be fixed by the court or judge at least twenty-four hour’s notice of

the application therefor shall be given the adverse party. VVhen the

court or the judge thereof from which the appeal is taken or desired

to be taken shall neglect or refuse to make any order or direction not

wholly discretionary, necessary to enable the appellant to stay pro

ceedin s upon an appeal, the supreme court, or one of the justices

thereo , shall make such order or direction.

§ 5622. Sureties must justify. An undertaking upon an §_19.<-.. ram.
appeal shall be of no effect, unless it is accompanied by the afiidavit z0'°'m‘ 1591'

of the sureties in which each surety shall state that he is worth a cer

tain sum mentioned in such afiidavit over and above all his debts and

liabilities in property within this state not by law exempt from exe

cution, and which sum so sworn to by such sureties shall in the

aggregate be double the amount specified in said undertaking. The

respondent may, however, except to the sufficiency o_f the sureties

within ten days after such notice of the appeal and unless they or

other sureties justify in the same manner as bail upon an arrest

within ten days thereafter, the appeal shall be re arded as if no

undertaking had been given. The justification shallie upon a notice

of not less than five days.

§ 5623. Effect of perfected appeal. Perishable property. _c-';;».1~+1
\Vhenever an appeal shall have been perfected and the proper under- s'1'('m' N"

taking given or other act done prescribed by this chapter to stay the

execution or performance of the judgment or order appealed from, all

further proceedings thereon shall be thereby stayed accordingly,

except that the court below may proceed upon any other matter

included in the action not affected by the judgment or order appealed

from and except that the court or the presiding judge thereof may

order perishable property held under the judgment or order appealed

from to be sold and the proceeds paid into the court to abide the

event.

§ 5624. Reference to ascertain damages. Breach of 53;. c. 1m.
undertaking. VVhen the amount of damages to be paid by the “""" 1”“ W1‘

120'. lam.
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appellant on aflirmance of the judgment or order appealed from pur

suant to an undertaking is not fixed by the judgment or decision of

the supreme court on appeal, the district court may after the remit

titur of the record from the supreme court is filed order a reference to

ascertain such dama es, the expense of which shall be included and

recoverable with suc damages. In all cases a neglect for the space

of thirty days after the afiirmance on appeal of a Judgment directing

the payment of money to pay the amount directed to be paid on such

afiirmance shall be deemed a breach of the undertaking on such

appeal. A neglect for the space of sixty days after the confirmation

of a report of a referee, to whom a reference has been ordered for the

purpose of ascertaining the damages to be paid on the aflirmance of

any other judgment or order appealed from, to pay the amount of

damages so ascertained and the costs of such reference shall be deemed

a breach of the undertaking on such appeal. The dismissal of an

appeal by the appellant or by the court for want of prosecution, unless

the court shall at the time otherwise expressly order, shall render the

sureties upon the undertakin or bond given under this chapter liable

in the same manner and to ‘file same extent as if the judgment or

order appealed from had been afiirmed.

§ 6625. Amendment of appeals. VVhen a party shall in good

faith give notice of appeal and shall omit through mistake or accident

to do any other act necessary to perfect the appeal to make it effect

ual or to stay proceedin , the court from which the appeal is taken

or thepresiding judge t ereof or the supreme court, or any one of the

justices thereof, may permit an amendment or the proper act to be

done on such terms as may be just.

§ 5626. What orders reviewable. The following orders when

j made by the court may be carried to the supreme court:

1. An order affecting a substantial right made in any action when

such order in effect determines the action and prevents a judgment

from which an appeal might be taken.

2. A final order affecting a substantial right made in special pro

ceedin s or upon a summary application in an action after judgment.

3. 'hen an order grants, refuses, continues or modifies a provi

sional remedy or grants, refuses, modifies or dissolves an injunction:

when it sets aside or dismisses a writ of attachment for irregularity;

when it grants or refuses a new trial or when it sustains or overrules a

demurrer.

4. When it involves the merits of an action or some part thereof:

when it orders judgment on application therefor on account of the

frivolousness of a demurrer, answer or reply; or strikes off such demur

rer, answer or reply on account of the frivolousness thereof.

5. Orders made by the district court or judge thereof without

notice are not appealable; but orders made by the district court after

a hearin is had upon notice which vacate or refuse to set aside orders

previously made without notice may be appealed to the supreme

court when by the provisions of this chapter an appeal might have

been taken from such order so made without notice, had the same

been made upon notice.

§ 6627. Appeal without motion for new trial. Upon an

j appeal from a judgment the supreme court may review any inter

mediate order or determination of the court below, which involves

the merits and necessarily affects the judgment, appearing upon the

record transmitted or returned from the district court, whether the
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same is excepted to or not; nor shall it be necessary in any case to‘

take any exceptions or settle a statement of the case to enable the

supreme court to review any alleged error which would without a

statement appear upon the face of the record. Any question of fact

or law decided upon trials by the court or by a referee and appearing

upon the record properly excepted to in a case in which an exception

is necessary may be reviewed by the supreme court, whether a motion

for a new trial was or was not made in the court below, but questions

of fact shall not be reviewed in the supreme court in cases tried

before a jury, unless a motion for a new trial is first made in the court

below.

§ 5628. Power of court. Rehearing. What clerk trans- .

mats. Upon an appeal from a judgment or order the supreme court

may reverse, aflirm or modify the judgment or order and as to any and

all of the parties; and may, it necessary or proper, order a new trial

and if the appeal is from a part of the judgment or order may

reverse, afiirm or modify it as to the part appealed from. In all cases

the supreme court shall remit its judgment or decision to the court

from which the appeal was taken to be enforced accordingly; and if

from a judgment, final judgment shall thereupon be entered in the

court below in accordance therewith, except when otherwise ordered.

The clerk of the supreme court shall remit to such court the papers

transmitted to the supreme court on the appeal together with the

judgment or decision of the supreme court thereon within sixty days

after the same shall have been made, unless the supreme court on

application of either of the parties shall direct them to be retained

for the purpose of enabling such parties to move for a rehearing. In

case such motion for a re-hearing is denied the papers shall be

remitted within twenty days after such denial. The clerk of the

supreme court shall in all cases, except when the order or judgment

is afiirmed also transmit with the papers so returned by him a certified

copy of the opinion of the supreme court and his fees for such copy

shall be taxed and allowed with his other fees in the case.

§ 5629. When new trial ordered. Time limited. In every

case-on appeal in which the supreme court shall order a new trial or

further proceedings in the court below the record shall be transmitted

to such court and proceedings had therein within one ear from the

date of such order in the supreme court, or in defau t thereof the

action shall be dismissed, unless upon good cause shown the court

shall otherwise order. _

§ 5630. Appeals in cases tried without jury. In all

actions tried by the district court without a jury in which an issue of

fact‘ has been joined all the evidence offered on the trial shall be

received. All testimony which either party desires to offer, or any

part thereof, may at his option be taken by deposition. In any trial

under the provisions of this section either party may have his objec

tion to any evidence noted as the evidence is offered. Any objections

so made may be preserved in the statement of the case herein pro

vided for and reviewed in the supreme court upon appeal; but if no

objection is made to the introduction of testimon offered on the

trial, no objection to its consideration can be urge upon its review

upon appeal in the supreme court. For the purpose of reviewing

upon appeal questions as to the sufficiency of the evidence to sustain

the findings of fact in any action tried under the provisions of this

section a statement of the case may be prepared and settled within

 

§ 1. c- 82. 1893.
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_the time and in the manner provided in article 8 of chapter 10 of this

code, which statement shall contain in a narrative form without

unnecessary repetition all the evidence offered at the trial. The

supreme court shall try the case anew and render final judgment

therein according to the justice of the case.

§ 5631. When printed abstracts not required. In civil

actions appealed to the supreme court in which the amount of the

judgment appealed from, exclusive of costs, does not exceed two

hundred dollars no printed abstracts or briefs shall be required of

either party; but in case printed copies of the same are not furnished

three typewritten copies thereof shall be filed with the clerk of the

supreme court at such time as may be required by law or the rules of

such court.

§ 5632. When appeals heard. Unless continued for cause all

civil cases appealed to the supreme court shall be heard at the next

succeeding term of court in either of the cases following:

1. \Vhen the appeal is taken sixty days before the first day of the

term.

2. VVhen by either party a printed abstract and a printed brief are

served twenty-five days before the first day of the term.

CHAPTER 15.

PROCEEDINGS AGAINST JOINT DEBTORS, HEIRS, DEV

ISEES, LEGATEES AND TENANTS HOLDING

UNDER A JUDGMENT DEBTOR.

§ 5633. Summons after judgment. When a judgment shall

be recovered against one or more of several persons jointly indebted

upon a contract by proceedin as provided in section 5261, those who

were not originally summone to answer the complaint and did not

appear in the action may be summoned to show cause why they

should not be bound by the judgment in the same manner as if they

had been originally summoned.

§ 5634. Requisites Of. The summons provided in the preced

ing section must be subscribed by the judgment creditor or his

attorney, must describe the judgment and require the person sum

moned to show cause within thirty days after the service of the sum

mons and must be served in like manner as the original summons.

It is not necessary to file a new com laint.

§ 5635. Accompanied by davit. The summons must be

accompanied by an affidavit of the person subscribin it, that the

judgment has not been satisfied to his knowledge or in ormation and

I).-lief and must specify the amount due thereon.

§ 5636. Answer. Upon such summons the party summoned

may answer within the time specified therein, denying the judgment

or setting up any defense which may have arisen subsequently; and

he may make the same defense which he might have originally made

to the action, except the statute of limitations.
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§ 5637. Further pleadings. The party issuing the summons

may demur or reply to the answer and the party summoned may

deinur to the reply; and the issues may be tried and judgment may

be given in the same manner as in an action and enforced by execu

tion: or, the application of the property charged to the \payrnent of

the judgment may be compelled by proceedings under chapter 34 if

necessary.

§ 5638. Pleadings verified. The answer and reply must be

verified in the like cases and manner and be subject to the same rules

as the answer and reply in an action.

CHAPTER Id

OFFER OF THE DEFENDANT TO OOMPROMISE THE

WHOLE OR A PART OF THE ACTION.

§ 5639. Judgment ofi‘ered. Efiect. The defendant may at

any time before the trial or verdict serve upon the plaintiff an offer in

writing to allow judgment to be taken against him for the sum or

property or to the effect therein specified with costs. If the plaintifl’

accepts the offer and gives notice thereof in writing within ten days,

he may file the summons, complaint and offer with an affidavit of

notice of acceptance and the court or judge thereof must thereupon

order judgment accordingly. If the notice of acceptance is not given

the otfer is to be deemed withdrawn and cannot be given in evidence;

and if the plaintifi’ fails to obtain a more favorable judgment he can

not recover costs, but must pay the defendant’s costs from the time of

the offer. -

§ 5640. Same on counterclaim. If the defendant sets up a

counterclaim in his answer to an amount greater than the plaintiff's

claim or sufficient to reduce the plaintiff’s recovery below fifty dollars,

then the plaintiff may serve upon the defendant an offer in writing to

allow judgment to be taken against him for the amount specified, or to

allow said counterclaim to the amount specified with costs. If the

defendant accepts the offer and gives notice thereof in writing within

ten days, he may enter judgment as above for the amount specified, if

the otfer entitles him to judgment, or the amount specified in said

offer shall be allowed him in the trial of the action. If notice of

acceptance is not given the offer is deemed to be withdrawn and can

not be given in evidence and if the defendant fails to recover a more

favorable judgment, or to establish his counterclaim for a greater

amount than is specified in said offer, he cannot recover costs, but

must pay plaintiff’s costs from the time of the offer.

§ 5641. Offer of fixed damages. In an action arising on con

tract the defendant may with his answer serve upon the plaintiff an

offer in writing, that if he fails in his defense the damages be assessed

at a special sum; and if the plaintiff ‘signifies his acceptance thereof

in writin with or before the notice of trial and on the trial has a

verdict, t e damages must be assessed accordingly.

§ 430. C. Ch’. l‘.

am'd.

§ 431. (‘. (‘l\'. P._

§ £52. (‘. ('l\'. I’.

§ 4313. (‘. Ch‘. P.

§~l3l. (‘. Ch‘. I’.
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§ 5642. Plaintiff refusing. Proof. Costs. If the plaintitf

does not accept the offer, he must prove his damages as if it had not

been made and shall not be permitted to give it in evidence. And if

the dam es in his favor do not exceed the sum mentioned in the

offer, the efendant shall recover his costs incurred in consequence of

any necessary preparations or defense in respect to the question of

damages.

C HA P T E R 1 7 .

ADMISSION OR INSPECTION OF \\'RITI1\'GS.

§ 5643. Admission of genuineness. Refusal. Costs

Either party may exhibit to the other or to his attorney at any time

before the trial any paper, material to the action, and request an

admission in writing of its genuineness. If the adverse party or his

attorney fails to give the admission within four days after the request

and if the party exhibiting the paper is afterwards put to costs in

order to prove its genuineness and the same is finally proved or

admitted on the trial, such costs must be paid by the party refusing

the admission, unless it appears to the satisfaction of the court that

there were good reasons for the refusal.

§ 5644. Copy of documents required. Penalty. The court

before which an action is pending, or a judge thereof, may in its or

his discretion and upon due notice order either party to give to the

other within a specified time an inspection and copy, or permission

to take a copy of any books, papers and documents in his possession

or under his control, containing evidence relating to the merits of the

action or the defense therein. If compliance with the order is

refused, the court ma on motion exclude the paper from being given

in evidence, or punis the party refusing, or both.

C H A P T E R 18.

EXAMINATION OF PARTIES.

§ 5645. Action for discovery No action to obtain discovery

under oath in aid of the prosecution or defense of another action shall

be allowed, nor shall any examination of a party be had on behalf of

the adverse party, except in the manner prescribed by this chapter.

§ 5646. Adversary as witness.- A party to an action, or in

case a corporation is a party, the president, secretary or other princi

pal ofiicer or general managing agent of such corporation, may be

examined as a witness at the instance of an adverse party or any of

several adverse parties and for that purpose may be compelled in the
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same manner and subject to the same rules of examination as any

other witness to testify either at the trial, or conditionally, or upon

COIIIIIIISSIOII.

§ 5647. Examination before trial. The examination instead

of being had at the trial as provided in the last section may be had

at any time before the trial at the option of the party claiming it

before a judge of the court on a previous notice to the party to be

examined and any other adverse party of at least five days, unless for

good cause shown the judge orders otherwise. But the party to be

examined shall not be compelled to attend in any other county than

that of his residence or where he may be served with a subpoena for

his attendance. -

§ 5648. Attendance compelled. Examination filed. The

party to be examined as in the last section provided may be com

pelled to attend in the manner provided in article 2 of chapter 19;

and the examination shall be taken and filed with the clerk and may

be read by either party on the trial. .

§ 5649. Rebuttal. The examination of the party thus taken

may be rebutted by adverse testimony.

§ 5650. Refusal punished as contempt. If a party re

fuses to attend and testify as in the last four sections provided, he

may be punished as for a contempt and his complaint, answer or

reply may be stricken out.

§5651. Party examined on his own behalf. A party

examined by an adverse party as in this chapter provided may be

examined on his own behalf. subject to the same rules of examination

as other witnesses. .

§ 5652. Beneficiary examined. A person for whose imme

diate benefit the action is prosecuted or defended, though not a

party to the action, may be examined as a witness in the same man

ner and subject to the same rules of examination as if he was named

as a party. '

C H Ari) T E R 1 9 .

WITNESSES AND EVIDENCE.

Alt’l‘ICLE 1.—;Wno MAY BE Excwnan.

§ 6653. Who not excluded. Husband and wife. Dece

dent’s statement. No person offered as a witness in any action

or proceeding in any court, or before any oflicer or person having

authority to examine witnesses or hear evidence, shall be excluded or

excused by reason of such person’s interest in the event of the action

or proceeding; or because such person is a party thereto, or because

such person is the husband or wife of a party thereto, or of any per

son in whose behalf such action or proceedin is commenced, prose

cuted, opposed or defended, except as hereina ter provided:

1. A husband cannot be examined for or against his wife without

her consent, nor a wife, for or against her husband without his con

sent, nor can either during the marriage or afterwards be. without the

§ 440, C.Clv. 1'.

am'd.

I

§ 441, C.Clv. 1'.

am'd.

§442, C. Clv. P.

§4-48, C. Clv. P.

§ 444. C. Clv. l’.

§ -M5. C. CW. P.

_ 44a.c.c|v. P.
1. 0. 11- 1879.

am'd.
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consent of the other, examined as to any communication made by one

to the other during the marriage; but this subdivision does not apply to

a civil action or proceeding by one against the other, nor to a criminal

action or proceeding for a crime committed by one against the other.

2. In civil actions or proceedings by or against executors, admin

istrators, heirs at law or next of kin in which judgment may be rendered

or order entered for or against them, neither party shall be allowed

to testify against the other as to any transaction whatever with or

statement by the testator or intestate, unless called to testify thereto

by the opposite party. But if the testimony of a party to the action

or proceeding has been taken and he shall afterwards die and after

his death the testimony so taken shall be used upon any trial or hear

ing in behalf of his executors, administrators, heirs at law or next of

kin, then the other party shall be a competent witness as to any and

all matters to which the testimony so taken relates.

ARTICLE 2.-Mmns or Pnonucmo Wrrusssss. '

_ 5664. Subpoenas issued by whom. Clerks of the supreme

an district courts, the judges thereof, notaries public, justices of the

peace and referees shall on the application of any person having a

cause or any matter pending in court or before any such oflicer or

tribunal issue a subpoena for witnesses inserting all the names required

by the applicant in one subpmna, which may be served by any person,

not interested in the action, or by the sheriff, coroner or constable;

but when served by any person, other than a public officer, proof of

service shall be shown by affidavit; but no costs of serving the same

shall be allowed, except when served by an otficer.

§ 5655. Requisites Of. The subpoena shall be directed to the

person therein named, requiring him to attend at a particular time

and place to testify as a witness; and it may contain a clause direct

ing the witness to bring with him any book, writing or other thing

under his control, which he is bound by law to produce as evidence.

6866. For depositions. When the attendance of the witness

be ore any oflicer authorized to take depositions is required, the sub

poena ma be issued by such ofiicer. '

§ 565 . How served. The subpoena shall be served either by

reading or by copy delivered to the witness, or left at his usual place

of residence; but such copy need not contain the name of any other

witness.

§ 5658. Witness not compelled to attend out of county.

_ A witness shall not be obli ed to attend-for examination on the trial

of a civil action except in t e county of his residence, nor to attend

to give his deposition out of the county where, he resides, or whercrhe

may be when the subpoena is served upon him.

§ 6669. Demand of fees in advance. A witness may demand

his traveling fees and fee for one day's attendance when the subpoena

is served upon him and if the same is not paid the witness shall not

be obliged to obey the subpoena. The fact of such demand and non

payment shall be stated in the return.

§ 5660. Examination of prisoner. Any court may by order

require an oflicer having the custody of any person confined in any

prison in this state to produce such person before him for oral exam

ination in the county where he is imprisoned; but in all other cases

his examination must be by deposition.
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§ 5661. Prisoner remains in custody. While a prisoner’s

deposition is being taken he shall remain in the custody of the oflicer

having him in charge, who shall afford reasonable facilities for the

taking of the deposition.

§ 5662. Witness exempt from suit out of his county. A

witness shall not be liable to be sued in the county in which he does

not reside by being served with a summons in such county while

going, returning or attending in obedience to a subporna.

§ 5663. Demand fees daily. At the commencement of each

-day after the first day a witness may demand his fees for that day’s

attendance in obedience to a subpoena and if the same are not paid

he shall not be required to remain.

§ 6664. Oath of witness.

be sworn to testify as follows:

"You do solemnly swear that the evidence you shall give relative to

the matter in difl"erence now in hearing between . . . . . . . . . . . . . . . . . . .,

plaintiff and . . . . . . . . . . . . . . . . . . . . ., defendant, shall be the truth, the

whole truth and nothing but the truth. So help you God."

Any witness who is conscientiously scrupulous of taking the oath

Before testifying the witness must

'above described, shall be allowed to make afiirmation, substituting for

the words “so help you God,” at the end of the oath the following:

“ This you do affirm under the pains and penalties of perjury.”

ARTICLE 3.—MoI>a or TAKING THE Tnsrmonr or WITNESSES.

§ 6665. Three modes.

three modes:

1. By affidavit.

2. By deposition.

3. By oral examination.

§ 5666. Afidavit. An afiidavit is a Written declaration under

oath made without notice to the adverse party.

5667. Deposition. Adeposition isawritten declaration under

oat made upon notice to the adverse party for the purpose of

enabling him to attend and cross-examine; or upon written interroga

tories.

§ 5668. Oral examination. An oral examination is an exami

nation in the presence of the jury or tribunal which is to decide the

fact or act upon it, the testimony being heard by the jury or tribunal

from the lips of the witness.

The testimony of witnesses is taken in

ARTICLE 4. —- AFFIDAVIT.

§ 5669. Use of. An affidavit may be used to verify a pleading,

to prove the service of a summons, notice or other process in an action,

to obtain a provisional remedy, an examination of a witness, a sta of

proceedings or upon a motion and in any other case permitted by aw,

§ 5670. Where and how made. An aflidavit may be made in

§ 459, (‘. ('l\‘. P.

§ 460. C. Clv. P.

§ 461. C. Ch‘. P.

§ 482. C. Ch‘. P.

§463.C. Ch’. P.

§ 46L C. Clv. P.

§ 465. C. Clv. P.

§ 466. C. Cir. P.

E467. C. Giv. I’.

and out of this state before any person authorized to administer an

oath.

- ms. ('. cw. I‘.

1. c. 2. 1335.
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Aarrcna — DEPOSITIONS.

§-L69, 1'. ca»-. P. § 6671. Cases when deposition used. The deposition of

any witness may be used only in the following cases:

1. VVhen the witness does not reside in the county where the

action or proceedin is pending or is sent for trial by change of

venue, or is absent t erefrom.

2. When from age, infirmity or imprisonment the witness is un

able to attend court or is dead.

3. When the testimony is required upon a motion or in any other

case when the oral examination of the witness is not required.

§410,-C-,C1v-1'- § 6672. When taking commenced. Either party may com
am 11. . . . . . . .

mence taking testimony by depositions at any tlme after service upon

or the appearance of the defendant in the action.

ARTICLE 6.—OFF1cEBs Wno MAY TAKE DEPOSITIONS.

24171-cC;_,('i}'2-38% § 5673. Before Whom-in state. Depositions may be taken in

' ' " ' this state before a judge or clerk of the supreme court or district

court, or before a justice of the peace, notary public, United States

circuit or district court commissioner or any person empowered by a

special commission.

suz. <2 cw. P. § 5674. Before whom out of state. Depositions may be

taken out of the state by a judge, justice or chancellor or clerk of

any court of record, a justice of the peace, notary public, mayor or

chief magistrate of any city or town corporate, a commissioner

appointed by the governor of this state to take depositions or any

person authorized by a special commission from any court of this

state.

§4'1=¥.C-C1v- P- § 5675. Ineligibility Of Omcer. The officer before whom

depositions are taken must not be a relative or attorney of either

party or otherwise interested in the event of the action or proceeding.

§414- C-_¢iv- P- § 5676. Commission to take depositions. Any court of
MM’ record of this state, or any judge thereof, is authorized to grant a

. commission to take depositions within or without the state upon the

application of either party upon five days’ notice to the other. The

commission must be issued to a person or persons therein named by

the clerk under the seal of the court granting the same. Depositions

under it must be taken upon written interrogatories, direct and cross,

which shall be attached to the commission by the clerk issuing the

same. Unless the parties agree as to the form of the interro tories,

the same shall be presented to the court or judge granting t e com

mission for settlement upon five days’ notice, at which time the court

or judge shall settle the same.

ARTICLE '7.—M1mNEa or TAKING AND AFTHENTICATING

DEPOSITIONB.

§41s.(‘._r'1\~.P. § 5677. Notice to adverse party. Contents. Prior to the

am ‘L taking of any deposition, unless the same is taken under a commis

sion, a written notice entitled in the action or proceeding in which it

is to be used, and specifying the time and place of taking the same

shall be served upon the adverse party. The notice shall be served a
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sufficient time before the day specified therein to allow the adverse

party time to attend by the usual route of travel and one day for

preparation, exclusive of Sundays and the day of service. The

examination ma be adjoumed from day to day.

§ 5678. en taken without notice. When the summonsD in an action has been served upon all of the defendants therein in the

manner provided by law, and the time allowed such defendants to answer

has expired and they have in no way appeared in such action, the

plaintitf may take the deposition of any witness without notice to

such defendant and such deposition may be introduced in evidence

in the action and shall have the same force and effect as a deposition

taken upon notice. ‘

§ 5679. Notice by publication. When the party against whom

the deposition is to be read is absent from or is not a resident of the

state and has no agent or attorney therein upon whom service may

be made, notice of the taking of a deposition may be served upon him

by publishing the same three times, once in each week for three

successive weeks in some newspaper printed in the county where the

action or proceeding is pending, if one is printed in such county; and

if not, in some newspaper printed at the seat of government of this

state. Personal service of the notice on the defendant out of the

state shall be equivalent to such publication.

§ 6680. Written and subscribed. The deposition must be

written by the officer, or in his presence by the witness, or some

disinterested person; and must be subscribed by the witness.

§ 6681 . How returned. Opening. A deposition. so taken

shall be sealed up and indorsed with the title of the cause and the

name of the oflicer taking the same and by him addressed and

transmitted to the clerk of the district court of the county in which

the action or proceeding is pending, if the same is pending in the

district court: otherwise to the court, ofiicer or tribunal in which the

action or proceeding is pending. It shall remain under seal until

opened by order of the court, oflicer or tribunal or at the request of a

party to the action or proceeding, or his attorney.

5682. How far may be used. When a deposition has once

been taken it may be read in any stage of the same action or proceed

ing. or in any other action or proceeding upon the same matter

between the same parties, subject, however, to all such exceptions as

may be taken thereto under the provisions of this chapter. A depo

sition shall be deemed the evidence of the party reading it.

§ 5683. How authenticated. Depositions taken pursuant to

this chapter by any judicial or other officer herein authorized to take

depositions, having a seal of office, whether resident in this state or

elsewhere, shall be admitted in evidence upon the certificate and sig

nature of such officer, under the seal of the court of which he is an

otficer, or his official seal and no other or further act or authentica

tion shall be required. If the oflicer taking the same has no otlicial

seal the deposition, if not taken in this state, shall be certified and

signed by such otficer and shall be further authenticated, either by

§4T6. (‘. Clv. P.

am’d.

g 411.0. cu-. r.

§478. (‘. (‘lv. P.

mn‘d.

g 419. ('. Clv. P.

§ 480. C. (‘l\’. l‘.

par- >1 proof adduced in court or by the otficial certificate and seal of _

any secretary or other officer of the state, keeping the great seal

thereof, or of a clerk or prothonotary of any court having a seal,

attesting that such judicial or other officer was at the time of taking

the same within the meaning of this chapter authorized to take the

same. But if the deposition is taken within or without this state
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CODE OF CIVIL PROCEDURE. lVilnesses

\

§ -I81. C. Clv. 1’.

§ -L82. C. Clv. P.

§ 483. C. Clv. P.

484. 4&5, C.SCH’. 1’.

am’d.

§486, C. Ch’. l’.

Q 467. C. Civ. P.

§-l82~'. C. (‘lv. 1'.

am ‘d.

E 489. C. Clv. P.

8m'd.

under a special commission it shall be sufiiciently authenticated by

the oflicial signature of the ofiicer or commissioner taking the same.

§ 5684. Certificate to deposition. The oflicer taking the

geposition shall annex thereto a certificate showing the following

acts: ’ ~

1. That the witness was first sworn to testify the truth, the whole

truth and nothin but the truth.

2. That -the eposition was reduced to writing by some proper

person, naming him.

3. That the deposition was written and subscribed in the presence

of the ofiicer certifying thereto.

4. That the deposition was taken at the time and place specified

in the notice.

§ 6686. What shown before reading. When a deposition

is offered to be read in evidence it must appear to the satisfaction of

the court that for some cause specified in section 5671 of this code

the attendance of the witness cannot be procured.

§ 5686. When filed. Every deposition intended to be read in

evidence on the trial must be filed at least one day before the trial

ARTICLE 8.--- Excsrrrons 'ro DEPOSITIONS.

' 5687. How and when exceptions taken. Exceptions to

a eposition on the ground of incompetency or irrelevancy may be

made at the time the same is offered in evidence; other exceptions to

a deposition must be made in writing, specifying the grounds of

objtictions and filed in the cause before the commencement of the

tria .

§ 5688. When questions on heard. The court shall on

motion of either party hear and decide the questions arising on

exceptions to depositions before the commencement of the trial.

§ 5689. How errors waived. Errors of the court in its

decisions upon exceptions to depositions are waived unless excepted to.

Aarrcns 9.—Or Puamc Documsurs, Rncoans, Ere.

§ 5690. Statutes, codes, decisions, when admissible as

evidence. Books purporting to be printed or published under the

authority of any other state, territory or foreign country and purport

ing to contain the statutes, codes or other written law of such state.

territory or country, or proved to be commonly admitted in the

tribuna s of such state, territor or country as evidence of the written

law thereof, are admissible in t is state as evidence of such law. The

unwritten or common law of any other state, territory or country may

be proved as facts by parol evidence; and the books of reports of

cases adjudged in their courts may also be admitted as presumptive

evidence of such law.

$ 5691. Copies of judicial records. Copies of the records

and judicial proceedings of any court of the United States, or of any

state or territory of the United States shall be admissible as evidence

in this state, when attested by the clerk with the seal of the court

annexed, if there is a seal, together with a certificate of the judge.

chief justice or presiding magistrate that the attestation is in due

form, and the said records and judicial proceedings so authenticated
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- man, clerk or bookkeeper, annexed to a copy

shall have such faith and credit given to them in every court within

this state as they have by law or usage in the courts of the United

States or of the state or territory from which they are taken.

§ 5692. Same of foreign countries. A judicial record of a

foreign country may be proved by the attestation of the clerk with

the seal of-the court annexed, if there is a clerk and seal, or of the

legal keeper of the record with the seal of his ofiice annexed, if there

is a seal, together with the certificate of the chief judge or presiding

magistrate that the person making the attestation is the clerk of the

court, or the legal keeper of the record, and in either case, that the

signature of such person is genuine and that the attestation is in due

form. The signature of the chief judge or presiding magistrate must

be authenticated b the certificate of the minister, embassador or a

consul, vice consul or consular agent of the United States in such

foreign country.

§ 5693. How proof of publication made. Proof of the pub

lication of a document or notice required by law or by an order of

the court or judge to be published in a newspaper may be made by

the aflidavit of the publisher or printer of the newspaper, or his fore

of the document or

notice, specifying the paper in which and the times when the publi

cation was made. .

§ 5694. Transcript ofjustice’s record. A transcript of the

docket record of a justice of the peace in an action or proceeding,

when certified by such justice or his successor in oflice, shall be

evidence to prove the facts contained in such transcript in any action

or other proceeding in the county or subdivision wherein such record

was made. '

§ 5695. How used in another county. Such transcript may

be read in evidence in another county or subdivision, when there shall

be attached thereto a certificate of the clerk of the district court of

the county or subdivision in which such record was made under the

seal of the court, to the effect that the person subscribing such trans

cript was at the date thereof a justice of the peace of the county; and

also if the judgment was rendered by another, that such other was at

the time of the making of the same a justice of the peace of the

county.

§ 5696. Acknowledged instruments, when record evi

dence. Every instrument conveying or affecting real property

acknowledged, or proved and certified as provided in the civil code

may together with the certificate of acknowledgment or proof be read

in evidence in an action or proceeding without further proof; the

record of such instrument, or a duly authenticated copy of the record,

may also be read in evidence with the like effect as the original on

proof by aifidavit or otherwise that the original is not in the posses

sion or under the control of the party roducin such record or copy.

§ 5697. Entries by public oécers. dfintries in public or

other oflicial books or records, made in the performance of his duty

by a public oficer of this state, or by another person in the perform

ance of a duty specially enjoined by law are prima facie evidence of

the facts stated therein.

§ 5698. Same. An entry made by an officer, or board of offi

cers, or under the direction and in the presence of either in the

course of official duty is prima facie evidence of the facts stated in

such entry.

§490, (‘. Civ. 1'.

am'd. .

F-,§49l.(‘.1‘lv. I’.

am'\l.

§ -192, G. Clv. 1’.

am‘(l.

§§ -I93, 494. C.

Civ I’
iimld.

§-#95. (‘. (‘l\'. l’.

§496, (‘. CIV. l’.
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§497. (‘. (‘iv. 1'.

.5 498.(‘.C1v. I’.

a.m‘ll.

§ 1. (‘. 52, 1395.

§ 499. (‘. Clv. 1'.

am'1l.

§ 6699. How official documents proved. Ofiicial docu

ments may be proved as follows:

1. The acts of the executive of this state, by a copy of the records

of the state department thereof, and of the United States, by a cop '

of the records of the state department thereof, certified by the heacé

of those departments respectively. They may also be proved by pub

lications thereof printed by order of the legislative assembly or con

gress, or either house thereof.

2. The proceedings of the legislative assembly of this state or of

congress, by the journals of those bodies respectively, or either house

thereof, or by copies printed by their order or certified by the clerk.

3. The acts of the executive or the proceedings of the legislature

of a sister state, in the same manner.

4. The acts of the executive or the proceedings of the legislature

of a foreign country, by publications purporting to be made by their

authority and to contain a record of such acts, or commonly received

in that country as such, or by a copy of the oflicial record of such act

certified under the seal of the country or soverei , or by a recognition thereof in some public act of the executive 0?-ltlhe United States.

5. Acts of a municipal corporation of this state, or of a board or

department thereof, by a copy of the official record of such acts,

certified by the legal keeper thereof, or by a printed book purporting

to be published by the authority of such corporation and to contain

a record of such acts.

6. Documents of any other class in this state by the original or

by a copy, certified by the legal keeper thereof.

. Documents of any other class in a sister state, by the original

or by a copy, certified by the legal keeper thereof together with the

certificate of the secretary of state, judge of the supreme, superior or

county court. or mayor of a city of such state that the copy is duly

certified by the officer, who at the date of the certificate had the legal

custody of the original. -

8. Documents in the departments of the United States govern

ment, by the certificate of the legal custodian thereof.

§ 5700. Requisites of certificate to copy. Whenever a copy

of a writing is certified for the purpose of evidence, the certificate

must state in substance that the copy is a correct copy of the original.

or of a specified part thereof, as the case may be. The certificate

must be under the oficial seal of the certifying officer, if there is any.

or if he is a clerk of a court having a seal, under the seal of such

court.

§ 6701. When person deemed dead. If any person upon

whose life any estate in real property depends remains without the

Ynited States, or absents himself in the state or elsewhere for seven

years together, such person must be accounted naturally dead in any

action or proceeding concerning such property in which his death

shall come in question, unless it is aflirmatively proved that he was

alive during that time.

§ 5702. Probable duration of life. In all cases in which the

p1'obable duration of the natural life of any person from and after a

particular age is material, the statistical tables known as the Carlisle

tables of mortality are competent evidence of such probable duration

or expectation of life.

§ 5703. Confldental relations inviolate. A person cannot.

be examined as a witness in the following cases:
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1. An attorney cannot, without the consent of his client, be

examined as to any communication made by the client to him. or his

advice given thereon in the course of professional employment.

2. A clergyman or priest cannot, without the consent of the person

making the confession, be examined as to any confession made to

him in his professional character in the course of discipline enjoined

by the church to which he belongs.

3. A physician or surgeon cannot, without the consent of his

patient, be examined as to any information acquired in attending the

patient which was necessary to enable him to prescribe or act for the

tient.pat A public oflicer cannot be examined as to communications made

to him in official confidence, when the public interests would

suffer by the disclosure.

§ 5704. How waived. If a person offers himself as a witness,

that is to be deemed a consent to the examination, also, of an attorney,

clergyman, priest, physician or surgeon on the same subject within

the meaning of the first three subdivisions of the preceding section.

§ 5705. When judge or juror witness. The judge himself,

or any juror may be called as a witness by either party; but in such

case it is in the discretion of the court or judge to order the trial to

be postponed and to take place before another judge or jury.

§ 5706. Interpreters. Oath. VVhen the witness does not

understand and speak the English language, an interpreter must be

sworn to interpret for him. Any person, a resident of the proper

county, may be subptenaed by any court or judge to appear before

such court or judge to act as an interpreter in any action or proceed

ing. The subpoena must be served and returned in like manner as a

su ptnna for a witness. Any person so subpoenaed who fails to attend

at the time and place named in the subpoena is guilty of contempt.

The oath of the interpreter shall be as follows:

"You do solemnly swear that you will justly, truly and impartially

interpret to . . . . . . . . . . . . . .the oath about to be administered to him:

and the questions which may be asked him, and the answers that he

shall give to such questions, relative to the cause now under consider

ation before this court (or officer). So help you God."

If the interpreter has conscientious scruples as to taking an oath

he may affirm in form as heretofore provided in case of witnesses.

ARTICLE 1().——-PROCEEDINGS TO PERPETUATE Tasrnuonr.

§ 6707. Requisites of petition. The testimony of a witness

may be taken and perpetuated in the following manner: The appli

cant must produce to the judge of the district court a petition veri

fied by the oath of the applicant, stating:

1. That the applicant. expects to be a party to an action in a court

in this state and the names of the persons whom he expects will be

adverse parties; or.

2. That the proof of some fact is necessary to perfect the title to

property in which he is interested, or to establish marriage, descent.

heirship or any other matter which it may thereafter become material

to establish, though no action may at the time be anticipated, or, if

anticipated, the names of the parties to such action are unknown to

the applicant; and,

§ HI). C. (‘l\'. I‘.

§ 501. C. Ch‘. l’.

§5()’_’. C. ('i\'. l‘.

§ 503. C. Ch‘. I’.

am "d.
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§ £07. (‘. (‘1v. 1‘.

3. The name of the witness to be examined, his place of residence

and a general outline of the facts expected to be proved. The judge

to whom such petition is presented shall make an‘ order allowing the

examination and designating the oflicer before whom the same shall

be taken and prescribing the notice to be given, which notice, if the

parties expectant are known and reside in this state, must be person

ally served; if the parties reside out of the state or are unknown, such

notice shall be served in such manner as the judge shall by order

direct. The judge must also designate in his order the clerk of the

district court to whom the deposition shall be returned when taken.

§ 5708. Oflicer’s authority to act. The officer designated by

the judge to take the deposition is authorized, if a resident of this

state, on receivin a copy of the order of the judge, and of the notice

prescribed in the ast section with proof of its service or, if a resident

without the state, on receiving the commission mentioned in the next

section with proof of service, to take the deposition of the witnesses

named in the order of the judge or in the commission and the taking

of the same may be continued from time to time.

§ 5709. How examination made and authenticated. The

examination must be by question and answer, and if the testimony is

to be taken in any other state, it must be taken upon a commission to

be issued by the judge allowin the examination under the seal of the

court of which he is judge an upon interrogatories to be settled in

the same manner as in case of depositions taken under commission in

pending actions, unless the parties expectant otherwise agree. If

such parties are unknown, notice of the settlement of the interroga

tories shall be published in some newspaper for such time as the

judge may designate. The deposition, when completed, must be care

fully read to and subscribed by the witness and shall then be authen

ticated and returned in the manner provided in article T of

chapter 19. The order allowing the examination and the petition on

which the same was granted with proof of service of the order and

notice shall be filed with the clerk to whom the deposition is directed

to be retumed.

§ 5710. Papers filed evidence of what. The petition, order

and papers filed as provided in the last section or a certified copy

thereof are prima facie evidence of the facts stated therein to show

compliance with the provisions of this article.

§ 5711. When depositions may be used. If a trial is had

between the applicant and the persons named in the petition as

parties expectant. or their successors in interest, or between any

parties, wherein it may be material to establish the facts which such

depositions prove or tend to prove, upon proof of the death or insanity

of the witnesses, or that they cannot be found, or are unable by

reason of age or other infirmity to give their testimony. the

depositions, or certified copies thereof, mav be used by either party.

subject to all legal objections, which shall be taken in the manner

prescribed in section 5687; but if the parties attend at the examina

tion, no objection to the form of an interrogatory can be made at the

trial, unless the same was stated at the examination.

§ 5712. Same effect as oral testimony. The deposition so

taken and read in evidence has the same effect as the oral testimony

of the witness and no other and every objection to the witness or to

the relevancy of any question put to him or answer given by him
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may be made in the same manner as if he was examined orally at the

trial.

§ 5713. Costs paid by whom. The applicant shall pay the

costs of all such proceedings.

C H A P T E R 2 0.

MOTIONS AND ORDER$.

§ 5714. Order defined. Every direction of a court or judge,

made or entered in writing, and not included in‘ a judgment, is denom

inated an order.

§ 5716. Motions defined. An application for an order is a

. motion.

§ 5716. Where heard. Motions upon notice may be heard by

a judge of a district court in which the action or proceeding is not

pending in the cases provided by law only, either in the district in

which the action or proceeding is pending or in an adjoining district:

but such motions when heard by the judge of the district in which

the action or proceeding is pending can be heard only in such

district.

§ 5717. Preferred motions. A motion to vacate or modify a

provisional remed and an appeal from an order allowing a pro

visional remedy s all have preference over all other motions and

appeals.

§ 5718. Order staying proceedings. Reference to take

testimony. No order to stay proceedings for a longer time than

twenty days shall be granted, except to stay proceedings under an

order or judgment appealed from or upon previous notice to the

adverse party. When any party intends to make or oppose a motion

in any court and it shall be necessary for him to have the affidavit of

any person, who shall have refused to make the same, such court may

by order appoint a referee to take the affidavit or deposition of such

person. Such person may be subpoenaed and compelled to attend

and make an afiidavit before such referee the same as before a referee

to whom it is referred to try an issue and the fees of such referee for

such service shall be three dollars per day.

5719. Order shall describe papers on which made.

W en an order of the district court is made, which under the laws

regulating appeals to the supreme court is an appealable order, such

order shall upon its face by apt words briefly describe the aflidavits,

documents, papers and evidence upon which the order is made and

the judges may at their discretion refuse to sign orders not so framed

and the supreme court may at its discretion dismiss any appeal from

an order which is not framed substantially in accordance with the

requirements of this section. - '

§ 5720. Orders without notice. Any order of the district

court made without notice to the adverse party may be vacated or

modified without notice by the judge who made it or the same may

be vacated or modified on notice in the manner in which other

motions are made.

§-508. C. Civ. I’.

,5 510, C. Cit‘. P.

§ 1. c. 235. 1893.

,5 510. (‘. ('|\‘. l’.

§ 1. L‘. H5. H93.

,3 510. (‘. Ch’. I‘.

§ 1. c. S5. 1893.

§510. (‘. Clv. I’.

§ l. c. :15. 159:4.
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§§11-<_‘-P1~"=l'- § 5721. Service of notice. V\'hen notice of motion is neces

‘ ' ' ‘ ' sary it must be served eight days before the time appointed for the

hearing, but the court or judge may by order to show cause prescribe

a shorter time. '

§_'>12.c.c|v. I‘. § 5722. Extension of time. The time within which any pro

ceedings in, an action must be had after its commencement, except

the time within which an appeal must be taken may be enlarged

upon an affidavit showing grounds therefor by a judge of the court.

The affidavit or a copy thereof must be served with a copy of the

order or the order may be disregarded.

C H A P T E R 2 1.

NOTICES AND FILING AND SERVICE OF PAPERS.

§-=1-1.0-<‘1\~. l'- § 5723. Notices must be in writing. Notices shall be in

writing; and notices and other papers may be served on the party or

attorney in the manner prescribed in the next three sections, when

not otherwise provided by this code.

§ 514- (‘-,(;1\'- l’- § 5724. How served. The service may be personal by delivery
am ( ' to the party or attorney on whom the service is required to be made;

or it may be as follows:

1.' If upon an attorney, it may be made during his absence from

his ofiice by leaving the paper with his clerk therein, or with a per

son having charge thereof; or when there is no person in the oflice.

by leaving it between the hours of six in the morning and nine in the

evening in a conspicuous place in the otfice; or if it is not open so as

to admit of such service, then by leaving it at the att0rney’s residence

with some person of suitable age and discretion.

2. If upon a party it may be made by leaving the paper at his

residence between the hours of six in the morning and nine in the

evening with some person of suitable age and discretion.

§ 5725. By mail. when. Service by mail may be made when

the person makin the service and the person on whom it is to be

made reside in di erent places between which there is a regular com

munication by mail.

§515_ (1 (‘|v_ p_ § 5726. Method of. In case of service by mail the paper must

be deposited in the post ofiice, addressed to the person on whom it is

to be served at his place of residence and the postage paid.

§ 515. C. Ch‘. '.

§.'S1T.(‘.('iv. 1-. § 5727. Same. Double time. W'hen the service is by mail it

shall be double the time required in cases of personal service, except

service of notice of trial which may be made sixteen days before the

day of trial including the day of service.

§51s,c.c|\-.1», § 5728. Personal. Eight days. Notice of a motion or other

“'““" proceeding before a court or judge, when personally served, shall be

given at least eight days before the time appointed therefor.

is 519, ('. Ch‘. P. § 5729. When notice unnecessary. \Vhen a defendant shall

11ot have demurred or answered, service of notice or papers in the

ordinary proceedings in an action need not be made upon him, unless
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he is imprisoned for want of bail, but shall be made upon him or his

attorney if notice of appearance in the action has been given.

§ 5730. Service on nonresident. When a plaintiff or a de- §52o,('.u\-.1-.

fendant who has demurred or answered, or gives notice of appearance

resides out of the state and has no attorney in the action the service

may be made by mail, if his residence is known; if not known, on the

clerk of the court for the party.

§ 5731. When summons and pleadings filed. The sum- §521.(‘.Clv. 1-.

rnons and the several pleadings in an action shall be filed with the

clerk within ten days after the service thereof respectively, or the

adverse party on proof of the omission shall be entitled without

notice to an order from a judge that the same be filed within a time

to be specified in the order or be deemed abandoned.

§ 5732. Service upon attorney. When a party shall have an §:s2z.c.c1v. 1'.

attomey in the action, the service of papers shall be made upon the

attorney instead of the party.

§ 5733. Certain process not included. The provisions of §521.C.(‘sv. 1-.

this chapter shall not apply to the service of a summons, or other

process, or of any paper to bring a party into contempt.

CH A P TER 2 2 .

DUTIES OF SHERIFIi'S AND CORONERS.

§ 5734. Service of papers. Whenever pursuant to this code §-'*'14'C-Ci\'-P

the sheriff may be required to serve or execute any summons, order

or judgment, or to do any other act, he shall be bound to do so in like

manner as upon process issued to him and shall be equally liable in

all respects for neglect of duty; and if the sheriff is a party, the

coroner shall be bound to perform the service, as he is now bound to

execute process when the sheriff is a party; and the provisions of this

code relating to the sheriff shall apply to coroners when the sherifl’ is

a party. The sheriffs and coroners of the several counties in which

the district courts are held shall have and exercise the same power

and authority in the service of papers and the execution of writs and

process of such courts in any county or place within the subdivision

of which this county forms a part as they have or can exercise in

their own county.
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CHAPTER 23.

MISCELLANEOUS PROVISIONS.

gszs. 0. cw. 1'. § 5735. Copy of lost papers. If any process, original plead

ings or any other paper is lost or withheld by any person the court

may authorize a copy thereof to be filed and used instead of the

original.

§526.C.Clv. 1-. § 5736. Undertakings, where filed. The various undertak

ings required to be given by this code must be filed with the clerk of

the court, unless the court expressly provides for a different disposi

tion thereof, except that the undertakings provided for in this code

for the claim and delivery of personal property shall after the justifi

cation of the sureties be delivered by the sheriff to the parties

respectively for whose benefit they are taken.

§,-,27,c, cw, 1-, § 5737. N0 ‘l'J'.t19 required ‘I90 8.md8.VitGB. It shall not be

necessary to entitle an aflidavit in the action, but an afiidavit made

without a title or with a defective title shall be as valid and

effectual for every purpose as if it was duly entitled, if it intelligibly

refers to the action or proceeding in which it is made.

§:'3,g,(',c|v,1', § 5738. Consolidating actions. VVhen two or more actions

are pending at one time between the same parties and in the same

court upon causes of action which might have been joined, the court

' may order the actions to be consolidated.

4:529. (‘. (‘ha 1-. § 6739. When action deemed pending. An action is deemed

to be pending from the time of its commencement until its final

determination upon appeal, or until the time for appeal has passed.’

unless the jud ment is sooner satisfied.

c.<-rm-. § 6740. O erk’s register of actions. The clerk must keep

among the records of the court a register of actions. He must enter

therein the title of the action with brief notes under it from time to

time of all papers filed and proceedings had therein.

CHAPTER 24.

ACTIONS IN PLACE OF SCIRE FACIAS, QUO WARRANTO

AND OF INFORMATION IN THE NATURE

OF QUO WARRANTO.

_sau.c._c1v.1». § 5741. Remedies obtainable by action instead of writ.

‘"“ ‘L The remedies formerly attainable by the writ of scire facias, the writ

of quo warranto and proceedings by information in the nature of quo

warranto may be obtained by civil action in the district court under

the provisions of this chapter and of chapter 26.

§ 5742. Who p1a.intifi'. VVhen the action is prosecuted by the

attorney general, the state of North Dakota shall be plaintiff; when it is

prosecuted by a private person, such person shall be the plaintiff

therein and the proceedings in such action shall be the same as in an

action by a private person, except as otherwise specially provided.
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§ 5743. Against usurping oficer, etc. An action may be

commenced by the state, or any person who has a special interest i11

the action, against the parties offending in the following cases:

_1. \Vhen any person shall usurp, intrude into or unlawfully hold

or exercise any public office, civil or military, or any franchise

within this state, or any office in a corporation created by the author

ity of this state; or,

2. \\'hen any public oflicer, civil or military, shall have done or

suffered an act whidi by the provisions of law shall make a forfeiture

of his office; or, -

\Vhen any association or number of persons shall act within

this state as a corporation without being duly incorporated.

§ 5744. Security for costs from private party. Before

commencing an action under this chapter at the request of a party

having an interest therein the attorney general may require as a con

dition of commencing the same, that satisfactory security be given to

indemnify the state against costs and expenses which may be incurred

therein. '

§ 5745. Complaint for usurping oflice. Arrest of defend

ant. The complaint in an action commenced against a person for

usurping an office in addition to the statement of the cause of action

may also set forth the name of the person rightfully entitled to the

office with a statement of his ri ht thereto; and in such case upon

proof by affidavit that the defendant has received fees or emoluments

belonging to the office and by means of his usurpation thereof, an

order may be granted by the judge of the court for the arrest of such

defendant and holding him to bail: and thereupon he shall be arrested

and held to bail in the manner and with the same effect and subject

to the same rights and liabilities as in other civil actions in which

the defendant is subject to arrest.

S 5746. What judgment shall include. In every such case

judgment shall be rendered upon the right of the defendant and also

upon the right of the party so alleged to be entitled, or only upon the

right of the defendant as justice shall require.

§ 5747. When claimant takes offlce. If judgment is rendered

upon the right of the person so alleged to be entitled and the same is

in favor of such person he shall be entitled after taking the oath of

office and executing such official bond as may be required by law to

take upon himself the execution of the otfice; and it shall be his duty

immediately thereafter to demand of the defendant in the action all

the books and papers in his custody or within his power, belonging

to the office from which he shall have been excluded.

§ 5748. Refusal to deliver. Punishment. If the defend

ant refuses or neglects to deliver any of the books or papers, demanded

as prescribed in the last section, he is guilty of a misdemeanor; and

the court, or a judge thereof, may by order put the person entitled to

the office in possession thereofand of all the books and papers belong

ing thereto; and any party refusing to deliver the same, when ordered

as aforesaid, shall be punished as for a contempt.

6749. Damages for usurpation. If judgment is rendered

upon the right of the person so alle ed to be entitled in favor of such

person, he may recover by action t e damages which he shall have

sustained by reason of the usurpation by the defendant of the office

from which such defendant has been excluded.

§ .’>:!4. C.'('l\'. P.

am'd.

§ 535. C. C-tv. I’.

am‘d.

§ C. ('i\'. l’.

am'<l.

Q53?‘ C. Giv. 1’.

9 ass. 0. cw. v.

§539. (‘. (‘ha 1'.

am'<l.

Q 540. C. Ch‘. l’.
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5' 541, C. Ch‘. l‘.

§ 542, C. Clv. I’.

amll.

§ 5759. Joinder Ofseveral claimants. When several persons

claim to be entitled to the same office or franchise, one action may be

brought a ainst all such persons, in order to try their respective rights

to such o ce or franchise. -

§ 5751. Judgment against intruder. When a defendant

against whom such action shall have been commenced shall be ad

judged guilty of usurping, intruding into or unlawfully holding or

exercising any office. franchise or privilege, jud ment shall be ren

dered that he be excluded from such ofiice, franch se or privilege and

also that the plaintiff recover costs against him. The court may also

in its discretion impose upon such defendant a fine not exceeding five

thousand dollars, which fine when collected shall be paid into the

treasury of the state to the credit of the school fund.

CHAPTER 25.

ACTIONS BY THE STATE TO ANNUL PATENTS.

§ 5752. When authorized. Duty of attorney general.

The state may bring an action to vacate or annul letters patent for

lands anted by this state in either of the followin cases:

1. Tahen they were obtained by means of a fraudulent su gestion

or concealment of a material fact made by or with the know edge or

consent of the person to whom they were issued.

2. When they were issued in ignorance of a material fact or through

mistake.

3. When the patentee, or those claiming under him, have done or

omitted an act in violation of the terms and conditions upon which

the letters patent were granted, or have by any other means forfeited

the interest acquired under the same.

VVhenever the attorney general has good reason to believe that any

act or omission specified in this section can be proved and that the

person to be made defendant has no sufficient legal defense, he must

commence such an action.
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C H A P T E R 2 6 .

ACTIONS BY AND AGAINST CORPORATIONS.

ARTICLE 1. — GENERAL PROVISIONS.

§ 5763. Averments as to incorporation. In an action by or

against a corporation the complaint must aver that the plaintiff or the

defendant as the case may be is a corporation. If incorporated under

any law of this state, that fact must be averred; if not so incorporated,

an averment that it is a foreign corporation is sufficient. The com

plaint need not set forth or specially refer to any act or proceeding by

or under which the corporation was formed.

§ 5754. When plaintifi‘ not required to prove existence.

In an action by or against a corporation the plaintifl’ need not prove

upon the trial the existence of the corporation, unless the answer is

verified and contains an allegation, positive and not upon information

and belief, that the plaintiff or the defendant, as the case may be, is

not a corporation. -

§ 5755. When misnomer waived. In actions or proceedings

by or against corporations the defendant is deemed to have waived

any mistake in the statement of the corporate name, unless the mis

nomer is pleaded in the answer or other pleading in the defendant’s

behalf.

§ 6766. Foreign corporation may sue, defend, etc. A

corporation created by or under the laws of any other state, territory

or country or of the United States may prosecute or defend an action

or proceeding in the courts of this state in the same manner as cor

porations created under the laws of this state, except as otherwise

specially prescribed by law. But such foreign corporation cannot

maintain any action_ founded upon an act or upon any liability or

obligation, express or implied, arising out of or made or entered into

in consideration of any act which the laws of this state forbid a cor

poration or any association of individuals to do without express

authority of law.

§ 5757. Against foreign corporation which has ceased to

exist. An action for the recovery of money may be commenced and

prosecuted to judgment against a corporation created by or under the

laws of any other state, territory or country, or of the United States,

although such corporation may have ceased from any cause whatever

to act in whole or in part as a corporation, in the same manner as

though it had not so ceased to act; and satisfaction of the judgment may

be enforced out of any property in this state which such corporation

owns or has an interest in or would own or have an interest in, had

the same not ceased to act as aforesaid, whether held or controlled by

such corporation or by any person or agent for its use and benefit in

whole or in part. or by a trustee or assignee for the creditors of such

corporation appointed under or deriving his authority from the laws

of any other state, territory or country, and an attachment issued in

such action may be executed on any such property.

§ 1, c. 3'2 1885.

am’d.
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Aarrcms 2.~Ac'r1o1~:s Acamsr OFFICERS.

§ 5758. For What authorized. An action may be maintained

against one or more trustees, directors, mana ers or other ofiicers of a

corporation to procure a judgment for the ollowing purposes or so

much thereof as the case requires: '

1. Compelling the defendants to account for their oflicial conduct

in the management and disposition of the funds and property com

mitted to their charge.

2. Compelling them to pay to the corporation which they represent

or to its creditors any money, and the value of any property which

they have acquired to themselves or transferred to others or lost or

wasted by violation of their duties, or to transfer any such property

held by them to the corporation.

3. Suspending a defendant from exercising his ofiice, when it

appears that he has abused his trust.

4. Removing a defendant from his otfice upon proof or conviction

of misconduct and directing a new election to be held by the body or

board duly authorized to hold the same in order to fill the vacancy

created by the removal or when there is no such body or board, or

when all the members thereof are removed, directing the removal to

be reported to the secretary of state, who may fill the vacancy.

5. Setting aside an alienation of property made by one or more trus

tees, directors. managers or other ofiicers of a corporation, contrary to

a provision of law or for a purpose foreign to the lawful business and

objects of the corporation, when the alienee knew or had notice of the

purpose of the alienation.

6. Restraining and preventing such alienation, when it is threat

ened, or when there is good reason to apprehend that it will be made.

§ 5759. Who may bring. An action may be commenced as

prescribed in the last section by the state, or, except when the action

is brought for the purpose specified in subdivisions 3 and 4 of said

section, by a creditor of the corporation, or by a trustee, director.

manager or other oflicer of the corporation, having a general superin

tendence of its concerns, or by a stockholder of the corporation upon

the neglect or refusal of such officer so to do at the request of such

stockholder.

§ 5760. Visitorial power not divested. This article does

not divest or impair any visitorial power over a corporation which is

vested by a statute in a public ofiicer or board.

ARTICLE 3.—Ac'r1oNs Aoamsr INSOLYENT CORPORATIONS.

- § 5761. When action maintainable to sequestrate cor

porate property. VVhenever a judgment shall be obtained against

any corporation incorporated under the laws of this state and an

execution issued thereon shall have been returned unsatisfied in

whole or in part, the judgment creditor or his legal representative

may maintain an action to procure a judgment sequestrating thc_

property of a corporation and providing for a distribution thereof.

§ 6762. When action dissolve maintainable. In either

of the following cases, an action to procure a judgment dissolving a

(-n1'p0I'ati0l1. created by or under the laws of this state, and forfeiting
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its corporate rights, privileges and franchises, may be maintained as

prescribed in the next section: '

1. Vt'hen the corporation has remained insolvent for at least one

*ear. .

3 2. When it has neglected or refused for at least one year to pay

and discharge its notes or other evidences of debt.

3. When it has suspended its ordinary and lawful business for at

least one year.

-L. If it has banking powers or power to make loans on pledges or

deposits, or to make insurances, when it becomes insolvent or unable

to pay its debts, or shall neglect or refuse to pay its notes or evi

dences of debt on demand, or has violated any provisions of the law

by or under which it was incorporated or of any other law binding

upon it.

§ 5763. Who may commence. The action specified in the last

section shall be brought by the state. And whenever a creditor or

stockholder of an corporation submits to the attorney general a writ

ten statement of acts, verified by oath, showin grounds for an action
under the provisions of the last section, amgl the attorney general

omits for thirty days after such submission to commence an action

specified in the last section, then, and not otherwise, such creditor or

stockholder may apply to the proper court for leave to commence

such an action and on obtaining leave may maintain the same accord

ingly. '

§ 5764. When injunction granted. In an action brought as

prescribed in this article, the court, or a judge thereof, may upon

proof of the facts authorizing the action to be maintained grant an

injunction, restraining the corporation and its trustees, directors,

managers and other ofiicers from collecting or receiving any debt or

demand and from paying out or in any way transferring or delivering

to any person any money, property or effects of the corporation dur

ing the pendency of the action, except by express permission of the

court. VVhen the action is brought to procure the dissolution of the

corporation the injunction may also restrain the corporation and its

trustees, directors, managers and other officers from exercising any

of its corporate rights, privileges or franchises during the pendency

of the action, except by express permission of the court. The pro

visions of article 3 of chapter 9 of this code, relating to granting,

vacating and modifying an injunction apply to an injunction granted

as prescribed in this section.

§ 5765. When receiver appointed. Powers of. The court

may in any stage of an action under the preceding provisions of this

article appoint one or more receivers to take charge of the property

and effects of such corporation and to collect, sue for and recover the

debts and demands that may be due and the property that may belon

to such corporation, who shall in all respects possess the powers and

authority conferred and be subject to all the obligations imposed

upon receivers in other cases, and in all respects be subject to the

control of the court.

§ 5766. Action proceeds to judgment though creditor

brmging settles. \/Vhenever an action shall have been brought

against a corporation under the provisions of this article the court

shall, if the proof is suflioient, proceed to final judgment in such case,

dissolvin such corporation and forfeiting its corporate rights, priv

ileges an franchises. notwithstanding such creditor may settle with
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such corporation: and in all such cases any creditor or the attorney

eneral shall have the ri ht to appear and prosecute such action.

he original plaintiff shal not be liable for the costs of such further

prosecution-, but the creditor continuing the same, or the state, in ease

it is continued by the attorne general shall be liable therefor.

§ 5767. When stockho ders, etc., made defendants. In an

action against a corporation upon a claim for which its stockholders,

directors, trustees or other ofiicers, or any of them, are liable by law in

any event or contingency, one or more or all of the persons so liable

may be made parties defendant by the original or by an amended or

supplemental complaint; and their liability may be declared and

enforced by the judgment in such action.

§ 5768. When made defendants after judgment against

corporation. If any creditor of a corporation whose directors, trus

tees or other oflicers or stockholders are liable for the payment of his

demand desires to make them, or one or more of them, parties to the

action after a judgment therein against the corporation, he may do so

by filing a supplemental complaint against them founded upon such

judgment.

§ 5769. Action against stockholders, etc. Whenever any

creditor of a corporation shall seek to charge the directors, trustees

or other otficers or stockholders thereof on account of any liability

created by law, he may commence and maintain an action for that

purpose in the district court and may at his election join the corpora

tion in such action. _

§ 5770. Procedure therein. The court shall proceed therein

as in other cases, and when necessary shall cause an account to be

taken of the property and debts due to and from such corporation

and appoint one or more receivers, who shall- possess all the powers

conferred and be subject to all the obligations imposed on receivers

by the provisions of section 5765; but if upon the filing of the answer

or upon the taking of such account it shall appear that the corpora

tion is insolvent and that it has not property or effects to satisfy

such creditor, the court may without appointing any receiver, pro

ceed to ascertain the respective liabilities of such directors, trustees

or other officers and stockholders and enforce the same by its judg

ment as in other cases.

§ 6771. Distribution of property. Upon a final judgment

being rendered in any action under this article, the court shall cause

a just and fair distribution of the property of such corporation and

of the proceeds thereof to be made in the order prescribed in section

5779.

§ 5772. When payments enforced against stockholders,

etc. In all cases in which the directors or other officers of a corpora

tion, or the stockholders thereof shall have been made parties to an

action in which judgment shall be rendered, if the property of such

corporation shall be insufiicient to discharge its debts, the court shall

proceed to compel each stockholder to pay in the amount due and

remaining unpaid on the shares of stock held by him, or so much

thereof as shall be necessary to satisfy the debts of the corporation.

If the debts of the corporation, or any part thereof, shall still remain

unsatisfied, the court shall proceed to ascertain the respective liabil

ities of the directors or other oflicers and of the stockholders and

adjudge the amount payable by each and enforce the judgment as in

other cases. ~
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§ 5773. Suits by othercreditorsrestrained. Allcreditors

required to come in as parties. Whenever any action shall be

commenced against any corporation, its directors, trustees or other

officers, or its stockholders according to the provisions of this article

the court may by injunction on the application of either party and at

any stage of the proceedings restrain all proceedings by any other :

creditor against the defendants in such action; and whenever it shall

appear necessary or proper may order notice to be published in such

manner as the court shall direct, requiring all the creditors of such

corporation to exhibit their claims and become parties to the action

within a reasonable time not less than three months from the first

publication of such notice and in default thereof such creditors shall

be precluded from all benefit of the judgment which shall be made in

such action and from any distribution which shall be made under

such judgment.

§ 5774. Discovery compelled. In every such action the

court may compel such corporation to discover any stock, property,

things in action or effects alle ed to belong or to have belonged to

it, the transfer and disposition t ereof and the consideration and all

the circumstances of such distribution. Every officer, employee,

agent or stockholder of such corporation and every person to whom

it shall be alleged that any transfer of property or effects of such

corporation has been made, or in whose possession or control the

same is alleged to be, may be compelled in the discretion of the

court to testify in relation thereto and to answer any questions

touching the transfer or possession of such property or effects,

although such answer may expose the corporation of which he is a

member to a forfeiture of its corporate rights, or any of them, or may

tend to criminate such witness or subject him to a penalty 01'

forfeiture; but no person shall be prosecuted or subjected to any

penalty or forfeiture for or on account of any transaction, matter or

thing concerning which he may testify or produce evidence, docu

mentary or otherwise, before the court on such examination; provided,

that no person so testifying shall be exempt from prosecution and

punishment for perjury committed in so testifying.

ARTICLE 4.—PaocEE1>1Nos TO ANNUL Coaromrross.

§ 5775. By whom brought. An action may be brought by

the state against a corporation created by or under the laws of this

state for the purpose of vacating or annulling the existence of such

corporation on the ground that its incorporation or the renewal thereof

was procured upon some fraudulent suggestion or concealment of a

material fact by the persons incorporating or by some of them, or with

their knowledge and consent.

§ 5776. Same. Causes for bringing. An action may be

brought by the state or by any private person in the name of the

state on leave granted therefor by the district court upon cause shown

for the purpose of annulling the existence of any corporation created

by or under the laws of this state, except a municipal corporation,

whenever any such corporation shall:

1. Offend against any of the provisions of any law by or under

which it shall have been created, altered or renewed; or,

1045



§§ 5777-5779 CODE OF CIVIL PROCEDURE. A ctions by and

- 2. Violate the provisions of any law by which such corporation

shall have forfeited its corporate rights, privileges and franchises‘ by

abuse of its powers; or,

3. \/Vhenever it shall have forfeited its privileges or franchises by

failure to exercise its powers; or,

4. VVhenever it shall have done or omitted any act which amounts

to a surrender of its corporate rights, privileges or franchises: or,

5. \Vhenever it shall exercise franchises or privileges not con

ferred upon it by law.

§ 5777. Attorney general to bring; who may, if he re

fuses. Whenever the attorney general shall have reason to believe

that any of the acts or omissions specified in the preceding section

can be established by proof, he shall apply for leave and upon leave

granted bring such action in every case of public interest and in

every other case in which satisfactory security shall be given to

indemnify the state against the costs and expenses which may be

incurred therein. In case the attorney general on application shall

refuse to bring such action leave to bring the same by a private

person shall be granted only on notice to the attorney general and

the proposed defendant; and the court on granting leave in such

case may require the prosecutor to give adequate security to the state

to indemnify it and the defendant against all taxable costs therein.

§ 5778. When notice given to corporation. Upon the

application by the attorney general to bring any such action the

court may in its discretion direct notice of such application to be

given to the corporation previous to the hearing and may hear the

corporation in opposition thereto.

. § 6779. What judgment shall provide. Receiver. Dis

trlbution of property. If in any such action it shall be adjudged

that a corporation has forfeited its corporate rights, privileges and

franchises, judgment shall be rendered that such corporation be ex

cluded from such corporate rights, privileges and franchises and be

dissolved; and thereupon the afl"airs of said corporation shall be

wound up by and under the direction of a receiver to be appointed by

the court and its property sold and converted into money; and the

proceeds after paying the costs and expenses shall be distributed in

the following order:

1. For the payment of taxes and debts due the United States. the

state of North Dakota and any county, town or village therein.

2. For the payment of the legal and equitable liens upon the

property of such corporation in the order of their priority.

3. The wages of laborers and employees accruing within six months

previous to the commencement of the action.

4. For the payment of the other just debts of the corporation.

5. The residue of such moneys, if any, shall be distributed among

the stockholders thereof.

When any corporation shall be adjudged to have exercised a fran

chise or privilege not conferred on it by law, the court may in its dis

cretion instead of rendering a judgment as above provided in this

section render a judgment that such corporation be excluded from

exercising such franchise or privilege and that the plaintifl’ recover

costs and may also, in either case in its discretion, fine such corpora

tion in a sum not exceeding two thousand dollars to be collected and

paid into the state treasury.
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§ 5780. How and when receiver appointed. If such an

action is pending in the district court the receiver shall be appointed

by the jud ment of dissolution, or by a subsequent order founded

thereon. f it shall be pending in the supreme court, then upon the

entry of such judgment of dissolution the attorney general shall

forthwith commence an action in the proper district court for the

appointment of such receiver and the winding up of the affairs of

such corporation; and such corporation shall, notwithstanding such

judgment of dissolution, be deemed to exist until a receiver shall be

appointed, qualified and duly invested with the property of such cor

poration, but shall not be able to do any act or thing, other than to

make over and transfer its assets to such receiver.

§ 6781. Application of preceding sections. The provisions

of the two precedin sections so far as they relate to the distribution

of the property of the corporation and actions to appoint receivers

therefor shall apply to any corporation when the law under which it

exists is repealed. .

§ 5782. I-Iow costs paid. The necessary costs and disburse

ments, incurred in commencing and prosecuting such action by the

attomey general in the name of the state, shall, when certified to by

him, be audited by the state auditor and paid out of the state treas

ury. The receia/er in such actions or the attorney general in case

such moneys shall be delivered to him by such receiver shall repay to

the state treasurer any money advanced by the state on account of

such costs and disbursements.

§ 5783. Where judgment roll filed. Upon the rendition of

such judgment against a corporation, other than an insurance cor

poration, or for vacating or ann_u1ling letters patent, the attorne en

eral shall cause a copy of the judgment roll to be forthwith filed in

the office of the secretary of state. If such judgment is against an

insurance corporation,a copy of the judgment roll shall be filed in

the otfice of the commissioner of insurance.

§ 5784. Does not apply to certain corporations. The pro

visions of this chapter shall not extend to corporations organized

under the laws of this state for educational, charitable, religious or

cemetery purposes.

C H A P T E R 2 7 .

ACTIONS TO RECOVER PENALTIES AND FORFEITURES.

§ 6785. What forfeitures recoverable in civil action. In

all cases not otherwise specially provided for by law, when a forfeiture

shall be incurred by any person, and the act or omission for which

the same is imposed shall not also be a misdemeanor, such forfeiture

may be sued for and recovered in a civil action. When such act or

omission is punishable by fine and imprisonment, or by fine or

imprisonment, or is specially declared by law to be a misdemeanor, it

shall be deemed a misdemeanor within the meaning of this chapter.

The word-forfeiture as used in this chapter shall include any penalty
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in money or goods, other than a fine, imposed by law as a punishment

for crime.

§ 5786. By whom action brought. Such action shall be

brought as follows:

1. If the entire recovery is payable to the state by the attorney

general or the state’s attomey of the proper county in the name of

the state.

2. If the entire recovery is payable to a public corporation the

action shall be brought in the name of such corporation by its proper

legal officer.

3. If the recovery is payable partly to the state or a public corpora

tion and artly to an individual, an action may be brought by such

individua or by the state or public corporation, as the case may be,

or by such individual and the state or public corporation.

§ 6787. Procedure same as civil action. What complaint

to allege. The summons, pleadings and proceedings therein shall

be the same as in a civil action. It shall be sufficient to allege in the

complaint that the defendant is indebted to the plaintiff in the amount

of the forfeiture claimed according to the provisions of the statute

which imposes it, specifying the section and chapter containing such

statute. And when such section imposes a forfeiture for several

offenses or delinquencies, it shall specify the particular offense or

delinquency for which the action is brought, with a demand for judg

ment for the amount of such forfeiture. In case the defendant is not

a resident of the state an attachment may be issued in such action in

like manner as in ordinary civil actions against nonresidents. Any

such action may be brought for and the jud ment therein may include

as many forfeitures as the defendantmay ave incurred prior to its

commencement.

§ 5788. Complaint for forfeited goods. In an action brought

to recover goods or other things forfeited by the provisions of any

statute, it shall be suflicient to allege in the complaint, that such

goods or other things have been forfeited, specifying the section and

chapter containining such statute with a demand of judgment for the

delivery of such goods or other things or the value thereof.

§ 5789. When for highest sum specified. When a forfeit

ure is imposed, not exceeding a specific sum, or when it is not less

than one sum nor more than another, the action may be brought for

the highest sum specified; a judgment may be rendered for such sum

as the court or jury shall assess or determine to be proportionate to

the ofiense.

S 5790. What judgment shall direct. In all cases when

judgment is recovered pursuant to this chapter, it shall also include

the costs of the action, and it shall direct that if the same is not paid,

the defendant shall be committed to the county jail of the proper

county there to be imprisoned for a specified time, not exceeding six

months, which period shall be fixed by the court in view of all the cir

cumstances of the case, or until otherwise discharged pursuant to law.

In such cases a commitment shall issue as in ordinary criminal actions;

This section shall not prevent the enforcement of any such judgment

by execution at any time within one year from its rendition.

? 5791 . Forfeitures by ordinance, etc., how recovered.

Al forfeitures imposed by any by-law, ordinance or regulation of any

town, city or village, or of any corporation organized under the laws

of this state, when special provision is not otherwise made by law for
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their recovery or punishment provided for, the act or omission for

which they are imposed may be sued for and recovered, pursuant to

this chapter. It shall be sufficient to allege in the complaint that

the defendant is indebted to the plaintiff in the amount of the for

feiture claimed, specifying the by-law, ordinance or re ulation which

imposes it. And when such by-law, ordinance or regu ation imposes

a penalty or forfeiture for several otfenses or delinquencies it shall

specify the particular offense or delinquency for which the action is

brought with a demand for a judgment for the amount of such for

feiture. All money collected on such judgment shall be paid to the

treasurer of such town, city,.village or corporation.

§ 5792. . To whom moneys collected paid. All moneys col

lected on account of any judgment under the provisions of this

chapter, except such as are payable by law to an individual shall be

paid by the officer collecting the same to the treasurer of the state, or

of the county, town, city or village entitled thereto as the case may

be within twenty (lays after its collection or receipt by him; and in

case of any neglect or failure in such payment the treasurer to whom

such money should be paid may sue and collect the same of such

officer by action in his name of ofiice and upon the oflicial bond of

such ofiicer, if any he has given, with interest at the rate of twelve

per cent per annum from the time it should have been so paid.

§ 5793. City, etc., treasurers to collect forfeitures from

justices. Every town, village and city treasurer shall demand of

and recover from each justice of the peace or police magistrate of his

town, village or city respectively all moneys received by such justice

upon judgments rendered by him in actions under this chapter and

every such justice shall on demand of such treasurer produce to him

his docket for examination and all process and papers concerning or

in such actions. In case of refusal or neglect by such justice to pay

over promptly such moneys upon such demand, such treasurer shall

institute an action therefor in his name of otfice against such justice

and his sureties upon his otficial bond.

§ 5794. Property forfeited to state. VVhenever by the pro

visions of law any property, real or personal, shall be forfeited to the

state, or to any officer for its use, an action for the recovery of such

property alleging the ground of the forfeiture may be brought by the

attorney general or by the state’s attorney of the county in which the

action is triable in any court having jurisdiction thereof.
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CHAPTER 28.

ACTION FOR THE PARTITION OF REAL PROPERTY.

5795. When may be brought. When several co-tenants

ho d and are in possession of real property as partners, joint tenants

or tenants in common in which one or more of them have an estate of

inheritance, or for.life or lives, or for years. an action may be brought

by one or more of such persons for a partition thereof according to

the respective rights of the persons interested therein and for a sale

of such property or a part thereof, if it appears that a partition can

not be made without great prejudice to the owners.

§ 5796. What complaint must show. The interests of all

persons in the property, whether such persons are known or unknown.

must be set forth in the complaint specifically and particularly as far

as known to the plaintifl’; and if one or more of the parties or the

share or quantity of interest of any of the parties is unknown to the

plaintiff, or is uncertain, or contingent, or the ownership of the

inheritance depends upon an executory devise, or the remainder is a

contingent remainder so that such parties cannot be named, that fact

must be set forth in the complaint.

§ 5797. Only lienors of record. No person having a convey

ance of, or claiming a lien on the property, or some part of it, need.

be made a party to the action, unless such conveyance or lien appears

of record.

§ 5798. Lis pendens required. Immediately after filing the

complaint in the district court the plaintifl’ must record in the oflice

of the register of deeds of the county, or of the several counties in

which the property is situated a notice of the pendency of the action,

containin the names of the parties, so far as known, the object of the

action an a description of the property to be affected thereby. From

the time of filing such notice for record all persons shall be deemed

to have notice of the pendency of the action.

§ 5799. To whom summons directed. The summons must

be directed to all the joint tenants and tenants in common and all

persons having an interest in or any lien of record by mortgage,

judgment or otherwise upon the property or upon any particular por

tion thereof; and generally to all persons unknown or who have or

claim any interest in the property.

§ 5800. Service by publication. VVhen service of the sum

mons is made by publication, the summons as published must be

accompanied by a notice that the object of the action is to obtain a

partition of the property, which is the subject of the action, briefly

describin the same.

§ 580 . Requisites of answers. The defendants who have

been personally served with the summons and a copy of the com

plaint, or who have appeared without such service must set forth in

their answer, fully and particularly the origin, nature and extent of

their respective interests in the property; and if such defendants

claim a lien on the property by mortgage, judgment or otherwise

they must state the original amount and date of the same, and the

sum remaining due thereon; also whether the same has been secured

in any other way or not: and if secured, the nature and extent of such

security or they are deemed to have waived their right to such lien.
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§ 5802. Title, proofs and judgment. The rights of the sev

eral parties, plaintifl’ as well as defendant, may be put in issue, tried

and determined in such action; and when a sale of the premises is

necessary the title must be ascertained by proof to the satisfaction of

the court before the judgment of sale can be made; and when service

of the complaint has been made by publication, like proof must be

required of the right of the absent or unknown parties before such

judgment is rendered-, except that when there are several unknown

persons, having an interest in the property, their rights may be con

sidered together in the action as not between themselves.

§ 6803. When partial partition adjudged. Whenever from

any cause it is in the opinion of the court impracticable or highly

inconvenient to make a complete partition in the first instance among

all the parties in interest, the court may first ascertain and determine

the shares or interest respectively held by the original co-tenants and

thereupon adjud e and cause a partition to be made, as if such original

co-tenants were t e parties and sole parties in interest and the only

parties to the action and thereafter may proceed in like manner to

adjudge and make partition separately of each share or portion so

ascertained or allotted as between those claiming under the original

tenant to whom the same shall have been so set apart, or may allow

them to remain tenants in common thereof as they may desire.

§ 5804. Referee to determine outstanding liens. If it

appears to the court by the certificate of the register of deeds, or clerk

of the district court, or by the sworn or verified statement of any

person who may have examined or searched the records that there are

outstanding liens or incumbrances of record upon such real property,

or any part or portion thereof, which existed and were of record at

the time of the commencement of the action and the persons holding

such liens are not made parties to_ the action, the court must either

order such persons to be made parties to the action, by an amend

ment or supplemental complaint, or appoint a referee to ascertain

whether or not such liens or incumbrances have been paid or, if not

paid, what amount remains due thereon, and their order among the

liens or incumbrances severally held by such persons and the parties

to the action, and whether the amount remaining due thereon has been

secured in any manner and if secured the nature and extent of the

security.

§ 6,805. Notice to appear before referee. Service. Report.

The plaintiff must cause a notice to be served a reasonable time pre

vious to the day for appearance before the referee, appointed as pro

vided in the preceding section, on each person having outstanding

liens of record, who is not a part to the action, to appear before the

referee at a specified time and place to make proof by his own afli

davit or otherwise of the amount due or to become due contingently

or absolutely thereon. In case such person is absent or his residence

is unknown, service may be made by publication or notice to his agent

under the direction of the court in such manner as may be proper.

The report of the referee must thereupon be made to the court and

must be confirmed, modified or set aside and a new reference ordered

as the justice of the case may require.

§ 5806. -S8-16 or partition. If it is alleged in the complaint

and established by evidence, or if it appears by the evidence without

such allegation in the complaint to the satisfaction of the court. that

the property, or any part of it, is so situated that partition cannot be

§ 55-'1. (‘. (‘l\'. l‘.

\

§556, C. (‘l\‘. l’.

,5 557. (‘. Ch‘. P.

§5.1~.L‘.Ci\'. I’.

§ 559. 0. on-. I’.
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made without reat prejudice to the owners, the court may order a

sale thereof. Otherwise upon the requisite proof being made it must

order a partition according to_ the respective rights of the parties as

ascertained by the court and appoint three referees therefor; and

must designate the portion to remain undivided for the owners whose

interests remain unknown or are not ascertained.

§ 5807. Method and rule of partition. In making the par

tition referees must divide the property and allot the several portions

thereof to the respective parties. quality and quantity relatively con

sidered, according to the respective rights of the parties as deter

mined by the court, pursuant to the provisions of this chapter, desig

nating the several portions by proper landmarks and may employ a

surveyor with the necessary assistants to aid them. Before making

partition or sale the referees may, whenever it will be for the

advantage of those interested, set apart a portion of the property for

a way, road or street and the portion so set apart shall not be assigned

to any of the parties, or sold, but shall remain an open and public

way, road or street, unless the referees shall set the same apart as a

private way for the use of the parties interested, or some of them.

their heirs or assigns, in which case it shall remain such private way.

§ 5808. Referee’s report. The referees must make a report of

their proceedings, specifying therein the manner in which they

executed their trust and describing the property divided and the share

allotted to each party with a particular description of each share.

§ 5809. Judgment on report. Eifect of. The court may

confirm, change, modify or set aside the report and, if necessary,

appoint new referees. Upon the report being confirmed judgment

must be rendered that such partition be effectual forever, which judg

ment is binding and conclusive:

1. On all persons named as parties to the action and their legal

representatives, who have at the time an interest in the property

divided, or any part thereof, as owners in ee, or as tenants for life, or

for years, or as entitled to the reversion, remainder or the inheritance

of such property, or any part thereof, after the determination of a

particular estate therein, and who by any contingency may be entitled

to a beneficial interest in the property, or who have an interest in any

undivided share thereof as tenants for years or for life.

2. On all persons interested in the property, who may be unknown,

to whom notice has been given in the action for partition by publica

tion.

3. On all other persons claiming from such parties or persons, or

either of them.

And no judgment is invalidated by reason of the death of any

party before final judgment or decree: but such judgment or decree is

as conclusive against the heirs, legal representatives or assigns of such

decedent as if it had been entered before his death.

§ 5810. What tenants not affected. The judgment does not

affect tenants for years, less than ten, to the whole of the property

which is the subject of the partition.

§ 581 1. Payment of expenses. The expenses of the referees,

including those of a surveyor and his assistants, when employed.

must be ascertained and allowed by the court, and the amount thereof,

together with the fees allowed by the court in its discretion to the

referees, must be apportioned among the different parties to till’

action equitably.
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' § 6812. Liens follow owner’s share. When the lien is on an

undivided interest or estate of any of the parties, such lien, if par

tition is made, shall thenceforth be a charge only on the share

assigned to such party; but such share must first be charged with its

just proportion of the costs of the partition, in preference to such

lien.

§ 5813. Certain estates set 0fi'. \Vhen a part of the prop

erty only is ordered to be sold, if there is an estate for life or years,

in an undivided share of the whole property, such estate may be set‘

off in any part of the property not ordered to be sold.

§ 5814. How proceeds of incumbered property applied.

The proceeds of the sale of incumbered property must be applied

under the direction of the court as follows: '

1. To pay its just proportion of the general costs of the action.

2. To pay the costs of the reference.

To satisfy and cancel of record the several liens in their order

of priority, by payment of the sums due and to become due; the

amount due to be verified by affidavit at the time of payment.

4. The residue among the owners of the property sold, according

to their respective shares therein.

§ 5815. Lienor having other security. Whenever any part

to an action who holds a lien upon the property, or any part thereo ,

has other security for the payment of the amount of such lien the

court may, in its discretion, order such security to be exhausted before

distribution of the proceeds of sale, or may order a just deduction to

be mafde from the amount of the lien on the property on account

thereo .

§ 5816. Distribution by referee. The proceeds of sale and

the securities taken by the referees, or any part thereof, must be dis

tributed by them to the persons entitled thereto, whenever the court

so directs. But in case no direction is given all of such proceeds

and securities must be paid into court, or deposited therein, or as

directed by the court.

§ 5817. Part of action continued. When the proceeds of

the sale of any share or parcel belonging to persons who are parties

to the action, and who are known, are paid into court the action may

be continued as between such parties for the determination of their

respective claims thereto, which must be ascertained and adjudged by

the court. Further testimony may be taken in court, or by a referee,

at the discretion of the court, and the court may, if necessary, require

such parties to present the facts or law in the controversy by pleading

as in an original action.

§ 5818. HOW sales made. All sales of real property made by

referees under this chapter must be made at public auction to the

highest bidder upon notice published in the manner required for the

sale of real property on execution. The notice must state the terms

of sale and if the property, or any part of it, is to be sold subject to a

prior estate, charge or lien, that must be stated in the notice.

§ 6819. Terms of sale fixed by court. The court must in

the order for sale direct the terms of credit which may be allowed for

the purchase money of any portion of the real property, of which it

may direct a sale on credit and for that portion of which the purchase

money is required to be invested for the benefit of unknown owners,

infants and owners out of the state.

liii.
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§ 5820. Security for purchase money. The referees may

take separate mortgages and other securities for the whole or conven

ient portions of the purchase money, or such parts of the property as

are directed by the court to be sold on credit for the shares of any

known owner of full a e in the name of such owner: and for the

shares of an infant, in t e name of the uardian of such infant; and

for other shares, in the name of the cleri of the district court, and his

successors in oflice. I

§ 6821. Estate for life or years. Compensation to. The per

son entitled to a tenancy for life or years, whose estate has been sold, is

entitled to receive such sum as may be deemed a reasonable satisfac

tion for such estate and which the person so entitled may consent to

accept" instead thereof by an instrument in writing filed with the

clerk of the court. Upon the filing of such consent the clerk must

enter the same in the minutes of the court.

§ 6822. Compensation when consent not given. If such

consent is not given, filed and entered as provided in the last section

at or before a judgment of sale is rendered, the court must ascertain and

determine what proportion of the proceeds of the sale after deducting

expenses will be a just and reasonable sum to be allowed on account

of such estate and must order the same to be paid to such party or

deposited in court for him, as the case may require.

§ 5823. Same when unknown person. If the persons

entitled to such estate for life or years are unknown, the court may

provide for the protection of their rights in the same manner as far

as may be as if they. were known and had appeared.

§ 5824. Value of future estates settled by court. In all

cases of sales when it appears that any person has a vested or con

tingent or future right or estate in any of the property sold, the court

must ascertain and settle the proportionate value of such contingent

or vested right or estate and must direct such proportion of the pro

ceeds of the sale to be invested, secured or paid over in such manner

as to protect the rights and interests of the parties.

§ 5825. Terms of sale made known at time. In all cases

of sales of property the terms must be made known at the time, and

if the premises consist of distinct farms or lots, they must. be sold

separately.

§ 5826. Who cannot purchase. Neither of the referees nor

any person for the benefit of either of them can be interested in any

purchase; nor can a guardian of an infant party be interested in the

purchase of any real property, being the subject of the action, except

for the benefit of the infant. All sales contrary to the provisions of

this section are void.

§ 5827. Report of sale. After completing a sale of property,

or any part thereof, ordered to be sold, the referees must report the

same to the court with a description of the difl"erent parcels of land

sold to each purchaser, the name of the purchaser, the price paid or

secured, the terms and conditions of the sale and the securities, if

any_. taken. The report must be filed in the ofiice of the clerk of the

district court where the property is situated.

§ 5828. Order to convey. If the sale is confirmed by the

court an order must be entered, directing the referees to execute con

veyances and take securities pursuant to such sale. which they are

hereby authorized to do. Such order may also give directions to

them respecting the disposition of the proceeds of sale.
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§ 5829. Receipt of lienor, when purchaser. When a party

entitled to a share of the property or an incumbrancer entitled to

have his lien paid out of the sale, becomes a purchaser, the referees

may take his receipt for so much of the proceeds of the sale as

belongs to him.

§ 5830. Record and bar of conveyance. The conve ance

must be recorded in the county where the premises are situate , and

shall be a bar against all persons interested in the property in any

way, who shall have been named as parties in the action; and against

all such parties and persons as were unknown, if the summons was

served by publication and against all persons claiming under them, or

either of them, and against all persons having unrecorded deeds or

liens at the commencement of the action.

§ 6831. Investment of unknown owner’s proceeds. When

there are proceeds of a sale belonging to an unknown owner or to a

person without the state who has no legal representative within it.

the same must be invested in bonds of the United States for the ben

etit of the persons entitled thereto.

§ 6832. Securities taken in name of clerk. When the

security of the proceeds of the sale is taken, or when an investment

of any proceeds is made, it must be done, except as herein otherwise

provided, in the name of the clerk of the district court of the county

where the papers are filed, and his successors in office, who must hold

the same for the use and benefit of the parties interested, subject to

the order of the court.

§ 6833. When in the name of parties. When security is

taken by the referees on a sale and the parties interested in such

security by an instrument in writing under their hands delivered to

the referees, agree upon the shares and proportions to which they are

respectively entitled, or when shares and proportions have been

previously adjudged by the court, such securities must be taken in

the names of and payable to the parties respectively entitled thereto,

and must be delivered to such parties upon their receipts therefor.

Such agreement and receipt must be returned and filed with the

clerk.

§ 5834. Clerk’s duty. The clerk of the district court, in whose

name a security is taken, or by whom an investment is made, and his

successor in oflice, must receive the interest and principal as it

becomes due. and apply and invest the same as the court ma direct:

and must deposit with the county treasurer all securities ta en, and

keep an account in a' book provided and kept for that purpose in the

clerk’s office, free for inspection by all persons, of investments and

moneys received by him thereon, and the disposition thereof.

§ 5836. Compensation for inequality. When it appears that

the partition cannot be made equal between the parties according to

their respective rights, without prejudice to the rights and interests

of some of them,and a partition is ordered, the court may adjudge

compensation to be made by one party to another, on account of the

inequality; but such compensation shall not be required to be made

to others by owners unknown, nor by an infant, unless it appears that

such infant has personal property sufiicient for that purpose, and that

his interest will be promoted thereby. And in all cases the court

has power to make compensatory adjustment between the respective

parties according to the ordinary principles of equity.

§ 582, C. Uh". I‘.
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§ 5886._ To whom infant’s share paid. When the share of

an infant is sold, the proceeds of the sale ma be paid by the referee

makin the sale to his general guardian or t e especial guardian ap

pointe for him in the action, upon giving the security required by

law or directed by order of court.

§ 5837. Share of inane and incompetent. The guardian

who may be entitled to the custody and management of the estate of

an insane person, or other person adjudged incapable of conducting

his own affairs, whose interest in real property has been sold, may

receive in behalf of such person his share of the proceeds of such real

property from the referees, on executing, with sufiicient sureties, an

undertakin approved by a judge of the court, that -he will faithfully

discharge the trust imposed in him, and will render a true and just

account to the person entitled or to his legal representative.

§ 5838. Guardian may consent to partition_ without

action. The general guardian of an infant, and the guardian entitled

to the custody and management of the estate of an insane person or

other person adjudged incapable of conducting his own affairs, who is

interested in real property held in joint tenancy, or in common, or in

any other manner, so as to authorize his being made a party to an

action for the partition thereof, may consent to a partition without

action, and agree upon the share to be set off to such infant, or other

person entitled and may execute a release in his behalf to the owners

of the shares of the parts, to which they may be respectively entitled,

upon an order of the court.

§ 6839. Costs, fees and disbursements. The costs of a par

tition including reasonable counsel fees, expended by the plaintiff or

either of the defendants, for the common benefit, fees of referees and

other disbursements, must be paid by the parties respectively entitled

to share in the lands divided in proportion to their respective interests

therein and may be included and specified in the judgment. In that

case they shall be a lien on the several shares and the judgment may

be enforced by execution against such shares and against other prop

erty held by the respective parties. Vi-"hen, however, litigation arises

between some of the parties only, the court may require the expense

of such litigation to be paid by the parties thereto, or any of them.

§ 5840. Single referee. The court with the consent of the parties

may appoint a single referee instead of three referees in the proceed

ing under this chapter; and the single referee. when thus appointed,

has all the powers and may perform all the duties required of the

three referees.

§ 5841. Abstract of title. How cost paid. If it appears to

the court that it was necessary to have made an abstract of the title

to the property to be partitioned, and such abstract shall have been

procured by the plaintiff, or if the plaintifl’ shall have failed to have

the same made before the commencement of the action and any of

the defendants shall have had such abstract afterwards made, the cost

of the abstract with interest. thereon from the time the same is sub

ject to the inspection of the respective parties must be allowed and

taxed. \Vhenever such abstract is produced by the plaintiff before

the commencement of the action he must file with his complaint a

notice that an abstract of the title has been made and is subject to

the inspection and use of all the parties to the action, designating

therein where the abstract will be kept for inspection. But if the

plaintiff shall have failed to procure such abstract before commencing
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the action and any defendant shall procure the same to be made, he

shall as soon as he has directed it to be made file a notice thereof in

the action with the clerk of the court, statin who is making the

same and where it will be kept when finishe . The court or the

judge thereof may direct from time to time during the progress of

the action, who shall have the custody of the abstract.

§ 5842. Who may make abstracts. The abstract mentioned

in the last preceding section may be made by any competent searcher

of records and need not be certified by the register of deeds or other

oflicer; but instead thereof it must be verified by the affidavit of the

person making it, to the effect that he believes it to be correct; but

the same may be corrected from time to time, if found incorrect,

under the direction of the court.

§ 5843. Interest on disbursements. Whenever durin the

progress of the action for partition any disbursements shall have een

made under the direction of the court or the judge thereof by a party

thereto interest must be allowed thereon from the time of making

such disbursements.

C H A P T E R 2 9 .

FORECLOSURE OF MORTGAGES AND LIENS.

ARTICLE l.——FORECLOSURE av ADVERTISEMENT.

\

§ 5844. Power of sale. Foreclosure authorized. Every

mortgage of real property containing a power of sale may upon default

being made in the conditions of such mort age be foreclosed by adver

tisement in the cases and manner hereina ter provided.

§ 5845. When proceedings enjoined. When the mortgagee

or his assi ee has commenced proceedin s for the foreclosure of a

mortgage y advertisement and it shall e made to appear by the

affidavit of the mortgagor, his agent or attorney, to the satisfaction of

a judge of the district court of the county where the mortgaged

property is situated, that the mortgagor has a legal counterclaim or

any other valid defense against the collection of the whole or any part

of the amount claimed to be due on such mortgage, such judge may

by an order to that efl"e(-t enjoin the mortgagee or his assignee from

foreclosing such mortgage by advertisement and direct that all further

proceedings for the foreclosure be had in the district court properly

having jurisdiction of the subject matter; and for the purpose of

carrying out the provisions of this section service may be made upon

the attorney or agent of ' the mortgagee or assignee.

§ 5846. Prerequisites to right to foreclose.

party to make such foreclosure it shall be requisite:

1. That default in a condition of such mortgage shall have occurred

by which the‘ power of sale has become operative.

2. That no action or proceedings shall have been instituted at law

to recover the debt then remaining secured by such mortgage, or any

part thereof; or if any action or proceeding has been instituted, that

To entitle a

§ 595, c. cw. 1-.

Q 596. C. Glv. 1'.

§597. C. Clv. I‘.

am’d.

5 1, e. 61. 1883.

am'd.

§ 598. C. Ch‘. I’.

am’1l.
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am'd.
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am’d.

§ B02. C. Clv. P.
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§ 60!. C. Clv. P.
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the same has been discontinued or that an execution upon the judg

ment rendered therein has been returned unsatisfied in whole or in

part; and, ,

3. That the mortgage containing such power of sale has been duly

recorded and, if it shall have been assigned, that all the assignments

thereof have been duly recorded.

§ 5847. Foreclosure for installments. In case of mortgages

given to secure the payment of money by installments, each of the

installments mentioned in the mortgage shall be taken and deemed

to be a separate and independent mortgage and the mortgage for each

of such installments may be foreclosed in the same manner and with

like efl’ect, as if a separate mortgage was given for each of such install

ments and a redemption of any such sale shall have the like effect,

as if the sale for such installment had been made upon a prior inde

pendent mortgage.

8 5848. I-Iow notice published. Notice that the mortgage

will be foreclosed by a sale of the mortgaged premises or some part

thereof must be given by publishing the same six times, once in each

week for six successive weeks in a newspaper of the county where the

premises intended to be sold, or some part thereof, are situated, if

there is one,-and if not, then in some newspaper published at the seat

of government.

§ 5849. Form of notice. Such notice shall be in substantially

the following form:

Notice is hereby given that that certain mortgage, executed and

delivered by . . . . . . . ., mortgagor, to . . . . . . . ., mortgagee, dated the

. . . . .. da of ... . .. . .,_l89. ., and filed for record in the office of the

register 0 deeds of the county of . . . . . . . and state of North Dakota

on the . . . . . . . . day of . . . . . . . . . ., 189. ., and recorded in book . . . .

of . . . . . . . . . . . . . . . . at page . . . . . (and assigned by said mortgagee to

. . . . . . . . . ), will be foreclosed by a sale of the premises in such mort

gage and hereinafter described at the front door of the courthouse

in the county of . . . . . . . . . . and state of North Dakota at the hour of

....o’clock....M.on the . . . . . . . . ..day of . . . . . . . . . ..,189..,to

satisfy the amount due upon such mortgage on the day of sale. The

premises described in such mortgage and which will be sold to satisfy

the same are described as follows: (here insert description.)

There will be due on such mortgage at the date of sale the sum of

. . . . . . . . . . . . dollars.

§ 5850. How sale made. The sale must be at public auction

between the hours of nine o’clock in the forenoon and the setting of

the sun on that day in the county in which the premises to be sold,

or some part of them, are situated and must be made by the sheritf,

acting in person or by his deputy, of the county to the highest

bidder.

§ 5851. Separate sale of tracts. If the mortgaged premises

consist of distinct farms, tracts or lots they must be sold separately

and no more farms, tracts or lots must be sold than shall be necessary

to satisfy the amount due on such mortgage at the date of the sale

and the costs and expenses allowed by law. -

§ 5852. Mortgages may purchase. The mo ee, his

assigns, or their legal representatives, may fairly and in good faith

purchase the premises so advertised, or any part thereof, at such sale.
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§ 5853. Certificate of sale. Contents. Record.

ever any real property shall be sold by virtue of a power of sale con

tained in any mortgage, the otficer making the sale shall immediately

give to the purchaser a certificate of sale containing:

1. A particular description of the real property sold.

2. The price bid for each distinct lot or parcel.

The whole price paid.

4. The costs and fees for makin

Such certificate must be execute and acknowledged and may be

recorded as provided in case of a certificate of sale of real property

upon execution and shall have the same validity and effect.

§ 5854. Redemption by whom. Rights. The property

sold may be redeemed within one year from the day of sale in like

manner and to the same effect as provided in chapter 11 of this code

for redemption of real property sold upon execution so far as the

same may be applicable, by:

1. The mortgagor or his successor in interest in the whole or any

part of the property.

2. A creditor having a lien by judgment or mortgage on the prop

erty sold, or on some share or part thereof, subsequent to that on

which the property was sold. Such creditor is termed a redemptioner

and has all the rights of a redemptioner under that chapter. And

the mortgagor and his successor in interest has all the rights of the

judgment debtor and his successor in interest as provided therein.

§ 5855. Notice to oficer. The notice of redemption required

to be given to the sheriff under that chapter may in foreclosure by

advertisement be given to the oflicer or person making the sale.

. § 5856. When deed issues. Effect of. If such mortgaged

premises are not redeemed it shall be the duty of the officer, or his

successor in ofiice, or other person who sold the same, or some other

person appointed by the district court for that purpose to complete

such sale by executing a deed of the premises so sold to the ori inal

purchaser, his heirs or assigns, or to any person who may ave

acquired the title and interest of such purchaser by redemption or

otherwise. Such deed shall have the same force and effect as if it

had been executed pursuant to a sale under a foreclosure of the mort

gage by an action in which all persons having an interest in or lien

upon the property subsequent to the mortgage were made parties and

duly served with process. '

§ 5857. Disposition of surplus. If after any such sale there

remains in the hands of the oflicer or other person making the sale

any surplus money after satisfying the mortgage on such real prop

erty sold and payment of the costs and expenses of such foreclosure

and sale, such surplus shall be held by the oflicer or_ person making

the sale for the period of thirty days after the sale,-unless some per

son who had at the time of the sale an interest in or lien upon the

property sold, or some part thereof, shall serve a written notice upon

the person or officer making the sale of a claim to such surplus or

some part thereof. If no such notice of claim is served within the

period aforesaid, the officer or person making the sale shall upon the

expiration of such period and upon demand pay over such surplus

to the mortga or. his legal representatives or assigns.

§ 5858. etition of claimant for surplus. If the notice

mentioned in the last section is served upon the ofiicer or person

making the sale within the time therein provided, such officer or per

the salc. -

When- grcs. 0. cw. P.

am ‘d.

§s07. c. cw. 1'.

guns. C. Olv. I‘.

{'5 609. C. Ch‘. 1'.

il m ‘d.

s 610. 0. cw. 1-.

§ 1. c. -.19. ism.

am’d .
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son shall forthwith pay the surplus into the district court of the

county in which the sale was made. Any person claiming the sur

plus, or any part thereof by reason of a lien upon or interest in the

property as provided in the last section may at any time before an

order is made, as prescribed in the next section but one, file in the

otlice of the clerk of the district court of the county where the sale

. took place a petition stating the nature and extent of his claim and

praying for an order directing the payment to him of the surplus

money, or a part thereof.

§ 6859. Order directing payment. Notice of. A person

filing the petition as prescribed in the last section may after the

expiration of thirty days from the day of sale apply to the district

court for an order, pursuant to the prayer of his petition. Notice of

the application must be served either by mail or personally upon

each person who has filed a like petition and also upon the mortgagor

and upon the person in actual possession of the property, if any, and

also upon every person having an interest in or lien upon the prop

erty sold subsequent to the mortgage foreclosed, and whose interest or

lien was at the time of the sale of record in the proper office in the

county or counties in which the property sold is situated. Such

notice shall be served at least eight days before the application. But

if it is shown to the court by afiidavit that service upon any person

required to be served cannot be so made with due diligence, notice

may be given to him in any manner which the court directs.

§ 5860. Order for distribution. Upon the presentation of the

petition with due proof of the service of the notice of the application

the court must ascertain the amount due to the petitioner and to each

other person whose claim is a lien upon the surplus money and the

priorities of the several liens; and the court shall thereupon make

such order for the distribution of the surplus money as justice requires

and the same shall be distributed accordin ly.

§m1-<'-_Clv-1'- § 5861. Aifldavit of publication ed. An afiidavit made as
am ‘L provided in section 5693 of the publication of the notice of the sale

and of an postponement must be filed for record by the oflicer mak

ing the sa e in the office of the register of deeds of the county in

which the real property is situated within thirty days after the sale.

§a1~.>.c.c1\-.1'. § 5862. Affidavit recorded. Such aflidavit must be recorded

at length by the register of deeds of the county in which the real

property is situated in a book kept for the record of mortgages and

such original aflidavit, the record thereof and certified copies of such

record shall be prima facie evidence of the facts therein contained.

§a1:x.c. _c1\-. 1*. § 5863. Note on margin of mortgage record. A note
“'" ‘L referring to the page and book where the evidence of any sale made

under a mortgage is recorded shall be made by the register in the

margin of the record of such mortgage.

- c. § 5864. Costs and disbursements. The party foreclosing a

' mortgage by advertisement shall be entitled to his costs and disburse

ments out of the proceeds of the sale and shall also be entitled to

such attorncy’s fee as may be allowed by law.

ARTICLE 2.—Foru~:or.oscaE BY Acrrorz.

§616.C._Ch'. I’. § 5865. Authorized. An action may be brought in the district

‘"“‘l' court for thc foreclosure or satisfaction of a mortgage upon real

property in accordance with the provisions of this artic e. '
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§ 6866. Judgment includes What. Whenever an action shall

be brought for the foreclosure or satisfaction of a mortgage the court

shall have power to render a judgment against the mortgagor for the

amount of the mortgage debt due at the time of the rendition of such

ju ment and the costs of the action and to order and decree a sale

of t e mortgaged premises, or such part thereof as may be sufficient

to pay the amount so adjudged to be due, and costs of sale and shall

have power to order and compel the delivery of the possession of the

premises to the purchaser; but in no case under this article shall the

possession of the premises so sold be delivered to the purchaser or

person entitled thereto until after the expiration of one year from

such sale; and the court may direct the issuing of an execution for

the balance that may remain unsatisfied after applying the proceeds

of such sale. '

§ 5867. Action excludes other proceedings. After such

action shall be commenced, while the same is pending, no proceed

ings at law shall be had for the recovery of the debt secured by the

mortgage. or any part thereof, unless authorized by the court.

§ 5868. When others made parties. If the mortgage debt

is secured by the obligation, or other evidence of debt, or any other

person than the mortgagor, the plaintiff may make such other person

a party to the action and the court may render judgment for the bal

ance of such debt remaining unsatisfied after a sale of the mortgaged

premises, as well against such other person as against the mortgagor,

and may enforce such judgment as in other cases by execution or

other process. '

§ 5869. What complaint shall state. In an action for the

foreclosure or satisfaction of a mortgage the complaint shall state

whether any proceedings have been had at law or otherwise for the

recovery of the debt secured by such mortgage, or any part thereof;

and if there has, whether any and what part thereof has been collected.

§ 5870. When judgment at law obtained. If it appears

that any judgment has been obtained in an action at law for the

moneys demanded by such complaint, or any part thereof, no pro

ceedings shall be had in such case, unless an execution a ainst the

property of the defendant in such jud ment has been issue and the

sherifl or other officer shall have ma e return that the execution is

unsatisfied in whole or in part and that the defendant has no prop

erty out of which to satisfy such execution.

§ 5871. Sales made by whom and where. All sales of

mortgaged premises under an order and decree of foreclosure must be

made by a referee. sheriff or his deputy of the county or subdivision

where the court in which the judgment is rendered is held, or other

person appointed by the court for that purpose, and must be made in

the county or subdivision where the premises, or some part of them,

are situated and shall be made upon the like notice and in the same

manner as provided by law for the sale of real property upon exe

cution.

§ 5872. Certificate of sale. Deed and efl'ect. Whenever

any real property shall be sold under judgment of foreclosure pur

suant to the provisions of this article, the ofiicer or other person

making the sale must give to the purchaser a certificate of sale as

provided by section 5853; and at the expiration of the time for the

redemption of such property, if the same is not redeemed the person

or oflicer making the sale, or his successor in oliice, or other officer

§617. ('. (‘i\'. P.

g e1s.c. cu-. 1'.

§ 019. c. on-. 1'.

§ ezo. c. cw. P.

§ 6'21, C. Clv. P.

am’d.

§62‘Z. C. (‘l\'. P.

§ 623. (J. Civ. P.

am’<l.
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am'<1.

§ 628. C. Clv. I’.

§ 629. C. Clv. l’.

appointed by the court must make to the purchaser, his heirs or assigns,

or to any person who has acquired the title of such purchaser by

redemption or otherwise a deed or deeds of such property. Such deed

shall vest in the grantee all the right, title and interest of the mortgagor

in and to the property sold at the time the mort ge was executed, or

which was subsequently acquired by him and sha lbe a bar to all claim,

right or equity of redemption in or to the property by the parties to

such action, their heirs and personal representatives, and also against

all persons claiming under them, or any of them, subsequent to the

commencement of the action in which such judgment was rendered.

§ 5873. Application of proceeds. The proceeds of every

such sale must be applied to the discharge of the debt adjudged by

the court to be due and of the costs-, and if there is any surplus it

must be brou ht into court for the use of the defendant or of the

person entitle thereto, subject to the order of the court.

§ 5874. When surplus invested. If such surplus, or any

part thereof, shall remain in court for the term of three months with

out being applied for, the judge of the district court ma direct the

same to be put out at interest for the benefit of the defendant, his

representatives or assigns, subject to the order of the court.

§ 6875. Complaint dismissed on payment of installments

due. Whenever a11 action shall be commenced for the foreclosure

of a mortgage upon which there shall be due any interest, or any

portion or installment of the principal and there shall be other por

tions or installments to become due subsequently, the complaint shall

be dismissed upon the defendant’s brin ing into court at any time

before decree of sale the principal an interest due with costs and

disbursements.

§ 6876. When payment stays proceedings. If at any

after judgment and before sale, the defendant shall bring into court

the principal and interest due with costs, the proceedings in such

action shall be stayed; but the court may enforce the jud ment by a

further order upon a subsequent default in the payment ogany of the

installments or any part thereof, or of any interest thereafter becom

in due on such mortgage.

E 6877. Referee to view premises. If the defendant shall

not bring into court the amount due with costs or if for any other

cause a judgment or decree shall be entered for the plaintiff, the court

may appoint a referee to ascertain and report the situation of the

mortgaged premises, or may determine the same on oral or other testi

mony, and if it shall appear that the same can be sold in parcels

without injury.to the interest of the parties, the decree must direct

so much of the mortgaged premises to be sold as will be sufiicient to

yay the amount then due on such mortgage with-costs and such judg

mcnt or decree shall remain as security for any subsequent default.

§ 6878. Successive judgments and sales. If in the case

mentioned in the preceding section there shall be an default subse

quent to such judgment or decree in the payment 0 any portion or

installment of the principal, or of any interest due upon such mort

ga e, the court may upon the application of the plaintiff by a further

o er founded upon such first judgment or decree direct a sale of so

much of the mortga ed premises to be made under such decree as will

be sufficient to satisfy the amount so due with costs of the applica

tion and the subsequent proceedings thereon, and the same proceed

ings may be had as often as a default happens.

time
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§ 5879. Sale of whole on first default. If in any of the fore

going cases it shall appear to the court that the mortgaged premises

are so situated that a sale of the whole will be most beneficial to the

- parties, judgment or decree must in the first instance be entered for

the sale of the whole premises accordingly.

§ 5880. Rebate on undue part. In such case the proceeds

of such sale must be applied as well to the interest or portion or

installment of the principal due as toward the whole or residue of the

sum secured by such mortga e and not due and payable at the time

of such sale, and if such resi ue does not bear interest, then the court

may direct the same to be paid with a rebate of the legal interest for

the time during which such residue shall not be due and payable, or

the court may direct the balance of the proceeds of such sale after

paying the sum due with costs to be put out at interest for the benefit

of the plaintiff to be paid to him as the installments or portions of

the principal or interest may become due and the surplus for the

benefit of the defendant, his representatives or assigns, to be paid to

them by order of the court. ,

§ 5881. Redemption. All real property sold upon foreclosure

of mortgages by order, judgment or decree of court may be redeemed

at any time withi11 one year after such sale as prescribed by section

5854 upon foreclosure by advertisement.

§ 5882. Injury to property restrained. The court ma by

injunction on good cause shown restrain the party in possession om

doing any act to the injury of real property during the existence of

the lien or foreclosure of a mortgage thereon and until the expiration

of the time allowed for redemption.

Aarrcmz 3.——FORECLOSURE or MoRToAoEs Upon Psasomn

Paorsarr.

A mort

a power of sale upon default

§ 5883. Power of sale. Foreclosure authorized.

gage of personal property containin

being made in the conditions of suc mortgage, authorizing the exer

cise of such power, may be foreclosed in the manner and upon the

notice in this article provided.

%5884. When proceedings enjoined. When the mortgagee

or is assignee has commenced foreclosure by advertisement and it

shall be made to appear by the affidavit of _the mortgagor, his agent

or attorney, to the satisfaction of the judge of the district court of

the county where the mortgaged property is situated that the mort

ga ee has a legal counterclaim or an other valid defense against the

collection of the whole or any part of the amount claimed to be due

on such mortgage, such judge may b an order to that effect enjoin

the mortgagee o_r assignee from forec osing such mortgage by adver

tisement and direct that all further proceedings for the foreclosure

be had in the district court properly having jurisdiction of the sub

ject matter; and for the purpose of carrying out the provisions of

this section service may be made upon the attorney or agent of the

mortgagee or assignee.

§ 5886. Publication of notice of sale. Notice that the mort

gage will be foreclosed by a sale of the mortgaged property shall be

published once and at least six days prior to the sale in a newspaper

published at the place of sale, if there is one: otherwise in any news

§6m. C. (flv. I‘.

5 631. C. (‘lv. 1'.

am’<l.

§633, (Y. (Jlv. I’.

§ 634. (‘. (‘l\'. l‘.

§ 1743. Clvil c.

am ‘d .

§ l. c. 62. 1.\~ci.

am‘d.

§ 4, 1'. Z6. 1889.

am'(l. _
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am'd.

paper published in the county in which the sale is to be made; and

if there is no newspaper published in the county, notice shall be given

by posting the same in five public places in such county for at least

ten days prior to the sale. _

the mortgagee or his a ent in writing at t e time of the seizure ofthe property of his eilfection that notice be 'ven by postin instead

of by publication, it shall be given according; as hereinbe ore pro

vided.

§ 5888. Contents of notice. Such notice must specify:

f 1. The names of the mortgagor and mortgagee and of the assignee,

1 an .2. yThe date of the mort age.

3. The nature of the do ault and the amount claimed to be due

thereon at the date of the notice.

4. A description of the mortgaged property, conforming substan

tially to that contained in the mortgage.

5. The time and place of sale.

6. The name of the party, agent or attomey foreclosing such

mortgage.

§ 6887. When sale made. Postponement. All sales under

this article shall be commenced between the hours of twelve o'clock

noon and four o’clock in the afternoon on Saturday within thirty days

after the seizure of the property, unless the sale shall be postponed.

Any sale may be postponed one week by public announcement at the

time of postponement when there are no bidders, or when the amount

ofl"ered is grossly inadequate, or upon the request of the mortgagor.

§ 5888. Report of sale. Within ten days after the sale of any

mortgaged property as herein provided the person making the sale

shall make out in writing a full report under oath of all the proceed

ings in such foreclosure, specifying particularly the property sold.

the amount received therefor, the amount of the costs and expenses

itemized and the disposition made -by him of the proceeds of the sale

and shall file the same in the oflice of the register of deeds of the

county where the mortgage is filed, which report shall be received in

all courts as prima facie evidence of the facts therein stated.

§ 5889. Disposition of proceeds. Out of the proceeds aris

ing from the sale the person making the sale shall pay:

1. The costs and expenses of foreclosure.

2. The amount of the mortgage debt to the person entitled thereto;

and,

3. The balance, if any, to the owner of the mortgaged property.

§ 5890. Who may purchase at sale. The mortga ee, his

assigns, or any other person may in good faith become a purc aser of

the property sold.

§ 6891. Stipulation waiving provisions of article void.

Any stipulation or agreement in any chattel mortgage by which any

provisions of thisarticle are waived shall be void.

§ 6892. Fees for publication of notice. The fees for the

publication of notice under the provisions of this article shall in no

case exceed the sum of three dollars. No greater charge shall be valid

for the keeping of live stock between the date of its seizure and the

date of sale or redemption than is now provided by law for the keep

ing of live stock when impounded.

If the mortga or or his agent shall notify '
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§ 5893. Places of sale designated. The boards of county com

missioners of the several counties shall at their regular quarterly meet

ing in April each year designate not less than five public places in their

respective counties, which shall be the only market places for the sale of

chattels under the provisions of this_ article, unless the mortgagor and

mortgagee agree upon and designate in writin another place in the

county as the place of sale, in which case the sa e shall be made at the

place so designated, which written a reement or designation shall be at

tached to and filed with the report o sale. Growing or harvested crops,

grain in bulk, lumber, cord wood, buildings or other like articles may

be sold under the provisions of this article without moving the same

to one of the market places herein provided for.

§ 5894. How redemption from sale made. Any mortgagor

of personal property, or his assignee, may redeem the same from a

sale upon foreclosure of any mortgage within five days after such sale,

exclusive of the day of sale by paying or tendering to the owner of

the mortgage at the time of sale, his agent or attorney, or the person

making the sale, the amount for which said property was sold with

the costs of sale and interest at the rate of seven per cent per annurn

from the date of the sale. The mortgagor or his assignee, desiring to

redeem such property shall at the time of sale give written notice to

the person makin the sale of his desire to make such redemption;

otherwise he shal be deemed to have waived his right to do so. In

case such notice is served, the person making such sale shall retain

the possession of the property sold until the expiration of said five

days, and shall be entitled to his reasonable expenses in caring for

the same. In case a part only of the property sold is redeemed the

redemptioner shall pa or tender in addition to the price for which

such part was sold sucll a proportion of the costs of sale as said price

bears to the entire price of all the property sold and also the reason

able expense of caring for the property redeemed and interest.

§ 5896. Misdemeanor to remove from county. When

written notice of a desire to redeem personal property as provided in

the last section has been given, any person removing, such property

from the county in which it was sold, prior to the period herein pro

vided for redemption without the written consent of the owner of

said property at the time of sale shall be guilty of a misdemeanor.

§ 5896. Certificate of redemption. Upon the payment or

tender of the amount necessary to redeem, the mortgagee, or person to

whom the same is paid or tendered, shall execute and deliver to the

redemptioner a certificate of such redemption,particularly describing

the property redeemed and the mortgage under which the same was

sold, which certificate may be filed in the oflice of the register of

deeds of the county in which the mortgage is filed and shall operate

as a release of said property from the mortgage.

ARTICLE 4. -— ACTIONS T0 Fonscnoss Lnass on Psnsonu. Pnoruarr.

§ 5897. Foreclosure authorized. An action may be main~

tained in the district court to foreclose any lie11 upon personal

property.

§ 5898. Warrant to seize property. If the plaintiff is not

in possession of the property, a warrant may at the time of issuing

the summons, or any time before judgment, be issued by the clerk of

\

3. c. 26. 15\\9.

1. c. 40. 1590.

am'd.

Sub. 1. §1. (2.79.

1893.

2l.IlI'¢l.

Sub. 2. § 1. c. 79.

1:93.

am‘(l.

Sub. 3. § 1. 0. 79,

15923.

am‘d.
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the court in which the action is commenced, commanding the sheriff

to seize and safely keep the same to abide the final judgment in the

action. Such warrant may be issued upon the filing of a verified

complaint with the clerk, setting forth a cause of action in favor of

the plaintiff and against the defendant for the foreclosure of a lien

upon the property, possession of which is sought to be obtained.

The sheriff must immediately execute the warrant by seizing the

property and holding the same until disposed of according to law.

§ 5899. Form of Warrant. The warrant mentioned in the last

section, exclusive of the venue and title of the action, shall be in sub

stantially the following form:

To the sheriff of the county of . . . . . . . . . . . . :

The plaintiff in the above entitled action having filed in my office a

verified complaint, setting forth a cause of action in favor of the

plaintifl’ and against the defendant above named for the foreclosure

of alien upon the personal property hereinafter described and having

given the undertaking required by law;

Now, therefore, you are hereby commanded immediately to seize

and safely keep, until disposed of according to law, the following

described personal property belonging to the defendant, . . . . . . . . . . .

situated in the county of . . . . . . . . . . and state of North Dakota, to-wit :

(Here insert description of property).

Such warrant shall be attested and sealed in the same manner as a

warrant of attachment.

§ 5900. Undertaking. Before issuing the warrant the clerk

must require a written undertakin on the part of the plaintiff with

sufficient surety to the effect, that i the defendant recovers judgment,

the plaintifi’ will pa all costs that may be awarded to the defendant. and

all damages which e may sustain by reason of any seizure under the

warrant, not exceeding the sum named in the undertaking, which

must be at least the amount claimed in the complaint and in no case

less than one hundred dollars.

§<m.c._<-1.-.e. § 5901. Judgment must state what. In such action judg

"““"' ment in favor of the plaintiff must specify the amount due on the

lien and direct a sale of the property to satisfy the same and the costs.

by a person appointed thereby, or by an oificer designated therein, in

the manner provided for the sale of personal property under execu

tion; and the application by him of the proceeds of the sale, less his

fees and expenses, to the payment of the judgment and costs. It may

also provide for the payment of the surplus to the owner of the chattel

and for the safe-keeping of the surplus, if necessary, until it is claimed

by him. If the defendant upon whom the summons is personally

served is liable for the amount of the lien, or for any part thereof.

judgment may be entered against him accordingly.

5902. Certain provisions relating to attachments appli

ca 16. The provisions of the chapter on attachment relative to

rebonding, the sale of perishable property and proceedings in case

judgment is in favor of the defendant shall apply to proceedings

under this article so far as the same are applicable.

§ 5903. Other remedies not affected. This article does not

affect any existing right or remedy to foreclose or satisfy a lien up on

personal property without action.
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CHAPTER 30.

ACTIONS ‘TO DETERMINE CONFLICTING CLAIMS T()

REAL PROPERTY AND OTHER ACTIONS

CONCERNING REAL ESTATE.

§ 5904. Action to determine adverse claim. An action

may be maintained by any person having an estate or interest in real

property a inst another who claims an estate or interest thereinadverse to Tiaim for the purpose of determinin such adverse claim.

§ 6905 . No costs on disclaimer or de ault. If the defendant

in such action disclaims in his answer any interest or estate in the

property or suffers judgment to be taken against him without answer,

the plaintiff cannot recover costs.

§ 6906. Description of property in complaint. In an action

for the recovery of real property it must be described in the com

plaint with such certainty as to enable an officer upon execution to

identify it. '

' § 5907. Joinder of defendants. In an action commenced by

a person out of possession of real property to determine an adverse

claim, interest or estate therein, the person making such adverse claim

and persons in possession under him may be joined as defendants,

and if the judgment is for the plaintitf, he may have a writ for the

possession of the premises as against the defendants in-the action

against whom the judgment is rendered.

§ 5908. Of plaintifis. Any two or more persons claiming any

estate or interest i11 lands under a common source of title, whether

holding as tenants in common, joint tenants, copartners or in sev

eralty, may unite in an action against 'any person claiming an adverse

estate or interest therein for the purpose of determining such adverse

claim, or of establishing such common source of title, or of declaring

the same to be held in trust, or of removing a cloud upon the same.

§ 5909. Judgment when right fails after action brought.

In an action for the recovery of real property, when the plaintiff

shows a right to recover at the time the action was commenced, but

it appears that his right has terminated during the pendency of the

action. the verdict and judgment must be according to the fact and

the plaintiff may recover damages for withholding the property.

§ 5910. Improvements allowed as counterclaim. In an

action for the recovery of real property upon which permanent

improvements have been made by a defendant or those under whom

he claims, holding under color of title adversely to the claim of the

plaintitf in good faith, the value of such improvements must be

allowed as a counterclaim by such defendant.

§ 5911. How counterclaim pleaded. The counterclaim in

such action must set forth among other things the value of the land

aside from the improvements thereon and also-as accurately as practi

cable the improvements upon the land and the value thereof.

§ -5912. Specific finding as to improvements. Issues may

be joined and tried as in other actions and the value of the land aside

' from the value of the improvements thereon and the separate value

of the improvements must be specifically found by the verdict of the

jury. the report of the referee or the findings of the court.

§ C. Civ. 1’.

am'd.

§636. C. (‘iv. P.

§ 637. C. Civ. P.

§ 635. C. Clv. P.

am'<l.

§639. C. Clv. P.

§640. (‘. Ch‘. P.

§ 641. (‘. Ch’. P.

§6-l2. C. Clv. P.

§ 61-‘i. C. Civ. 1’.
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seu. C. cw. P.

§ 645. C. Clv. P.

g G46, (7. cw. 1'.

§s41. c. cw. I’.

Q ta. C. cw. P.

§949. C. Cw. P.

§6.’»0. C. ('iV. P.

§ 5913. Adjustment of cross judgments. The judgment of

the court upon such finding, if in favor of the plaintiff for the

recovery of the real property and in favor of the defendant for the

counterclaim, shall require such defendant to pay to the plaintiff the

value of the land as determined by such findings and the damages, if

any recovered, for withholding the same and for waste committed

u n such land by the defendant within sixty days from the rendition

o such judgment, and in default of such payment by the defendant,

that the plaintiff shalhpay to the defendant the value of the improve

ments as determined by such finding, less the amount of any damages

so recovered by plaintifl’ for withholding the property and for any

waste committed upon such land by the defendant, and until such

payment or tender and deposit in the ofiice of the clerk of the court

in which such action is pending, no execution or other process shall

issue in such action to dispossess such defendant, his heirs or assigns.

§ 5914. Both parties have right of entry. The court in

which an action is pending for the recovery of real property or for

damages for an injury thereto, or a judge thereof, may on motion

upon notice by either party for good cause shown grant an order

allowing to such party the right to enter upon the property and make

survey and measurement thereof and of any tunnels, shafts or drifts

thereon for the purpose of the action, even though entry for such

plprpose has to be made through other lands belonging to parties to

t e action.

§ 5915. Order for entry. Service. The order must describe

the property and a copy thereof must be served on the owner or occu

pa_nt and thereupon such party may enter upon the property with

necessary surveyors and assistants and make such survey and meas

urement, but if any unnecessary injury is done to the property he is

liable therefor. '

§ 5916. Purchaser may recover for waste.

property has been sold on execution the purchaser thereof, or any

person who may have succeeded to his interest, may after his estate

becomes absolute recover damages for injury to the property by the

tenant in possession after sale and before possession is delivered

under the conveyances.

§ 6917. Alienation not to affect action. An action for the

recovery of real property against a person in possession cannot be

prejudiced by any alienation made by such person either before or

after the commencement of the action.

\Vhen real

§ 6918. Mining customs govern mining claims. In actions

respecting mining claims proof must be admitted of the customs.

usages or regulations established and in force at the bar or diggings

embracing such claim; and such customs, usages or regulations. when

not in conflict with the laws of this state and the United States, must.

govern the decision of the action.

§ 5919. Claimants on public land. Any person settled upon

the public lands belonging to the United States on which settlement

is not expressly prohibited by congress, or some department of the

general government, may maintain an action for any injuries done

the same, also an action to recover the possession thereof in the same

manner as if he possessed a fee simple title to said lands.

Q;
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CHA PTER 31.

ACTION FOR NUISANCE, WASTE AND WILLFUL TRES

PASS ON REAL PROPERTY. '

§ 6920. Who may bring action of nuisance. An action

may be maintained by any person whose property is injuriously

affected or whose personal enjoyment is lessened by a nuisance as

defined in the civil code; and by the judgment the nuisance may be

enjoined or abated as well as damages recovered.

§ 5921. Waste. When actionable. If a guardian, tenant for

life or years, joint tenant or tenant in common of real property com

mits waste thereon, any person aggrieved by the waste may bring an

action against him therefor, in which action there may be judgment

for treble damages, forfeiture of the estate of the party oifending and

eviction from the premises.

§ 6922. When and to whom judgment given. Judgment

of forfeiture and eviction shall only be given in favor of the person

entitled to the reversion against the tenant in possession when the

injury to the estate in reversion shall be adjudged in the action to be

equal to the value of the tenant’s estate or unexpired term, or to have

been done in malice.

CHAPTER 32.

ACTION FOR THE SUPPORT ‘OF MARRIED WOMEN.

§ 5923. When maintainable. Any married woman may main

tain an action in the district court of the county in which she resides

against her husband for failure on his part to provide for her support

and the support of her minor children, if any, by said husband living

with her.

§ 5924. Power of court to render judgment. If it shall

appear to the court upon the trial of such action that the husband is

able to support or contribute to the support of his wife and said chil

{$651. (‘-. Clv. P.

am‘d.

§ aw. 0. cw. P.

§ 653. C. Clv. P.

§ 1. c. 161. 1890.

am‘d.

§ 2. c. 16".. 1-e0.

am‘d.

dren, if any, and that he neglects or refuses to perform his duty in a

that respect, the court shall have power to render such judgment as

to the support by said husband of his wife and said children as shall

be equitable in view of the circumstances of both parties.

§ 6925. Practice. The practice in such action shall conform

as nearl as ma be to the practice in actions for divorce.

§ 59 6. Vyhat payments by husband compelled. The

court may in its discretion require the husband to pay any money

necessary to enable the plaintifl’ to prosecute the action and for the

support of the plaintiff and her children durin its pendency.

§ 5927. Security required. Receiver. The court may require

the husband to give reasonable security for making any payments

§ 3. c. 167. 1390.

um‘d.
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required under the provisions of this chapter and may enforce the

same by the appointment of a receiver or by any remedy applicable

to the case. .

§4,c.1§7.1.<<.vo. § 6928. Modifying or vacating judgment. The judgment
"""‘l' may be modified or vacated at any time upon the hearing of the

parties.

CHAPTER 33.

ACTIONS AGAINST THE STATE.

§ 59,29. When authorized. Where brought. Undertak

ing for costs. An action respecting the title to property, or arising

upon contract may be brought in the district court against the state

the same as against a private person. When such actions are not of

a local nature they shall be brought in the county of Burleigh. The

plaintiff at the time of commencing such action shall file an under

taking with sufficient surety to be approved by the clerk of court to

the effect that he will pay any judgment for costs that may be ren

dcred a ainst him.

§ 6950. Claim presented and refused before action

brought. No action upon a claim arising upon contract for the

recovery of money only can be maintained against the state until the

claim has been presented to the state auditor for allowance and allow

ance thereof refused. The neglect or refusal of the auditor to act on

such claim for a period of ten days after its presentation for allow

ance shall be deemed a refusal'to allow the claim.

§ 5931. How judgment collected. No execution shall issue

against the state on any jud ment, but whenever a final judgment

against the state shall have en obtained in any action the clerk

shall make and furnish to the state auditor a duly certified copy of

such judgment and the auditor shall in due course draw his warrant

upon the state treasurer for such amount and deliver the same to the

person entitled thereto.

C H A PT E R 34.

CONTEMPTS.

Aarrorr. 1.—Ca1M1mL Conrsnrrs.

§ 5932. Defined. Every court of record shall have power to

punish as for a criminal contempt persons guilty of any of the

following acts and no other:
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1. Disorderly, contemptuous or insolent behavior committed dur

i11g its sitting in its immediate view and presence and directly

tending to interrupt its proceedings, or to impair the respect due to

its authority.

Any breach of the peace, noise or other disturbance directly

tendin to interrupt its proceedings.

'illful disobedience of any process or order lawfully issued or

made by it.

4. Resistance willfully offered by any person to the lawful order

or process of the court.

5. The contumacious and unlawful refusal to be swom as a

witness; or after being sworn, to answer any legal and proper

interro atory.

6. he publication of a false or grossly inaccurate report of its

proceedings: but no court can punish as a contempt the publication

of a true, full and fair report of any trial, argument, decision or other

proceeding therein.

§ 5933. Punishment for. Punishment for a contempt speci

fied in the. last section may be by fine, not exceeding two hundred

-and fifty dollars or by imprisonment not exceeding thirty da s in the

_jail of the county where the court is sittin , or both, in the 'scretion

of the court. VVhen a person is committe to jail for the nonpayment

of such fine, he must be discharged at the expiration of thirty days;

but when he is also committed for a definite time, the thirty days

must be computed from the expiration of the definite time.

ARTICLE 2.—O1v1L CONTEMPTS.

§ 5934. Defined. Every court of record has power to punish

by fine and imprisonment, or either, a neglect or violation of duty or

other misconduct by which a right or remedy of a party to a civil

action or proceeding pending in the court may be defeated, impaired,

impeded or prejudiced in the following cases:

1. An attorney, counselor, clerk, sherifl’, coroner or other person in

any manner duly elected or appointed to perform a judicial or minis

terial service for a misbehavior in his oflice or trust, or for a willful

neglect or violation of duty therein; or for disobedience to any lawful

order or process of the court or of the judge thereof. '

2. A party to an action or proceeding, for putting in fictitious

bail, or a fictitious surety, or for any deceit or abuse of the process or

proceedings of the court. .

3. A party to an action or proceeding, an attorney, counselor or

other person, for the nonpayment of a sum of money ordered by the

court to be paid, in a case where by law execution cannot be awarded

for the collection of such sum; or for any other disobedience to any

lawful order, jud ment or process of the court.

-.l. A person or assuming to be an attorney, or counselor or other

nflicer of the court and acting as such without authority; for rescu

ing any property or person in the custody of an oflicer b virtue of

any process or order issued by such court; for fraudulent y and will

fully preventing or disabling from attendance or testifying a witness

or a party to an action or proceeding, or unlawfully detaining such

witness or party while going to, remaining at or returning from the

court where the action or proceeding is noticed for trial or hearing,
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or is being tried or heard; or for any other unlawful interference with

the proceedings therein.

-1

o. A person subpoenaed as a witness for refusing or neglecting to

obey the subpcena, or to attend, or to be swom, or to answer as a

witness. . ~

6. A person summoned as a juror in any court, for improperly

conversing with a party to an action or proceeding to be tried at that

term, or with any other person, in relation to the merits of such action

or proceeding; or for receiving a communication from any person in

relation to the merits of such an action or proceeding without immedi

ately disclosing the same to the court.

7. An inferior magistrate, judge, oflicer or tribunal, for proceeding

contrary to law in a case or matter which has been removed from his

jurisdiction to the court inflicting the punishment; or for disobedience

to any lawful order or process of the latter court.

8. In any other case expressly authorized by the codes or statutes

of this state, or where an attachment, or any other proceeding to

punish for a contempt has been usually adopted and practiced in a

court of record to enforce a civil remedy or to protect a right of a

party to an action or proceeding in such court.

Aarrcm 3.-—-PRACTICE IN Cosrmrrrs.

§ 6935. How punished when in presence of court. When

the ofiense is committed in the immediate view and presence of the

court or of the judge upon a trial or hearing it may be punished

summarily. For that purpose an order must be made, stating the

facts which constitute the offense and reciting that the same occurred

in such immediate view and presence and plainly and specifically

prescribing the punishment to be inflicted therefor.

§ 5936. When not in presence. When the offense is not so

committed the court or judge must upon being satisfied by afiidavit

of the commission of the otfense, either:

1. Make an order requiring the accused to show cause at a time

and place therein specified why he should not be punished for the

alleged offense; or,

2. Issue a warrant of attachment directed to the sheriff of any

county where the accused may be found, commanding him to an'est

the accused and bring him before the court or judge, either forthwith

or at a time and place therein specified to answer for the alleged

offense.

§ 5937. Order to show cause. Attachment. An order to

show cause may be made in the action or proceedin in or respecting

which the offense was committed, either before or a ter the final judg

ment or order therein, and is equivalent to a notice of motion; and

the subsequent proceedings thereupon shall be taken in the action

or proceeding as upon a motion made therein. In case an attach

ment is issued it shall be deemed an original special proceeding by

the state as plaintiff against the accused as defendant.

§ 6938. Papers served on accused. A copy of the warrant

and of the affidavit, or report of a referee upon which it is issued,

must be served upon the accused when he is arrested by virtue thereof.
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§ 5939. Indorsement on warrant of amount of undertak

ing required. When a warrant of attachment is issued the court

or judge may in discretion by an indorsement thereon fix a sum in

which the accused may give an undertaking for his appearance to

answer.

§ 5940. Duty of sherifi‘ when undertaking not given. If

an indorsement is not made upon the warrant, or if such an indorse

ment is made and an undertakin is not given as prescribed in the

next section, the sheriff after ma ing the arrest must keep the accused

in his custody, until the further direction of the court or judge.

VVhen from sickness or other cause the accused is physically unable

to attend before the court or judge, that fact is a suflicient excuse to

the sheriff for not producing him as required by the warrant. In

that case the sheriff must produce him as directed by the court or

judge after he becomes able to attend. The sheriff need not in any

case confine the accused in prison or otherwise restrain him of his

liberty, except so far as is necessary in order to secure his personal

attendance.

§ 5941. Accused discharged from arrest on delivering

undertaking. VVhen an indorsement is made upon the warrant as

prescribed in the last section but one, the accused must be discharged

from arrest upon his executin and delivering to the sheriff at any

time before the return day of t e warrant an undertaking to the state

in the sum specified in the indorsement with sufficient surety to the

effect that he will appear on the return of such attachment and abide

the direction of the court. If required by the sheriff, such surety

must justify in the same manner as bail upon an arrest.

§ 6942; Procedure on return ofwarrant. When the accused

is produced by virtue of a warrant, or appears upon the return of a

warrant, or of an order to show cause the court or judge must, unless

the accused admits the offense charged, cause interrogatories to be

filed, specifyin the facts and circumstances of the offense charged

against him. he accused must make written answer thereto under

oath within such reasonable time as the court or judge allows there

for and either party may produce affidavits or other proof contradict

ing or corroborating any answer. Upon the original affidavits, the

answer and subsequent proofs the court or judge must determine

whether the accused has committed the offense charged.

§ 5943. Final order directing punishment. If it is deter

mined that the accused has committed the offense charged and, if it

is a contempt defined in section 5934, that it was calculated to or
factually did defeat, impair, impede or prejudice the rights or remedies

of a party to an action or proceeding pending in the court or before

the judge ora referee, the court or judge must make a final order

accordingly,, directing that the accused be punished by fine or

imprisonment, or both, as the nature of the case requires. A warrant.

of commitment must issue accordingly.

§ 5944. Payment to party injured instead of fine. If an

actual loss or injury has been produced to any party by the miscon

duct alleged, the court or judge shall order a sufficient sum to be paid

by the offender to such party to indemnify him and to satisfy his

costs and expenses instead of imposing a fine upon the accused; and

in such case the payment and acceptance of such sum shall be an

absolute bar to any action by the aggrieved party to recover damages

for such injury or loss. When no such actual injury or loss has been
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produced the fine shall not exceed two hundred and fifty dollars over

and above the costs and expenses of the proceeding. A corporation

may be fined as prescribed in this section.

§ 5945. Imprisonment until act performed. When the

misconduct proved consists of an omission to perform an act or duty,

which it is yet in the power of the offender to perform, he shall be

imprisoned only until he has performed it and paid the fine imposed.

In such a case the order and the warrant of commitment, if one is

issued, must specify the act or duty to be performed and the sum to

be paid. In every other case, when special provision is not other

wise made by law, the offender may be imprisoned for a reasonable

time not exceeding six months, and until the fine; if any, is paid; and

the order and the warrant of commitment if any, must specify the

amount of the fine and the duration of the imprisonment.

§ 5946. Offender discharged when unable to endure

imprisonment. VVhen an offender, imprisoned as prescribed in

this chapter. is unable to endure the imprisonment, or to pay the

sum, or perform the act or duty required to be paid or performed

in order to entitle him to be released, the court or judge may in dis

cretion and upon such terms as justice requires make an order direct

ing him to be discharged from the imprisonment.

§ 5947. Punishment no bar to criminal prosecution. A

person punished as prescribed in this chapter may, notwithstanding,

be prosecuted criminally for the same misconduct, if it is a public

otfense; but the court before which he is convicted must in forming

its sentence take into consideration the previous punishment.

‘ 5948. Failure to appear. Prosecution of undertaking.

W ien a person arrested by authority of a warrant of attachment has

given an undertaking for his appearance as prescribed in this chapter

and fails to appear on the return day of the warrant, the court may

either issue another warrant or make an order directing the under

taking to be prosecuted or both.

§ 5949. By whom prosecuted. Extent of recovery.

order directing the undertaking to b_e prosecuted may in the discre

tion of the court or judge direct the prosecution thereof by and in

the name of any party aggrieved by the misconduct of the accused.

In such a case the plaintilf may recover damages to the extent of the

loss or injurv sustained by him by reason of the misconduct together

with the costs and expenses of prosecuting the proceedings in which

the warrant was issued, not exceeding the sum specified in the under

takin .

§ {$950. When prosecuted in name of state. Application

of proceeds. If no party is aggrieved by the misconduct of the

accused the court must, and in any case when the court thinks proper

so to direct, it may direct the prosecution of the undertaking by the

attorney general, or by the state’s attorney of the county in which it

was given, in the name of the state. In an action brought pursuant

to such direction the state is entitled to recover the entire sum

specified in the undertaking. Out of the money collected the court

which directed the prosecution must direct that the person at whose

instance a warrant was issued be paid such a sum as it thinks proper

to satisfy the costs and expenses incurred by him and to compensate

him for the loss or injury sustained by him by reason of the miscon

duct. The residue of the money must be paid into the treasury of the

state to the credit of the school fund.

The
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§ 5951. When sherifi‘ liable for insaflicient surety. After

the return of an execution unsatisfied, issued upon a judgment,

rendered in an action upon the undertaking, an action to recover the

amount of the judgment may be maintained against the sheritf,

when it appears that at the time wlien the undertaking was given, the

surety was insuflicient and the sherifi’ had reasonable grounds to

doubt his sufliciency. Such an action may be maintained by the plain

titf in whose favor the judgment was recovered. If the state was

plaintiff the action must be prosecuted by the attorney general or the

state's attorney; and any money collected therein must be disposed

of as prescribed in the last section.

§ 5952. Procedure to punish contempt before referee.

The commission of any of the offenses, which constitute contempt of

court, upon the trial of an action or issue by a referee appointed by

the court shall be deemed a contempt of the court appointing such

referee and the same may be punished by the court in like manner

and upon the same proceedings as in this chapter provided, except

. that the offense may be presented to the court by a report of the

referee instead of by affidavit.

§ 5953. How contempts of ofilcers, etc., punished. When

a witness fails to attend for examination when duly required so to do

before a notary public or any other ofiicer, board or tribunal author

ized by law to require his attendance for examination, or refuses to

be sworn, or to answer as a witness, such notary public, ofiicer, board

or tribunal shall certify such fact to the judge of the district court of

the judicial district in which the_witness resides or may be, who must

thereupon by order require such witness to attend before him at a

time and place to be specified in such order for examination. Upon

the return day of such order the examination of the witness shall be

conducted before the judge and for the failure of the witness to

attend or his refusal to do any act required of him by law he may be

punished as for a contempt upon the same proceedings as are in this

chapter provided.

§ 5954. How appeals taken to the supreme court. Ap

peals may be taken to the supreme court from any final order adjudg

ing the accused guilty of contempt and upon such appeal the supreme

court may review all the proceedings had and atlidavits and other

proof introduced by or against the accused. For the purpose of

reviewing questions as to the sutficiency of the evidence a statement

of the case may be prepared and settled within the time and in the

manner provided in article S of chapter 10 of this code. Such appeal

shall be taken, except as in this section otherwise provided in the

manner prescribed in chapter 14 of this code.

To render such appeal effectual:

1. If the appellant has been adjudged guilty of a criminal con

tempt, an undertaking must be executed to the state of North Dakota

on the part of the appellant in the sum of five hundreddollars by at

least two sureties to the effect that if the order appealed from, or any

part thereof, is affirmed or the appeal is -dismissed, the appellant will

pay the amount directed to be paid by such order, or the part of such

amount as to which the order is affirmed and if such order also

directs that appellant be imprisoned, that he will surrender himself

in execution of the order and also pay the costs adjudged against him

on such appeal; or,
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2. If, of a civil contempt, a like undertaking must be executed in

double the amount of the fine imposed and in no case less than two

hundred and fifty dollars to the same effect as prescribed in sub

division 1 of this section; or, _

3. If the appellant does not desire a stay of the execution of the

order appealed from, a like undertaking must be executed in the sum

of two hundred and fifty dollars to the efi"ect that appellant will pay

-the costs of the appeal if the judgment is afiirmed wholly, or in part,

or the appeal is dismissed.

Unless the undertaking provided for in subdivision 1 or 2 of this

section. as the case ma require, is executed on the part of the

appellant the execution o the order appealed from shall not be stayed.

‘CHAPTER ea

EMINENT DOMAIN.

§h5955. Defined. How _exercised. Eminent domain is the

rig t to take private property for public use. Private property shall

not be taken or damaged for public use without just compensation

having beenfirst made to or paid into court for the owner. And in

case such property is so taken by a person, firm or. private corpora

tion no benefit to accrue from the-proposed improvement shall be

allowed in ascertaining the compensation to be made therefor. Such

compensation shall in all cases be ascertained by a jury, unless a jury

is waived. The right of eminent domain may be exercised in the

manner provided in this chapter. ‘

§ 5966. Exercised for wlrat public uses. Subject to the

provisions of this chapter, the right of eminent domain may be exer

cised in behalf of the following public uses:

1. All public uses authorized by the government of the United

States.

2. Public buildin and grounds for the use of the state and all

other public uses aut orized by the legislative assembly of this state.

3. Public buildings and grounds for the use of any county, incor

porated city, village, town or school district; canals, aqueducts,

flumes, ditches or pipes for conducting water for the use of the

inhabitants of any county, incorporated city, village or town; or for

draining any county, incorporated city, village or town; raising the

banks of streams, removing obstructions therefrom and widening,

deepenin or straightening their channels; roads, streets and alleys

and all ot er public uses for the benefit of any county, incorporated

city, village or town, or the inhabitants thereof which may be author

ized by the legislative assembly; but the mode of apportioning and

collecting the costs of such improvements shall be such as may be

provided in the statutes by which the same may be authorized.

4. Wharves, docks, piers, chutes, booms, ferries, bridges, toll roads,

by-roads. plank and turnpike roads, railroads and street railways:

canals, ditches, flumes, aqueducts and pipes for public transporta

tion, suppl in mines and for irrigating purposes, draining and

reclaiming an .
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o. Roads, tunnels, ditches, flutnes, pipes and dumping places for

working mines; also outlets, natural or otherwise, for the flow, deposit

or conduct of tailings or refuse matter from mines; also milldams.

6. By-roads leading from hi hways to residences and farms.

7. Telegraph and telephone ines.

S. Sewerage of any incorporated city, or of any village or town,

whether incorporated or unincorporated, or of any settlement consist

ing of not less than ten families, or of any public buildings belonging

to the state, or to any college or university.

9. Cemeteries and public parks.

S 5957. What estate subject to be taken. The followin is

a classification of the estates and rights in lands subject to be taien

for public use:

1. A fee simple, when taken for public buildings or grounds, or for

permament buildings, for reservoirs and dams and permanent flood

ing occasioned thereby, or for an outlet for a flow or a place for the

deposit of debris or tailings of a mine.

2. An easement, when taken for any other use.

3. The ri ht of entry upon and occupation of lands and the right

to take there%rom such earth, gravel, stones, t1'ees and timber as may

be necessary for a public use.

§ 6958. What property may be taken. The private prop

erty which may be taken under this chapter includes:

1. All real property belonging to any person.

2. Lands belonging to this state; or to any county, incorporated

city, village or town not appropriated to some public use.

3. Property appropriated to public use; but such property shall

not be taken unless for a more necessary public use than that to

which it has been alread appropriated.

4. Franchises for to l roads, toll bridges, ferries and all other

franchises; but such franchises shall not be taken unless for free

highways, railroads or other more necessary public use.

5. All rights of way for any and all the purposes mentioned in

section 5956 and any and all structures and improvements thereon

and the lands, held or used in connection therewith shall be subject

to be connected with, crossed or intersected by an other right of way

or improvement or structure thereon. They shal also be subject to

a limited use in common with the owner thereof when necessary; but

such uses, crossings, intersections and connections shall be made in

the manner most compatible with the greatest public benefit and the

least private injury.

6. All classes of private property not enumerated may be taken

for public use, when such taking is authorized by law.

§ 6959. What must appear before property taken. Be

fore property can be taken it must appear:

1 1. That the use to which it is to be applied is a use authorized by

aw. -

2. That the taking is necessary to such use.

3. If already appropriated to some public use, that the public use

to which it is to be applied is a more necessary public use.

§ 5960. Entry for making surveys, etc. In all cases when

land is required for public use the person or corporation, or his or its

agents, in charge of such use may survey and locate the same; but it

must be located in the manner which will be compatible with the

greatest public benefit and the least private injury and subject to the
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provisions of section 5964. Whoever may be in charge of such public

use may enter upon the land and make examinations, surveys and

maps thereof, and such entry shall constitute no cause of action in

favor of the owner of the land except for injuries resulting from neg

ligence, wantonness or malice.

§ 5961. Proceedings by civil action. All proceedings under

this chapter must be prosecuted by civil action brought in the dis

trict court of the county in which the property, or some part thereof.

is situated.

§ 5962. Whatcomplaintmustcontain. The complaint must

contain: -

1. The name of the corporation, association, commission or person

in charge of the public use for which the property is" sought, who

must be styled plaintiff. '

2. The names of all owners and claimants of the property, if

known, or a statement that they are unknown, who must be styled

defendants. ‘

3. A statement of the right of the plaintiff.

4. If a right of way is sought, the complaint must show the loca

tion, general route and termini and must be accompanied with a map

thereof so far as the same is involved in the action or proceeding.

5. A description of each piece of land sought to be taken and

whether the same includes the whole or only a part of an entire par

cel or tract. All parcels lyin in the county and required for the

same public use may be inolu ed in the same or separate proceedings,

at the option of the plaintiff, but the court may consolidate or sepa

rate them to suit the convenience of parties.

§ 5963. Who may defend. All persons in occupation of, or

having or claiming an interest in any of the property described in the

complaint or in the dama es for the taking thereof, though not named.

may appear, plead and de end, each in respect to his own property or

interest, or that claimed by him in like manner as if named in the

complaint. _ '

§ 5964. Power of court. The court shall have power:

1. To regulate and determine the place and manner of making

connections and crossings, or of enjoying the common use mentioned

in the fifth subdivision of section 5960. -

2. To hear and determine all adverse or conflicting claims to the

property sought to be condemned and to the damages therefor.

3. To determine the respective rights of different parties seeking

condemnation of the same property. _

§ 5965. Assessment of damages. The jury, or court or ref

eree. if a jury is waived, must hear such legal testimony as may be

offered by any of the parties to the proceedings and thereupon must

ascertain and assess:

1. The value of the property sought to be condemned and all

improvements thereon pertaining to the realty and of each and every

separate estate or interest therein; if it consists of difl’erent parcels.

the value of each parcel and each estate and interest therein shall be

separately assessed.

2. If the property sought to be condemned constitutes only a part

of a larger parcel, the damages which will accrue to the portion not

sought to be condemned by reason of its severance from the portion

sought to be condemned and the construction of the improvement in

the manner proposed by the plaintiff.
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If the property, though no part thereof is taken, will be damaged

by the construction of the proposed improvement, the amount of such

damages.

4. If the property is taken or damaged bythe state or a public

corporation, separately, how much the portion not sought to be con

demned and each estate or interest therein will be benefited, if at all,

by the construction of the improvement proposed by the plaintiff;

and if the benefit shall be equal to the damages assessed under sub

divisions 2 and 3, the owner of the parcel shall be allowed no

compensation except the value of the portion taken; but if the ben

efit shall be less than the damages so assessed the former shall be

deducted from the latter and the remainder shall be the only damages‘

allowed in addition to the value of the portion taken.

5. As far as practicable compensation must be assessed separately

for property actually taken and for damages to that which is not taken.

§ 6966. When right to damages accrues. For the purpose

of assessin compensation and damages the right thereto shall be

deemed to ave accrued at the date of the trial and its actual value at

that date shall be the measure of compensation for all property to be

actually taken, and the basis of damages to the property not actually

taken, but injuriously affected, in all cases when such damages are

allowed as provided in section 5965. No improvements put upon the

property subsequent to the date of the service of the summons shall he

included in the assessment of compensation or damages.

§ 5967. When title defective. If the title acquired is found

to be defective from any cause the plaintiff may again institute pro
ceedings to acquire the same as in this chapter prescribed. i

§ 6968. When judgment paid. The plaintiff’ must within

thirty days after final judgment pay the sum of money assessed.

§6969. Payment or deposit. Proceedings annulled.

Payment may be made to the defendant entitled thereto, or the money

may be deposited in court for the defendant, and be distributed to

those entitled thereto. If the money is not so paid or deposited, the

defendant may have execution as in civil actions, unless execution is

stayed by order of the court pending a motion for a new trial or on

appeal; and if the money cannot be made on execution, the court

upon a showing to that effect must set aside and annul the entire

proceedings.

§ 5970. Final order. Filing. VVhen payments have been

made as required in the last two sections the court must make a final

order of condemnation, which must describe the property condemned

and the purposes of such condemnation. A copy of the order must

be filed in the office of the register of deeds of the county and there

upon the property described therein shall vest in the plaintiff for the

purposes therein specified.

§ 6971. When possession taken. How money paid de

fendant. Acceptance, abandonment of defenses. At any

time after the entry of judgment, whenever the plaintiff shall have

paid to the defendant, or into court for the defendant, the full amount

of the judgment, the district court in which the proceeding was tried
may upon notice of not less than threeidays authorize the plaintiff to

take possession of and use the property during the pendency of and

until the final conclusion of the litigation and may, if necessary, sta

all actions and proceedings against the plaintiff on account thereo .
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The defendant, who is entitled to the money paid into court for him

upon judgment, shall be entitled to demand and receive the same at

any time thereafter upon obtaining an order therefor from the court.

It shall be the duty of_the court, or a judge thereof, upon application

being made by such defendant to order and direct that the money so

paid into court for him be delivered to him upon his filing a satisfac

tion of the judgment, or upon his filing a receipt therefor and an

abandonment of all defenses to the action or proceeding except as to

the amount of damages that he may be entitled to in the event that a

new trial shall be granted. A payment to a defendant as aforesaid

shall be held to be an abandonment by such defendant of all defenses

interposed by him, excepting his claim for greater compensation.

The payment of the money into court as hereinbefore provided for

shall not discharge the plaintiff from liability to keep the said fund

full and without diminution; but such money shall be and remain as

to all accident, defalcations or other contingencies as between the

parties to the proceedings at the risk of the plaintiff, and shall so

remain until the amount of the compensation or damages is finally

settled by judicial determination and until the court awards the

money, or such part thereof as shall be determined upon, to the

defendant, and until he is authorized or required by order of court to

take it. If for any reason the money shall at any time be lost, or

otherwise abstracted or withdrawn, through no fault of the defendant.

the court shall require the plaintifl’ to make and keep the sum good

at all times until the liti ation is finally brought to an end, and until

paid over or made payab e to the defendant by order of the court, as

above provided, and until such time or times the clerk of court shall

be deemed to be the custodian of the money and shall be liable to the_

plaintifi’ upon his official bond for the same, or any part thereof, in

case it is for any reason lost, or otherwise abstracted or withdrawn.

The court may order the money to be deposited in the state treasury

and in such case it shall be the duty of the state treasurer to receive

all such moneys, duly receipt for and safely keep the same in a special

fund to be entered on his books as a condemnation fund for such

purpose, and for such duty he shall be liable to the plaintiff upon his

oflicial bond. The state treasurer shall pay out such money so de

posited in such manner and at such times as the court or judge thereof

may by order direct. In all cases when a new trial has been granted

upon the application of the defendant and he has failed upon such

trial to obtain greater compensation than was allowed him upon the

first trial, the costs of such new trial shall be taxed against him.

§ 5972. Rules of-practice. Except as otherwise provided in

this chapter the provisions of this code relative to civil actions are

applicable to and constitute the rules of practice in the proceedings

mentioned in this chapter.

§ 5973. New trials and appeals. The provisions of this code

relative to new trials and appeals, except in so far as they are incon

sistent with the provisions of this chapter apply to the pro

ceedings mentioned in this chapter; provided, that upon the

payment of the damages assessed the plaintiff shall be entitled to

enter into, improve and hold possession of the property sought to be

condemned as provided in section 5971 and devote the same to the

public use in question; and no motion for a new trial or appeal shall

after such payment in any manner retard the contemplated improve

ment. Any money which shall have been deposited, as provided in
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section 5971, shall be applied to the payment of the recovery upon a

new trial and the remainder, if there is any, shall be returned to the

plaintifl’.

U H A P T E R 3 6 .

DEATH BY WRONGFUL ACT.

§ 5974. When action for maintainable. Whenever the

death of a person shall be caused by a wrongful act, neglect or de

fault and the act, neglect or default is such as would, if death had not

ensued, have entitled the party injured to maintain an action and

recover damages in respect thereof, then and in every such case the

erson who, or the corporation or company which, would have been

'able if death had not ensued, shall be liable to an action for dam

ages, notwithstanding the death of the person injured, and although the

death shall have been caused under such circumstances as amount in

law to felony. ~

§ 5975. Measure of recovery In such actions the jury shall

give such damages as they think proportionate to the injury result

ing from the death to the persons entitled to the recovery.

§ 5976. Who may bring action. The action shall be brought

by the following persons in the order named:

1. The surviving husband or wife, if any.

2. The surviving.children, if any.

3. The personal representative.

If any person entitled to bring the action refuses or neglects so to

do for a period of thirty days after demand of the person next in

order, such person may bring the same.

5' 5977. Recovery exempt from decedent’s debts. The

amount recovered shall not be liable for the debts of the decedent,

but shall inure to the exclusive benefit of his heirs at law in such

shares as the jud e before whom the case is tried shall fix in the ‘order

for judgment, an for the purpose of determining such shares the

judge may after the trial make any investigation which he deems

necessary.

§ 5978. Action not abated by death. The action shall not

abate by the death of either party to the record. If the plaintiff dies

pending the action the person next in order, entitled to bring the

action, shall by order of the court be made plaintiff therein.

§ 5979. Compromise of action. The person entitled to bring

the action ma compromise the same, or the right thereto, and such

compromise s all be binding, upon all persons authorized to bring

the action or to share in the recovery.
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C H A P T E R 3 7 .

ARBITRATION.

§ 5980. When authorized. Persons capable of contracting

may submit to the decision of one or more arbitrators any controversy

which might be the subject of a civil action between them, except

the question of title to real property in fee or for life. This qualifi

cation does not include questions relating merely to the partition or

boundaries of real property.

§ 5981. Submission in writing. The submission to arbitra

tion must be in writing and acknowledged by the parties thereto in

the same manner as a conveyance of real property and may fix the

time on or before which the award shall be made and provide that

judgment may be entered upon the award by the district court in and

for a specified county.

§ 5982. Powers of arbitrators. Arbitrators have power to

appoint a time -and place for hearing, to adjourn from time to time,

to administer oaths to witnesses, to hear the allegations and evidence

of the parties and to make the award thereon. All the arbitrators

must meet and act together during the investigation; but when met a

majority may determine any question.

5983. Oath of. Before acting the arbitrators must be sworn

be ore an ofiicer authorized to administer oaths faithfully and fairly

to hear and examine the allegations and evidence of the parties in

relation to the matters in controversy and to make a just award accord

ing to their understanding.

§ 5984. Attendance of witnesses compelled. Witnesses

may be compelled to appear before such arbitrators by subpmna to be

issued by any justice of the peace, in the same manner and with like

effect, and subject to the same penalties for disobedience, as in cases

of trials before justices of the peace.

§ 5985. How award executed. When filed. The award

must be in writing si ned by the arbitrators or a majority of them

and acknowledged in t e same manner as a conveyance of real prop

erty. If the submission provides for the entry of judgment upon the

award, the arbitrators shall file the submission together with their

award in the ofiice of the clerk of the district court of the county

specified in the submission and notify each of the parties to the arbi

tration thereof in writing. If the submission does not provide for

the entry of judgment upon the award the arbitrators shall deliver a

copy of the award to each of the parties to the arbitration.

§ 5986. Motion to afirm award. Any party to the submis

sion at any time within one year after the award is filed, and upon

eight days’ notice to the adverse party may move the court designated

in the submission to aflirm the award and the same shall be aflirmed

accordingly, unless a motion is made to modify or vacate the award

in which case the latter motion shall first be disposed of.

§ 5987. To vacate. Grounds. Any party to such submission

may move the court designated therein to vacate the same upon

either of the following grounds:

1. That such award was procured by corruption, fraud or other

undue means.
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2. That there was evident partiality or corruption in the arbi

trators, or either of them. '

3. That the arbitrators were guilty of misconduct in refusing to

- postpone the hearing upon suflicient cause shown or refusing to hear

any evidence pertinent and material to the controversy, or for any

other misbehavior of such arbitrators by which the rights of any

party shall have been prejudiced. "

4. That the arbitrators exceeded their powers, or that they so

imperfectly executed them, that a mutual, final and definite award on

the subject matter submitted was not made.

§ 5988. To modify Grounds. Any party to such submission

may also move the court designated therein, to modify or correct such

award in the following cases: '

1. \Vhen there is evident miscalculation of figures or an evident

mistake in the description of any person, thing or property referred

to in such award. -

2. VVhen the arbitrators shall have awarded upon some matter

not submitted to them, not affecting the merits of the decision upon

the matters submitted. _

3. VVhen the award shall be imperfect in some matter of form not

affecting the merits of the controversy and when, if it had been a

verdict, such defect could have been amended or disregarded by the

court according to the provisions of law.

§ 5989. Power of court on such motions. On such applica

tion the court may vacatc such award in any of the cases herein

before specified, and if the time wit_hin which such award shall have

been required to be made by the submission, has not expired, may in

their discretion direct a rehearing by the arbitrators; and in the cases

herein specified the court may modify and correct such award, so as

to effect the intent thereof and promote justice between the parties.

§ 5990. Judgment. Costs. Upon such award being affirmed

or modified the court shall render judgment in favor of the party to

whom any sum of money or damages shall have been awarded, that

he recover the same; and if the award shall have ordered any act to

be done by either party, judgment shall be entered, that such act be

done according to such order. The costs of the proceedings shall be

taxed as in actions, and if no provision for the fees and expenses of

the arbitrators shall have been made in the submission, the court

shall make the same allowance as is provided by law for referees; but

no costs shall be taxed for any other services or expenses prior to

such application. _

§ 5991 . How judgment entered. The judgment of the

court on such award shall be entered in the jud ment book at length

as other judgments of said court and the cler of the court shall

immediately after the entry of such judgment attach to the submis

sion the award of the arbitrators and a copy of the judgment of

the court and the same shall constitute the judgment roll.

§ 6992. Subject to same provisions as other judgments.

Such jud ment roll shall be filed and judgment docketed as in other

cases, sha 1 have the same force and effect in all respects, be subject

to all the provisions of law in relation to judgments in actions and

may in like manner be reviewed by the supreme court on appeal:

and execution shall issue thereupon against the property or person of

any party against whom a recovery shall be had in all respects

as upon other judgments.
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5993. Record on appeal. Power of supreme court.

W en an appeal shall be taken from such judgment, the original

affidavits upon which any application in relation to such award was

founded and all other affidavits and papers relating to such applica

tion shall be annexed to, form a part of and be transmitted with the

record of the judgment, unless the court shall order copies thereof to

be returned; and the supreme court shall reverse, modify, amend or

afiirm such judgment according to justice.

§ 5994. How judgment enforced. When by such judgment

any party shall be required to perform any act other than the

payment of money, the court rendering such judgment shall enforce

the same in the manner _provided for enforcing judgments of a

similar nature in other cases.

§ 5995. Costs on setting aside. If upon application made

pursuant to the fore oing provisions the court shall vacate and set

aside any such awa , costs shall be awarded to the prevailing party:

and judgment may be rendered therefor and enforced by execution.

5996. Appeal from an order vacating. Upon any such

or er vacating an award the arty aggrieved may appeal to the

supreme court, on which appeal) the submission and award and all

aflidavits and papers used on such application shall be transmitted to

the supreme court, unless the- court shall order copies thereof

returned; and the court shall proceed to affirm or reverse such order

as shall be just. -

§ 5997. Procedure when reversed. If such order is reversed

the proceedings shall be remitted to the court from which the were

removed to proceed thereon; or the supreme court may m 'f or

aflirm the award in the same manner and with like efl’ect, asi the

application for that purpose had been originally made to such court.

§ 5998. Action upon award not afiected. Nothing in this

chapter shall be construed to impair or affect any action upon an

award or upon any bond or other engagement to abide by an award.

6999. Liability for costs when submission revoked.

W enever any submission to arbitration shall be revoked by a party

thereto before the publication of an award, the party so revoking shall

be liable to an action by the adverse party to recover all costs and

expenses incurred and dama es which he may have sustained in pre

paring for such arbitration; ut neither party shall have power to

revoke the powers of the arbitrators after the cause shall have been

finally submitted to them upon a hearing of the parties for their

decision.

§ 6000. Same when submission in bond. If the submission

so revoked was contained in the condition of any bond, the obligee

in such bond shall be entitled to prosecute the same in such manner

as other bonds with condition other than for the pa ment of money

and to assi n such revocation as a breach thereo ; and for such

breach he s all recover as damages the costs and expenses incurred

and the damages sustained by him in preparing for such arbitration.
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CHAPTER 38.

INSOLVENOY.

ARTICLE 1.—'GENERAL PROVISIONS.

§ 6001. How debtor discharged. Insolvent debtors residing

in this state may be discharged from their debts in the manner pre

scribed in and upon compliance with the provisions of this chapter.

§ 6002. What deemed commencement of proceedings.

The filing of the petition for an adjudication in insolvency, either by

the debtor in his own behalf, or by any creditor against the debtor,

shall be deemed the commencement of proceedings in insolvency.

§ 6003. Deemed matters ofrecord. Record not required.

The proceedings in all cases of insolvency shall be deemed matters of

record, but the same shall not be required to be recorded at length,

but shall be carefully filed, copied and numbered in the ofiice of the

clerk of the court, and a docket only, or short memorandum thereof,

copied in books provided for that purpose, which shall be open to public

inspection. Copies of such records duly certified under the seal of the

courtd shall in all cases be presumptive evidence of the facts therein

state .

ARTICLE 2.—VoLu1~1TAai' Insonvancv.

§ 6004. When authorized. Petition. Any person residing

in this state and owing debts provable in insolvency to the amount of

at least five hundred dollars may apply by petition to the district

court of the county in which he resides, or of the county to which the

county in which he resides is attached for judicial purposes, setting

forth his place of residence, his inability to pay all his debts in full,

his willingness to surrender all his estate and effects for the benefit of

his creditors, except such as is by law exempt from execution, and his

desire to obtain a discharge from his debts and shall annex to his peti

tion a schedule and afiidavit in compliance with the next two sections.

The filing of such petition shall be an act of insolvency and such peti

tioner shall be adjudged an insolvent.

§ 6005. Schedule. Contents. Such schedule must contain:

1. A true and complete list of all his creditors. -

2. The place of residence of such creditors, if known to the debtor;

and if not known, that fact shall be stated.

_ 3. The sum owing to each creditor and the nature of each demand,

whether arising on written security, on account or otherwise.

4. The true cause and consideration of such indebtedness in each

case and the place where such indebtedness accrued.

5. A statement of any existing judgment, mortgage or collateral

or other security for the payment of such debts.

6. A full and true inventory of all the estate, both real and per

sonal, and of all choses in action, debts due and moneys in the hands

of such debtor, whether the property is claimed as exempt or not, of

the incumbrances existing thereon and of all the books, vouchers and

securities relating thereto.
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§ 6006. Amdavit to petition. An aflidavit in the following

form shall be annexed to such petition and schedule and shall be

sworn to and subscribed by the debtor:

I, . . . . . . . . . . . ., do swear (or affirm as the case may be) that the

schedule, which is annexed to my petition and herewith delivered, is

in all respects just, true and complete and that I have not at any time

or_ in any manner whatever disposed of or made over any part of my

estate for the future benefit of myself or family, or in order to defraud

any of my creditors; and that I have in no instance created or

acknowledged a debt for a greater sum than I honestly or truly owed

and that I have not paid, secured to be paid or in any way com

pounded with any of my creditors with a view fraudulently to obtain

the prayer of my petition.

§ 6007. Notice to creditors. Upon the filin of such petition,

schedule and affidavit the court shall make an or er directing that

notice be given to all the creditors whose names are contained in the

schedule filed with the debtor’s petition, or are afterwards furnished

by the debtor. The contents of such notice and the manner of serv

ing the same are prescribed in article 4 of this chapter.

§ 6008. Amendment of schedule. Every person volun

tarily petitionin under the provisions of this chapter to be adjudged

an insolvent sha l be at liberty from time to time upon oath to amend

and correct his schedule so that the same shall conform to the facts.

ARTICLE 3.—IN\’0LL'NTABY INSOLVENGY.

§ 6009. When proceedings authorized. Any person resid

ing in this state and owing debts provable in insolvency to the

amount of at least five hundred dollars:

1. VVho departs from this state with intent to defraud his creditors

or, being absent, remains absent with such intent; or,

2. Who conceals himself to avoid the service of legal process in

any action for the recovery of a debt" or demand, provable in insol

vency; or,

3. I/Vho conceals any of his property to avoid its being seized on

legal process; or,

4. \Vh0 makes any assignment, gift, sale, conveyance or transfer

of his property, rights or credits either within this state or elsewhere

with intent to delay, defraud or hinder his creditors; or,

5. VVho, being insolvent or in contemplation of insolvency, makes

any payments, gift, grant, sale, conveyance or transfer of property,

rights or credits, or procures or suifers a judgment against himself or

procures or suffers his property "to be taken on legal process with

intent to give preference to one or more of his" creditors or to any

person or persons who are or may be liable for him as indorsers, sure

ties or otherwise, or with the intent by such disposition of his prop

erty to defeat or delay the operation of this chapter; or,

6. Who, being insolvent, has sufl"ered execution for five hundred

dollars or more to be returned unsatisfied or, being a merchant or

tradesman, has suspended and not resumed payment of commercial

paper for thirty days for five hundred dollars or more, unless the party

or parties holding such paper have in writing waived the right to pro

ceed under this subdivision, shall be deemed to have committed an

act of insolvency and shall become liable to be adjudged an insolvent.
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§ 6010. Petition. Amendment. Proceedings in insolvency

may be instituted by the filing of a verified petition of one or more cred

itors, the a gregate of whose provable debts.amounts to at least four

hundred ddllars, against any debtor rcsiding in this state owing debts

to the amount of at least five hundred dollars, who has committed an

act of insolvency as defined in section 6009, provided such petition is

brought within six months after the parties in interest shall have had

an opportunity to be advised of the fact that an act of insolvency has

been committed. The petition may from time to time be amended

and corrected by leave of the court be-fore which the proceedings are

pending, so that the same shall conform to the facts.

§ 6011. Undertaking. The petition shall be accompanied by

an undertaking with sufiicient surety, to be approved by the clerk of

the court, in the sum of at least five hundred dollars, conditioned

that if the debtor shall not be declared an insolvent, the petitioner

will pay all costs and damages, including a reasonable attorney's fee,

that the debtor may sustain by reason of the filing of the petition.

The court may upon motion direct the filing of an additional under

taking with sufficient surety when deemed necessary.

§ 6012. Order to debtor to show cause. Injunction.

' Upon the filing of the petition authorized by the preceding section,

if it appears therefrom that suflicient grounds exist, the court shall

make an order requiring the debtor to show cause_at a time and place

to be specified in the order why the prayer of the petition should not

be granted. The court may also by injunction restrain the debtor

and any other person in the meantime from makin any transfer or

disposition of any part of the debtor’s property an from any inter

ference therewith.

§ 6013. When property seized and debtor arrested. At

the time of the filing of the petition in insolvency either by the

debtor or a creditor, or at any time thereafter, if it shall appear that

there is probable cause for believing that the debtor is about to leave

the state, or to remove or conceal his property or any evidence of his

property, or to make any fraudulent conveyance or disposition thereof,

or that the best interests of the estate demand such action, the court

may issue a warrant to the sheriff, commanding him to arrest and

safely keep the alle ed debtor, unless he shall give an unde'rtaking to

the satisfaction of t e court for his appearance from time to time as

required by the court until its decision upon the petition or until its

further order, and forthwith to take possession provisionally of all

the property of the debtor and safely keep the same until the further

order of the court, or to take possession of the property as aforesaid

without arresting the debtor.

§ 6014. Service on debtor. A copy of the petition and order

to show cause shall be served on the debtor. The service shall be .

made in the same manner as is prescribed for the personal service of

a summons or, if such service cannot conveniently be made, in such

manner as the court may by order direct. No further proceedings,

unless the debtor appears and consents thereto, shall be had until

proof has been made of the service of the order and petition; and if

such proof is not given on the return day of such order, the proceed

ings shall be adjourned and an order made that such order and peti

tion be forthwith served.

§ 6015. Proceedings continued by another creditor. If

the petitioning creditor does not appear and proceed on the return
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(lay or adjourned day, the court may upon the petition of another

creditor to the required amount proceed to adjudicate on such peti

tion without requiring a-new service of the order and petition.

§ 6016. Answer of debtor. How issues tried. On such

return day or adjourned day, if the order and petition have been duly

served or service thereof is waived by the appearance of the debtor,

the debtor may answer the petition. Such answer shall contain a

specific denial of the material allegations of the petition controverted

by him and shall be verified in the same manner as pleadings in civil

actions. The court shall proceed immediately to try the issues so

raised without a jury, unless the debtor at the time of filing his

answer demands in writi-ng a trial by jury. Upon a hearing before

the court aflidavits or other proof may be used as evidence.

§ 6017. Procedure on demand for jury. If the debtor de

mands a trial by jury, the court may adjourn the proceedings to the

next term of the district court at which a jury will be in attendance:

or may by order direct that eighteen jurors be drawn in the same

manner as petit jurors are drawn from the jury list of the last preced

ing term of the district court, and that the jurors so drawn be sum

moned by the sheriff to attend upon the court at a time to be fixed in_

the order. At the time so fixed a jury of twelve shall be drawn from

the persons so summoned in the same manner as jurors are drawn

for the trial of civil actions and the provisions of law relating to the

selecting, summonin and drawing of jurors shall be applicable to

such proceedings. he issues raised by the petition and answer shall

be tried in the same manner as issues in civil actions.

§ 6018. When proceedings dismissed. If upon such hear

ing or trial the debtor proves to the satisfaction of the court or jury.

as the case may be, that the facts set forth in the petition are not

true, or that the debtor has paid and satisfied all liens on his prop

erty, in case the existence of such liens was the sole ground of the

proceeding, the proceedings shall be dismissed and judgment shall be

entered in favor of the debtor against the petitioner for costs.

§ 6019. When debtor adjudged insolvent. If upon the

hearing or trial the facts set forth in, the petition are found to be

true or, if upon default made by the debtor to appear pursuant to

the order, due proof of service thereof is made, the court shall

adjudge the debtor to be an insolvent.

§ 6020. Order requiring schedule. Amendment of. The

court shall thereupon make an order requiring the insolvent forth

with, or within such number of days not exceeding three after the

date of the order or notice thereof as shall by the order be prescribed,

to make and deliver or transmit by mail postage paid to the clerk of

the court a schedule as required by section 6005 and verified by the

oath of the debtor. Such debtor shall be allowed from time to time

upon oath to amend or correct his schedule of creditors and property

so that the same shall conform to the facts. If the insolvent is

absent or cannot be found in this state, such schedule shall be pre

pared by some person to be appointed by the court for that purpose

according to the best information he can obtain.

'§ 6021. How copy of the adjudication served. If the

debtor has failed to appear in person or by attorney, a copy of the

adjudication shall be forthwith served on him in the manner pro

vided for the service of the order to show cause.
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ARTICLE 4. — Pnocssnmcs TO REALIZE ran Esmra ron CBEDITORS.

§ 6022. Notice of insolvency. Upon an adjudication that a

debtor is an insolvent either upon his own petition or upon the peti

tion of his creditors a notice shall forthwith be given by the clerk of

the district court substantially as follows:

NOTICE OF INSOLVENCY.

Notice is hereby given that an adjudication of insolvency has been

made against . . . . . . . . . . . . ;and that the payment of any debts and

the delivery of any property belonging to such debtor to him, or for

his use, and the transfer of any property by him are‘ forbidden by law.

Clerk of t11'e'<i{s't'ri<§t'e<${1}'t'i}{ §.~.'n'<1' £15. the

county of . . . . . . . ., North Dakota.

.§ 6023. Notice of election of assignee. At the same time

the clerk of the district court shall give notice of a meeting of the

creditors to choose an assignee, the time for which shall be fixed by

order of the court, which notice shall be in the following form:

ELECTION OF ASSIGNEE.

Notice is hereby given that a meeting of the creditors of . . . . . . . . .,

who has been adjudged an insolvent, will be held at the courthouse

in the city of . . . . . . .in the county of . . . . . . . . . .in the state of North

Dakota at. . . .o’clock. . . .M. on the . . . . . . . .day of . . . . . . . .189. .for

the purpose of choosing one or more assignees of the estate of said

insolvent.

Q - - - - - ¢ - - - ¢ - - - - . - . - . Q 40

Clerk of the district court in and for the

county of . . . . . . . ., North Dakota.

§ 6024. Manner of serving foregoing notices. The notices

mentioned in the last two sections shall be published four times, once

in each week for four successive weeks, in a newspaper published in

the county in which the adjudication is made, if there is one, and if

not, then in a newspaper published at the seat of government. Acopy

of the notice of election of an assignee shall also be forthwith served

personally or by mail on each creditor named in the schedule, if such

creditor's residence or post oflice address is given in the schedule.

The expense of the clerk in giving such notices shall be paid by the

assignee out of the estate.

§ 6025. Choosing assignee before time fixed. At any time

after an adjudication in insolvency the creditors named in the sched

ule and any other creditors, who may appear, may choose an assignee

in the manner herein provided without waitin for the expiration of

the time fixed in the notice and thereupon pu lication of the notice

must be discontinued.

§ 6026. Meeting of creditors. At the meeting of the credit

ors the jud e of the court shall preside, and the clerk of the court

shall atten and keep a minute of the deliberations of the creditors

and of the election of an assignee and enter the same upon his records;
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if it appears that the notice to creditors has not been given as required

by law, the meeting shall forthwith be adjourned and a new notice

be given as required unless all the creditors have appeared as herein

before provided.

§ 6027. Creditor may act by attorney. Any creditor may

act at all meetings and proceedings in insolvency by his attorney the

same as though personally present.

§ 6028. Time and method of electing assignee. The cred

itors shall at the first meeting held after due notice or appearance

choosc.one or more assignees of the property of the debtor; the choice

to be made by the greater part in value of the creditors, who have

proved their debts and are present or represented at such meeting.

If no choice is made by the creditors at the meeting, the court shall

appoint one or more assignees. If an assignee so chosen or appointed

fails within five days to express in writing his acceptance of the trust,

the court may fill the vacancy.

_ § 6029. Who may vote or be assignee. No person who has

received any preference contrary to the provisions of this chapter

shall vote for or be eligible as assignee; but no title to property, real

or personal, sold, transferred or conveyed by an assignee shall be

affected or impaired by reason of his ineligibility.

§ 6030. Undertaking of assignee. Failure to give. The

assignee shall give a good and suflicient undertaking in such sum as

the court directs to the state of North Dakota, conditioned for the

faithful performance and discharge of his duties, which undertaking

shall be approved by the clerk of the court and filed with the record

of the case, and shall inure to the benefit of all creditors proving their

claims, and may be prosecuted in the name and for the benefit of any

injured party. If the assignee fails to give the undertaking within

ten days after notice of his appointment, the court shall remove him

and a new assignee shall be chosen by the creditors at a meeting

called for that purpose upon notice to the creditors as hereinbefore

provided.

§ 6031. Grounds for removing assignee. The court may

after hearing upon not less than three da s’ notice to the assignee

remove him, if it appears upon the comp aint of any person inter

ested in the estate, that the assignee has fraudulently received, con

cealed, embezzled or conveyed any of the money, goods, effects or

property of the debtor or has been interested in any action in relation

to the said estate for the purpose of securing to himself a preference

or priority over the other creditors, or has in his possession or con

trol any portion of the estate with intent to appropriate the same

unlawfully to his own use, or has been guilty of any fraudulent act

in relation to the same.

§ 6032. Same. The court may also remove an assignee, who,

having removed from the state,- unreasonably refuses and neglects to

obey any lawful order of the court or to settle his accounts or other

wise to discharge his duties.

§ 6033. Assignee may resign. An assignee may with the

consent of the court resign his trust and bc discharged therefrom.

§ 6034. HOW vacancies filled. Vacancies caused by death or

otherwise in the office of assignee shall be filled by the creditors in

the same manner as in thc original choice of an assignee at a regular

meeting or at a meeting called for the purpose with such notice
thereofiin writing to all known creditors as the court shall direct.
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§ 6035. From what resignation no release. The resigna

tion or removal of an assignee shall in no way release him from per

forming all things requisite on his part for the proper closing up of

his trust and the transmission thereof to his successor. nor affect

his liability or that of the sureties on his undertaking.

§ 6036. Clerkto execute assignment. Levy dissolved. As

soon as an assignee is appointed and qualified the clerk of the court shall

by an instrument under his hand and the seal of the court assign and con

vey to the assignee all the property, real and personal, of the debtor

with all his deeds‘ books and papers relating thereto, except such

property as is by law exempt from execution. and such assign

ment shall relate back to the commencement of the proceedings in

insolvency and by operation of law shall vest the title to all such

property, both real and personal, in the assignee, although the same

1S then held under any process as the property of the debtor and shall

dissolve any levy made under such process within sixty days next

preceding the commencement of the insolvencyproceedings. Such

assignment shall be approved by the court as to ltS form and manner

of execution and shall be recorded in the office of the register of deeds

of every county in which any real estate conveyed there y is situated.

§ 6037. Debtor’s exemption. The debtor shall be allowed

such exemptions as are provided for by law and shall be permitted to use

and occupy his homestead, household furniture and absolute exemp

tions until his homestead and exemptions shall have been selected in

the manner hereinafter prescribed. Insurances upon the life of a

debtor do not pass to the assignee by the assi nment, unless the

debtor by an instrument in writing shall express y consent thereto.

No property held by the insolvent in trust shall pass by the assign

ment.

§ 6038. Assignee may redeem and tenderperformance.

The assignee shall have authority, under the order and direction of

the court, to redeem or discharge any mortgage or conditional con

tract, pledge or lien upon any property of the debtor, whenever pay

able, and to tender due performance of the conditions thereof or to

sell the same subject to such mortgage, lien or other incumbrance.

§ 6039. Authority of assignee as to actions. The assignee

shall have like remedy to recover all the property, debts and effects in

his own name as the debtor would have had if no assignment had

been made; if at the time of the assignment an action is pending in

the name of the debtor for the recovery of a debt or other thing which

might or ought to pass to the assignee by the assignment, the assignee

shall, if he requires it, be permitted to prosecute the action in his own

name in like manner and with like effect as if it had been originally

commenced by him. No action pending in the name of the assignee

shall be abated by his death or removal; but on motion of a surviv

ing, remaining or new assignee, as the case may be, he shall be per

mitted to prosecute the action in like manner and with like effect as

if it had been originally commenced by him. In actions prosecuted

by the assignee the assignment made as hereinbefore provided shall

be conclusive evidence of his authority.

§ 6040. Embezzlement by third person. If any person

before the assignment is made, having notice of the commencement

of proceedings in insolvency, embezzles or disposes of any of the

moneys, goods, chattels or effects of the insolvent, he is chargeable
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therewith and liable to an action by the assi nee for double the value

of the property so embezzled or disposed 0 , to be recovered for the

benefit of the estate. ~

§ 6041. Remedies to obtain property embezzled, etc.

The same penalties, forfeitures and proceedings by citation, exami

nation and commitment shall be maintainable on the part of the

assignee in the district court against persons suspected of having con

cealed, embezzled, conveyed away or disposed of any property of the

debtor, or of having possession or knowledge of any deeds, convey

ances, bonds, contracts or other writings which relate to any interest

of the debtor in any real or personal estate as pravided in case of the

€‘Stddt68 of deceased persons in sections 6378 and 6379 of the probate

co e.

§ 6042. When assigned claims no defense to action by

assignee. Drafts, bills of exchange, promissory notes, clai ms,

demands and causes of action, which within six months before the

filing of the petition by or against a debtor are assigned, transfer red,

conveyed or delivered to any person indebted or liable to the debtor,

shall not be set ofl’ or leadable in any action by the assignee to

recover such debt or liabi ity; but the assignee may recover the same,

notwithstanding such draft, bill of exchange, promissory note, claim,

demand or cause of action, if the person to whom the same are so

assigned, transferred, conveyed or delivered has at the time of such

assignment, transfer, conveyance or delivery reasonable cause to

believe the debtor insolvent.

§ 6043. Notice of appointment of assignee. The assignee

shall immediately give notice of his appointment by publishing notice

thereof three times, once in each week for three successive weeks, in

such newspaper as shall for that purpose be designated by the court.

§ 6044. Inventory Of estate. The assignee shall immediately

make and return upon oath into court a true and complete inventory

of all the property of the debtor, real and personal, whether claimed

as exempt or not, and of all debts due to the debtor or any other per

son for his use, of all his ri hts of action for property, real or per

sonal, and all his rights of redeeming property, which the assignment

vests in such assignee and which have come to his possession or knowl

edge; and the property comprised in such inventory shall be appraised

in the same manner as the estates of deceased persons are required

by law to be appraised, and the district court shall make all orders

necessary for that purpose,‘ and such appraisement shall be made and

filed with the clerk of the district court within five days after the

appointment of the appraisers, or such further time as the court may

allow. As soon as the inventory and appraisement are filed the

assignee shall serve written notice of the filin of the same upon the

debtor or other person authorized by law to se ect the homestead and

exemptions and require him within ten days from the date upon

which such notice is served to select his homestead and exemptions

at the value fixed in the appraisement. ,

§ 6045. Property accounted for at appraised value. The

assignee shall account for all the property and effects of the debtor

that vest in him by the assignment at the appraisement, except as

herein provided. He shall make no profit by the increase and sustain

no loss by the decrease or destruction without his fault of any of the

assigned property; if he sells any thereof for more than the appraised

value, he shall account for the excess and, if he sells for less, he shall
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be allowed for the loss, if it appears to the court that the sale was

expedient and for the interest of all concerned in the property; and

in either case the assignee shall exhibit to the court a true account of

sales and shall sell the property at public auction, unless the court

for suflicient cause upon petition therefor filed otherwise orders.

§ 6046. Selection of exemptions. The debtor or other per

son authorized by law shall, within ten days after written notice of the

filing of the report of the appraisers provided for in section 6044 is

served, select his homestead and exemptions to the amount allowed by

law at the value determined by the appraisement. If the selection is

not made within the time aforesaid, all right to the homestead and

exemptions shall be deemed to have been waived. Upon the selection

of "the homestead and exemptions a report and inventory of the same

shall be presented to the district court by the assignee and the court,

if satisfied that the debtor or other person claiming the same as

exempt is entitled thereto, shall make an order setting apart such

homestead and exemptions to the debtor or other person claiming the

smne.

§ 6047. Assignee to convert property into money.

Powers. The assignee in such assignment shall forthwith under

the order of the court convert the property assigned into money and

shall have power to make all necessary transfers and conveyances for

that purpose, and he shall distribute the funds of the estate among

the several creditors of such debtor in the manner hereinafter pro

vided and the court may also make all necessary orders for the pay

ment out of the proceeds of such assigned property of all fees and

expenses including compensation to such assignee for his service.

§ 6048. Money deposited; property kept distinct. The

assignee shall as soon as may be after receiving any money belonging

to the estate deposit the same in some bank in his name as assignee,

or otherwise keep it distinct and apart from all other money in his

possession, and shall as far as practicable keep all property and effects

belonging to the debtor separate and apart from all other goods in

his possession, or designated by appropriate marks so that they may '

be easily and clearly distinguished and may not be exposed or liable

to be taken as his property or for the payment of his debts.

§ 6049. Investments when distribution delayed. When

it appears that the distribution of the estate may be delayed by

litigation or other cause, the court may direct the temporary invest

ment of the money belonging to such estate in securities to be

approved by the court or may authorize the same to be deposited in

any bank in this state upon such interest as the bank may contract
with the assignee to pay thereon. O

§ 605 0. Disbursements of assignee. Compensation. The

assignee shall be allowed and may retain out of the money in his

hands all the necessary disbursements made by him in the discharge

of his duty and in the absence of any order of the court to the contrary

is entitled to receive the same commissions as are allowed by law to

executors, but he cannot receive more and may by order of the court

be restricted to a less amount.

§ 6051. Assignee may arbitrate. The assignee may under

the direction of the court submit any controversy arising in the

settlement of demands against the estate or of the debts due to it to

the determination of arbitrators to be chosen by him and the other

party to the controversy; and may under such directions compound
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and settle any such controversy by agreement with the other party as

he thinks proper and most for the interest of the creditors.

§ 6052. Sale of perishable property if title in dispute

When it appears to the satisfaction of the court that the title to any

portion of an estate which has come into the possession of the assignee

is in dispute, and that the property is of a perishable nature or liable

to deteriorate in value, it may on the petition of the assignee and after

such notice to the claimant, his agent or attorney. as the court deems

reasonable, order it to be sold by the assignee or under his direction.

who shall hold the funds received in place of the property disposed

of; and the proceeds of the sale shall be considered the measure of

the value of the property in any action or controversy between the

parties. But this provision shall not prevent the recovery of the

property from the possession of the assignee by any proper action

commenced at any time before the sale.

ARTICLE 5.-———CLAIMS AGAINST THE ESTATE.

§ 6053. What provable st estate. All debts due and

payable from the insolvent at the time of the commencement of the

proceedings in insolvency and all debts then existing, but not payable

until a future day, a rebate of interest being made when no interest

is payable by the terms of the contract, may be proved against the

estate of the insolvent. All demands against the insolvent for or on

account of any personal property wrongfully taken, converted or

withheld by him may be proved and allowed as debts to the amount

of the value of the property so taken or withheld with interest.

\Vhen the insolvent is liable for unliquidated damages arising out of

any contract or promise on account of any personal property wrong

fully taken, converted or withheld, the court may cause such damages

to be assessed in such mode as it may deem best and the sum so

assessed may be proved against the estate.

§ 6054. Contingent claims. In'all cases of contingent debts

and contingent liabilities contracted by the insolvent and not herein

otherwise provided for, the creditor may make claim therefor and have

his claim allowed, with the right to share in the dividend, if the con

tingency happens before the order for final dividend; or he may at

any time apply to the court to have the present value of the debt or

other liability ascertained or liquidated, which shall then be done in.

such manner as the court shall order and he shall be allowed to prove

for the amount so ascertained.

§ 6066. Claim proved after liability absolute. When the

insolvent is bound as drawer, indorser, surety, bail or uarantor upon

any bill, bond, note or any other contract, or for any ebt of another

person, but his liability does not become absolute until after the

adjudication of insolvency, the creditor may prove the same after such

liability becomes fixed and before the final dividend is declared.

§ 6056. Proof of claim of surety, etc. Any person liable

as bail, surety, guarantor or otherwise for the insolvent, who shall have

paid the debt, or any part thereof in discharge of the whole. shall be

entitled to prove such debt to the extent of his payment. in respect

thereof or to stand in the place of the creditor if the creditor has

proved the same, although such payment shall have been made after
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the proceedings in insolvency were commenced. And any person so

liable for the insolvent and who has not paid the whole of such debt,

but is still liable for the same or any part thereof, may, if the creditor

fails or omits to prove such debt, prove the same either in the name

of the creditor or otherwise as the court shall direct.

§ 6057. Claims for rent. When the insolvent is liable to pay

rent or other debt falling due at fixed and stated periods, the creditor

may prove for a proportionate part thereof up to the time of the

insolvency as if the same grew due from day to day and not at such

fixed and stated periods.

§ 6068. No other claims allowed. No debts other than

those specified in the five preceding sections shall be proved or

allowed against the estate.

§ 6059. Mutual debts. If it appears that there has been

mutual credit given by the debtor and any other person or mutual

debts between them, the account between them shall be stated and

one debt set off against the other and the balance shall be allowed or

paid, as the case may be, but no set-otf or counterclaim shall be

allowed of a claim in its nature not provable against the estate.

§ 6060. Claims secured by lien, etc. When a creditor has a

mortgage or pledge of real or personal property of the debtor or a lien

thereon for securing the payment of a debt claimed by him, the prop

erty so held as security shall, if he requires'it, be sold and the proceeds

applied towards the payment of his debt, and he shall be admitted as

a creditor for the residue. The sale shall be made in such manner as

the court orders and the creditor and assignee respectively shall exe

cute all deeds and papers necessary or proper for effecting the con

veyance. If the creditor does not require such sale and join in

effecting the conveyance, he may release and deliver up to the assignee

the property held as security and be -admitted as a creditor for the

whole of‘ his debt. If the property is not so sold, or released and

delivered up, the creditor shall not be allowed to prove any part of

his debt.

§ 6061. When preference bars claim. No person who shall

have accepted any preference, having any reasonable cause to believe

that the same was made or iven by the debtor contrary to any pro

vision of this chapter, shal prove the debt or claim on account of

which the preference was made or iven, nor shall he receive any

dividend thereon until he shall first rave surrendered to the assignee

all property, money, benefit or advantage received by him under such

preference.

§ 6062. Oath of claimant. No debt shall be proved or allowed

unless the creditor, or his agent or attorney having knowledge of the

facts, makes oath in substance as follows:

I, . . . . . . . . . ., do swear (or aflirm as the case may be) that . . . . . . . ..

by (or against) whom proceedings in insolvency have been instituted

at and before the date of such proceedings was and still is justly and

truly indebted to me in the sum of . . . . . . . . . . .dollars. for which sum,

or any part thereof, I have not, nor has any other person to my use

to my knowledge or belief received any security or satisfaction what

ever beyond what has been disposed of agreeably to law. And I do

further swear (or affirm as the case may be) that such claim was not

procured by me for the purpose of influencing the proceedings in this

case, and that I have not directly or indirectly made or entered into

any bargain, arrangement or agreement. express or implied, to sell,
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transfer or dispose of _my claim, or any part thereof, against such

debtor, nor have I directly or indirectly received or taken, or made or

entered into any bargain, arrangement 6r a eement, express or im

plied, to take or receive directly or indirect y any money, property or

consideration whatsoever to myself, or to any person or persons to

my use or benefit, under or with any understanding or agreement,

' express or implied, whereby the dc-btor’s discharge is or shall be in

any way affected, influenced or controlled, or whereby the proceed

in s in this case are or shall -be affected, influenced or controlled.

n case the above oath is made by an agent or attorney the court

may require such further proof of the truth of the statements therein

as it deems expedient.

§ 6068. Examination of witnesses as to claims. The court

may on the application of the assignee, of any creditor or of the debtor

examine upon oath any person who has made proof of a claim and

may summon any person to ive evidence concerning such proof and

may alter or expunge such c aim when the evidence shows that it is

founded in whole or in part in fraud, illegality or mistake.

§ 6064. Examination of debtor. The court may on applica

tion of the assignee or of any creditor, or without any, application, at

all times require the insolvent upon reasonable notice to attend and

submit to an examination,on oath upon all matters relating to the

disposal or condition of his property, to his trade and dealin with

others, his accounts concerning the same, any debts due to or c aimed

from him and any other matters concerning his property and estate

and the due settlement thereof according to law. Such examination

shall be in writing and shall be signed by the insolvent and filed with

the other proceedings.

§ 6065. Allowance by assignee. Notice of. The assignee

shall allow all debts duly proved and shall, when a claim is presented

to him and the same is allowed or rejected, give notice personally or

by mail to the creditor, or his agent or attorney, presenting the same.

as to his action thereon.

§ 6066. Appeal from rejection. A creditor whose claim is

wholly or in part rejected may within thirty days after notice of such

rejection appeal from the decision of the assignee to the district court.

Such appeal shall be placed upon the calendar for trial at the term of

the district court which shall be first held within the county after the

taking of such appeal.

§ 6067. How taken and heard. Upon taking the appeal a

creditor shall file in the oflice of the clerk of the district court a state

ment in writing of his claim, setting forth the same substantially as

in a complaint in a civil action, and the assignee shall plead thereto

in like manner and the practice in such cause shall be the same as in

a civil action commenced and prosecuted in the usual manner, except

that no execution shall be awarded against the assignee for the amount

of a debt found due to the creditor. The party prevailin in the

action shall be entitled to costs against the adverse party to . taxed

as in other actions. If recovered against the assignee they shall be

allowed out of the estate.

ARTICLE 6. — DIVIDENDS.

§ 6068. First dividend. At the expiration of' three months

from the appointnient of the assignee in any case, or as much earlier
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as the court may direct, the assignee shall exhibit to the court and to

the creditors and file just and true accounts of all his receipts and

payments verified by his oath, and a statement of the property out

standing specifying the cause of its outstanding; also what debts or

claims are yet undetermined and statin what sum remains in his pos

session; and thereupon a dividend shal be made, unless for cause the

court shall otherwise order. Thereafter further accounts, statements

and dividends shall be made in like manner as often as occasion

re uires.

' 6069. When preferred claims paid. At any time after the

assignment on the request of the assignee or acreditor and upon such

notice to the creditors and assi nee as the court shall think proper
the court may in its discretion orcgler the payment in whole or in part

of claims entitled to priority or preference.

§ 6070. Order of priority among claims. The following

clrtgms shall be entitled to priority and to be first paid in full in their

0 er:

1. All debts due to the United States and all debts due to and

taxes assessed by this state or any county, city or town therein.

2. All debts owing for the wages of servants, laborers, mechanics

and clerks for labor performed within one year next preceding the

commencement of proceedings in insolvency.

3. All debts due to physicians for medical attendance on the debtor

or his family rendered within six months prior to the commencement

of proceedings in insolvency to an amount not exceeding fifty dollars.

-1. All debts due to persons, who by the law of the United States

or of this state, are or may be entitled to a priority or preference in like

manner as if this chapter had not been enacted.

5. Legal fees, costs and expenses of suit and for the custody of

property attached and the costs of such attachment, when the attach

ment has been dissolved by bond given by the defendant, if the claim

upon which the action was commenced is proved against the estate

of the debtor.

§ 6071. Reservation for distant creditors. If at the time

of ordering the dividend it appears probable that there are just claims

against the estate which by reason of the distant residence of a

creditor or from other suflicient reason have not been proved, the

court in ordering the dividend shall leave in the hands of the assignee

a sum sufficient to pay every such absent creditor a proportion equal to

what shall be then paid to the other creditors, which sum shall

remain thus unappropriated in the hands of the assignee until the

final dividend is declared or until the court orders its distribution.

§ 6072. Second dividend. The assignee shall at such time as

the court directs within eighteen months after the appointment of

the assignee make a‘ second dividend of the estate, if the same was

not wh‘olly distributed upon the first dividend, and any balance in the

hands of the assignee shall by order of the court be divided among

the creditors who have proved their debts in proportion thereto.

§ 6073. Sale of debts not easily collectible. If at any time

before the final dividend there remains in the hands of the assignee

any outstanding debts or other property due or belonging to the

estate, which cannot in the opinion of the judge be collected and

received by the assignee without unreasonable or inconvenient delay,

the assi ee may under the direction of the judge sell and assign

such de )ts or other property in such manner as the court shall order.
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§ 6074. When second dividend final. The second dividend

shall be final, unless an action relating to the estate is then pending.

or part of the estate is outstanding, or unless some other property of

the debtor afterwards comes to the hands of the assignee; in which

cases another dividend shall be made by order of the court.

' 6075. Prior dividends not disturbed. No creditor whose

de t is proved at the time of the second or any subsequent dividend

shall disturb a prior dividend, but he shall be paid so far only as the

funds remaining unappropriated in the hands of the assignee are

sufficient therefor.

§ 6076. Final dividend. Application by assignee fordis

charge. Preparatory to the final account and dividend the assignee

shall submit his account to the court and file the same and shall at

the time of filing accompan the same with an aflidavit that notice

by mail has been given to all creditors who have proved their claims,

that he will apply for the settlement of his account and for a dis

charge from all liability as assignee at a time specified in such

notice, which time shall be not less than ten nor more than twenty

days from such filing. At the hearing the court shall audit the

account and any person interested may appear and file exceptions in

writing and contest the same. The court thereupon shall settle the

ac-‘count, order a dividend of any portion of the estate remaining

undistributed and shall dischar e the assignee, subject to compliance

with the order of the court, rom all liability as assignee to any

creditor of the insolvent.

7

ARTICLE .—-DISCHARGE" OF THE INSOLVENT. l

§ 6077. Duty of debtor as to property. The debtor shall

upon demand deliver to the assignee all the commercial or account

books he may have kept and all vouchers, notes, bonds, bills, securities

or other evidences of debt, or writings in any manner relating to or hav

ing any bearing upon or connection with the property of such debtor:

and he shall at the expense of the estate make and execute such deeds

and writings and indorse such bills, notes _ and other negotiable

papers, draw such checks and orders for moneys deposited in bank

or elsewhere and do all such other lawful acts and things as the

assignee at any time reasonably requires and as are necessary or use

ful for confirming the assignment and enabling the assignee to

demand, recover and receive all the estate and property so assigned,

especially any part thereof which is without this state.

6078. Refusal to execute instrument contempt. If the

de tor refuses or unreasonably neglects to execute an instrument

when lawfully required pursuant to an order of the court, or disobeys

any lawful order or judgment, he may be proceeded against as for a

contempt of court.

§ 6079. When insolvent may apply for discharge. At

any time after the expiration of six months from the adjudication of

insolvency or, if no debts have been proved against the insolvent or

if no assets have come to the hands of the assignee, at any time after

the expiration of sixty days, the insolvent may apply to the court for

a dischar e from his debts.

§ 608 . Notice of application to creditors. Upon applica

tion for the discharge being made the court shall order notice to be
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given by the assignee by mail to all creditors who have proved their

claims and by publication in such manner and for such length of time

as the court may direct to appear on a day appointed for that purpose

and show cause why a discharge should not be granted to the debtor.

§ 6081. When not granted. No discharge shall be granted
or,iif granted, shall be valid in any of the following cases:

1. If such debtor has willfully swom falsely in his afiidavit

annexed to his petition or schedule or upon any examination in the

course of the proceedings in insolvency in relation to any material

fact.

2. If after the presentation of the petition in insolvency, he shall

sell or in any way transfer or assign any of his property or collect

any debts due him, and shall not give a just and true account thereof

on the hearing of his application and shall not also pay over to the

assignee all money so collected or the value of the property so

assigned. _

3. If he shall secrete any part of his estate or any books or writings

relative thereto with intent to defraud his creditors.

4. If he shall fraudulently conceal the names of any of his

creditors or the amount of any sum due to any of them.

5. If he shall pay or consent to the payment of any portion of the

debt of any of his creditors or shall grant or consent to the granting

of any gift or reward to any such creditor upon any express or implied

contract or trust that the creditors so paid or rewarded should abstain

or desist from opposing the discharge of such insolvent.

6. If he shall be guilty of any fraud whatever contrary to the true

intent of this chapter.

§ 6082. Method Of opposing. Any creditor opposing the dis

charge of an insolvent may file a specification in writing of the

grounds of his opposition and the court may in its discretion order

any question of fact so presented to be tried at the next term of the

district court thereafter.

§ 6083. Oath 'of insolvent. Before any discharge is granted

the insolvent must take and subscribe an oath to the effect that he

has not done, suffered or been privy to any act, matter or thing speci

fied as a ound for withholding such discharge or as rendering it

voidablei granted.

§ 6084. When granted. Certificate Of. The court shall, if

it satisfactorily appears that the creditor has made a full disclosure

and delivery of all his estate as herein required and that he has in

all things conformed himself to the directions and requirements of

this chapter, grant him a certificate which shall state all fiduciary

debts specially exempt from discharge and be in substance as follows:

State of North Dakota, In District Court,
County of . . . . . . . . . . ., SS‘ . . . . . . . . . . . .Judicial District.

To all to whom these presents shall come, I . . . . . . . . . . . . . . ., judge

of the district court of the . . . . . . . . . . . . .judicial district for the said

county of . . . . . . . . . . . . . . . ., send greeting:

Whereas it has been made to appear to me that . . . . . . . . . . . . . . . .of

. . . . . . . . . . . . . . . . . . . ..inthe saidcountyof................, whose

estate has been assigned for the benefit of his creditors according to

law, has made a full disclosure and delivery of all his estate and that

he has in all things conformed himself to the requirements of law
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in that behalf made and provided, I do accordin ly certify that said

. . . . . . . . . . . . . . . . . . is absolutely and wholly disc arged from all his

debts which have been or shall be proved against his estate assigned

as aforesaid, and from all his debts which are provable against his

estate and which are founded on any contract made by him within

this state or to be performed within the same and made subsequent

to (date of the taking effect of this act), and from all debts which are

provable as aforesaid and which are founded on any contract made by

him since that date and due to any persons who were resident within

this state on the . . . . . . . .day of . . . . . . . . . . . . . . .last, being the day of

the first publication of the notice requiring creditors to show cause.

and from all demands against him for or on account of any personal

property wrongfully obtained, taken or withheld by him; and I do

further certify that said. . . . . . . . . . . . . . . . . . . is forever exempted and

discharged from arrest or imprisonment in any action or upon any

proceeding in favor of any such person, arising Within the time

aforesaid, for or on account of any debt or demand whatever which

mi ht have been proved against his estate assigned as aforesaid.

given under my hand and the seal of said court this . . . . . . . . . . . . .

day of . . . . . . . . . . . . in the year . . . . . . . ..

§ 6085. From what debts discharged. How discharge

pleaded. The debtor shall thereupon, except as provided in the

next section, be absolutely and wholly discharged from debts proved

against his estate and from all debts provable under this chapter and

founded on any contract made by him subsequently to the taking

effect of this act and while a resident of this state, to be performed

within the same, or due to any person residing therein at the time of

the first publication of the notice requiring creditors to show cause

and from all demands against him for or on account of any personal

property wrongfully obtained, taken or withheld by him. Such dis

charge may be pleaded by a simple averment that on the day of its

date it was granted to the debtor, setting forth a copy of the same, as

a full and complete bar to all actions commenced on such debt or

demands. The certificate shall be conclusive evidence of the fact and

regularity of such discharge.

§ 6086. From what not discharged. No debt created by the

debtor's defalcation as a public oflicer, executor, administrator, guard

ian, receiver, trustee or assignee of an insolvent estate, or by the

fraud or embezzlement of the debtor, or claim for oods attached or

taken on execution by the debtor as an officer, or or rnisfeasance in

otlice shall be discharged under this chapter, but the dividend

declared thereon shall be payment of so much of said debt or claim.

A claim for necessaries furnished to the debtor or his family shall not

be so dischar ed unless the claim is proved against his estate.

§ 6087. oes not release persons liable with debtor. A

discharge shall not release or discharge a person liable for or with the

debtor for the same debt as a partner, joint contractor, indorser, surety

or otherwise.

§ 6088. Discharge of debtor once insolvent.

shall not be granted to a debtor a second time insolvent whose assets

do not pay fifty per cent of the claims proved against the estate, unless

the assent in writing of three-fourths in value of his creditors who

have proved their claims is filed in the case at or before the time of

the hearing of the application for discharge. No dischar e shall be

granted to a debtor a third time insolvent; except that a ebtor who

A discharge
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has paid all debts owing by him _at the time of his previous insol

vency or who has been voluntarily released therefrom by his creditors

shall be entitled to a discharge in the same manner and with the same

effect as if he had not been previously insolvent.

§ 6089. What preferences void. Recovery. No dis

charge. If a person, being insolvent or in contemplation of insol

vency, within sixty days before the filing of the petition by or against

him, with a view to give a preference to a creditor or person who has

a claim against him or is under liability for him, procures any part of

his property to be attached or seized on execution or makes any pay

ment, pledge, assignment, transfer or conveyance of any part of his

property, either directly or indirectly, absolutely or conditionally, the

person receiving such payment, pledge, assignment, transfer or con

veyance or to be benefited thereby, having reasonable cause to believe

such person is insolvent or in contemplation of insolvency, and that

such payment, pled e, assignment, transfer or conveyance is made in

fraud of the laws re ating to insolvency, the same shall be void; and

the assignee may recover the property or the value of it from the

person so receiving it or so to be benefited and the debtor shall not be

entitled to discharge, and a discharge, if received by him, shall be

void and of no effect. The provisions of this and the next section

shall not apply to the payment of money or a transfer of property in

payment not exceeding fifty dollars in amount upon a debt contracted

for necessaries furnished to the debtor or his famil .

§ 6090. When payment or security V01d. Judgments.

Any payment by the insolvent of a pre-existing debt or any pledge,

assignment, transfer or conveyance of any part of his property to

secure the payment of the same, either directly or indirectly, abso

lntely or conditionally, made within thirty days before the filing of

the petition by or against the insolvent shall be void and the assignee

may recover the property or the value of it from the person receiving

it or to be benefited thereby. No judgment rendered in an action

which has not been pending for more than six months before the

filin of the petition by or against the insolvent and not docketed

until within thirty days before the filing of such petition shall be a

lien upon the real property of the insolvent.

§ 6091. New trial. Grounds of. Limited to those speci

fled. VVithin one year after the granting of the discharge to the

insolvent any creditor may apply, upon afiidayit or proof to the dis

trict court upon notice to such insolvent, for a new trial of the appli

cation for a discharge. Such insolvent may resist such application

by aflidavit and other proofs and, if upon the hearing of the applica

tion the court shall be satisfied that any grounds for rendering such

discharge voidable mentioned in section 6081 and which have been

specified in such application for a new trial exist, it shall make an

order vacating such discharge and directing a new trial of such

insolvent’s application for a discharge. Such new trial shall be had

as to the grounds specified in such application only, in the same

manner as hereinbefore provided for a trial upon the original applica

tion of the insolvent; and if the verdict of the jury or finding of the

court shall be in favor of the creditor so applying the discharge shall

be vacated; otherwise it shall be final and conclusive.

§ 6092. Appeals. Appeals may be taken to the supreme court

by such insolvent from an adjudication of insolvency or from any

order denying or vacating his discharge, or by any creditor opposing
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such discharge from the order granting it, or from the order denying

an application for a new trial, or an order in favor of the insolvent

upon a new trial of the application for a discharge; which appeal

shall be taken as ordinary appeals in civil actions.

ARTICLE 8.—-Paocrnnmos Psovmaa TO PARTNERSHIPS.

§ 6093. Petition and procedure. Two or more persons who

are partners in business may be adjudged insolvent either on the

petition of such partners or any of them, or on the petition of one or

more creditors holding debts provable against the firm amountin to

at least four hundred dollars. The same proceedings shall be ad

therein as in the case of an individual except as hereinafter provided,

and in such proceedings an assignee may be appointed who shall take

possession of all property of the firm and also of the separate prop

erty of each of the general partners. If the petition is made by one

or more, but not by all of the partners, ten days’ notice of the time

and place of the hearin of the petition shall be 'ven to -the other

partners, if within the nited States. All the cre 'tors of the firm

and the separate creditors of each partner may prove their respective

debts.

§ 6094. By whom assignee chosen. How partnership

and individual property applied. The assignee shall be chosen

by the creditors of the partnership. He shall keep separate accounts

of the property of the partnership and the separate estate of each

member thereof; and after deducting out of the whole amount re

ceived by him the whole of the expenses and disbursements, the net

proceeds of the partnership property shall be appropriated to pay the

creditors of the partnership and the net proceeds of the separate

estate of each partner shall be appropriated to pay his separate cred

itors. If there is any balance of the separate estate of any partner

after payment of his separate debts, such balance shall be added to

the partnership estate for the payment of the partnership creditors;

if there is any balance of the partnership estate after payment of the

partnership debts, such balance shall be appropriated to and divided

among the separate estates of the several partners according to their

respective right and interest therein, and the sum so appropriated to

the separate estate of each partner shall be applied to the payment of

his separate debts.

§ 6096. Rule governing discharge. The certificate of dis

charge shall be granted or refused to each partner as the same would

or ought to be if the proceedings had been against him alone. If

such partners reside in different judicial districts, the court in which

the petition is first filed shall retain exclusive jurisdiction over the

case.
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C H A P T E It 3 9.

SPECIAL PROCEEDINGS ()F A CIVIL NATURE.

ARTICLE 1.-—PaELIMI.\'Aar PROVISIONS.

§ 6096. Parties to. VVhen a special proceeding is prosecuted

by,one having a spe<':ial interest in the proceeding, it shall not be

necessary for the state to be joined as plaintitf therein, but the per

son prosecuting the same shall be known as the plaintiff and the

adverse party as the defendant.

S 6097. Judgment in defined. Motion and order. A

judgment in a special proceeding is the final determination of the

rights of the parties therein. The definitions of a motion and an

order in a civil action are applicablevto similar acts in a special

proceeding. '

ARTICLE 2.- WRIT or CERTIORARI.

§ 6098. When and by whom granted. A writ of certiorari

may be granted by the supreme and district courts, when inferior

courts, otficers, boards or tribunals have exceeded their jurisdiction

and there is no appeal, nor, in the judgment of the court, any other

plain, speedy and adequate remedy.

§ 6099. How application made. The application must be

made on affidavit by the party beneficially interested, and the court

may require a notice of the application to be iven to the adverse

party or may grant an order to show cause w 1y it should not be

allowed or may grant the writ without notice.

§ 6100. To whom directed. The writ may be directed to the

inferior court, tribunal, board or ofiicer, or to any other person

having the custody of the records or proceedings to be certified.

§ 6101. Requisites of writ. The writ of certiorari shall com

mand the party to whom it is directed to certify fully to the court

issuing the writ at a specified time and place, and annex to the writ a

transcript of the record and proceedings, describing or referring to

them with convenient certainty, and a statement of other matter

specified in and required by the writ, that the same may be reviewed

by the court, and requiring the party in the meantime to desist from

further proceedings in the matter to be reviewed.

§ 6102. To oflicer whose term has expired. A writ of cer

tiorari may be issued to and a return to a writ of certiorari may be

made by an ofiicer, whose term of oflice has expired. Such an officer

may be punished for a failure to make a return to the writ as required

thereby, or to make a further return as required by an order for that

rpose.

§ 6103. Stay of proceedings. If a stay of proceedings is not

intended, the words requiring the stay must be omitted from the writ;

these words may be inserted or omitted in the‘ sound discretion of

the court, but if omitted, the power of the inferior court or oflicer is

not suspended or the proceedings stayed.

§ 6104. Other proofs permitted if oficer dies, etc. If the

oflicer or other person whose duty it is to make areturn dies, absconds

or moves from the state, or becomes insane after the writ is issued

§ 633. (‘. (‘i\', 1’.

am'd.

§ ass}. ow. 1*.

am‘d.

§6s5. (1. cu-. 1-.

am'd.

§6.~6. (‘. (fiv. I‘.

§6.\T. (‘. (iv. l‘.

§ 65‘. (‘. ("l\'. l’.

amkl.

§ 659. (‘. Civ. P.

§ 62:9. (‘. (‘nu l‘.

811111.
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and before making a return or after making an insufiicient return, and

it appears that there is no other ofiicer or person from whom a sufli

cient return can be procured by means of a new writ, the court may

in its discretion permit affidavits or other written proofs relative to the

matters not sufliciently returned to be produced and may hear the

' case accordin ly. The court may also in its discretion permit either

party to pr uce afiidavits or other written proofs relative to any

alleged error of fact or any other question of fact, which is essential

to the jurisdiction of the body or otficer to make the determination to

be reviewed, when the facts in relation thereto are not sufiiciently

stated in the return and the court is satisfied that they cannot be made

to appear by means of an order for a further retum.

§ 6105. How served. The writ must be served in the same

manner as a summons in a civil action except when otherwise expressly

directed by the court.

§ 6106. Extent of review. The review upon this writ cannot

be extended further than to determine whether the inferior court.

tribunal, board or ofiicer has regularly pursued the authority of such

court. tribunal, board or ofiicer.

§ 6107. Return of writ and hearing. If the return to the

writ is defective the court may order a further return to be made.

Any record made by the inferior court, ofiicer, board or tribunal may

be impeached by the return to the writ, or in the cases mentioned in

section 6104 by affidavits or other written proof. Upon the final

hearing the court must hear the parties, or such of them as may attend

for that purpose, and may thereupon give judgment either afiirming,

or annulling. or modifying the proceedings below.

§ 6108. Judgment sent below. A copy of the judgment

signed by the clerk must be transmitted to the inferior court, tribunal,

board or officer, having custody of the record or proceedings certi

fied up. '

§ 6109. Judgment roll. A copy of the judgment. signed by the

clerk, entered upon or attached to the writ and return, constitutes the

judgment roll. '

ARTICLE 3.—W1n'r or lV1AND.-\MUS.

§ 61 10. By and to whom issued. The writ of mandamus ma

be issued by the supreme and district courts to any inferior tribunal:

corporation, board or person to compel the performance of an act

which the law specially enjoins as a duty resulting from an oflice.

trust or station; or to compel the admission of a party to the use and

enjoyment of a right or office to which he is entitled and from which

he is unlawfully precluded by such inferior tribunal, corporation.

board or person.

§ 6111. When issued. The writ must be issued in all cases

when there is not a plain, speedy and adequate remedy in the ordinary

course of law. It must be issued upon afiidavit upon the application

of the party beneficially interested.

§ 61 12. Alternative or peremptory. The writ may be either

alternative or peremptory. The alternative writ must state generally

the allegation against the party to whom it is directed and command

such party immediately upon the receipt of the writ, or at some other

specified time, to do the act l‘€(}il11l‘9(1 to be performed or to show

cause before the court at a speci ed time and place why he has not
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done so. The peremptory writ must be in a similar form except that

the words requiring the party to show cause why he has not obeyed the

command must be omitted and a return day'inserted.

§ 61 13. When each may issue. \Vhen the application to the

court is made Wihout notice to the adverse party and the writ is

allowed, the alternative writ must be first issued; but if the applica

tion is upon due notice and the writ is allowed, the peremptory writ

may be issued in the first instance. The notice of the application,

when given, must be at least ten days. The writ cannot be granted

by default. The case must be heard by the court whether the adverse

party appears or not.

§ 6114. Answer. On the return of the alternative writ, or the

day on which the application for the writ is noticed, the party on

whom the writ or notice has been served may show cause by answer

under oath made in the same manner as an answer to a complaint in

a civil action.

§ 6115. Jury may assess damages. If an answer is made,

which raises a question asto a matter of fact essential to the determi

nation of the motion and affecting the substantial rights of the par

ties and upon the supposed truth of which allegation the application

for the writ is based, the court may in its discretion order the ques

tion to be tried before a jury, and postpone the argument until such

trial can be had and the verdict certified to the court. The question

to be tried must be distinctly stated in the order for trial and the

county or subdivision must be designated in which the same shall be

had. The order may also direct the jury to assess any damages which

the applicant may have sustained in case they find for him.

§ 61 16. Latitude of proof. On the trial the applicant is not

precluded by the answer from any valid objection to its sufficiency

and may countervail it by proof either in direct denial or by way of

avoidance.

§ 61 17. New trial. Where motion made. The motion for

newd trial must be made in the court in which the issue of fact is

trie .

§ 6118. Transmission of verdict. If no notice of a motion

for a new trial is given or, if given, the motion is denied, the clerk

within five days after rendition of the verdict or denial of the motion

must transmit to the court in which the application for the writ is

pending a certified copy of the verdict attached to the order of trial

after which either party may bring on the argument of the applica

. tion upon reasonable notice to the adverse party.

§ 6119. Hearing. If no answer is made, the case must be

heard on the papers of the applicant. If the answer raises only ques

tions of law or puts in issue only immaterial statements not afiecting

the substantial rights of the parties, the court must proceed to hear

or fix a day for hearing the argument of the case.

§ 6120. Damages. Peremptory writ. If judgment is given

for the applicant, he may recover the damages which he has sustained

as found by the jury, or as may be determined by the court, or referee

upon a reference to be ordered, together with costs; and for such dam

ages and costs execution may issue; and a peremptory mandamus

must also be awarded without delay.

§ 6121. How Writ served. The writ must be served in the

same manner as summons in a civil action except when otherwise

expressly directed by order of the court. Service upon a majority of

gees. 0. cw. 1*.

§ see, 0. cw. P.
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the members of any board or body is service upon the board or body

whether at the time of the service the board was in session or not.

§ 6122. Disobedience. Punishment. V-Vhen a peremptory

mandamus has been issued and directed to any inferior tribunal,

corporation, board or person, if it appears to the court that any mem

ber of such tribunal, corporation, board or such person upon whom

the writ has been personally served has without just excuse refused

or neglected to obey the same, the court may " upon motion impose a

fine not exceeding one thousand dollars. In case of persistence in a

refusal of obedience the court may order the party to be imprisoned

until the writ is obeyed and may make any orders necessary and proper

for the complete enforcement of the writ.

ARTICLE ~1.—WaIr or PRO!-IIBITION.

§ 6123. Definition of. The writ of prohibition is the counter

part of the writ of mandamus. It arrests the proceedings of any

tribunal, corporation, board or person, when such proceedings are

without or in excess of the jurisdiction of such tribunal, corporation,

board or person.

§ 6124. By whom and when issued. It may be issued by

the supreme and district courts to an inferior tribunal, or to a cor

poration, board or person in all cases, when there is not a plain,

speedy and adequate remedy in the ordinary course of law. It is

issued upon affidavit on the application of the person beneficially

interested.

§ 6126. Alternative or peremptory. The writ must be

alternative or peremptory. The alternative writ must state generally

the allegation against the party to whom it is directed, and command

such party to desist or refrain from further proceedings in the action

or matter specified therein, until the further order of the court from

which it is issued, and to show cause before such court at a specified

time and place why such party should not be absolutely restrained

from any further proceedings in such action or matter. The per

emptory writ must be in a similar form, except that the words requir

ing the party to show cause why he should not be absolutely

restrained, etc., must be omitted and a return day inserted.

§ 6126. Other laws applicable. The provisions for the pro

ceedin under the writ of mandamus except the first three sections

thereo apply to this proceeding.

ARTICLE 5.—MISCELLANEOUS PROVISIONS.

§ 6127. What writs issue in vacation. Writs of certiorari,

mandamus and prohibition may be issued by a judge of the district

court in vacation, and when issued by a judge of the district court

may be made retumable and a hearin thereon be had in vacation.

§ 6128. Rules of practice. xcept as otherwise provided in

this chapter, the provisions of chapters 3 to 34 of this code are appli

cable to and constitute the rules of practice in the proceedings men

tioned in this chapter.

§ 6129. New trials and appeals. The provisions of chapters

10 and 14 relative to new trials and appeals, except in so far as they

are inconsistent herewith, apply to the proceedings mentioned in this

chapter.
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CHAPTER 40.

SFMMARY PROCEEDINGS.

Anr1c1.E 1. —CONFESSION or -Ivnonssr Wrrnour ACTION.

§ 6130. For What confessed. A judgment by confession may

he entered without action. either for money due or to become due, or

to secure any person against contingent liability on behalf of the

defendant, or both, in the manner prescribed by this chapter.

§ 6131. Verified statement. Contents. A statement in

writing must be made, signed by the defendant and verified by his

oath, to the following effect:

1. It must state the amount for which judgment may be entered

and authorize the entry of judgment therefor.

2. If the judgment to be confessed is for money due or to become

due, it must state concisely the facts out of which the debt arose,

and must show that the sum confessed therefor is justly due or to

become due.

3. If the judgment to be confessed is for the purpose of securing

the plaintiff against a contingent liability, it must state concisely the

facts constituting the liability and must show that the sum confessed

therefor does not exceed the amount of such liability.

§ 6132. Procedure in court. Execution. The statement

must be presented to the district court or a judge thereof and, if the

same is found sufficient, the court or judge shall make an order that

judgment be entered by the clerk, whereupon the statement and order

may be filed in the office of the clerk, who shall enter in the judg

ment book a jud ment for the amount confessed with costs. The

statement and afii avit with the judgment shall thenceforth become

the judgment roll. Execution may be issued and enforced in the

same manner as upon jud ments in other cases in such courts. VVhen

the debt for which the ju ment is recovered is not all due, or is pay

able in installments andt e installments are not all due, the execu

tion may issue upon such judgment for the collection of such install

ments as have become due, and shall be in the usual form, but shall

have indorsed thereon by the attorney or person issuing the same a

direction to the sheriff to collect the amount due on such judgment -

with interest and costs, which amount shall be stated with interest

thereon and the costs of said judgment. Notwithstanding the issue

and collection of such execution, the judgment shall remain as

security for the installments thereafter to become due, and whenever

any further installments become due, execution may in like manner

be issued for the collection and enforcement of the same.

ARTICLE 2.——SL'BMITTING A Conraovsasr Wrrnorr ACTION.

$ 6133. Requisites of the case. Parties to a question in

difierence, which might be the subject of a civil action, may without

action agree upon a case containing the facts upon which the con

troversy depends, and present a submission of the same to any court

which would have jurisdiction if an action had been brought. But it

must appear by afiidavit that the controversy is real and the proceed

§ T15, C. Ch‘. l’.

5 T16. (‘. civ. r.

§ 717. C. Ch". 1’.

am'<l.

§ us. c. cw. r.
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ing in good faith to determine the rights of the parties. The court‘

shall thereupon hear and determine the case and render judgment

thereon, as if an action was pending.

§ 6134. Entry of judgment. Judgment roll. Judgment

shall be entered in the judgment book as in other cases, but without

costs for any proceeding prior to trial. The case, the submission and

a copy of the judgment shall constitute the judgment roll.

S 6135. Judgment enforceable as other judgments. The

jud ment may be enforced in the same manner as if it had been

rendered in an action and shall be subject to appeal in like manner.

ARTICLE 3.—Rm.1Er or Paasous Oonrmnn IN JAIL ox CIvIL

Paocass.

6136. Discharge authorized. Every person confined in

jai on execution issued on judgment recovered in a civil action shall

be discharged therefrom at the end of ten days from his first confine

ment therein upon the conditions hereinafter specified.

§ 6137 . Notice ofapplication. Such person must cause notice

in writing to be given to the plaintiff or his attorney when and where

he will apply to the judge of the district court of the county in which

he is confined for the purpose of obtaining a discharge from his

imprisonment.

§ 6138. HOW served. Such notice must be served by deliver

ing to and leaving with the plaintifl’ or his attorney in the action a

copy thereof, if they, or either of them, reside in this state; otherwise

notice may be served by mail. The notice shall be served a sufficient

time before the time specified therein for the hearing of the applica

tion to allow the person upon whom it is served time to attend by the

usual route of travel and one day for preparation.

§ 6139. Hearing. At the time and place specified in the notice

such person must be taken under the custody of the sherifl’ before

such district judge and examined on oath concerning his property and

effects and the disposal thereof and his ability to pay the judgment

for which he is committed-, and such district judge shall also hear any

other legal and pertinent evidence that may be produced by the debtor

' or creditor; and such examination must at the election of the creditor

§ 725. (‘. (‘1v. P.

§ T26. (‘. (‘i\'. 1’.

am'<l.

be reduced to writing and subscribed and sworn to by the debtor and

other witnesses.

6140. Oath of prisoner. If upon such examination the judge

be ore whom the same is had shall be satisfied that the prisoner is

entitled to his discharge, he shall administer to him the following

oath:

I, . . . . . . . . . . . . . . . ., do solemnly swear (or aifirm) that I have not

any estate, real or personal, to the amount of ten dollars, except such

as is by law exempt from levy and sale on execution, and that I have

not any other estate, nor have I conveyed, concealed or in any way

disposed of any of my property, real or personal, with design to secure

the same to my use, to hinder, or delay, or defraud my creditors. So

help me God. (Signed A. B.)

§ 6141. Certificate of discharge. After administering the

oath the judge must make a certificate under his hand as follows:
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To the sherifl’ of the county of . . . . . . . . . . . . 2 I do hereby certify

that . . . . . . . . . . . ., confined in your jail upon an execution at the suit

of . . . . . . . . . . . . is entitled to be discharged from imprisonment, if

he is imprisoned for no other cause.

§ 6142. Forever exempt. The jailer upon ‘receiving such

certificate must forthwith discharge the prisoner, if he is imprisoned

for no other cause. The prisoner after bein so dischar ed shall be

forever exempt from arrest or imprisonment or the same ebt, unless

he shall be convicted of having sworn falsely upon his examination

or in taking the oath herein prescribed. ’

§ 6143. Judgment remains against estate. The judgment

against an prisoner who is discharged as herein provided for, shall

remain in ull force agziinst the estate which may then or at any time

after belong to him. And the plaintifl’ may take out a new execution

against the goods and estate of the debtor in like manner and with

like effect as if he had never been committed in execution.

§ 6144. Prison costs. If the debtor shall undertake to satisfy

the execution, he shall not be entitled to his discharge from imprison

ment until he has paid all the charges for his commitment and sup

port in prison in addition to the sum due on the execution and the

costs and charges thereon.

§ 6145. Discharge by plaintifi. The prisoner may at any

time be discharged upon the order of the plaintiff in the action; and,

when so discharged, such debtor shall not thereafter be liable

to imprisonment again for the same cause of action.

§ 6146. Creditor to advance prison costs. Whenever a

debtor is committed to jail on execution in a civil action, the creditor

or some one in his behalf must from time to time advance to the

sheriff or jailer suflicient money to pay for the support of such

prisoner; and in case such creditor shall neglect or refuse so to

advance the money for such prisoner’s support upon the sherifl”s or

jailer's demand, the jailer must, at the expiration of twent -four

hours after such demand, discharge such prisoner from custody and

such discharge shall have the same effect as a discharge by order of

the creditor.

§ 6147. May apply every ten days for discharge. If such

judge does not discharge the prisoner, he may apply for his discharge

at the end of every succeeding ten days in the same manner as above

provided and the same proceedings must thereupon be had.

§ 6148. Appeal. Either party may appeal to the supreme

court from the order of the district judge granting or refusing a

discharge from imprisonment under these provisions in the same

manner as from an order granting, refusing, continuing or modifying

a provisional remedy. \
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CHANGE OF NAMES OF PERSONS AND PLACES.

§'6149. Court authorized to change. The district court

shall have the authority to change the names of persons, towns, vil

lages and cities within this state.

§ 615,0. Petition. Contents. Any person desiring to change

his or her name may file a petition in the district court of the county

or subdivision in which such person may be a resident, setting forth:

1. That the petitioner has been a bona,fide citizen of such

county or subdivision for at least six months prior to the filing of the

petition.

2. The cause for which the change of the petitioner's name is

sought. \

3. The name asked for.

And it shall be the duty of the judge of the district court at any

term thereof after the filing of such petition, upon being duly satis

fied by proof in open court of the truth of the alle ations set forth in

the petition and that there exists proper and reasona%le cause for chang

ing the name of the petitioner and that thirty days’ previous notice of

the intended application has been given in some newspaper printed

in such district, to order and direct a change of the name of such

petitioner and to direct that such order be entered by the clerk in the

journal of the court.

§ 6151. Town, village or city. Petition. Whenever it may

be desirable to change the name of any t-own, village or city in any

county of the state, a petition for that purpose may in like manner be

filed in the district court of the county or subdivision in which such

town, village or city is situated, setting forth the cause why such

change of name is desirable and the name asked to be substituted.

and the court on being satisfied by proof that the prayer of the

petitioners is just, proper and reasonable and that notice as in case of

the chan e of names o_f persons provided for in the precedin sec

tion has een given and that two-thirds of the legal voters of such

town, village or city desire such change of name and that there is no

other town, village or city in the state of the name asked for, may

order and direct such change of name and direct the clerk to enter

such order upon the journal of the court.

S 6152. Costs. Not to aifect rights or pending actions.

All proceedings under this chapter shall be at the cost of the peti

tioner or petitioners and judgment may be entered against him or

them for costs as in other civil actions; provided, always, that any

change of name under the provisions of this chapter shall in no man

ner atfect or alter any action or legal proceedings then pending. or

any right, title or interest whatsoever. e
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C H A PT E R 4 2.

TRESPASS OF ANIMALS.

§ 6153. Liability of owner for. Any person owning or hav

ing in his charge or possession any horses, mules, cattle, goats, sheep

or swine or any such animals, which shall trespass upon the lands of

another whether fenced or not fenced, shall be liable to the party

injured for all dama es sustained by him by reason of such trespass

ing, to be recovere in a civil action in the county in which such

damage occurred, and the proceedings shall be the same in all respects

as in other civil actions except as herein modified; provided, that no

property shall be exempt from execution issued upon judgments

obtained under this chapter except absolute exemptions; and pro

vided, further, that the party claiming damages under the provisions

of this chapter shall brin an action to recover the same within sixty

days after the infliction 0% such damages.

§ 6154. Owner defined. Any person occupying or cultivating

lands shall be considered the owner thereof in any action under the

provisions of the last section.

§ 6155. Notice of damages. The party sustaining damages

from the trespass of animals before commencing an action therefor

shall, if he knows to whom such animals belong, notify him or the

person having them in charge of such damage and the probable

amount thereof.

§ 6156. Custody until damages paid. The person suffering

damages as aforesaid may keep such oifendin animals in custody,

until the damages and costs are paid or until good and sufiicient

security is given therefor; and whenever any animals are restrained

under this chapter, the person restraining the same shall forthwith

notify the owner or person, in whose custody the animals were at the

time the trespass was committed, of their seizure, if he knows such

owner or person.

§ 6157. Trial. Judgment lien on animals. Upon the trial

of an action under the provisions of section 6153 the plaintiff shall

prove the amount of damage sustained and, if he has kept in custody

the animals committing such damage, the amount of expense incurred

therefor. And any judgment rendered in the action against the

defendant shall be a lien upon the animals and they may be sold and

the proceeds applied to the satisfaction of the judgment as in other

cases of sale of personal property on execution; but if it shall appear

upon the trial that no damage was sustained, judgment shall be ren

dered against the plaintiff for costs and for any damages sustained by

defendant.

§ 6168. Service on unknown owner. If upon the trial it

appears that the defendant is not the owner or person in charge of

the oifending animals, the action shall be dismissed as to him and

may proceed as against a defendant whose name is unknown. If at

the commencement of the action the plaintiff does not know the name

of the owner, or keeper of such ofl‘ending animals, he may brin an

action against a defendant unknown. In such case service shal be

made by publishing a copy of the summons with a notice stating the

§747. (‘. Civ. P.

§ 1. c. 11-'1. 1883.

am'd.

§ us. (3. cw. 1-.

§749.(‘. (‘l\'. I’.

§ 150. C. Civ. P.

am’d.

§ 75!. C. Clv. I’.

am‘d.

§ 752. C. Clv. I’.

am’d.
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5 75:1. (‘. Clv. P.

am%L

nature of the action in a newspaper, if there is one published in the

county and, if not, by posting copies of the summons and notice in

three public places within the county, in either case not less than

ten days previous to the day of trial.

§ 6159. Sale. Disposition of surplus. Afterjudgment shall

have been rendered against the defendant unknown as aforesaid, the

offending animals shall be sold, and after the judgment and costs

have been satisfied, if there is any surplus, it shall be placed in the

hands of the county treasurer for the benefit of the owner, and if the

owner does not appear and claim the same within one year from

the day of sale, it shall be paid into the school fund of said county.
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CHAPTER l.

THE CODE AND ITS OPERATION.

§ 6160. Title. This act shall be known as the probate code of

the state of North Dakota.

§ 6161. Code establishes the law. How construed. This

code establishes the law of this state upon the subjects to which it

relates; and its provisions and all proceedings under it shall be liber

ally construed, with a view to effect its objects and promote justice.

§ 6162. Rights not affected. No ri ht accrued or act done in

any proceeding commenced before this co e takes effect is in any

manner impaired or injuriousl affected -by its provisions; but the

mode of procedure shall therea ter conform as nearly as may be to its

requirements.

6163. Provisions, when in force. When a right is acquired,

extinguished or barred upon the expiration of a prescribed period of

time which has commenced to run by the provisions of any statute in

force before this code takes effect, such provisions shall remain in

force and be deemed a part of this code as respects the right so

affected.

§ 6164. Time, how computed. Unless otherwise specially

provided, every period of time herein prescribed with reference to the

commencement of a proceeding or the performance of any other act,

shall be computed from the date of the event_at which such period

begins although such event happened before the taking effect of this

code. But this section shall not be construed so as to conflict in any

manner with the provisions of the preceding section.

§ 6165. Words and phrases, how construed. Unless other

wise defined herein, words and phrases used in this code are to be

construed according to the rules and definitions recognized in or pre

scribed by other statutes applicable thereto.

S, 6166. Signiflcation of certain words and phrases. The

following words and phrases have in this code the signification herein

prescribed, except where a difl’erent signification is apparent from

the context:
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,5] 110. Cmtst.

§90. P-21. l’nl.C.

anfd.

§91. c.2l. l'ul.G.

am‘<l.

1. The word “case” refers to a subject matter which by the pro

visions of this code is cognizable in a county court, and includes

every proceeding therein maintained in relation to the same matter

or estate. _ '

2. The words “county court,” “county judge,” and “clerk,” are to

be understood as referring only to the exercise of the jurisdiction and

powers herein conferred. "

3. The word “will” includes “codicil” and denotes a last will and

testament, or an instrument purporting to be such, according to the

context

4. The phrase “person interested,” when used with reference to

an estate or fund includes every person entitled either absolutely or

conditionally, to share in the same or the proceeds thereof, except a

creditor.

0. The word “mandate” includes any process or order issuing from

the court directing or prohibiting the performance of any act.

CHAPTER 2.

THE COUNTY COURT.

.-\lI'I‘I(lLE 1.——ORGANIZATlON_., Powsns AND DUTIES.

§ 6167. County court established. There is established in

each or anized county of this state a county court, which shall be a

court o record, held by the county judge in the manner hereinafter

prescribed.

§ 6168. Terms Of. There are no stated terms of the county

court but the court is deemed to be always open, and every ofiicial

act of the jud e done in pursuance of this code shall be deemed to

be the act of t e court.

§ 6169. Seal. Each county court shall have a seal upon which

shall be inscribed the name of the state and county, and the words

"Seal of the County Court.” Such seal must be furnished by the

board of county commissioners and be at least one and five-eighths of

an inch in diameter, but when the court is unprovided with a seal

the judge may procure one at the expense of the county, and a scroll

or other device may be used as a seal until a seal can be procured.

§ 6170. Ofice of the judge, where. The county judge shall

have an office at the county seat in rooms provided by the county.

and furnished in like manner with tables, chairs, desks, cases f- »r

books and papers, books or record blanks, stationery and other articles

required for the urposes of the oflice.

§ 6171. 0 ce when open. The judge shall keep his oflicc

open at all proper times during reasonable hours for the purpose cf

holding court and transacting business as prescribed by law. He

shall safely keep the records of the court and all documents and other

papers lawfully intrusted to him by virtue of his ofiice, or in the

course of any proceeding before him and deliver the same over to the

persons entitlcd thereto or to his successor in office; but the records
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must be open during office hours to access and inspection by persons

having any business therewith.

6172. Judge not to act as attorney, when. A county

ju e shall not be attomey in any civil or criminal action or other

judicial proceeding, which involves or relates to an estate or any part

thereof or other matter over which he has or may thereafter obtain

jurisdiction, either for or against a surviving husband or wife, heir,

devisee, executor, administrator, guardian or ward, debtor, creditor or

other person, and he shall not counsel or advise as to any such action

or proceeding or contemplated action or proceeding, or have a law

partner or be otherwise connected in business with a practicing

attorney. A willful violation of any of the foregoing provisions of

this section shall be deemed willful misconduct in office.

§ 6173. Clerk, how appointed. A clerk may be appointed

for the county court by an order duly entered in the journal, and the

appointment may be in like manner revoked by the judge at his

pleasure. A clerk so appointed may until his appointment is revoked

exercise the powers expressly conferred upon the clerk by the pro

visions of this code, but the judge shall be responsible for.all his

oflicial acts, and may at all times act as his own clerk. No practicing

attomey shall be appointed as clerk and no clerk shall act as attorney

or as executor, administrator, guardian or appraiser in any matters

before the court. ' .

§ 6174. Clerk, powers Of. A clerk may exercise concurrently

with the judge the following powers:

1. He may certify and si n as clerk any of the records of the

court, except such as require t e si ature of the judge.

2. He may certify and sign as c erk and afiix the seal of the court

to a transcript or exemplification of any record remaining therein.

3.

subpoena, and issue the same with the same effect as if issued by the

court.

-1. He may administer an oath authorized or required in any pro

ceedin in the court and certify the same under the seal of_ the court.

5. He may postpone for a definite time not exceeding thirty days

any hearing or other matter, when the judge is absent from his

oflice.

§ 6175. Sheriff to execute process. The sheriff of the county

must in person or by deputy attend the sittings of the county court

whenever the judge shall so direct and must execute according to law

or the direction of the court every process or other mandate issuing

from the court. But when he is absent or unable to act in the dis

charge of any duty required of him by this section, the judge may

direct any constable of the county to act in his place.

§ 6176. Compensation of sheriff. Sheriffs and other oflicers

shall receive for their services rendered in the county court or in the

execution of its mandates the same compensation as for like services

in the district court payable by the county or by a party in like

manner.

ARTICLE 2.-—JURISDIC-TION AND Powsas or THE Counrr Oouar.

_ § 6177- Jurisdiction. The county court has exclusive original

jurisdiction in probate and testamentary matters, the appointment of

administrators and guardians, the settlement of the accounts of exec

He may sign as clerk and afiix the seal of the court to a.

§ 92, 0.21. l’ul.l ‘.

am‘d.

§ 111. Const.
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utors, administrators and guardians, the sale of lands by executors.

administrators and guardians, and such other probate jurisdiction as

may be conferred by law.

§ 1. Prph. ('. § 6178. Powers of the court. In the exercise of its jurisdic
am d‘ tion the county court has power:

1'. To take the proof of wills, to admit wills to probate and to

revoke the probate thereof.

2. To take proof of and determine heirship, and to revoke such

determination.

3. To grant and revoke letters testamentar and letters of adminis

tration, and to appoint a successor in place 0 a person whose letters

have been revoked.

4. To direct and control the conduct and settle the accounts of

-executors and administrators.

5. To direct the disposition of the property of decedents for the

payment of their debts and funeral expenses and expenses of adminis

tration.

6. To enforce the payment of legacies and the distribution of

’ estates of decedents and the payment or delivery by executors and

administrators of money or other property in their possession belong

ing to the estate.

7. To appoint and remove guardians, to direct and control their

conduct, settle their accounts and compel the payment and delivery

by them of money or other property belonging to their wards.

8. To administer justice in all matters within its jurisdiction

according to the provisions of the statutes relating thereto.

g7, Prob. o. § 6179. Jurisdiction in wills and administration. The

*‘“‘"" county court of each county has jurisdiction to take the proof of a

will and grant letters testamentary, to grant administration or deter

mine heirship, as the case requires:

1. VVhen the decedent was at the time of his death a resident of

that county, whether his death happened there or elsewhere.

2. When there is property of the decedent within that county

which remains unadministered, he not being a resident of the state

at the time of h-is death in whatever place the death happened.

3. When the application was first made in that county, if the

jurisdiction as defined in the preceding subdivision or in section

6180 is in two or more counties.

§ 6180. Appointment of a guardian. The jurisdiction to

appoint a guardian is in the county court of the county in which the

ward resides or in a case relating exclusivel to his estate in the

county where the property or some part thereo is situated. But the

provisions of this chapter have no application to the appointment of

a guardian for the special purpose of maintaining or defending the

interests of a minor or other party in an action or proceeding in any

court of competent jurisdiction.

§ 6181. County includes other territory, when. For the

purposes of the two preceding sections, a county is deemed to extend

to all adjoining territory situated within the same judicial district

which is not embraced in or attached to any organized county.

§ 6182. Judge disqualified. Procedure. When the jud

of the county court having jurisdiction as defined in sections 61%;‘

and 6179 is disqualified from acting in a case for any cause specified

in section 6188 of this code, the county court of the county to which
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the same may be transferred has also jurisdiction, but can do no act

in the exercise thereof until the transfer has been ordered.

§ 6183. Jurisdiction, how obtained. The court obtains

jurisdiction in each case by the existence of the jurisdictional facts

prescribed by statute and the presentation of a petition setting forth

the facts; and may thereupon obtain jurisdiction of the persons inter

ested by their appearance or by the process of citation.

§ 6184. Jurisdiction extends over state, when. Jurisdic

tion once duly exercised in a case by a county court is coextensive

with the state, and, except as otherwise specially prescribed by law,

excludes the subsequent exercise of jurisdiction by another court

over the same case, or any of its incidents; and all further proceed

ings to be taken in a county court in relation to the same matter or

estate must be taken in the same court.

§ 6185. Objection to decree. Jurisdictiqn. Proceedings.

How taken. An objection to a decree or order of a county court

for an erroneous determination of any fact necessary to jurisdiction

or for a defect or omission in such decree or order, or in the plead

ings or other papers on which it was founded, or the finding or state

ment of a jurisdictional fact which actually existed or for a failure to

take any intermediate proceeding prescribed by law is available only

on direct application to the same court or on appeal.

§ 6186. Proceedings, how construed. The proceedings

of a county court in the exercise of its jurisdiction are construed in

the same manner and with like intendments, as the proceedings of

courts of general jurisdiction, and to its records, orders and decrees

there is accorded like force, effect and legal presumptions as to the

records, orders, judgments and decrees of courts of general jurisdic

tion.

§ 6187. County Courts, authority and power of. The

county court has authority and power in each case:

1. To issue citations, subpoenas and other process under the seal

of the court to any part of the state, and enforce obedience thereto

or return thereof according to law.

2. To postpone from time to time for proper cause a hearing or

other proceeding. .

3. To compel the attendance of a party or other person whenever

his presence is lawfully required.

4. To restrain by order an executor, administrator or guardian to

whom a citation or other process has been duly issued from acting as

such until the further order of the court.

5. To require by order an executor, administrator, guardian or

other person subject to the jurisdiction of the court to perform any

duty imposed on him by statute or by the court under the authority

of the statute.

6. To maintain order and decorum during the sittings of the

court; and to punish any person for a contempt of court where the

district court might punish him for a similar contempt and in like

manner.

7. To open, vacate or modify a decree or order of the court for

fraud, mistake, newly discovered evidence or other sufficient cause.

8. To enter as of a former time a decree or order of the court for

the purpose of correcting a mistake or supplying an omission.

§9, Prob. (‘.

am‘d.

§ 2, Prob. C.

am’d.
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9. To complete all unfinished business and certify and sign with

the date of so doing all papers or other records previously left uncom

pleted or unsigned and to make and certify transcripts of all records

of the court.
'10. Wlith respect to any matter not expressly provided for in this

code, to act as nearly as may be according to the code of civil pro

cedure, and to exercise such other incidental powers as are necessary

to carry into effect the powers expressly conferred.

ARTICLE 3.—THANSFEB or Cssrzs IN r-an Cormrv Couar.

§ 4, p,.,1,_ C, § 6188. Cases, how transferred. A case may be transferred

"‘""d- by order of the county court in which it is pending for either of the

followin causes: -

1. W en the judge is a party or claims to have an interest actual

or contingent in the estate to which the case relates.

2. When he is or has been attorney for a party in some proceed

ing therein. " .

3. When he is related to a party by consanguinity or afiinity

within the fourth degree. »

4. W'hen the case involves the proof of a will to which the judge

was a subscribin witness or witness examined or necessary to be

examined, or in w ich he is named as executor unless he declines to

act as such.

§ 6189. Transfer of case, when made. A transfer must be

made upon the presentation of the first petition in the case or at the

time when the parties are cited to appear thereto if the cause is then

known to exist, or, if not, as soon as may be after the existence of

such cause is discovered; and no objection to a decree or other act of

the court for any of the causes specified in the preceding section is in

any manner available except by application for such transfer within

the time herein prescribed.

§ 6190. Summary transfer, when. Such transfer may be

ordered summarily upon facts within the knowledge of the judge

or upon the affidavit of a party, setting forth particularly one or more

of the cases enumerated in section 6188 according to the facts, and

such further facts as may be necessary. under the provisions of the

last section and demanding a transfer. The facts set forth in such

atiidavit shall be taken as true unless controverted by aflidavit. The

order for a transfer must direct that the case be transferred to the

county court of some other county having jurisdiction by the pro

visions of section 6179 or section 6180 of this chapter or if there is

none such, to that of the county most convenient to the parties.

§ 5, |»,.,1,, (-_ § 6191. Transfer, effect of. When a transfer has been made,

‘"“"‘- all further proceedings in the court making the order must be sus

pended and unless an appeal is taken, the original papers and a tran

s ript of the docket and journal entries must be certified and trans

mitted within thirty da s to the judge of the county court designated

in the order, who shal record the proceedings anew and thereafter

proceed as if he had jurisdiction of the case from the beginning.

ARTICLE 4.—REcoa1)s or THE Counrr Couar.

§ 6192. Records, what constitute. The records of each

county court consist of the original papers in the cases adjudicated or

lending therein and the books prescribed in the next section.
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§ 6193. Records to be kept. There shall be kept in each

county court the following books of record:

1. A journal, in which there shall be entered under the proper

dates and in the order in which the transactions take place, respect

ively, a brief statement of the nature and object of each proceeding; a

minute or statement of each act of the judge or of the parties therein,

except the filing of a paper; a minute of each hearing or postpone

ment; the facts appearing by the return to each process or mandate

issued from the court; and each decision or direction given by the

court in the progress of a proceeding and such other matters as are ,

specially required to appear of record; but these provisions do not

require a minute of the issuance or return of a subpoena or a state

ment of the evidence or any particulars relating to the introduction

of testimony, except the names of the witnesses sworn and examined.

Every order affecting a substantial right or directing the performance

of a duty and every final order or decree shall appear thereon in full

with the signature of the judge attached; but as to other matters, a

minute of his approval dated and_ signed by him at the close of the

entries for each day is sufficient.

2. A docket in which there shall be set apart at least two pages to

each case by enterin thereon its title and number, underneath which

there shall be entered the following particulars relating to that case:

On the first page, a register containing the name of each party to

any proceeding tierein; each uardian or other person having the

custody of a party who is under any legal disability; each special

guardian appointed for a party and each attorney appearing for a

party; together with the post office address of each and a word or

words describing his relation to the case, if a party, as for example

“heir,” “ devisee,” or “ward,” or his relation to the party as “ attorney,"

or otherwise, according to the fact. The name of the attorney, guard

ian or custodian must immediately follow that of the party whom he

represents; and there shall be left suflicient space below the name of

each party to admit of such entries from time to time as occasion

requires. New parties including persons to whom letters testamen

tary, of administration or of guardianship are issued shall be regis

tered in like manner. In the margin on the left there shall be entered

opposite the name of'each special guardian or attorney the date of

his appointment or appearance and opposite the name of each new

party, the date on which he became a party; and in the margin on the

right, when the relation of a party, attomey or other person ceases, a

minute to that etfect.

On the page following, a chronological index or minute of all the

proceedings in that case from the beginning until the final disposition

thereof, including a brief statement of the object of each proceeding

and a minute of the filing of each pleading or other paper, each

preliminary act of the court or judge, the issuance and retum of each

citation or other process except a subpoena, each hearing or postpone

ment, each intermediate or final order or decree and each act done to

carry the same into effect. There shall be entered in the left hand

margin the date of each transaction and in the margin on the right, a

reference to the book and page of the journal or other record, where

the same appears.

3. A record in which there shall be transcribed in full all wills

which are admitted to probate and all bonds of executors, adminis

trators and guardians, which are accepted and approved; and all
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letters issued to executors, administrators and guardians; but wills

may be recorded in a separate book.

4. There shall be appended to each docket a numerical index

referring to each case by number and title, containing the number of

each case progressively, its title and the number of the page on which

it is docketed; also an alphabetical index arranged with reference to

the first letter of the family name in the title .of each case and

containing, in addition to each title, the number of the page on which

the docket entries begin. VVhen the cases are not all docketed in one

book, there shall be kept in a separate book a general index, both

numerical and alphabetical, of similar character, referring in each

instance to the book and page of the docket. The general index shall

include all cases heretofore commenced in the county court or

appearing on the records of the probate court. conforming in relation

thereto as nearly as may be to the above requirements.

§ 6194. Docket, form Of. The docket prescribed by the pre

eeding section shall be substantially in the following form:

Estate of Richard Roe.

I Register.

Jane Roe, wife, Athens, N. D. l

June 20, Mary Roe, minor heir, Athens, N. D. Revokeul

1894. i John Bates, custodian, Athens, N. D. . Aug. 2.

Aug. 2, \ Chitty, special guardian, Athens, N. D. 1894.

189-1. _ Coke, special guardian, Rome, N. D.

Estate of Richard'Roe.

Proceedings.

Proceeding for appointment of administrator. 1

June 20, John Chitty, Esq., is appointed special guar

1894. dian for Mary Roe, minor, at her request.

-Tune 21, Mary Roe, by her special uardian, filed peti- J. 185.

1894. tion for administration o said estate.

Citation issued returnable Aug. 20, 1894.

§ 6195. Citation, how issued. Before 'issuing a citation, the

court shall if necessary, examine the applicant and other witnesses

under oath concerning the correct name and post office address of

each party to be cited and may issue a subpoena for that purpose.

If he is unable after reasonable diligence to ascertain such name, the.

party may be designated by his relation to the decedent or otherwise.

as nearly as may be. Each party and each guardian or attorney for

a party, who appears in any proceeding must also be required to give

his own name and post oifice address which shall be entered in the

register accordingly and be taken as true thereafter until the court is

notified of a change.

§ 6196. Books to be numbered progressively. When the

docket, journal_or record consists of more than one book, all books

of the same name shall be numbered progressively from one upwards.

§ 6197. Cases, to be numbered how. For convenience in

keeping the books of record the cases in each county court shall be

numbered in a single and continuing series, beginning with one or

with a number exceeding by one the highest number so employed

before this code takes effect.
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C H A P T E R 3.

PARTIES AND PROCESS.

ARTICLE 1.—GENEaAL RULES or Paocsnnna.

§ 6198. Parties in a case, who are. The general parties in a

case in the county court are the persons interested in the estate or

other subject matter, and the executor, administrator or guardian

thereof. They are likewise the parties who must be cited in each

special proceeding in the case, unless the parties are specially pre

scribed, but for distinction the party who presents a petition in a

special proceeding is known as the petitioner or claimant, and the

parties to be cited are known as respondents. If a citation issues for

an incidental purpose in the course of the administration, the only

parties are those appearing or cited for such purpose.

§ 6199. Substitution of parties, when. When an heir or

devisee dies or transfers‘ an interest in the estate, his legal representa

tive or successor in interest, grantee or assignee may be made a party v

in lieu of such heir or devisee; and when a party to a special pro

ceeding dies or transfers his interest, while the same is pending, his

legal representative or successor in interest may likewise be substi

tuted at his own suggestion or at the request of another party. Such

substitution may be made at any time by order of the court, and with

out notice when the facts are shown by the allegations of a pleading

or afiidavit.

§ 6200. Persons interested may become parties. Any

other person interested in securing or preventing the relief sought in

a special proceeding may, by leave of court, become a party and sup

port or oppose the application or pray for affirmative relief consistent

with the facts; but leave must not be ranted unless his interest

sufficiently appears; and this section sha l not be construed to affect

a right or interest of such person unless he so becomes a party.

6201. Special proceeding, how to become a. party to.

VV en a statute provides that a person may present a petition or

otherwise become a party in a special proceding, an allegation of his

interest in a pleading or affidavit is suflicient for that purpose although

his interest is denied, unless he has been excluded from such interest

by a decree of the court from which he has not taken an appeal.

§ 6202. Citation gives jurisdiction. Form of. The process

by which the court obtains jurisdiction in each proceeding of the

parties, who do not appear therein, is a citation addressed to such par

ties by name or other sufficient description, informing them of the

petition or other application upon which it issued and the relief

thereby claimed or the grounds of the order upon which it is issued

and the direction therein given; and the time and place at which they

are required to appear before the court to answer the same with such

further particulars as may be specially prescribed by statute.

§ 6203. Time for appearance. The time for appearance must

.ncit be more than sixty days from the date of the citation and each

citation must be addressed by the style of “The State of North

Dakota,” and contain the signature of the judge attested by the seal

of the court.

§ 302. Prob. (‘.

am’(|.

§ ‘.<I)2. Prob. (‘.

:1m’d.
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ARTICLE 2.—SERv1oE or CITATIONS AND OTHER PAPERS.

§ Prob. (‘. § 6204. Citations and notices, how served. Citations and

'"“ ‘L notices, issuing for service in any proceeding in a county court, must

be served upon the parties personally or in-some other mode as here

inafter prescribed.

§ 6206. Service on attorney or guardian, when. When a

party on whom service is required has a uardian or attorney of record

in the case, service must be made ont e guardian or attorney and

such service is deemed to be service on the party so represented;

except that a citation must be served on a party represented by a

guardian if more than ten years of age, as well as on the guardian.

§ 6206. Service by mail, when and how made. After a

party has appeared or has been once cited to appear in a case, each

citation or notice subsequently issued in the same case may be served

by mail upon him or upon his guardian or attomey of record as pre

scribed by the last section. But service by mail is not suficient when

a citation requires a party to appear in person; or issues upon an appli

- cation to revoke the probate of a will or set aside a decree awarding a

final settlement or distribution, or when the court directs service in

some other mode.

§ 6207. Service by publication, when. Service by publica

tion may be substituted for personal service by a direction of the court

authorizing such service, and designating a newspaper published at

the county seat or some other convenient newspaper in which the cita

tion or notice may be published, in either of the following cases:

1. When the party who is required to make or procure service or

his attorney files an aflidavit stating that he cannot obtain personal

service on a person to be served, because he is unable to ascertain

where such person may be found, he having no known place of resi

dence within the state, if the court is further satisfied upon an exam

ination as prescribed in section 6195 that the statements of the afi

davit are true.

2. When it is established in like manner or appears upon the

records in the case, that the person to be served is a nonresident of

this state.

§ 6208. Mode of service indorsed on citation or notice.

Every direction for service by publication or other direction iven by

the court respecting the mode of service must be indorseg on the

citation or notice and when so given service must be made in accord

ance with such direction.

§ 6209. Personal service, how made. Personal service

within the state or elsewhere may be made and proved in the manner

prescribed by the code of civil procedure for the personal service of

a summons.

_.=. am. Prol). c. § 6210. Service by publication, how made and proved.

‘""‘l' Service by publication is effected by printing. and publishing the

citation or notice to be served three times, once each week for three

successive weeks in the newspaper designated in the order, and is

deemed complete on the day of the last publication and may be

proved by aflidavit made as provided by section 5693 of the code of

civil procedure.
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§ 6211. Service by mail, how made and proved. Service

by mail is effected by depositing in the post office a true copy of the

citation or notice to be served, inclosed in a sealed wrapper postage

paid and directed to the person to be served at his registered post

oifice address; and is proved by the affidavit of any person having

knowledge of the facts, or by a statement thereof in the journal when

the mailing is done by the judge.

§ 6212. Citation, when it must be served. Unless other

wise specially prescribed by law, a citation issued upon a petition

must he served at least twenty days before the time therein specified

for appearance; every other citation must be served at least five

days before the time specified for appearance; and each notice

which refers to a future time must be served at least five days

before the time so designated. When service is made b pub

lication such time must be computed from the date of t e last

publication, and when service is made by mail there must be allowed

in every instance an additional period of five days computed from

the date of mailing.

Aarrcm-: 3.-—M.u~:1~:aa AND Errao-r or Arraaaanoa.

§ 6213. Appearance, how made. In a county court every

party of full age, who has not been judicially declared incompetent to

manage his affairs, may appear and prosecute or defend a proceed

ing in any case either in person or by an attorney regularly admitted

to practice in this state, except when he is required to appear or

otherwise act in person, pursuant to a special provision of this code;

and is held to appear in each proceeding from the time when he has

been duly cited to appear.

§ 6214. Appearance by a. minor, how made. When a

minor or a person who has been judicially declared to be incompetent

to manage his affairs is a party, he must appear and act by guardian,

except when he makes application for the appointment of a guardian;

but if he is a respondent, the guardian cannot appear for him until he

has been duly served with a citation unless the proceeding relates

directly to his estate or he is a minor under ten years of age. If he

has no guardian appearing for him, a special guardian must be ap

pointed, as prescribed in the next section.

§ 6215. Special guardian. Qualifications. How ap

pointed. A special guardian must be some capable and disinterested

person appointed by order of the court with the written consent of

the person appointed. Such appointment may be made summarily

at any time upon the application of the incompetent party or a rela

tive or friend of such party, for the purpose of commencing a pro

ceeding or maintaining his interest in a pending proceeding; or with

out an application at any time after he has been duly cited to appear

in any proceeding; or wherever in the course of a proceeding in

which he is represented by a guardian the court has any reason to

suppose that his interest requires the appointment of another

guardian. A special guardian so appointed in any case is authorized

to appear in the subsequent proceedings therein to which his ward is

a party until the appointment is revoked.

§ 6216. Special guardian to qualify same as general

guardian‘. A special guardian must not receive any money or property

belonging to the ward’s estate, unless he qualifies in the same man

____

§305, Prob. (‘.

amkl.

§ 308. Prob. G.

am‘d.
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ner as a general guardian; and a guardian,‘general or special, cannot

act in any matter in which his interest is adverse to that of the ward .

§ 6217. Appearance of guardian, eifect of. Subject to the

foregoing restrictions and in the absence of fraud, collusion or mis

take, prejudicial to the interest of the ward, the appearance in his

name of his general or special guardian by leave or direction of the

court in any proceeding is deemed to be the appearance of the ward,

and has the same effect in that proceeding as if he was competent to

appear in person.

§ 6218. Appearance, how efi‘ected. An appearance in any

proceeding is effected by giving notice of the appearance in open

court either orally or in writing or by pleading, or making applica

tion therein to the court for an order or direction of any kind.

§ 6219. Appearance, notice of all proceedings. A party

who appears or is held to appear as hereinbefore prescribed is deemed

to have knowledge of each postponement and all other acts done in

the course of the proceeding from the commencement until the final

disposition thereof without further notice except such as is imparted

by the records of the court.

ARTICLE 4.—CoMMENcEM:aN'r or A SPECIAL PROCEEDING AND THE

PLEADINGS THEREIN.

§ 6220. Special proceeding, how commenced. A special

proceeding in the county court is commenced by the voluntary appear

ance and pleading of all the parties, or by the presentation of a petition

by a competent party and the issuance of a' citation to the other

parties; and no proceeding so commenced shall be dismissed for any

cause except a failure of proof.

§ 6221. Proceeding by citation. Time to plead. When

the proceeding is commenced by citation the respondents shall plead

at the time when they are cited to appear unless the court allows

further time; but a party in default may be allowed to plead at any

time before the hearing is concluded on such terms as the court deems

'ust.J § 6222. Pleadings in a. special proceeding. The pleadings

in a special proceeding in the county court are the petition and the

answer or cross petition of a respondent. Several parties may unite

in a pleading when, as between themselves, their respective interests

are not adverse. All pleadings must be filed in writing and every

pleading except the answer of a special guardian must be verified as

prescribed in the code of civil procedure.

§ 6223. Petition, contents Of. A petition must set forth the

facts which authorize the special proceedin , entitle the petitioner

to relief therein and show the relation of t e other parties to the

estate or matter in question according to the provisions of this code

which relate to that proceeding, with a prayer for the relief which

the petitioner claims therein.

§ 6224. Answer, contents of. The answer may admit or deny

the allegations of the petition or any material fact therein stated and

allege new matter of defense to the whole or any part of the relief

claimed. -

§ 6225. Pleadings, requisites of. The formal requisites of a

pleading are as follows:
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1. The caption, which shall contain the name of the county and

court, as for example, “ Estate of A. B., deceased,” or “ Guardianship

of C. D., minor,” and the names of the parties to the special proceed

ing, distinguishing them as petitioner and respondent, followed by a

word or words descriptive of the pleading, as for example, “ Petition

for probate of will.” _

2. The statement of facts.

3. The prayer for relief; but no prayer is necessary in an answer

except for the purpose of claiming aflirmative relief.

4. The signature of the party or his attorney or guardian.

‘ 5. The verification.

S 6226. Issue, how raised. An issue arises upon each of the

following allegations of a pleading:

-1. Upon each averment in the petition of the execution of a will,

or of the death of any person when necessary to jurisdiction, or of

any fact alleged as cause for setting aside a decree or order of the

court, although not controverted by answer. _

2. Upon every other material allegation of a petition which is

controverted by answer.

3. Upon every fact alleged in the answer except an admission of a

fact alleged in the petition. '

ARTICLE 5.——POSTPONEMENT, HEARING AND TRIAL.

§ 6227. Respondent, when a new citation issues. When

a respondent fails to appear at the time specified in a citation the

court must ascertain from the proofs of service, whether he has been

duly cited to appear; and unless the service is deemed suflicient a

new citation must be issued to such party or parties and the hearing

must be postponed until the time therein specified.

§ 6228. Postponement, when granted or ordered. After

issue is joined by the pleadings either party is entitled to a postpone

ment for a reasonable time to procure the attendance or deposition of

a witness or otherwise prepare for the trial. A reasonable postpone

ment may also be granted at any time to allow a party to plead, or for

any other meritorious cause. A postponement may also be ordered

because the judge is sick or otherwise engaged, or because he desires

time in which to prepare his decision.

§ 6229. Postponement, how ordered. A postponement may

be ordered without a written application and an adjournment of the

court from time to time in the progress of a hearing operates as a

postponement without a formal order. Every postponement must be

to a day certain; but an indefinite postponement or a failure to

resume the hearing at the appointed time by reason of the absence

of the judge or for other cause does not invalidate or otherwise

affect any act previously done, but operates only as a postponement

of the hearing until further notice. \

§ 6230. Court to try issues, When. After the respondent gum. l'r0h. ('..

have had an opportunity to plead the court must try the issues, hear

the allegations and proofs of the respective parties, and make such

decision upon the facts thereby found as justice and equity requires.

Every issue prescribed by section 6226 of this chapter must be tried

upon the testimony of witnesses sworn and examined in open court

-‘or taken in the form of deposition according to the rules of evidence
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applicable in a civil action except when the same are modified by the

following provisions of this article.

6231. Court, powers of. The court may examine the parties

an other witnesses and inquire into all the facts and circumstances

as to any material fact, although no issue is joined thereon; and may

also in its discretion refuse to hear the deposition of any witness

residing within the state, who is competent and able to appear and

give testimony in person, unless satisfied that the necessary/expense

or inconvenience of procuring his attendance ought not to be

incurred.

§ 6232. Deposition, when taken. Vt-ihen it is satisfactorily

shown by affidavit that a material witness within the county is

so aged, sick or infirm that his attendance cannot be compelled

without endan ering his life or health and there is no good reason to

suppose that e will be able to attend within a reasonable time

to which the hearing may be postponed, the judge shall proceed to the

place where the witness is and there take his testimony as in open

court; but if the party so requests, the testimony of such witness

must be taken in the form of a deposition.

ARTICLE 6.—-Dsonsss AND ()anEas.

§ 6233. Decision in a special proceeding contains what.

A decision of the county court upon the pleadings and proofs in a

special proceeding shall state the material facts found by the court

and award relief consistent therewith and with such directions as may

he necessary or proper to give effect to the same and is a final

determination of the rights of the parties so adjudicated, styled

indifl’erently a decree or final order.

§ 6234. Decree, to contain what. A decree which settles an

account must intelligibly refer to a statement of the account on file

and contain a summary thereof as settled.

§ 6236. Order, how obtained. Every direction entered of

record or given in writing by a county court and not included in a

decree is styled an order. Each order must be founded on a written

application, unless the court is expressly authorized to make the same

at its discretion or otherwise on its own motion. Each application

for an order is styled a motion, but when the facts relied on as ground

of a motion do not appear of record they must be set forth by aili

davit.

§ 6236. Order, contents of. An order based upon facts, within

the knowledge of the judge or upon facts proven by the testimony of

a witness,fmust contain a statement or recital of the existence or

proof of the facts which authorize the order. But when an order is

made upon matter of record, a reference to an afiidavit, pleading ul‘

other record upon which such facts appear is suflicient.

§ 6237. Order, may be given when. An order prescribing

the mode of serving a citation or_ appointing a special administrator

or appraiser, a restraining order, an order requiring a return to be

made, or an account to be rendered, or any peremptory or other order

which the court is expressly authorized to make without a previous

application, may be given at any time when a motion for such order _

is made or presented.
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6238. Order, persons affected to be cited. Before an

or er can be given upon a motion which does not come within the

provisions of the last section, all persons who will be affected by the

order must be cited to appear and be given an opportunity to defend

against the same, but when a motion is presented in the course of a

pending proceeding it is not necessary to cite any person who at the

time of presentation appears or is held to appear in such proceeding.

§ 6239. Objections to an order, how taken. At any hear

ing upon a motion, or in pursuance of acitation issued upon an order,

any objection arising upon the facts set forth in the motion or order

or otherwise appearing of record may be presented either orally or in

writing; but no issue of fact arises unless the respondent answers by

aflidavit, controvertin a material fact set forth as ground of the

motion or order or afieging new matter in defense, justification or

excuse. When an issue is so presented it may be submitted by con

sent of the parties upon their respective afiidavits, which shall there

upon be treated as depositions; otherwise such issue must be tried in

the same manner as the issue specified in section 6226 of this chapter.

§ 6240. Costs, when awarded. Costs may be awarded in a

decree or order as follows:

1. VVhen there is no contest, the petitioner if successful is entitled

to costs payable out of the estate.

2. When there is a contest, the successful party is entitled to

costs payable by the adverse party or out of the estate as justice

requires; but if the opposing parties are each in part successful, the

award of costs is in all respects in the sound discretion of the court

with the limitations hereinafter prescribed.

3. Costs cannot be awarded against an executor, administrator or

guardian, personally, unless incurred by his neglect or misconduct.

4. Costs payable out of the estate may be awarded in favor of an

executor, administrator or guardian, acting in good faith although

unsuccessful.

5. A reasonable sum payable out of the estate must be awarded in

favor of a party appearing by a special guardian as compensation for

his services; but for the benefit of the estate the court may include a

like sum in the amount awarded against an adverse party, or direct

the same to be deducted in the final distribution from the share of the

party so appearing.

. . Except as provided in the preceding subdivision, the sum

awarded as costs in favor of a party must not exceed the amount of

his expenses actually and necessarily incurred in procuring the ser

vice of process and the attendance of his witnesses or their deposi

tions, and must be determined by the court upon an itemized state

ment of the expenses so incurred, verified by the affidavit of the party

or his attorney and presented at or before the announcement of the

decision.

§ 6241. Decree or order for money, how enforced. A

decree or final order, which directs the payment of a sum of money

by a party personally, may be enforced by an execution against his

property issued by the judge and made returnable to the county

court, and must require the ofiicer to apply the money thereupon

collected in accordance with the order or decree. In other respects

the process and mode of collection shall conform to the provisions of

the code of civil procedure relating thereto, a decree being for that

purpose regarded as a judgment.
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§ 6242. Decree or order to perform any act, how enforced.

A decree or order, which requires or prohibits the performance of any

act other than the payment of money by a party or other person, may

be enforced by serving a certified copy of such order or decree per

sonally on the party or person who is required thereby or by law to

obey it and by punishing him for a contempt of court if he refuses

or willfully neglects to obey it. A decree or order, which directs the

payment or delivery of money to an executor, administrator or guardian

entitled to receive it or directs the payment or delivery by an execu

tor, administrator or guardian of money by him received by virtue

of his trust, may be enforced in like manner.

§ 6243. Punishment for contempt does not bar action on

bond. The punishment of a delinquent for a contempt or the levy

of an execution upon his property as prescribed in the last two sec

tions does not bar or suspend an action against him or the sureties

on his bond in relation to the same matter, or otherwise affect such

action as respects any sum remaining unpaid.

ARTICLE T.—M1s'rAKss, OMISSIONS AND AMENDMENTS.

§ 6244. Amendments to process or pleadings allowed.

X0 process, return, pleading, order, decree or other proceeding in a

county court shall at any stage be disregarded, dismissed, arrested.

vacated, revoked or reversed for any defect or want of form; but the

court shall proceed and determine always accordin as the right of

the matter shall appear without regarding any such efect or want of

form and may amend the same or direct an amendment at its dis

cretion.

§ 6245. Court may amend process, when. ‘A county court

may at any time on motion of a party amend its process by comet

ing a mistake or supplying an omission in any respect, when the

defect has not prejudiced and the amendment will not injure the

party to or against whom such process was issued; and may in like

manner permit a return or other intermediate proceeding to be

amended in accordance with the facts.

§ 6246. Amendments to pleadings for mistake allowed.

A county court may also on motion of a party and in furtherance of

justice at any time permit such party to amend any pleading or

motion by adding or striking out the name of a party or by correct

ing a mistake in the name of a party or a mistake in any other respect

or by inserting other allegations material to the case or by conform

ing the allegations to the facts proved. And no decree or order shall

be vacated, revoked or reversed for an omission in the findings of any

material fact which actually existed or for the non-averment of any

fact in a pleading or other paper if the existence of such fact is estab

lished when the objection is taken; but the court shall amend the

defect or direct an amendment as the circumstances require.

§ 6247. Amendment, costs allowed when. Every amend

ment authorized by this article may be made without prejudice to an _\'

act previously done to take effect as of the date of the original pro

ceeding, but when an amendment is made in any proceeding after a

decision is rendered costs may be awarded against a party in whose

favor the amendment operates as the court shall deem just. and proper.
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§ 6248. Hour intended.,»\\'henever a future day is specified

in a citation, notice or order for any purpose, and no particular hour

is specified the time intended shall be taken to be the hour of ten

o'clock in the forenoon of the day named.

ARTICLE 8. — REHEABINGS.

§ 6249. Rehearing is What. A rehearing is are-examination

of the facts involved in a decree or order upon grounds set forth in a

motion or petition to open and vacate or modify the same or some

part thereof.

§ 6250. Rehearing, for what causes granted. A rehearing

may be granted for either of the following causes:

1. Mistake, inadvertence, surprise or excusable neglect of the

party making the application.

2. Any irregularity in the service of process or any fraud or mis

conduct of the prevailing party or his attorney or agent, or any abuse

of discretion on the part of the court, which prevented the applicant

from appearing or maintaining a material issue on his part at the

former hearing.

3. Newly discovered evidence material to the issue which could

not with reasonable diligence have been produced at the former hear

ing by the party making the application.

-1. The nonexistence of any fact necessary to jurisdiction.

§ 6251. Rehearing, application for. An application for a

rehearing may be made b motion or petition according to the mode

in which the original app ication was made, and the parties interested

must be cited accordingl . But every application upon any ground

specified in the first subdivision of the preceding section must be

made within thirty days from the date of the order or decree, and

every application made upon grounds specified in the second and

third subdivisions must be made within one year from the date of the

decree or order to which it relates.

§ 6252. Application for a rehearing, must show what.

In addition to one or more of the foregoing causes every application

for a rehearing must set forth each material issue which the appli

cant expects to maintain or designate the same by reference to his

former pleading and no other issue’ can be tried. The causes so

alleged and the issues so presented may be controverted as in other

cases; and after hearing the allegations and proofs of the parties the

court shall grant or deny the application as justice and equity require.

§ 6253. Application granted. Duty of court. If the appli'

cation is granted the court must make a decree or order vacating the

former decree or order, or revokin so much thereof as may be neces

sary and awarding such further re ief as the facts may justify.‘

Aarrcrs 9. —— APPEALS.

§ 6254. Appeals, who may take and from what. Any

party or other person specified in the next section who deems himself

aggrieved may appeal, as prescribed in this article. from a decree or

from any order atfecting a substantial right made by a county court

to the district court of the same county.

§ 312. Prob. C.

amfll.
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am'd.

§ 6255. Appeal, parties to. Each person who was a party to

the proceeding in the county court and each other person, who has or

claims in the subject matter of the ‘decree or order, a right or interest

which is affected by an appeal must be made a party to the appeal.

§ 6256. Appeal, how taken. To effect an appeal the appel

lant must cause a notice of the appeal to be served on each of the

other parties and file such notice with the proofs of service, and an

undertaking for appeal in the county court within thirty days from

' and after the date of the order or decree; but when the party taking

§ 319, Prob. C.

am’d.

§ $31. Prob. C.

am'd.

§ 328. Prob. C.

amll.

§ 316. l'I'0l). (‘.

am‘d.

an appeal files such notice and announces the filing orally in open

court at the time when the decision is given no other or further service

of the notice is necessary.

S 6257. Appeal not effected, When. An appeal from an

order which directs the payment of a fine as a punishment for a c011

tempt is not effected, unless the amount of the fine is also deposited

with the county judge within the prescribed time to abide the order

of the appellate court.

§ 6258. Appeal by executor, administrator or guardian.

An executor, administrator or guardian may appeal without filing an

undertaking from a decree or order made in any proceeding in a case

in which he has given an otficial bond; and when he appeals in that

manner the bond stands in place of such undertakin . A special

guardian may appeal without filing an undertaking alt ough he has

not given bond, but the appeal will not operate as a stay unless taken

from an order which grants or refuses a transfer of the case.

§ 6259. Appeal, extension of time. When the appellant

seasonably and in ood faith serves a notice of appeal on some of the

parties, but throug mistake or excusable neglect fails to obtain service

on all, or in like manner omits to do any other act necessary to perfect

the appeal or effect a stay, the county court upon proofs of the facts

by affidavit may, in its discretion, extend the time for perfecting the

service or other act and permit an amendment accordingly upon such

terms as justice requires. .

§ 6260. Parties to an appeal, how brought in. A party

specified in section 6255, who was not served with notice by reason of

the fact that his interest or claim did not appear upon the records of

the county court at the time when the appeal was taken, is deemed to

have been duly served from the time when he appears in the district

court for any purpose connected with the appeal, or he may be

brought in by order of the district court on such notice as the court

shall prescribe.

§ 6261. Appeal on question of law, how perfected. For

the purpose of taking an appeal on questions of law alone, the notice

must contain a statement to that effect, and specify the errors in law

which the appellant intends to rely on as ounds of the appeal and

the time and place at which the appeal wil be brought on for trial.

Every other notice of appeal is sufficient which designates the party

who appeals and the order or decree from which the appeal is taken

and the intermediate orders if any upon which the appellant desires

a review. And every appeal must be held to have been taken upon

the facts and matter in law generally, unless the notice clearly indi

cates an intention to appeal on questions of law alone, but the appel

lant may by his notice restrict the appeal to any specific direction or

award contained in a decree, if the issue upon which the same depends
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can be separately tried and determined without prejudice to any other

of the decree.

§ 6262. Specification of errors on appeal. A specification

of errors may contain a reference to each particular error appearing

of record in the decree or order in the proceedings on which it is

founded to which the appellant objects without giving any reason for

the objection and no other form of exception is necessary.

§ 6263. Undertaking on appeal. Stay. An undertaking

on appeal must be executed in favor of the appellees in such sum as

the county court shall prescribe by the appellant or his agent or

attorney in his name and sufficient sureties approved by the judge, to

the effect that the subscribers will pay to the parties entitled thereto

all costs of the appeal that shall be awarded against the appellant by

direction of the district court not exceeding the sum therein stated.

But the execution or enforcement of the decree or order appealed

from shall not be stayed, unless the instrument contains a further

undertaking to the elfect that the subscribers will also pay all dam

ages which the appellees or any of them shall sustain by_ reason of

the appeal or a separate undertaking to that effect is executed and

filed in like manner.

§ 6264. Undertaking, amount Of. The sum prescribed in an

undertaking for costs must not be less than one hundred dollars.

The sum prescribed in an undertaking for damages shall be such

further sum as the judge deems sufficient, and to aid him in determin

ing the same or the sufficiency of the sureties, the judge may examine

the sureties and other witnesses under oath. After an appeal is per

fected the district court may by order require the appellant to give

a new undertaking in a larger sum or with other sureties when the sum

specified in the original undertaking is deemed insufficient or a surety

is found to be insolvent, has removed from the state or is of doubtful

financial responsibility, and unless the order is complied with the

appeal may be dismissed or the stay dissolved as the case requires.

§ 6265. Undertaking, obligations Of. The prescribed under

taking for the payment of damages creates an obligation on the part

of the principal and sureties executing the same to compensate each

of the appellees for all pecuniary loss and injur which he shall sus

tain in consequence of the appeal respectin eac and every right or

claim which was determined or enforced in is favor by the decree or

order from which the appeal is taken so far as the same shall be

aflirmed or otherwise sustained by the appellate court. VVhen the

decree or order directs the appellant or another party to pay or deliver

money or other property, or to perform any other act to which the

stay applied, all loss and injury sustained by an appellee in conse

quence of its detention from the time when the direction was given,

or by reason of an failure on the part of the appellant or such other

party to pa or de iver the same in accordance with the decision or

direction 0 the appellate court, and in as good condition as at the

time when he was directed to do so by the county court, is deemed to

be sustained in consequence of the appeal. VVhen the order directs

the commitment of the appellant or another person for disobeying

any order except for the payment of a fine, all loss and injury result

ing from his disobedience is likewise deemed to have been suffered

in consequence of the appeal. The obligation matures at the time of

the decision in the appellate court, but no action can be maintained

thereon until ten days thereafter.

5 317. Prob. (‘.

:im’d.

§ 320, Prob. C.

a.m‘d.

§§ 315-319.

Prob. (J.

ilIll'll.
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§ 322. Prob. (‘

§ 325. l‘roh. U.

am‘d.

§§ 324-273".Prob. (‘.l

nm’d.

§ 6266. Appeal stays further proceedings, when. Except

when there is an express provision to the contrary in this article, a

perfected appeal stays the execution or enforcement of the decree

or order appealed from until there has been a determination of the

appeal or a dissolution of the stay in the district court; and an appeal

from an order granting or refusin a transfer of the case likewise

stays all further proceedings in t at case. In other respects the

decree or order of the county court remains unaffected until reversed

or modified by direction of the appellate court.

§ 6267. Appeal does not stay probate of will or letters

of administration, When. An appeal from a decree or order

admitting a will to probate or granting letters testamentary, or letters

of administration, does not stay the issuing of letters when, in the

opinion of the county judge manifested by an entry upon the journal.

the preservation of the estate requires that such letters should issue.

But the letters so issued do not confer power to sell real property by

virtue of any provision in a will or to pay or satisfy legacies, or to dis

tribuatp the property of the decedent until the determination of the

appe .

§ 6268. Appeal does not stay order for special adminis

trator or revoke probate of will. An appeal does not stay the

execution or enforcement of a decree or order which appoints a

special administrator or revokes the probate of a will or suspends or

removes an executor, administrator or guardian, or revokes his

appointment.

§ 6269. Transcript on appeal, judge perfects. When an

appeal is perfected, the county judge must make and certify to the

district court a complete transcript of the papers and other records

upon which the appeal is taken or so much thereof as may be material

together with the notice of appeal and proof of service, the

undertaking and other matters of record relating to the appeal; and

unless such transcript is delivered to the clerk within ten days, the

district court may on motion of any party interested require and

compel him to make and certify the same and may in like manner

require him to amend the transcript as often as may be necessary or to

certify and send up a will or other written instrument in its original

form. When all the proofs upon which the court acted appear in

the transcript the certificate shall so state.

§ 6270. Appeal docketed in district court, when. Upon

the delivery of such transcript and payment of the clerk’s fees, the

appeal must be docketed in the district court and placed on the

calendar of causes for trial according to the date on which it was per

fected and without a notice of trial or note of issue at the next term

convenin , not less than ten days after the taking of the appeal, and

must be disposed of accordingly during the term, unless sooner dis

posed of in pursuance of the provisions of the next section.

6271. Appeal on questions of law. Time of hearing.

W en the appeal is taken upon questions of law alone, the time and

place of hearing specified in the notice of appeal may be any time

and place at which an issue of law may be tried in the district court,

and a hearing may be had accordingly; provided, however, that such

time shall not be less than ten days after the service of the notice, nor

later than the first day of the term specified in the preceding section.

l'po11 a failure to obtain a hearing a new notice of the time and place
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of hearing may be given as often as may be necessary, and the appeal

may, notwithstanding any such notice, be brought to a hearing at any

time by an appellee upon a like notice served on the appellant or his

attorney of record in the county court.

§ 6272. Appeal to be dismissed, when. If the transcript is

not certified to -the district court on or before the second day of the

term designated in section 6270 and the appellant does not make

application for an order requiring the same to be certified forthwith

or if the appeal has not been sooner disposed of and the appellant

fails to do any act necessary in order to have the same docketed and

brought upon the calendar on or before the second day of such term,

any appellee may have the same so entered by order of the court upon

the production of a certified copy of the decree or order appealed

from and the notice of appeal and thereupon the appeal shall "be sum

marily dismissed with ten dollars costs to such appellee, unless the

appellant satisfactorily excuses his default and forthwith pays such

costs.

§ 6273. Appeal dismissed afflrms decree or order. A dis

missal of an appeal by order of the district court in pursuance of any

provision of this article is in effect an aflirmance of the decree or

' order appealed from.

§ 6274. Powers of district court on appeal. At a hearing

in the district court on an appeal taken upon questions of law alone

the decree or order of the county court shall be reviewed only so far

as may be necessary and with a’ view to correct errors appearing

upon the record which injuriously affect a right or claim of the appel

lant and are specified in the notice of appeal; but when a specifica

tion relates to a discretionary award or direction iven upon facts

shown by the record, the district court has the same iscretion that the

county court had. Each specification may be overruled or sustained

according as the right of the matter appears and the court shall give

its decision accordingly, atfirming or reversing the decree or order

appealed from or reversing in part and affirming as to the remainder,

with such directions as may be necessary or proper respecting the

decree or order to be entered in the county court.

§ 6275. Questions of fact tried de novo. When an appeal

is taken generally, all the issues must be tried and determined anew in

§:!2cl. Prob. (‘.

am'd.

§ 323$. Prob. C.

am‘d.

§ 326. Prob. (7.

anfll.

the district court and the court must hear the allegations and proofs -

of the parties and determine all questions of law and fact arising

thereon according to the mode of trying similar issues originating in

that court, except that an issue involved in the probate of a will and

issues arising upon a petition for the allowance of a claim or demand

for money only must be tried according to the mode of tr ing issues

to a jury if a jury is demanded. \Vhen the appeal is ta en from a

decree or final order, the court may before trying the issues review any

intermediate order specified in the notice of appeal, which materially

affected the issues and vacate the same or otherwise make such order

as the county court ought to have made. And upon every appeal

taken generally the court has the same power that the county court

had to permit or direct a pleading to be filed or otherwise amend the

issues and try the same accordingly, but in other respects, when the

proofs on which the county court acted were submitted in the form of

affidavits or otherwise appear of record, the appeal must be determined

upon the certified transcript.
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§ 332. Prob. (‘.

am‘d.

§ 329. l’rob. (‘.

am’d.

§ 330. Prob. C.

am‘d.

§ nl, Prob. (‘.

am‘d.

§ 6276. District court findings on appeal. A decision of

the district court upon the facts must designate the issues tried and

contain the material facts found by the court, or the substance of the

verdict returned by the jury, as the case may be, and the direction of

the court thereon affirming the decree or order from which the appeal

was taken generally, or reversing the same or a distinct part thereof as

justice requiresand as to any or all of the parties, with specific direc

tions respecting the decree or order to be entered in the county court.

§ 6277. Reversal of decree does not affect lawful acts.

The reversal of a decree or order of the county court for any cause

except for want of jurisdiction does not affect the validity of any act

otherwise lawfully done in pursuance of the order or decree, and in

the course of the administration by an executor, administrator or

guardian while the appeal is pending,

§ 6278. Costs, payable how. The costs of an appeal shall be

settled and determined by the district court agreeably to the pro

visions of section 6240 of this chapter except that like fees and dis

bursements may be allowed as in other cases in that court. The

amount of costs so allowed shall be stated in the order or decision

which determines the appeal, with a direction specifyin the party in

whose favor and the party against whom the same sha 1 be awarded

by the county court. If the appellant is required to pay costs, the

amount thereof shall be awarded by the county court jointly against

him and the sureties on his undertaking as prescribed in the next

section without an express direction to that effect.

§ 6279. Decision on appeal. Enforcement of the decree.

Each order or decision of the district court which dismisses or de

termines an appeal and each preliminary order which affects the

merits must be given in writing and filed with the clerk and by him

entered of record, after which the clerk shall attach thereto the

ori inal of each paper filed by the parties in the district court and

eac paper certified to that court in the original fo m and certify and

transmit the same without delay to the county co t there to become

part of the record; but when a stay is granted or effected in the dis

trict court, they shall not be transmitted until the stay has expired.

Each order or decision so transmitted shall be immediately entered in

the journal and a decree or order as the case requires shall likewise

be entered by the county court in conformity to the directions of the

appellate court and be enforced in the same manner as other decrees

or orders of the county court.

ARTICLE 10.——APPROVAL or UNDERTAKINGS AND Bonus.

§ 6280. Bonds, justification and approval of. Every surety

in a bond or undertaking prescribed by this code must make affidavit

in connection with the instrument to the effect that he is a resident

and freeholder of this state, and is worth the sum specified in the

instrument in property within the state over and above all his

debts and liabilities and property exempt by law from execution.

But when there are more than two sureties each may state in his

affidavit a sum less than that so specified, if the total amount stated

in their aflidavits is double the amount of the bond or undertaking.

and before approving such sureties, the court must also be satisfied of

the truth of their aflidavits and may require them to appear before
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him and examine them under oath and hear the testimony of other

witnesses respecting the matters therein stated or any other fact

affecting their financial responsibility.

§ 6281. Money deposit in lieu of sureties. In lieu of the

sureties required in an undertaking for costs prescribed by this code,

the party giving the same may deposit with the county judge a sum

of money equal to the amount of his undertaking to be applied by

the court agreeably to the provisions of the instrument in payment

of any costs thereafter awarded against him, or restored to him after

he is exonerated from such payment as the event shall determine.

§ 6282. Bond, approval to be indorsed. When a bond or

undertaking is approved, the udge shall indorse his approval thereon,

and file and preserve the instrument in his oflice. Except when

otherwise specially provided, all bonds and undertakings in anywise

required by the provisions of this code shall run t'o the state of North

Dakota as nominal payee, and an action may be brought and main

tained on any such bond or undertaking by and in the name of any

person injured by any violation of the provisions thereof.

CHAPTER 4.

SPECIAL PROCEEDINGS FOR THE PROBATE OF WILLS

AND OTHER PURPOSES.

ARTICLE 1.—PRODUC’1‘ION AND Ccsronr or A WILL.

§ 6288. County judge opens will and gives notice. Every

county judge, having the custody of a will or to whom a will is

delivered, must after the death of the testator publicly open and

examine such will and file the same in his otfice and give notice

thereof to the persons interested in its provisions or deliver such will

to the county judge having jurisdiction of the case.

§ 6284. Custodian to deliver will. Liability for failure.

Every other person having the custody of a will must immediately

after receiving knowledge or information 'of the death of the testator

deliver the same to the judge of the county court having jurisdiction

of the case; and if he neglects to perform that duty he shall be liable

to each and every person interested in the will for all damages caused

by such neglect.

§ 6285. Compulsory production of will, when. When a

party makes affidavit that any person has possession of a will which

he neglects or refuses to deliver as prescribed in the last section, the

county court may cite him to appear forthwith or at any future time

in its discretion, and upon his appearance may examine him under

oath and compel him to make a full disclosure in relation to such

wiH. If it appears from his examination or from the testimony of

other witnesses that he has any will of the decedent in his possession

or under his control, he must be ordered to deliver the same to the

court and may be committed to the jail of the county until he com

plies with the order.

§ 700. Clvll C.

am‘d.

§ 10. Prob. C.

am‘d.

§ 14. Prob. (‘.

a|n'd.
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§ 43. Prob. C.

am’d.

I

§ 42, Prob. C.

am‘d.

§§ 11. 12. as. 4".

Prob. c. '
am'd.

§ 32, Proh. C.

am'd.

§§(_l5. 16. Prob.

I an1'<l.

§ 6286. Limitations afiecting probate of nuncupative

will. Before a petition can be entertained for the probate of a nun

cupative will a statement of the testamentary words or other sub

stance in writing, verified by one of the witnesses within thirty days

after they were spoken, must be delivered to the county judge having

jurisdiction of the case. A delivery of such statement may be com

pelled in the manner prescribed in the last section and the statement

must be filed in the same manner as a written will.

§ 6287. Original Will, where filed. Every original will or

statement of the substance or provisions of a will filed as prescribed

in this chapter shall remain in the ofiice of the county judge except

when certified to the district court on appeal.

§ 6288. Will unexecuted until probated. A will, foreign or

domestic, shall not-be carried into etfect until admitted to probate as

hereinafter prescribed.

ARTICLE 2.—-—SPECIAL Paocnnnmes roe THE Pnoaars or .-\ \\'n.1..

§ 6289. Wills, original and nuncupative, when probated.

A special proceeding for the probate of a written will may be com

menced at any time within six years after the testator's death, or if

the will is not made known within that time, then within one year

after its discovery. A proceeding for the probate of a nuncupative

will must be commenced within six months after the testamentary

words are spoken. .

§ 6290. Petition to probate, contents of. A petition for the

probate of a will shall, in addition to the facts prescribed in section

6223 of this code, give a brief description of the will referring to the

same as filed or allege that it has been lost or destroyed and set forth

its provisions in full, and must set forth the state and county in

which the property is situated and allege its probable value dis

tinguishing between personal and real property and the probable

yearly value of the rents, profits and income of the real property, and

may pray for the appointment of the executor named in the will or

allege his disability or refusal to act and pray for the appointment

of a testamentary administrator. Such petition may be presented by

any party designated in the next section or by a creditor of the tes

tator.

§ 6291. Citation issues to all interested. The parties who

must be cited upon a petition for the probate of a will include the

surviving husband or wife, if any, all the heirs, of the testator, the

devisees and legatees named therein, all persons in being who would

take an interest in any portion of the property under the provisions

of the will and the executor or executors, trustee or trustees named

therein.

§ 6292. Service of notice to persons interested, when

another will exists. VVhen there is reason to suppose that there

may be another will of the testator in existence or persons interested

‘ in the estate who are not named in the petition, the court shall annex

to the names of the respondents to whom the citation is addressed the

words “and all other persons interested” and direct service thereof by

publication in addition to the service otherwise prescribed by this

code.
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§ 6293. Proceedings, when probate of will is contested. §§_ -:1. 31.

A respondent may by his answer deny the execution of the will or ]§.'},',’=.t"

the competency of the decedent to make the same or allege any facts

showing that it has been revoked, or was procured by duress, menace,

fraud, undue influence or other cause affecting its validity, and may at

his election pray for the appointment of an administrator; or he may

allege any ground of objection there may be to the appointment of

the proposed executor or testamentary administrator and pray the

appointment of some other person. He may also make his answer a

cross petition and thereby allege the execution of another will by the

decedent of earlier or later date, and pray that the same be admitted

to probate instead of that proposed by the petition. A cross petition

may be answered in the same manner as a petition; but if there are

new parties interested in the will thereby proposed, who do not

appear, they must before the trial be cited to appear as in other

cases.

§ 6294. Executor to accept trust. Each person named in a § 13- Prgg» C

will as executor shall state in his pleading whether or not he is will- '

ing to accept the trust.

§ 6295. Probate admitted, if no contest, how. The court §‘-¢0- 1'r<1h-C

may in its discretion grant the probate of a written will, unless the ‘

same is contested on the testimony of one only of the subscribing

witnesses, if he testifies that the instrument was subscribed by the

testator or was acknowledged and declared by him to be his will as

prescribed by law, and that he believes that the testator was at the

time of sound mind.

§ 6296. Will contested. Necessary witnesses. If the will % 24- Pr9{-- ('
is contested, all the subscribing witnesses to a written will or all the am ('

witnesses to the making of a nuncupative will, who are within the

state and are competent and able to testify must be produced and

examined before probate thereof can be granted.

§ 6297. Absence of subscribing witness to be explained.

Before the presence of a witness whose examination is required by

either of the two preceding sections can be dispensed with, it must

be shown by affidavit or other competent evidence to the satisfaction

of the court that he is dead or disqualified or that he cannot after due

diligence be found within this state or if within the state that he is

so aged, sick or infirm that his presence cannot safely be required.

§ 6298. Lost will. Special requisites of proof. A will §=!9- I've!» <'
alleged to have been lost or destroyed shall not be admitted to pro- M“ ‘L

bate unless proven to have been in existence at the time of the testa

tor’s death or fraudulently destroyed in his lifetime, nor unless the

tenor of its provisions is clearly established by the testimony of at

least two credible witnesses.

§ 6299. Evidence of the genuineness and execution of § 24. Prob. c.
the Will. Subject to the foregoing restrictions the court may admit am d‘

the testimony of any competent witness respecting the execution of

the will, the capacity of the testator or other material fact, and may

also admit proof of the handwriting of the testator or of a subscribing

witness and such other evidence as is admissible in courts of justice

to establish or disprove written contracts in similar cases. The court

shall also inquire particularly into all the facts and circumstances

and may in its discretion require proof of the circumstances attend

ing the delivery and possession of the instrument and shall grant the
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§ 1'3. l'l‘nb. (‘.

am‘<l.

§ ‘A6, Prob. C.

am'd.

§ 40. l'I'0l). ('

am’1l.

,5 27. l'l‘nh. C.

am’d.

- §§ 31. 32. 34.

Prob. C.

am'd.

§ 37. Prob. (‘.

an1‘d.

§ 45. l‘rob. C.

an1‘1l.

§ 443. l’rnb. C.

am'<l.

49. 104.

l'rob.(‘.

am‘:|.

probate if satisfied upon all the proofs of the genuineness of the will,

the competency and freedom of the testator to make the same and the

validit of its execution.

§ 6 00. Probate of. Findings and conclusions of court.

The decree shall state whether the probate was contested and if so by

whom, and shall contain the findings of the court upon the testimony

and grant or deny the probate accordingly with proper directions, if the

probate is granted, respecting the appointment and qualification of an

executor or testamentary administrator. If there is a cross petition

the decree shall in like manner grant or deny the probate of the will

thereby proposed or grant administration as the case requires.

§ 6301. Certificate of probate. Upon granting the probate

of a will the court must indorse on or attach to the instrument a cer

tificate of the probate signed by the judge and attested by the seal of

the court. If the will is nuncupative, such certificate shall be in

dorsed on or appended to the statement of the substance thereof on

file.

§ 6302. Statement, when will lost. When probate of a lost

or destroyed will is granted, the provisions thereof as established by

the evidence must be distinctly stated in writing and certified by the

judge accordingl and filed as other wills are filed.

6303. W‘ or certified statement to be recorded. The

wi l or the certified statement of the substance or provisions thereof

as the case may be and the certificate of proof must be entered at

length in the record of wills.

§ 6304. Contest when will admitted to probate, how.

After a will has been admitted to probate any person interested may

contest the same on a rehearing for like causes and to the same extent

as upon the former hearin or for any cause affecting the competency

of the former proof and re%ief may be granted accordingly.

§ 6305. Probate conclusive, when. A decree which grants

the probate of a will is conclusive if the court had jurisdiction, unless

reversed on appeal or vacated on a rehearing applied for within one

year saving to minors and persons of unsound mind or otherwise in

competelnt a like period of one year after their respective disabilities are

removec .

§ 6306. Executors, who appointed. When a will is ad

mitted to probate, every person named therein as executor who has

consented to act and is legally competent to discharge the trust shall

be appointed as such.

§ 6307. Administrator appointed, when. A testamentary

administrator having the powers and duties of an executor shall be

appointed:

1. If there is no executor named in the will and the appointment

is necessary for the purpose of carrying the will into effect or settling

claims chargeable against the estate.

2. VVhen an executor named in the will is not competent or does

not consent to act or fails to qualify and enter upon his duties and

there is no other executor competent and willing to act.

§ 6308. Administrator appointed when executor dies or

resigns. \Vhen an executor dies, resigns or is removed after enter

ing upon his duties and there is no executor competent to complete

the execution of the trust or when no appointment is made at the

time of the probate, a testamentary administrator may be appointed

in a special proceeding for that purpose.
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§ 6309. Minor named as executor, when can be appointed.

An executor named in a will, who cannot be appointed for the reason

that he is under age or a nonresident when the will is probated, may

thereafter in a special proceeding apply for and receive the appoint

ment, if otherwise competent, at any time before the trust is fully

executed and if thereupon letters have in the meantime been issued

to a testamentary administrator, they must be revoked.

§ 6310. Executor, duties -Of. It is the duty of an executor

named in a will to present the same for probate, but he has no

authority before letters are issued to do any other act except to pre

serve the assets of the estate coming into his hands and apply so

much thereof as may be necessary in payment of the expenses of the

testator’s burial. Executors appointed by the court after duly quali

fying and receiving letters have, subject to the provisions of this code,

all the authority delegated by the will to the exclusion of those not

appointed or failing to qualify. On the death, resignation or removal

of an executor such authority devolves upon the surviving executor

or executors, or if there is no surviving executor upon the succeeding

testamentary administrator.

§ 631 1. Restraint of former administrator, when. While

a proceedin for the probate of a will is pending or while an applica

tion for a re earing is pending in such proceeding, if administration

had previously been granted upon the estate or letters testamentary

issued, the court may by order restrain the administrator or executor

from doing any act detrimental to the interests of a party claiming

under the proposed will or claiming adversely to the will which is

-contested in the application for a rehearing, as the case may be.

§ 6312. Letters of administration revoked. When after

letters of administration on the round of intestacy have been

granted a will is admitted to pro ate or when after letters have

been issued upon a will the probate thereof is revoked or a sub

sequent will is admitted to probate, the decree granting or revoking

probate must revoke the former letters.

ARTICLE 3.—SPECIAL Pnocsnnmes son THE APPOINTMENT or

ADMINISTRATORS.

§ 6313. Administration, when granted. VVhen a person

dies leaving property within this state which he has not disposed of

by will, administration of the estate may be granted as hereinafter

prescribed. "

§ 6314. Administration, when not granted. Administra

tion shall not be originally granted in any case in a proceedin com

menced after the lapse of six years from the death of the dece ent or

from the time when his death became known.

§ 6315. Administration, who entitled to. The parties who

must be cited in a special proceeding for the appointment of an

administrator are the surviving husband or wife if any and all the

heirs of the decedent; but administration may be granted upon the

petition of any person hereinafter mentioned, those of each class being

entitled to preference in the following order:

1. The surviving husband or wife of the decedent.

2. His heirs.

His creditors.

§ 50. l‘rul\. (‘.

amll.

§ 41. l‘roh. (‘~.

am‘<l.

§ 101. Prob. (‘.

am'cl.

§56, l'rob. C.

am‘d.

§ 56. Prob. C.

am’r\.
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§ 6'2. I'rob. C.

am’<l.

§ 6.5. Prob. C.

am’1l.

§§ 59. .

Prob. (‘.

amil.

§ 69- l'l'ul). C.

am'd.

§§ 57. 55. 66, 68,

l‘rnh. ('.

am‘<l.

F '1. '2. ":3. 74.§l"roli. Cl.

aurd.

§ 6316. Time to apply for administration. To each of the

above classes in succession a period of ten days commencing with the

death of the decedent is allowed within which to apply for adminis

tration before a petition can be presented by any person of a subse

quent class.

§ 6317. Petition for administration, contents of. A peti

tion for administration shall contain a statement of the probable value

of the estate distinguishing between personal and real property and

of the probable yearly value of the rents, profits and income of the

real property.

§ 6318. Petition, who may contest. Any person interested

may answer the petition and allege any ground of objection that may

exist to the granting of administration or to the appointment of the

proposed administrator; or allege his own right or claim "to the

administration and pray for appointment accordingly.

§ 6319. Person entitled to administration may waive

right. A party entitled to the administration whether personally

competent to receive the appointment or not may by his ‘pleading

nominate some other person for appointment in his place.

§ 6320. Proof of intestacy and value of property requi

site. Before granting administration the court must be satisfied by

competent testimony of the death of the person whose estate is in

question, and may in its discretion require proof as to whether or not

he left a will and of the time, place and circumstances of his death.

his residence at the time, the character, situation and value of the

property, the fact of the intestacy or any other material fact.

6321. Preferences. Equally entitled. Power of court.

A ministration may be granted to an applicant or to one of several

applicants according to the prescribed order of preference, without

regarding any party having an equal or a better right who fails to

assert his claim; and when there are several applicants of the same

class the appointment may be awarded according to their relative

fitness. But in every case, when the welfare of the estate manifestly

so requires, an heir may be joined with a surviving husband or wife

or two or more applicants of the same class may be united in the

administration or the court may in its discretion appoint some suit

able and discreet person who is disinterested as between the parties.

§ 6322. Decree to flx amount of bond. A decree granting

administration shall prescribe the sum in which bond shall be given

and may limit the time in which the person receiving the appoint

ment shall qualify or the time within which each of several applicants

may successively qualify upon the failure of those having precedence.

to qualify and enter on the discharge of their duties.

§ 6323. Rehearing for revocation of administration. After

administration has been granted to any person other than the surviv

ing husband or wife, any party havin a better right to the same,

which he failed to allege in the origina proceeding may for that cause

alone obtain a rehearing at any time within one year for the purpose

of asserting such right and if his right is established he shall receive

the appointment and the former letters shall be revoked.

5 6324. Authority of administrator. An administrator has

only the authority prescribed by statute or conferred on him accord

ing to law by a decree or order of the county court.
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ARTICLE 4.—A1>r>omrMssr or Srncnu. ADMINISTRATORS.

§ 6325. Special administrators, appointed when. A spe- em, l’rob.'C.

cial administrator shall be appointed when necessary or proper for

the protection of the property or the rights of creditors or other per

sons interested in the estate, in either o the following cases:

1. On the motion of a party or a creditor of the decedent and

without citation or notice while a proceeding for probate or admin

istration is pending, or after a decree granting the probate or admin

istration when there is delay in issuing letters in consequence of the

temporary absence from the state of the executor or administrator

entitled to the same or for an other cause; or after letters have

issued when the executor or a ministrator dies or is suspended, or

his letters are revoked and there is delay in issuing letters to a suc

cessor.

o
.4 In a special proceeding in which probate or general administra

tion is denied because the death of the person whose estate is in

question is not satisfactorily proved; but he is shown to have dis

appeared under circumstances which afford reasonable ounds to

believe either that he is dead or has been secreted, confine or other

wise unlawfully made away with.

On the application of a state’s attorney or of a creditor of the

decedent in a special proceeding for that purpose when a person of

whose estate the court has jurisdiction dies intestate and after diligent

inquiry no person can be found who is entitled to succeed to his

property.

§ 6326. Administration, when no heirs known. Duty

state’s attorney. In a case specified in the third subdivision of

the preceding section it is the duty of the state’s attorney of the

county in which the jurisdiction lies to petition for administration as

soon as the facts come to his knowledge. If the application is made

by a creditor such state’s attorney must be cited as a party. The

citation must also be addressed generally to all persons interested in

the estate of the deceased and published as prescribed for service in

that mode. _At the hearing the fact of intestacy shall be presumed

unless the contrary appears.

§ 6327. Special administrator, who may be appointed.

A special administrator may be any person competent to serve as

administrator approved or selected by the court with due regard to

the rights of parties claiming letters or otherwise interested in the

estate.

§ 6328. Special administrator, authority and duties of.

A special administrator has the same authority as a general adminis

trator to take into his possession personal property, to secure and

preserve it, to collect debts due the estate, and to take charge of the

real estate and preserve it from waste or other injury and receive the

rents. profits and income thereof, and for either of those purposes he

may maintain any action or special proceeding. He must also make

an inventory and render an account and may sell perishable property

or do any other act which he may be specially required to do by

direction of the court but cannot act generally in matters pertaining

to the settlement of the estate.

of

am‘(l.

§ 96. Prob. U.

aunt.

§§ 9-3*‘. 100,

Pruh. C.

am'd.

1141



§§ 6329-62334 PROBATE CODE. 5pedaIPnmeafing&

§ 99. Prob. C.
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9' 29, Prob. (‘.

amll.

§ 6329. Special administrator. Noticeto creditors. After

the expiration of six months from the time when letters were issued

to a special administrator he may be directed the same as a general

administrator under directions of the court to publish the notice

requiring creditors of the decedent or absentee to present their claims

and the publication thereof shall have the same effect as if published

by an executor or general administrator. ~

§ 6330. Special administrator. Authority

to creditors. From the time when he is directed to publish notice

to creditors as prescribed by the preceding section, a special adminis

trator has the same authority as an executor or general administrator

to approve and adjust claims, set off the exempt property and make

provision for the payment of debts and charges against the estate by

sale of so much of the property as may be necessary for that purpo:~:e

and apply the proceeds accordingly.

§ 6331. Special administration ceases, when. When

letters testamentary or of general administration on the estate are

granted the powers of the special administrator cease and he must

orthwith deliver to the executor or administrator all the property

and effects of the decedent remaining in his hands.

after notice

Aarrcrr. 5.-—FOBEIGN Wn.Ls AND Lnrrras or ADMINISTRATION.

§ 6332. Probate of foreign will. Proceedings. A will of

a testator who was not a resident of this state at the time of his

death, which has been probated in any other state or country may be

admitted to probate as prescribed in this article in any county of this

state in which any property devised by the will is situated upon the

petition of the executor or any person interested in such property by.

through or under the provisions of the will, when the petition is

accompanied by a duly authenticated copy of such will and of the

original record or certification of probate. VVhen probate is or has

been so granted. ancillary letters testamentary or of testamentary

administration as the case requires, may likewise be granted on the

petition of the executor or testamentary administrator if accompanied

by a duly authenticated copy of the original letters or record of his

appointment. .

§ 6333. Ancillary letters, when. W'hen administration has

been granted in any other state or country upon the estate of an

intestate who was not a resident of this state at the time of his death.

ancillary letters of administration may be granted as prescribed in

this article by the county court of any county in which there are

assets belonging to the estate upon petition of the administrator, if

accompanied by a duly authenticated copy of the original record of

the granting of administration and of his appointment.

§ 6334. Citation to whom notice given. A citation issued

upon the presentation of any petition specified in the two preceding

sections may be addressed to all creditors of the decedent and other

persons interested, and a direction for service by publication shall be

indorsed thereon without the affidavit required in other cases and

service in accordance with such direction shall be deemed sufficient.

At the hearing any person interested as a creditor or otherwise may

appear and maintain any valid objection to the competency of the

proof or other defense to the application.
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§ 6335. Foreign will, not probated when. A will shall not

be admitted to probate under the provisions of this article, unless it

appears to have been executed according to law and the court is further

satisfied that the authentication of the probate is sufiicient and that

the probate was granted by a court of competent jurisdiction and

remains in force. A decree admitting the same to probate shall con

tain the findings of the court to that efl"ect and shall have the same

force and effect as if the probate was originally granted thereby.

§ 6336. Ancillary letters not granted, when. Ancillary

letters shall not be granted to an executor or testamentary administra

tor making application therefor, unless the court is satisfied by com

petent evidence that the original appointment has not been revoked.

The court may also refuse to issue letters to such applicant when

objection is made for nonresidence or any other cause which would

disqualify him for appointment in this state and it appears that the

rights of creditors having claims payable in this state or other persons

residing therein, who are interested in the estate may be prejudiced

by his appointment; if letters have been issued such letters may be

revoked for like cause.

§ 6337. Ancillary letters. Ancillary letters shall not be issued

to an administrator making application therefor, unless the court is

satisfied that the proofs accompanying the petition are duly authen

ticated, that the administration was granted by a court of competent

jurisdiction and that the original appointment remains in force; or in

any case when it appears that another county court of this state has

acquired jurisdiction of the estate for any purpose or when a resident

of this state entitled to administration therein as a creditor or other

wise prays that letters may be issued to himself or some other resi

dent of the state.

§ 6338. Letters may issue, when. When letters are refused

for any cause specified in the two preceding sections except a failure

to establish the original probate or grant of administration, letters

may be issued to a competent resident of the state as in other cases;

and when probate is granted as herein prescribed and no application

for letters is made by the executor or testamentary administrator,

letters may be issued as in a case when no executor is named in a

will if necessary to give effect to the provisions of the will or protect

the rights of creditors residing i11 the state.

§ 6339. Executors and administrators to qualify, how.

An executor or administrator appointed under the provisions of this

article must qualify in the same manner as other executors or admin

istrators and thereafter has like powers, duties and obligations respect

in the property of the decedent within this state.

g 6340. Foreign executor or administrator to appoint

agent. Every executor, administrator or guardian appointed in, but

residing out of the state shall before entering upon the duties of his

trust, in writing, appoint an agent residing in the county where he is

appointed and shall by such writing stipulate and agree that the

service of any legal process against him as such executor, adminis

trator or guardian if made on said a ent‘ shall be of the same legal

effect as if made on himself personal%y within the stale. Such writ

ing shall give the proper address of such agent and shall be filed in

the oflice of the judge of the county court where such appointment.

is made and the notice to creditors shall state the name and address

of such agent.

§ 30. l'roh. U.

mn’1l.

§ l. c. 1(B. M53.

am‘d.
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§ 1. 1:. 51. 1893.

:\m‘d.

§ 2. c. 51. 1893.

am‘d.
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am‘d.
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ARTICLE 6.-—SPECIAL Pnocssnmes roa Psosars or HEIRSHIP.

6341. Petition to establish heirship. Proceedings.

W en a person dies leaving real property within this state, which he

has not disposed of by will and there are no debts of the decedent

which are payable to residents of this state, after the expiration of

one year from the date of his death, if no county court of this state

has acquired jurisdiction of his estate for the purposes of administra

tion, any heir or other person deriving title from or through an heir

or heirs of such decedent may present to the county court of the

county in which he last resided or if he was not a resident of this

state at the time of his death, to the county court of the county in

which the real property or some part thereof is situated a petition

allegin the facts which authorize the special proceeding, accordin

to the foregoing provisions with a particular description of the rea

propert , and stating the interest of the petitioner and the interest or

share o each heir according to his relationship to the deceased and

praying for a decree determining the right of succession to the prop

erty. Upon the presentation of such a petition a citation shall be

issued to all the heirs of the decedent.

§ 6342. Petition, hearing of. Allegations established.

At the hearing any person interested may appear and answer the

petition; but this section does not affect a right or interest of any

person except an heir unless he so becomes a part to the special

proceeding. The answer of a respondent may alle e any valid

defense to the petition, any part of the same or any rig t or interest

which the respondent claims in the property. The allegations of the

petition must be established to the satisfaction of the court by com

petent testimony before a decree can be entered although no issue is

joined by answer.

§ 6343. Decree, when to issue. Efiect of. When the facts

are established to the satisfaction of the court a decree shall be given

specifying who are the heirs of the decedent and what are the inter

ests or shares of the parties, respectively, in the property and declar

ing the right of succession accordingly. Such decree is conclusive

upon the parties, and their successors in interest, subject however, to

such disposition of the property as may be made in any subsequent

proceedin in the same court in pursuance of the probate of a will

or grant o administration.

§ 6344. Record of the decree. A certified copy of such

decree may be recorded i11 the office of the register of deeds of each

county in which the real property is situated in the manner

prescribed by law for recording a deed.

§ 6345. Costs, how paid.. The costs of such proceeding must

in every case be paid by the petitioner.
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CHAPQER a

REQUISITES FOR QUALIFICATION.

ARTICLE 1.—--QUALIFICATIONS, REMOVAL AND DISCHARGE or Ex

ECUTORS, ADMINISTRATORS AND GUABDIANS.

6346. Executor, administrator, guardian, who com

petent for. No person under twenty-one years of age or other per

son who is incapable by law of making a contract or has been con

victed of a felony, is competent to serve as executor, administrator or

guardian-, and no person shall be appointed as such, who is not in good

faith a resident of this state or was a partner of the decedent at the

time of his death or is by the court found unfit to discharge the duties

of the trust by reason of drunkenness, improvidence, mental or phys

ical infirmity or lack of integrity. A married woman must not be

appointed administratrix, but may be appointed executrix, and serve

as such independent of her husband if married at the time of the

testator’s death.

§ 6347. Oath and bond of executor. Before letters are

issued to an executor, administrator or guardian he must qualify by

taking an oath and giving bond as prescribed in this article; and

before letters are issued to any person who has in his possession or

under his control any money or property belonging to the estate he

may be required to exhibit an inventory or otherwise render a satis

factory account of his doings with such property. A failure to com

ply with the foregoing requirements within such time as the court

allows is a relinquishment of the appointment.

6348. Oath, form Of, where filed. Every executor, admin

istrator or guardian must take and subscribe an oath administered by

some competent otficer and file the same with the county judge to

the effect that he will faithfully and according to law to the best of

his ability perform all the duties of his trust.

§ 6349. Bond. Justification. Every executor, administrator

or guardian must give bond to the state of North Dakota for the benefit

of all persons interested in the estate in such sum as the court pre

scribes, with suflicient sureties to be approved by the judge, and con

ditioned for the faithful discharge of all the duties of the trust imposed

on him by law or by order of the court according to law. Except as

otherwise specially prescribed by law the required sum must not be

less than twice the aggregate value as ascertained by the court of the

personal property and the rents, profits and income for one year of

the real property, belonging to the‘ estate. Every bond must be held

to be the joint and several contract of the principal and sureties exe

cuting the same notwithstanding any express provisions therein to

the contrary.

§ 6350. Bond for sale of real estate. Whenever an executor.

administrator or guardian is authorized to sell or mortgage any real

estate, he must in like manner be required to give an additional bond

in a sum equal to twice the probable amount to be realized upon such

sale or mortgage. But such additional bond may be dispensed with

by the decree authorizing such sale or mortgage, when it appears to

the satisfaction of the court that the former bond of such executor,

46. 48. 60. 61.§§l’rol). (‘.

8Ill'1l.

§ 75, Prob. C.

am’d.

§ T5. Prob. C.

:un’1l.

§§ '6. Ts.l’l'<l>h.('.

zmnl.

§ T7, l'rnh. G.

am‘d.
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administrator or guardian is at least twice the value of the estate

remaining in his hands together with the amount of such increased

liabilit and is in all other respects suflicient.

§ 58- Pr9]b- 0- § 6 51. Bond waived by will. VVhen it is expressly provided
um ' ' in the will that no bond shall be required of the executor, letters testa

mentary may issue and sales of real estate be made and confirmed

without any bond unless the court for good cause requires one to be

executed; but the executor may at any time afterwards if it appears

from any cause necessary or proper, be required to file a bond as in

other cases.

§19,Proh.(‘. §6352. Separate bond. When two or more persons are

“““."' appointed as executors, administrators or guardians, the court may

requlre and take a separate bond from each.

ARTICLE 2.—FOBM or Lnrrsas.

§ 6353. Letters Ofadministration. VVhen an executor, admin

istrator or guardian has duly qualified, letters shall issue accordingly

under the seal of the county court upon which there shall be indorsed

if required a direction for the publication of the notice to creditors

prescribed by this code.

§ 53. Prob. <,-. § 6354. Letters testamentary, form of. Letters testamen

‘"“ "' tary may be substantially in the following form:

State of North Dakota, %
County of . . . . . . . . . . . . SS

Whereas, the last will of A. B., deceased, a copy of which is hereto

annexed has been duly proved and recorded in the county court of

said county, and C. D. has been appointed executor thereof and has

dul qualified pursuant to the order of said court, of date . . . . . . . . . .

Blow, therefore, know ye, that he, the said C. D., is authorized to

enter upon the discharge of his duties as such executor and continue '

therein until the revocation of these letters.

Given with the seal of said court hereto atfixed the. . . . .day of.. . . .

A. D. 189...

[Seal.] (Official signature of the judge.)

§ .-,4. |-|-1.1.. c. § 6355. Letters of testamentary administration, form of.
’"“ ‘L Letters issued to a testamentary administrator may be substantially

in the following form: '

State of North Dakota,

County of . . . . . . . . . . . .

VVhereas, the last will of A. B., deceased, a copy of which is hereto

annexed has been duly proved and recorded in the county court of

said county, and C. D. ‘has been duly appointed testamentary admin

istrator to execute the same, and has duly qualified pursuant to the

order of said court of date . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . _ .

Now, therefore, know ye, that he, the said C. D., is authorized to

enter upon the discharge of his duties as such testamentary adminis

trator and continue therein until the revocation of these letters.

(Conclude as above.) '

:55. |~r.;1». c. § 6356. Letters of administration, form of. Letters of

M" "' administration, either general or special, may be substantially in the

following form:
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State of North Dakota,

County of . . . . . . . . . . . . g _

Whereas, A. B. was appointed administrator (or special administra

tor) of the estate of C. D., deceased, by order of the county court of

said county of date . . . . . . . . . . . . . . and has duly qualified accordin ly;

Now, therefore, know ye, that he, the said A. B., is authorize to

enter upon the discharge of his duties as such administrator (or

special administrator) and continue therein until the revocation of

these letters. (Conclude as above.)

§ 6357. Letters of guardianship, form of. Letters of

guardianship may be in the form prescribed in the last section with

such variations as the facts require.

SS.

ARTICLE 3.—NE\v Boxns AND New SURETIES.

§ 6358. Bond becoming insuficient. Proceedings. Any §§, 8'4. Cas

creditor or other person interested in the estate may present to the -.iiii)'}|.'

county court an affidavit alleging that a surety in any bond taken as

prescribed in this chapter is insufficient or has removed or is about to

remove from the state or that the bond is inadequate in amount and

demanding that the executor, administrator or guardian may be

required to ive a new bond in a lar er amount or new or additional

sureties as t e case requires, or in efault thereof that he may be

removed from his ofiice and thereupon, if there is reason to believe

that the statements of the aflidavit are true, such executor, adminis

trator or uardian may be cited to appear and show cause why the

demand s 10l1ld not be granted. _

6359. Judge issues citation as to insuficiency of bond. §a=. Pl_'Ul).C.
VV en it comes to the knowledge of the county judge that the bond am ‘L

of an executor, administrator or guardian is inadequate or that a

surety therein is insufficient or has removed or is about to remove

from the state and no application is made as provided in the last

section, an order shall be made requiring such executor, administra

tor or guardian to show cause why he should not be required to give

further security upon which he shall be cited to appear as upon the

application of a party.

§ 6360. Hearing and Order. If it satisfactorily appears at §§_ ss. av.

the hearing that the security is inadequate or insufficient, the court ',',‘,{l’-;|‘_"

must make an order requiring the executor to give new or additional

sureties or a new bond in a suflicient amount as the case requires,

within a reasonable time not exceeding ten days and directing that in

default thereof his letters be revoked. If he fails to give such

security, the court must make a supplemental order removing him and

revokin his letters accordingly.

§ 63 1. Release of sureties on application. Any or all of §§ 90. 91. 9-1.

the sureties in a bond taken as prescribed in this chapter may pre- "§{§,',’=.f'

sent to the county court a petition praying to be released from respon

sibility on account of any future breach of the condition of the bond,

and thereupon the executor, administrator or uardian must be cited

to appear in person and give new security. I he files in the ofiice of

the county judge a suflicient bond with new sureties to the satisfac

tion of the court at the time specified in the citation or thereafter

within such reasonable time not exceedin ten days as the court fixes,

the court must make a decree releasing tie petitioner from liability
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§ 108, Prob. L‘.
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upon the bond for any subsequent act or default of the principal

otherwise he must make a decree removing him and revoking his

letters.

ARTICLE REMOVAL, SUSPENSION AND DISCHARGE OF EXECUTORS.

ADMINISTRATOBS AND GUARDIANS.

§ 6362. Decree granting or revoking probate of will,

revokes former letters. VVhen a will is admitted to probate after

letters of administration have been issued or when the probate is

revoked after letters have been issued, the decree granting or revoking

probate shall revoke the former letters.

§ 6363. Causes for revocation of letters. An executor,

administrator or guardian may also be removed by a decree of the

county court revoking his letters upon satisfactory proof of the

existence of either of the following causes:

1. An legal disability which renders him incompetent or unfit to

act as sucli executor or administrator when the same has been incurred

since his letters were issued, or was not alleged in the proceeding in

which he was appointed.

2. Any wrongful act or omission on his part conducive to waste

or misappropriation of the estate or affording opportunity therefor.

3. Willfully refusing or neglecting without sufficient cause to

obey any lawful direction of the county court or any provision of law

relatin to the discharge of his duties.

4. n the case of an executor, when by the terms of the will his

oflice ceases upon a contingenc which has happened.

5. In the case of a special a ministrator appointed upon the estate

of an absentee, when it is shown that the absentee is livingvand capable

of resuming the management of his aifairs or that an executor or

administrator has been appointed upon the estate by 'anotl1er court

having jurisdiction thereof.

§ 6364. Removal of executor, administrator or guardian,

how. A petition alleging the facts and praying for the removal of

an executor, administrator or guardian pursuant to the provisions of

the preceding section may be presented by a creditor or other person

interested in the estate and may contain a prayer for the appointment

of a successor and if the court deems the allegations sufiicient a

citation shall issue to the executor, administrator or guardian and all

other persons who by the terms of a will or by law are entitled

to any portion of the estate.

§ 6365. Court may remove, when. When the facts which

authorize a removal come to the knowledge of the court and no

application is made as above provided, the court may make an order

requiring the executor, administrator or guardian to show cause why

he should not be removed upon which he shall be cited to appear; and

at the hearing the court may revoke his letters as upon a petition, but

cannot appoint a successor.

§6366. Court may compel attendance. At any hearing

contemplated by the two preceding sections the court may require

and compel the attendance of the executor, administrator or guardian

in person and examine him under oath respecting the alleged cause

for his removal.
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§ 6367. Court may enjoin and suspend powers, when.

Upon issuing a citation in a proceeding for the removal of an

executor, administrator or guardian or in a proceeding to require him

to give new security, if he is wasting or misappropriating or alleged

to be wasting or misappropriating the estate, the court may by order

summarily suspend his powers or enjoin him from doing any specific

act in the exercise thereof as the case requires until its final determi

nation.

§ 6368. Final settlement of account. Discharge. An

executor, administrator or guardian may at any time present to the

county court a petition praying that his account may be settled and

that a decree may thereupon be made revoking his letters and dis

charging him accordingly. The petition must set forth the facts

upon which the ap lication is founded; but the application shall not

be entertained whi e a proceeding is pending for the removal of the

executor, administrator or guardian or if in the opinion of the judge

there is good cause for his removal or other suflicient cause for refus

ing to entertain the same.

§ 6369. Proceedings pending discharge. If the court enter

tains such application, a citation must issue to all parties interested

in the estate. At the hearing any creditor or other person interested

may allege cause for denying the application or alle e cause for his

removal and pray relief accordingly. Upon a trial o the issue if the

court determines that sufficient cause exists for granting the applica

tion, the petitioner must be allowed to account; and after he has fully

accounted and paid over all money which is found to be due from

him to the estate and delivered over all books, papers and other prop

erty of the estate in his hands as the court directs a decree shall be

made discharging him and revoking his letters, otherwise such decree

shall be made as justice requires.

6370. Acts valid until letters revoked or suspended.

Al acts of an executor or administrator capable by law of making a

contract notwithstanding an cause for removal remain as valid and

effectual as if he continued lawfully to execute the duties of his trust

until his letters are revoked or his powers suspended by a decree or

order of the court.

§ 6371. Procedure, when one executor dies or is removed.

When one of two'or more executors or administrators dies or becomes

incapable of discharging the trust or when letters are revoked as to

one of them, a successor to such person shall not be appointed unless

such appointment is necessary in order to comply with the express

provisions of a will, but the others shall proceed and complete the

administration of the estate pursuant to the letters.
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CHAPTER 6

SETTLEMENT OF THE ESTATES OF DECEDENTS.

ARTICLE 1..—COLLEC'1‘ION, INVENTORY AND APPRAISEMENT or THE

Esrxrs.

§ 6372. Possession, powers and duties of executors and

administrators. The executor or administrator is entitled to

possession of all the real and personal property of the decedent except

the homestead and other exempt property reserved by law to the

surviving husband or wife or children; and must protect the real

property from waste or other injury and collect the rents and profits

thereof until ordered to surrender the same and collect the goods,

chattels and other efl"ects of the decedent and the debts and demands

of every description due to the decedent V or accruing to the estate in

his right, and safely keep and dispose of the same according to law.

§ 6373. Unauthorized person having property of dece

dent. Every person having or obtaining property of a decedent with

out authority from the executor or administrator is liable to account

for the same at its full value and shall not be allowed to retain or

deduct therefrom any debt due from such decedent.

§ 6374. Embezzlement of decedent’s property. Any person

who embezzles, conceals or alienates any moneys, goods, chattels or

effects of a decedent is liable in a civil action for double the value of

such property or for the return of the property with damages to the

extent of its value to be recovered by the executor or administrator

for the benefit of the estate.

§ 6375. Possession of real estate, terms of. Unless it satis

fa.-torily appears to the county court that the rents, issues and profits

of the real estate for a longer period are necessary to be received by

the executor or administrator wherewith to pay the debts of the

decedent, or that it will probably be necessary to sell the real estate

for the payment of such debts at the end of ten months from the first

publication of the notice to creditors, the court must direct the ex

ecutor or administrator to deliver possession of all the real estate to

the heirs at law or devisees.

§ 6376. Lease of real estate. An executor or administrator

may lease the real property under his control until ordered to sur

render the same and may keep in suitable repair all houses, buildings

and fixtures thereon. '

§ 6377. Inventory by surviving partner. In case of the

death of one partner the surviving partner must make a full, true and

complete inventory of the property of the copartnership within his

knowledge with a list of all the liabilities thereof at the time of the

death of the deceased partner and deliver the same to his executor or

administrator or to the county court. Such surviving partner or part

ners have the right to continue in possession of the effects of the

partnership, pay its debts out of the same and settle its business; but

must proceed thereto without delay and account with the executor or

administrator and pay over such balances as ma from time to time

be payable to him in the right of the decedent. {Tpon the application

of the executor or administrator the county court may whenever it
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appears necessary after citation order such surviving partner to de

liver an inventory or render an account and may enforce the order as

in other cases.

§ 6378. Possession from third persons, how. An executor

or administrator may present to the county court an affidavit setting

forth facts which tend to show that money, goods, chattels, convey

ances, bonds, contracts or other writings containing evidences of a

right or claim of the decedent to any property or of any demand due

such decedent which should be delivered to him or included in an

inventory or appraisal, is in the possession or under the control of a

person who withholds or refuses to account for the same or that a

person has knowledge or information which he refuses to impart

respecting such money, goods, chattels, conveyances, bonds, contracts

or other writings so that the same cannot be discovered, inventoried

or appraised, and praying that he may be required to appear and be

examined concerning the same. If the court is satisfied that there

are reasonable grounds for an investigation such person must be cited

to appear in person. He may also be directed to appear forthwith

and in that case the citation may be served at any time before the

hearing.

§ 6379. Examination of third persons as to possession.

On the attendance of the person so cited he must be sworn and exam

ined under oath and may be compelled to answer any question that

may be put to him respecting any money, goods, chattels, convey

ances, contracts or other writings specified in the preceding sec

tion and make a full disclosure of all the facts within his knowledge

or information in relation thereto; but his answers cannot be given

in evidence against him in a criminal prosecution. If his testimony

tends to show that other persons have knowledge or information that

will aid the executor or administrator in the discovery of property to

be inventoried or appraised, they may be subpoenaed and examined in

like manner. After the examination the court may hear the testi

mony of other witnesses. And when it appears that a person so

examined has in his possession or under his control any money, goods,

chattels, conveyances, contracts or other writings belonging to the

estate he may be ordered and compelled to deliver the same to the execu

tor or administrator or to produce the same for inventory and appraise

ment as the case requires, unless he interposes a written answer duly

verified to the effect that he is the owner of the property or is entitled

to possession thereof by virtue of a special property therein or by

yirtue of a lien under which he obtained possession in the life time

of the testator.

ARTICLE 2.—INVENTOIiY AND APPRAISEMENT or THE Esrarn.

§ 6380. Inventory of executor or administrator, con

tents of. Every executor or administrator must within thirty days

after his appointment make and return to the county court a true

inventory and appraisement of all the real and personal property of

the decedent which has come to his knowledge including a list of all

bonds, mortgages, notes, book accounts and other securities or evi

dences of debt which appear by the books or papers of the deceased

to be unsettled with a statement of the sums credited thereon if any.

If no money has come to the hands of the executor or administrator,
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that fact must be stated in the inventory. The property inventoried

shall be classed under separate heads as follows:

1. All the real estate with a statement showing what portion there

of if any is occupied or claimed as a homestead.

2. All the personal property money included, which is supposed

to be exempt distinguishing between such as is deemed absolutely

exempt and other property.

3. All other property not above specified.

§ 6381 . Inventory, how made. The inventory must be

signed by the executor or administrator, who must take and subscribe

thereon an oath before an oflicer authorized to administer oaths that

the inventory contains a true statement of all the estate of the dece

dent which has come to his knowledge and possession and particularly

of all money belonging to the decedent and of all just claims of the

decedent against the affiant.

_S 6382. Executor’s personal debt. A person named in a

will as executor is not thereby discharged from any just claim which

the tr stator has against him but the claim must be included in the

inventory and collected or accounted for in the same manner as other

claims.

§ 6383. Inventory to contain partnership interest. The

interest of the decedent in an unsettled partnership must be included

in the inventory and appraised upon the statement rendered by the

surviving partner or otherwise, like other property.

6384. Bequest to executor. A discharge or bequest in a

wi 1 of a debt or demand of the testator against an executor or other

person is not valid against creditors of the testator but must be treated

as a specific bequest of the amount of the debt or demand. Such

demand must be included in the inventory and be collected and

applied so far as necessary in payment of the creditors after which

the surplus if any shall be paid as other legacies.

§ 6386. Decedent’s life insurance. The avails of a life

insurance policy or of a contract payable by any mutual aid or benevo

lent society upon the death of a member of such society are not sub

ject to the debts of the decedent except by special contract, but in

other respects shall be inventoried and disposed of like other prop

ert .
§y 6386. Appraisers to be appointed. Oath. Compensa

tion. To make the appraisement the judge must appoint three com

petent and disinterested persons any two of whom may act. The

appointment may be made by order at any time. A notice of the

appointment must be issued upon which before entering upon their

duties the appraisers must each subscribe an oath administered by a

competent oflicer to the etfect that he will truly and impartially accord

ing to the best of his ability appraise the property of the decedent

and discharge all other duties required of him as such appraiser. If

any portion of the property is in another county the same appraisers

may serve or others may be appointed in that county. The notice

and oath of the appraisers must be returned with the inventory

together with a verified statement of their services and expenses.

They shall be allowed a reasonable compensation for their services not

exceeding the amount of their necessary expenses and two dollarsa

day in addition to be paid by the executor or administrator as expenses

of the administration.

1152



Estules of Dot-edents. PROBATE CODE. §§ east-5391

§ 6387. Appraisers, duties Of. The a praisers must estimate

and appraise at its actual value according to t eir best judgment all

the property described in the inventory submitted by the executor or

administrator except money and must set down in figures opposite

each item the value thereof as agreed upon in dollars and cents and

after completing the appraisement they must subscribe and annex

thereto an affidavit to the effect that the value appearing opposite

each item was entered by them or by their direction and is the true

value agreed upon as their appraisement, and deliver the same to the

executor or administrator or to the court.

§ 6388. Supplementary inventory, when made. When

ever property, which is not included in an inventory .previously

made in the same case, comes to the knowledge or possession of an

executor or administrator, he must within one month thereafter or

within such time as the court orders make a supplementary inventory

and cause an appraisement thereof to be made and returned in like

manner.

ARTICLE 3.—POSSESSION or ran Honssrmo AND ALLOTMENT or

Exnnrr Paoesarr.

§ 6389. Homestead exempt from debt or liability. De

livery Of. Upon the death of either husband or wife the survivor

may continue to possess and occupy the whole homestead and upon

the death of both husband and wife the children may continue to

possess and occupy the same until otherwise disposed of according to

law. Such homestead as defined in section 3605 of the civil code must

be ascertained and set apart as hereinafter prescribed upon the selec

tion of the person or persons entitled to possession thereof and shall

not be subject to the payment of any debt or liability contracted by

or existing against the husband or wife or either of them previous to

or at the time of the death of such husband or wife except as pro

vided in the law relating to homesteads.

§ 6390. Appraisers to value homestead. The appraisers

must procure from such person or persons a description of the

property claimed as a homestead and appraise the same at its value

at the time of the death of the testator or intestate and shall if

necessary cause the boundaries thereof to be ascertained and marked

in their presence by a competent surveyor. If they find that it has

been selected in such form as will materially diminish the value of

any remaining part of the property, they may modify its boundaries

so as to avoid such injury if it can be done without material injury

to the homestead property. If they find that the property selected as

a homestead exceeds in value the sum of five thousand dollars, they

shall in like manner set off the homestead in such form as to exclude

the excess unless they further find that the property cannot be divided

without material injury. The shall make a full report of all their

proceedings and findings in re ation to the homestead and annex the

same to the inventory. .

§ 6391. Exempt personal property, disposition of. There

shall also be set apart absolutely to the surviving wife or husband or

minor children all the personal property of the testator or intestate

which would be exempt from execution, if he was living including

all property absolutely exempt and other property selected by the
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person or persons entitled thereto to the amount in value of fifteen

hundred dollars according to the appraisement and such property shall

not be liable for any prior debt of the decedent except the necessary

charges of his last sickness and funeral and expenses of the adminis

tration when there are no other assets available for the payment

of such charges.

§ 6392. Return of inventory and appraisement. Objec

tions. Hearing. Upon the return of the inventory and apprais

ment the court must fix a day for hearing objections thereto concem

ing the homestead and other exempt property and the executor or

administrator must cause notice thereof to be given to all parties

interested. - At the hearing the court may confirm the proceedings

as to the inventory and appraisement or modify the same or set them

aside and order a new appraisement as justice requires. If the court

finds that the homestead exceeds in value the sum of five thousand

dollars and further finds that the property cannot be divided without

material injury, the order setting it apart must determine the amount

of such excess and the property may thereafter be subjected to the

payment of debts in the same manner as other property to the extent

of the excess so determined after all the other available property has

been exhausted.

§ 6393. Allowance for the family. If the amount so set

apart is insufficient for the support of the widow and children or

either and there is other estate of the decedent, the court may in its

discretion order such reasonable allowance out of the estate as shall

be necessary for the maintenance of the family according to their cir

cumstances during the progress of the settlement of the estate. which

in case of an insolvent estate must not be longer than one year after

granting letters testamentary or of administration.

§ 6394. Allowance is a preferred claim. Any allowance

made by the court in accordance with the preceding section must be

paid in preference to all other charges except funeral charges or

expenses of administration and any such allowance whenever made

may in the discretion of the court take effect from the death .of the

decedent.

ARTICLE 4. — Pnorsnrr Cl-IARGEABLE WITH THE PAYMENT or Dnars.

§ 6396. Property of decedent chargeable with. All the

property of a decedent except as otherwise provided for the homestead

and personal property set apart for the surviving wife or husband and

minor child or children shall be chargeable with the payment of the

debts of ‘the deceased, the expenses of administration and the allowance

to the family.

§ 6396. Provisions of the will must be followed. If the

testator makes provision by his will or designates the estate to be

appropriated for the payment of his debts, the expenses of administra

tion or allowance to the family, they must be paid according to such

provision or designation out of the estate thus appropriated so far as

the same is suflicient. -

§ 6397. Provisions insuficient. Proceedings If the pro

vision made by the will or the estate appropriated therefor is insuffi

cient to pay the debts, expenses of administration and the allowance

to the family, that portion of the estate not devised or disposed. of by
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will if any must be appropriated and disposed of for that purpose

according to the provisions of article 6 of this chapter.

§ 6398. Property liable for debts. The estate real and per

sonal given by will to legatees or dcvisees is liable for the debts,

expenses of administration and allowance to the fami-ly in proportion

to the value or amount of the several devises or legacies, but specific

devises or legacies are exempt from such liability if it appears to the

court necessary to carry into effect‘ the intention of the testator and

there is other sufficient estate.

ARTICLE 5.— Or CLAIMS Aeamsr THE Esrara.

3' 6399. Claims. Duties of judge. It shall be the duty of

the county judge granting letters testamentary or of administration to

receive, examine and adjust the claims and demands of all persons

against the decedent or his estate, which may be presented to him in

accordance with the provisions of this article.

§ 6400. Notice to creditors. At the time of issuing letters or

upon the return of the inventory the court shall direct the executor

or administrator to give notice of his appointment to all persons

having claimsagainst the decedent or his estate specifying the place

where the same may be exhibited to him, and the time within which

they must be presented to the court for adjustment and allowance.

Such notice must be given by publishing the same at least four times

once each week for four successive weeks in some newspaper of the

county if there is one, or if not then in some convenient newspaper

of the state to be designated in the order. The court may also require

further notice to be given by publication or by posting.

§ 6401. Time of notice. Filing claims. The time expressed

in the notice must be six months after its first publication when the

estate exceeds in value the sum of five thousand dollars according to

the appraisement and four months when it does not.

§ 6402. Proof and record of notice. A copy of the notice

with due proof of publication or of publication and posting must be

tiled, and if the court is satisfied therefrom that due notice to cred

itors has been given, a finding to that etfect shall be entered in the

journal. .

§ 6403. Claims presented for adjustment. All claims of

every description against a decedent or his estate for the payment of

money including judgments, unliquidated demands, debts not due,

claims arising out of a liability of any person as surety for the decedent

and other contingent claims must be presented to the court for

adjustment within the time limited in the notice prescribed by sec

tion 6401. A demand maintained in or arising out of an action 0OIli~

menced by or against the decedent in his lifetime and continued by

or against his representative, which has not been finally adjudicated,

is deemed a contingent claim for the purposes of this section. A

claim may be presented after the expiration of the time herein pre

scribed when it is shown to the satisfaction of the court before the

final distribution that the owner and holder thereof has not been

negligent and was prevented from presenting the same within such

time b reason of his absence from the state or other suflicient cause.

§ 6 O4. Claims, when barred. Every person having a claim

against the deceased person for the payment of money, which is not

presented as prescribed in the preceding section, is forever barred

v
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from recovering such demand or from setting ofl’ the same in any

action or special proceedin whatever, except under circumstances

entitling him to equitable re ief. But this section shall not be con

strued to prohibit or restrict a right to foreclose a mortgage or other

lien upon specific property as provided by law in a civil action, or to

foreclose a mortgage on real property by advertisement and sale when

the county court has not obtained jurisdiction of the estate of the

mortgagor. -

§ 6405. Vacancy in oflice not included in limitation. The

time above limited does not include any period during which there is

a vacancy in the ofiice of county judge.

§ 6406. Claims, how entitled.

shall be entitled in the name of the claimant aga

administrator, if he is the claimant against the estate, and if disputed

must be clearly and distinctly stated so as to enable the adverse party

to demur or answer as in a civil action and issues may be joined

thereon accordingly at any hearing contemplated by this article.

§ 6407. Claims, approvals, indorsement. If a claim has

not been exhibited to the executor or administrator and indorsed

with his approval or disapproval before presentation, a copy thereof

must be served upon him thereafter, and unless he files his approval

in writing within ten days after such service he shall be deemed to

have disapproved of the same. Before approving any claim the

executor or administrator shall- require an afiidavit of verification to

be attached thereto by the claimant or some person competent to make

the same in his behalf to the effect that there are no payments or

other offsets to be credited or allowed except such as are therein

stated and that the amount claimed is justly due and owing to the

claimant out of the estate of the deceased. If the claim is based on a

contingent liability, the amount which the afiiant believes will be due

and payable must be stated with the particulars upon which his belief

is founded. The executor or administrator must not approve any

claim unless satisfied that the same is in all respects just.

§ 6408. Claims, when allowed by court. A claim may be

allowed by order of the court upon the approval of the executor and

the production of such proofs as may be required by the provisions of

section 6407 or of such further proof as the court shall deem sufficient.

but the court may decline to act thereon until the executor or ad

ministrator is cited as hereinafter prescribed. When an executor

offers to approve a claim in part or subject to an offset, the amount so

admitted may be allowed in like manner if the creditor consents

thereto in writin , otherwise the entire claim shall be deemed disap

proved and the claimant shall not be awarded costs upon proving the

same unless he is awarded an amount greater than that so offered.

§ 6409. Claim rejected. Citation for. Hearing. When a

claim is not allowed as prescribed in the preceding section after it has

been duly exhibited or served the court shall, at the request of the

claimant, issue a citation to the executor as upon a petition and the

claimant shall cause the same to be served accordingly. At the hear

ing the claim shall be deemed denied without any pleading on behalf

of the estate; and any party appearing may demur or allege an 1 legal

defense to the demand. The executor or administrator may li ewise

allege an ofl'set or counterclaim that might have been maintained by

the decedent. Upon a trial of the issues the court shall make a decree

Every claim when presented

inst the executor or
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allowing or disallowing such claim or counterclaim, or any part of the

same as justice requires; or if both are established the court shall

ascertain and allow the balance in favor of the claimant or the estate

as the same shall be found. If such balance is found in favor of the

estate, the decree must direct payment accordingly.

§ 6410. Decree allowing claim. Every decree or order which

allows a claim must classify the same according to the order in which

it is entitled to payment and when a claim is established and allowed

as a lien upon specific property, personal and real, must also specify

the particular property covered by the lien.

§ 641 1. Claim by executor or administrator. If an execu

tor or administrator is a creditor of the decedent his claim may be

allowed by the court, when presented in the same manner and upon

like proof as the claim of another person by him approved or if the

court declines to allow the same, the parties interested in the estate

may be cited in_ the same manner and with like effect as in other

cases.

§ 6412. Claim of judge against decedent, how allowed.

A judge _of the county court having jurisdiction of the estate may

exhibit a claim to the executor or administrator, and upon his

approval or disapproval thereof may present the same for allowance

to the county judge of an adjoining county, who shall proceed as if

he had jurisdiction of the estate and his order or decree shall be

entered as that of the court in which the case is pending.

§ 6413. Claims upon judgment or written instrument.

A claim which is founded upon the judgment or other determination

of a court having jurisdiction to render the same must be allowed

upon the production of a duly authenticated copy thereof and satis

factory proof of the amount remaining unsatisfied. VVhen a claim

is founded on a bond, bill or other written instrument, the original

must be produced and filed with the county judge or its absence

must be satisfactorily accounted for and a copy thereof produced if

practicable. An instrument so filed can be withdrawn only by order

of the court for good cause shown and upon the substitution of a true

copy. _

§ 6414. Claims barred cannot be allowed. No claim or

counterclaim which was barred by the statute of limitations when

the claim was first presented must be allowed under the provisions of

this article, but after presentation no claim is aifected by the statute

of limitations while pending before the county court or on appeal.

§ 6415. Executor’s settlement. Creditors notified At

the time when the executor or administrator presents his account for

settlement, every creditor havin claims pending in the county court

which have not been disposed 0% as hereinbefore prescribed, must be

notified of the hearing and have an opportunity to present his proofs

and upon his failure to do so a final order shall be _made disallowing

the same. At the same time there may be a rehearing upon any claim

previously allowed by order, but not afterwards.

§ 6416. Claims proved and allowed. Every claim proved

and allowed as prescribed in this article must be classed among the

acknowledged debts and charges to be paid in the due course of

administration.
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ARTICLE ti.——PAYMENT or DEBTS AND Canons.

‘ 6417. Debts, Order of payment. The acknowledged debts

an charges must be paid in the following order:

1. The necessary expenses of the administration.

2. The expenses of the last sickness and funeral.

3. Allowances made to the family in excess of the exempt prop

erty.

4. Debts having preference by the laws of the United States.

5. Debts which are liens upon specific property whether by judg

ment, mortgage or otherwise in the order of their priority.

6. All other demands against the estate.

§ 6418. Limitation as to mortgages. The preference gin-11

in the preceding section to a mortgage or other lien only extends to

the proceeds of the property subject to such lien. If the proceeds of

such property are insufficient to pay the demand, the part remaining

unsatisfied must be classed with other demands against the estate.

§ 6419. ,Liens on realty to be paid. \‘Vhen any sale is made

by an executor or administrator pursuant to the provisions of this

chapter of land or other property that is subject to any mortgage or

other lien, which is a valid claim against the estate of the decedent

and has been presented and allowed, the purchase money must be

applied after paying the necessary expenses of the sale. first to the

payment and satisfaction of the mortga e or lien and the residue if

any in duc course of administration. he application of the pur

chase money to the satisfaction of the mortgage or lien must be made

without delay, and the property is subject to such mortgage or lien

until the purchase money has been actually so applied. The purchase

money or so much thereof as may be sufiicient to pay such mortgage

or lien with interest and any lawful costs and charges thereon may be

paid into the county court, and thereupon the lien must ceasc and

the purchase money must be paid over by the judge without delay in

payment of the expenses of the sale and in satisfaction of the debt to

secure which the mortgage or other lien was taken and the surplus. if

any, must be returned to the executor or administrator.

§ 6420. Creditors equal within classes. If the estate is

insufiicient to pay all the debts of any one class, each creditor must.

be paid a dividend in proportion to his claim; and no creditor of any

class shall receive any payment until all those of the preceding class

are fully paid and no preference shall be given in the payment of a

debt over other debts of the same class except. those specified in the

fifth class.

§ 6421. Certain expenses, paid when. The executor or

administrator, as soon as he has sufficient funds in his hands must

pay the funeral expenses and the expenses of the last sickness and

the allowance made to the family of the decedent. He may pay or

retain in his hands the necessary expenses of administration but he

is not obliged to pay any other debt or any legacy until as prescribed

in this article the payment has been ordered by the court.

§ 6422. Payment of taxes, pledges and liens. If satisfied

that it will be for the benefit of the estate, the county court may by

order authorize or direct the executor or administrator on the appli

cation of any person interested, to pay taxes and demands inaturing

upon any debt secured by a mortgage, pledge or other licn existing

113‘?



Estates of Decerlcnfx. PROBATE CODE. §§ 6423-6427

on the property of the decedent or upon a contract for the purchase

of real property whenever there are suflicient funds properly applica

ble thereto although such demand has not been presented and allowed.

But the provisions of this section shall not relieve the executor or

administrator from responsibility for all injury or loss resulting from

any misapplication of the money in his hands.

§ 6423. Decree for payment of debts. Upon the settlement

of the account of an executor or administrator at the expiration of the

time allowed for presenting claims if there are debts or charges

remaining unpaid, the court must make such decree for the payment

thereof as the circumstances of the estate require, unless it appears

that there are no more assets available for that purpose. If the assets

are ready for distribution to the creditors the court shall make

a peremptory decree for payment after declaring a dividend if

necessary. If there are other assets available which are not ready

for such distribution, the executor or administrator must be directed

to take the necessary steps to convert them into money for that

purpose, as speedily as possible without material injury to the estate

and if the estate is solvent, a partial dividend may be declared. The

court must proceed in like manner at each subsequent settlement

until the debts are paid.

§ 6424. Contingent claim pending. Proceedings. At the

time of such settlement, each person having a contingent claim

pending which cannot be proved as a debt must be required to

produce proof of the liability of the decedent by a previous notice

given as prescribed in section ti-115. If it appears upon such proof

that there is reason to believe that the liability will become absolute,

the court may order the executor or administrator to retain in

his hands sutficient assets to pay the same in that event or, if

the estate is insolvent, suflicient to pay a proportion equal to the

dividends of other creditors or if a final distribution is made, the

court may require the persons to whom the estate is distributed to

give bond with sufficient sureties for the payment of such sum as may

be found due by the county court in case the liability shall thereafter

become absolute and upon proof of such amount the claimant may be

authorized to bring an action on the bond for its recovery.

§ 6426. Executor or administrator liable for debts

ordered paid. VVhen a decree is made for the payment of creditors.

the executor or administrator becomes personally liable to eachfor

the sum specified therein and execution may issue accordingly,

or each creditor may recover the amount due him in an action on the

bond of the executor or administrator upon his failure to comply

with the order.

§ 6426. Legacies and distribution of estate. If the whole

of the debts have been paid by the first distribution, the court must

direct the payment of legacies and the distribution of the estate

among the heirs, legatees or other persons entitled as provided in

article 11 of this chapter, but if there are debts remaining unpaid, or,

if for other reasons the estate is not in a proper condition to be closed,

the court must give such extension of time as may be reasonable for

a final settlement of the estate.

§ 6427. Liability of executor or administrator on failure

to give notice to creditors. VVhen‘ the accounts of the adminis

trator or executor have been settled and an order made for the pay

ment of debts and distribution of the estate, no creditor whose claim

§ 262, Prob. U,

am‘1l.

§ 263. Prob. (‘.

amfil.

,5 Z64. l'roh. ('.

am‘d.

,5 266. Prob. ('.

am‘<l.

§26‘-'>. l'rub. ('.

am ‘d.
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was not included in the order for payment has any right to call upon.

the creditors, who have been paid or upon the heirs, evisees or leg

atees to contribute to the payment of his claim; but if the executor

or administrator has failed to give the notice to creditors as required

in sections 6400 and 6415 such creditor may recover on the bond of

the executor or administrator the amount of his claim, or such part

thereof as he would have been entitled to had it been allowed.

7. —SALES BY Exscuroas AND ADMINISTRATORS.

§ 6428. Property of decedent may be sold, how. The

property of a decedent, personal and real, which is chargeable with

the payment of his debts and legacies or the expenses of the admin

istration and the allowance to the family, may be sold as herein

after prescribed. But no executor or administrator shall directly or

indirectly purchase any property of the estate which he represents or

be interested in an sale. No sale by an executor or administrator

is valid unless ma e and confirmed in pursuance of a decree of the

county court, except as otherwise provided in the next two sections.

§ 6429. Perishable property to be sold, when. After the

return of the inventory, the executor or administrator may from time

to time sell such portion of the personal etfects as are of a perishable

nature, or would otherwise be likely to depreciate in value, or so much

other personal property as may be necessary to pay expenses of the

administration and the last sickness of the decedent; but is responsi

ble for all property so sold until the sale is confirmed.

§ 6430. Sale of property underwill. Confirmation. When

property is directed by the will to be sold or authority is given in the

will to sell property, the executor may sell any property of the estate

without the order of the county court at either public or private sale,

and with or without notice as the executor may determine; but the

executor must make return of such sales as in other cases; and if direc

tions are given in the will as to the mode of selling or the particular

property to be sold, such directions must be observed. In either case

no title passes unless the sale is confirmed by the court.

6431. Sales, when to be made. Personalty first sold.

W ienever a sale becomes necessary for the payment of debts, legacies.

allowances or expenses chargeable upon the estate, or whenever such

sale will be for the benefit of the estate and the parties interested

therein, the executor may from time to time, so long as any personal

property remains i11 his hands, present an application to the county

court setting forth the facts and praying for an order directing him

to sell the same or so much thereof as may be deemed necessary or

proper: and thereupon all parties interested in the estate must be

cited as in other cases. _

§ 6432. Sale of real estate. Proceedings. When a sale of

real property becomes necessary for the payment of debts, expenses

or allowances chargeable thereon, the executor or administrator shall

petition the county court for a decree directing a sale of the same or

so much thereof as may be necessary for that purpose or a sale of

both personal and real property; and a citation shall issue to all parties

interested accordingly. -

§ 6433. Petition for sale by third person. If an executor

or administrator neglects to make application under either of the two

preceding sections, any creditor whose claim has been presented or

ARTICLE
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other person interested may make the application in the same manner

and with like effect as if made by the executor or administrator, and

when an executor or testamentary administrator neglects to make any

sale which he is required to make under the provisions of a will, any

creditor or other person interested may in like manner make applica

tion, as the case requires, for a decree or order directing such sale.

§ 6434. Petition, contents Of. Every petition for the sale of 3'12. l’_rob- C.

real estate must show as nearly as can be ascertained the value of the " ii'|iiii.wm'

personal property remaining in the hands of the executor, the amount

of expenses of the administration and allowances’ to the family, if

any, remaining unpaid and the amount which will be required to

pay the debts of the deceased and legacies, if any, given in his will:

also a general description of all the real estate and the value thereof

and a particular description of the part which it is proposed to sell

with a statement of its condition and value.

§ 6435. _Petiti0n, hearing of. At any hearing contemplated §?i!761f;lT-Q

by the foregoing provisions of this article, the court may direct a sale Prob. c.

of personal property if satisfied that such sale is necessary or for the § 3' ‘,’,'m5.'fi_189°'

interest of the estate and the parties entitled thereto. At a hearing

upon an application for the sale of real property, the court must

inquire fully into the condition of the estate and direct a sale of only

so much thereof as shall appear to be necessary; but if the parties

consent that real estate may be sold in preference to personal prop

erty, the decree may direct a sale accordingly. '

§ 6436. Sale of all the real estate may be authorized, §1u.l',ril»1~-<=.
when. If it appears necessary to sell a part of the real estate and am "

that by a sale thereof the residue of the estate, real or personal, or

some specific part thereof would be greatly injured or diminished in

value, or subjected to expense, or rendered unprofitable or that after

such sale the residue would be so small in quantity or value, or would

be of such character with reference to its future disposition among the

heirs or devisees as clearly to render it for the interest of all con

cerned that the same should be sold, the court may authorize the sale

of the whole estate or of any part thereof necessary and for the

interest of all concerned.

§ 6437. One sale, when. When the petition alleges that the §1s.s. Prob. (1.

estate is insolvent or that it will require a sale of all the property to ‘"“"l'

pay the debts, allowances and expenses with which it is chargeable

with such further particulars as are required in a petition for the sale

of real property, and it appears to the satisfaction of the court after

full inquiry into the facts and circumstances, that the property is no

more than sufficient to pay the same, the decree may direct the sale

of all the property chargeable with such payment and there need be

no further order of sale thereafter. -

§ 6438. No sale to be directed, when. Bond. A sale of

real estate shall not be directed if any of the persons interested in the

estate give bond to the state of North Dakota for the use and benefit

of all persons having claims against the estate, in a sum and with

sureties approved by the court and with condition to pay, so far as the

personal estate of the deceased shall be insufiicient therefor, all leg

acies, debts and charges that shall eventually be found due from the

estate.

§ 6439. Sale directed, stopped,‘how. After a sale is directed

any person interested in the estate may prevent a sale of the whole or

any part of the property designated in the decree or order by giving
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bond, in like manner, with a condition to pay all demands that shall

be found due from the estate, to the extent of the value of the prop

erty thus kept from sale as soon as called upon by the court for that

purpose.

§ 6440. Order to resort to security. If it becomes necessary to

resort to such security, the executor or administrator shall apply to the

court for an order determining the amount of the liability so incurred

and directing payment accordingly, and after obtaining such order

the executor or administrator must proceed to collect such amount by

an action upon the bond if necessary and apply the proceeds as the

court shall direct.

§ 6441. Decree for sale of real estate, contents of. Terms

of sale. A decree for the sale of real estate must describe the lands

to be sold and direct the terms of sale, which may be for cash or for

one-third cash and the remainder on a credit not exceeding two years

with such interest as the court shall deem proper, secured by a mort

gage on the property and may direct that the sale be made in one

parcel or in such subdivisions as may be deemed most convenient. If

a decree directs the sale of devised property which is not charged by

the will with the payment of debts or legacies, such property must not

be sold until the other property is exhausted.

_ § 6442. Private sale, when. The court may direct that any

property, real or personal, be sold at private sale, if satisfied that the

interest of the estate will be therebypromoted-, otherwise every sale

must be made at public auction after giving the same notice of the

time and place of sale, as would be necessary for the sale of such

property on execution. .

§ 6443. Notice of place of private sale to be given. If a

private sale is authorized the court may direct the executor or admin

istrator to publish a notice of the place where such sale will be made

and the time when the same will commence.

§ 6444. Partnership interests and claims may be sold.

Partnership interests, interests in personal property pledged and

choses in action may be sold in the same manner as other personal

property, when it appears to be for the interest of the estate, but

before ordering a sale of any partnership interest the court must

inquire into the condition of the partnership atfairs and examine the

surviving partner if in the county and able to be present.

§ 6446. Lien on the property purchased. When the holder

of any mortgage or other lien, whose claim has been presented and

allowed, purchases any property which is subject to the lien at a sale

made by an executor or administrator, his receipt for the amount.

which he would be entitled to receive by virtue of the lien from the

proceeds after deducting expenses of the sale, shall be accepted as a

pa ment of so much money.

_ 6446. Limit of price. Reappraisement. No property can

be sold at private sale for less than ninety per cent of the appraised

value thereof. No real estate can be sold at private sale unless it has

been appraised within one year. If it has not been so appraised ml’

if the court deems the appraisement too high or too low, a new

appraisement must be made before the sale is confirmed.

$ 6447. Hour of real estate sale. A sale of real estate 211

public auction must be made between the hours of nine in the morn

ing and four in the afternoon of the day specified in the notice of

sale unless the same is postponed.
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§ 6448. Postponement of the sale. If at the time appointed § 1‘-'1. I'_1~;»\»- <‘

for the sale the executor or administrator deems it for the interest of am ' '

the persons concerned therein that the same be postponed, he may

postpone it from time to time not exceeding in all three months.

§ 6449. - Notice of postponement, how given. In case of a § W1; l'_r<‘>h- (‘

postponement, notice thereof must be given by a public declaration ‘"“ "

at the time and place first appointed for the sale, and if the postpone

ment is for more than one day, further notice must be given by post

ing notices in three or more public places in-the county where the

land is situated or by publishing the same, or both, as the time and

circumstances will admit.

§ 6450. Security for deferred payments. When real pr0p- § 155. 1»;é.1)._ ('.
erty is sold at public auction, the purchaser must immediately deposit am '

with the executor or administrator the money agreed upon as a cash

payment and execute and deliver to him a note and mortgage on the

property to secure each deferred payment, and upon his failure to do

so the property shall be again offered for sale. When sold at private

sale the money and securities must be deposited or delivered in like

manner before the sale is reported for confirmation.

‘ 6451. Sale of personal property. Report to the court. § '->0s_- I'_r<‘>1>- 0
YV en an executor or administrator has made any sales of personal ‘um’

property, he must retum to the court at his next settlement or sooner

if the court so directs, a full report of such sales, with a detailed

account of all moneys received therefrom, to be acted upon in the

settlement of his accounts.

§ 6452. Sale of real estate, report of. Hearing. Notice. ass. ‘190.

Immediately after making a sale of real estate, the executor or adminis- I l.‘llI‘.i_'

trator must return to the county court a full report of his proceedings

containing a statement of the money deposited for the purchase of

the property and accompanied by each note and mortgage likewise

deposited as security for any deferred payment, also a copy of the

notice of sale and proof of publication. The court shall thereupon

fix a day for hearing objections to the confirmation of such sale, and

direct notice thereof to be given to each party whose post ofiice

address is known and each creditor who has a claim pending, specify

ing in the notice each parcel sold and the sum offered for the same

and referring to the return for further particulars. '

§ 6453. H-caring for confirmation of sale. Resale, when. §§l,r1§l1; C185

At the hearing pursuant to such notice, any person interested in the ainil. '

estate may file written objections to the confirmation of the sale and

witnesses may be examined in support of the same or in opposition

thereto, as upon the trial of an issue of fact. If the court is‘ satisfied

after hearing the testimony and inquiring into the facts that the sale

was legally and fairly made, and that the sum offered is not dispro

portionate to the value of the property and there is no good reason to

suppose that a greater sum can be realized upon another sale.

an order must be made confirming the sale and directin a convey

ance to be executed accordingly; otherwise an order shal be made

setting aside the sale and directing the return of all money and

securities on deposit, after which the executor may proceed anew to

make sale of the property.

§ 6454. Conveyance and record upon confirmation, effect

Of. \Vhen a sale of real estate is confirmed the executor or adminis

trator must execute to each purchaser a conveyance, referring to the

decree authorizing the sale and the order of confirmation. Sn.-h
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conveyance is presumptive evidence of the regularity and validity of

the sale and from the date of sale conveys all right, title and interest

of the decedent in the property described therein, whether vested in

him at the time of his death or thereafter acquired in the right of the

decedent prior to its execution.

§ 6455. Contract for purchase of land, may be sold. If a

decedent at the time of his death was possessed of a contract for the

purchase of land, his interest in such land and under such contract

may be sold on the application of his executor or administrator in

the same manner as if he had died seized of such land and the same

proceedings may be had for that purpose as are prescribed in this

chapterfor the sale of lands of which he died seized, except as

hereinafter provided.

§ 6456. Terms and conditions of such a sale. The sale

must be made subject to all payments that may hereinafter become

due on such contract and if there are any such, the sale must not be

confirmed by the court until the purchasers execute a bond to the

executor or administrator for the benefit and indemnity of himself

and of the persons entitled to the interest of the decedent in the lands

so contracted for in double the whole amount of payments thereafter

to become due on such contract, with such sureties as the county

judge shall approve.

§ 6457. Bondin such sale. Conditions of. The bond must

be conditioned that the purchaser will make all payments for such

land that become due after the date of the sale, and will fully

indemnify the executor or administrator, and the persons so entitled

against all demands, costs, char es and expenses by reason of any

covenant or agreement containe in such contract.

§ 6458. Assignment of the contract, when. Upon the

confirmation of the sale, the executor or administrator must execute

to the purchaser an assignment of the contract, which vests in the

purchaser, his heirs and assi ns, all the right, title and interest of the

estate or of the persons entit ed to the interest of the decedent in the

lands sold at the time of the sale, and the purchaser has the same

rights and remedies against the vendor of such land as the decedent

would have had if he was living.

§ 6459. Mortgage of minor’s real estate. When it is shown

to the satisfaction of the court at the hearing upon an application for

the sale of real estate or upon a petition praying that the same may

be mortgaged as provided‘ in the next section after all the parties

interested have been duly cited, that it will be for the benefit of the

estate, the county court may direct an executor or administrator to

mortgage any real estate of the decedent for the purpose of paying

an existing lien or mortgage on the property or for any other purpose

for which a sale may be ordered or it may authorize him to make a

renewal of an existing mortgage, but the homestead shall not be

mortgaged without the consent of the persons entitled thereto.

§ 6460. Petition for mortgage, contents of. A petition for

the purpose specified in the preceding section must specify the

amount of money necessary to be raised and the purposes for which

the same is required with such further particulars as are required in

a petition for the sale of real property. The decree must fix the

amount for which the mortgage may be given and the rate of interest

that may be paid thereon, and may order the whole or any part of the
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money so secured to be paid from time to time out of the income of

the mortgaged property. The mortga e or other contract executed

by the executor in pursuance thereo may be approved upon l1lS

report in the same manner as a sale.

ARTICLE 8.—SPECIFIC PERFORMANCE.

§ 6461. Legal representative to convey real estate of §2:1.l’roh.(‘.

decedent. When a person who is bound by contract in writing to

convey any real estate dies before making the conveyance, the county

court may make a decree authorizing and directing his executor or

administrator to convey such real estate to the person entitled thereto

in all cases when the decedent if living, might be compelled to make

such conveyance.

§ 6462. Petition for such conveyance, contents of. On

the presentation of a verified petition by any person claiming to be

entitled to such conveyance from an executor or administrator, set

ting forth the facts upon which the claim is predicated all persons

interested in the estate must be cited as in other cases.

§ 6463. Decree upon hearing had. If after a full hearing

and examination of the facts and circumstances of the claim, the

court is satisfied that the petitioner is entitled to a conveyance of the

real estate described in the petition, a decree must be made author

izing and directing the executor or administrator to execute a convey

ance thereof to the petitioner and such conveyance must be executed

accordingly.

§ 6464. Effect of such conveyance. Eve conveyance

made in pursuance of a decree of the court as provide in this chap

ter and approved by the judge shall pass the title to the estate con

tracted for as fully as if the contracting party himself was still living

and executed the conveyance. '

§ 6465. Dismissal and appeal. If upon the hearing in the

county court, the right of the petitioner to have a specific perform

ance of the contract is found to be doubtful, the court must dismiss

the petition without prejudice to the rights of the petitioner, who

may thereafter proceed in the district court to enforce a specific per

formance thereof.

ARTICLE 9.—AcrIONs BY AND AGAINST Exacorons AND ADMINIS

raxrons.

§ 6466. Action for possession of real estate maintained,

by Whom. The heirs or devisees may themselves or jointly with

the executor or administrator maintain an action for the possession of

the real estate or for the purpose of quieting title to the same against

any one except the executor or administrator. For the purpose of

bringing suits to quiet title or for partition of such estate the posses

sion of the executor or administrator is the possession of the heirs or

devisees. Such possession by the heirs or devisees is subject, how

ever, to the possession of the executor or administrator for the pur

poses of administration as provided in this code.

§ 6467. Actions by and against executors and adminis

trators. Except as otherwise prescribed in the next section, actions

am ‘d.

§ 222. Proh. (‘.

am‘d.

§ 224. Prob. C.

am ‘(L

§ 227, Prob. C.

am ‘d.
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for the recovery of any property real or personal, or for the posses

sion thereof and all actions founded upon contracts may be main

tained by and against executors and administrators in all cases and

in the same courts in which the same might have been maintained by

or against their respective t-estators or intestates.

§ 6468. Action for the recovery of money. No action for

the recovery of money only shall be brought in any of the courts of

this state against any executor, administrator or guardian upon any

claim or demand which may be presented to the county court except

as provided in this chapter.

§ 6469. Actions for waste, trespass and conversion.

Executors and administrators may maintain actions against any per

son who has wasted, destroyed, taken, carried -away or converted to

his own use the goods of their testator or intestate in his life time.

They may also maintain actions for trespass committed on the real

estate of the decedent in his lifetime.

§ 6470. Executor or administrator may maintain neces

sary action. An executor or administrator may under the direction

of the county court maintain any action which may be neces to

enforce his right to the possession of the property and effects of

the decedent, collect all demands due the estate and secure an

accounting or settlement of any partnership existing between the

decedent at or prior to his death and any other person. He may

also prosecute to final judgment any action commenced by the dece

dent, or by a special administrator, or other administrator previously

appointed in the same case.

§ 6471. Action against predecessor. An executor or admin

istrator may, in his own name for the use and benefit of all parties

interested in the estate, maintain actions on the bond of an executor.

or of any former administrator of the same estate.

§ 6472. Successive recoveries on the bond. The bond shall

not be void upon the first recovery but may be sued and recovered upon

from time to time by any person aggrieved in his own name until

the whole penalty is exhausted.

§ 6473. Fraudulent sale. Liability of executor. Any

executor or administrator who fraudulently sells any real estate of a

decedent, contrary to or otherwise than under the provisions of this

chapter, is liable in double the value of the land sold, as liquidated

damages, to be recovered in an action by the person having an estate

of inheritance therein.

§ 6474. Order required before action on bond. Before

an action can be maintained on the bond of an executor whose letters

have not been revoked, the party aggrieved must first obtain an order

of the county court, authorizing him to bring the action. and before

authority is given to bring an action upon the bond of a deceased

executor or administrator whose account is unsettled, his sureties

must be cited and have an opportunity to apply for and obtain a

settlement of such account.

§ 6475. Action pending at death of decedent. If an action

pending against the decedent at the time of his death is prosecuted

to judgment against his representatives or successors in interest. the

judgment does not become a lien but is payable in the course of

administration.
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§ 6476. Judgments before death, how collected. When

any judgment has been rendered for or against the testator or intestate

in his lifetime or against his representative or successor in interest,

no execution shall issue thereon after his death, except:

1. In case of the death of the judgment creditor, upon the appli

cation of his executor or administrator or successor in interest.

2. In case of the death of the judgment debtor, if the judgment

is for the recovery of real or personal property or the enforcement

of a lien thcreon. If the execution is actually levied upon any prop

erty of the decedent before his death, the same may be sold for the

satisfaction thereof and the officer making the sale must account to

the executor or administrator for any surplus in his hands.

S 6477. Death after verdict. Judgment not a lien. A

judgment rendered against a decedent, dying after verdict or decision

on an issue of fact but before judgment is rendered thereon, is not a

lien on the real property of the decedent but is payable in due course

of administration.

$ 6478. Actions to recover real estate or set aside decree,

when begun. No action for the recovery of any estate, sold by an

executor or administrator or otherwise disposed of under the provis

ions of this chapter, can be maintained by any heir or other person

claiming under the decedent unless it is commenced within three

years next after the sale. An action to set aside a decree directing or

confirming a sale or otherwise disposing of such property may be

instituted and maintained at any time within three years from the

discovery of the fraud or other ground upon which the action is

based.

S 6479. Minors may begin such action, when. The pre

ceding scction shall not apply to minors or others under any legal

disability to sue at the time when the right of action first accrues;

but all such persons may commence an action at any time within

three years after the removal of the disability.

§ 6480. Recovery offraudulent conveyances. When there

is a deficiency of assets in the hands of an executor or administrator

and when the decedent in his lifetime has conveyed any real estate or

any rights or interests therein, with intent to defraud his creditors or

to avoid any right, debt or duty of any person or has so conveyed

such estate that by law the deeds or conveyances are void as against

creditors, the executor or administrator must commence and prosecute

to final judgment any proper action for the recovery of the same,

and may recover for the benefit of the creditors all such real estate so

fraudulently conveyed, and may also for the benefit of the creditors

sue and recover all goods, chattels, rights or credits which have been

so conveyed by the decedent in his lifetime whatever may have been

the manner of such fraudulent conveyance.

§ 648 1. Creditors to require action to recover. No executor

or administrator is bound to sue for such estate as mentioned in

the precedin section for the benefit of the creditors, unless on appli

cation of creditors, who must pay such part of the costs and expenses

of the suit or give such security therefor to the executor or adminis

trator as the judge shall direct.

§ 6482. Sale of such real estate after recovery. All real

estate so recovered must be sold for the payment of debts in the same

manner as if the decedent had died seized thereof, upon obtaining an

order therefor from the county court, and the proceeds of all goods,

§ 153. Prob. C.

nufd.

§ 151». Prull.

§ WE. Prob. ('.

il in ‘ti .

§ 201. Prob. (‘.

:un'<l.

§ 21$. Prob. U.

a|n‘d.

§ 219. Prob. C.

§> '.!£(J. Prob. ('.
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chattels, rights and credits so recovered must be appropriated in pay

ment of the debts of the decedent in the same manner as other prop

erty in the hands of the executor or administrator.

§ 6483. Compounding debts. Whenever a debtor of a dece

dent is unable to pay all his debts, the executor or administrator with

the approbation of the county judge may compound with him and

give him a discharge upon receiving a fair and just dividend of his

eifects. A compromise may also be authorized when it appears to be

just and for the interest of the estate.

ARTICLE 10.—LIABILITY AND COMPENSATION or EXECUTORS AND

Amrmrsraxrons. '

§ 6484. Executor or administrator not liable for debts

of decedent. Exception. No executor or administrator is charge

able upon any special promise to answer damages or to pay the debts

of the testator or intestate out of his own estate, unless the agreement

for that purpose or some memorandum or note thereof is in writing

and signed by such executor or administrator or by some other per

son by him thereunto specially authorized.

§ 6486. Executor or administrator chargeable with

whole estate. Every executor and administrator is chargeable in his

account with the whole of the estate of the decedent, which may come

into his possession, at the value of the appraisement contained in the

inventory except as provided in the following sections, and with all

the interest, profit and income of such estate.

§ 6486. Make neither profit or loss. He shall not make

profit by the increase nor suffer loss by the decrease or destruction

without his fault of any part of the estate. He must account for the

excess when he sells any part of the estate for more than the appraise

ment and if any part is sold for less than the appraisement, he is not

responsible for the loss if the sale has been justly made.

§ 6487. Uncollected debts, not chargeable with. No exec

utor or administrator is accountable for any debts due to the dece

dent if it appears that they remain uncollected without his fault.

§ 6488. Not to purchase claims against estate. No admin

istrator or executor shall purchase any claim against the estate he

represents; and if he pays any claim for less than its nominal value.

he is only entitled to charge in his account the amount he actually

aid. 'p § 6489. Liable for money received before administration.

An executor or administrator is liable on his bond for money or other

personal property of the estate which was in his hands or under his

control when his letters were issued in whatever capacity it was

received by him or came under his control.

§ 6490. Costs, when liable for. VVhen a judgment is re

covered with costs against an executor or administrator, he shall be

individually liable for such costs, but they must be allowed him in

his administration accounts, unless it appears that the suit or pro

ceeding in which the costs were taxed was prosecuted or defended

without just cause.

§ 6491. Expenses and necessary fees allowed He shall

be allowed all necessary expenses in the care, management and settle

ment of the estate, and for his services such ft‘t*S ns are provided in
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this chapter; but when the decedent by his will makes some other

provision for the compensation of his executor, that shall be full

compensation for his services unless by a written instrument filed in

the count court, he renounces all claims for compensation provided

by the wi l.

§ 6492. Fees and commissions. \/Vhen no compensation is § ‘re. Prob. c.

provided by the will or the executor renounces all claim thereto, he

must be allowed commissions upon the amount of the whole estate

accounted for by him excluding all property not ranked as assets, as

follows: For the first thousand dollars, at the rate of five per cent;

for all above that sum and not exceeding five thousand dollars, at the

rate of four per cent; for all above that sum, at the rate of two and

one-half per cent; and the same commissions must be allowed admin

istratois. In all cases such further allowance may be made as the

county court may deem just and reasonable for any extraordinary

service. The total amount of such allowance must not exceed the

amount of commissions allowed by this section.

ARTICLE 11.—Accou>1r1xc AND Sarrnmrarwr BY Exscurons AND

Anmnusrnxirons.

§ 6493. Full statement of accounts must be rendered. § 239. l'_roh. ('.

At any time when required by the court either upon its own motion "'" ‘L

or upon the application of any person interested in the estate, the

executor or administrator must render for the information of the

court an exhibit under oath showing the amount of money received

and expended by him and all other matters necessary to show the

condition of its affairs.

§ 6494. Creditor may require statement. Any creditor or ,=,§_-zn. 242.

other person interested in the estate may apply for an intermediate “‘.,’,',',',%j

account by motion upon facts showing that it is necessary or proper

that such exhibit should be made and if the judge deems the applica

tion sufficient the executor or administrator must be cited accordingly,

§ 6495. Statement may be contested. When such exhibit gm. Prob. c.
is rendered by an executor or administrator, any person interested “"' ‘L

may appear and by objections in writing contest any account or

statement therein contained, and the court may examine the executor

or administrator under oath and compel him to account fully in rela

tion thereto.

§ 6496. Time for final settlement. Every executor or €§ 1145. 2.-.1». an.
administrator must render a full account and report of his administra- I ""-,l‘,‘,,(~.i_

tion and petition the court for a settlement thereof within sixty days

after expiration of the time specified in the notice to creditors, or

whenever his authority ceases, and thereupon all parties interested

must be cited to appear at the time fixed for such settlement.

§ 6497. Final account and settlement. At the time desig- §267. Prob. (‘.

nated in the last section, if within that time all the property of the “'“"l‘

estate has been sold or there are sufficient funds in his hands for the

payment of all debts due by the estate and the estate is in a proper

condition to be closed, the executor or administrator must render a

final account and pray a settlement of his administration.

§ 6498. Failure to settle. Proceedings. If the executor or § 246. l'roh. ('.

administrator neglects to render such account or to petition the court “""‘l'

for a settlement thereof as above prescribed, any creditor or other

- (74) 1169
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person interested may present a petition praying that an account may

be taken, and that the account may be settled and determined and

thereupon the executor or administrator and all other persons

interested may be cited to appear in like manner and with the same

effect as upon the petition of the executor or administrator. \Vhen

the authority of an executor or administrator ceases or is revoked for

any reason, the citation may be issued upon the petition of the suc

ceeding administrator. ,

§ 6499. Hearing on settlement. Objections. At the hear

ing any person interested in the account may by his answer present

ob]ections to the account or any portion thereof and may pray for a

further accounting or such other relief as the circumstances may

justify, and the court shall determine the issues and confirm the

report or require a further accounting and otherwise make such

decree as the circumstances of the case require.

' 6500. Heirs may contest all matters on settlement.

Al matters including allowed claims not passed upon 011 the settle

ment of any former account, or on rendering an exhibit, or on mak

ing a decree of sale, may be contested by the heirs for cause shown.

The hearing may be postponed from time to time and the court may

appoint one or more referees to examine the accounts and make report

thereon subject to confirmation and ma allow a reasonable compen

sation to the referees to be paid out of t e estate of the decedent.

§ 6501. Vouchers for all claims to be filed. In rendering

his account, the executor or administrator must produce and file

vouchers for all charges, debts, claims and expenses which he has

paid, which must remain in the court; and he may be examined on

oath touching such payments and also touching any property and

effects of the decedent and the disposition thereof. VVhen any

voucher is required for other purposes, it may be withdrawn on leav

inga certified copy on file; if a voucher is lost or for other good

reason cannot be produced on the settlement, the payment may be

proved by the oath of any competent witness.

§ 6502. Settlement of items without vouchers. On the

settlement of his account he may‘ be allowed any item of expend

iture not exceeding fifteen dollars, for which no voucher is produced.

if such item is supported by his own uncontradict.ed oath reduced to

writing and certified by the judge, positive to the fact of payment,

specifyin when, where and to whom it was made.

§ 650 . Legacies paid and estate distributed. If the

whole. of the debts have been paid by the first distribution, the court

must direct the payment of legacies and the distribution of the

estate among the heirs, legatees or other persons entitled as provided

in the next chapter; but if there are debts remaining unpaid, or if, for

other reasons, the estate is not in a proper condition to be closed, the

court must give such extension of time as may be reasonable fora

final settlement of the estate. '

ARTICLE 12.—— PARTIAL DISTRIBUTION Barons FINAL SETTLEMENT.

§ 6504. Petition for legacy or share. At any time after the

lapse of the time limited for filing claims, any heir, devisee or legatee

may present his petition to the court for the legacy or share of the

estate to which he is entitled, to be given to him upon his giving

bond for the payment of his proportion of the debts of the estate.
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§ 6505. Notice to parties interested. All parties interested

in the estate must be cited as in other cases. '

§ 6506. Petition, who may resist. The executor or adminis

trator, or any creditor or other person interested in the estate, may

appear at the time named and resist the application, or any other heir,

(levisee or legatee may make a similar application for himself.

§ 6507. Petition, may be allowed when. If at the hearing

it ‘appears that the share of the party applying may be allowed to him

without loss to the creditors of the estate, the court must make an

order in conformity with the prayer of the applicant, requiring:

1. Each heir, legatee or devisee obtaining such order before receiv

ing his share or any portion thereof, to execute and deliver to the

executor or administrator a bond in such sum as shall be desig

nated by the county judge with sureties to be approved by the judge,

payable to the executor or administrator, and conditioned for the

payment whenever required of his proportion of the debts due from

the estate not exceeding the value or amount of the legacy or portion

of the estate to which he is entitled.

2. The executor or administrator to deliver to the heir, legatee or

-devise-e the whole portion of the estate to which he may be entitled,

or only a part thereof designating it. If in the execution of the order,

a partition is necessary between two or more of the parties interested,

it must be made in the manner hereinafter prescribed, the costs of

these proceedings to be paid by the applicant, or if there is more

than one to be apportioned equally among them.

§ 6508. Assessment against legatee or devises. When

any bond has been executed and delivered under the provisions of

the preceding section, and it is necessary for the settlement of the

estate to require the payment of any part of the money thereby

secured, the executor or administrator must apply to the court for an

order requiring the payment, and have a citation issued and served

on the party bound, requiring him to appear and show cause why the

order should not be made. At the hearing the court if satisfied of

the necessity of such payment must make an order designating the

amount and givin a time within which it must be paid. If the

money is not pai within the time allowed, an action may be main

tained by the executor or administrator on the bond.

Aaric-LE 13.—D1sTR1nUr1ox or THE ESTATE Urox FINAL

SETTLEMENT.

§ 6509. Court distributes estate. Deceased heir. Upon

the final settlement of the accounts of the executor or administrator

or at any subsequent time, upon the petition of the executor o1‘

administrator, or of any heir, legatee or devisce, the court must pro

ceed to distribute the residue of the estate in the hands of the execu

tor or administrator among the persons who by law are entitled

thereto; and if the decedent has left a surviving child and the issue

of other children, and any of them before the close of administration

have died while under age and not having been married. no adminis

tration on such deceased child’s estate is necessary, but all the estate,

which such deceased child was entitled to by inheritance, must with

out administration be distributed to the other heirs at law. A state

ment of any receipts and disbursements of the executor or adminis

trator since the rendition of his final accounts must be reported and

§ 270. l-‘rob. (‘.

am‘tl.

§ 271. Prob. 1'».

§ 272. Prob. (‘.

§ 273. Prob. C.

§ TH. l'l'ob. (3.
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filed at the time of making such distribution and a settlement thereof

together with an estimate of the expenses of closing the estate must

be made by the court and included in the order or decree; or the

court or judge may order notice of the settlement of such supple

mentary account and refer the same as in other cases of the settle

ment of accounts.

§ 6510. Petition for distribution may be controverted.

Any respondent may by his answer controvert the alle ations of ‘the

petition and claim any share or interest to which he be ieves himself

entitled to receive and pray for partition. The issues so joined shall

be tried and determined by the court as in other cases.

5 -are, Prob. 0. 651 1. Taxes paid before decree. Before any decree or dis

tri ution of an estate is made, the county court must be satisfied by

the oath of the executor or administrator, or otherwise, that all state,

county, school and municipal taxes legally levied upon personal prop

erty of the estate have been fully paid.

5 -1:.-.. mu. o. § 6512. Decree of distribution, to show what. In the

“'“ ‘L decree the court must name the persons and the proportions or parts

to which each shall be entitled, and such persons may demand, sue

for and recover their respective shares from the executor or adminis

trator or any person having the same in possession. Or the court

may order a partition and after such further proceedings as may be

necessary under the following sections shall make a further decree

assigning to each party his separate share and confirming the distri

bution accordin ly.

§ '_’!'U, l'_rob. c. § 6513. A vancements made. Final decree binding on

"‘“‘ ‘L 9.11. All questions as to advancements made or alleged to have been

made by the decedent to his heirs may’ be heard and determined by

the county court, and must be specified in the decree assigning and

distributing the estate; and the final judgment or decree of the court

or in case of an appeal, of the district court or supreme court,binding on all parties interested in the estate.

g 1.-9. Prob. c. § 6514. Residue of estate assigned. Partition not re

quired. VVhen the county court makes a decree assigning the

residue of any estate to two or more persons entitled to the same, it is

not necessary to make partition or distribution thereof, unless the

parties to whom the assignment is decreed or some of them request

that such partition be made.

§ z.~-_>, mm. o. 6515. Partition may be made. Partition or distribution of

the real estate may be made as provided in this chapter although

some of the original heirs, legatees or devisees may have conveyed

their share to other persons, and such shares must be assigned to the

persons holding the same in the same manner as they otherwise

would have been to such heirs, legatees or devisees.

g -.1-=1. m~..\.. c. § 6616. Shares set apart, how. When both distribution and

partition are made, the several shares in the real and personal estate.

must be set out to each individual in proportion to his right by metes

and bounds or description, so that the same can be easily distinguished,

unless two or more of the parties interested consent to have their

shares set out so as to be held by them in common and undivided.

ARTICLE 14. — Pnocssnmos roa PARTITION.

§ 219. Prob. c. § 6517. Partition made by three commissioners. To make

am ‘L the partition the court must appoint three commissioners, who must

1172



Estates of Decedentn. PROBATE CODE. §§ 6-518-6521

be diinterested persons and must be sworn to the faithful discharge

of their duties and shall receive the same compensation as appraisers.

A certified copy of their appointment and of the order or decree

assigning and distributing the estate must be issued to them as their

warrant and their oaths must be indorsed thereon. Upon consent of

the parties or when the court deems it proper and just, it is sufiicient

to appoint one commissioner only, who has the same authority, and is

governed by the same rules as if three were appointed.

§ 6518. Real estate in different counties, division when.

If the real estate is in different counties, the county court may if

deemed proper appoint commissioners for all, or different commis

sioners for each county. The whole estate whether in one or more

counties shall be divided among the heirs, devisees or legatees as if

it was all in one county, and the commissioners must, unless other

wise directed by the court, make division of such real estate wherever

situated within this state.

§ 6619. Notice to all parties before partition. Before any

partition is made or any estate is divided as provided in this chapter,

notice must be given to all persons interested in the partition, their

guardians, agents or attorneys, by the commissioners, of the time and

place when and where they shall proceed to make partitions The

commissioners may take testimony, order surveys and take such other

steps as may be necessary to enable them to form a judgment upon

the matters before them.

§ 6520. Court may assign the whole estate, when. Con

ditions. \/Vhen the real estate cannot be divided without prejudice

or inconvenience to the owners, the county court may assign the

whole to one or more of the parties entitled to shares therein, who

will accept it, always preferring the males to the female, and among

children preferring the elder to the younger. The parties accepting

the whole must pay to the other parties interested their just propor

tion of the true value thereof or secure the same to their satisfaction;

or in case of the minority of such party, then to the satisfaction of

his guardian, and the true value of the estate must be ascertained

and reported by the commissioners. When the commissioners

appointed to make partition are of the opinion that the real estate

cannot be divided without prejudice or inconvenience to the owners,

they must so report to the court and recommend that the whole be

assigned as herein provided and must find and report the true value

of such real estate. On filing the report of the commissioners and

on making or securing the payment as before provided, the court if it

appears just and proper, must confirm the report and thereupon the

assignment is complete and the title to the whole of such real estate

vests in the person to whom the same is so assigned.

§ 6521. Whole to one person. Others to be paid. When

any tract of land or tenement is of greater value than any one’s share

in the estate to be divided and cannot be divided without injury to

the same, it may be set off by the commissioners appointed to make

partition to any of the parties who will accept it, giving preference as

prescribed in the preceding section. The party accepting must pay

or secure to the others such sum as the commissioners shall award to

make the partition equal, and the commissionersmust make their

award accordingly; but such partition must not be confirmed by the

court until the sums awarded are paid to the parties entitled to the

same or secured to their satisfaction.

§ ‘Z/81. Prob. C.

Q 287. Prob. (Y.

§ 2&4. Prob. (Y.

§ 2&3, Prob. O.
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§ 6522. Report by commissioners. The commissioners must

report their proceedings and the partition agreed upon by them to the

county court in writing, and the court may for sufiicient reasons set

aside the report and commit the same to the same commissioners or

appoint others.

§ 6523. Sale of whole estate. When it appears to the court

from the commissioners’ report, that it cannot be otherwise fairly

divided and should be sold, the court may order the sale of the whole

or any part of the estate, real or personal, by the executor or admin

istrator, or by a commission appointed for that purpose and the pro

ceeds distributed. The sale must be conducted, reported and con

firmed in the same manner and under the same requirements, as pro

vided in article 6 of this chapter.

ARTICLE 15.-—DISTRIBUTION or Esmras or DECEASED Nox

RESIDENTS.

§ 6524. Delivery to executor of foreign will. Upon appli

cation for distribution after final settlement of the accounts of admin

istration, if the decedent was a nonresident of the state, leaving a

will which has been duly proved or allowed in the state, ten'itory or

district of his residence, and an authenticated copy thereof has been

admitted to probate in this state, and it is necessary in order that the

estate or any part thereof may be distributed according to the will,

that the estate in this state should be delivered to the executor or

administrator in the state or place of his residence, the court may

order such delivery to be made and if necessary order a sale of the

real estate and a like delivery of the proceeds. The delivery in

accordance with the order of the court is a full discharge of the

executor or administrator with the will annexed in this state in rela

tion to all property embraced in such order. Sales of real estate

ordered by virtue of this section must be made in the same manner

as other sales of real estate of decedents by order of the county court.

§ 6526. Testamentary disposition regulated by law. The

validity and effect of a testamentary disposition of real property

situated within the state, or of an interest in real property so situated.

which would descend to an heir of an intestate and the manner in

which such property or such an interest descends. when it is not

disposed of by will, are regulated by the laws of this state without

reg-ard to the residence of the decedent. Except when special pro

vision is otherwise made by law, the validity and effect of a testa

mentary disposition of any other property situated within the stave

and the ownership and disposition of such property, when it is not

disposed of by will, are regulated by the laws of the state or country

of which the decedent was a resident at the time of his death.

§ 6626. Residue ofpersonal estate, how disposed of. ['p- in

the settlement of such estate and after the payment of all debts for

which the same is liable in this state, the residue of the personal

estate may be distributed and disposed of in manner aforesaid by the

county court; or in the discretion of the court, it may be transmitted

to the executor or administrator, if any, in the state or country where

the deceased had his domicile, to be there disposed of according to

the laws thereof.

§ 6527. Estate insolvent, creditors to share equally. If

such person dies insolvent, his estate found in this state shall, as far as
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practicable, be so disposed of that all his creditors here and elsewhere

may receive each an equal share in proportion to their respective

' debts.

§ 6528. Creditors to be paid before transmission to

foreign executor. To this end his estate shall not be transmitted

to the foreign executor or administrator until all the creditors who are

citizens of this state have received their just proportions; and no

creditor who is not a citizen of this state shall be paid out of the

assets found here until all those who are citizens have received their

just proportions as provided in the preceding section.

§ 6529. Residue may be transmitted, when. If there is

any residue after such payment to the citizens of this state, it may be

paid to any other creditors who have duly proved their debts here, in

proportion to the amount due to each of them, but no one shall

receive more than would be due to him if the whole estate was

divided ratably among all the creditors as before provided. The bal

ance may be transmitted to the foreign executor or administrator, or

if there is none, it shall after the expiration of one year from the a - _

pointment of the administrator be distributed ratably among a l

creditors both citizens and others, who have proved their debts in this

state.

ARTICLE 16.-—D1sP0s1'r1o1v or UNCLAIMED SHARES.

§ 6530. Agent to take care of property for nonresidents. § 291. mu». 0.

\Vhen any estate is assigned or distributed by a decree of the court to

any person residing out of and having no agent in this state and it is

necessary that some person should be authorized to take possession

and charge of the same for the benefit of such absent person, the

court may appoint an agent for that purpose and authorize him to

take charge of such estate as well as to act for such absent person

in the distribution.

§ 6531. Agent to give bond. The agent must first give a bond _

to be approved by the county judge, conditioned that he shall faithfully

manage and account for the estate. The court appointing such agent

may allow a reasonable sum out of the profits of the estate for his

services and expenses.

S 6532. . Sale of property, when unclaimed for a year. § 29:4. l‘rob. <~.

\\'hen personal property remains in the hands of the agent unclaimed

fora year and it appears to the court that it is for the benefit of thosc

interested, it shall be sold under the order of the court and the pro

cceds after deducting the expenses of the sale allowed by the court,

must be paid into the state treasury. VVhen the payment is made,

the agent must take from the treasurer duplicate receipts, one of which

he must file in the office of the state auditor and the other in the

county court.

§ 6533. Agent to render an annual account. The agent § 294. Prob. (‘.

must render to the county court appointing him, annually, an account

showing:

1. The value and character of the property received by him, what

portion thereof is still on hand, what sold and for what.

2. The income derived therefrom.

3. The taxes and-assessments imposed thereon. for what, and whether

paid or unpaid.

J5 ,.5.‘...V Prob. C.
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4. Expenses incurred in the care, protection and management

thereof, and whether paid or unpaid. When filed, the county court

may examine witnesses and take proofs in regard to the account; and

if satisfied from such accounts and proofs that it will be for the benefit

and advantage of the persons interested therein, the court may by

order direct a sale to be made of the whole of such parts of the real

or personal property as shall appear to be proper and the purchase

money to be deposited in the state treasury to be receipted for and the

receipts filed as in like cases before provided. a

§ 6534. Liability of agent On bond. The agent is liable on

his bond for the care and preservation of the estate while in his hands

and for the payment of the proceeds of the sale as required in the

precsding sections, and may be sued thereon by any person inter

este .

6535. Claimant for property. VVhen any person appears

an claims the money paid into the treasury, the county court mak

ing the distribution must inquire into such claim, and bein first sat

isfied of his right thereto, must grant him a certificate to t at effect

under its seal; and upon the presentation of the certificate to him, the

state auditor must draw a warrant on the treasurer for the amount.

§ 6536. Property discovered after final settlement. The

final settlement of an estate as hereinbefore provided, shall not pre

vent a subsequent issue of letters testamentary or of administration

or of administration with the will annexed if other property of the

estate is discovered, or if it becomes necessary or proper for any cause

that letters should be again issued.

C H A P T E R 7.

OF GUARDIAN AND WARD.

ARTICLE 1.—GUARDIANB or MINORS.

§ 6537. Guardians of persons and estates. The county

court of each county, when it appears necessary or convenient, may

appoint guardians for the persons and estates or either or both of them.

of minors who have no guardian legally appointed by will or deed.

and who are inhabitants or residents of the county, or who reside

without the state and have estate within the county. Such appoint

ment may be made on the petition of a relative or other person in

behalf of such minor after the person having the custody of such

minor, and such of his relatives as the court shall deem proper, have

been cited to appear.

§ 6538. Minor may nominate, when. If the minor is under

the age of fourteen years, the judge may nominate and appoint his

guardian. If he is above the age of fourteen years, he may nominate

his own uardian, who, if approved by the judge, must be appointed

according? r
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§ 6539. Judge may appoint, when. If the guardian nomi

nated by the minor is not approved by the judge, or if the minor

resides out of the state, or if, after being duly cited by the judge, he

neglects for ten days to nominate a suitable person, the judge may

nominate and appoint the guardian in the same manner as if the

minor was under the age of fourteen years.

§ 6540. Minor may appoint, when. When a guardian has

been appointed by the court for a minor under the age of fourteen

years, the minor, at any time after he has attained that age, may

appoint his own guardian subject to the approval of the judge.

§ 6541. Father or mother entitled to guardianship. The

father of a minor if living, and in case of his decease, the mother

while she remains unmarried, being themselves respectively com

petent to transact their own business and not otherwise unsuitable.

are entitled to the guardianship of the minor.

§ 6542. Guardian has custody of minor. If the minor has

no father or mother living competent to have the custody and care of

his education the guardian appointed shall have the same.

§ 6543. Guardian retains custody until majority. Every

guardian so appointed shall have the custody and care of the educa

tion of the minor and the care and management of his estate until

such minor arrives at the a c of majority, or marries, or until the

guardian is legally discharged.

§ 6544. Guardian togive bond. Before the order appoint

ing any person guardian under this chapter takes efiect and before

letters issue, the judge must require such person to give bond with

sufiicient sureties, and otherwise qualify as prescribed in chapter 5 of

this code.

§ 6545. Conditions inserted as to care, treatment and

education. \Vhen any person is appointed guardian of a minor, the

county judge may, with the consent of such person, insert in the

order of appointment conditions not otherwise obligatory, providing

for the care, treatment, education and welfare of the minor. The

performance of such conditions is a part of the duties of the uardian

for the faithful performance of which he and the sureties on is bond

are responsible.

§ 6546. Extra expenses of minor, how paid. If any minor,

having a father living, has property, the income of which is sutficient

for his maintenance and education in a manner more expensive than

his father can reasonably afford, regard being had to the situation of

the father's family and to all the circumstances of the case, the

expenses of the education and maintenance of such minor may be

defrayed out of the income of his own property in whole or in part,

as judged reasonable, and must be directed by the county court; and

the charges therefor may be allowed accordingly in the settlement of

the accounts of his guardian.

§ 6547. Testamentary guardians, duties of. Every testa

mentary guardian must give bond and qualify, and has the same

powers and must perform the same duties with regard to the person

and estate of his ward, as guardians appointed by the county court,

except so far as their powers and duties are legally modified, enlarged

or changed by the will by which such guardian was appointed.

§ 6548.‘ Guardian ad litem. Nothing contained in this chap

ter affects or impairs the power of any court to appoint a guardian to
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defend the interests of any minor interested in any suit or matter

pending therein.

Aarrcm 2.—GUABDIANS or INSANE AND INCOMPETENT PERSONS

§ 6549. Petition for guardian for insane. When it is repre

sented to the county court upon verified petition of any relative or

friend, that any person is of unsound mind or from any cause men

tally incompetent to manage his property, the jud e must cause such

person to be cited as in other cases, except that t 1e time of service

may be the same as upon a motion. -

§ 6550. Guardian appointed, When. If after a full hearing

and examination upon such petition, it appears to the court that the

person in question is incapable of taking care of himself and man

aging his property, he must appoint a guardian of his person and

estate with the powers and duties in this chapter specified.

§ 6551. Powers of guardian and bond. Every guardian

appointed as provided in the preceding section has the care and

custody of the person of his ward and the management of all

his estate until such guardian is legally discharged; and he must

give bond in like manner and with like conditions as before prescribed

with respect to the guardian of a minor.

§ 6552. Proceedings to declare restoration of insane.

Any person who has been declared to be of unsound mind or the

guardian of any relative of such person within the third degree, or

any friend may apply b petition to the county court of the county, in

which he was so dec ared, to have the fact ofvhis restoration to

capacity judicially determined. The petition shall be verified and

shall state that such person is then sane. Upon receiving the

petition the judge must appoint a day for the hearing and cause a

citation to be issued to the guardian of the petitioner. if there is a

guardian and to his or herhusband or wife, if there is one, and to his

or her father or mother if living in the county. On the trial the

guardian or relative of the petitioner and in the discretion of the

judge, any other person, may contest the right of the petitioner to the

relief demanded. VVitnesses may be required to appear and testify.

as in other cases, and may be called and examined by the judge on

his own motion. If it is found that the petitioner is of sound mind

and capable of taking care of himself and property, his restoration to

capacity shall be adjudged and the guardianship of such person if

such person is not a minor shall cease.

ARTICLE 3.—TnE Pownas AND DUTIES or GUARDIANS.

§ 6553. Payment Of debts. Every guardian appointed under

the provisions of this chapter, whether for a minor or any other

person, must pay all just debts due from the ward out of his personal

estate and income of his real estate if suflicient: if not, then out of

his real estate, upon obtaining an order for the sale thereof and

disposing of the same in the manner provided by law for the sale of

real estate of decedents.

§ 6554. Collect accounts and appear in legal proceedings.

Every guardian must settle all accounts of the ward and demand. sue

for and receive all debts due to him, or may with the approbation of
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the county court compound the same and give discharges to the

debtors on receiving a fair and just dividend of his estate and

effects; and he must appear for and represent his ward in all

legal suits and proceedings unless a special guardian is appointed for

that purpose.

§ 6555. Rules for management of estate of ward. Every

guardian must manage the estate of his ward frugally and without

waste and apply the income and profits thereof as far as may be

necessary for the comfortable and suitable maintenance and support

of the ward and his family if there is any-, and if such income and

profits are insuflicient for that purpose, the guardian may sell the

real estate upon obtaining a decree of the county court therefor and

must apply the proceeds of such sale as far as may be necessary to

the maintenance and support of the ward and his family if there is

any.

§ 6556. Maintenance and support of ward. When a guar

dian has advanced for the necessary maintenance, support and educa

tion of his ward an amount not disproportionate to the value of his

estate or his condition of life, and the same is made to appear to the

satisfaction of the court by proper vouchers and proofs, the guardian

must be allowed credit therefor in his settlement. VVhenever a guar

dian fails, neglects or refuses to furnish suitable and necessary main

tenance, support or education for his ward, the court may -order him

to do so and enforce such order by proper process. VVhenever any

third person at his request supplies a ward with suitable and 11eces

sary maintenance, support or education, and it is shown to have been

done after refusal or neglect of the guardian to supply the same, the

court may direct the guardian to pay therefor out of the estate and

enforce such payment by due process.

§ 6557. Inventory and account of ward’s estate. Every

guardian must return to the county court an inventory of the estate

of his ward within three months after his appointment, and annually

thereafter; when the value of the estate exceeds the sum of twenty

thousand dollars, semiannual returns must be made to the court.

The court may upon application made for that purpose by any person

compel the guardian to render an account of the estate. The inven

tories and accounts so to be returned or rendered must be sworn to by

the guardian. All the estate of the ward described in the first

inventory must be appraised by appraisers appointed, sworn and aet

ing in the manner provided for regulating the settlement of the estate

of decedents. Whenever any other property of the estate of any

ward is discovered not included in the inventory of the estate already

returned and whenever any other property has been succeeded to or

acquired by any ward or for his benefit, the like proceedings must be

had for the return and appraisement thereof that are herein provided

in relation to the first inventory and return.

§ 6558. Settlement at end of year. The guardian must,

upon the expiration of a year from the time of his appointment and

as often thereafter as he may be required, present his accounts to the

county court for settlement and allowance.

§ 6559. Account by one of joint guardians. When an

account is rendered by two or more joint guardians, the court may in

its discretion allow the same upon oath of any of them.
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§ 6560. Expenses and pay of guardians. Every guardian

must be allowed the amount of his reasonable expenses incurred in

the execution of his trust and he must also have compensation for

his services as the court in which his accounts are settled deems just

and reasonable.

ARTICLE 4.-—SALES OF PROPERTY AND DISPOSITION OF PROCEEDS.

§ 6561. Sale of property may be made, when. When the

income of an estate under guardianship is not sufiicient to maintain

the ward and his family, or to maintain and educate the ward when a

minor, his guardian may sell his real or personal estate for that pur

pose upon obtaining a decree therefor.

§ 6562. Sale of propertyfor investment. When it appears

to the satisfaction of the court upon the petition of the guardian,

that for the benefit of his ward his real estate or some part thereof

should be sold, and the proceeds put out at interest, or invested in

some productive stock, or in the improvement or security of any

other real estate of the ward, his guardian may sell the same for such

purpose upon obtaining a decree therefor.

§ 6563. Proceeds of sale, how applied. If the estate is sold

for the purposes mentioned in this article, the guardian must apply

the proceeds of the sale to such purposes as far as necessary, and put

out the residue, if any, on interest or invest it in the best manner in

his power until the capital is wanted for the maintenance of the ward

and his family, or the education of his children, or for the education

of the ward when a minor, in which case the capital may be used for

that purpose as far as may be necessary in like manner as if it had

been personal estate of the ward.

§ 6564. Investment, how made. If the estate is sold for the

purpose of putting out or investin the proceeds, the guardian must

make the investment according toiis best judgment or in pursuance

of an order that may be made by the county court.

§ 565. Petition for sale. To obtain a decree for such sale,

the guardian must present to the county court of the county, in

which he was appointed, a petition therefor setting forth the con

dition of the estate of his ward and the facts and circumstances on

which the petition is founded tending to show the necessity or ex

pediency of a sale.

§ 6666. Hearing and order of sale. If it appears to the

court from the petition that it is necessary or would be beneficial to

the ward that the real estate or some part of it should be sold or that

the real and personal estate should be sold, the court or judge must

thereupon issue a citation to the next of kin of the ward and all per

sons interested in the estate to appear before the court and answer

thereto.

§ 6567. Court to hear proofs. The county court, at the time

and place appointed or such other time to which the hearing is post

poned upon proof of the service of the citation, must hear and

examine the proofs and allegations of the petitioner and of the next

of kin and all other persons interested in the estate who oppose the

application.

§ 6668. Guardian and witnesses. On the hearing the

guardian may be examined on oath and witnesses may be produced

and examined by either party.
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§ 6569. Order of sale, to state what. If after a_ full examina

tion it appears necessary or for the benefit of the ward that his real

estate or some part thereof should be sold, the court may make a

decree directing such sale specifyin therein the causes or reasons

why the sale is necessary or beneficia and may, if the same has been

prayed for in the petition, order such sale to be made either at pub

lic or private sale.

§ 6570. Bond to be given before sale. Every guardian

authorized to sell real estate must before the sale give bond with suffi

cient sureties, to be approved by the judge, with condition to sell the

same in the manner and to account for the proceeds of the sale as pro

vided for in this chapter and chapter 5 of this code.

§ 6571. Law of estates governs guardians unless other

wlse declared. All proceedings under petitions of guardians for

sales of property of their wards, giving notice and the hearing of such

petitions, granting and refusing an order of sale, directing the sale

to be made at public or private sale, reselling the same property,

return of sale and application for confirmation thereof, notice and

hearing of such application, making orders, rejecting or confirming

sales and reports of sales, orderin and making conveyances of prop

erty sold, accounting and the sett ement of accounts, must be had and

made as provided and required by the provisions of law concerning

the estates of decedents unless otherwise specially provided in this

chapter. _

§ 6572. Order in force one year. No decree granted in pur

suance of this article continues in force more than one year after

granting the same without sale being had.

§ 6573. Terms of sale. Security. All sales of real estate of

wards must be for cash or for part cash and part deferred payments

‘not to exceed three years, bearing date from date of sale as in the (lis

cretion of the judge is most beneficial to the ward. Guardians mak

ing sales must demand and receive from the purchasers a bond and

mortgage on the real estate sold with such additional security as the

judge deems necessary and sutficient to secure the faithful payment

of the deferred payments and the interest thereon.

§ 6574. Order to invest proceeds. The county court, on the

application of a guardian or any person interested in the estate of any

ward after such notice to persons interested therein as the judge shall

direct, may authorize and require the guardian to invest the proceeds

of sales and any other of his wards money in his hands in real estate

or in any other manner most to the interest of all concerned therein;

and the court may make such other orders and give such directions as

are needful for the management, investment and disposition of the

estate and effects as circumstances require.

Aarrons 5.~—NONRESIDEN1‘ Guamnass AND Wanna.

Q 6575. Guardian for nonresident ward. When a person

liable to be put under guardianship according to the provisions of

this chapter resides without this state and has estate therein, any

friend of such person or any one interested in his estate in expect

ancy or otherwise may present a petition to the county judge of any

county in which there is any estate of such absent person for the

appointment of a guardian, and if after a citation to all interested
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and a full hearing and examination it appears proper, a guardian for

such absent person may be appointed.

§ 6576. Power same as in other cases. Every guardian

appointed under the preceding section has the same powers and per

forms the same duties with respect to the estate of the ward found

within the state and with respect to the person of the ward, if he

shall cease to reside therein, as are prescribed with respect to any other

guardian appointed under this chapter. "

§ 6677. Guardian must give bond. Every such guardian

must give bond in the manner and with the like conditions as herein

before provided for other guardians except that the provisions respect

ing the inventory, the disposal of the estate and effects and the account

to be rendered by the guardian must be confined to such estate and

efliects as come to his hands in this state. '

§ 6578. Removal of property. When the guardian and

ward are both nonresidents and the ward is entitled to property in

I this state, which may be removed to another territory, state or foreign

§ 380. |’rn|I. C.

§ 351. l'n ll. (‘.

country without conflict with any restriction or limitation thereupon

or impairing the right of the ward thereto, such property may be

removed to the territory, state or foreign country of the residence of

the ward upon the application of the uardian to the judge of the

county court of the county in which t e estate of the ward or the

principal part thereof is situated.

§ 6679. Application for removal, contents. The applica

tion must be made by petition a11d citation must issue to the resident

executor, administrator or guardian if there is such, and upon such

application the nonresident guardian must produce and file a certifi

cate under the hand of the clerk, judge, surrogate or other authorized

officer and the seal of the court from which his appointment was

derived, showing:

1. A transcript of the record of his appointment.

2. That he has entered upon the discharge of his duties.

3. That he is entitled by the laws of the territory, state or country

of his appointment to the possession of the estate of the ward: or

must produce and file a certificate under the hand and seal of the

clerk, udge, surrogate or other authorized officer of the court having

jurisdiction in the country of his residence of the estates of persons

under guardianship or of the highest court of such territory, state or

country, that by the laws of such country the applicant is entitled to

the custody of the estate of his ward without the appointment of any

court. Upon such application unless good cause to the contrary is

shown, the county court must make an order granting to such

guardian leave to take and remove the property of his ward to the

territory, state or place of his residence, which is authority to him to

sue for and receive the same in his own name for the use and benefit

of his ward.

§ 6580. Effect of order for removal. Such order is a dis

charge of the executor, administrator, local guardian or other person

in whose possession the property may be at the time the order is made

on filing with tho county court the receipt therefor of the foreign

guardian of such absent ward.

1182



Guardian and Ward. PROBATE CODE. §§ 6581-6587

A1m<'LE 6.-— GENERAI. ,.~.:<n l\IISCELLAl\‘EOUS Paovlsioxs.

§ 6581. Concealment or embezzlement of wa.rd’s prop

erty. Upon a complaint made to him by any guardian, ward,

creditor or other person interested in the estate or having a pros

pective interest therein as heir or otherwise against any one suspected

of having concealed or conveyed away any of the money, goods,

effects or an instrument in writing belonging to the ward or to his

estate, the county court may cite such suspected person to appear

before it and may examine a11d proceed with him on such charge in

the manner provided by law with respect to persons suspected of and

charged with concealing or embezzling the effects of a decedent.

§ 6582. Marriage ofminor terminates guardianship. The

marriage of a minor ward terminates the guardianship; and the guar

dian of an insane or other person may be discharged b the jud e of

the county court when it appears to him on the application of the

ward or otherwise that the guardianship is no longer necessary.

§ 6583. Bonds must be preserved. Every bond given by a

guardian must be tiled and preserved in the ofiice of the county jud e;

and in case of a breach of a condition thereof, may be prosecuted or

the use and benefit. of the wardor of any person interested in the

estate.

§ 6584. Action against sureties. Three yea.r’s limitation.

No action can be maintained a ainst the sureties on any bond given

by a guardian unless commence within three years from the dis

charge or removal of the guardian; but if at the time of such discharge

the person entitled to bring such action is under any legal disability

to sue, the action may be commenced at any time within three years

after such disability is removed.

§ 6585. Action for recovery of an estate. Limitation.

No action for the recovery of any estate sold by a guardian can be

maintained by the ward or by any person claiming under him, unless

it is commenced within three years next after the termination of the

guardianship or when a legal disability to sue exists by reason of

minority or otherwise at the time when the cause of action accrues

within three years next after the removal thereof.

§ 6586. More than one guardian, when. The court in its

discretion may appoint more than one guardian of any person sub

ject to guardianship. who must give bond and be governed and be

liable in all respects as a sole guardian.

§ 6587. Bonds run to the state. Except when otherwise

specially provided by this code all bonds and undertakings in any

wise required by the provisions of this code shall run to the state

of North Dakota as nominal payee and an action may be brought

and maintained on any such bond or undertaking by and in the name

-of any person injured by any violation of the provisions thereof.
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PRACTICE IN COUNTY COURTS YVITH INCREASED
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of l aw which may at any time be in force relating to the district

courts, and to civil and criminal proceedings therein shall relate also

to the county courts having increased jurisdiction and the rules of

practice of district courts shall be in force in said county courts.

unless inapplicable and except as herein otherwise provided.

§ 6589. Terms of court. The regular term of the county

court shall be held at the county seat, commencing at 9 o'clock A. M.

on the first Tuesday of each calendar month for the trial of such civil

and criminal actions as may be brought before such court.

§ 6590. Calendar. ‘ The county judge shall, on the first day of

each term, or as soon thereafter as may be, prepare a calendar of the

causes standing for trial at such term, placing the causes upon such

calendar in the ordcr in which the same are numbered on the docket

and setting the causes for trial upon convenient days during such

term: provided, that no cause shall be set for trial upon the first day

of said term without tl1e consent of all parties thereto.

§ 6691. Appeals from county court. In all actions brought

under the provisions of this chapter an appeal may be taken to the dis»

trict court of the county or to the supreme court, and if the appeal is

to the district court it shall be taken in the same manner as appeals

from justices court and if the appeal is to the supreme court it shall

be taken in the same manner and pursuant to the same rules as ap

peals from the district court; provided, that in civil actions when

the amount in controversy, exclusive of costs, is less than two hun

dred and fifty dollars an appeal to the district court only shall lie; and

provided, further, that an appeal to the district court shall not be

effectual for any purpose unless an undertaking is filed with two or

more sureties in a sum equal to the amount in controversy or to the

value of the specific property in controversy plus one hundred dollars.

§ 6592. Concurrent jurisdiction on appeal. Such county

courts shall have concurrent -jurisdiction with the district courts in

appeals from all final judgments of justices of the peace, police, city

or township justices, and the proceedings on such appeals shall be

the same as now or may hereafter be provided for appeals from judg

ments of justices of the peace to district courts.

§ 6593.‘ Cause certified to district court, when. In any

civil or criminal cause of which this court has jurisdiction, whenever

at any time before said cause is called for trial it shall appear to the

court by aifidavit, or if the court shall so order upon other testimony.

that a fair and impartial trial cannot be had in such court by reason

of the bias or prejudice of the judge or otherwise, the court shall

direct said cause and all papers and documents connected therewith

to be certified to the district court of the county wherein said county

court is held; and such papers shall be delivered to the clerk of the

district court at least one day before the first day of the next term

thereof and shall be placed upon the trial calendar and stand for trial

the same as cases originally commenced in the district court.
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§ 6594. Manner "of selecting jury. Juries in the county §1. c. 4:1. lass.

court shall be selected by the county jud e and summoned in the

same manner as is now provided by law or selecting juries before

justices of the peace; provided, that_ each party shall be entitled to

the same number of challenges as is now or may hereafter be allowed

in the district court in like actions.

§ 6595. New trials. The county court shall have authority to § .~<. --. 13, 1895.

grant new trials, affirm, modify or set aside judgments in actions tried

in such court upon a statement of the case prepared and settled in

the manner provided in the code of civil procedure.

§ 6596. May issue process. The several county courts shall § 9. <~. 4.1. 1895.

have power to issue all summons, citations, subpoenas, executions,

warrants and process authorized by law which may be necessary to

carry into effect any order, judgment or decree thereof, to compel the

attendance of witnesses or to can'y into execution the powers with

which they are vested.§ 6597. Service in other county. All writs, summons and l§ 10. 0. 4:1. 1895.

other process may be executed and served only in the county; pro

vided, that when there is more than one defendant and one of such

defendants has been served in the county, service may be made on

the other defendants in any county in this state.

6598. Continued causes. When for any cause the county §11..-.4:s.1ass.

ju _ e fails to attend at the commencement of any regular term or at

the time to which any cause is assigned for trial or at the time to

which any cause may be continued, the parties shall not be obliged

to wait more than one hour and if he does not attend within the hour

and no other disposition of the case is made by such judge, the parties

in attendance shall be required to attend at 9 o'clock A. M. of the

following day and if such judge shall not attend at that time, the

cause shall stand continued until the first day of the next regular

term.

§ 6599. Adjournment. The time for which any civil action §l2.c.43,1.\95.

may be adjourned shall be regulated by the county judge in the

exercise of a reasonable discretion; provided, that such action cannot

be adjourned over more than three regular terms of such court upon

the application of either part without the consent of the other. In

criminal actions if the defendzmt has been committed to jail, he must

be tried at the firstterm of su(,'n court held after such commitment.

If the defendant in a criminal action has given bail for his appearance,

his trial must not be postponed longer than until the third term after

such bail is given.

§ 6600. Bailifll The judge of the county court ma appoint a § 1:1. c.-l3,1.\*.‘.fi.

competent person as bailiff of the court, who shall hold is oflice at

the pleasure of the judge. Such bailifi shall have the same powers as

a constable and shall receive for his services the same fees as are

prescribed for constables and bailiffs.

§ 6601. Criminal jurisdiction. Concurrent jurisdiction, power §1.|.<-..43.1895.

and authority with the district court is hereby conferred and imposed

upon county courts having increased jurisdiction of all criminal

offenses of which the district court of said county has jurisdiction,

below the ade of felony, and of any person accused thereof, and to

hear, tr , etermine, pronounce judgment and sentence and take and

have a 1 necessary proceedings concerning or relating thereto as

provided by law. The necessary jurisdiction, power and authority is

hereby conferred and imposed upon the county court.
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6602-6607 PROBATE CODE. County Courts with

§ 15. c. 43. 1595.

§ 16.1-, 13. 1595.

§ 17. 1:. 13. 189.’).

,5} L‘. ('. 13. 1895.

,5 I9. (‘- 13. lbliil.

§ ‘Z0. 1‘. 1-'5. lbib.

§ 6602. Defendant bound over to. In any criminal action

or proceeding for any criminal offense of which the county court has

jurisdiction, any justice of the peace or other examining magistrate

having jurisdiction must admit to bail, bind over or commit for trial

the accused to the county court of such county and the information

shall be filed in such county court. If any person accused of a crim

inal otfense is so bailed, bound over or committed for trial to the

county court for a crime of which such court has not jurisdiction, such

proceeding shall not abate and such county court shall not lose juris

diction of such person and proceeding, but shall certify the same to

the district court of such county and such proceeding shall thereupon

be tried in the district court with the same force and effect as if such

action or proceedings had been originally commenced therein. If any

examining ma istrate shall at any time bind over a defendant to the
district court or an offense of which the county courtihas jurisdic

tion or if it shall appear by evidence or otherwise at any time to the

judge of the district court that the offense with which the defendant

is or should be charged is triable in the county court, the judge of

the district court may certify such cause and all proceedings relative

to any person accused of such offense to the county court of such

county for trial, determination and adjudication, and thereupon the

same and all the papers and files therein shall be transferred by the

clerk of the district court to the count court without any further

order or certificate and such cause shal thereupon be tried in the

county court with the same force and effect as if such cause had

originally been commenced therein.

§ 6603. Jury trial. In civil actions when the value in contro

versy or sum demanded exceeds fifty dollars, either party may demand

a jury trial, but such demand shall be made on or before the first day

of the term upon the calendar of which said cause appears. In crim

inal actions when the defendant is arraigned he shall be informed by

the court of his right to trial by jur and if he waives his right to a

jury trial, an entry to that effect sha l be made in the court minutes.

§ 6604. Warrant Of arrest. The county court in term time

or the judge in vacation may issue warrants of arrest for persons

against whom an information has been filed, shall fix the amount of

bail to be required of the accused and the clerk shall indorse the same

upon the warrant except when the'warrant is issued in term time.

when the same may be returnable forthwith and it shall not then be

necessary to fix the amount of bail until the accused is brought into

court.

§ 6605. Receive plea and pass judgment. The court may

receive the plea of guilty and pass judgment in term time or vaca

tion; if the accused waives a jury he may be tried by the court with

out a jury in term time upon notice being first given to the state's

attorney.

§ 6606. Preliminary examination. No preliminary examin

ation shall be necessary before trial in criminal actions in the county

court.

§ 6607. Assignment of counsel. In all criminal cases triable

in the county court when it is satisfactorily shown to the court that

the defendant has no means and is unable to employ counsel, the court

shall in such cases assign counsel for the defense and allow and direct

to be paid by the county in which said court is held a reasonable and

just compensation to the attorney or attorneys assigned for such ser
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Increased Jurisdiction. PROBATE OODE. §§ 6608-6613

vices as they may render; provided, however, that such compensation

shall not exceed twenty-five dollars in any one case.

§ 6608. Summons. The summons shall require the defendant

to file a copy of his pleading with the clerk of the county court within

ten days after the service of the summons exclusive of the day of

service.

§ 6609. Complaint filed, when. The complaint in any civil

action together with one copy for each defendant must be filed with

the clerk of the county court within five days after the issuance of

the summons in such action and any action in which the complaint

shall not have been filed in accordance with the provisions of this

section shall be dismissed on motion of the defendant. In no case

shall the defendant or his attorney be entitled to have a copy of the

complaint served upon him.

§ 6610. Answer or demurrer. -The defendant must file his

answer or demurrer with the clerk of the county court within ten days

after the service of the summons.

§ 661 1. Time of trial. VVhen the time to answer does not

expire at least ten days before the first day of the next term of court,

the cause shall stand for trial at the next succeeding term thereafter

without further notice to defendant.

§ 6612. Judgment lien. Any person having a judgment

rendered by the county court may cause an abstract thereof to be

filed in the ofiice of the clerk of the district court in any count in

the state and when such abstract is filed in the office of the cler of

the district court and docketed as a judgment, such judgment shall

be a lien upon all real estate in the county belonging to any of the

defendants against whom such judgment is rendered. Execution on

any judgment shall issue out of the county court attested in the

name of the judge and sealed with the seal of the court. Execution

may be issued to any county where an abstract of such judgment is

docketed; before such execution shall be levied, it shall have indorsed

thereon by the clerk of the district court of such county the day and

hour when such abstract was filed and the amount due thereon.

§ 6613. Clerk of district court ex oflicio clerk of county

court. In all counties having county courts with civil and criminal

jurisdiction, having a population of less than eighteen thousand in

habitants, the clerk of the district court shall be clerk of the county

court in the same county and shall have the care and custody of all

books and papers belonging to such county court which relate to or

have any connection with any actions or proceedings commenced in

such court by reason of its having increased civil and criminal juris

diction conferred upon it. Such clerks of the district court and their

deputies shall perform all the duties of the clerks of such courts in all

actions and proceedings commenced in the county courts by virtue of

its enlarged jurisdiction in the same manner as they are required to

perform the duties of the clerks or deputy clerks of the district courts,

so far as the provisions of law relating to that subject are applicable.

and may demand and receive the same fees and compensation there

for except that they shall be entitled to receive no per diem for attend

ance in court, The judge of the county court, having increased juris

diction in counties having a population of eighteen thousand or more,

shall have power to appoint a clerk of such court, whose duties and

powers shall be as nearly as may be the same as those of clerks of

g 21.:-.43.1$9.'s.

§ 2'2. 1'. -13. 159?».

§ 23. 0. 43. lP<9.'1.

§ 2-1. c. 13. 1595.

§ 2-". 1'. -83, 1595.

g 26. 1-. 43. nan.
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§§ 6614-6617
PROBATE CODE. County Court.

§ 27, ('. 43, 1595.

§ 28. c. 43- 1895.

§ 29. c. ax. 1595.

§ 30. ('. 43, 1895.

district courts. Such clerk shall hold his ofiice during the pleasure

of the judge a pointing him and shall receive a sala of one thou

sand two hun ed dollars a year. He shall charge an receive for all

acts performed b him the same fees and commissions as are allowed

to clerks of the istrict courts. He shall keep a true account of all

fees and commissions received by him in a book of record to be kept

for that purpose and on the first of each calendar month shall pay the

same to the treasurer of the count .§ 6614. Population, how dletermined. The county auditor

or county clerk shall determine the population of his county b_v

multiplying by five the total vote cast in the last general election of

county oflicers and the result shall be taken as the population of

_ such county.

§ 6615. Salary of judge. As compensation for their services

under this act there shall be allowed and paid to the judges of county

courts havin civil and criniinal jurisdiction in all counties having a

population o eighteen thousand inhabitants the sum of two thou

sand five hundred dollars per annum, and in counties having less

than eighteen thousand inhabitants the sum of two thousand dollars

per annum pa able monthly by such county.

§ 6616. recess, by whom served and compensation. All

writs and process in county courts may be served by a constable as

well as a sheriff and when served by a constable he shall be entitled

to the same fees as the sherifl’ receives for like service.

§ 6617. Court stenographer. The judge of any county court

having civil or criminal jurisdiction is authorized in his discretion to

appoint a court stenographer of such court. Such stenographer shall

qualify in the same manner and his duties and compensation shall be

the same as the court stenographer of a district court; such compensa

tion shall be paid in the same manner as that of the court stenographer

of the district court; provided, that such court stenog'rapher shall

not be appointed in any county having less than eight thousand

inhabitants, unless the board of county commissioners shall first

authorize such appointment.
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JUSTICES’ coma.

C H A P T E R l .

TITLE AND APPLICATION OF CODE.

§ 6618. Title. This act shall be known as the justices’ code

of the state of North Dakota.

§ 6619. Application Of code. The provisions of this code

are applicable throughout the state to all justices of the peace now

in oflicc or hereafter chosen, and to every police magistrate acting

ex oificio as justice of the peace.

CHAPTER 2.

GENERAL POWERS OF JUSTICES OF THE PEACE.

§ 6620. omce Of justice, where. ~ Every justice of the peace

shall keep his office and hold his court at a place by him selected,

which must be within the county, civil township, city or town as the

case ma be in which he may have been elected or appointed.

§ 66 1. Court always open. Clerk. A justice’s court is

deemed to be always open and every judicial act of a justice is deemed

to be the act of the court. A justice is his own clerk, but when

required by law to reduce testimony to writing, he may employ a

clerk for that purpose.

§ 6622. Powers Of. Subject to the provisions hereinafter con

tained, each justice of the peace has power and authority to hold a

court, maintain order and decorum and take cognizance therein

accordin to law of all actions or other judicial proceedings within

his juri iotion and hear, try and determine the same or make such

orders therein as may be prescribed by law and to issue in such action

or proceeding all lawful process which may be necessary or proper,

and require and enforce obedience thereto.

1. c. 129. 1&1.

6. art. 10. c.

73, 1837.

am‘<|.

§ 1. Jus. (‘.

am‘~l.

§ 1. .|l_1>'. (‘.

am <1.

§§I7. -lus. C.

am'd.
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§§ 6623-6627 JUSTICES' CODE. General Powers

gg 2,:;i._.1us-.<'. § 6623. Jurisdiction. Justices of the peace and their courts

a 1‘ ‘f;,,§5Ii_‘b91' have jurisdiction in all civil actions when the amount in controversy

exclusive of costs does not exceed two hundred dollars; but in no

case do they have jurisdiction when the boundaries of or title to real

estate comes in question. Subject to the foregoing restrictions the

jurisdiction of each justice of the peace extends to the following

actions and proceedings: _

1. An action for the recovery of money only when the sum for

which judgment is demanded does not exceed two hundred dol

lars. In appl ing this subdivision a counterclaim is to be deemed a

separate and 'stinct action.

2. An action to recover possession of personal property or its

value, when the value of the property together with the sum if any

demanded as damages does not exceed two hundred dollars.

3. An action given by statute to foreclose or enforce a lien upon

chattels, or trespassing animals, when the amount of the lien or

damages claimed does not exceed two hundred dollars.

4. An action for forcible detainer of real property irrespective of

value, when the amount demanded therein for rents and profits or

dama es does not exceed two hundred dollars.

5. gfhe entry of judgment by confession without action for an

amount not exceeding two hundred dollars upon the statement of a

defendant authorizing judgment in a justice’s court.

ga. .113» c. § 6624. Criminal jurisdiction. The jurisdiction and author

‘"“"‘ ity of justices of the peace to prevent the commission of public

offenses, to institute searches and seizures, to require the arrest and

detention of persons charged with crime, to require and accept bail

"and otherwise act as magistrates in matters of crime is prescribed

by the code of criminal procedure. Each justice’s court has also

jurisdiction and authority coextensive with the county or judicial

subdivision to hear, try and determine every criminal action in which

the offense charged is punishable by a fine not exceeding one hun

dred dollars or by imprisonment in the county jail for a period not

to exceed thirty days or by both such fine and imprisonment, and

every other criminal action in which jurisdiction is specially con

ferred b law.

_: 10a. ._!u>. 1'. § 66 5. Code of civil procedure, how far applicable. The

""“ "' provisions of the code of civil procedure shall govern the proceedings

in justices’ courts as far as applicable when the mode of procedure is

not prescribed by this code, but the powers of justices’ courts are only

as herein prescribed.

§ 9:-. J_u.~‘. c. § 6626. Process without blanks. Every summons, execution

""“‘l' or other process issued by a justice of the peace except a subpoena

must bedissued without a blank left to be filled by another. otherwise

it is voi .

§ .I_u~. 1'. 6627. Docket, entries in. Every justice of the peace shall

“"' "' keep a docket in which shall be entered in continuous order with the

proper date and at the time whep each act is done:

1. The title of each action or proceeding.

2. The object of the action or proceeding.

3. The issuance of process stating the particular process issued.

when retumable, and the return of the officer.

4. The appearance of the parties either with or without process.

the manner in which they appear or their nonappearance according

to the facts.
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General Powers. JUSTICES’ CODE. §§ 6628-6632

0. A brief minute referring to every pleading or other paper,

motion filed in writing, and a concise statement of each pleading or

motion made orally.

6. Every ruling or decision of the court upon the pleadings or

upon the motion or application of a party.

7. Every postponement stating upon whose application and to

what time.

8. The demand for trial by jury, by whom made, the agreement

of the parties if any respecting the jury, the order for the jury, the

issuance of a venire, to whom delivered and the time appointed for

the retum of the jurors and for trial.

9. The return of the venire and the names of the jurors who are

impaneled and swom.

10. The names of all witnesses sworn and at whose request.

11. The verdict of the jury when received, or if they are dis

charged for failure to agree, the fact of such discharge.

12. The judgment of the court, separately stating the amount

taxed and allowed as costs.

13. The stay of execution if a stay is taken.

14. The giving of an abstract to be filed in the district court.

15. The issuing of execution, when and to whom issued, the

renewal thereof if any and the return of the oflicer.

16. A statement of all moneys received by the justice upon the

judgment, from whom received and the disposition made of the same.

17. A minute of the appeal referring to the notice, undertaking

and other papers therein.

18. Every other matter or proceeding required to be entered by a

special provision of statute.

§ 6628. Docket, evidence of. A justice's docket is deemed

true and correct as to all matters appearing therein as required by

law and cannot be disputed in a collateral proceeding. The docket

or a duly certified transcript thereof is competent evidence of the

matters to which it relates.

§ 6629. Docket to be indexed. A justice must keep an

alphabetical index to his docket, in which must be entered the names

of the parties to each judgment with a reference to the page of entry.

The names of the plaintiffs must be entered in the index in the

alphabetical order of the first letter of the family name.

§ 6630. Docket to be deposited withsuccessor. Every

justice of the peace upon the expiration of his term of oflice must

deposit with his successor his otficial dockets and all papers filed in

his otfice, as well his own as those of his predecessors or any other

which may be in his custody to be kept as public records.

§ 6631. Docket, where deposited when vacancy occurs.

If the ofi-ice of a justice becomes vacant by his death, removal or

otherwise before his successor is elected and qualified, the docket

and papers in possession of such justice must be deposited in the

ofiice of some other justice in the township or county to be by him

delivered to the successor of such justice.

§ 6632. Jurisdiction of successor. Any justice, with whom

the docket of his predecessor or of any other justice, is deposited as

hereinbefore provided has the same jurisdiction of all actions and

proceedings entered in such docket and may exercise the same

powers therein as if originally commenced before him.

§358, Jus. U.

am’d.
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gwawu JUSTICES’ CODE. Procedure

§ 4. Jus. L‘.

am’d.

§ 13. .h1.~. (‘.

am'\l.

§l1. Jus. (‘.

am‘d.

§1. c.89.1>~1.

am'd.

,5 1-I. .Iu~*. (‘.

um'<I.

C H A P T E R 3.

PRQC-EDURE IN CIVIL ACTIONS.

ARTICLE 1.—COMMEI\‘CEMENT or AN ACTION.

§ 6633. Actions, where commenced and tried. The

county in which a civil action in a justice’s court must be commenced

and tried is as follows:

1. An action of forcible detainer or for trespass or other injury to

real property, or an action to recover specific personal propert , or to

foreclose or enforce a lien upon chattels or trespassing anima s must

be brought in the county in which the subject of the action or prop

erty upon which the lien is claimed is situated.

2. An action to recover a penalty or forfeiture prescribed by

statute or to recover of ‘a public oflicer, or his deputy, agent or surety

fora violation of oflicial duty or an act done by color of his ofiice

must be brought in the county in w ich the cause of action arose.

'3. Every other action must be tried in the county in which the

defendant or one of several defendants resides or is served with sum

mons, or in which a warrant of attachment is levied on property of

the defendant except as provided in the next subdivision.

4. An act.ion upon a contract stipulating for payment at a par

ticular place may be brought in the county in which such place is

situated.

§ 6634. Minor’s appearance, how made. The parties to a

civil action are the same as in the district court, but when a minor is

a party he must prosecute or defend by guardian. If he has no gen

eral guardian, a. special guardian must be appointed by the court. A

special guardian may also be appointed in any case in which it ap

pears to be for the benefit of the minor. If the minor is plaintiff, the

appointment must be made before issuing the summons. If the

minor is defendant, the appointment shall be made at or before the

time for answering. If the minor is not less than fourteen years of

age, he may select the person to be appointed otherwise such selec

tion may be made by a relative or friend or by the court.

§ 6635. Action, how commenced. An action in a justice-‘s

court is commenced by the issuance of a summons or by the volun

tary appearance and pleading of the parties. An appearance for any

purpose except to intcrpose or maintain an objection to the jurisdic

tion assumed under the process is a voluntary appearance.

§ 6636. Surety for costs, how given. Nonresidents. The

justice shall in all cases, when plaintifi is a nonresident of the state or

a corporation before issuing a summons, require of the plaintitf sulfi

cieut surety for costs. The surety must be a resident of the county.

His obligation shall be complete by simply indorsing the summons

or signing his name on the complaint as security for costs. In all

other cases the justice may in his discretion require surety for costs.

§ 6637. Summons, What to contain. The style of the sum

mons shall be “The State of North Dakota.” It must be addressed

to the defendant and be signed by the justice and shall contain:

1. The name of the county and the title of the court in which the

action is commenced and the names of the parties thereto.
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Procedure. JUSTICES’ CODE. §§ 6G38»6643

2. A direction that the defendant appear and answer the com

plaint of the plaintiff before the justice at his office at a time and

place therein specified.

3. A sufficient statement of the cause of action to apprise the

defendant of the nature thereof.

-1. A notice that unless the defendant shall so appear and answer,

the plaintiff will take judgment against him for a sum stated or other

relief specified in the summons.

§ 6638. Attorney’s name on summons. If the plaintiff

appears by attorney the name of the attorney must be indorsed on

the summons.

§ 6639. Time for defendant’s appearance. The time speci

fied in the summons for the appearance of the defendant shall be not

less than thrcc nor more than fifteen days from the date on which it is

issued.

§ 6640. Summons, how served. The summons may be served

by a sheriff, constable or any other person not a party to the action,

and must be served and returned with proof of service in the manner

prescribed for personal service of summons by the code of civil pro

cedure unless service is made by publication as provided in this code.

§ 6641. Summons in other counties, how served. In

every action triable in the county, as prescribed by the first, second

and fourth subdivisions of section 6633, the summons _may be served

in any county of the state. In other actions the summons cannot

be served on a defendant out of the county of the justice by whom it

was issued except:

1. V\"hen the action is upon the contract or obligation of two or

more parties. one of whom resides in the county and is served therein_

2. \Vhen an attachment issued in the action is levied on property

of the defendant within the county.

§ 6642. Service, how made.

the summons to the defendant in person Within the county must be

made at least three days before the time fixed for the appearance of

the defendant. Service elsewhere or personal service in any other

mode must be made at least seven days before the time fixed for the

appearance of the defendant.

§ 6643. Service by publication. In an action to foreclose or

enforce a lien upon chattels or trespassing animals, or an action in

which an attachment has been levied on personal property of the

defendant within the county, if the summons is returned not served,

the plaintiff may at the time therein specified for answering apply

for and receive a second summons directing the defendant to appear

and answer at a specified time not less than twenty-five nor more than

thirty days from the date thereof. Such application must be made

upon a verified complaint alleging the lien or levy relied on and

demanding that the property be applied to the satisfaction of his

claim, and must be supported by affidavit, stating that to the best

knowledge, information and belief of the person making it, personal

service of the summons cannot be made upon the defendant within

the state and stating his post office address or the fact that the same

is not known. The summons must be substantially in the following

form filling blanks according to ,the facts:

Service by delivery of a copy of

§ 1-l». -Ills. (Y.

§§15.3R. Jus. C.

am‘1l.

§ 1. c. 139. l&'<5.

anrd.

§ 16. .Iu_<. (1.

am'd.

E 17, Jus. (‘-.

§ l. c. 34. Sp.

lt<8;i..

§ 2, c. 1%. 1:-es.

amkl.
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§§ 6644-66-17 JUSTICES-' CODE. Jurisdiction.

,5 12. -lus. L‘.

am‘<l.

1; le. -Ins. (‘.

§ H. Jns. 1,‘.

am'<l.

,5 NIL .|||.~. (‘.

am':l.

State of North Dakota, /
County of . . . . . . . . . . . . . SS

C. D., plaintiff,

vs.

E. F., defendant.

The state of North Dakota to said defendant:

By this second summons herein you are directed to appear

before me at my office in (designating the place) at . . . . . . . . .o’clock

. . .M. of the. . . .day of . . . . ..18. . ., there to answer the complaint of

C. D. against you, alleging (here give a sufficient statement of the

In Justice Court,

Before . . . . . . . . . . . . . . . . . J. P.

‘cause of action to apprise the defendant of the nature of the plaintiff's

claim and the particular property in question), and demanding (here

state the demand); and ou are notified that unless you so appear and

answer the plaintiff wi l take judgment against you accordingly.

Given this. . . . .day of... .18.. .

(Oflicial signature of the justice.)

The justice shall indorse on the summons a direction to the effect

that it may be served by publication in some newspaper of the county

naming it, or in some newspaper elsewhere in the state if none is pub

lished in the county. Service of the summons may be made by publi

cation of the same in one issue of said newspaper each week for three

successive weeks, the last publication bein at least three days before
the time at which the defendant is directe(gi to appear, and by forth

with mailing a copy of the summons postage paid and directed to the

defendant at his post office address, unless it is stated in the aflidavit

that his address is unknown. But personal service of the summons

on the defendant at any place in or out of the state, if made at least

ten days before the time at which he is directed to answer, is equiva

lent to service by publication and mailing. The proof of service

énust be made by affidavit of some person having knowledge of the

acts.

ARTICLE 2. —‘~\APPEARAN(JE. Posreossnasr AND CHANGE or V1::<ra.

§ 6644. Appearance, in person or by attorney. In a jus

tice’s court the parties may appear and act in person or by attorney

and any person may act, as attorney except a practicing attorney, or

other person occupying ‘the same room in which the justice has his

office, or a person employed in serving the summons or venire.

§ 6645. One hour for appearance. The parties are entitled

to one hour in which to appear after the time stated in the summons

or any time fixed for further proceedings in the action and neither

party is bound to wait longerfor the other.

§ 6646. Trial, when commenced. If neither party appears

within the time limited by the preceding section, the action shall be

deemed discontinued and therc shall be no further proceedings

therein unless by the consent of both parties; if both parties appear.

the case may be called when theyi appear, but if only one or more of

the parties appear, the case shall not be called until the expiration of

the hour and in either case shallbe disposed of as hereinafter pre

scribed. Y

§ 6647. Other justice called}, when. In case of the sickness

or other disability or necessary absence of a justice, on a return of

a summons or at the time appoiihted for a trial. another justice
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of the same township or county may at his request attend in his

behalf, and thereupon is vested with the power for the time being of

the justice before whom the summons was returnable. In that case

the proper entry of the proceedings before the attending justice sub

scribed by him must be made in the docket of the justice before

whom the summons was’ returnable. If the case is adjourned, the

justice before whom the summons was returnable may resume juris

diction.

§ 6648. Postponements. The court may of its own motion or

on application of a party postpone the hearing or trial:

1. For not exceeding one day if at the time specified in the sum

mons or order of the court, the justice is sick or engaged in the trial

of another action. ,

2. For not exceeding two days, if by amendment of a pleading or

allowance of time to plead or amend, a postponement is rendered

necessary.

3. For not exceeding three days, when a jury is required for the

trial of an issue of fact. .

4. For not exceeding thirty days, when a second summons is issued

as prescribed by section 6643 of this code.

§ 6649. Postponement by consent. The court may, by con

sent of the parties given in writing or in open court, postpone the

trial to a time agreed upon by the parties.

§ 6650. Postponement by application. The trial may be

postponed upon the application of either party for a period not exceed

ing sixty days: _

1. The party making the application must prove by his own oath

or otherwise, that he cannot for want of material testimony, which he

expects to procure, safely proceed to trial and must show in what

respect the testimony expected is material and that he has used due

diligence to procure it and has been unable to do so.

2. The party making the application must, if required by the

adverse party, consent that the testimony of any witness of such

adverse party, who is in attendance, may be then taken by deposition

before the justice and that the testimony so taken may be read on the

trial with the same effect and subject to the same objections as if the

§ 45. Jus. (‘.

:\m’(l.

witness was produced; but the court may require the party making '

the application to state upon affidavit the evidence which he expects

to obtain; and if the adverse party thereupon admits that such evi

dence would be given and agrees that it be considered as actually given

on the trial or otfered and overruled as improper, the trial must not be

postponed.

3. If the trial is postponed, the depositions of witnesses residing

out of the county or state may be taken either upon commission

issued by the justice or upon notice to take depositions in the same

manner as is provided by the code of civil procedure; and such depo

sitions shall, when completed, be directed to the justice and be pub

lished b the justice in the same manner as depositions are published

by the c erk of the district court.

§ 6651. Postponement, time of. No postponement shall be

granted as prescribed in the preceding section for more than five days.

unless the party applying for the postponement files an undertaking

executed by a sutficient surety approved by the justice to the effect

that he will pay to the adverse party all costs which he shall recover

in the action. If the application is made by the defendant in an

§§:&s. £8. -Ins. (‘-.

am '41.
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action of forcible detainer, the undertaking must be to the effect that

the surety will pay to the plaintiff whatever sum he shall recover in

the action including all rents and profits that shall accrue to him

during the postponement. '

§ Y». -In-= 11 § 6652. Change of venue. The court may at any time before

the trial, on motion, change the place of trial in the following cases:

1. When it appears to the satisfaction of the justice before whom

the action is pending by afiidavit of either party that such justice is a

material witness for either party.

2. When either party makes and files an aflidavit that he believes

he cannot have a fair and impartial trial before such justice by reason

of the interest, prejudice or bias of the justice.

3. When from any cause the justice is disqualified from acting.

4. VVhen the justice is sick or unable to act.

=~ a. .Iu.~'._ (‘. § 6653. Place Of tria.1. One change. The place of trial can
il " °' ii‘ mi" not be chan ed on motion of the same party more than once. When

the court 0 ers the place of trial to be changed, the action must be

transferred for trial to a justice’s court the parties may agree upon,

and if they do not so agree, then to the next nearest justice’s court in

the same county.

.-_. <'._ § 6654. Proceedings on change of trial. Jurisdiction.

" From the time the order changing the place of trial is made, the

court to which the action is thereby transferred has the same juris

diction over it as thou h it had been commenced in such court. After

an order has been ma e transferring the action for trial to another

court the following proceedings must be had:

1. The justice ordering the transfer must immediately transmit

to the justice of the court to which it is transferred, on payment by

the party applying of one dollar for the transcript, all the papers in

the action together with a certified transcript from his docket of the

proceedings therein.

2. Upon the receipt by him of such papers the justice of the

court to which the case is transferred must issue a notice stating

when and where the trial will take place, which notice must be served

upon the parties at least one day before the time fixed for trial, unless

such notice is waived by consent of the parties entered on the docket.

ARTICLE 3.—PLEADINGS am) Issues.

§ 19. .I_u.~. 4-. § 6655. Pleadings, What constitute. A pleading in a jus

‘"“ "' tice’s court is not required to be in any particular form, but must be

so expressed as to enable a person of common understanding to know

what is intended. The pleadings may be oral or written and need

not be ,verified unless otherwise specially prescribed.

.=' :0. .|_||~. 1*. § 6656. Pleadings, order Of. The pleadings are as follows:
“"' ‘L 1. The complaint of the plaintifl’.

2. The demurrer of the defendant to the complaint.

3. The answer of the defendant to the complaint.

4. The demurrer of the plaintiff to the answer.

The reply of the plaintifi’.

(5. The demurrer of the defendant to the reply.

§ as-. .|_u-. 1'. § 6657. Issues, how classified. An issue arises upon the

“'" "' pleadings when a fact or conclusion of law is maintained by one party

and controverted by the other. Issues are of two kinds:
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1. Of law; and,

2. Of fact.

§ 6658. Issues of law. An issue of law arises upon a demurrer § :0. .1315. 0.
to the complaint, answer or reply or to some part thereof. M" ‘L

§ 6659. Issues of law, determined by court. Issues of law § 52. .1}... <1.
must be determined by the court and be disposed of in the order in 3'“ d‘

which they are presented before the trial of an issue of fact.

§ 6660. Complaint. The complaint is a concise statement of §21. .1315. u.
the facts constituting the plaintilf’s cause of action with ademand for am ‘L

judgment, specifying the sum of money or the relief claimed.

§ 6661. Demurrer, When. The defendant may before answer- 5 ‘:2. .l_ns. 1".

ing demur to the complaint or to any cause of action therein alleged 8"“ ‘L

upon one or more of the grounds enumerated in section 5268 of the

code of civil procedure. \Vhen any of the matters therein enumerated

do not appear upon the face of the complaint. the objection may be

taken by answer.

§ 6662. Proceedings after demurrer. If a demurrer to the :-.>-. .m.~. <~.

complaint or to any cause of action therein is sustained, the plaintiff

-may amend within such time not exceeding two days as the court

allows. If the demurrer is overruled, the defendant must answer

forthwith.

§ 6663. Answer. The answer may contain a general denial of § ax. .m.-. <2

each allegation of the complaint or any distinct cause of action therein,

or a specific denial of one or more of the material allegations thereof.

It may also state in a plain and direct manner new‘matter constitut

ing one or more defenses or counterclaims cognizable in a justice’s

court.

§ 6664. Demurrer to answer. The plaintiff may demur to §-24. .1315. c.
the answer, or to the new matter alle ed therein because it does not am d‘

state facts suflicient to constitute a efense or counterclaim, as the

case may be.

§ 6665. Proceedings after demurrer. If the demurrer is §2.'s. J_ll.\‘. <-_

sustained, the defendant may amend his answer within such time not “'" ‘L

exceeding two days as the court allows. If the demurrer is overruled

the plaintiff may reply forthwith but no reply is necessary except to

a counterclaim.

§ 6666. Amendments, when allowed. Either part may be 9-as. .1}... (‘.
allowed to amend his pleading at any time before the conc usion of am ‘I’

the trial or on appeal, if substantial justice will be promoted thereby,

but when an amendment is offered after issue joined and it appears

to the satisfaction of the court that a postponement will become

necessary to the adverse party in consequence of such amendment,

the court shall allow the amendment only upon payment of costs to

the adverse party in such sum as may be deemed just.

§ 6667. Demurrer to amended pleading. When a pleading § 2:. .1...-. (‘.

is amended the adverse party may demur, answer or reply forthwith,

or within such time not exceeding two days, as the court allows.

§ 6668. Genuineness of exhibits, how admitted. If the § 61, Jus. 1'.

plaintiff annexes to his complaint or files with the justice at the time

of issuing the summons the original or a copy of the promissory

note, bill of exchange or other written obligation for the payment of

money upon which the action is brought, the defendant is deemed to

admit the genuineness of the signature of the makers, indorsers,

guarantors, acceptors or assignors thereof, unless he specifically

denies the same in his answer and verifies the answer by his oath.
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§ 6669. Pleading-s to be in writing; when to be verified.

The pleadings must be in writing, and in an action of forcible

detainer or an action to recover damages for an injury to real prop

erty must be verified. No issue arises upon an allegation of title or

boundary set forth in the complaint in such action unless the same is

specifically denied in the answer.

§ 6670. Title to real estate. A question of title or boundary

to real estate cannot be determined in a justice’s court and when such

question arises upon a material issue joined as prescribed in the pre

ceding section, the justice must order a dismissal of the complaint

and render jud ment against the plaintiff for costs. When the ques

tion is not disc osed by the issue, but is manifested by controversy i11

the evidence as to a fact which is material to the plaintiff’s case

under a denial in the answer, the justice must discontinue the trial

and order a dismissal of the complaint, specifyin the reason for such

dismissal and ive judgment against the plainti ' for costs, to which

end he may ta e the case from a jury if necessary.

§10..m.-. C. § 6671. Title to real estate. District court. The defen

’"“"l‘ dant may, with or without other matter of defense, set forth in a veri

fied answer facts showing that the title or boundary to real estate will

come in question as a defense to the action or any distinct cause of

action alleged in the complaint and may thereupon have the same

transferred to the district court for the purpose of enabling him to

maintain his defense by paying the justice a fee of one dollar for

making a transcript and filing an undertaking executed b sufiicient

sureties to be approved by the justice, to the effect that e will pay

all costs that may be adjud ed against him in the district court not

exceeding one hundred dol ars. When the foregoing requirements

are complied with the justice must immediately transfer the action

accordingly and certify the pleadings and other papers with a tran

script of his docket showing the reason of such transfer to the dis

trict court of his county, but if the action _is transferred in part only,

he must retain copies of the original papers. The district court

acquires jurisdiction from the time when the papers are filed with

the clerk and the action is deemed to be at issue therein ten days

after the docketin . In other respects the proceedings therein shall

be the same as if t e action was originally commenced in that court.

ARTICLE 4.— PROVISIONAL Rnmanms.

§ -».-. .l_u.~'. c. § 6672. Attachment, writ of, when issued. In a case men

‘““ ‘l’ tioned in section 5352 of the code of civil procedure, a writ to attach

the personal property of the defendant may be issued by the justice

at the time of or after issuing the summons and before answer on

receiving an affidavit by or on behalf of the plaintiff, stating the same

facts as are required to be stated by the affidavit specified in section

5356 of the code of civil procedure.

,e 29. Jps. 0. § 6673. Undertaking for attachment. Before issuing the

‘"“ "' writ the justice must require a written undertaking on the part of the

plaintiff with two or more sufficient sureties, in a sum not less than

fifty nor more than three hundred dollars to the effect that if the

defendant recovers judgment, the plaintiff will pay all costs that may

be awarded to the defendant and all damages which he may sustain

by reason of the attachment not exceeding the sum specified in the.

undertaking.
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§ 6674. ' Requisites of the writ. The writ may be directed to

the sheriff or any

attach and safely keep all the personal property of the defendant

within his county not exempt from execution, or so much thereof as

may be sufiicient to satisfy the plaintilf’s demand, the amount of which

must be stated in conformity with the complaint, unless the defendant

gives him security by the undertaking of two sufficient sureties in

an amount sufficient to satisfy such demand besides costs, in which

case to take such undertaking.

§ 6675. Service and return of writ. The writ may be served

by the sherifl’ or any constable of the county in which it is issued

and retumed in the same manner as warrants of attachment are served

and returned in actions in the district court and with the same force

and effect.

§ 6676. Claim and delivery, proceedings in. In an action

to recover possession of personal property the plaintiff may, at the

time of issuing the summons or at any time thereafter before answer,

claim the delivery of such property to him; and article 2 of chapter

9 of the code of civil procedure is applicable to such claim when

made in justices’ court, the powers therein given and duties imposed

on sheriffs being extended to constables and the word “justice”

substituted for “judge." ‘

ARTICLE 5.——FORCIBLE DETAINEB.

§ 6677. Forcible detainer, when maintainable. This action

is maintainable:

l. \Vhen a party has by force, intimidation, fraud or stealth

entered upon the prior actual possession of real property of another

and detains the same.

2. When a party after entering peaceably upon real property

turns out by force, threats or menacing conduct the party in

possession; or,

3. VVhen he by force, or by menaces and threats of violence

unlawfully holds and keeps the possession of any real property

whether the same was acquired peaceably or otherwise; or,

4. l/Vhen a lessee in person or by subtenant holds over after the

termination of his lease or expiration of his term, or fails to pay his

rent for three days after the same shall be due; or,

5. \Vhen a party continues in possession after a sale of the real

property under mort age, execution, order or any judicial process

after the expiration o the time fixed by law for redemption and after

the execution and delivery of a deed.

6. VVhen a party continues wrongfully in possession after a

judgment in partition or after a sale under an order or decree of

a county court. .

§ 6678. Notice to quit. In all cases arising under subdivisions

4, -5 and 6 of the preceding section, three days' written notice to quit

must be given to the lessee, subtenant or party in possession before

proceedings can be instituted, and may be served and returned in like

manner as a summons is served and returned.

§ 6679. Legal representative may bring action. The legal

representative of a person who might have been plaintiff if alive may

bring this action after his death.

constable of the county and must require him to ,

§ :11, Jus. 0.

am‘d.

§ :11. Jus. (3.

§ :34. Jus. (Y.

g zn, Jns. ('.

§ 36. Jus. C,

I
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§ 2. C. 87. 1881.

am’d.

551. -Ins. (‘.

am'd.

§ 53. Jus. C.

am'd.

§ 5-'5. Jus. (.'.

:un‘d.

- eit er party may demand a trial by jury on depositing

§ 6680. No joinder of action. Counterclaini. An action

under the provisions of this article cannot be brought in connection

with any other except for rents a11d profits accrued or damages aris

ing by reason of the defendant's possession. No counterclaim can

be interposed except as a set-ofi to a demand made for damages or

rents and profits. <

ARTICLE 6.—TRIAL or Issuas or Facr.

§ 6681 . Issues of fact. An issue of fact arises:

1. Upon a material allegation in the complaint controverted by

the answer, or,

2. Upon new matter in the answer not admitted in the reply-, or,

3. Upon new matter in the reply. -

§ 6682. Issue of fact, how tried. Issues of fact must be tried

by jury unless a jury is waived. YVhen a jury is waived, the court

must try the issues, hear the allegations and proofs of the respective

parties and render judgment thereon.

§ 6683. Trial, commences when. Subject to the provisions

of article 2 of this chapter the trial must commence as soon as the

issues are joined or as soon as the jury is impaneled, and continue until

concluded without an intermission for more than twenty-four hours

at any one time; if either party fails to appear at the time fixed for

the trial, it may proceed at the request of the adverse party.

§ 6684. Jury, how waived. A jury is waived:

1. If neither party before the commencement of the trial demands

a jury as prescribed in the next section.

2. If either party fails to appear at the time fixed for the trial.

6685. Jury, deposit for. When an issue of fact is joined.

with the

justice a sum sufficient to pay the jurors their fees for one day's

attendance.

§ 6686. Jury, how composed. The jury shall be composed of

six residents of the county having the qualifications of jurors or of

any number less than six if the parties so agree, who shall be

selected, summoned and impaneled as hereinafter prescribed.

§ 6687. Jury, how drawn. Unless the persons to be sum

‘ moned are named in the agreement of the parties, the justice shall

write down the names of eighteen residents of the county competent

to sit as jurors, and from the list so prepared, the parties alternately.

beginning with the party demanding the jury, shall strike out one

name eac 1 until there remains only the number required to consti

tute the jury. If either party refuses to strike out a name the justice

shall act for him. The justice shall thereupon issue his venire to

the sherifi’ or any constable of the county commanding him to sum

mon the persons so selected or agreed upon, as the case may be, to

appear forthwith or at a fixed time and place stated therein, to serve

as ]11l‘OI‘S in the trial of the action.

§ 6688. Jury, venire how served. The oflicer shall, without

unnecessary delay, serve the venire upon each of the persons therein

named by reading the same to him and shall state in his retum the

name of each person served and the name of each person who cannot

be found. A person disobeying a venire may be compelled to appear

or be punished for a failure to appear in the same manner as a witness

who disobeys a subpoena.
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§ 6689. Talesmen. If the persons so summoned do not all

appear at the proper time, the justice must require the absentecs to

‘be brought in o_r cause others to be substituted or if any person

appearing as a juror is excused for legal cause before the jurors are

swom to try the issue, others must be substituted until the required

number of jurors is obtained. The persons so required must be

selected and summoned forthwith as hereinbefore prescribed from a

list containing three times as many names as there are jurors to be

substituted.

_ 6690. Jurors, examination of. Upon the appearance of a

su cient number, the jurors must at the request of either party be

first sworn to answer truly all questions that may be propounded to

them by the court or by the parties as to their qualifications to sit as

jurors in the trial of the action and may thereupon be examined

accordingly.

§ 6691 . Challenges, h0W tried. Challenges to individual

jurors are allowed for the same causes as in a civil action in the dis

trict court, but must be taken before the jurors are sworn to t.ry the

issue, and every challenge must be tried in a summary manner by

the justice on the examination of the juror or other witnesses under

oath.

§ 6692. Oath of jury As soon as a sufficient number are

secured and accepted, the justice shall administer to the jurors the

following oath: “ You, and each of ou, do solemnly swear (or

afiirm as the case may be) that you wil well and truly try the mat

ters in issue between the plaintiff and defendant and a true verdict

rendered according to the evidence.” '

§ 6693. Duty of jury. After the jurors are sworn to try the

issue, they must sit together and hear the allegations and proofs of

the parties, which must be delivered in public in the presence of the

justice and as nearly as may be in accordance with the practice in

the district court.

§ 6694. Jury, when discharged. The jury cannot be dis

charged after they are sworn until they have agreed upon and returned

their verdict, unless for good cause the court sooner discharges them.

§ 6695. Questions of law, how decided. The justice must

decide all questions of law arising in the progress of the trial, but

must not instruct the jury upon the law of the case, nor express an

opinion as to any matters of fact in controversy therein.

§ 6696. Oath to oflicer. After hearing the proofs and allega

tions, the jury may decide in court or may retire for consideration.

If they do not immediately agree, an oflicer must be sworn to the

followin effect:

p You 0 swear that you will keep this jury together in some quiet

and convenient place; that you will not permit any person to speak

to them nor speak to them yourself unless by order of the court, or

to ask them whether they have agreed upon a verdict; and that you

will return them into court when they have so agreed or when ordered

by the court.

§ 6697. Verdict Of jury. The verdict of the jury must be in

writing, and be signed by all the jurors or by one of them as foreman.

\Vhen they have agreed upon their verdict they must render it pub

licly to the justice and it must be entered in the docket immediately,

but if the verdict is not in proper form, the justice may inform the

jury accordingly and require them to correct the same.

§ 57. .ln.~. C.

:»tm'd.

§ .37. Jns. C.

:\m‘d.

§ Ti. Jlls. (‘.

annl.

§ .39. .|n.s. (‘.

:un'\l.

§ 119. -Ins. C.

:un'd.

§ 124. Jus. (F.

anfll.

§120, -Ins. C.

annl.

§ 121. -Ins. C.

am‘d.

§ 122. Jus. (‘.

am'd.
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§ 6698. Verdict, form Of. The verdict shall be as follows:

1. In an action to recover possession of personal property, to the

elfect that the jury find the plaintifi or defendant entitled to posses- '

sion or if not in possession, to a delivery of the property therein

described, specifying its value article by article and to damages, if

claimed for its detention, in a sum therein stated as assessed by the

jury. If the finding is in favor of the plaintiff as to part of the

property, the verdict shall contain a like finding in favor of the defend

ant as to the residue.

2. In an action of forcible detainer when in favor of the plaintiff,

to the effect that he is entitled to a delivery of possession and to rents,

profits and damages if claimed, in a sum assessed by the jury. If in

favor of the defendant a finding to that effect is sufiicient.

3. In other actions, when in favor of the plaintifl’ or plaintiffs to

the effect that the jury find for him or them and assess the amount of

the recovery at a sum therein stated in dollars and cents; or if there

are several defendants, to the effect that the jury find for the plaintifi

and assess his recovery at a sum stated as against all or against one

or more of the defendants by name as the case requires. When in

favor of the defendant or one of several defendants, to the effect that

the jury find for him or them designating each by name if necessary,

and assessing the amount of his recovery, if determined in his favor,

upon a counterclaim.

4. VVhen the plaintiff is entitled to satisfaction of the amount

expressed in the verdict out of personal propert of the defendant by

virtue of a mortgage or other lien, the verdict s all contain a further

finding to that effect with a particular description of the property.

§ 12.5. J_u.~‘. 0. § 6699. Proceedings when jury disagree. If the jurors

“"“‘" are discharged without rendering :1 verdict or because they cannot

agree, the court shall proceed again to trial as in the first instance

until a verdict is rendered.

§ 6700. Motion in arrest of judgment not entertained.

No motion in arrest of judgment or to set aside a verdict can be enter

tained in a justit-e’s court.

ARTICLE 7.-—JL'DGMENT ANI) Cosrs.

fiaz. .m.-. <2 § 6701. Judgment by confession. Judgments upon confes~

sion may be entered in any justice’s court specified in the con

fession.

§ 42.-1u~~<¥ § 6702. Judgment by default. When the defendant fails to

appear and answer or demur at the time specified in the summons or

within one hour thereafter, then upon proof of service of the sum

mons the following proceedings must be had:

1. If the action is based upon" a contract and is for the recovery of

money or damages only, the court must render judgment in favor of

plaintifi’ for the sum specified in the summons.

2. In all other actions the court must hear the evidence offered by

the plaintiff and must render judgment in his favor for such a sum

not exceeding the amount stated in the summons, as appears by such

evidence to be just. _ _

§ u§;"-‘I_~‘|‘-"- <1 § 6703. Judgment 1n_ certam cases. In the following (‘8.Sl‘S

' ‘ judgment must be rendered 1n favor of the plaintifl’ in like manner as

upon failure of the defendant to answer or demur:

1202



Procedure. JUSTICES' CODE. §§ 6704-6711

1. When the complaint has been amended and the defendant fails

to answer it as amended within the time allowed by the court.

2. VVhen a demurrer to the complaint has been overruled and the

defendant fails to answer forthwith.

3. VVhen a demurrer to the answer has been sustained and the

defendant fails to amend the answer within the time allowed by the

court.

§ 6704. Judgment affecting personal property. When

service of the summons has been made under the provisions of section

6643 of this code and the defendant has not appeared, no money

judgment shall be rendered, but the court shall find the amount due

and the particular property liable therefor and render judgment for

the satisfaction of said amount out of said property by execution.

§ 6705. Judgment Of dismissal. Judgment that the action §6°§;I;I'."',*- ('

be dismissed without prejudice to another action may be entered with '

‘costs to the defendant in the followin cases:

1. \Vhen the plaintifl’ voluntarily ismisses the action before it is

finally submitted.

2. When he fails to appear at the time specified in the summons

or to which the action has been postponed or within one hour there

after. A

3. When a demurrer to the complaint has been sustained and the

plaintitf fails to amend within the time allowed by the court.

-1. When it appears at the trial that the action is brought in the

wrong county.

_ § 6706. Judgment, how set aside. The court may relieve

either party from a judgment taken against him by reason of his

failure to appear or plead or amend. Application for such relief

must be made within thirty days after the entry of such judgment

upon afiidavit showing good cause therefor and after three days’

notice to the opposite party. If the application is granted, the court

shall set aside the judgment and fix a new day for further proceed_

ings in the action and cause notice thereof to be given to the other

party if he is not present at the hearing, which notice may be served

either personally or by mail. The court may in its discretion before

setting aside the judgment require the applicant to pay the costs of

the action which have already accrued.

§ 6707. Judgment, when entered. When a trial by jury has §¢~,4_ .1...-. <-.

been had, jud ment must be entered by the justice at once in con

formity with t e verdict.

§ 6708. Judgment by court, when entered. When the §65,,|,,,_(-,_

trial is by the court, judgment must be entered at the close of the

trial.

§ 6709. Excess of judgment remitted. When the amount gm, ,1...-_ (-,

found due to either party exceeds the sum for which the justice is

authorized to enter judgment, such party may remit the excess and

judgment may be rendered for the residue.

§ 6710. Judgment in claim and delivery. In actions to gee. -lu~'. 1'.

recover the possession of personal property the judgment must be

entered substantially in the form required by section 5484, code of

civil procedure.

§ 6711. Judgmentin attachment. The judgment in an action,

in which specific personal property is held liable to the plaintiffs

demand by reason of a lien or the levy of an attachment thereon, shall
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§ 60. Jl|<. (‘.

'§1.<-. 1~.1$>|.

am ‘d.
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state what particular property is liable, and why, and the judgment

operates as a lien on the property so desi ated.

§ 6712. Judgment in forcible etainer. A judgment in

favor of the plaintifl’ in an action of forcible detainer shall be for

delivery of possession to the plaintitf and for the amount of rents and

profits and damages found in his favor when claimed by the complaint.

§ 6713. Oifer of judgment, costs. If the defendant at any

time before the trial offers in writin to allow judgment to be taken

a ainst him for a specific sum, the p aintifl’ may upon producing and

fi ing such offer with the justice immediately have judgment therefor

with the costs then accrued, but if he does not accept such offer before

the trial and fails to recover in the action a sum greater than the offer.

he cannot recover costs, but costs must be adjud ed against him and

if he recovers, be deducted from his recovery. T e ofier and failure

to accept it cannot be given in evidence nor afl’ect the recovery other

wise than as to costs. ~

S 6714. Costs taxed. The justice must tax and include in the

judgment the costs allowed by law to the prevailing party.

§ 6715. Costs, when not allowed. A party cannot recover

as costs any expenses by him incurred for the service of summons or

other process by any person not an oficer. The party demanding a

jury cannot recover any costs thereby incurred:

1. In an action for the recovery of specific personal property

when the value of the property which he recovers is less than twenty

five dollars.

2. In any other action if he is the plaintiff and recovers judgment

for less than twenty-five dollars exclusive of costs, or if he is the defend

ant and the sum which he recovers if any exclusive of costs together

with the sum demanded by the plaintifl’ is less than twenty-five dol

lars. But this subdivision does not apply to an action of forcible

detainer.

§ 6716. Attorney’s fees. When the party entitled to costs

has appeared in the action by an attorney duly authorized to practice

in the courts of this state, but not otherwise, there shall be allowed

for his reimbursement and included in the costs a sum to be ascer

tained as follows:

1. In an action of forcible detainer, to either party recovering

judgment, ten dollars.

2. In any other action, to the plaintiff if he recovers twenty-five

dollars or less, a sum equal to twenty per cent of the jud ment exclu

sive of costs", if he recovers more than twenty-five dol ars and not

more than fifty dollars, five dollars; if he recovers more than fifty

dollars, a sum equal to ten per cent of the judgment exclusive of

costs; or,

3. The defendant recovering judgment, a sum determined in like

manner upon the judgment demanded by the plaintiff.

4. In an action for the recovery of personal property the value of

the property as determined in the action shall be deemed part of the

judgment recovered or demanded for the purposes of this section.

§ 6717. Abstract of judgment. Form. Fee. The justice.

on demand of a party recovering judgment and payment of a fee of

one dollar, must deliver to him a certified abstract of the judgment to

be filed in the district court, if there is outstanding no execution

issued thereon. A minute of the delivery of the abstract must be

entered in the docket and thereafter no execution shall be issued by
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the justice. Such abstract may be in the following form, filling

blanks according to the facts:

State of North Dakota, % In Justicc Court,

County of . . . . . . . . . .. SS‘ Before . . . . . . . . . . . . . . .. J. P.

C. D., plaintiff,

vs.

E. F., defendant.

Judgment entered (giving date thereof) in favor of plaintiff (or

defendant) and against defendant (or plaintiff) for . . . . . . .. dollars,

and costs taxed at . . . . . . . dollars, of which . . . . . .. dollars remains

unsatisfied. I certify that the foregoing is a true and correct abstract

of the judgment in said action (as appears upon the docket of said

justice now in my custody).

(Date of certificate and oflicial signature of justice.)

ARTICLE 8.—-—STAY or Exscurrou.

§ 6718. Stay of execution. Execution upon a judgment for

money only may be stayed in the manner hereinafter provided for a

period of time from and after the date of the judgment, determined

as follows:

1. -For two months if the amount of the judgment including costs,

does not exceed fifty dollars.

2. For four months if the amount of the judgment including costs,

exceeds fifty and does not exceed one hundred dollars.

3. For six months if the amount of the judgment including costs,

exceeds one hundred dollars.

But no stay is allowed under the provisions of this section without

the consent of the owner and holder of the judgment when it is ren

dered for wages of a mechanic or laborer or for moneys received in a

fiduciary capacity or for breach of any ofiicial duty or against a cor

poration or awards execution against specific personal property.

§ 6719. Stay, how efiected. The stay is effected by an under

taking on the part of the judgment defendant entered on the docket

of the justice and signed by one or more sufficient sureties of the

county having the qualifications of bail in civil actions and justify

ing thereto to the effect that in consideration of the stay allowed by

law, each acknowledges himself indebted to the plaintitf by virtue

of the judgment for the amount of the same including costs, and

undertakes that payment thereof will be made at or before the

expiration of such stay. Such stay operates to suspend the execu

tion of the judgment if executed within ten days after the rendition

thereof, but not otherwise.

6720. Stay recalls execution. When a stay is effected, if

execution has been issued, the justice must deliver to the judgment

debtor an order directing the ofiicer holding the execution to stay all

proceedings on the same. On presentation of the order and payment

of his fees accrued on the execution the oflicer must suspend

proceedings accordingly, and deliver or relinquish to the debtor all

property levied on or money collected under or by virtue thereof; but

if his fees are 110t paid, he may retain so much of the property or

money as may be necessary to satisfy the same.

§ 6721. Execution after stay. If the judgment is not satis

fied in full at the expiration of the stay, execution shall issue against
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the judgment debtor and the surety in said undertaking, describing

him as such. with the same effect as though the judgment was

against all. The officer receiving the execution shall certify in his

return the amount if any collected or received from the surety; and

thereupon after five days’ notice to the principal debtor the surety

may, on motion, have judgment entered by the justice in his favor

for the amount so certified against said debtor, unless he files an atti

davit stating that he has a valid defense or counterclaim against the

surety making the application, but no judgment shall be so entered

' after the expiration of three months from the return of the execution.

§ 6722. No appeal, when. A party cannot appeal after taking

a stay of execution as herein provided.

ARTICLE 9. Exsourrou.

§ 11_. -I_u>- <1 § 6723. Execution, when issued. The judgment of a jus
Am ‘L tice’s court is enforced by process of execution. When the process is

not stayed or suspended by any provision of this code, execution may

issue at any time within five years after entry of judgment, but not

afterwards, on application of the party in whose favor it was rendered

or his legal representative to the justice who entered the same or his

successor in oflice, or other justice who has custody of the docket.

§ 6724. Execution for money. No execution shall be issued

upon a judgment for the recovery of money until after the expira

tion of ten days from the time of the entry of judgment, unless there

is filed with the justice before the issuance of the execution an afli

davit made by the judgment creditor, his agent or attorney, stating

that unless an execution is issued before the expiration of such ten

dlays the judgment creditor is in danger of losing the amount of his

c aim. "

§ 1-_', .m.~. <2 § 6725. Execution, requisites of. The execution must be

directed to the sherifl‘ or any constable within the county and must

be subscribed _by the justice and bear the date of its delivery to the

oflicer. It must intelligibly refer to the judgment, stating the names

of the parties thereto, in whose favor, against whom, the time when,

the county where and the name of the justice before whom the judg

ment was rendered; and it must be made returnable to the justice

within thirty days after its date.

§-m..1_u~. <~. § 6726. Execution, contents of. An execution issued upon

“‘" "' a judgment for a sum of money must state in the body thereof the

sum actually due on the judgment and must substantially require the

otficer to satisfy the same, together with interest and costs out of

the personal property of the debtor, and bring the money before the

justice by the return day of the execution.

§ 6727. Execution against exempt property. When judg

ment is rendered for any cause appearing therein upon which the

exemptions allowed by law are expressly restricted or prohibited. the

execution shall state the facts accordingly; and when the judgment

desi nates personal property specifically liable thereto, the execution

shallcontain a description of such property.

:14. .I_u.~". 0. § 6728. Execution for personal property. An execution

’"“ ‘L issued upon a judgment for the delivery of the possession of personal

property shall substantially require the otficer to deliver the posses

sion of the same particularly describing it, to the party entitled

thereto, and may at the same time require the officer to satisfy any
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.~\>.;-ts or damages recovered by the judgment out of the personal prop

1-rty of the party against whom it was rendered, and the value of the

property for which the judgment was recovered to be specified therein,

if a delivery cannot be had.

§ 6729. Execution in forcible detainer. An execution

issued upon a judgment in favor of the plaintiff in an action of forci

ble detainer shall substantially require the officer to deliver posses

sion of the premises, particularly describing them, to the plaintiff,

and may at the same time require the oflicer to satisfy the money

judgment and costs as in other cases. The process must be executed

as respects the delivery of possession only in the day time.

§ 6730. Execution for specific property. An execution,

which describes the specific personal property liable for the satisfac

tion of the judgment, maybe levied on other property of the debtor

not exempt, when for any cause it appears that full satisfaction can

not be obtained from the property so described.

§ 6731. Sale of personal property under execution. The

provisions of chapter 11 of the code of civil procedure, relating to

the levy and sale or delivery of personal property so far as the same

are applicable and not inconsistent with the provisions of this chap

ter, apply to and govern the levy, sale and delivery of personal prop

erty under an execution issued by a justice of the peace. And the

constable when the execution is directed to him is vested for that

purpose with all the powers of the sherifl’; provided, that notice

shall not be published in a newspaper but shall be given by posting

for ten days in five public places within the county, one of which

shall be at the otfice of the justice issuing the execution.

§ 6732. Renewal of execution. An execution may at the

request of the judgment creditor be renewed before the expiration of

the time fixed for its return by the word “ renewed ” written thereon,

with the date thereof and subscribed by the justice. Such renewal

has the effect of an original issue and may be repeated as often as

necessary. If an execution is returned unsatisfied, another may be

afterwards lssued.

§ 6733. Justice receives money collected. A justice of the

peace must receive all moneys collected by the sheriff, constable or

other officer upon any process or order issued from his court and

must pay the same over to the parties or persons entitled thereto

without delay.

C H A P T E R 4 .

(‘(i)NTEMPTb‘ IN JUSTICES’ COURTS.

§ 6734. Gontempts, acts constituting. A justice may punish

as for contempt, persons guilty of the followin acts and no other:

1. Disorderly, contemptuous or insolent beiavior toward the jus

tice while holding the court tending to interrupt the due course of a

trial or other judicial proceeding.

2. A breach of the peace, boisterous conduct or violent disturb

ance in the presence of the justice or in the immediate vicinity of the

§ T3. Ju.-4. C.

:uu‘d.

,5 T7.

§ we».

Jus. (‘-.

Jus. C.

‘. Jus. C.
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court held b him, tending to interrupt the due course of a trial or

other judicia proceeding.

Disobedience or resistance to the execution of a lawful order or

process made or issued by him.

4. Disobedience to a subpoena duly served or refusing to be sworn

or to answer as a witness.

5. Rescuing any person or property in the custody of an oflicer by

virtue of an order or process of the court held by him.

§ :10. -I_us. 0. § 6735. Trial for contempt. VVhen the act or omission is not

‘"“ "' committed in the immediate view and presence‘ of the justice, an

aflidavit alleging the facts may be filed and a warrant of arrest may

thereupon issue on which the person accused may be arrested and

brought before the justice immediately, when he must be given a

reasonable opportunity to employ counsel and excuse or defend a inst

the alleged contempt and after hearing the allegations and proo s the

justice may discharge him or adjudge him guilty and direct that he

be punished accordingly.

$1. .11». (‘. § 6736. Punishment for contempt. A justice may punish

for contempts by fine or imprisonment or both; such fine not to

exceed in any case, one hundred dollars, and such imprisonment, one

day.

§ 82. J_ns. (‘. § 6737. Conviction, entered on docket. The conviction,

‘"“ "' specifying particularly the offense and the judgment thereon, must be

entered by the justice in his docket.

CHAPTER

PROCEDURE IN CRIMINAL ACTIONS.

§104. .14». c. § 6738. Criminal action, how prosecuted. A criminal

‘"“"' action, which a justice’s court is empowered to hear, try and deter

mine, may be prosecuted in pursuance of the provisions of this

chapter upon a complaint entered before any justice of the peace of

the county in which the offense is laid.

§ ma. .lu.~. <'. § 6739. Proceedings entered on docket. All proceedings

*"“ "' in the action must be entered by the justice in his docket as nearly as

may be in the manner and form prescribed in a civil action with the

modifications prescribed by this chapter.

§ wt. -l_u--. 1'. § 6740. Complaint. The complaint must be in writing and
“m ‘L must state the facts constituting the offense in ordinary and concise

language with sufiicient certaint and with such particulars of time.

place, person and property as wi l enable a person of common under

standing to know what is intended and authorize the court. to pro

nounce judgment.

§ mi. .1".-_ (‘. § 6741. Complaint, sworn to. The complaint must be sworn

‘“""'- to before the justice, who may, if he deems proper, examine the com

plainant or other persons under oath concerning the grounds of the

accusation; and if the justice is satisfied that sufficient grounds exist

for the prosecution, he shall issue a warrant for the arrest of the

defendant. ‘
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§ 6742. Complaint, form Of. A complaint may be substan

tially in the following form: State of North Dakota, county of

(naming it), in justice court, before (name of justice.) The state

of North Dakota against (name of accused.) Complaint. (Name of

complainant), being first duly sworn, says that on the (time of

offense). at said county, the above named defendant did (here state

the otfense), against the peace and di nity of the state of North

Dakota. \\'berefore complainant prays t at said defendant may be

arrested and dealt with according to law. (Signature of complainant.)

Subscribed and sworn to before me (giving date.) (Ofiicial sig

nature of the just-ice.)

§ 6743. Warrant, form of. A warrant may be substantially i11

the following form, filling blanks according to the facts: The state

of North Dakota to the sheriff or any constable of . . . . . . . . . . . . . . . .

county. Complaint upon oath having been made before me (name of

justice), a justice of the peace of said county, by (name of complain

ant), accusing (name of defendant) of the commission of a public

offense, to-wit: (here designate the offense by name or general descrip

tlnIl)Z you are therefore commanded to arrest said (name of defend

ant) forthwith, and bring him before me at (stating the place), there

to be dealt with according to law. Witness my hand this . . . . . . day

of . . . . . . . ., 1S.. (Oflicial signature of the justice.) ‘

§ 6744. Duty Of oficer. An oflicer who receives a warrant

must execute the same with diligence by taking the defendant i11to

his custody and bringing him without unnecessary delay before the

justice who issued the same.

§ 6745. Warrant, how served. ' The warrant may be served

in any other county in the manner prescribed by articles 5 and 6 of

chapter ti of the code of criminal procedure.

6746. Counsel for defendant. When the defendant is

brought before the justice, he must be allowed a reasonable time and

opportunity to procure counsel.

§ 6747. Postponement of trial. A reasonable postponement _'

of the hearing or trial may also be ordered at any time to enable the

complainant or defendant to procure the attendance or testimony of a

witness or for any other good cause.

§ 6748. Bail. The defendant at any time before conviction may ‘

be admittetl to bail by iving an undertaking with sufficient surety

in an amount. to be fixe by the justice for his appearance before the

justice to answer the complaint.

§ 6749. Change Of venue. \Vhen the defendant before the

trial commences files an affidavit in writing, stating thathe has reason

to believe and does believe that he cannot have a fair and impartial

trial of the action before the justice about to try the same by reason

of the bias or prejudice of said justice, the action must be transferred

to a justice of the county agreed upon by or in behalf of the parties,

or if there is no such agreement, to the next nearest justice within the

county and an order must be made transferring the same accordingly.

But the place of trial cannot be changed more than once under the

provisions of this section.

§ 6760. Duty of justice when venue changed. When a

change of the place of trial is ordered, the justice must forthwith

attach to the original papers a certified copy of his docket entries in

§ 107. .Iu.<. (L

a|n'd.

§ 10‘. Jl1~'. (‘-.

mm].

§ 11:3. -Iu~‘. (‘.

‘<lfll'\l.
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“guilty,” or “not

the action and deliver the same to an oflicer, who must execute the

order without delay by taking the defendant before the justice named

and delivering to him the papers so received.

§ 6751. Jurisdiction of justice. The justice to whom the

action is transferred as provided in the last section, must proceed

with the trial in the same manner as in an action originally com

menced before him.

§ 6752. Complaint to be read. Before the trial commences

the complaint must be distinctly read to the defendant and he must

be apkegl if he is designated therein by his right name and be required

to p ea .

§ 6753. Name of defendant. If the defendant objects that

he is wrongly named in the complaint and gives his right name. the

proceedings shall be amended accordingly. If he does not give his

right name, he is thereafter precluded from making any objections on

the grounds that he is not designated by his right name.

§ 6754. Plea, oral and entered on docket. The defendant.

may make the same pleas as to an information or indictment. His

plea may be oral and must be entered in the docket. If he refuses

to plead, a plea of “not guilty” must be entered. -

§ 6755. Plea of guilty. Duty of justice. If the defendant

pleads guilty, the court before acceptin the plea may examine wit

nesses to ascertain the gravity of the ogense; and if it appears from

the testimony that the offense committed is of a higher grade than

that char ed in the complaint, the court may refuse to accept the

plea and 'rect a complaint to be filed charging the offense accord

ingly and proceed with a preliminary examination of the defendant

as prescribed in the code of criminal procedure.

§ 6756. Issue, when tried. When the defendant makes any

plea other than a plea of guilty, the issue shall be tried by the court

unless a jury is demanded; but if either party demands a jury before

the court hears any testimony, the issue must be tried by a jury of

twelve persons.

§ 6757. Jury, how formed. The provisions of article ti of

chapter 3 of this code apply to the formation of the jury and the con

duct of the trial except as otherwise prescribed by this chapter.

§ 6758. Challenges. Challenges may be taken by either party

to individual jurors for the same causes as on a trial in the district

court for a criminal offense.

§ 6759. Oath to jury. The court must administer to the jury

the following oath: You do swear (or affirm) that you will well and

truly try this issue between the state of North Dakota and A. B., the

defendant, and a true verdict render according to the evidence. So

help you God.

§ 6760. Defendant present. The defendant must be per

sonally present during the progress of the trial.

§ 6761. Verdict of jury. The verdict of the jury on a plea

of not guilty must be to the effect that the jury find the defendant

uilty,” as the case may be. On any other plea the

verdict must be “for the state,” or “for the defendant.”

§ 6762. Verdict, when several defendants. When several

defendants are tried together, if the jury cannot agree upon a verdict

as to all, they may render a verdict as to those in regard to whom they

do agree on which a judgment must be entered accordingly, and the

case as to the rest may be tried by another jury.
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§ 6763. Verdict entered. VVhen the verdict is received the

court must immediately render judgment thereon and enter the same

in the docket.

§ 6764. Defendant discharged. When the defendant is

acquitted by the court or by a verdict of “not guilty” or, “for the defend

ant,” a judgment of acquittal must be rendered and if the defendant

is not detained on legal process for any other cause, he must be imme

diately discharged.

§ 6765. Conviction of defendant, judgment. When the

defendant is convicted by the court or by a verdict of “guilty” or a ver

dict “for the state” which does not also find the defendant not guilty,

the court shall render judgment that he be punished by a fine or by

imprisonment in the county jail or by both fine and imprisonment,

specifying the amount of the fine or time of imprisonment. A judg

ment of fine only may also direct that the defendant be imprisoned

until the same is satisfied. In a case in which the court has a discre

tion as to the extent of the punishment, it may, upon the suggestion

of either party before rendering judgment, hear testimony as to cir

cumstances proper to be considered in aggravation or mitigation of

punishment.

§ 6766. Right of appeal. If the defendant is convicted, the

justice when he renders judgment must inform him of his right to

appeal and prescribe the amount in which he may give bail for his

appearance in the district court in case of an appeal.

§ 6767. Judgment, how enforced. A judgment, which im

poses a fine without directing that the defendant be imprisoned until

the same is satisfied, may be enforced in the same manner as a judg

ment in a civil action and execution shall issue accordingly at the

request of the state’s attorney.

§ 6768. Judgment of imprisonment. A judgment of impris

onment must be executed by delivering the defendant into the

custody of the sheriff or other officer in charge of the county jail, who

shall safely keep him therein until the expiration of the time specified

in the judgment charged. A judgment of fine which directs that the

defendant be imprisoned until the fine is paid must be executed in

like manner except that the time of imprisonment shall be at the ratc

of one day for each two dollars of the fine and the defendant must be

discharged on payment of the fine.

§ 6769. Certified copy Of judgment. A copy of the judg

ment duly certified by the justice is a sufficient warrant for the doing

of every act necessary or proper in the due execution thereof as pre

scribed in the preceding section by an officer receiving the same.

The officer shall upon discharging the defendant return such copy to

the justice with an account of his doings indorsed thereon and must

at the same time pay over to the justice all money which he may have

received from the defendant in payment. of -the fine.

§ 6770. Fines paid. Duty of justice. When the fine is

paid, the justice must apply the money in payment of the le al costs

and expenses of the prosecution and pay over the residue 5 any to

the county treasurer.
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C HAPT E R 6.

APPEALS.

ARTICLE 1.—APPEALS IN O1v1L ACTIONS.

§ 6771 . Appeals to district court. Any party dissatisfied

with a judgment rendered in a civil action in a justice’s court whether

the same was rendered on default or after a trial, may appeal there

from to the district court of the county or subdivision at any time

within thirty days after the rendition of the jud ment. The appeal

is taken by servin the notice of appeal on the a verse party or his

attorney and by fi ing the notice of appeal together with the under

taking required by law with the clerk of the district court of the

county to which the appeal is taken.

Q 6772. Undertaking on appeal. To renderan appeal eEect

ual for any purpose, an undertaking must be executed on the part of

the appellant by sufficient surety to the effect that the appellant will

pay all costs which may be awarded against him on the appeal not

exceedin one hundred dollars, which undertaking shall be approved

by and fi ed in the oflice of the clerk of the district court of the

county to which the appeal is taken.

§ 6773. Stay of execution on appeal. If the appellant

desires astay of execution an undertaking must be executed on his

part by sufficient surety to the effect, that if the appeal is dismissed,

the appellant will pay the amount of the judgment appealed from

and all costs or if judgment is rendered against him in the appellate

court, that he will pay the amount of such judgment and all costs not

exeeding a sum specified in the undertaking, which must be at least

one hundred dollars and not less than twice the amount of the judg

ment appealed from; or, if the judgment appealed from is for the

recovery of specific personal property, an undertaking must beexe

cuted on the part of the appellant by sufficient surety to the effect

that if the appeal is dismissed or if judgment is rendered against the

appellant in the appellate court, the appellant will deliver the prop

erty described in the judgment and pay the damages awarded for the

taking or detention thereof and all costs or pay the sum fixed by the

judgment as the value of the property together with the damages

awarded for the taking or detention thereof and all costs. Such

undertaking shall be approved and filed as provided in the last

section.

S 6774. Stay in forcible detainer. In judgments for the

delivery of possession in actions of forcible detainer the execution of

the same shall not be stayed, unless a written undertaking is executed

on the part of the appellant with sufficient surety to the effect that

during the possession of such property by the appellant. he will not

commit or suffer to be committed any waste thereon and that if the

appeal is dismissed or judgment is rendered against the appellant in

the appellate court, he will pay all rents for the use and occupation of

the property and all damages from the time of the appeal until the

delivery of the possession thereof. Such undertaking is in addition to

the undertaking provided for in the last section and shall be approved

and filed in the manner provided in section 6772.
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§ 6776. Money in lieu of undertaking. When the appel

lant is required under any provision of this article to give an under

taking, he may in lieu thereof deposit with the clerk of the district

court in whose oflice the notice of appeal is required to be filed, who

shall give a receipt therefor, a sum of money equal to the amount

for which such undertaking is required to be given and in lieu of the

service of such undertaking serve a notice of the making of such

deposit. Such deposit and notice shall have the same efl’ect as the

service of the required undertaking and be held to answer the event

of the appeal upon the terms prescribed for the undertaking in lieu

of which the same is deposited.

§ 6776. Sufliciency of sureties excepted to. The under
taking given on appeal and appellantis pleading, if the judgment

appealed from was taken by default, must be served with the notice

of appeal. The adverse party may except to the sutficiency of the

surety upon any undertaking on appeal within five days after its

service upon him. Thereupon the surety must justify upon like

notice and in like manner as bail upon an arrest; or a new undertak

ing must be given with new surety and thereupon the same proceed

ings may be had as upon the original undertaking. Unless such

surety justifies or a new undertaking with new surety is given and

justifies, if required, the appeal must on motion of the respondent be

dismissed; but the liability of the surety upon any undertaking

given on appeal shall not be thereby released.

§ 6777. Appeal filed with clerk. Proceedings on. Upon

thefiling of the notice of appeal and undertaking, or the making of

the deposit prescribed in section 6775 in the ofiice of the clerk of the

district court, such clerk shall immediately mail to the justice of the

court in which the judgment appealed from was rendered a written

notice thereof, specifying the court in which the judgment was

rendered, the names of the parties, the date and amount of the

judgment appealed from and stating whether the undertaking filed or

deposit made entitles the appellant to a stay of execution and

requiring such justice to transmit to such clerk the record required

by law. Such justice must within ten days after the receipt of such

notice transmit to the clerk of the district court a record which shall

contain a certified copy of the justice’s docket, the pleadings, all

notices, motions and other papers filed in the cause. The justice may

be compelled by the district court by order entered upon motion to

transmit such record and may be fined for neglect or refusal so to do.

A certified copy of such order may be served on the justice by the

party or his attorney.

§ 6778. Execution stayed by appeal. If an execution has

been issued, the justice must, if the written notice received from the

clerk states that the undertaking filed or deposit made entitles the

appellant to a stay of execution, by order direct a stay of all proceed

ings on the same. The oflicer in whose hands such execution may be

must upon payment of his fees for services rendered upon the execu

tion relinquish all property levied upon and deliver the same to the

judgment debtor together with all moneys collected from sales or

otherwise. If his fees are not paid the ofiicer may retain so much of

the property or proceeds thereof as may be necessary to pay the same.

§ 6779. Action tried in district court. The action shall be

tried anew in the district court in the same manner as actions origi

pally commenced therein. No notice of trial and note of issue shall
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§§ 6780-6787 JUSTICES’CODE. Appeah.

,5 136, -Ins. (‘.

am‘1l.

ti 1:57, Jus. (‘.

nm‘<|.

1% 138. Jus. (‘.

annl.

§ |:i9. .Ins. (‘.

am'(I.

§ 1141. Jus. (‘.

am‘<l.

§1|l.Ju~".('.

zuunl.

‘ma

l)e required to be served or filed in order to bring the case upon the

trial calendar in the district court but the record of such appeal shall

be filed by the clerk of the district court and the action entered upon

the calendar. '

§ 6780. Appeal dismissed, proceedings. When an appeal

to the district court is dismissed and no appeal is taken to the

supreme court from the judgment for costs rendered in the district

court upon the dismissal thereof, a certified copy of the order dismiss

ing the same shall be filed in the justice’s court in which the jud -

ment was rendered and thereafter the judgment appealed from sha l

have the same force and validity, and may be enforced in the same

manner as if no appeal had been taken. In case an appeal is taken

to the supreme court after a certified copy of the order aforesaid is

filed in the justice’s court, the judgment therein shall be suspended

until the further order of the district court.

ARTICLE APPEAL8 IN CRIMINAL ACTIONS.

§ 6781. AppeaL Time. Bond. A defendant in a criminal

action may appeal from the judgment. of a justice of the peace at any

time within thirty days by giving notice of the appeal and giving

bail for his appearance in the district court as prescribed in this

article.

§ 6782. Appeals as in civil actions. The notice may be

given by stating orally to the justice at the time of rendering judg

ment that the defendant appeals, or by filing with the justice a writ

ten notice of appeal and serving a copy thereof on the state's attor

ney of the county within the prescribed time.

§ 6783. Bond required. Bail must be given in the sum fixed

by the justice to the efl’ect that the defendant shall appear in the dis

trict court on the first day of the next term convening within the

county there to answer the complaint and abide the further orders of

the court. Such bail may be given by the written undertaking of

one or more sulficient sureties approved by the justice or by a deposit

of money in lieu of sureties.

§ 6784. Approval of bond. If the justice refuses to approve

the undertaking, it may be approved by the clerk of the district court

and filed with the justice with the same effect as if approved by him.

§ 6785. Witnesses placed under bond. When an appeal is

taken, the justice must, if application is made by the state's attorney,

cause all material witnesses on behalf of the prosecution to enter into

an undertaking in like manner as in a case when a defendant is held

to answer on a preliminary examination.

§ 6786. Justice transmits appeal. The justice must within

five days after an appeal is taken transmit to the clerk of the district

court a certified copy of his docket and all papers relating to the case

as on appeal in a civil action, and ma be compelled to do so or make

a further return in like manner. f money has been deposited in

lieu of bail it must accompany the return.

§ 6787. Appeal. New trials. Proceedings. An appeal

duly perfected transfers the action to the district court for trial anew

regardless of any ruling or decision of the justice. But the defendant

may move to dismiss the complaint on the ground that the justice

did not have jurisdiction of the otfense. He may also demur to the

complaint because more than one otfense is charged therein or be-_
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cause the facts stated do not constitute a public ofl"ense. If he does

not object to the complaint for the causes above specified or if his

objections are overruled he must be required to plead as to an indict

ment or information without regard to any plea entered before the

justice. In other respects the proceedings shall be the same as in

criminal actions originally commenced in the district court and judg

ment shall be rendered and carried into etfect accordingly.

§ 6788. Appeal not dismissed. No appeal from the judg

ment of a justice of the peace in a criminal action shall be dismissed.

But if the appeal was not taken in time or if the defendant fails to

appear in the district court when his presence is required, the judg

ment of the justice shall be summarily afirmed and entered as the

judgment of the district court and carried into effect as such.

C H A PT ER 7.

ACCOUNTING BY JUSTIOES OF THE PEACE.

§ 6789. Quarterly reports by justice. Every justice of the

peace shall, on the first Monday of January, April, July and October in

-each year, make to the county commissioners of his county a full

report under oath of all his doings in actions or proceedings in which

the county or state is a party or is in any manner interested.

§ 6790. Contents of report. Such report shall contain the

names of the parties to each action or proceeding and'a statement of

the final order or judgment. of the justice therein and of all orders

relating to costs, an itemized statement of all fees taxed or allowed as

costs in each action or proceeding and the names of the persons or

officers entitled thereto, including all costs of the prosecution or

defense in a criminal proceeding which are payable by the county,

also a statement of each payment made on such judgment and the

disposition thereof made by the justice.

§ 6791. Pay moneys to county treasurer. Each justice of

the peace shall at the time of making his report pay over to the

county treasurer of his county all fines or other moneys collected or

received by him' in behalf of the county or state and remaining in his

hands, but whenever the amount of money so collected and received

exceeds one hundred dollars, he must pay the same over to the treas

urer forthwith. , ‘

§ 6792. Penalty for failure. Any justice of the peace violat

ing any of the provisions of this act shall be liable to a fine of not

less than ten nor more than one hundred dollars to be recovered in a

civil action by the county.

§ 6793. Violation, a. crime. If any justice of the peace shall

neglect or refuse to make such report or neglect or refuse to pay over

_tl1e aforesaid moneys collected by him, or shall refuse to allow the

county commissioners or any of them to examine the records in regard

to such matters, he shall he deemed guilty of willful and corrupt mis

conduct in office.

§ 112. Jus. (‘.

amkl.

§ 1. c. 3. .lu.-.G.

11m'd.

§ 2. c. :3. .Iu.~". 1‘.

:\m'|l.

§:¥. c. 3. -lus. (‘.

am':|.

§ 4, c. 3. Jus. (‘.

am‘d.

§ 5. c. 3. Jus. C.

am’d.
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§§ 6794-6797 JUSTICES’ CODE. _ Boards of Conciliation.

C H A P T E R S.

BOARDS OF CONOILIATION.

MOD E OF PROCEDURE.

§1.-».:z.1»=s-.-.. §-6794. Election of commissioners. There shall be elected

at the same time and in the same manner as the justices of the peace

in each town, incorporated village and city by the qualified voters

thereof four commissioners of conciliation whose term of office shall

be two years and until their successors are duly elected and qualified.

§ 1, L‘. 22. l\9.'>. § 6795. Term of office. The time of commencement of their

term of office shall be the same as that prescribed for justices of the

peace._

5 '2. 1» ‘rz. 1-¥9:'-- § 6796. Proceedings before commissioners. At the time of

issuing the summons in any civil action begun before a justice of the

peace or at any time afterwards before the return day of such sum

mons and only on the request of either party and by the consent of

both parties in said action, the justice shall issue a subpoena summon

ing two of the commissioners of conciliation elected for the town.

village or city where the action is brought and the defendant or the

plaintiff as the case may require, to appear before him at some time

prior to the hour designated in the summons, which subpoena shall be

served in the same manner as a summons is required to be served in

actions in the district court and may be served by the part obtain

in it issued and at any time before its return day. If eit er party

fags to appear at the time designated in the subpoena it shall be bu

certified to the justice of the peace by the commissioners before the

return hour of the summons in said action. If both parties appear

they shall then o before the two commissioners summoned, as afore

said, and state t ieir differences. which statements or so much thereof

as is necessary to show the issue between the parties, shall be reduced

to writing and shall constitute the pleadings in the case. The parties

may then introduce evidence in the order and under the restrictions pre

scribed by the commissioners and it shall be discretionary with the

commissioners whether or not the witness shall be sworn before testi

fying, and if so required, one of the commissioners may administer

the oath. After hearing all the evidence offered it shall be the duty

of the commissioners to the best of their ability to persuade lb.

parties to agree to an amicable settlement of their differences on such

terms as to them appear just and equitable. If an agreement is

reached it shall be reduced to writing, signed by the parties, certified

to the justice, by him entered on his docket of the case and shall

then be a judgment of the court of said justice therein.

g2, c. -:1. ms. § 6797. Agreement, parties, attorneys. No agreement sh-all

be entered unless it can be put in the form of a judgment now author

ized bylaw to be entered by justices of the peace. At the hearing

before the commissioners each party must appear in person except in

the case of nonresident parties or for cause, when a party may appear

by an agent duly authorized in writing. N0 attorney except as such

agent, nor the justice of the peace before whom the action is pending

shall be allowed to appear or in any way act in the hearing before th»

conunissioners. If at such hearing the parties fail to agree, it shall
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be so certified to the justice before the return hour of the summons,

'who may then proceed to trial and judgment as though no such hear

ing had been had therein and the parties may be allowed to file

amended pleadings.

§ 6798. Compensation of commissioners. The commis

sioners shall receive the same mileage and per diem as jurors in justices

courts. All fees and costs shall be included in the settlement and

paid by the party designated therein, but in cases when the parties

thereto fail to agree the costs shall be paid jointly by both parties

unless otherwise agreed to. If a commissioner disobeys the subpoena

of the justice, he shall be proceeded against in the same manner as a

juror who fails to appear when summoned by him.

§ 6799. Proceedings not evidence at subsequent trial.

No part of the proceedings had before the commissioners shall be

admitted as evidence or considered at the trial of the case before the

justice, nor shall any of the commissioners who took part in such hear

ing before them be allowed to testify therein.
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PENAL CODE.

C H A P T E R l .

PRELIMINARY PROVISIONS.

§ 6800. Title. This act shall be known as the penal code of the

state of North Dakota.

S 6801. What acts criminal. Under what law punish

able. No act or omission begun after the beginning of the day on

which this code takes efiect as a law shall be deemed criminal or pun

ishable except as prescribed or authorized by this code or other stat

utes of this state, or by some of the statutes which this code specifies

as continuing in force and as not affected by its provisions, or by

some ordinance or municipal, county or township regulation passed

or adopted under any such statutes. Any act or omission begun prior

to the beginning of the day on which this code takes effect as a law.

may be inquired of, prosecuted and punished in the same manner as

if this code had not been enacted.

§ 6802. Crime defined. Punishments enumerated. A

crime or public offense is an act committed or omitted in violation of

a law rforbidding or commanding it, and to which is annexed, upon

conviction, either of the following punishments:

1. Death.

2. Imprisonment.

3. Fine.

-1. Removal from oflice. .

5. Disqualification to hold or enjoy any ofiice of honor, trust or

profit under this state.

ti. Other penal discipline.

6803. Crimes, how divided.

1. Felonies.

2. Misdemeanors.

§ 6804. Felony and misdemeanor defined. A felony is a

crime which is or may be punishable with death or imprisonment in

the penitentiary; every other crime is a misdemeanor. \Vhen a

crime punishable by imprisonment in the penitentiary is also punish

able by fine or imprisonment in a county jail, in the discretion of the

court or jury, it is, except when otherwise specially declared by law

(‘rimes are divided into:

§ 1. Pen. (‘.

§ 2, Pen. (‘.

am'<|.

§ 3. l'o~n. (‘.

um‘d.

§ 4. l’e-n. (‘.

§§ 5. 6. Pen. 1'.

:un'<l.
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§§ 6805-6812 PENAL CODE. Preliminary Provisions.

§ 7. Pen. C.

:|.m‘tl.

§ S. Pen. L‘.

§ 9. Pen. C.

§ 10. I’:-n. C.

§ 11. I’:-n. C.

annl.

§ 12. 1':-u. C.

:||n‘\|.

§ 1:3. Pen. C.

am ll.

§ 1-l. 1'1-n. C.

am‘|l.

to be a felony, a misdemeanor for all purposes after a judgment impos

ing a punishment other than imprisonment in the penitentiary.

§ 6805. Scope of penal code. This code specifies the classes

of persons who are deemed capable of crimes and liable‘ to punish

ment therefor; and defines the nature of the various crimes, and pre

scribes the kind and measure of punishment to be inflicted for each.

The manner of prosecuting and convictin criminals is regulated by

the provisions of this code and the code o criminal procedure.

§ 6806. Conviction before punishment. The punishments

prescribed by this code can be inflicted only upon a legal conviction

in a court having jurisdiction.

§ 6807. ' Jury find degree of crime. 1/Vhenever a crime is

distin uished into degrees, the jury, if they convict the prisoner,

shall End the degree of the crime of which he is guilty.

§ 6808. Rule of construction. The rule of the common law

that penal statutes are to be strictly construed, has no application to

this code. All its provisions are to be construed according to the fair

import of their terms, with a view to efl"ect its objects and to promote

justice.

§ 6809. Duty of court to determine punishment. Excep

tion. Except as limited in cases where the jury is authorized to

determine the punishment, the several sections of this code which

declare certain crimes to be punishable as therein mentioned, devolve

a duty upon the court authorized to pass sentence, to determine and

impose the punishment prescribed.

§ 6810. Jury when authorized, otherwise court deter

mines limit. Whenever in this code the punishment for a crime is

left undetermined between certain limits, the punishment to be

inflicted in a particular case must be determined by the jury, when so

authorized, or by the court authorized to pass sentence, within such

limits as may be prescribed by this code.

§ 6811. Punishments of felonies. Natural persons. Cor

porations. Except in cases where a different punishment is pre

scribed by this code or by some existing provision of law, every

offense declared to be a felony is punishable by a fine not exceeding

one thousand dollars, or by imprisonment in the penitentiary not less

than one and not exceeding five years, or by both such fine and im

prisonment. In all cases where a corporation is convicted of an

otfense for the commission of which a natural person would be pun

ishable as for a felony, and there is no other punishment prescribed

by law, such corporation is punishable b a fine of not less than five

hundred and not exceeding five thousan dollars.

§ 6812. Misdemeanors. Except in cases where a different

punishment is prescribed by this code or by some existing provisions

of law, every offense declared to be a misdemeanor is punishable by

imprisonment in a county jail not exceeding one year, or by a fine not

exceeding five hundred dollars, or by both such fine and imprison

ment.
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C HA P T E R 2.

PERSONS LIABLE TO PUNISHMENT FOR CRIME.

§ 6813. Persons liable to punishment. The following per

sons are liable to punishment‘ under the laws of this state:

1. All persons who commit, in whole or in part, any crime within

this state.

2. All persons who commit larceny or robbery as defined in this

code, out of this state and bring to, or are found with the property

stolen within this state.

3. All persons who, being out of this state, abduct or kidnap, by

force or fraud, any person, contrary to the laws of the place where

such act is committed, and bring, send or convey such person within

the limits of this state, and are afterwards found therein.

4. All persons who, being out of this state, cause or aid, advise or

encourage another person to commit a crime within this state, and

are afterwards found therein.

5. All persons who, being out of this state and with intent to

cause within it a result contrary to the laws of this state, do an act

which, in_its natural and usual course, results in an act or effect con

trary to its laws. \

§ 6814. Who capable of crime. Exception. All persons

are capable of committing crime, except those belonging to the fol

lowing classes:

1. Children under the age of seven years.

2. Children over the age of seven years but under the age of four

teen years, in the absence of clear proof that at the time of commit

§ 15, Pen. (Y.

amkl.

§ 16. l't'll. C.

amfil.

ting the act or neglect charged against them, they knew its wrong- '

fulness.

3. Idiots.

-1. Lunatics, insane persons and all persons of unsound mind,

including persons temporarily or partially deprived of reason, upon

proof that at the time of committing the act charged against them

they were incapable of knowing its wrongfulness.

5. Peisons who commit an act or make an omission, otherwise

criminal or punishable, through misfortune or by accident, or under

an ignorance or mistake of fact, which disproves any criminal intent.

But ignorance of the law does not excuse from punishment for its

violation. _

h‘. Persons who commit an act or make an omission, otherwise

criminal or punishable, without being conscious thereof.

'7. Persons who commit an act or make an omission, otherwise

criminal or punishable, while under involuntary subjection to the

power of superiors. _

§ 6816. Intoxication, how considered. Effect on intent.

No act committed by a person while in a state of voluntary intoxica

tion, shall be deemed less criminal by reason of his having been in

such condition. But whenever the actual existence of any particular

purpose, motive or intent, is a necessary element to constitute any

particular species or degree of crime, the jury may take into con

sideration the fact that the accused was intoxicated at the time, in

determining the purpose, motive or intent, with which he committed

the act.

§ 17. l'en. (7.

am'<l.
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=' lb. l'eu. C.

§ 19. I’:-n. l‘.

§ 20. |‘en. (‘.

21. I‘:-1|. O

5’ 22. l'eu. C.

§ 23. l'¢~||. (‘.

§ ‘ll. l‘<-1|. (‘.

§ 6816. Morbid propensity, no defense. A morbid pro

pensity to commit prohibited acts, existing in the mind of a person

who is not shown to have been incapable of knowing the wrongful

ness of such acts. forms no defense to a prosecution therefor.

6817. Acquitted for insanity. Court may commit.

W en a jury has returned a verdict acquitting a defendant upon the

ground of insanity, the court may thereupon, if the defendant is in

custody, and it deems his discharge dangerous to the public safety.

order him to be committed to the state hospital for the insane. or to

the care of such person or persons as the court may direct till he

becomes sane.

§ 6818. Superior power exonerates. Duress. Coverture.

The involuntary subjection to the power of a superior which exon

erates a person charged with a criminal act or omission from punish

ment therefor, arises either from:

1. Duress; or,

2. Coverture.

§ 6819. What superior power excuses. The duress which

excuses a person from punishment who has committed a prohibited

act or omission must be a11 actual compulsion by use of force or fear.

§ 6820. Superior power inferred. Exceptions. A sub

jection suflicient to excuse from punishment may be inferred in favor

of a wife, from the fact of coverture, whenever she committed the

act char ed in the presence and with the assent of her husband,

except w en such act is a participation in:

1. Treason.

2. Murder.

3. Manslaughter.

4. Maiming.

5. An attempt to kill.

6. Rape.

7. Abduction.

8. Abuse of children.

9. Seduction.

10. Abortion, either upon herself or another female.

11. C-oncealing the death of an infant, whether her own or that of

another.

12. Fraudulently producing a false child, whether as her own or

that of another.

13. Bigamy.

14. Incest.

15. The crime against nature or sodomy.

16. Indecent exposure.

17. Obscene exhibitions of books and prints.

18. Keeping a bawdy or other disorderly house.

19. Misplacing a railway switch; or,

20 Obstructing a railway track.

§ 6821. Duress. When not inferred. In case of the crimes

enumerated in the last section, the wife is not excused from punish

ment by reason of her subjection to the power of her husband, unless

the facts proved show a case of duress as defined in section 6819.

§ 6822. Inference from coverture, may be rebutted.

The inference of subjection arising from the fact of coverture may be

rebutted by _an facts showing that in committing the act charged the

wife acted freely.
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Parties to Crime. l’F.\'AL CODE. _ §§ 6823-6828

§ 6823. Public ministers exempt. Elnbassadors and other § 1'». I'_en- 0
public ministers from forei govemments accredited to the president M“ ‘L

or the government of the nited States, and recognized by it accord

ing to the laws of the United States, with their secretaries, messengers,

families and servants are not liable to punishment in this state.

CHAPTERPARTIES T() CRIME.

§ 6824. Parties to crime classified. The parties to crime are § 11;. Pen. 0

classified as:

1. Principals; and,

2. Accessories.

§ 6825. Principals, who are. All persons concerned in the § '11- l’_en- 0
commission of a crime, whether it is a felony or a misdemeanor, and am ii‘

whether they directly commit the act constituting the ofliense, or aid

and abet in its commission, or not being present, have advised and

encouraged its commission, and all persons counseling, advising or

encouraging children under the age of fourteen years, lunatics or

idiots, to commit any crime, or who by fraud, contrivance or force,

occasion the drunkenness of another for the purpose of causing him

to commit any crime, or who by threats, menaces, command or coer

cion, compel another to commit any crime, are principals in any crime

so committed.

§ 6826. Accessories, who are. All persons who, after the §"-'s- l'e-n- C

commission of any felony, conceal or aid the offender, with knowl

edge that he has committed a felony, and with intent that he may

avoid or escape from arrest, trial, conviction or punishment, are acces

sones.

§ 6827. Misdemeanors. No accessories. In misdemeanor gas». |-<-1.. 1‘.

there are no accessories.

§ 6828. Accessories, how punished. Except in cases when gao. l'_cn. 0.

a different punishment is prescribed by law,_an accessory to a felony ’"“ "'

is punishable by imprisonment in the penitentiary not less than one

and not exceeding five years, or in the county jail not exceeding one

year, or by fine not exceeding five hundred dollars, or by both such

fine and imprisonment.
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§§ es-zaesno PENAL CODE. Crimrs Against Religion.

§ 31. l'en. (‘.

§ 3?, Pen. (‘.

§ 53. l'cn. ('.

§ 34, Pen. (‘.

§ 35. I‘!-n. (‘.

¥ 36. 1':-n. (‘.

§ :47. Pen. (‘.

§ 1. c. s1. issi.

am‘d.

Q 38. Pen. (‘.

§ :49. Pen. (‘.

§ 40. Pen. ('.

_=' ll. I’:-n. (‘.

am'¢l.

CHAPTER 4.

CRIMES AGAINST RELIGION AND CONSCIENCE.

§ 6829. Blasphemy defined. Blasphemy consists in wan

tonly uttering or publishing words, casting contumelious reproach or

profane ridicule upon God, Jesus Christ, the Holy Ghost, the holy

scriptures, or the christian religion.

§ 6830. Serious discussion not blasphemy. If it appears

beyond reasonable doubt that the words complained of were used in

the course of serious discussion, and with intent to make known or

recommend opinions entertained by the accused, such words are not

blasphemy.

S 6831. Misdemeanor. Blasphemy is a misdemeanor.

§ 6832. Profane swearing defined. Profane swearing con

sists in any use of the name of God, or Jesus Christ, or the Holy

Ghost, either in imprecating divine vengeance upon the utterer or any

other person, or in light, trifling or irreverent speech.

§ 6833. Punishment of. Every person guilty of profane

swearin is punishable by a fine of one dollar for each offense.

§ 68 4. Summary conviction for. Whenever any profane

swearing is committed in the presence and hearing of any justice of

the peace or other magistrate, while holdin a court, or under any

other circumstances such as in the opinion 0% the magistrate amount

to a gross violation of public decency, such magistrate may, in his

discretion, immediately convict the ofiender, without any other proof.

§ 6836. Penalties, how collected. Commitment for.

If the offender does not forthwith pay the penalties incurred, with

the costs, or give security for their payment within six days, he shall

be committed by warrant to the county jail for every offense, or for

any number of otfenses whereof he was convicted at one and the

same time, for not less than one nor more than three days; there to

be confined in a room separate from all other prisoners.

§ 6836. Obscene language. Public place. Any person who

shall utter or speak any obscene or lascivious language or words, in

any public place, or in the presence of females, or of children under

ten years of age, shall be deemed guilty of a misdemeanor, and upon

conviction thereof before any justice of the peace of this state, or

before a county court exercising increased jurisdiction, as provided

in section 111 of the constitution of this state, shall be liable to a fine

of not more than one hundred dollars, or imprisonment in the county

jail not more than thirty da s, or both, at the discretion of the court.

§ 6837. First day 0 week. Acts prohibited. The first

day of the week being by general consent set apart for rest and reli

gious uses, the law prohibits the doing on that day of certain acts

hereinafter specified.

§ 6838. Sabbath breaking defined. Any violation of the

foregoing prohibition is Sabbath breaking.

§ 6839. Day defined. Under the term “day,” as employed in

the phrase “first day of the week,” in the seven sections following, is

included all the time from midni ht to midnight.

§ 6840. Acts of Sabbath breaking enumerated. The fol

lowing are the acts forbidden to be done on the first day of the week.

the doing of any of which is Sabbath breaking:
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Servile labor.

Public sports.

Trades, manufactures and mechanical employments.

Public traffic.

. Serving process.

6841 . Servile labor prohibited. All manner of servile

labor on the first day of the week is prohibited, excepting works of

necessity or charity.

% 6842. Defense, other day observed. It is a sufficient

de ense in proceedings for servile labor on the first day of the week,

to show that the accused uniformly keeps another day of the week as

holy time. and does not labor upon that day, and that the labor com

plained of was done in such manner as not to interrupt or disturb

other persons in observing the first day of the week as holy time.

§ 6843. Prohibited sports enumerated. All shooting, sport

ing. horse racing, gaming or other public sports, upon the first day of

the week, are prohibited.

§ 6844. Trades and employments prohibited. All trades,

manufactures and mechanical cmployments, upon the first day of the

week, are prohibited. "

§ 6845. Public traflic prohibited. All manner of public sell

ing. or offering or exposing for sale publicly, of any commodities upon

the first day of the week, is prohibited, except that meats, milk and

fish may be sold at any time before nine o’ol0ck in the morning, and

except that food may be sold to be eaten upon the premises where

sold, and drugs and medicines and surgical appliances may be sold at

any time of the day.

§ 6846. Serving process prohibited. All service of legal

process of any description whatever, upon the first day of the week, is

prohibited, except in cases of breach of the peace or apprehended

breach of the peace, or when sued out for the apprehension of a per

son charged with crime, or except when such service shall be spe

cially authorized by law.

§ 6847. Sabbath breaking, how punished. Every person

guilty of Sabbath breaking is punishable by a fine of one dollar for

each oifense.

§ 6848. Fines, how collected. No exemption. The fines

prescribed in this chapter for profane swearing and for Sabbath

breaking, may be collected in the manner prescribed by law, for the

collection of debts; but no property shall be exempt from execution

which has been taken to satisfy any such fines and costs.

§ 6849. Maliciously serving process. \\'hoever maliciously

procures any process in a civil action to be served on Saturday upon

any person who keeps Saturday as holy time, and does not labor on

that day, or serves upon him any process returnable on that day, or

maliciously procures any civil action to which such person is a party

to be adjourned to that day for trial, is guilty of a misdemeanor.

§ 6850. Compelling form of belief. Any willful attempt, by

means of threats or violence, to compel any person to adopt, practice

or profess any particular form of religious belief, is a misdemeanor.

$ 6851. Preventing religious act. Every person who will

fully prevents, by threats or violence, another person from performing

any lawful act enjoined upon or recommended to such person by the

religion which he professes, is guilty of a misdemeanor.

w=~'~"-v—s=~=.wr—

§ 4;’. Pen. (‘.

§ 44. Pen. (Y.

§ 1:"). l‘:*||. (‘.

§ 46. I‘:-n. (‘.

§ 47. Pen. (‘.

I

§ -ls‘. l‘en. (9.

§ 8'3. Pen. (‘.

§ 50. l'cn. U.

§ 51. I’.-n. C.

§ 52. l‘eu.~ (1.

§ 53. Pen. (‘.
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_s 54. Pen. C. _S 6852. Disturbing religious meeting. Every person who

willfully disturbes, interrupts or disquiets any assemblage of people

met for religious worship, by any of the acts or things hereinafter

enumerated, is guilty of a misdemeanor.

.=‘ .5:-.. Pen. c. § 6853. Acts deemed to be, enumerated. The following

are the acts deemed to constitute disturbance of a religious meeting:

1. Uttering any profane discourse, committing any rude or inde

cent act, or making any unnecessary noise, either within the place

where such meeting is held or so near it as to disturb the order and

solemnity of the meeting.

2. Exposing to sale or gift, any ardent or distilled liquors, or keep

ing open any huckster shop within one mile of the place where any

religious society or assembly shall be actually convened for religious

worship, and in any other place than such as shall have been duly

licensed and in which the person accused shall have actually resided

or carried on business.

3. Exhibiting, within the like distance, any shows or plays with

out a license by the proper authority.

4. Engaging in, or aiding or promoting, within the like distance,

any racing of animals or gaming of any description. _ _

5. Obstructing in any manner, without authority of law, within

the like distance, the free passage along any highway to the place of

such meeting.

§ 6864. Time for prosecution limited. No prosecution for

any of the offenses mentioned in this chapter shall be maintained

unless commenced within thirty days next after the commission

thereof.

C H A P T E R 5 .

CRIMES AGAINST THE ELECTIVE FRANCHISE.

|-,.,,_ (~_ § 6855. Elector. Giving or receivingbribe. Every person,

“""“- who, by force, threats, bribery or by offering to give or by giving a

bribe to any elector, or by any corrupt means whatever, either

directly or indirectly, attempts to influence or influences any such

elector in giving his vote at any election; or who attempts to deter or

deters him from giving his vote at such election, or attempts by any

means whatever to awe, restrain, hinder or disturb any elector in the

free exercise of the right of sulfrage, or defrauds any elector at any

such election by deceiving and causing such elector to vote for a

dilfercnt person for any oflice than he intended or desired to vote for,

or who, being an inspector, member of the board of election, judge or

poll clerk of any election, while acting as such or during the con~

tinuance of an election, induces or attempts to induce any elector.

either by menaces, or reward or promises thereof, to vote ditferently

from what such elector intended or desired to vote, is guilty of a

misdemeanor and is punishable by a fine not exceeding one thousand

dollars and not less than one hundred dollars and by imprisonment in

the county jail not exceeding one year and not less than three months.
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§ 6856. Elector. Illegal influence. Every person offering,

giving or loaning to another any money or other thing of value, to

induce him to influence any elector to vote in a particular way or for

any person at any such election, shall be punished by a fine not

exceeding five hundred dollars, or be imprisoned in the county jail

not exceedin one year, or by both such fine and imprisonment.

§ 6857. etting upon election, how punished. Every

person who makes, offers or accepts any bet or wager upon the result

of an election, or upon the success or failure of any person or

candi te, or upon the number of votes to be cast either in the

aggregate or for any particular candidate, or upon the vote to be cast

by any particular person or persons, or upon the decision to be

made by any inspector of election, board of election or any member

thereof, or any canvasser, board of canvassers or other election

officers, or any question arising in the course of an election, or upon

any event whatever depending upon the conduct or result of an

election or upon the conduct or decision of any officer of an election

or board of such oflicers, is uilty of a misdemeanor.

§ 6858. Oifers of o ce, how punished. Every person

who, being a candidate at any election, offers or agrees to appoint

or procure the appointment of any particular person or persons to

office, as an inducement or consideration to any person to vote for,

or to procure ‘or aid in procuring the election of such candidate, is

guilty of a misdemeanor.

§ 6859. Communicating same. Every person who, not being

a candidate, communicates any offer made in violation of the last

section, to any person, with intent to induce him to vote for or

to procure or aid in procuring the election of the candidate making

the otfer, is guilty of a misdemeanor.

§ 6860. Contributing money for elections, how pun

ished. Exceptions. Every person who, with intent to promote the

election, either of himself or of any other person or candidate, either:

1. Furnishes, or engages to pay or deliver any money or property,

for the purpose of procuring the attendance of voters at the polls, or

for the purpose of compensating any person for procuring attendance

of voters at the polls, except for the conveyance of voters who are

sick, poor or infirm; or, _

2. Furnishes, or engages to pay or deliver any money or property,

for any purpose intended to promote the election of any candidate,

except for the expenses of holding and conducting public meetings

for the discussion of public questions, and of printing and circulating

ballots, handbills and other papers, previous to such election, is guilty

of a misdemeanor. »

§ 6861. Defrauding elector in his vote. Every person who

fraudulently alters the ballot of any elector or substitutes one ballot

for another, or fumishes any elector with a ballot otherwise than as

provided and authorized by law, or with a ballot containing more

than the proper number of names, or who intentionall practices any

fraud upon any elector to induce him to deposit a ballot as his vote

and to have the same thrown out and not counted, or otherwise to

defraud him of his vote, is guilty of a misdemeanor.

§6862. Obstructing elector. Every person who willfully

and without lawful authority obstructs, hinders or delays any elector

on his way to any poll where an election shall be held, is guilty of a

misdemeanor.

§ 57, Pen. (‘.

§ 55. Pen. (‘.

am‘d.

§ 59, Pen. (J.

§ 641. Pen. C.

§ 61. Pen. (‘.

§ 62. Pen. (‘.

?ll\|'ll.

5 63. Pen. (‘.
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.=' s4. Pen. (‘. § 6863. Double voting or offer. Every person who votes

more than once at any election, or ‘who offers to vote after having

once voted, either in the same or in another election precinct or dis

trict, shall be punished by fine not exceeding two hundred dollars. or

by imprisonment in the county jail not exceeding one year.

§ 65- I’@1'1- (‘. § 6864. Unqualified voting. Every person knowing himself

not to be a qualified voter, who votes or offers to vote at any election,

shall be punished by a fine not exceeding two hundred dollars, or by

imprisonment in the county jail not exceeding six months.

§ 66. I'en- C. § 6865. Procuring unqualified vote. Every person who

procures, aids, assists, counsels or advises another to give his vote.

knowing that such person is disqualified, shall be punished by a fine

not exceeding five hundred dollars, nor less than fifty dollars, and by

imprisonment in the county jail not exceeding one year.

9: av. Pen. <1. § 6866. Advising unqualified voting. Every person who

procures or counsels another to enter any town, ward or election pre

cinct or district for the purpose of giving his vote at an election.

knowing that such person is not entitled so to vote, is guilty of a

misdemeanor.

§ -s. Pen. (‘. § 6867. Voting in wrong precinct or district. Every per

son who, at any election, knowingly votes or offers to vote in any

election precinct or district in which he does not reside, or in which

he is not authorized by law to vote, is guilty of a misdemeanor.

§m. PEI]. c. § 6868. Voting unlawfully at town meeting. Every per

son who votes at any annual township meeting, in a township in

which he does not reside, or who offers to vote at any annual town

ship meeting after having voted at an annual township meeting held

in another township within the same year, is guilty of a mis

demeanor.

§ 69. Pen. c. § 6869. Convicted felon. Denied vote. Every person who,

having been convicted of any bribery or felony, thereafter offers to

vote at any election without having been pardoned and restored to all

the rights of a citizen, is guilty of a misdemeanor.

:1 :0. Pen. c. § 6870. Unauthorized registration, how punished. Ev

ery person who causes his name to be registered as that of an elector.

upon any registry of voters authorized by- law to be kept in any town.

city or election precinct or district of this state, knowing that he is

not a qualified voter within the territorial limits covered by such

registry, is punishable by imprisonment in the penitentiary not less

than one year.

re :1. l'Pl1. v. § 6871. Personating registered voter. Every person who.

within any city, town or election precinct or district in this state in

which a registry of qualified voters is by law authorized to be kept

falsely personates a registered voter, and in such personating offers

to vote at any election, is punishable by imprisonment in the peni

tentiary not less than one year.

: 1:, l'('lI. c. § 6872. False statement, preventing registration. Every

person who, at the time of requesting his name to be registered as

that of a qualified voter, upon any registry of voters authorized by

law to be kept in any city, town or election precinct or district of this

state, or at the time of offering his vote at any election, knowingly

makes any false statement or employs any false representation or

false pretense or token, to procure his name to be registered or his

vote to be received, is guilty of a misdemeanor.
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§ 6873. Constructive false statements. A false statement. §1=!.I'<-n-C

representation. or token, made or used in the presence and to the

knowledge of a person requesting his name to be registered or offer

ing his vote, is to be deemed made by himself, if it appears that it

was made or used in support of his claim to be registered or to vote,

that he knew it to be false and suffered it to pass uncontradicted.

6874. Disturbance of public meeting. Every person who § H. Pet <1

wilfully disturbs or breaks up any public meeting of electors and

others, lawfully bein held for the purpose of considering public

questions, is uiltyo a misdemeanor.

§ 6875. Igreventing public meeting of electors. Every per- § 1:». 1'01» P

son who, by threats, intimidation or unlawful violence, willfully hin

ders or prevents electors from assembling in public meeting for the

consideration of public questions, is guilty of a misdemeanor.

§ 6876. Preventing attendance at public meeting. Every § we. l’£'ll. c.

person who makes use of any force or violence or of any threat to do

any unlawful act, as a means of preventing an elector from attending

any public meeting lawfully held for the purpose of considering any

public questions, is guilty of a misdemeanor. '

§ 6877. Intimidating and bulldozing electors. Every per- § W. Pt--t <1

son who willfully, by unlawful arrest, by force and violence or by threats

or intimidation, prevents or endeavors to prevent an elector from

freely 'ving his vote at any election, or employs either of such means

to hingdr him from voting, or to cause him to vote for any person or

candidate, shall be punished by a fine not exceeding one thousand

dollars, and not less than fifty dollars.

§ 6878. Violence, threats, etc., of electors. Every person 5 '18. l’@I1- 0

who procures or endeavors to procure the vote of any elector, or the

influence of any person or other electors, at any election, for himself -

or for or against an candidate, by means of violence, threats of

violence, or threats o withdrawing custom or dealings in business or

trade, or enforcing the payment of debts, or bringing a suit or crimi

nal prosecution, or any other threat of injury to be inflicted by him

or by his means or ‘procurement, shall be punished by fine not

exceeding one thousand dollars, and by imprisonment in the county

jail not exceeding six months.

§ 6879. Disobedience of election judges and oflicers. § 19. P;-u. 0.
Every person who willfully disobe s a lawful command of an in- ‘““ ‘L

spector or judge of election or bo of election, or board of judges of

an election or election ofiicers, given in the execution of his or their

duty as such at any election, is guilty of a misdemeanor.

§ 6880. Violence disturbing election. Every person who is § so. P_en. 0.
guilty of any riotous conduct, or causes any disturbance or breach of am d‘

the peace, or uses any disorderly violence or threats of violence.

whereby any elector is impeded or hindered, or whereby the lawful

proceedings of any inspector or judge of election or poll clerk or

other oflicer of election or election officer, or board of election or can

vasser at such election, in the discharge of his or their duty, are inter

fered with, is uilt of a misdemeanor.

§ 6881. iso edience. Summary arrest therefor. When- § s1, Pen. (‘.

ever, at an election, any person refuses to obey the lawful command

of an inspector or judge of election, or of a board of election or other

ofiicer of election or election oflicer or board of canvassers, or by any

disorderly conduct in his or their presence interrupts or disturbs his

or their proceeding, he or they may make an order directing the
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sheritf or any constable of the county, or one or more special con

stables to be appointed by him or them, to take the person so offend

ing into custody and detain him until the final canvass of the votes

shall be completed. But such order shall not prohibit the person

taken into custod from voting at such election.

§ 1-...._ C. § 6882. Suc arrest, not defense. The fact that any person,

offending against the provisions of the preceding section, was taken

into custody and detained, as therein authorized, forms no defense to

aoplrosecution for the offense committed, under any provisions of this

c e.

.s as. Pen. c. 6883. Destroying ballots or boxes. Every person who

wi lfully breaks or destroys, on the day of an election or before the

canvass is completed, any ballot box used or intended to be used at

s_uch election, or defaces, injures, destroys or conceals any ballot

which has been deposited in any ballot box at an election, and has

not already been counted or canvassed, or any poll list used or

intended to be used at such election, is guilty of a felony.

g 31. c. as. ma. §, 6884. False certificates. Suppressing certificate. Every

“m "' person who falsely makes, or makes oath to or fraudulently destroys

any certificate of nomination or any part thereof, or files or receives

for filing any certificate of nomination, knowing the same or any part

thereof to be falsely made, or suppresses any certificate of nomina

tion which has been duly filed, or any part thereof, or forges or falsely

makes the oflicial indorsement on any ballot, or willfully neglects

properly to indorse said ballot shall be deemed guilty of a felony, and

upon conviction thereof shall be punished by imprisonment in the

penitentiary not less than one and not exceeding five years.

.= 3'Z.r'.6_6.1893. § 6885. Destroying supplies, lists or cards. Every per

“"‘ d" son who, during an election, willfully removes or destroys any of the

supplies or other conveniences placed in the booths or compartments

for the purpose of enabling the voter to prepare his ballot, or prior

to or on the day of an election willfully defaces or destroys any list of

candidates posted in accordance with the provisions of law, or any

copy of the printed ticket so posted, or who, during an election, tears

down or defaces the cards printed for the instruction of voters, shall

be deemed uilty of a misdemeanor, and upon conviction thereof,

shall be fine in any sum not exceeding one hundred dollars.

gm. l'_cn. c. 6886. False poll list. Every poll clerk or clerk of the poll

‘"“ ‘L at any election, who willfull keeps a false poll list, or who knowingly

inserts in his poll list any fa se statement, is guilty of a misdemeanor.

§ s-.. l’_en. c. § 6887. Misconduct of judges. Challenges. Every in

‘"“ "' spector or judge of an election, who willfully excludes any vote duly

tendered, knowing that the person offering the same is lawfully en

titled to vote at such election, or who willfully receives a vote from

any person who has been duly challenged in relation to his right to

vote at such election, without exacting from such person such oath or

other proof of qualification as may be required by law, or who will

fully omits to challenge any person offering to vote, whom he knows

or suspects not to be duly entitled to vote, and who has not been

challenged by any other person, is guilty of a misdemeanor.

Wt. l'_l-‘ll. (2 § 6888. Falsely canvassing or certifying. Every inspector"

‘““ "' or judge of election, member of any board of election or of canvassers.

poll clerk, messenger or other ofiicer authorized to take part in or

perform any duty in relation to any canvass or ofiicial statement of

votes cast at any election, who willfully makes any false canvass of

1930



the Elective 1~'rrrn(:/list. PENAL CODE. §§ assesses

such votes, or makes, signs, publishes or delivers any false returns of

such election, knowing the same to be false, or willfully defaces,

destroys or conceals any statement or certificate intrusted to his

care, is guilty of a misdemeanor.

§ 6889. Bribing election omcers. Every person who gives

or offers a bribe to any inspector, judge, clerk, canvasser or other

olficer of any election, or of any board of election, as a consideration

for some act done or omitted to be done, contrary to his otficial duty

in relation to such election, shall be punished by a fine not exceeding

five hundred dollars and imprisonment in the county jail not exceed

in six months.

_ 6890. Penalty, disfranchised. Any person uilty of either

of the offenses mentioned in sections 6855 and 6856 s all thereafter

be forever disfranchised and rendered ineligible to any ofiice of trust

or profit within the state, including that of representative to congress.

§ 6891. Witness not excused, no_t punished. No person

shall be excused from testifying upon .a prosecution for an ofliense

mentioned in section 6856 upon the ground that his statement might

tend to criminate himself, but any person so testifying against the

other party shall thereafter be exempt from punishment for such
offense mentioned in said section. i

§ 6892. Election defined. The word “election,” as used in

this chapter, designates only elections had within this state for the

§ :47. Pen. C.

am‘d.

purpose of enabling electors, as such, to choose some public otficer or ~

otficers under the laws of this state, or of the United States. _

§ 6893. Irregularities no defense. Irregularities or defects

in the mode of noticing, convening, holding or conducting an election

authorized by law, form no defense to a prosecution for a violation of

the provisions of this chapter.

§ 6894. Rights. Lawful interference. Nothing in this

chapter shall be construed to authorize the punishment of any per

son who, by authority of law, may interfere to prevent or regulate an

election which has been unlawfully noticed or convened, or is being

or is about to be unlawfully conducted.

§ 6895. Questions submitted. Criminal acts. Every act

which by the provisions of this chapter is made criminal when com

mitted with reference to the election of a candidate, is. equally crim

inal when committed with reference to the determination of a question

submitted to electors to be decided by votes cast at an election.

§ 6896. G0Od faith. Given in evidence. Upon. any prose

cution for procuring, offering or casting an illegal vote, the accused

may give in evidence any facts tending to show that he honestly be

lieved upon good reason that the vote complained of was a lawful

one‘, and the jury may take such facts into consideration in determin

ing whether the acts complained of were knowingly done or not.

8 6897. Selling liquors on election day. Every person who

sells, gives away or disposes of any intoxicating liquors as a bevera e,

on the day of any general election or special or local election, in t e

town, city or county where held, shall be deemed guilty of a mis

demeanor, and upon conviction, shall be punished by imprisonment

in the county jail not to exceed twenty days, and by fine not exceed

ing one hundred and not less than fifty dollars.

§ 6898. Unlawful voting at caucus. Every person who is not

a qualified elector of the ward or election precinct in which any caucus

or primary meeting is held and having for its object either immedi

§ x*. Pen. (Y.

§ 89. 1'1»-1|. (7.

§ 90. Pen. C.

§ 111. Pen. (1.

§ 92, l'en. (‘.

§ 9:5. Pen. G.

§ 94. Pen. (‘.

§ 95. Pen. (F.

am'1l.

§ 1, c. Zi. l~.\'>.

am‘d.
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§ 1, c. 112.1890.

a|n‘d.

§ 96. Pen. C.

§ 97, Pen. C.

§ 98. Pen. C.

§ 99, Pen. C.

§ 100, Pen. (‘.

ately or ultimately, the nomination or selection of any delegate, or

of any candidate for a public oflice to be voted for at any election in

this state, who in any manner votes upon any question or issue pend

ing before or submitted to such caucus or primary meeting, is guilty

of a misdemeanor.

§ 6899. Political convention, who may use proxy at.

Every person who, at a political convention or a convention of a

political character, called, convened or held within this state, uses or

attempts to use the proxy of a delegate sent or elected thereto from

a political subdivision designated or recognized as the unit of repre

sentation therein, unless he is an actual resident of such political

subdivision, is guilty of a misdemeanor, and upon conviction thereof.

is punishable by a fine of not less than twenty and not exceeding

one hundred dollars, or by imprisonment in the county jail not less

tkan ten days andnot exceeding one year, or both, at the discretion of

t e court.

CHAPTER 6.

(‘RIMES BY AND AGAINST THE EXECl.'TI\'E P()\\'F.R

OF THE STATE.

§ 6900. Exercising ofice without having qualified.

Every person who executes any of the functions of a public

office without having taken and duly filed the required oath of

office, or without having executed and duly filed the required secu

rity, is guilty of a misdemeanor; and in addition to the punishment

prescribed therefor, he forfeits his right to the oflice.

§ 6901. Acts Of oficer do facto. The last section shall not be

construed to affect the validity of acts done by a person exercising

the functions of_a public ofiice in fact, when other persons than him

self are interested in maintaining the validity of such acts.

§ 6902. Usurping or falsely assuming oflice. Every per

son who shall falsely assume or pretend to be any state, county or

township officer, or who shall knowingly take upon himself to act as

such, or to require any person to act as such, or assist him in any

matter pertaining to such office, shall be punished by imprisonment

in the county jail, not more than two years nor less than three months,

and by fine not exceeding five hundred nor less than fifty dollars.

§ 6903. Giving or ofibring bribes. Every person who gives

or ofl"ers any bribe to an executive ofiicer of this state, with intent to

influence him in respect to any act, decision, vote, opinion or other

proceedings of such oflicer, is punishable by imprisonment in the

penitentiary not less than one and not exceeding ten years, or by a

fine not exceeding five thousand dollars, or both.

§ 6904. Asking or receiving bribes. Every executive ofiicer

or person elected or appointed to an executive ofiice who asks, receives

or agrees to receive any bribe upon any agreement or understanding

that his vote, opinion or action upon any matter then pending or
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which may by law be brought before him in his oflicial capacity, shall

be influenced thereby, is punishable by imprisonment in the peniten

tiary not less than one and not exceeding ten years, or b a fine not

exceeding five thousand dollars, or both; and in addition t ereto, for

feits his office and is forever disqualified from holding any public

ofiice under this state.

§ 6905. Preventing oficer’s duty. Every person who

attempts, by means of any threat or violence, to deter or prevent any

executive oflicer from performing any duty imposed upon such ofiicer

by law, is guilty of a misdemeanor.

§ 6906. Resisting oflicer. Every person who knowingly

resists, by the use of force or violence, any executive officer in the

performance of his duty, is guilty of a misdemeanor.

§ 6907. Taking unlawful fees.

asks or receives any emolument, gratuity or reward, or any promise

of any emolument, gratuity or reward, excepting such as may be

authorized by law, for doing any oflicial act, is guilty of a misde

meanor.

§ 6908. Omitting or delaying oflicial acts for reward.

Every executive oflicer who asks or receives any emolument, gratuity

or reward, or any promise of any emolument, gratuity or reward, for

omitting or deferring the performance of any official duty, is guilty

of a misdemeanor.

§ 6909. Fees for services not rendered. Advance fees.

Every executive officer who asks or receives any fee or compensation

for any oflicial service which has not been actually rendered, except

in cases of charges for prospective costs, or of fees demandable in

advance in the cases allowed by law, is guilty of a misdemeanor.

§ 6910. Taking unlawful reward. Fugitives from justice.

Every executive oflicer who‘

§ 101. l'en. (‘.

§ 102. Pcu. (T.

§ 10:1. Pen. C.

§ 104. Pen. C.

§ lo?» . Pen. C.

§ 106. l’vu. (‘.

Every oflicer of this state who asks or receives any compensation, fee _

or reward of any kind, for any service rendered or expense incurred in

procuring from the governor of this state a demand upon the execu

tive authority of a state or territory of the United States, for the

surrender of a fugitive from justice, or of any service rendered or

expense incurred in procuring the surrender of such fugitive, or of

conveying him to this state or for detaining him therein, except upon

an employment by the governor of this state, and upon an account

duly audited and paid out of the state treasury, is guilty of a misde

meanor.

§ 691 1 . Buying appointments to ofice. Every person who

gives or agrees or offers to give any gratuity or reward in considera

tion that himself or any other person shall be appointed to any public

oflice, or shall be permitted to, or to exercise, perform or discharge

the prero atives or duties of any oflice, is punishable by imprison

ment in t e county jail not less than six months nor more than two

years, or by a fine of not less than two hundred dollars nor more than

one thousand dollars, or both.

§ 6912. Selling appointments to oflice. Every person who,

directly or indirectly, asks or receives or promises to receive any

gratuity or reward, or any promise of a gratuity or reward, for appoint

ing another person or procurin for another person an appointment

to any public office, or any cler ship, deputation or other subordinate

position in any public olfice, is punishable by imprisonment in the

' § 107. l'<~u. (‘.

§1(|c~'. Pen. C.
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county jail not less than six months nor more than two years, or by a

fine of not less than two hundred dollars nor more than one thousand

dollars, or both.

§ 6913. Rewards for appointment or deputation. Every

public otficer who, for any gratuity or reward, appoints another per

son to a public oflice, or permits another person to exercise, perform

or discharge any of the prerogatives or duties of his office, is punish

able by imprisonment in the county jail not less than six months nor

more than two years, and by a fine of not less than two hundred dol

lars nor more than one thousand dollars; and in addition thereto he

forfeits his oflice.

§ 6914. Unlawful appointments void. Acts valid. Every

grant or deputation made contrary to the provisions of the two pre

ceding sections is void; but oflicial acts done before a conviction for
i any ‘offense prohibited by those sections, shall not be deemed invalid

§ 111, l'cu. (‘.

‘ . Pen. (‘.

.4113. Pen. (‘.

§ sl. Cunst.

in consequence of the invalidity of such grant or deputation.

§ 6915. Exercising functions after term. Every person who

having been an executive oflicer, willfully exercises any of the func

tions of his oflice after his term of otfice has expired and a successor

has been duly elected or appointed, and has qualified in his place, and

he has notice thereof, is guilty of a misdemeanor.

§ 6916. Refusal to surrender seal or books. Every person

who having been an executive oflicer of this state, wrongfully refuses

to surrender the oflicial seal or any of the books and papers appertain

ing to his office, to his successor, who has been duly elected or

appointed, and has duly qualified, and has demanded the surrender of

the books and papers of such 0fl'i('e, is guilty of a misdemeanor.

§ 6917. Administrative oficers included. The various pro

visions of this chapter which relate to executive oflicers apply in rela

tion to administrative oflicers in the same manner as if administrative

and executive oflicers were both mentioned to ether.

§ 6918. Governor receiving bribes. enacing. Appoint

ing to or removing from ofiice. Every person bein governor of

this state, who asks, receives or agrees to receive any bri , upon any

understanding that his oflicial opinion, judgment or action shall be

influenced thereby, or who gives or offers or promises his oflicial

influence, in consideration or upon condition that any member of the

legislative assembly, or either house thereof, shall give his oflicial

vote or influence on any particular side of any question or matter

upon which he may be required to act in his oflicial capacity; or who

menaces any member of the legislative assembly or either house

' thereof, by the threatened use of his veto power: or who offers or

promises any member of the legislative assembly or either house

thereof, that he, the said governor, will nominate for appointment or

appoint any particular person or persons to any ofiice created, or

thereafter to be created, in consideration or upon condition that any

such member shall give his oflicial vote or influence on any matter

pending or thereafter to be introduced into either house of the legis

lative assembly; or who threatens any member of the legislative

assembly or either house thereof, that he, the said governor, will

remove any person or persons from any oflice or position held by

such person or persons under the laws of this state, with intent in

any manner to influence the action of said member, shall be ])llnisl\0(l

by imprisonment in the penitentiary not less than one and not

exceeding ten years, or in the county jail not exceeding one year, or
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by a fine not exceeding five thousand dollars, or both, and upon con

viction of any or either of the otfenses mentioned in this section shall

forfeit any and all right to hold any oflice of trust or honor i11 this

state. '

U HA PT E R 7 .

(‘RIMES AGAINST THE LEGISLATIVE POWER.

§ 6919. Preventing meeting of legislative assembly. §114.r_<-“.0.

Every person who willfully and by force or fraud prevents the legis- '"“ ‘L

lative assembly of this state, or ei'ther- of the houses composing it,

or any of the members thereof, from meeting or organizing, is pun

ishable by imprisonment in the penitentiary not less than five nor

more than ten years, or by a fine of not less than five hundred dol

lars. nor more than two thousand dollars, or both.

§ 6920. Disturbing the legislative assembly. Every per- §1l.'».|'en.(!.

son who willfully disturbs the legislative assembly of this state, 0_r “"""'

either of the houses composing it, while in session, or who commits

any disorderly conduct in the immediate view and presence of either

house of the legislative assembly, tending to interrupt its proceedings

or impair the respect due to its authority, is guilty of a misdemeanor.S 6921. Compelling adjournment. Every person who will- §1l6.l'en.(‘. E

fully and by force or fraud compels or attempts to compel the legis

lative assembly of this state or either of the houses composing it, to

adjourn or disperse, is punishable by imprisonment in the peniten

tiary not less than five nor more than ten years, or by a fine of not

less than five hundred dollars nor more than two thousand dollars, or

both. .

§ 6922. Intimidating members. Every person who willfully, gm. l'en.C.

by intimidation or otherwise, prevents any member of the legislative

assembly of this state from attending any session of the house of

which he is a member. or any committee thereof, or from giving his

vote upon any question which may come before such house, or from

performing any other oflicial act, is guilty of a misdemeanor.

§ 6923. Compelling either house to perform or omit act. gm. l'Pll. 0.

Every person who willfully compels or attempts to compel either of

the houses composing the legislative assembly of this state to pass,

amend or reject any bill or resolution, or to grant or refuse any

petition, or to perform or omit to perform any other oflicial act, is

punishable by imprisonment in the penitentiary not less than five nor

more than ten. years, or by a fine of not less than five hundred dollars

nor more than two thousand dollars, or both.

§ 6924. Altering draft of bill. Every person who fraudu- 5119. l‘en.<'.

lently alters the draft of any bill or resolution which has been pre

sented to either of the houses composing the legislative assembly, to

be passed or adopted, with intent to procure it to be passed or

adopted by either house, or certified by the presiding otficer of either

house, in lan uage dit't'erent from that intended by such house. is

guilty of a fe ony.
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§ 40. Const.
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§ 6925. Altering engrossed copy. Every person who fraudu

lently alters the engrossed copy or enrollment of any bill which has

been passed by the legislative assembly of this state, with intent to

procure it to be approved by the overnor or certified by the secretary

of state, or printed or published: by the printer of the statutes in

langua e different from that in which it was passed by the legislative.

assembd , is guilty of a felony.

§ 6926. Giving or offering bribes to members. Every per

son who gives or offers to give a bribe to any member of the legisla

tive assembly, or attempts directly or indirectly, by menace, deceit

suppression of truth or any other corrupt means, to influence a mem

ber in giving or withholding his vote, or in not attending the house

of which he is a member, or any committee thereof, is punishable by

imprisonment in the penitentiar not less than one and not exceeding

ten years, or by a fine not excee ing five thousand dollars, or both.

§ 6927. Members receiving bribes. Every member of either

of the houses composing the legislative assembly of this state, who

asks, receives or agrees to receive any bribe upon any understanding

that his oflicial vote, opinion, influence, judgment or action shall be

influenced thereby, or shall be given in any manner or upon any par

ticular side of any uestion or matter upon which he may be required

_to act in his oflicia capacity, is punishable by imprisonment in the

penitentiary not less than one and not exceeding ten years, or in the

county jail not exceeding one year, or by fine not exceeding five

thousand dollars, or both.

6928. Members. Solicitation of bribery defined. ' Pun

is ment. Every person elected to either house of the legislative

assembly, who shall otfer or promise to give his official vote or influ

ence, in favor of or against any measure or proposition pending, or

proposed to be introduced into the legislative assembly, or either

house thereof, in consideration or upon condition that any other per

son elected to the same legislative assembly or either house thereof.

will give or will promise or assent to give, his vo_te or influence in

favor of, or against any other measure or proposition pending, or pro

posed to be introduced into such legislative assembly or house, shall

be deemed guilty of solicitation of bribery and shall, upon conviction

thereof, be punished by imprisonment in the penitentiary not less than

one and not exceeding five years, or by fine not exceeding five thousand

dollars, or both, and shall not thereafter be eligible to the legislative

assembly or either house thereof.

§ 6929. Members. Vote in consideration of vote. Brib

ery. Every member of the legislative assembly or either house

thereof, who shall give his vote or influence for or against any meas

ure or proposition pendin or proposed to be introduced into such

legislative assembly or eit er house thereof, or otfer or promise or

assent so to do, upon condition that any other member will give.

promise or assent to give his vote or influence in favor of or against

any other such measure or proposition, pending or proposed to be

introduced into such legislative assembly or house, or in considera

tion that any other member has given his vote or influence for or

against any other measure or proposition in such legislative assembly

or house, shall be deemed guilty of bribery. and upon conviction

thereof. shall be punished by imprisonment in the penitentiary not

less than one and not exceeding five years, or by a fine not 8Xi'\‘t‘tllll_L{
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five thousand dollars, or both, and shall not thereafter be eligible to

the legislative assembly or either house thereof.

§ 6930. Members. Governor. Acts by, deemed felony.

Every person elected to either house of the legislative assembly who

ives, or offers or promises to give his official vote or influence in

avor of or against any measure or proposition pending or proposed

to be introduced into, or that has already passed or been passed by

either house of the legislative assembly, in consideration or upon con

dition that any person, being governor of this state, shall approve or

disapprove, veto or sign or agree to approve or disapprove, veto or

sign any such measure or proposition, or any measure, proposition,

bill or act or proposed law that has already passed or been passed by

said legislative assembly, or either house thereof, or in consideration

or upon condition that any person, being or acting governor of this

state, shall nominate for appointment or appoint or remove any person

or persons to or from any office or position under the laws of this

state, shall be deemed guilty of a felony, and upon conviction thereof,

shall be punished by imprisonment in the penitentiar , not less than

one and not exceeding ten years, or in the county jai not exceeding

one year, or by a fine not exceeding two thousand dollars, or both.

and upon conviction of any or either of the offenses mentioned in this

§ 51, Collsl.

section, shall forfeit any and all right to hold or exercise any office of '

trust or honor in this state.

§ 6931. Senators. Governor. Acts by, deemed felony,

Every person elected to the senate of this state who shall offer or

agree to give his otiicial vote or influence for or against the confirma

tion of any person or persons nominated or to be nominated -for

appointment or appointed or to he appointed to any oflice in this

state, in consideration or upon condition that the person being gover

nor of this state shall nominate for appointment or appoint or refuse

to appoint or nominate for appointment any person or persons to‘ or

for any oflice or position in this state. shall be guilty of a felony, and

upon conviction thereof, shall be punished by imprisonment in the

penitentiary 11ot less than one and not exceeding ten years, or in the

county jail not exceeding one year, or by a fine not exceeding two

thousand dollars, or both, and upon conviction of any or either of the

offenses mentioned in this section shall forfeit any and all right to

hold or exercise any office of trust or honor in this state.

6932. Witness refusing to attend. Every person who,

being duly summoned to attend as a witness before either house of

the legislative assembly, or any committee thereof authorized to sum

mon witnesses, refuses or neglects without lawful excuse to attend

pursuant to such summons, is guilty of a misdemeanor.

§ 6933. Refusing to testify Every person who, being pres

ent before either house of the legislative assembly, or any committee

thereof authorized to summon witnesses, willfully refuses to be sworn

or affirmed. or to answer any material and proper question, or to pro

duce upon reasonable notice any material and proper books, papers

or documents in his possession or under his control, is guilty of a

misdemeanor.

§ 6934. Members. Conviction. Forfeiture of oflice. The

conviction of a member of the legislative assembly of either of the

crimes defined in this chapter, involves as a consequence, in addition to

the punishment prescribed by this code, a forfeiture of his ofiice, and

disqualifies him from ever afterwards holding any oflice under this state.

§t~1. (‘nn.~"t.

§ 123. l'v-n. (Y.

§ 121. l’cn. (1.

£5 1'15. l’en. (1.
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C H A P T E B. 8.

CRIMES ‘AGAINST PUBLIC JUSTICE, BRIBERY AND

CORRUPTION. '

§ 6936. Bribes to judges, jurors, referees, etc. Every per~

son who gives or offers to give a bribe to any judicial ofiicer. juror.

referee, arbitrator, umpire or assessor. or to any person who may be

authorized by law to hear or determine any question or controversy.

with intent to influence his vote, opinion or decision upon any matter

or question which is or may be brought before him for decision. is

punishable by imprisonment in the penitentiary not less than one

and not exceeding ten years, or by a fine not exceeding five thousand

dollars, or both.

6936. Judicial officers receiving bribes. Every judicial

o oer of this state who asks, receives or agrees to receive any bribe

upon any agreement or understanding that his vote, opinion or

decision upon any matter or question which is or may be brought

before him for decision, shall be thereby influenced, is punishable by

- imprisonment in the penitentiary not less than one and not exceeding

ten years, or by a fine not exceeding five thousand dollars, or both;

and in addition thereto forfeits his oflice and is forever disqualified

from holding any public ofiice under this state.

§ 6937. -Jurors, referees and others receiving bribes.

Every juror, referee, arbitrator, umpire or assessor, and every person

authorized by law to hear or determine any question or controversy.

who asks, receives or agrees to receive any bribe upon any agreement

or understanding that his vote, opinion or decision upon any matter

or question which is or may be brought before him for decision, shall

be thereby influenced, is guilty of felony.

§ 6938. Misconduct by jurors and others. Every juror or

person drawn or summoned as a juror or chosen arbitrator or umpire.

or appointed referee, who, either: .

1. Makes any promise or agreement to give a verdict for or against

any party; or,

2. Willfully permits any communication to be made to him, or

receives any book, paper, instrument or information relative to any

cause pending before him, except according to the regular course of

proceeding upon the trial of such cause,

Is guilty of a misdemeanor.

§ 6939. Judicial oflicers accepting gifts. Every judicial

officer, juror, referee, arbitrator or umpire, who accepts any gift from

any person, knowing him to be a party in interest or the attorney or

counsel of any party in interest to any action or proceeding then pend

ing or about to be brought before him, is guilty of a misdemeanor.

§ 6940. Gift defined. The word “gift,” in the foregoing section

shall not be taken to include property received by inheritance. by will

or by gift in view of death.

§ 6941. Attempts to influence jurors and others. Every

person who attempts to influence a juror or any person summoned or

drawn as a juror, or chosen an arbitrator or appointed areferee. in

respect to his verdict or decision of any cause or matter pending. or

about to be brought before him, either:
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1. By means of any communication, oral or written, had with him

except in the regular course of proceedings upon the trial of the

cause;

2. By means of any book, paper or instrument exhibited other

wise than in the regular course of proceedings upon the trial of the

cause:

3. By means of any threat or intimidation;

4. By means of any assurance or promise of any pecuniary or

other advanta e; or, ‘

-5. By pub ishing any statement, argument or observation relating

to the cause,

Is uilty of a misdemeanor.

§ g942. Drawing jurors fraudulently. Every person author

ized by law to assist at the drawin of any jurors to attend any court,

who willfully puts or consents to t e putting upon any list of jurors

as having been drawn, any name which shall not have been drawn 1

for that purpose in the manner prescribed by law; or, who omits to

place on such list any name that shall have been drawn in the man

ner prescribed by law; or, who signs or certifies any list of jurors as

having been drawn which was not drawn according to law; or, who is

guilty of any other unfair, partial or improper conduct in the drawing

of any such list of jurors, is guilt of a misdemeanor.

§ 6943. Misconduct of oihcer in charge of jury. Every

ofiicer to whose charge any jury is committed by any court or mag

istrate, who negligently or willfully permits them or any of them,

either: ' ,

1. To receive any communication from any person;

2. To make any communication to any person;

3. To obtain or receive any book or paper or refreshment; or,

4. To leave the ju room without the leave of such court or

magistrate first obtaine ,

Is guilty of a misdemeanor.

CHAPTER 9.

RESCUES.

§ 6944. Rescuing persons from custody. Every person

who by force or fraud rescues or attempts to rescue, or aids another

person in rescuing or in attempting to rescue any prisoner from any

officer or other person having him in lawful custody, is punishable as

follows:

1. If such prisoner was in custody upon a charge or conviction of

felony, by imprisonment in the penitentiary not less than ten years.

2. If such prisoner was in custody otherwise than upon a charge

or conviction of felony, by imprisonment in a county jail not exceed

ing one year, or by a fine 11ot exceeding five hundred dollars, or by

both such fine and imprisonment.

§ 1:54. Pen. (‘-.

§ 134. Pen. C.

§ 1:15. Pen (‘.
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§136.I’en.('. § 6946. Injuring. Retaking goods from custody. Every

person who willfully injures or destroys, takes or attempts to take, or

assists any other person in taking or attempting to take from the cus

tody of any otlicer or person, any personal property which such otficer

or person has in charge under any process of law, is guilty of a mis

demeanor.

CHAPTER 10.

ESCAPES AND AIDING THEREIN.

em. Pen.(‘. § 6946. Persons in custody escaping. Rearrest. Im

““"“- prisonment. Every person, in custody under sentence of imprison

ment for any crime, who escapes from custody, may be recaptured

and imprisoned for a term equal to that portion of his ori inal term

of imprisonment which remained unexpired upon the ay of his

escape. I

§§ Ilia. _1m. § 6947. Escaping from custody. Punishment. Every per
P§,',',‘-.(|_' son who, being confined in the penitentiary or other prison, or being

in the lawful custody of an officer or other person, by force or fraud

escapes from such prison or custody, is guilty of a felony if such cus

tody is upon a charge, arrest, commitment or conviction for a felony:

and of a misdemeanor, if such custody or confinement is upon a

charge, arrest, commitment or conviction for a misdemeanor.

.= 139. 1---... c. § 6948. Attempts to escape from penitentiary. Every

person confined in the penitentiary for a term less than for life, who

attempts by force or fraud, although unsuccessfully, to escape from

such prison, is guilty of a felony.

5 141, l'(‘ll.('. § 6949. Attempts to escape from other prisons. Every

person confined in any prison other than the penitentiary, who attempts

by force or fraud, although unsuccessfully, to escape therefrom, is

punishable by imprisonment in the county jail not exceeding one

year.

§ 14_‘z;“I_’f-1=- <1 _ ' § 6960. Assisting person in prison to escape. Every per

“ ‘ ' son who willfully, by any means whatever, assists any person confined

in any prison to escape therefrom, is punishable as follows:

1. If the person assisted was held or confined upon a charge.

arrest, commitment or conviction of felony, by imprisonment in t It‘

penitentiary not less than one and not exceeding ten years.

2. If the person assisted was held or confined otherwise than upon

a charge, arrest, commitment or conviction of felony, by imprison

ment in the county jail not exceeding one year or by fine not exceed

ing five hundred dollars, or both.

e 14:4. 13»... ('. § 6961. Aiding escape by information, disguise, weapon.

‘"“ "' Every person who, with intent to effect or facilitate the escape of a

prisoner, whether the escape is effected or attempted or not, enters a

prison, or conveys to a prisoner any information, or sends into a

prison any disguise, instrument. weapon or other thing, is punishable

as follows:
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1. If such prisoner is held or confined upon a charge, arrest, com

mitment or conviction for felony, by imprisonment in the penitentiary

not less than one and not exceeding ten years.

2. If such prisoner is held or confined otherwise than upon a

charge, arrest, commitment or conviction for felony, by imprisonment

in the county jail not exceeding one year, or bya fine cf five hundred

dollars.

S 6952. Assisting escape from oficer. Every person who

aids or assists a prisoner in escaping or attempting to escape from the

lawful custody of a sherifl’ or other otficer or person, is guilty of a

felony, if the prisoner is held under arrest, commitment or convic

tion for a felony, or upon a charge thereof; and of a misdemeanor, if

the prisoner is held under arrest, commitment or conviction for a

misdemeanor, or upon a charge thereof.

§ 6953. Oflcer permitting escape’. Every sheriff or other

officer or person, who allows a prisoner, lawfully in his custody, in

any action or proceeding, civil or criminal, or in any prison under his

charge or control, to escape or go at large, except as permitted by

law. or connives at or assists such escape, or omits an act or duty

whereby such escape is occasioned or contributed to or assisted, is:

1. If he corruptly and willfully allows, connives at or assists the

escape, guilty of a felony.

2. In any other case, he is guilty of a misdemeanor.

§ 6954. Punishment for permitting escape. Every oflicer

who is convicted of the offense specified in the first subdivision of

the last section, forfeits his ofiice, and is forever disqualified to hold

any ofiice or place of trust, honor or profit under the laws of this state.

§ 6955. Concealing escaped prisoner. Every person who

knowingly or willfully conceals or harbors for the purpose of conceal

ment, a person who has escaped or is escaping from custody, is guilty

of a felony if the prisoner is held upon a charge or conviction of

felony, and of a misdemeanor if the person is held upon a charge or

conviction of misdemeanor.

§ 6956. Prison defined. The term “prison,” in this chapter

includes the penitentiary, county jails, and every place designated by

law for the keeping of persons held in custody under process of law

or under any lawful arrest.

§ 6967. Prisoner defined. The term “prisoner,” in this chap

ter includes every person held in custody under process of law issued

from a court of competent jurisdiction, whether civil or criminal, or

under any lawful arrest.

§ 6958. Escaping from penitentiary. Prosecution. Ex

pense, how paid. Whenever a prosecution takes place, of any per

son for any crime or public offense committed by, or charged against

him while such person was, or is under sentence to be or is confined

in the penitentiary, the clerk of the district court, where such trial is

had. shall make out a detailed statement of all the costs incurred by

the county for the trial of such person, including his preliminary

examination, and for keeping and guarding him, and the judge of

said court shall certify that the same is correct. The'said clerk shall

thereupon transmit said certified statement to the state auditor, and

said state auditor shall audit said expenses and statement and draw

his warrant in favor of the treasurer of the county for the amount

allowed. to be paid out of the state treasury.

§ 145. Pen. C.

:un‘(l.

§ H4. Pen. C.

am‘d.

§ H6. l'\*||. G.

§ HT, Pen. (7.
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_=' 148, Pen. C.

,5 149, Pen. (‘.

§ 150. Pen. (‘.

§ 151. 1’:-n. (‘.

;' ma, "

E; 1-“ml. I’:-n. C.

CHAPTER

FORGING, STEALING, MUTILATING AND FALSIFYINH

JUDICIAL AND PUBLIC RECORDS.

ll.

§ 6959. Larceny. Destruction ofpublic records by officer.

Every clerk, register or other ofiicer having the custody of any record,

map or book, or of any paper or proceeding of any court of justice,

filed or deposited in any public ofice, who is guilty of stealing,

willfully destroying, mutilating, defacing, altering or falsifying. or

fraudulently removing or secreting such record. map, book, paper or

proceeding, or who permits any other person so to do, is punishable

by imprisonment in the _ penitentiary not less than one and not

exceeding five years, and in addition thereto forfeits his ofiice.

§ 6960. Same by others. Every person not an officer such as

is mentioned in the last section, who is guilty of any of the acts

specified in that section, is punishable by imprisonment in the

penitentiary not less than one and not exceeding five years, or in a

county jail not exceeding one year, or by a fine not exceeding five

hundred dollars, _or by both such fine and imprisonment.

§ 6961. Offering forged or false instruments for record.

Every person who knowingly procures or‘ offers any false or forged

instrument to be filed, registered or recorded in any public office

within this state, which instrument, if genuine, might be filed or

registered or recorded under any law of this state, or of the United

States, is guilty of felony.

CH APTER 12.

PERJURY AND SUBORNATION OF PERJURY.

§ 6962. Perjury. Every person who, having taken an oath

that he will testify, declare, depose or certify truly before any

competent tribunal, ofiicer or person, in any of the cases in which

such an oath may by law be administered, willfully and contrary to

such oath, states any material matter which he knows to be false. is

guilty of perjury.

§ 6963. Oath defined. The term “oath,” as used in the last

section, includes an affirmation, and every other mode of attesting the

truth of that which is stated, which is authorized by law.

§ 6964. Oath of oflice excepted. So much of an oath of

ofiice as relates _to the future performance of oflicial duties is not such

an oath as is intended by the preceding sections of this chapter.

§ 6965. Irregularities no defense. It is no defense to a

prosecution for perjury that the oath was administered or taken in an

irregular manner.
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§ 6966. Incompetency no defense. It is no defense to a

prosecution for perjury that the accused was not competent to give

the testimony, deposition or certificate of which falsehood is alleged.

It is sufficient that he actually was required to give such testimony

or made such deposition or certificate. '

§ 6967. Materiality not necessary. It is no defense to a

prosecution for perjury that the accused did not know the materiality

of the false statement made by him; or that it did not in fact affect

the proceeding in or for which it was made. It is sufiicient that it

was material, and might have been used to affect such proceedin .

§ 6968. When deposition complete. The making of a epo

sition or certificate is deemed to be complete, within the provisions

of this chapter, from the time when it is delivered by the accused to

any other person with intent that it be uttered or published as true.

§ 6969. False statement. An unqualified statement of that

which one does not know to be true is equivalent to a statement of

that which one knows to be false.

6970. False list under oath, perjury. Ever person who

wi lfully makes or gives under oath or affirmation a fa se list of his

taxable property, or a false list of the taxable property in his use or

possession or under his control and required by law to be listed by

him, is uilty of perjury.

§ 69 1. Perjury, how punished. Perjury is punishable by

imprisonment in the penitentiary as follows:

1. When committed on the trial of an information or indictment

for felony, by imprisonment not less than ten years.

2. When committed on any other trial or proceeding in a court of

justice, by imprisonment for not less than one and not more than ten

years.

3. In all other cases by imprisonment not less than one and not

more than five years.

6972. Summary committal of witness for perjury.

W enever it appears probable to any court of record that any person

who has testified in any action or proceeding in such court has com

mitted perjury, such court may immediately commit such person, by

an order or process for that purpose, to prison, or take an undertak

ing with sureties for his appearing and answering to an information

or indictment for perjury.

§ 6973. Witness to perjury bound over to appear. Such

court shall thereupon bind over the witnesses to establish such per

jury to appear at the proper court to testify upon the trial in case an

information or an indictment is filed or found for such perjury, and

shall also cause immediate notice of such commitment or undertak

ing with the names of the witnesses so bound over, to be given to the

state’s attorney of the county.

§ 6974. Papers. Documents retained. If, upon the hear

ing of such action or proceeding in which such perjury has probably

been committed, any papers or documents produced by either party

shall be deemed necessary to be used on the prosecution for such per

jury, the court may by order detain such papers or documents from

the party producing them, and direct them to be delivered to the

state’s attorney.

8 6975. Subornation of perjury defined. Every person who

willfully procures another person to commit any perjury, is guilty of

subornation of perjury.

§ 155. Pen. C.

§ I56, Pen. (‘.

§1.'>9. l'en. (‘.

am'd.

3160. Pen. 1'.

am'd.

§ llil. Pen. L‘.

am‘d.

,5 182. Pen. C.

§ 163. l'en. C.
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1:104, l'en.(‘. § 6976. Subornation, punishment Of. Every person guilty

of subornation of perjury is punishable in the same manner as he

would be if personally guilty of the perjury so procured.

g 165. Pen. (‘. § 6977. Same, conviction of, disqualifles. No person Wllu

has been convicted of perjury or of subornation of perjury, shall

thereafter be received as a witness in any action, proceeding or mat

ter whatever upon his own behalf; nor in any action or proceeding

between adverse parties, against any person who shall object thereto,

until the judgment against him has been reversed. But when such

person has been actually received as a witness contrary to the pro

visions of this section, his incompetency shall not prejudice the rights,

innocently acquired, of any other person claiming _under the proceed

ing in which such person was so received.

CHAPTER-13.

FALSIFYING EVIDENCE.

§ mu. Pen. c. § 6978. Ofiering false evidence. Every person who, upon

any trial, proceeding, inquiry or investigation whatever. authorized

by law, offers in evidence, as genuine, any book, paper, document.

record or other instrument in writing, knowing the same to have been

forged or fraudulently altered, is punishable in the same manner as

the forging or false alteration of such instrument is made punishable

by the provisions of this code.

.5 167. l'cn. c. § 6979. Deceiving a. Witness. Every person who practices

any fraud or deceit, or knowingly makes or exhibits any false state

ment, representation, token or writing, to any witness or person about

to be called as a witness, upon any trial, proceeding, inquiry or inves

tigation whatever, proceeding by authority of law, with intent to affect

the testimony of such witness, is guilty of a misdemeanor.

§1a<. l’en.(‘. § 6980. Preparing false evidence. Every person guilty of

falsely preparing any book, paper, record, instrument in writing or

other matter or thing, with intent to produce it or allow it to be pro

duced as genuine, upon any trial, proceeding or inquiry whatever.

authorized by law, is guilty of a felony.

15169. 1'1-n. c. § 6981. Destroying evidence. Every person who, knowing

that any book, paper, record, instrument in writing or other matter or

thing, is about to be produced in evidence upon any trial, proceeding.

inquiry or investigation whatever, authorized by law, willfully destroys

the same, with intent thereby to prevent the same from being pro

duced, is guilty of a misdemeanor.

§ 170. l'cn. <-. $ 6982. Preventing witness attending. Every person who

willfully prevents or dissuades any person who has been duly sum

moned or subpoenaed as a witness from attending, pursuant to the

command of the summons or subpmna, is guilty of a misdemeanor.

$ 6983. Same. Contemplated witness. Every person who

willfully prevents or dissuades any person who is or may become a

witness, from attending upon any trial, proceeding or inquiry.

authorized by law. is guilty of a misdemeanor.
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§ 6984. Bribing witness. Every person who gives or offers

or promises to give, to any witness or person about to be called as a

witness, any bribe. upon any understanding or agreement that the

testimony of such witness shall be thereby influenced, or who attempts

by any other means fraudulently to induce any witness to give false

testimony or to withhold true testimony, is guilty of a misdemeanor.

C H A P T E R

OTHER OFFENSES AGAINST PUBLIC JUSTICE.

14.

§ 6985. Injury to records and embezzlement. Every

sheriff, coroner, clerk of a court, constable or other ministerial officer,

and every deputy or subordinate of any ministerial oflicer, who either:

1. Mutilates, destroys, conceals, erases, obliterates or falsifies any

record or paper appertaining to his oflice; or, '

2. Fraudulently appropriates to his own use or to the use of

another person, or secretes with intent to appropriate to such-use, any

money, evidence of debt or other property intrusted to him in virtue

of his oflice,

Is guilty of a felony.

§ 6986. Permitting escapes by oflicer. Every sherid, cor

oner, clerk of a court, constable or other ministerial otficer, and every

deputy or subordinate of any ministerial oflicer, who either:

1. Allows any person lawfully held by him in custody to escape or

go at large, except as may be permitted by law; or, _

2. Receives any gratuity or reward, or any security or promise of

one, to procure, assist, connive at or permit any prisoner in his custody

to escape, whether such escape is attempted or not; or,

3. Commits any unlawful act tending to hinder justice,

Is guilt of a misdemeanor.

§ 698 . Refusing to receive prisoner. Every oflicer who,

in violation of a duty imposed upon him by law as such oflicer to

receive into his custody any person as a prisoner, willfully neglects or

refuses so to receive such person into his custody, is guilty of a mis

demeanor.

§ 6988. Delaying to take prisoner before magistrate.

Every public oflicer or other person having arrested any person upon

any criminal charge, who willfully delays to take such person before

a magistrate having jurisdiction to take his examination, is guilty of

a misdemeanor.

§ 6989. Arrest or seizure without lawful authority.

Every public otlicer or person pretending to be a public ofiicer, who

under the pretense or color of any process or other legal authority,

arrests any person, or detains him against his will. or seizes or levies

upon any property, or dispossesses any one of an lands or tenements

without due and legal process, is guilty of a mi emcanor.

§ 171. l'en. C.

§ 172, l’c||. (‘.

§ 17:3. Pen. C.

§ 174. l'cn. (‘.

§ 17'». l’cn. (‘.

§ 176. Pen. (‘.
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,5 177. Pen. C.

§ 178.

§ 1'19.

_§ l-‘$0.

§ Isl.

§ 1&2.

~§ l>83.

l'en. ‘.

Pen. '.

l‘en. ‘.

Pen. ‘.

l’cn. .

Pen. ..

§ 6990.‘ Misconduct executing search warrant. _

peace ofiicer who, in executing a search warrant, willfully exceeds his

authority, or exercises it with unnecessary severity, is guilty of a mis

demeanor. .

§ 6991. Refusingto aidoflicer. Every person who, afterhaving

been lawfully commanded to aid any ofiicer in arresting any person or

in retaking any person who has escaped from legal custody, or in exe

cuting any legal process, willfully neglects or refuses to aid such

oflicer, is guilty of a misdemeanor.

§ 6992. Refusing to make arrest. Every person who, after

having been lawfully commanded by any magistrate to arrest another

person, willfully neglects or refuses so to do, is guilty of a misde

meanor. ’ ~

§ 6993. Insurrection. Resisting execution of process.

Every person who, after proclamation issued by the govemor declar

ing any county to be in a state of insurrection, resists or aids in resist

ing the execution of process in the county declared to be in a state of

insurrection, or who aids or attempts the rescue or escape of another

from lawful custody or confinement, or who resists or aids in resist

ing a force ordered out by the governor to quell or suppress an insur

rection, is punishable by imprisonment in the penitentiary not less

than two years.

6994. Obstructing oficer in duty. Every person who will

fu y delays or obstructs any public oficer in the discharge or attempt

to discharge any duty of his oflice, is guilty of a misdemeanor.

' § 6995. Extra judicial oaths. Every person who takes an

oath before an ofiicer or person authorized to administer judicial

oaths, except when such oath is required or authorized by law, or is

required by the provisions of some contract as the basis of or in proof

of a claim, or when the same has been agreed to be received by some

person as proof of any fact, in the performance of any contract, obli

gation or duty, instead of other evidence, is guilty of a misdemeanor.

§ 6996. Administering same. Every officer or other person

who administers an oath to another person, or who makes and delivers

any certificate that another person has taken an oath, except when

such oath is required by the provisions of some contract as a basis of

or proof of a claim, or when the same has been agreed to be received

by some person as proof of any fact in the performance of any con

tract, obligation or duty, instead of other evidence, is guilty of a mis

demeanor.

§ 6997. Compounding crimes. Every person who, having

knowledge of the actual commission of a crime or violation of statute.

takes any money or property of another or any gratuity or reward. or

any engagement or promise therefor, upon any agreement or under

standing, express or implied, to compound or conceal such crime or

violation of statute, or to abstain from any prosecution therefor, or to

withhold any evidence thereof, is punishable as follows:

1. By imprisonment in the penitentiary not less than one and not

exceeding five years, or in a county jail not exceedin one year. when

the crime compounded is one punishable either %>y death or by

imprisonment in the penitentiary for life.

By imprisonment in the penitentiary not less than one and not

exceeding three years, or in a county ' jail not exceeding six mouths.

when the crime compounded was punishable by imprisonment in the

penitentiary for any other term than for life.

Everv ‘

1246



Other Ofienses. PENAL CODE. §§ 6998-7005

3. By imprisonment in the county jail not exceeding one year, or

by a fine not exceedin two hundred dollars, or by both such fine and

imprisonment, when t e crime‘ or violation of statute compounded is

acrime punishable by imprisonment in the county jail or by a fine,

or is a misdemeanor or violation of statute for which a pecuniary or

other penalty or forfeiture is prescribed,

§ 6998. Compounding prosecution. Every person who takes 5 W» l’-"- (*

any money or property of another or any gratuity or reward, or any

engagement or promise therefor, upon any agreement or understand

ing. express or implied, to compound, discontinue or delay any prose

cution then pending for any crime or violation of statute, or to with

hold any evidence in aid thereof, is guilty of a misdemeanor.

§ 6999. Attempting to intimidate oficers. Every person § 156- l‘HI- (Y

who. directly or indirectly, utters or addresses any threat or intimida

tion to any judicial or ministerial officer, to any juror, referee, arbi

trator, umpire or assessor or other person authorized by law to hear

or determine any controversy, with intent to induce him either to any

act not authorized by law, or to omit or delay the performance of any

duty imposed upon him by law, is guilty of a misdemeanor.

§ 7000. Suppressing evidence. Every person who maliciously g IP57. Pen. c.

practices any deceit or fraud, or uses any threat. menace or violence,

with intent to prevent any party to an'action or proceeding from

obtaining or producing therein any book, paper or other matter or

thing which might be evidence, or from procuring the attendance or

testimony of any witness therein, or with intent to prevent any per

son having in his possession any book, paper or other matter or thing

which might be evidence in such suit or proceeding, or to prevent

any person being cognizant of any fact material thereto from produc

ing or disclosing the same, is guilty of a misdemeanor.

§ 7001. Buying lands in suit. Every person who takes any § iss. Pen. (‘.

conveyance of any lands or tenements, or of any interest or estate

therein, from any person not being in the possession thereof, while

such lands or tenements are the subject of controversy, ‘by suit in any

court, knowing the pendency of such suit, and that the grantor was

not in possession of such lands or tenements, is guilty of a misde

meanor.

§ 7002. Buying pretended titles. Every person who buys §1r*9- l’<*I1-('

or sells or in any manner procures, or makes or takes any promise or

covenant to convey any pretended right or title to any lands or tene

ments, unless the grantor thereof or the person making such promise

or convenant has been in possession, or he and those by whom he

claims have been in possession of the same, or of the reversion and

remainder thereof, or have taken the rents and profits thereof for the

space of one year before such grant, conveyance, sale, promise or cove

nant made, is guilty of a misdemeanor.

§ 7003. Does not prohibit mortgaging-, The last two sec- § 19'». l"t'll.(I.

tions shall not he construed to prevent any person having a just title

to lands, upon which there shall be an adverse possession, from execut

ing a mortgage upon such lands.

§ 7004. Common barratry defined. Common barratry is the § 191. Pen. c.

practice of cxcitiiig groundless judicial proceedings.

§ 7005. Misdemeanor. Common barratry is a misdemeanor. §192.Pen.G.
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§ H13, Pen.

§ 194.

§ 197.

§ 19“.

5 200, Pen. '.

§ 201, Pen.

§ 202, Pen,

Pen.

Pen.

Pen.

(‘.

Pen. .

Pen. ‘.

Pen. ‘.

§ 7006. Proof required. No person can be convicted of com

mon barratry, except upon proof that he has excited suits or proceed

ings at law, in at least three instances, and with a corrupt or malicious

intent to vex and annoy. .

§ 7007. Accused interested, not a defense. Upon prosecu

tion for common barratry, the fact that the accused was himself a party

in interest or upon the record to any proceedings at law complained of,

is not a defense.

§ 7008. Attorneys buying demands or suits. Every attor

ney who, either directly or indirectly, buys or is interested in buying

any evidence of debt or thing in action, with intent to bring suit

thereon, is guilty of a misdemeanor.

§‘ 7009. Justice or constable buying same. Every justice

of the peace and every constable. who, directly or indirectly, buys or

is interested in buying any evidence of debt or thing in action, for

the purpose of commencing any suit thereon before a justice, is guilty

of a misdemeanor.

§ 7010. Loans on claims for collection. Every attorne_\'._

justice of the peace or constable, who, directly or indirectly, lends or

advances any money or property. or agrees for or prooures any loan

or advance, to any person, as a consideration for or inducement toward

committing any evidence of debt or thing in action to such attorney,

justice, constable or any ‘other person, for collection, is guilty of a

misdemeanorl '

§ 701 1. Forfeiture of omce. Every person convicted of a vio

lation of either of the three preceding sections, in addition to the

punishment by fine and imprisonment, prescribed therefor by this

code, forfeits his office.

§ 7012. Receiving claims allowable. Nothing in the four

preceding sections shall be construed to prohibit the receiving in pay

ment, of any evidence of debt or thing in action, for any estate, real

or personal, or for any services of any attorney actually rendered. or

for a debt antecedently contracted, or the buying or receiving of any

evidence of debt or thing in action for the purpose of remittance, and

without any intent to violate such sections.

§ 7013. Application of previous sections. The provisions

of sections 7008, 7010 and 7012 relative to the buying of claims by an

attorney, with intent to prosecute them, or to the lendin or advanc

ing of money by an attorney in consideration of a claim ing deliv

ered for collection, shall apply to every case of such buying a claim,

or lending or advancing money, by any person prosecuting a suit or

demand in person.

§ 7014. Witnesses’ privilege. No person shall be excused

from testifying in any civil action, to any fact showin that an evi

dence of debt or thing in action has been bought, sol or received

contrary to law, upon the ground that his testimony might tend to

convict him of a crime. But no evidence derived from the examina

tion of such person shall be received against him upon any criminal

prosecution.

§ 7015. Criminal contempts. Every person guilty of any con

tempt ot court of the following kinds, is guilty of a misdemeanor:

1. Disorderly, contemptuous or insolent behavior, committed dur

ing the sitting of any court of justice, in immediate view and presence

of the court, and directly tending to interrupt its proceedings. or to

impair the respect due to its authority.
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2. -Behavior of the like character, committed in the presence of

any referee or referees, while actually sitting for the trial of a cause,

or upon any inquest or other proceeding authorized by law.

3. Any breach of the peace, noise or other disturbance directly

tending to interrupt the proceedings of any court.

4. \Villful disobedience of any process or order lawfully issued by

any court.

5. Resistance willfully offered by any person to the lawful order or

process of any court.

6. The contumacious and unlawful refusal of any person to be

sworn as a witness; or, when so sworn, the like refusal to answer any

material question.

7. The publication of a false or grossly inaccurate report of the

proceedings of any court. But no person can be punished, as for

contempt, in publishing a true, full and fair report of any trial, argu

ment, decision or proceeding had in court.

§ 7016. Grand juror acting after challenge allowed.

Every grand juror who, with knowledge that a challenge interposed

against him by a defendant, has been allowed, is present at or takes

part, or attempts to take part, in the consideration of the charge

against the defendant who interposed the challenge, or the delibera

tions of the grand jury thereon, is guilty of a misdemeanor.

§ 7017. Magistrate. Clerk disclosing deposition. Every

magistrate or clerk of any magistrate, who willfully permits any depo

sition taken on a complaint against or examination of a defendant

before such magistrate and remaining in the custody of such magis

trate or clerk, to be inspected by any person except a judge of a court

having jurisdiction of the offense, the United States attorney, attor

ney general, state's attorney of the county and his assistants, and the

defendant and his counsel, is guilty of a misdemeanor.

§ 7018. Clerk of court. Disclosing same. Every clerk of

any court who willfully permits any deposition returned by any grand

jury with a presentment made by them, and filed with such clerk, to

be inspected by any person except the court, the deputies or assist

ants of such clerk, and the state's attorney and his assistants, until

after the arrest of the defendant, is guilty of a misdemeanor.

§ 7019. Fraudulent concealment. Disclosure. Every per

son who, having been called upon by the lawful order of any court, to

make a true exhibit of his real and personal effects, either:

1. Willfully conceals any of his estate or effects, or any books or

writing relative thereto; or,

2. Willfully omits to disclose to the court any debts or demands

which he has collected, or any transfer of his property which he had

made after being ordered to make an exhibit thereof,

Is guilty of a misdemeanor.

§ 7020. Racing near court. Every person concerned in any

racing, running or other trial of speed between any horses or other

animals, within one-half mile of the place where any court is actually

sitting, is guilty of a misdemeanor.

§ 7021. Selling liquor in court house or jail. Every per

son who sells any spiritous or intoxicating liquor within, or brings

with intent to sell or offer or expose for sale therein, any such liquor

into, either:

§ ‘£04. Pen. C.

§205. 1'1-n. (‘.

§ 206. I‘:-n. (‘.

§ 207. l‘(-n. (‘.

§ 21$. Pen. (‘.

§ 209, Pen. (I.
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§ 210, Pen. (‘.

5 211. l'cn. ('.

Q 212. I’:-n. (‘.

_:' 21:4. I’:-n. ('.

§'_'1|. l‘en. (‘.

§ 213, l'r|l. ('.

1. Any building established as a court house for the holding of

courts of record, while any session of such court is being held therein:

or, -

2. Any building established as a jail or prison; or,

3. Any building or shed, out-house, porch, yard or curtilage ap

pertaining to any buildin which, or any part of which, is at the time

occupied or used for hol ing the polls at an election of any public

otficer of this state, or for canvassing votes cast at such election,

Is uilty of a misdemeanor.

§ ’?022. Misconduct of attorneys.

whether as attorney or as counselor, either:

1. Is guilty of any deceit or collusion or consents to any deceit or

collusion. with intent to deceive the court or any party; or,

2. VVillfully delays his client’s suit, with a view to his own gain; or.

3. \Villfully receives any money or allowance for or on account of

any money which he has not laid out or become answerable for,

Is guilty of a misdemeanor; and in addition to the punishment pre

scribed therefor by this code, he forfeits to the party injured treble

damages, to be recovered in a civil action.

§ 7023. Permitting name tobe used. If any attorney know

ingly permits any person, not being his general law partner or a clerk

in his otfice, to sue out any process or to prosecute or defend any

action in his name. except as authorized by the next section, such

attorney and every person who shall so use his name, is guilty of a

misdemeanor.

§ 7024. Exception. In what case lawful. Whenever an

action or proceeding is authorized by law to be prosecuted or defended

in the name of the state or of any public officer, board of oflicers or

municipal corporation, on behalf of another party, the attorney general

or state’s attorney or attorney of such public otficer or board or cor

poration may permit any proceeding therein to be taken in his name

by an attorney to be chosen by the party in interest.

§ 7025. Pretense to birth of child. Every person who fraudu

lently produces an infant, falsely pretending it to have been born of

any parent whose child would be entitled to inherit any real estate or

to receive a share of any personal estate, with intent to intercept the

Every attorney who,

inheritance of any such real estate, or the distribution of any such '

personal estate, from any person lawfully entitled thereto, is punish

able by imprisonment in the penitentiary not less than one and not

exceeding ten years.

§ 7026. Substituting child. Every person to whom an infant

has been confided for nursing, education or any other purpose, who.

with intent to deceive any parent or guardian of such child, substi

tutes or produces to such parent or guardian another child in the

place of the one so confided, is punishable by imprisonment in the

penitentiary not less than one and not exceeding seven years.

§ 7027. Omission of duty by oflicer_ of vessel. Every owner.

master or commander of any vessel arriving from a port without this

state, who knowingly lands, or permits to land, at any port, city or

place within this state any passenger or hand who is a foreign con

vict of any crime which, if committed in this state, would be punish

able therein, without giving notice thereof to the mayor of such city

ul‘ other principal municipal oflicer of such place or port, is guilty of

a misdemeanor.
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§ 7028. Public oificer. Duty omitted. Punishment. When

any duty is or shall be enjoined by law upon any public ofiicer, or

upon any person holding any public trust or employment, every will

ful omission to perform such duty when no special provisions shall

have been made for the punishment of such delinquency, is punish

able as a misdemeanor. '

§ 7029. Doing prohibited act. Punishment. When the

performance of an act is prohibited by any statute and no penalty for

tl1e violation of such statute is imposed in any statute, the doing of

such act is a misdemeanor.

§ 7030. Disclosing presentment. Indictment. Every

grand juror, state's attorney, clerk, judge or other officer, who, except

ing by the issuing or in the executing of a warrant to arrest the

defendant, willfully discloses the fact of a presentment or indictment

having been made for a felony, until the defendant has been arrested,

is guilty of a misdemeanor.

§ 7031. Disclosing jury’s proceedings. Every grand juror,

who, except when required by a court, willfully discloses any evi

dence adduced before the grand jury or anything which he himself or

any other member of the grand jury may have said, or in what man

ner he or any other grand juror may have voted on a matter before

them. is guilty of a misdemeanor.

§ 7032. Action in a false name. Every person who mali

ciously institutes or prosecutes any action or legal proceeding, or

makes or procures any arrest in the name of a person who does not

exist or has not consented that it be instituted or made, is guilty of a

misdemeanor.

§ 7033. Maliciously procuring search. Every person who

maliciously and without probable cause, procures a search warrant to

he issued and executed, is guilty of a misdemeanor.

§ 7034. Communicating with inmate of penitentiary.

‘Every person who, not being authorized by law or by consent of the

warden, deputy warden or other person in charge of the penitentiary,

connnunicates with any inmate of the penitentiary or brings into, or

conveys out of, the penitentiary any letter or printing, to or from

any such inmate. is guilty of a misdemeanor.

§ 7035. County Auditor. Neglect to canvass returns.

Every county auditor who willfully refuses or neglects to canvass the

election returns of his county. or neglects to make proper abstracts

tl191'c0f and forward the same to the proper officer, as is or may here

after be provided by law, or fails to issue certificates of election to

the persons lawfully entitled thereto, is punishable by a fine not

exceeding one hundred dollars for each refusal or neglect.

§ 7036. False certificates. Every public otficer who, being

authorized by law to make or give any certificate or other writing,

knowingly makes and delivers as true any such certificate or writing

containing any statement which he knows to_ be false, is guilty of a

§ 216. Pen. (‘.

§ -:11. Pen. c.

§ 21!. Pen. (‘.

:lm‘d.

Q 21%|. Pen. (‘.

§ 220. Pen. c.

§ 2511. l‘cn. (‘.

§ ‘."_"_’. Pen. C.

zun'<l. '

§ 2'54. Pen. C.

misdemeanor.
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5‘ 223. Pen. C.

amfil.

fl; ‘I16. Pen. C.

§ ‘J27, Pen. C.

§ Z3, (‘<m.~t.

§ 212, Cnu\'l.

C H A P T E R 15 .

CONSPIRACY.

§ 7037. Criminal conspiracies defined. If two or more per

sons conspire, either:

1. To commit a crime; or,

2. Falsely and maliciously to indict another for a crime, or to

procure another to be complained of or arrested for a crime; or, ‘

3. Falsely to institute or maintain an action or special proceeding;

or,

4. To cheat and defraud another out of property, by any means

which are in themselves criminal or which, if executed, would amount

to a cheat, or to obtain money or any other property by false pre

tenses; or,

0. To prevent another from exercising a lawful trade or calling or

(loin any other lawful act, by force, threats, intimidation, or by

inte ering or threatening to interfere with tools, implements or prop

erty belonging to or used by another, or with the use or employment.

thereof; or,

6. To commit any act injurious to the public health. to public

.morals or to trade or commerce, or for the perversion or obstruction of

justice, or of the due administration of the laws; each of them is

guilty of a misdemeanor.

§ 7038. Out of state, against peace of state. If two or more

persons, being out of this state, conspire to commit any act against

the peace of this state, the commission or attempted commission of

which, within this state, would be treason against the state, they are

punishable by imprisonment in the penitentiary not less than one

and not exceeding ten years.

§ 7039. Limitation. Peaceable assemblies. No conspiracy

is punishable criminally unless it is one of those enumerated _in the

last two sections, and the orderly and peaceable assembling or co

operation of persons employed in any calling, trade or handicraft for

the purpose of obtaining an advance in the rate of wages or compen

sation, or of maintaining such rate, is not a conspiracy.

§ 7040. Overt act necessary. Exceptions. Ne agreement

except to commit a felony upon the person of another, or to commit

arson or burglary amounts to a conspiracy, unless some act besirle

such agreement is done to efiect the object thereof, by one or more of

the parties to such agreement.

§ 7041. Hindering citizen to obtain employment. Every

person, corporation, or agent thereof, who maliciously interferes or

hinders, in any way, any citizen of this state from obtaining employ

ment or enjoying employment already obtained, from any other per

son or corporation, is guilty of a misdemeanor.

§ 7042. Black list." Punishment. Every corporation, oflicer,

agent or employee thereof, and every person of any corporation on

behalf of such corporation, who exchanges with or furnishes or de

livers to any other corporation or any ofiicer, a ent. employee or per~

son thereof, any “black list,” is guilty of a misc emeanor.
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CHAPTER 16.

TREASON AND MISPRISION OF TREASON.

§ 7043. Treason defined. Witnesses. Punishment. Every § ,,,_ (-,,,,.,_

person owing allegiance to this state who levies war against it, or

adheres to its enemies or gives them aid or comfort within this state

or elsewhere, is guilty of treason. No person shall be convicted of

treason unless on the evidence of two witnesses to the same overt act,

or his confession thereof in open court. Every person guilty of

treason shall, upon conviction thereof, be punished by death, or, at

the discretion of the court, shall be imprisoned in the penitentiary

not less than five years and be forever incapable of holding any oflice

under this state.

§ 7044. Misprision Of treason. Every person owing alle

giance to this state and having knowledge of any treason against it,

who conceals and does not, as soon as may be, disclose the same and

make the same known to the overnor or the attorney general, or to

some judge of this state or 0? some district thereof, or to the state's

attorney of some county, or a magistrate thereof, is guilty of mis

prision of treason and,‘ upon conviction thereof, shall be punished by

imprisonment in the penitentiary not less than one and not exceeding

five years.

CHAPTER_1T

SUICIDE.

§ 7045. Suicide defined. Suicide is the intentional taking of § -_»-;._ |-..,,_ ¢_

0ne's own life.

§ 7046. Attempting suicide. Every person who, with intent 5,: -_~_¢._ 1-..,,_ (1,

to take his own life, commits upon himself any act dangerous to

human life, or which if committed upon or toward another person

and followed by death as a consequence, would render the perpetrator

chargeable with homicide, is guilty of attempting suicide.

$ 7047. Advising and aiding suicide. Every person who § zn. Pen. C.

willfully, in any manner, advises, encourages, abets or assists another

person in taking his own life, is guilty of aiding suicide.

5 7048. Furnishing weapon or drug.. Every person who § 2&2. rt»... c.

willfully furnishes another person with any _deadly weapon or poisonous

drug, knowing that such person intends to use such weapon or drug

in taking his own life, is guilty of aiding suicide, if such person

thereafter employs such instrument or drug in taking his own life.

§ 7049. Aiding attempt. Every person who willfully aids 5 -_.,;,_ |»,.,,_ q_

another in attempting to take his own life, in any manner which by '

the preceding sections would have amounted to aidin suicide if the

person assisted had actually taken his own life, is gui ty of aiding an

attempt at suicide.
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§ 7050. Incapacity, no defense. It is no defense to a pros

ecution for aiding suicide or aiding an attempt at suicide, that the

person who committed or attempted to commit the suicide was not a

person deemed capable of committing crime.

§ 7051. Aiding suicide. Punishment. Every person guilty

of aiding suicide is punishable by imprisonment in the penitentiary

not less than seven years. '

§ 7052. Attempting suicide. Punishment. Every person

guilty of attempting suicide or of aiding an attempt at suicide, is

punishable by imprisonment in the penitentiary not less than one

and not exceeding two years, or by a fine not exceeding one thousand

dollars, or both.

CHAPTER 1s.

HOMICIDE.

§ 7053. Homicide defined. Homicide is the destruction of

the life of one human being by the act, agency, procurement or cul

pable omission of another.

§ 7054. Homicides classified. Homicide is either:

1. Murder.

2. Manslaughter.

3. Excusable homicide; or,

4. Justifiable homicide. ,

§ 7055. Corpus delicti, how proved. Confession. No

person can be convicted of murder or manslaughter or of aiding

suicide, unless the death of the person alleged to have been killed and

the fact of the killing by the accused as alleged, are each established

as independent facts; the former by direct proof and the latter bevond

a reasonable doubt: but in no case upon a plea of not guilty, shall the _

confession or admission of the accused, in writing or otherwise. be

&l:(llIfll?Slbl6 to establish the death of the person alleged to have been

1 ec.

§ 7056. Petit treason abolished. The rules of the connnon

law, distinguishing the killing of a master by his servant. and of a

husband by his wife, as petit treason, are abolished, and these

otfenses are deemed homicides, punishable in the manner prescribed

by this chapter.

§ 7057. Confidential or domestic relation. Whenever the

grade or punishment of homicide is made to depend upon its having

been committed under circumstances evincing a depraved mind or

unusual cruelty or in a cruel manner, the jury may take into consid

eration the fact that any domestic or confidential relation existed

between the accused and the person killed, in determining the moral

quality of the acts proved.

§ 7058. Murder defined. Homicide is murder in the following

vases:

1. \Vhen perpetrated without authority of law, and with a pre
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:n:(_litated design to effect the death of the person killed or of any

other human being. _

2. When perpetrated by any act imminently dangerous to others

and evincing a depraved mind, regardless of human life, although

without any premeditated design to effect the death of any particular

individual. "

3. When perpetrated without any design to effect death by a per

son engaged in the commission of any felony.

§ 7059. Felony used in last section deflned. The word

"fel0ny,” in the last section imports any act or omission declared or

defined to be a felony by any law of this state or by this code witl1

out regard to the effect thereon of the punishment actually imposed.

§ 7060. Design to effect death inferred. A design to effect

death is inferred from the fact of killing, unless the circumstances

raise a reasonable doubt whether such design existed.

§ 7061. Premeditation. A design to effect death sufficient to

constitute murder, may be formed instantly before committing the

act by which it is carried into execution.

§ 7062. Anger or intoxication no defense. Homicide com

mitted with a design to effect death is not the less murder because

the perpetrator was in a state of anger or voluntary intoxication at

the time.

§ 7063. Act imminently dangerous to others. Homicide

perpetrated by an act imminently dangerous to others and evincing a

depraved mind regardless of human life, is not the less murder because

there was no actual intent to injure others.

§ 7064. Murder divided into two degrees. According to

the facts and circumstances attending the killing, or as specially

declared by law, murder is deemed, either:

1. ‘Murder in the first de ree: or,

2. Murder in the second egree.

§ 7065. Degrees of murder defined. Every murder per

petrated by means of poison, or by lying in wait. or by torture. or by

other willful. deliberate or premeditated killing, or in committing or

attempting to commit any sodomy, rape, mayhem. arson, robbery or

burglary, shall be deemed murder in the first degree: all other kinds

of murder shall be deemed murder in the second degree.

§ 7066. Manslaughter defined. Homicide. not excusable or

justifiable, but perpetrated in a manner not constituting murder, is

manslau liter.

§.706 . Manslaughter divided into two degrees. Accord

ing to the facts and circumstances attending the killing, or as specially

declared by law, manslaughter is, either:

1. Manslaughter in the first degree". or,

2. Manslaughter in the second degree. _

§ 7068. Punishment for murder in first degree. Every

person convicted of murder in the first degree shall suffer death or be

imprisoned in the penitentiary for life. '

§ 7069. Punishment for murder in second degree. Every

person convicted of murder in the second degree shall be imprisoned

in the penitentiary not less than ten and not exceeding thirty years.

§ 7070. Punishment for manslaughter in first degree.

Every person convicted of manslaughter in the first degree shall be

punished by imprisonment in the penitentiary not less than five and

not exceeding fifteen years.

§ 2419. I‘:-n. (‘.

§ 2-H. Pen. C.

I

§ "_'l.'». l‘en. 1'.

§ 246. Pen. (‘-.

:nn'nl.

5 24:1. l‘en. (‘.

.51. '-'.c.9.1&‘*3.

am’d.

§ 2.1!. l'en. (‘.

am ‘d.
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§ 7071. Punishment for manslaughter in second degree.

Every person convicted of mapslaughter in the second degree shall

be punished by imprisonment in the penitentiary not less than one

and not exceeding five years, or by imprisonment in the county jail

not exceeding one year, or by a fine not exceeding one thousand

dollars, or by both such fine and imprisonment.

§ 7072. Jury determines degree ofmurder. The jury before

whom any person prosecuted for murder is tried, shall, if they find

such person guilty thereof, determine by their verdict, whether it is

of murder in the first degree or of murder in the second degree.

§ 7073. Jury must determine punishment. The jury be

fore whom any person prosecuted for murder is tried, shall if they

find such person guilty thereof, fix and determine by their verdict,

the punishment to be inflicted, within the limits prescribed by law,

as for example: if they find such person guilty of murder in the

first degree, they must designate in their verdict whether he shall be

punished by death or imprisonment in the penitentiary for life; or, if

they find such person guilty of murder in the second degree. they

must designate in their verdict the term of his imprisonment in the

penitentiary not less than ten and not exceeding thirty years.

§ 7074. Court to enter judgment according to verdict.

Exception. VVhenever any person is convicted of murder by the

verdict of a jury, it shall be the duty of the court to enter judgment

against such person, in accordance with such verdict, or otherwise

as provided by section 8247 of the code of criminal procedure.

§ 7075. Manslaughter. Jury. Degree. Punishment.

Court. The jury before whom any person is prosecuted for murder.

may, according to the facts and circumstances disclosed by the evi

dence, find such person guilty of manslaughter. VVhenever the jury

finds any person guilty of manslaughter, either upon a prosecution

for murder or a prosecution for manslaughter, they shall determine

by their verdict whether it is of manslaughter in the first degree or

of manslaughter in the second degree, and shall also fix and deter

mine by their verdict the punishment to be inflicted, within the

limits prescribed by law, and it shall be the duty of the court to enter

judgment against such person in accordance with such verdict, or

otherwise as provided by‘ section 8247 of the code of criminal pro

cedure.

S 7076. Murder. Manslaughter. Plea. Guilty. Court.

Whenever any person prosecuted for murder or manslaughter pleads

guilty, he shall, in his plea, designate whether he is guilty of murder in

the first degree or in the second degree, or of manslaughter in the first de

gree or in the second degree, and the court shall, if said plea is accepted.

determine the punishment to be inflicted therefor within the limits

prescribed by law, and enter judgment against such person in accord

ance with such determination. But the court may, in its discretion,

examine witnesses to aid in the determination of the punishment to

‘be inflicted or submit the same to a jury to determine the punish

ment, or, at its discretion, may refuse to receive a plea of guilty and

submit the whole case to a jury.

Q 7077. Treason. Murder. Death. Time of execution.

\Vhenever the court or jury shall designate that a person convicted of

treason or of murder in the first degree shall be punished by death. it

shall be the duty of the court entering judgment to fix the day of the

execution thereof, which day shall not be less than three months after
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the day on which the judgment and sentence are entered and not

longer than six months.

§ 7078. Duel. Killing in state. Murder. Second degree.

Every person who by previous appointment or engagement fights a

duel within the jurisdiction of this state and in so doing inflicts a

wound upon any person, whereof the person so injured dies, is guilty

of murder in the second degree.

§ 7079. Second, surgeon at duel. Manslaughter first

degree. Every person who acts as a second or surgeon at any such

duel as is mentioned in the preceding section and is present when

the wound is inflicted whereof death ensues, is guilty of manslaughter

in the first degree.

§ 7080. Duel. Killing without state, murder second

degree. Every person, being an inhabitant or resident of this state,

who, by previous appointment or engagement made within the same,

fights a duel without the jurisdiction of this state, and in so doing

inflicts a mortal wound upon a person, whereof he afterwards dies

within this state, shall be deemed guilty of murder in the second

degree within this state, and may be tried, convicted and sentenced

in the county where the death happens.

§ 7081. Second, surgeon, at duel. Manslaughter first

degree. Every person, being an inhabitant of this state, who acts

as a second or surgeon at any such duel as is mentioned in the pre

ceding section and is present when a wound is inflicted whereof death

ensues, is guilty of manslaughter in the first degree.

§ 7082. Conviction. Acquittal in other state, defense.

A person prosecuted under the last two preceding sections may plead

a former conviction or acquittal of the same offense in any other state

or country, and such plea, if admitted or established, shall be a bar

to all further or other proceedings against him for the same offense

within this state.

§ 7083. Homicide in forcibly taking mine. Murder. If

any person or persons shall associate and agree to enter or attempt to

enter by force of numbers, and the terror such numbers is calculated

to inspire, or by force and violence, or by threats of violence ainst

any person or persons in the actual possession of any lode, gu ch or

placer claim, and upon such entry or attempted entry, any person or

persons shall be killed, said persons and all and each of them so

entering or attemptin to enter, shall be deemed guilty of murder in

the second degree, an punished accordingly. Upon the trial of such

cases, any person cognizant of such entry or attempted entry, who

shall be present-and aiding, assisting or in anywise encouraging such

entry or attempted entry, shall be deemed a principal in the commis

sion of said offense.

§ 7084. Homicide, when manslaughter in first degree.

Homicide is manslaughter in the first degree in the following cases:

1. When perpetrated without a design to efl"ect death by a person

while en aged in the commission of a misdemeanor.

2. When perpetrated without a design to effect death, and in a

heat of passion, but in a cruel and unusual manner or by means of a

dangerous weapon, unless it is committed under such circumstances

as constitute excusable or justifiable homicide.

3. When perpetrated unnecessarily either while resisting an

attempt by the person killed to commit a crime or after such attempt

shall have failed.

§ 247. Pen. ('-.

:\m‘tl.

§ 2424. Pen. (‘.

am'<l.

§ 250. Pen. C.
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§ 7085. Abortion. Killing unborn quick child. The will

ful killing of an unborn quick child by an injury committed upon

the person of the mother of such child, and not prohibited in the

next following section, is manslaughter in the first de e.

§ 7086. Abortion by administering drugs. nstruments.

Every person who administers to any woman pregnant with a quick

child, or who prescribes for such woman, or advises or procures any

such woman to take any medicine, drug or substance whatever or

who uses or employs any instrument or other means with intent

thereby to destroy such child, unless the same shall have been neces

sary to preserve the life of such mother, is guilty in case the death

of the child or of the mother is thereby produced, of manslaughter

in the first degree.

7087. Manslaughter in second degree defined. Every

' kifiing of one human being by the act, agency. procurement or cul

pable negligence of another, which, under the provisions of this

chapter, is not murder nor manslaughter in the first degree, nor excus

able nor justifiable homicide, is manslaughter in the second degree.

§ 7088. Owner of mischievous animal. If the owner of a

mischievous animal, knowing its propensities, willfully suifers it to

go at large, or keeps it without ordinary care, and such animal, while

so at large or notconfined, kills any human being who has taken all

the precautions which the circumstances permitted, to avoid such

animal, the owner is deemed guilty of manslaughter in the second

e ee.

7089. Negligently navigating vessel. Overloading.

Every person navigating any vessel for in who willfully or negli

gently receives so many passengers or suc a quantity of other lading

on board such vessel that by means thereof such vessel sinks, or is

overset or injured, and thereby any human being is drowned or other

wise killed, is guilty of manslaughter in the second degree.

§ 7090. Steamboat. Passengers. Negligence. Racing.

Every captain or other person having eha e of any steamboat used

for the conveyance of passengers or of the ilers or engines thereof,

who, from ignorance or gross neglect, or for the purpose of excelling

any other boat in speed, creates or»-allows to be created, such an

undue quantit of steam as to burst or break the boiler or other

apparatus in w ich it shall be generated or any apparatus or machin

ery connected therewith, by which bursting or breaking any person

is killed, is deemed guilty of manslaughter in the second degree.

§ 7091. Engineer. Negligence. Producing death. Every

engineer or other person having charge of any steam boiler, steam

engine or other apparatus for generating or employing steam,

employed in any lnanufactory, railway or other mechanical works,

who willfully or from ignorance or gross neglect creates or allows

to be created, such an undue quantity of steam as to burst or break

the boiler, engine or apparatus, or to cause any other accident

whereby the death of a human being is produced, is guilty of man

slau hter in the second degree.

§ $7092. Physician. Intoxication. Producing death.

Every physician who, being in a state of intoxication. without a

, design to etfect dcath, administers any poison, drug or medicine, or

does any other act as such physician, to another person, which pro

duces the death of such other person, is guilty of manslaughter in

the second degree.

--*4 *—-an -~_\“___
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§ 7093. Keeping gunpowder. Other explosives. Every § rm. P_en- 1'
person guilty of making or keeping gunpowder, saltpeter, guncotton, '"“ ‘I’

nitroglycerine or dynamite or any compound of the same, or any

fulminate or substance which is intended to be used b exploding origniting the same, in order to produce a force to propelymissiles or to

rend apart substances, within any city or village, in any quantity or

amount prohibited by law, or by any ordinance of said city or village,

in consequence whereof any explosion occurs whereby any human

being is killed, is guilty of manslaugter in the second degree.

§ 7094. Setting spring gun, trap or device. Every per

son who sets any spring or other gun or trap or device operatin

by the firing or exploding of gunpowder or any other explosive, an

leaves or permits the same to be left, except in the immediate presence

of some competent person, shall be deemed to have committed a mis

demeanor; and the killing of any person by the firing of a gun or

other device so set shall be deemed to be manslaughter in the first

degree.

§ 7095. Arson. Night time. Destroyinglife. Every per

son who willfully and maliciously burns, in the night time, the dwelling

house of another or of which he is a lessee or tenant, whereby the

‘life of any person is destroyed, or who, in the night time, willfully

and maliciously sets fire to any other building, owned by himself or

another, by the burning whereof such dwelling house shall be burnt

in the night time, whereby the life of any person is destroyed, shall

be deemed guilty of murder in the second degree.

§ 7096. Killing. Death within one year. Aiding suicide.

To make the killing either murder or manslaughter in prosecutions

for homicide, it is requisite that the party dies within a year and a day

after the stroke received or the cause of death administered, in the

computation of which the whole of the day on which the act was done

shall be reckoned the fi_rst. No prosecution for aiding suicide shall

be maintained unless the death of the person aided ensues within one

year, computed as above.

§ 7097. Homicide, when excusable. Homicide is excusable § 2-=2. Pen. <1

in the following cases:

1. \Vhen committed by accident and misfortune, in lawfully cor

recting a child or servant or in doing any other lawful act, by lawful

means, with usual and ordinary caution and without any unlawful

intent.

2. VVhen committed by accident and misfortune in the heat of

passion, upon -any sudden and suflicient provocation or upon a sudden

combat; provided, that no undue advantage is taken, nor any dangerous

weapon used and that the killing is not done in a cruel or unusual

manner.

§ 7098. Homicide by oflicers, when justiflable. Homicide § 21'»-s. 1*en-1'

is justifiable when committed by public officers and those acting by

their command in their aid and assistance, either:

1. In obedience to any judgment of a competent court-, or,

2. When necessarily committed in overcoming actual resistance to

the execution of some legal process or to the discharge of any other

legal duty", or, »

3. \Vhen necessarily committed in retaking felons who have been

rescued or who have escaped, or when necessarily committed in arrest

ing felons fleeing from justice.
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§ 7099. Homicide by others, when justiflable. Homicide

is also justifiable when committed by any person in either of the

followin cases:

1. W en resisting any attempt to murder such person or to com

mit any felony upon him or her, or upon or in any dwelling house in

which such person is; or, .

2. When committed in the lawful defense of such person or of his

or her husband, wife, parent, child, master, mistress or servant, when

there is a reasonable ground to apprehend a design to commit a felony

or to do some great personal injury, and imminent danger of such

design being accomplished; or, '

3. When necessarily committed in attempting, by lawful ways and

means, to apprehend any person for any felony committed", or in law

fully suppressing any riot; or in lawfully keeping and preserving the

eace. -p § 7100. Homicide. Excusable. Justiflable. Defendant

acquitted. VVhenever any person is prosecuted for a homicide, and

upon his trial the killing shall be found to have been excusable or

justifiable, the jury shall find such person not guilty and he shall be

fully acquitted and discharged. '

CHAPTER 19.

MAIMING.

§ 7101. Maiming defined. Every person who, with premedi

tated design to injure another, inflicts upon his person any injury

which disfigures his personal appearance or disables any member or

organ of his body or seriously diminishes his physical vigor, is guilty

of maiming.

§ 7102. Maiming one’s self. Every person who, with design

to disable himself from performing any legal duty, existin or antici

pated, inflicts upon himself any injury whereby he is so 'sabled, is

guilty of maiming.

§ 7103. Maiming one’s self. Exciting sympathy. Every

. person who inflicts upon himself any injury such as if inflicted upon

another would constitute maiming, with intent to avail himself of

such injury, to excite sympathy or to obtain alms or any cliaritable

relief, is guilty of maiming.

§ 7104. Maiming. Instrument. Manner immaterial. To

constitute maiming it is immaterial by what nu-ans 01‘ instrumenr.

or in what manner the injury was inflicted.

§ 7106. Maiming by disfigurement described. Limited.

To constitute maiming by disfigurement the injury must be such as

is calculated, after healing, to attract observation. A disfigurement

which can only be discovered by close inspection does not constitute

maiming.

§ 7106. Design to maim inferred. A design to injure. dis

figure or disable, is inferred from the fact of inflicting an injury
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which is calculated to disfigure or disable, unless the circum

stances raise a reasonable doubt whether such design existed.

§ 7107. Premeditated design sumcient. A premeditated § -111. I've <‘

design to injure, disfigure or disable, sufficient to constitute maiming,

may be formed instantly before inflicting the wound.

§ 7108. Subsequent recovery. Conviction. When it ap- :1‘-'1. I'M» 1'

pears, upon a trial for maiming another person, that the person»

injured has, before the time of trial, so far recovered from the wound

that he is no longer by it disfigured in personal appearance, or dis

abled in any member or organ of his body or affected in physical

vigor, no conviction for maiming shall be had; but the accused may

be convicted of assault and battery, with or without a special intent,

according to the proof. '

§ 7109. Punishment for maiming. Every person guilty of § '-'?=¥- I'cn- (‘

maiming is punishable by imprisonment in the penitentiary not less

than one and not exceeding seven years, or by imprisonment in a

county jail not exceeding one year, or by fine not exceeding one

thousand dollars, or by both such fine and imprisonment.

CHAPTER 20.

KIDNAPING.

§ 7110. Kidnaping defined. Defense. Exception. Every 5 2-,‘, 1-.-,,_ C,

person who, without lawful authority, forcibly seizes and confines

another or inveigles or kidnaps another, with intent, either:

1. To cause such other person to be secretly confined or im

prisoned in this state ainst his will; or,

2. To cause such ot er person to be sent out of this state against

his will; or, .

3. To cause such person to be sold as a slave or in any way held

to service against his will, ~

Is punishable by imprisonment in the penitentiary not less than

one and not exceeding ten years. Upon any trial for a violation of

this section, the consent thereto of the person kidnaped or confined

shall not be a defense, unless it appears satisfactorily to the jury,

that such person was above the age of twelve years, and that such

consent was not extorted b threat or by duress.

§ 7111. Selling se ces of other persons. Every person § :1.-1. l't'|l. c.

who, within this state or elsewhere, sells or in any manner transfers,

for any term, the services or labor of any black, mulatto or other

person of color, who has been forcibly taken or inveigled or kid

naped from his state, is punishable by imprisonment in the peniten

tiary not less than one and not exceeding ten years.

§ 7112. Removing from state persons held to service. ‘-"~'*- """- @

Every person claimin that he or another is entitled to the service of

a person alleged to be ‘held to labor or service in a state or territory of

the United States who, except as authorized by law. takes or removes
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or willfully does any act tending toward removing from this state any

such person, is guilty of felony, and punishable by imprisonment in

the penitentiary not less than one and not exceeding ten years, and

by a penalty of five hundred dollars, recoverable in a civil action by

the party aggrieved.

§ '71 13. Judge. Oficer. Warrant. Exception. Penalty.

Every judge or other public oflicer of this state, who grants or issues any

warrant, certificate or other process in any proceeding for the removal

from this state of any person claimed as held to labor or service in a

state or territory of the United States, except in pursuance of positive

enactment, is uilty of a misdemeanor; and in addition to the pun

ishment there or prescribed by law, he forfeits five hundred dollars to

the party aggrieved, recoverable in a civil action.

C H A P T E R 2 l .

ATTEMPTS TO KILL.

§ 71 14. Administering poison. Every person -who, with

intent to kill, administers or causes or procures to be administered to

another, any poison, which is actuall taken by such other, but by

which death is not caused, is punishab e by imprisonment in the pen

itentiary not less than ten years.

§ '71 15. Shooting. Assault. Deadly weapon. Every per

son who shoots or attempts to shoot at another, with any kind of fire

arm, air gun or other means whatever with intent to kill any person.

or who commits any assault and battery upon another by means of

any deadly weapon, or by such other means or force as was likely to

produce death, with intent to kill any other person, is punishable by

imprisonment in the penitentiary not less than one and not exceeding

ten years. _

§ 7116. Other assaults with intent to kill. Every person

who is guilty of an assault with intent to kill any person, the punish

ment forwhich is not prescribed by the foregoing section, is punish

able by imprisonment in the penitentiary not less than one and not

exceeding five years, or in a county jail not exceeding one year, or by

a fine not exceeding five hundred dollars, or by both such fine and

imprisonment.

C H A P T E R 22.

ROBBERY.

§ 7117. Robbery defined. Robbery is a wrongful taking of

personal property in the possession of another, from his person or

immediate presence and against his will. accomplished by means of

force or fear.
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§ 7118. How force or fear employed. To constitute rob

bery, the force or fear must be employed either to obtain or retain

possession of the property, or to prevent or overcome resistance to the

taking. If employed merely as a means of escape, it does not con

stitute robber .
§ 71 19. llseg-ree of force immaterial. When force is em

ployed in either of the ways specified in the last section, the degree

of force employed is immaterial.

§ 7120. What fear necessary, described. The fear which .

constitutes robbery may be either:

1. The fear of an unlawful injury, immediate or future, to the person

or property of the person robbed, or of any relative of his or member

of his family; or,

2. The fear of an immediate and unlawful injury to the person or

property of any one in the company of the person robbed, at the time

of the robbery.

§ 7121. Value of property taken immaterial. When prop

erty is taken under the circumstances required to constitute robbery,

tltlftf fact that the property was of trifling value does not qualify the

o ense. ,

§ 7122. Taking secretly not robbery. The taking of prop

-erty from the person of another is not robbery, when it clearly appears

that the taking was fully completed without his knowledge.

§ 7123. Two degrees of robbery, defined. Robbery, -when

accomplished by the use of force, or of putting the person robbed in

fear of some immediate injury to his person, is robbery in the first

degree. VVhen accomplished in any other manner, it is robbery in the

second degree.

§ 7124. Punishment robbery, first degree. Every person

guilty of robbery in the first degree is punishable by imprisonment

in the penitentiary not less than one year.

§ 7125. Punishment robbery, second degree. Every per

son guilty of robbery in the second degree is punishable by imprison

ment in the penitentiary not less than one and not exceeding ten

years.

§ 7126. Robbery by two or more conjointly. Whenever

two or more persons conjointly commit a robbery, or when the whole

number of persons conjointly committing a robbery and persons pres

ent and aiding such robbery, amount to two or more, each and either

of such persons is punishable by imprisonment in the penitentiary

not less than one year.

CHAPTER 23.

ASSAULT-S‘ WITH INTENT TO COMMIT FELONY OTHER

THAN ASSAULTS VVITH INTENT TO KILL.

§ 7127. Shooting. Assault. Deadly weapon. Punish

ment. Every person who shoots or attempts to shoot at another

with any kind of firearm, air gun or other means whatever, or com

mits any assault or battery upon another by means of any deadly

§ 2:2. Pen. (I.

l'en. (‘._e z.~'.-1.

' . Pen. C.

.'. Pen. (3.

§ '.’.\6. Pen. (‘.

. Pen. (‘.

§ ‘_’.\‘<. Pcn. (‘.

am‘d.

§ :L\‘9. Pen. (‘.

am‘<l.

§ ‘:90. Pen. C.

annl.

§ 29!. Pen. (‘.
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weapon, or by such other means or force as was likely to produce

death, with intent to commit any felony other than assault with

intent to kill, or in resisting the execution of any le al process, is

punishable by imprisonment in the penitentiary not ess than one

and not exceeding ten years.

§ 7128. Other assaults. Intent. Exception. Punish

ment. Every person who is guilty of an assault with intent to

commit any felony, except an assault with intent to kill, the punish

ment for which assault is not prescribed by the preceding section, is

punishable by imprisonment in the penitentiary not less than one

and not exceeding five years, or in a county jail not exceeding one

year, or by a fine not exceeding five hundred dollars, or by both such

fine and imprisonment.

§ 7129. Administering drugs. Intent. Felony. Every

person guilty of administering to another any chloroform, ether,

laudanum or other intoxicating, narcotic or other anesthetic agent.

with intent thereby to enable or assist himself or any other person to

commit any felony, is guilty of felony.

CHAPTER 24.

DUELS AND CHALLENGES.

§ 7130. Duel defined. A duel is any combat with deadly

weapons, fought between two persons by previous agreement or upon

a previous quarrel.

7131. Punishment for fighting. Every person guilty of

fig ting any duel, although no death or wound ensues, is punishable

by imprisonment in the penitentiary not less than one and not.

exceedin ten years.

§ 713 . Incapacity to hold omce. Every person convicted

of fighting a duel is thereafter incapable of holding or being elected

or appointed to an ofiice, place or post of trust or emolument, civil

or milita , under t is state.

§ 713 . Seconds. Aids. Surgeons. Every person who is

present at the time when any duel is fought, either as second, aid or

surgeon, or who advises or gives any countenance to any duel. is

punishable by imprisonment in the penitentiary not less than one

and not exceedin seven years.

§7134. Ch enges. Punishment. Every person who chal

lenges another to fight a duel; every person who accepts any such

challenge; and every person who knowingly forwards, carries or

delivers any such challenge, is punishable by imprisonment in the

penitentiary not less than one and not -exceeding seven years.

§ 7135. Challenge defined. Any words, spoken or written, or

any signs uttered or made to any person, expressing or implying or

intended to express or imply a desire, request, invitation or demand,

to fight a duel, or to meet for the purpose of fighting a duel, are deemed

a challenge.
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§ 7136. Attempts to induce challenge. Every person guilty

of sending, uttering or making to another any words or signs what

ever, with intent to provoke or induce such person to give or receive

any challenge to fight a duel, is uilty of a misdemeanor.

§ 7137. Posting for not ghting. Every person who posts

or publishes another for not fighting a duel or for not sendin or

accepting a challenge to fight a duel, or who uses any reproaohfu or

contemptuous language, verbal, written or printed, to or concerning

another for not sending or accepting a challenge to fight a duel or

with intent to provoke a duel, is guilty of a misdemeanor.

§ 7138. Leaving state to evade laws. Every person who

leaves this state with intent to evade any of the provisions of this

chapter and to commit any act out of the state such as is prohibited

by this chapter, and who does any act although out of this state

which would be punishable by said provisions, if committed within

this state, is punishable in the same manner as he would have been,

in case such act had been committed within this state.

§ 7139. Where may be tried. Such person may be prose

<-nted, informed against or indicted and tried in any county within

this state.

§ 7140. N0 privilege against testifying. No person shall

be excused from testifying or answering any question upon any

investigation or trial for a violation of either of the provisions of this

chapter, upon the ground that his testimony might tend to convict

him of a crime. But no evidence given upon any examination of a

person so testifying shall be received against him in any criminal

prosecution or proceeding.

C H A P T E R 2 5.

ASSAULT AND BATTERY.

§ 7141. Assault defined. An assault is any willful and unlaw

ful attempt or offer, with force or violence, to do acorporal hurt to

another.

§ 7142. Battery defined. A battery is any willful and unlaw

ful use of force or violence upon the person of another.

_ § 7143. When force not unlawful. To use or to attempt or

to offer to use force or violence upon or toward the person of another

is not unlawful in the following cases:

§ 3(1). l‘e|l. C.

§ am, Pen. 0.

§ $2, Pen. U.

Q 303. Pen. C.

§ {D4, Pen. C.

§ rim, Pen. C.

§ 338, Pen. C.

1. \Vhen necessarily committed by a public oflicer in the perform

ance of any legal duty, or by any other person assisting him or acting

by his direction.

2. When necessarily committed by any person in arresting one

who has committed any felony, and delivering him to a public officer

competent to receive him in custody.

3. When committed either by the party about to be injured or by

any other person in his aid or defense, in preventing or attempting to

prevent an offense against his person, or any trespass or other unlaw

§ 307. Pen. C.

am’d.
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ful interference with real or personal property in his lawful posses

sion; provided, the force or violence used is not more than suflicient

to prevent such offense.

4. When committed by a parent or the authorized agent of any

parent, or by any guardian, master or teacher, in the exercise of a

lawful authority to restrain or correct his child, ward, apprentice or

scholar; provided, restraint or correction has been rendered necessary

by the misconduct of such child, ward, apprentice or scholar, or by

his refusal to obey the lawful command of such parent or authorized

agent or guardian, master or teacher, and the force or violence used

is reasonable in manner and moderate in degree.

5. When committed by a carrier of passengers, oi~ the authorized

agents or servants of such carrier, or by any person assisting them,

at their request, in expelling from any carria e, railroad car, vessel or

other vehicle, any passenger who refuses to o a lawful and reason
able regulation prescribed for the conduct ofy passengers, if such

vehicle has first been stopped and the force and violence used is not

more than is suflicient to expel the offending passenger, with a rea

sonable regard to his personal safety.

6. When committed by any person preventing an idiot, lunatic,

insane person or other person of unsound mind, including persons

temporarily or partially deprived of reason, from committing an act

dangerous to himself or to another, or enforcin such restraint as is

necessary for the protection of his person or or his restoration to

health, during such period only as shall be necessary to obtain legal

authority for the restraint or custody of his person.

§ 7144. How punished. Assault or assault and battery shall

be punishable by imprisonment in a county jail not exceeding thirty

days, or by a fine of not less than five dollars nor more than one hun

dred dollars or both at the discretion of the court.

§ 7145. Assault with dangerous weapon. Every person

who, with intent to do bodily harm and without justifiable or excus

able cause, commits any assault or assault and battery upon the per

son of another, with any sharp or dangerous weapon, or who without

such cause, shoots or attempts to shoot at another, with any kind of

firearm or air gun or other means whatever, with intent to injure any

person, although without intent to kill such person or to commit any

felony, is punishable ‘by imprisonment in the penitentiary not less

than one and not exceeding five years, or by imprisonment in a county

jail not exceeding one year.
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CHAPTER 26.

LIBEL.

§ 7146. Defined. Any malicious publication, by writing,

printing, picture, efiigy, sign or otherwise than by mere speech,

which exposes any living person or the memory of any person

deceased, to hatred, contempt, ridicule or obloquy, or which causes or

tends to cause any person to be shunned or avoided, or which has a

tendency to injure any person, corporation or association of persons,

in his or their business or occupation, is a libel.

§ 7147. Is misdemeanor. Every person who publishes a

libel, is guilty of :1 misdemeanor.

§ 7148. Presumptien Of malice. A publication having the

tendency or etfeet, mentioned in section 7146 is to be deemed

malicious, if no justification or excuse therefor is shown. The publi

cation is justified when the matter charged as libelous is true and

was published with good motives and for justifiable ends. The

publication is excused when it is honestly made, in the belief of its

truth and upon reasonable grounds for belief, and consists of fair

comments upon the conduct of a person in respect of public atfairs,

or ulpon a thing which the proprietor thereof otters or explains to the

pub ic.

§ 7149. Publication of libel defined. To sustain a charge

of publishing a libel, it is not necessary that the matter complained

of should have been read or seen by another. It is enough that the

accused knowingly displayed it, or parted with its immediate custody

under circumstances which exposed it to be read or seen or under

stood by another person than himself.

§ 7150. Liability of editors and others. Every editor or

proprietor of a book, newspaper or serial publication, and every man

ager of a partnership or incorporated association, by which a book,

newspaper or serial publication is issued, is chargeable with the pub

lication of any matter contained in such book, newspaper or serial.

But in every prosecution for libel the accused may show in his

defense that the matter complained of was published without his

knowledge or fault and against his wishes, by another who had no

authority from him to make the publication, and whose act was dis

avowed by him as soon as known.

§ 7151. Publishing true report of public oflcial proceed

ings. A prosecution for libel cannot be maintained against a

reporter, editor, publisher or proprietor of a newspaper, for the pub

lication therein, of a fair and true report of any judicial, legislative or

other public and ofiicial proceedin , or of any statement, speech, argu

ment or debate in the course 0 the same, without proving actual

malice in making the report.

§ 7152. Qualification of last section. The last section does

not apply to a libel contained in the heading of the report, or in any

other matter added by any other person concerned in the publication,

or in the report of anything said or done at the time and place of the

public and oflicial proceeding, which was not a part thereof.

§ 7153. Other privileged communications. ~A communica

tion made to a person entitled to or interested in the communication,

§ 310. Pen. t'.~

am'd.

5 fill. Pen. C.

§§ 312. 312%,

Pen. (‘-.

am‘1l.

§ 314. Pt-u. (1.

:un‘\l.

§ 315. Pen. ('.

a.m'd.

§ 316. Pen. (1.

am'd.

§ 317. Pen. (Y.

am'd.

§ 318. Pen. 1'.

zuukl.
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by one who was also entitled to or interested or who stood in such

relation to the former as to afliord a reasonable ground for supposing

his motive innocent, is not presumed to be malicious, and is called a

privileged communication.

§ 7154. Threatening to publish libel. Every person who

threatens another with the publication of a libel, concerning the

latter or concerning any parent, husband, wife, child or other member

of the family of the latter, and a person who offers to prevent the

publication of a libel upon another person upon the condition of the

payment of, or with intent to extort money or other valuable considera

tion from any person, is guilty of a misdemeanor.

§ 7155. Furnishing libelous information. Every person

who willfully states, delivers or transmits by any means whatever to

any manager, editor, publisher, reporter or other employee of a pub

lisher of any newspaper, magazine, publication, periodical or serial,

any_ statement concerning any person or corporation, which if pub

lished therein would be a" libel, is guilty of a misdemeanor.

CHAPTER 27.

RAPE, ABDUCTION, CARNAL ABUSE OF CHILDREN AND

SEDUCTION.

§ 7156. Rape defined. Rape is an act of sexual intercourse,

accomplished with a female not the wife of the perpetrator, under

either of the followin circumstances:

1. When the fema e is under the age of sixteen years.

2. When she is incapable, through lunacy or any other unsound

ness of mind, whether temporary or permanent, of giving le consent.

3. When she resists, but her resistence is overcome y force or

violence.

4. \Vhen she is prevented from resisting, by threats of immedi

ate and great bodily harm, accompanied by apparent power of execu

tion.

5. When she is prevented from resisting by any intoxicating, nar

cotic or anesthetic agent, administered by or with the privity of the

accused.

6. When she is at the time unconscious of the nature of the act.

and this is known to the accused.

7. When she submits under a belief that the person commit

ting the act is her husband, and this belief is induced by artifice, pre

tense or concealment practiced by the accused, with intent to induce

such belief.

§ 7157. Accused under fourteen. No conviction for rape

can be had against one who was under the a e of fourteen years at

the time of the act alleged, unless his physical ability to accomplish

penetration is proved as an independent fact and beyond a reasonable

doubt.
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§ 7158. When crime complete. The esseiitial guilt of rape

consists in the outrage to the person and feeling of the female. Any

sexual penetration, however slight, is suflicient to complete the crime.

§ 7159. Rape in first degree defined. Rape committed upon

a female under the age of ten years, or incapable, through lunacy or

any other unsoundness of mind, of giving legal consent, or accom

plished by means of force overcoming her resistance, is rape in the

first degree.

§ 7160. Rape in second degree defined. In all other cases

rape is of the second degree; but no conviction can be had in case

the female is over the age of ten years and the male under the age of

twenty years at the time of the act of intercourse, and it appears to

the satisfaction of the jury that the female was sufficiently matured

and informed to understand the nature of the act and consented

thereto.

§ 7161. Punishment for first degree. Rape in the first

degree is punishable by imprisonment in the penitentiary not less

than ten years.

§ 7162. Punishment for second degree. Rape in the sec

ond degree is punisliable by imprisonment in the penitentiary not

less than five years.

§ 7163. Compelling woman to marry Every person who

takes any woman against her will, and by force, menace or duress,

compels her to marry him or to marry any other person, is punishable

by imprisonment in the penitentiary not less than ten years.

§ 7164. Intent to compel marriage or defllement. Every

person who takes any woman unlawfully against her will, with the

intent to compel her by force, menace or duress to marry him, or to

marry any other person, or to be defiled, is punishable by impris

onment in the penitentiary not less than one and not exceeding ten

years.

§ 7165. Inveigling into house of prostitution. Every per

son who inveigles or entices any unmarried female of previous chaste

character under the a e of twenty years, into any house of ill fame

or of assignation or efieswhere, for the purpose of prostitution, and

every person who aids ar assists in such abduction for such purpose,

is punishable by imprisonment in the penitentiary not less than one

and not exceeding five years, or by imprisonment in the county jail

not exceeding one year, or by a fine not exceeding one thousand dol

lars, or by both such fine and imprisonment.

§ 7166. Abduction for prostitution. Every person who

takes away any female under the age of eighteen years, from her

father, mother, guardian or other person having the legal charge of her

person, without the consent of such father, mother, guardian or other

person having the legal charge of her person, either for the purpose of

concubinage or prostitution, is punishable by imprisonment in the

penitentiary not less than one and not exceeding five years, or in the

county jail not exceeding one year, or by fine not exceeding one

thousand dollars, or by both. ‘

§ 7167. Seduction under promise of marriage. Every male

person over twenty-one years of age who, under promise of marria e,

seduces and has illicit connection with an unmarried female un er

twenty years of age and of previous chaste character, is punishable

,5; .¢‘_’.’. Pen. (J.

§ 3?l. Peu. C.

§ 324. Pen. U.

am'<l.

§ ma. Pen. C.

§ 3'26. Pen. C.

§ 327, Pen. C.

§ 32.‘. Pen. G.

§ 329. Pen. (7.

am‘d.

§ 3:90. Pen. O.

am‘(l.

§ 3:31. Pen. C.

am‘d.

1269



§§ 7168-7171
PENAL Conn. Adultery.

§ 33".’. l_’en. C.

am d.

§ 333. Pen. C.

am'd.

§ 3.3-1. Pen. G.

am‘d. V

§ 16. c. 91. 1:~s1u.

am’d.

by imprisonment in the penitentiary not less than one and not exceed

ing five years, or by imprisonment in the county jflll not exceeding

one year, or by a fine not exceeding one thousand dollars, or by both.

§ 7168. Subsequent marriage or offer of. If the parties

marry each other at an time before the conviction of the defendant,

no prosecution shall ta e place, or, if be un, it shall be dismissed. or

if the defendant, at any time after the il icit connection and before

the case is submitted to the jury, in ood faith offers to marry the

female seduced and the jury so finds om the evidence, the defendant

must be acquitted. But the benefits of this section shall not apply

to a defendant who was in fact married at the time of committing

the offense; provided, that no person who was married at the time of

committin the offense, and the fact of the marriage was known to the

female sha l be held liable for the offense defined in section 7167.

C H A P T E R 28.

ADULTERY AND UNLAWFUL COHABITATION.

§ 7169. Adultery defined. Limitation. Adultery is the vol

untary sexual intercourse of a married person with a person other

than the otfender’s husband or wife and when the intercourse is

between a married woman and a man that is unmarried the man is

also guilty of adultery. No prosecution for adultery shall be com

menced except on the complaint of the husband or of the wife,

and no such prosecution shall be commenced after one year from the

time of the committing of the offense.

§ 7170. HOW punished. Every person convicted of the crime

of adultery is punishable by imprisonment in the penitentiary not less

than one and not exceeding three years, or in the county jail not

exceeding one year, or by fine not exceeding five hundred dollars. or

by both.

§ 7171. Unlawful cohabitation. Punishment. Every per

son who lives openly and notoriously and cohabits as husband or

wife with a person of the opposite sex without being married to such

person, is guilty of a misdemeanor and upon conviction thereof is

punishable by imprisonment in the county jail not less than thirty

days and not exceeding one year, or by a fine of not less than one

hundred and not exceeding five hundred dollars.
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CHAPTER 2%

ABAND(_)NMENT AND NEGLEC-T OF CHILD OR WIFE.

§ 7172. Abandoning under six years. Every parent of any

child under the age of six years, and every person to whom any such

child has been confided for nurture or education, who deserts such

child in any place whatever, with intent wholly to abandon it,

is punishable by imprisonment in the penitentiary not less than one

and not exceeding seven years, or in a county jail not exceeding one

‘ear. -l § 7173. Parent omitting to provide for child. Every parent

of any child who willfully omits, without lawful excuse, to perform

any duty imposed upon him by law to furnish necessary food,

clothing, shelter or medical attendance for such child, is guilty of a

misdemeanor.

§ 7174. Abandoning or refusing to support minor child.

Every person who, either:

1. Willfully abandons and leaves his minor child in a destitute

condition; or who,

2. Is of sufficient ability to provide such child's support; or,

3. Is able to earn the means of such child’s support, unreasonably

refuses or ne lects to provide for such minor child,

Is uilty o a misdemeanor.

175. Abandoning or refusing to support wife.

husband who. either: _

1. Willfully abandons and leaves his wife in a destitute con

dition; or,

2. Is of sufficient ability to provide such wife’s support; or,

3. Is able to earn the means of such wife’s support, unreasonably

refuses or neglects to provide for such wife,_

_ Is uilty of a misdemeanor.

§ ‘$176. Punishment. Every person convicted of any of the

offenses mentioned in the two last sections is punishable by imprison

ment in ltlhe county jail not less than thirty days and not exceeding

six mont s

Every

CHAPTER 30

ABORTION AND CONCEALING DEATH OF CHILDREN.

§7177. Procuring an abortion. Every person who ad

ministers to any pregnant woman, or who prescribes for any such

woman, or advises or procures any such woman to take any medicine, .

drug or substance, or uses or employs any instrument or other means

whatever, with intent thereby to procure the miscarriage of such

woman, unless the same is necessary to preserve her life, is punish

able by imprisonment in the penitentiary not less than one and not

exceeding three years, or in a county jail not exceeding one year.

§ as. Pen. ('.

§ 3:16. Pen. (J.

§ 1.0. 168. nee.

1un'd.

§ 1. c. 168. I890.

am'd.

5 1. c. res, mm.

am‘d.

§ 331. Pen. (‘.
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§ 3:19. Pen. (‘.

§ 340. l'en. C.

§ 3-ll, |’|*l|. 4'.

Q 342. I’--u. 1‘.
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§ 7178. Soliciting or submitting to attempt at. Every

woman who solicits of any person any medicine, drug or substance

whatever and takes the same, or who submits to any operation or to

the use of any means whatever, with intent thereby to procure a mis

carriage, unless the same is necessary to preserve her life, is punish

able by imprisonment in a county jail not exceeding one year, or by

a fine not exceeding one thousand dollars, or by both.

§ 7179. Concealing still birth or death of bastard. Every

woman who endeavors either by herself or by the aid of others to

conceal the still birth of an issue of her body, which if born alive

would be a bastard, or the death of any such issue under the ‘age of

two years, is punishable by imprisonment in the county jail not

exceeding one year, or by a fine not exceeding one thousand dollars,

or both.

\

CHAPTER 31. 7

CHILD STEALING.

§ 7180. Defined. Punishment. Every person who mali

ciously, forcibly or fraudulently takes or entices away any child under

the age of twelve years, with intent to detain and conceal such child

from its parent, guardian or other person having the lawful charge of

such child, is punishable by imprisonment in the penitentiary not

less than one and not exceeding ten years, or by imprisonment in a

county jail not exceeding one year, or by a fine not exceeding five

hundred dollars, or by_ both such fine and imprisonment.

C H A P T E R 3 2 .

BIGAMY, INOEST AND SODOMY.

§ 7181. Bigamy defined. Every person who, having been

married to another who remains living, marries any other person.

except in the cases specified in the next section, is guilty of bigainy.

§ 7182. Exceptlon to last section. The last section does not

extend:

1. To any person by reason of any former marriage, whose hus

_band or wife has been absent for five successive years without being

known to such person within that time to be living; nor,

2. To any person by reason of any former marriage, whose husband

or wife by such marria e has absented himself or herself from his

wife or her husband an has been continually remaining without the

Ynited States for the space of five years together; nor,
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3. To any person by reason of any former marriage which has

been pronounced void, annulled or dissolved by the judgment of a

competent court; nor,

-1. To any person by reason of any former marriage with a husband

or wife who has been sentenced to imprisonment for life.

§ 7183 Punishment for bigamy. Every person guilty of

bigamy is punishable by imprisonment in the penitentiary not less

than one and not exceeding five years.

§ 7184. Unlawful marriages defined. Every person who

knowingly marries the husband or wife of another, in any case in

which such husband or wife would be punishable according to the

foregoing provisions, is punishable by imprisonment in the peni

tentiary not less than one and not exceeding five years, or in a county

jail not exceeding one year, or by a fine not exceeding five hundred

dollars, or by both such fine and imprisonment.

§ 7185. Incest defined. Persons who, being within the degrees

of consanguinity within which marriages are, by the laws of this state,

declared incestuous and void, intermarry, cohabit or have sexual

intercourse with such other so related person, knowing him or her to

be within said degree of relationship shall be deemed guilty of incest,

and upon conviction thereof, shall be punished by imprisonment in

the penitentiary not less than one and not exceeding ten years.

§ 7186. Sodomy defined. Every person who camally knows

in any manner any animal or bird; or camally knows any male or

female person by the anus or by or with the mouth; or voluntarily

submits to such carnal knowledge; or attempts sexual intercourse with

a dead body, is guilty of sodomy and is punishable by imprisonment

in the penitentiary not less than one and not exceeding ten years or

in the county jail not more than one year.

§ 7187. When crime complete. Any sexual penetration,

however slight, is sufiicient to complete the crime specified in the last

section.

CHAPTER 33.

VIOLATING SEPULTURE AND THE REMAINS OF THE

DEAD.

§ 7188. Right to dispose of one’s own body.

has the right to direct the manner in which his body shall be dis

posed of after his death, and to direct the manner in which any part

of his body which becomes separated therefrom during his lifetime

shall be disposed of. The provisions of this chapter do not apply

where such person has given directions for the disposal of his body

or any part thereof inconsistent with these provisions.‘

§ 7189. Duty of -burial. Except in the cases in which a right

to dissect a dead body is expressly conferred by law, every dead body

of a human bein lying within this state must be decently buried

within a reasonab e time after the death.

Every person §

§ 313. Pen. U.

§ 344, Pen. U.

§ 345. Pen. U.

§ 346. I’:-n. G.

unfit.

§ 347. Pen. U.

anfll.

34-'84. l'l'Il. (‘-.

§ 319. Pen. U.
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§ 350. Pen. (‘.

§ 351, Pen. (‘.
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§ 351$, l'¢-n. (‘.

§ 35-I. l‘cn. (‘.
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§ 7190. Right to transport dead body. The last section

does not affect the right to carry the dead body of a human being

through this state or to remove from this state the body of a person

dying within ‘it, for -the purpose of burying the same in another state

or territory. '

§ 7191. Dissection, when allowed. The right to dissect

the dead body of a human being exists in the following cases:

1. In the cases authorized by positive enactment of the legislative

assembly of this state.

2. VVhenever the death occurs under circumstances in which a

coroner is authorized by law to hold an inquest upon the body, and a

coroner authorizes such dissection for the purposes of the inquest.

3. Whenever any husband or next of kin of a deceased person.

being charged by law with the duty of burial, authorizes such dissec

tion for the purpose of ascertaining the cause of death.

§ 7192. Unlawful dissection, misdemeanor. Every person

who makes or procures to be made any dissection of the body of a

human being, except by authority of law, or in pursuance of a per

mission given by the deceased, is guilty of a misdemeanor.

§ 7193. Remains after dissection. In all cases in which a

dissection has been made, the provisions of this chapter requiring the

burial of a dead body, and punishing interference with or injuries to

a dead body, apply equally to the remains of the body dissected. as

soonh aas the lawful purposes of such dissection have been accom

lis e .P § 7194. Dead limb or member of body. All provisions of

this chapter requiring the burial of a dead body or punishing inter

ference with or injuries to a dead body apply equally to any dead

limb or member of a human body, separated therefrom during life

time.

§ 7196. Whose duty to bury. The duty of burying the body

of a deceased person devolves upon the persons hereinafter specified:

1. If the deceased wasa married woman, the duty of burial devolves

upon her husband.

2. If the deceased was not a married woman but left any kindred,

the duty of burial devolves upon the person or persons in the same

degree nearest of kin to the deceased, being of adult age and within

this state, and possessed of suflicient means to defray the necessary

expenses.

3. If the deceased left no husband nor kindred, answering the

fore oing description. the duty of burial devolves upon the coroner

con ucting an inquest upon the body of the deceased, if any such

inquest is held; if none, then upon the persons charged with the sup

port of the poor in the locality in which the death occurs.

4. In case the person upon whom the duty of burial is cast by the

foregoing provisions omits to make such burial within a reasonable

time, the duty devolves upon the person next specified; and if all

omit to act. it devolves upon the tenant, or, if there is no tenant. upon

the owner of the premises or master, or, if there is no master, upon

the owner of the vessel in which the death occurs or the body is found.

§ 7196. Neglect of burial, misdemeanor. Every person

upon whom the duty of making burial of the remains of a deceased

person is imposed by law, who omits to perform that duty within a

reasonable time, is guilty of a misdemeanor; and in addition to the

punishment prescribed therefor, is liable to pay to the person perform
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ingthe duty in his stead. treble the expenses incurred by the latter

in making the burial, to be recovered in a civil action.

§ 7197. Who entitled to custody of body. The person g :4.-.1. Pen. c.

charged by law with the duty of burying the body of a deceased per

son is entitled to the custody of such body for the purpose of burying

it; except that in the case in which an inquest is required by law to

be held upon a dead body by a coroner, such coroner is entitled to its

custody until such inquest has been completed.

§ 7198. Unlawful removal of dead body. Every person § rs. l‘9I|. v.

who removes an part of the dead body of a human being from any

grave or other p ace where the same has been buried, or from any

place where the same is deposited while awaiting burial, with intent

to sell the same or to dissect it without the authority of law, or from

malice or wantonness, is punishable by imprisonment in the peniten

tiary not less than one and not exceeding five years, or in the county

jail not exceeding one year, or by a fine not exceeding five hundred

dollars, or by both such fine and imprisonment.

§ 7199. Purchasing body forbidden. Every person‘ who § .'i.':9. l‘P|l. <~.

purchases or who receives, except for the purpose of burial, any dead

body of a human being, knowing that the same has been removed

contrary to the last section, is punishable by imprisonment in the

penitentiary not less than one and not exceeding five years, ‘or in a

count jail not exceeding one year, or by a fine not exceeding five hun

dred dbllars, or by both such fine and imprisonment.

§ 7200. Unlawfully opening place of burial. Every per- § sen. Pen. <-.

son who opens any grave or any place of burial, temporar or other

wise, or who breaks open any building wherein any dea body of a

human being is deposited while awaiting burial, with intent, either:

1. To remove an dead body of a human being for the purpose of‘

- selling the same or or the purpose of dissection; or,

2. To steal the cofiin, or any part thereof or anything attached

thereto or connected therewith, or the vestments or other articles

buried with the same,

Is punishable by imprisonment in the penitentiary not less than

one and not exceeding two years, or in a county jail not exceeding

six months, or by a fine not exceeding two hundred and fifty dollars.

or by both such fine and imprisonment. '

§ 7201. When body removable ifrom cemetery. When. g 361. l'e||. v.

ever a cemetery or other place of burial is lawfully authorized to b >

removed from one place to another, the right and duty to disinter.

remove and rebury the remains of bodies there lying buried, devolves

upon the persons named in section 7195, in the order in which they

are named, and if they all fail to act, then upon the lawful custodians

of the place of burial so removed. Every omission of such duty is

punishable in the same manner as other omissions to perform the

duty of making burial are made punishable b section 7196.

§ 7202. Arresting or attaching dea body. Every person §=usz. Pen. c.

who arrests or attaches any dead body of a human being upon any

debt or demand ‘whatever, or detains or claims to detain it for any

debt or demand or upon any pretended lien or charge, is guilty of a

misdemeanor.

§ 7203. Disturbing funerals. Every person who willfully § 363. l'en. ('.

disturbs, interrupts or disquiets any assemblage of people met for the

purpose of any funeral, or who, without authority of law, obstructs or
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,5 364. Pen. C.

§ 365. Pen. (‘.

§ 366. Pen. (‘.

§ 1:67. Pen. (‘.

detains any persons engaged in carrying or accompanying any dead

body of a human being to a place of burial, is guilty of a misde

meanor.

§ 7204. Injury to cemetery or tomb. Every person who

shall willfully destroy, mutilate, deface, injure or remove any tomb.

monument or gravestone or other structure placed in any cemetery or

private burying ground, or any fence, railing or other work for the

protection or ornament of such cemetery or place of burial of any

human being, or tomb, monument or avestone, memento, or memo

rial or other structure aforesaid, or o any lot within a cemetery, or

shall willfully destroy, cut, break or injure any tree, shrub or plant.

within the limits thereof, shall be deemed guilty of a misdemeanor.

and shall, upon conviction thereof, be punishable by a fine of not less

than five dollars nor more than five hundred dollars, or by imprison

ment in the county jail for a term not exceeding six months, or by

both such fine and imprisonment.

§ 7205. Other laws against dissection. Every person who

violates any provision of any enactment of the legislative assembly of

this state now in force or that hereafter may be enacted, not provided

for in this code relative to dissection, is guilty of a misdemeanor.

“CHAPTER 34.

INDECENT EXPOSURE, OBSOENE EXHIBITIONS, BOOKS

AND PRINTS, AND BAWDY AND OTHER

' DISORDERLY HOUSES.

§ 7206. Indecent exposure. Exhibitions. Pictures. Every

person who willfully and lewdly, either:

1. Exposes his person or the private parts thereof, in any public

place, or in any place where there are present other persons to be

offended or annoyed thereby; or,

2. Procures, counsels or assists any person so to expose himself,

01' to take any part in any model artist exhibition, or to make any

other exhibition of himself to public view or to the view of any num

her of persons, such as is offensive to decency, or is adapted to excite

to vicious or lewd thoughts or acts; or, '

3. \Vrites or composes, stereotypes, prints, publishes, sells, dis

tributes or keeps for sale, or exhibits any obscene or indecent writing.

paper or book, or designs or copies, draws or engraves, paints or other

wise prepares any obscene or indecent picture or print of any descrip

tion, or molds, cuts, casts or otherwise makes any obscene or indecent

figure or form,

Is uilty of a misdemeanor.

§ 207. Seizure of indecent articles. Every person who is

authorized or enjoined to arrest any person for a violation of subdi

vision 3 of the last section, is equally authorized and enjoined to

seize any obscene or indecent writing. paper, book. picture, print or

figure found in possession or under the control of the person so
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arrested, and to deliver the same to the magistrate before whom the

person so arrested is required to be taken.

§ 7208. Summary disposition of same. The magistrate to §:xs.1'.-n.c.

whom any obscene or indecent writing, paper, book, picture, print or

figure is delivered pursuant to the foregoing section: shall, upon

the examination of the accused, or if the examination is delayed or

prevented, without awaiting such examination, determine the char

acter of such writing, paper, book, picture, print or figure, and if he

finds it to be obscene or indecent, he shall cause the same to be de

stroyed or to be delivered to the state’s attorney of the county in

which the accused is liable to indictment or trial, as the interests of

justice in his judgment require. But not more than two copies of

any one writing, paper, book, picture, print or figure, shall be deliv

ercd to the state's attorney. *

§ 7209. Articles to be destroyed. Upon the conviction of the § 869.‘ I’eu- C

accused, such state's attorney shall cause any writing, paper, book,

picture, print or figure, in respect whereof the accused stands con

victed and which remains in the possession or under the control of

such state’s attorney, to be destroyed.

§ 7210. Keeping bawdy house. Every person who keeps any 5 #0. 1'1-I» c.

bawdy house, house of ill fame, of assignation or of prostitution, or

any other house or place for persons to visit for unlawful sexual inter

course or for any other lewd, obscene or indecent purpose, is guilty of

a misdemeanor.

§ 7211. Disorderly house. Every person who keeps any dis- § W1. 1‘e11- C

orderly house or any house of public resort by which the peace, com

fort or decency of the immediate neighborhood is habitually dis

turbed, is guilty of a misdemeanor.

§ 7212. Letting building for unlawful purposes. Every § zm. P~>n- C

person who lets any building or portion of any building knowing

that it is intended to be used for any purpose declared punishable by

this chapter, or who otherwise permits any building or portion of a

building to be so used, is guilty of a misdemeanor.

C H A P T E R 3 5 .

SALE OF OBSCENE LITERATURE TO MINORS.

§ 7213. Delivery ofobscene literature to children. Every §§l

person who, either:

1. Sells, lends, gives away or shows to a child; or,

2. Has in his possession with intent to sell, lend, give away or

show to a child; or, '

3. Advertises or otherwise offers for loan, gift or distribution to a

child; or,

-L Exhibits upon any street or highway or in any place within

the view of a child; or,

5. Hires, uses or employs a child to sell, give away or in any

manner to distribute; or,
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6. Having the care, custody or control of a child, permits such

child to sell, give away or in any manner to distribute:

Any work, pamphlet, magazine, newspaper, story paper or other

print or publication devoted to the dissemination or principally

made up of criminal news, police reports or accounts of criminal

deeds. or pictures and accounts or stories of deeds of bloodshed, lust

or crime, is guilty of a misdemeanor.

§ 7214. Same. Punishment. Every person convicted of any

of the offenses mentioned in the last section is punishable by impris

onment in the county jail not exceeding six months or by a fine not

exceeding five hundred dollars, or both.

§ 7215. Bringing obscene literature into state. Every

person who shall bring or cause to be brought into the state, or shall

buy, sell or cause to be sold, or shall advertise, lend, give away, offer,

show or exhibit, or shall have in his possession with intent to sell, lend,

give away, offer, show, exhibit, distribute or cause to be distributed, or

shall design, copy, draw, photograph, print, etch or engrave, cut, carve,

make, publish or otherwise prepare or assist in preparing, or shall

receive subscriptions for any indecent or obscene book, pamphlet.

paper, picture, print, drawing. figure, image or other engraved, printed

or written matter, or any article or instrument of immoral use, or any

book, pamphlet, magazine or other paper devoted principally or wholly

to the publication of criminal news or pictures or stories of deeds of

bloodshed or crime, shall be guilty of a misdemeanor, and upon con

viction thereof shall be fined not less than five dollars and not more

than one hundred dollars, or be imprisoned in a county jail not to

exceed thirty days, or by both such fine and imprisonment.

§ 7216. Child defined. The term “child,” employed in this

chapter, imports any person not exceeding eighteen years of age.

C H A P TE R 3 6.

LOTTERIES.

§ 7217. Lottery defined. A lottery is any scheme for the dis

posal or distribution of property by chance among persons who have

paid or promised or agreed to pay any valuable consideration for the

chance of obtaining such property or a portion of it, or for any share

of or interest in such property, upon any agreement, understanding

or expectation that it is to be distributed or disposed of by lot or

chance, whether called a lottery, a raflie or a gift enterprise, or by

whatever name the same may be known.

§ 7218. Lottery a public nuisance.

ful and a common public nuisance.

§' 7219. Drawing lotteries. Punishment. Every person

who contrives, prepares, sets up, proposes or draws any lottery. is

punishable by a fine equal to double the amount of the whole sum or

value for which such lottery was made, and if such amount cannot he

ascertained, then by imprisonment in the penitentiary not less than

Every lottery is unlaw
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one and not exceeding two_ years, or by imprisonment in a county jail

not exceeding one year, or by a fine of two thousand five hundred

dollars, or by both such fine and imprisonment.

§ 7220. Selling lottery tickets. Every person who sells, _ ; -

gives or in any manner whatever fumishes or transfers to or for any

other person, any ticket, chance, share or interest, or any paper,

certificate or instrument, purporting or represented or understood to

be or to represent any ticket, chance, share or interest in or depending

upon the event of any lottery, is guilty of a misdemeanor.

§ 7221 . Buying lottery tickets. Every person who buys, 01' 5 zm. l'eu. c.

in any manner whatever accepts or receives for himself or another

any ticket, chance, share or interest, or any paper, certificate or

instrument purportin or represented or understood to be or to

represent any ticket, c ance, share or interest in or dependin upon

the event of any lottery, forfeits ten dollars, to be recovered y the

county superintendent of common schools of the county in which the

offense was committed, for the use of common schools in said county.

§ 7222. Advertising lotteries. Every person who, by writing § zm. l’("ll. 0.

or printing, by circulars or letters or in any other way, advertises or

publishes any account of any lottery, stating when or where the same

is to be or has been drawn, or what are the prizes or any of them

therein, or the price of a ticket or of any share or interest or where it

may be obtained, or in any way aiding or assisting the same or

adapted to induce persons to adventure therein, is guilty of a mis

demeanor.

§ 7223. Offering property by means of lottery. Every _- 1

person who offers for sale, distribution or disposition in any way, any

real or personal property or things in action, or any interest therein,

to he determined by lot or chance, that shall be dependent upon the

drawing of any lottery within or out of this state, and every person

who sells, fumishes or procures or causes to be sold, fumished or pro

cured in any manner whatsoever, any chance or share or any interest

whatever in any property otfered for sale, distribution or disposition

in violation of this section, or any ticket or other evidence of any

chance, share or interest in such property, is guilty of a misdemeanor.

§ 7224. Keeping lottery ofice. Every person who opens, sets § zeo, l'I'll. (1.

up or keeps, by himself or by any other person or persons, any office or

other place for registering the numbers of any ticket in any lottery, or

for making, receiving or registering any bets or wagers upon the

drawing, determination or result of any lottery, is punishable by im

prisonment in a county jail not exceeding one year, or by a fine not

exceedin one thousand dollars.

§ 722 . Advertising lottery ofiices. Every person who, by gm. Pen. ('.

writing or printing, by circulars or letters or in any other way, adver

tises or publishes any account of the opening, setting up or keeping

of any office or other place for either of the purposes prohibited by

the last section, is guilty of a misdemeanor.

§ 7226. Insuring lottery tickets. Every person who insures § avz. llfill. ('.

or receives any consideration for insuring for or against the drawing

of any ticket, share or interest in any lottery or for or against the

drawing of any number or ticket or number of any ticket in any lot

tery: and every person who receives an valuable consideration upon

any agreement to pay any sum, or to de iver any property or thing in

action in the event that any ticket, share or interest in any lottery, or

any number or ticket or number of any ticket in any lottery shall

IL ...
_l

F '2'= r~

II‘
.., .-J . Pen. (‘.
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prove fortunate or unfortunate, or shall be,drawn or not drawn on any

particular day or in any particular order j. and every person who promises.

agrees or offers to pay any sum of money or to deliver any property

or thing in action, or to do or forbear to do anything for the benefit.

of any other person, with or without consideration, upon any event

whatever connected with any lottery, is guilty of a misdemeanor.

§ 7227. Advertising same. Every person who, by writing or

printing, by circulars or letters or in any other way, advertises or

publishes any offer, notice or proposal for any violation of the last

section, is guilty of a misdemeanor.

§ 7228. Property offered. Forfeited. All property offered

for sale, distribution or disposition, in violation of the provisions of

this chapter, is forfeited to the state. as well before as after the

determination of the chance on which the same was dependent. And

it is the duty of the respective state's attorneys. to demand. sue for

and recover, in behalf of this state, all property so forfeited. and to

cause the same to be sold when recovered, and to pay the proceeds of

the sale of such property, and any moneys that may be collected in

any such suit, into the county treasury for the benefit of common

schools.

§ 7229. Letting building for lottery Every person who

lets or permits to be used any building or portion of any building,

knowing that it is intended to be used for any of the purposes

declared punishable by this chapter, is guilty of a misdemeanor.

§ 7230. Lotteries out of state. The provisions of this chap

ter apply in respect to lotteries drawn or to be drawn out of this

state whether authorized or not by the laws of the state where they

are drawn or to be drawn, in the same manner as to lotteries drawn or

to be drawn within this state. -

7231. Advertisement. The provisions of sections 7222 and

T2 5 are applicable wherever the advertisement was published. or the

letter or circular sent or delivered through or in this state, notwith

standing the person causing or procuring the same to be published,

sent or delivered, was out of this state at the time of so doing.

CHAPTER 37.

GAMING.

§ 7232. Keeping gambling apparatus. It is unlawful to

maintain or keep any table, cards, dice or any article or apparatus

whatever, useful or intended to be used in playing any game of cards

or faro or other game of chance, upon which money is usually wagered.

§ 7233. Misdemeanor. Punishment. Every person who

knowin ly violates the last section is guilty of misdemeanor.

§ ass, Pen. (‘.

§ 390. Pen. (7.
$ 72 4. Apparatus a. nuisance. Every article or apparatus

maintained or kept in violation of section 7232, is a common and pub

lic nuisance.
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§ 7235. Exacting payment. Every person who exacts or

receives from another, directly or indirectly, any valuable consider

ation, by reason of the same having been won by playing at cards,

faro or any other game at chance, or any bet or wager whatever upon

the hands or sides of players, forfeits five times the value of the con

sideration so exacted or received, to be recovered in a civil action, by

the county superintendent of common schools of the county in which

the offense was committed, for the benefit of common schools in said

county.

§ 7236. N0 witness’ privilege. No person shall be excused

from giving any testimony or evidence upon any investigation or pro

ceeding for a violation of this chapter, upon the ground that such

testimony would tend to convict him of a crime; but such testimony

or evidence shall not be received against him upon any criminal in

vestigation or proceeding.

§ 7237. Keeping place for gambling. Every person who

keeps any building or part of any building, or any vessel or float, to

be used or occupied for gambling, and every owner, agent or superin

tendent of any such place, who knowingly lets the same or allows it to

be used or occupied for gambling, is guilty of a misdemeanor.

§ 7238. Keeping conveniences for gambling. Every per

son who, for gambling purposes, keeps or exhibits any gambling

table, establishment, device or apparatus, or is guilty of dealing faro,

or banking for others to deal faro, or acting as lookout or gamekeeper

for the game of faro, or any other banking game where money or

property is dependent upon the result, or who sells or vends what are

commonly called lottery policies, or any ‘writing, card, paper or docu

ment in the nature of a bet, wager or insurance upon the drawin or

drawn numbers of any public or private lottery, or indorses a booi or

any other document for the purpose of enabling others to sell or vend

lottery policies, is deemed a common gambler, and is punishable as

for a misdemeanor.

§ 7239. Seizure of implements authorized. Every person

who is authorized or enjoined to arrest any person for a violation of

the provisions of this chapter, is equally authorized and enjoined to

seize any table, cards, dice or other article or apparatus, suitable to be

used for gambling purposes, found in the possession or under the

control of the person so arrested, and to deliver the same to the

magistrate before whom the person so arrested is required to be taken_

§ 7240. Summary disposition of implements. The magis

trate to whom anything suitable to be used for gambling purposes is

delivered, pursuant to the foregoing section, shall, upon the examina

tion of the accused, or if such examination is delayed or prevented,

without awaiting such examination, determine the character of the

thing so delivered to him and whether it was actually employed by

the accused in violation of the provisions of this chapter; and if he

finds that it is of a character suitable to be used for gambling pur

poses and that it has been used by the accused in violation of this

chapter, he shall cause it to be destroyed or to be delivered to the

state's attorney of the county in which the accused is liable to indict

ment or trial, as the interests of justice in his judgment require.

§ 7241. Destruction of implements. Upon the conviction

of the accused such state’s attorney shall cause any such thing suit

able to be used for gambling purposes, in respect whereof the accused

§ 391. l'en. (‘.

§ 392. Pen. C.

g 39:3. Pen. C.

§ 394. l'en. C.

§ 395. l'cn. (‘.

§ ass. Pen. 1".

§ 397. Pen. (I.
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stands convicted, and which remains in the possession or under the

control of such state-'s attorney, to be destroyed.

§ 7242. Persuading to visit gambling places. Every per

son who persuades another to visit any building or part of a building

or any vessel or float used or occupied for the purpose of gambling.

in consequence whereof such other person gambles therein, is guilty

of a misdemeanor, and, in addition to the punishment prescribed

therefor, is liable to such other person in an amount equal to any

money or property lost by him at play at such place, to be recovered

in a civil action.

§ 7243. Duty of sherifi‘ and oficers. It is the duty of all

sherifl’s. police oflicers, constables and prosecuting or state’s attor

neys, to inform against and prosecute all persons whom they have

credible reason to believe are offenders against the provisions of this

chapter, and any omission so to do is punishable by a fine not exceed

ing five hundred dollars.

_' 7244. Duty of master Of vessel. If any commander, owner

or essee of any vessel or float, knowin ly permits any gambling for

money or property on board such vessel or float, and does not upon

his knowledge of the fact, immediately prevent the same, he is pun

ishable by a fine not exceeding five hundred dollars, and in addition

thereto is liable to any party losing any money or property by means

of any gambling permitted in violation of this section, in a sum equal

to the money or property, to be recovered in a civil action.

§ 7246. Racing-of animals for wager. All racing or trial of

speed between horses or animals for any bet, stake or reward, except

such as is allowed by special laws, is a common nuisance, and every

person actin or aiding therein, or making or being interested in any

such bet, sta e or reward, is guilty of a misdemeanor; and in addition

to the penalty prescribed therefor, he forfeits all title or interest in

any animal used with his privity in such race or trial of speed, and

in any sum of money or other property betted or staked upon the

result thereof.

on AFTER es.

Pl-UVNBROKERS.

§ 7246. Doing business without license. Every person who

carries on the business of a pawnbrokerhby receiving goods in pledge

for loans at any rate of interest above t at allowed by law, except by

authority of a license from a municipal corporation empowered to

grant licenses to pawnbrokers, is guilty of a misdemeanor.

§ 7247. Refusing to exhibit stolen goods. Every pawn

hroker or person carrying on the business of a pawnbroker, and every

junk dealer, who having received any goods which have been embez

zled or stolen, refuses or omits to exhibit them, upon demand, during

the usual business hours, to the owner of said goods or his agent author

ized to demand an inspection thereof, is guilty of a misdemeanor.

1282



Other Injuries to Persons. PENAL CODE. §§ 7248-T254

7248. Selling before default. Every pawnbroker who sells

any article received by him in pledge, before the time to redeem the

same has expired, and every pawnbroker who willfully refuses to dis

close the name of the purchaser and the price received by him for any

article received by him in pledge and subsequently sold, is guilty of

a misdemeanor.

§ 7249. Peddling without license.

pursue the business of trading as a peddler or traveling merchant

without license, or who refuses to produce his license for examination

upon the request of any resident or officer of the county in which he

is carrying on such business, is guilty of a misdemeanor, and upon

conviction thereof is punishable in the discretion of the court, by a

fine of not exceeding fifty dollars or by imprisonment in the jail of

the county in which the offense is committed not exceeding thirty

days.

Any person who shall

CHAPTER 39.

OTHER INJURIES TO PERS()NH.

§ 7250. Physician being intoxicated. Every physician who,

being in a state of intoxication, administers any poison, drug or

medicine or does any other act as such physician, to another person,

by which the life of such other is endangered, is guilty of a mis

demeanor.

§ 7251. Willflllly poisoning food. Every person who will

fully mingles any poison with any food, drink or medicine, with

intent that the same shall be taken by any human being to his injury,

and every person who willfully poisons any spring, well or reservoir

of water, is punishable by imprisonment in the penitentiary not less

than one and not exceeding ten years, or in a county jail not exceed

ing one year, or by a fine not exceeding five hundred dollars, or by

both such fine and imprisonment.

§ 7252. Overloading passenger vessel. Every person navi

gating any vessel for gain, who willfully or negligently receives so

many passengers, or such a quantity of other lading on board such

vessel. that by means thereof such vessel sinks or is overset or injured,

and thereby the life of any human being is endangered, is guilty of a

misd<.-ineanor.

§ 7263. Mismanagement of steamboats. Every captain or

other person having charge of any steamboat used for the conveyance

of passengers, or of the boilers and engines thereof, who, from ignor

ance or gross neglect, or for the purpose of excelling any other boat

in speed, creates or allows to be created such an undue quantity of

steam as to burst or break the boiler or other apparatus in which it

shall be generated, or any apparatus or machinery connected there

with. by which bursting or breaking human life is endangered, is

guilt): of a misdemeanor.

§ 7254. Engineer. Steam boilers. Every engineer or other

perst-n having charge of any steam boiler, steam engine or other

§ 401. Pen. ('.

§ Ti, c. >5», 1~&$‘.'|.

§ 405. Pen. (3.

§ 4_06. Pen. C.

§ 407. Pen. C.

§ 401*. Pen. (I

§ 409. Pen. U
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apparatus for generating or employing steam, employed in any

manufactory, railway or other mechanical works, who willfully or

from i orance or gross neglect, creates or allows to be created such

an un ue quantity of steam as to burst or break the boiler or engine

or apparatus or cause any other accident whereby human life is

endan ered, is guilty of a misdemeanor.

§ 7555. Fictitious partnership name. Every person trans

acting business in the name of a person as a partner who is not inter

ested in his firm, or transacting business under a firm name in which

the designation “and company,” or “& Co." is used without represent

ing an actual partner, except in the cases in which the continued use

of a copartnership name is authorized by law, is guilty of a mis

demeanor. _

5 7256. Counterfeiting trade-mark. Every person who will

fully forges, counterfeits or prooures to be forged or counterfeited any _

trade-mark usually affixed by any person to any goods of such person,

with intent to pass off any goods to which such forged or counter

feit trade-mark is atfixed or intended to be afiixed, as the goods of

such person, is guilty of a misdemeanor.

§ 7257. _ Keeping dies of trade-mark. Every person who,

with intent to defraud, has in "his possession any die, plate or brand,

or any imitation of the trade-mark of any person, for the purpose of

making any counterfeit or imitation of any description whatever of

such trade-mark, or of selling the same when made, or atfixing the

same to any goods, and selling or olfering the same for sale or dis

posal as the original goods of any other person, and every person who

so uses or sells the same, or who fraudulently uses the genuine trade

mark of another with intent to sell or offer for sale or disposal, any

goods not the goods of the person to whom such trade-mark properly

belongs, as genuine and original, is guilty of a misdemeanor.

§ 7258. Appropriating brands to deceive. Every person

who, either:

1. Uses or causes to be used any brand, mark, name, print, desig

nation or description, the same as or similar to any recorded to any

other person, or on the place recorded to another; or,

2. Uses or causes to be used any second hand sack, box, barrel.

can, package or other article on which has been placed any brand,

mark, name, print, designation or description, the property of another,

for purposes of deception or profit, is guilty of a misdemeanor,

and upon conviction thereof is punishable b fine of not less than one

hundred and not exceeding one thousand do lars.

§ 7259. Selling goods bearing counterfeit. Every person

who sells or keeps for sale any goods upon which any counterfeit.

trade-mark has been afiixed, and intended to represent such goods as

the genuine goods of another, knowing the same to be counterfeited,

is guilty of a misdemeanor.

§ 7260. Colorable imitations. Every person who, with intent

to defraud, aflixes or causes to be aflixed to any goods or to any bottle.

case, box or other package containing any goods, any description of

label, stamp, brand, imprint, printed wrapper, label or mark, which

designates such goods by any word or token which is wholly or in

part the same to the eye or to the ear, as the word or any of the

words or tokens used by any other person as his trade-mark, and

every person who knowingly sells or keeps or offers for sale, any such

bottle, case, box or other package, with any such label, stamp,
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brand, imprint, printed wrapper, ticket or mark affixed to or upon it,

in case the person atfixing or causin to be afiixed such mark, or so

selling or exposing or offering for saia such bottle, case, box or other

package, was not the first to employ or use such words as his trade

mark, is guilty of a misdemeanor, and in addition to the punishment

prescribed therefor is liable to the party aggrieved in the penal sum

of one hundred dollars for each and every offense, to be recovered by

him in a civil action.

§ 7261. Trade-mark defined. The words “ trade-mark,” as

used in the sections preceding, includes every description of word,

letter, device, emblem, stamp, imprint, brand, printed ticket, label or

wrapper, usuall affixed by any mechanic, manufacturer, druggist,

merchant or tra esman, to denote any goods to be goods imported,

manufactured, produced, compounded or sold by him, other than any

name, word or expression generally denoting any goods to be of some

particular class or description.

§ 7262. Goods defined. The word “goods,” as used in the

sections preceding, includes every kind of goods, wares, merchandise,

compound or preparation, which may be lawfully kept or ofl"ered for

sale.

§ 7263. Atfixing defined. When crime complete. The

offense of 8.ll'lXlI1}_{ a false trade-mark to goods is equally complete

within the meaning of set-tions 7256, 7259 and 7260, whether such

mark is afiixcd to the goods themselves, or to any box, bale, barrel,

bottle, case, cask, wrapper or other package or vessel, or any cover or

stopper thereof, in which such gpods are put up.

§ 7264. Refilling or sel 'ng bottles. \Vhenever any per

son en aged in manufacturing, bottling or selling in bottles, soda,

minera waters, porter, ale, cider or small beer, has filed and pub

lished, in the manner authorized by law, a description of a name,

mark or label, usually stamped by him in the bottles containing such

beverage, every other person who, without the written consent of

such manufacturer or dealer, refills with any beverage, whether gen

uine or otherwise, with the intent to sell the same, any bottles

stamped with such name, mark or label, and every person who sells,

disposes of, purchases or trafiics in such bottles, is liable to a penalty

of fifty cents for each and every bottle so filled, sold, bought, disposed

of or trafiicked in, for the first offense, and five dollars for each and

every bottle so filled, bought. disposed of or trafficked in, for every

subse uent offense. _

§ 7 65. Keeping bottles with intent to refill. Every per

son who keeps any bottles such as are designated in the last section,

without the written consent of the manufacturer so to do, unless it

appears that they were not kept with intent to refill or use or sell

them in violation of the last section, is liable to the penalty therein

prescribed. ‘

§ 7266. Complaint. Search. Penalty. Whenever any man

ufacturer or dealer designated by section T264, or his agent, shall

make oath or afiirmation before any magistrate that he has reason to

believe and does believe, that any of his bottles stamped and regis

tered as mentioned in said section are being unlawfully used by any

person or persons selling or manufacturing mineral water or other

beverages, or that any junk dealer or vender of bottles, has any of

such bottles secreted in any place, such magistrate shall thereupon

issue a search warrant to discover and obtain the same under the pro

§ 415. 1'-‘n. (‘.

§ H6,

§4lT. l'<-Ii. C.

§ ll». l'en. C.

§ Hf‘. Pen. C.

§ 4'30, Pen. (J.
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visions of the law upon search warrants, which are hereby declared

to relate fully to the purposes of this chapter; and the magistrate may

summarily bring or cause to be brought before him the person in

whose possession the bottles are found, to examine into the circum

stances of his possession, and if such magistrate on summary exami

nation finds that such person has been guilty of a violation of section

7264, such magistrate shall proceed to impose the fine therein pre

scribed, and if the same is not paid, to commit such person to prison

for a term not exceeding fifteen days.

§ 7267. Wrongfully obtaining registration of animal.

Every person who by any false pretense shall obtain from any club,

association, society or company for improving the breed of cattle.

horses, sheep, swine or other domestic animals, the registration of

any animal in the herd register of any such club, association, society

or company, or a transfer of any such registration, and every person

who shall knowingly give a false pedigree of any animal, shall be

deemed guilty of a misdemeanor.

§ 7268. Defacing marks upon wrecked property. Every

person who defaces or obliterates the marks upon wrecked property. or

in any manner disguises the appearance thereof with intent to prevent

the owner from discovering its identity, or who destroys or suppresses

any invoice, bill of lading or other document tending to show the

ownership, is guilty of a misdemeanor.

§ 7269. Same. Logs. Lumber. Every person who cuts out

or defaces any mark ‘made upon any log or lumber, whether such

mark is recorded or not, or puts a false mark upon any log or lumber,

floating in any of the waters of this state or lying upon land, is guilty

of a misdemeanor.

§ 7270. Unlawful detention of wrecked property. Every

ofiicer who, without authority of law, detains any wrecked property

or the proceeds thereof, after the salvage and expenses chargeable

thereon have been paid or otfered to him, or who is guilty of any

fraud. embezzlement or extortion in the discharge of his duties, or

who violates any provision of the statutes relating to salvage, is guilty

of a misdemeanor.

§ 7271. Fraud in limited partnership. Every member of a

limited partnership who is guilty of any fraud in the affairs of the

partnership, is guilty of a misdemeanor.

§ 7272. Marriage. County judge. Licenses. Certificates.

Record. Every person who, being judge of the county court or

county judge, either:

1. Signs or issues a marriage license, except as prescribed by

law: or,

2. Neglects to record as prescribed by law any marriage license or

the certificate of the person performing the marriage ceremony, for

thirty days after the return of the same, is guilty of a misdemeanor

and upon conviction thereof is punishable by a tine of not less than

fifty and not exceeding five hundred dollars.

§ 7273. Marrying without license. Certificates. Return.

Every person who being authorized by law to solemnize marriages

within this state, either:

1. Joins any person in marriage before the license prescribed by

law therefor is produced to him; or,

2. Fails to execute as prescribed by law the certificate of any

marriage solemnized by him; or,
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3. Neglects for thirty days after joining in marriage the persons

named in such license, to return such license and certificate to the

judge of the county court issuing the license, is guilty of a mis

demeanor, and upon conviction thereof is punishable by a fine of not

less than fifty and not exceeding five hundred dollars.

§ 7274. Performing marriage ceremony without author

ity. Every person who attempts to join others i11 marriage or to

perform the marriage ceremony for another within this state without

being authorized by law so to do, is guilty of a misdemeanor, and

upon conviction thereof is punishable by imprisonment in the county

jail not less than ninety days and 11ot exceeding one year, or by a fine

of not less than one hundred and not exceeding five hundred dollars,

or by both. '

§ 7275. When marriage without authority valid. No

marriage shall be void by reason of being performed without author

ity. if otherwise lawful and the parties thereto or one of them believed

it lawful.

§ 7276. Unlawful confinement of insane person. Every

overseer of the poor, constable,_ keeper of a _jail, or other person who

confines any idiot, lunatic or insane person, in any other manner or

in any other place than is authorized by law, is guilty of a misde

meanor.

7277. Reconfining person discharged. Every person who, ,

eit ier solely or as a member of a court in the execution of a judg

ment, order or process, knowingly recommits, imprisons or restrains

of his liberty for the same cause, any person who has been discharged

from imprisonment upon a writ of deliverance, is guilty of a misde

meanor; and, in addition to the punishment prescribed therefor, he

forfeits to the party aggrieved one thousand dollars, to be recovered

in a civil action.

§ 7278. Concealing persons entitled to writ of deliverance.

Every person having in his custody or power or under his restraint. a

party who. by the provisions of the law relating to habeas corpus,

would be entitled to a writ of habeas corpus, or for whose relief such

writ has been issued, who, with intent to elude the service of such writ

or to avoid the effect thereof, transfers the party to the custody. or

places him under the power or control of another, or conceals or

changes the place of his confinement, or Who,'witl10ut lawful excuse,

refuses to produce him, is guilty of a misdemeanor.

§ 7279. Assisting such concealment. Every person who

knowingly assists in the violation of the last section is guilty of a

misdemeanor.

§ 7280. Unlawfully acting as a. pharmacist. Every person

who is not a registered pharmacist, or has not a registered pharmacist

in his employ and who, either: ~

1. Takes, uses or exhibits, the title or certificate of a registered

pharmacist; or,

2. Retails, compounds or dispenses medicine; or,

3. Permits the compounding or dispensing of prescriptions, or the

vending of drugs, medicines or poisons in his store or place of busi

ness except under the supervision of a registered pharmacist; or,

4. Violates or fails or neglects to comply with and observe any

provision of law relating to or regulating the practice of pharmacy:

and every person who,
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0. VVillfully makes any false representation to procure registration

as a pharmacist for himself or for any other person, is guilty of a

misdemeanor, and upon conviction thereof,

Is punishable by a fine not exceeding fifty dollars.

§ 7281. Provisions of last section limited. The provisions

of the last section shall not be construed to interfere in any manner

with the business of a physician in regular practice: nor to prevent

such physician from supplying his patients with whatever he may

deem necessary; nor to prevent him from receiving a certificate as a

registered pharmacist as provided by law; nor to interfere with the

making or compounding of proprietary medicines or medicines placed

in sealed packages with the name of the contents and of the person

by whom prepared or compounded; nor to prevent shopkeepers from

dealing in or selling the ccmmcnly used medicines and poisons, if

such medicines or poisons are put up by a regular pharmacist; nor

from dealing in and selling patent or proprietary medicines; nor to

interfere with the exclusive wholesale business of any dealer.

§ 7282. Selling certain enumerated poisons. Every person

who, at retail, sells, furnishes or delivers to another, either:

1. Arsenic or its preparations, corrosive sublimate, white precipi

tate, red precipitate, biniodide of mercury, cyanide of potassium,

hydrocyanic acid, strychnia and all other poisons, vegetable alkoloids

and their salts, essential oil of bitter almonds, opium or its prepara

tions, except paregoric and other preparations of opium with less than

two grains to the ounce;_or,

2. Aconite, belladonna, colchicum, conium, nux vomica, henbane,

savin, ergot, cotton root, cantharides, creosote, digitalis and their

pharmaceutical preparations, croton oil, chloroform, chloral hydrate,

sulphate of zinc, mineral acids, carbolic acid and oxalic acid, without

afiixing to the bottle, box, vessel or package containing the same, the

name of the contents, the word “poison,” and his name and place of

business, is guilty of a misdemeanor. -

§ 7288. Physicians’ prescriptions excepted. The provis

ions of the last section shall not be construed to include or apply to

the dispensing of physicians’ prescriptions specifying or containing

pO1SOl1.

3 7284. Record Of poisons sold. Every person who, at re

tail, sells, furnishes or delivers to another any of the articles or

preparations mentioned in section 7282 or any drug, chemical or

preparation which according to the standard works on medicines or

materia medica is liable, in quantities of sixty grains or less. to

destroy adult human life, and who, either:

l. Fails or neglects, before delivering the same, to enter or cause

to be entered in a book kept for that purpose, the date of sale. the

name and address of the person to Whom delivered or sold, the name.

quantity and quality of the article or preparation delivered or sold.

and the name of the dispenser; or, ‘

2. Fails, neglects or refuses during business hours to exhibit such

book and every part thereof for inspection and to permit the same

and every part thereof, upon demand, to be inspected by any physi

cian, coroner, sheriff, constable or magistrate of the county,

Is guilty of a misdemeanor.

§ 7285. HOW Violations punished. Every person convicted

of any of the offenses mentioned in sections 7282 and 7284 is pun
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ishalible by a fine of not less than five and not exceeding one hundred

dol ars.

§ 7286. Adulterating medicines.

ingly, willfully or fraudulently, either:

1. Falsifies or adulterates or causes or permits to be falsified or

adulterated, any drug, medicinal preparation authorized or recognized

by any standard work on pharmacy, or used or intended to be used

medicinally; or,

2. Mixes or causes or permits to be mixed with any such drug or

medicinal preparation any foreign or inert substance for the purpose

or with the intent of destroying or weakening its medicinal power or

effect or of lessening its cost; or,

3. Sells, furnishes or delivers or causes or permits any such falsi

fied or adulterated drug or medicinal preparation to be sold, furnished

or delivered for medicinal purposes,

Is guilty of a misdemeanor.

Every person who know

c H A PT ER 4 0.

CRIMES AGAINST THE PUBLIC HEALTH AND SAFETY.

§ 7287. Public nuisance defined. A public nuisance is a

crime against the order and economy of the state, and consists in

unlawfully doing any act or omitting to perform any duty required

by the public good, which act or omission, either:

1. Annoys or injures the comfort, repose, health or safety of any

considerable number of persons; or,'

2. Offends public decency; or,

3. Unlawfully interferes,with, obstructs or tends to obstruct, any

lake or any navigable river, bay, stream, canal or basin, or any public '

park, square, street or highway; or,

-1. In any way renders life or the use of property uncomfortable.

§ 7288. Unequal damage. An act which aifectsa considerable

number of persons in either of the ways specified in the last section,

is not less a nuisance because the extent of the damage is unequal.

§ 7289. Maintaining nuisance. Misdemeanor. Every

person who maintains or commits any public nuisance, the pu_nish

ment for which is not otherwise prescribed, or who willfully omits to

perform any legal duty relating to the removal of a public nuisance,

is guilty of a misdemeanor.

§ 7290. Keeping explosives. Every person who makes or

keeps gunpowder, saltpeter, gun cotton, nitroglycerine or dynamite

or any compound of the same, or any fulminate or substance which is

intended to be used by exploding or igniting the same, in order to

produce a force to propel missiles or to rend apart substances, within

any city, town or village, and any person who carries any of such

explosives through the streets thereof, in any quantity or manner pro

hibited by law or by any ordinance, by-law or regulation of said city,

town or village, is guilty of a misdemeanor.

§ 13. (5. ll)‘. l-‘Q0.

8!fl'd.

§ 43], Pen. (‘-.

§ 4-I12, Pen. U.

§ 4413. Pen. C.

§ 4-'44. Pen. c.
am‘d.
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§ 7291. Fouling waters with gas tar. Every person who

throws or deposits any gas tar or refuse of any gas house or factory,

into any public waters, river or stream, or’ into any sewer or stream

emptying into any such public waters, river or stream, is guilty of a

misdemeanor. . .

§ 7292. Violation of quarantine laws. Every master of a

vessel subject to quarantine or visitation of the health otiicer. by the

provisions of any law of this state, now in force or that hereafter may

be enacted, arrives in any port or at the boat landing of any city or

town in this state, who refuses or omits, either:

1. To proceed with and anchor or land his vessel at the place

assigned for quarantine, at the time of his arrival; or,

2. To submit his vessel, cargo and passengers to the examination

of the health ofiicer, and to furnish all necessary information to enable

that otficer to determine to what length of quarantine and other reg

ulations they ought respectively to be subject; or,

3. To remain with his vessel at quarantine, during the period

assigned for her quarantine and while at quarantine, to comply with

the directions and regulations prescribed by law, and with such as

any of the officers of health, by virtue of the authority given them by

law, shall prescribe in relation to his vessel, his cargo, himself, his

passengers or crew, is punishable by imprisonment in a county jail

not exceeding one year, or by a fine not exceeding two thousand

dollars, or both.

§ 7293. Ofienses by master of vessel. Every master of a

vessel hailed by a pilot, or such oflicer as may be specified by law,

who either:

1. Give false information to such pilot or other officer, relative to

the condition of his vessel, crew or passengers, or the health of the

place or places from whence he came, or refuses to give such informa

tion as shall be lawfully required; or,

2. Lands any person from his vessel, or permits any person,

except a pilot or such officer specified by law, to come on board of his

vessel, or unlades or tranships any portion of his cargo before his

vessel has been visited and examined by the proper health oflicers: or,

3. Approaches with his vessel nearer any city or town within this

state than the place of quarantine to which he may be directed,

is punishable by imprisonment in the county jail of the county in

which the offense was committed, not exceeding one year, or by a tine

not exceeding two thousand dollars, or bo_th such fine and imprison

ment. '

§ 7294. Landing before visit of health ofllcers. Every

person who, being on board any vessel at the time of her arrival at

any port within this state, under the provisions of section 7292, lands

from such vessel, or unlades or tranships, or assists in unlading or

transhipping any portion of her cargo, before such vessel has been

visited a11d examined by the health officers, is punishable by impris

onment in a county jail not exceeding one year, or by a fine not

exceeding two thousand dollars, or both.

§ 7295. Other visitations. Every person who goes on board

of or has any communication, intercourse or dealing with any vessel

at quarantine, or with any of the crew or passengers of such vessel.

without the permission of the health officer, and every person who,

without such authority enters the quarantine grounds or anchorage.

is punishable by imprisonment in a county jail not exceeding one
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year, or by a fine not exceeding two thousand dollars, or both: and in

addition thereto he may be detained at quarantine so long as the

health oflicers shall direct, not exceeding twenty days. And in case

such person shall be taken sick of any infectious, contagious or

pestilential disease, during such twenty days, he may be detained for

such further time and at such place as the health officer shall direct.

§ 7296. Violating quarantine orders. Every person who,

having been lawfully ordered by any health officer to be detained in

quarantine, and not having been discharged, leaves the quarantine

grounds or anchorage, or willfully violates any quarantine law or

re ulation, is guilty of a misdemeanor. -lg 7297. Obstructing health ofilcer. Every person who will

ful y opposes or obstructs any health officer or physician charged with

the enforcement of the health laws, i11 performing any legal duty, is

guilty of a misdemeanor.

7298. Violation of health laws. Every person who will

ful y violates any provision of the health laws, the punishment for

violating which is not otherwise prescribed by those laws or by this

code, and every person who willfully violates or refuses or omits to

comply with any lawful order, direction, prohibition or regulation

prescribed by any board of health or health oflicer, or any regulation

lawfully made or established by any public officer under authority of

the health laws. is punishable by imprisonment in a county jail not

exceeding one year, or by a fine not exceeding two thousand dollars.

or both.

§ 7299. Unlicensed piloting. Every person not holding a

license as pilot under the laws of this state, or under the laws of

either of the states of Missouri, Kansas, Iowa or Nebraska, who pilots

or offers to pilot any steamboat to or from any port within this state.

is guilty of a misdemeanor.

§ 7300. Last section limited. The last section applies only

to vessels propelled by steam while engaged in conveying freight and

passengers or either, on the Missouri river.

§ 7301. Assuming to act as port warden. Every person

who, not being a port warden, assumes or undertakes to act as such.

under or by the provisions of any law of this state now in force or

that may hereafter be enacted, and every person who issues any OPl‘~

tificate of a survey on vessels, materials or goods damaged, with tllv

intent to avoid the provisions of the law, is guilty of a misdemeanor.

§ 7302. Apothecary negligently endang-eringlife. Every

apothecary or druggist, and every person employed as clerk or sales_

man by an apothecary or druggist, or otherwise carrying on business

-as a dealer in drugs or medicines, who, in putting up any drugs or

medicines, willfully, negligently or ignorantly omits to label the

same, or puts any untrue label, stamp or other designation of contents

upon any box, bottle or other package containing any drugs or medi

cines, or substitutes a different article for any article prescribed or

ordered, or puts up a greater or less quantity of any article than that

prescribed or ordered, or otherwise deviates from the terms of the

prescription or order which he undertakes to follow, in consequence

of which human life or health is endangered, is guilty of amisde

meanor.

§ 7303. Record ofpoison sold. Label. No druggist. apothe

cary or other person dealing or traflicking in drugs or medicines. and

no person employed as clerk or salesman by any apothecary or drug

§ flu, l’e1'. (‘. _

§ HI. Pen.

§ H2. l‘1~n. ‘.

,5 H3. Pen. L‘.

§ H4. P011. (‘.

§ H-'1. l’f‘n. (‘.

§ l»:o‘». Pen. 1'.

§ HT. l:en. (‘.

am |l.
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gist, shall sell or give away any poison or poisonous substances, except

to practicing physicians, in their ordinary practice of medicine, with

out recording in a book, to be kept for that purpose, the name of the

person or persons receiving such poison, and his, her or their resi

dence, excepting upon the written order or prescription of some prac

ticing physician whose name must be attached to such order or pre

scription. No person shall sell, give away or dispose of any poison

ous substance without attaching to the phial, box or parcel contain

ing such poisonous substance a label with the word “poison,” printed

or written upon it, in plain and legible characters.

§ 7304. Violation, misdemeanor. Any person violating any

of the provisions of section 7303 shall be deemed guilty of a misde

meanor.

{S 7305. Record subject to inspection. Every person whose

' duty it is by section 7303 to keep any book for recording the sale or gift

of poisons, who willfully refuses to permit any person to inspect said

book upon reasonable demand made during business hours, is pun

ishable by fine not exceeding fifty dollars.

§ 7306. Laying out poison. Exception. Every person who

shall lay out strychnine or other poison, within the limits of any

town, or within one mile of any dwelling house or any barn, stable or

outbuilding, used at the time for the keeping or shelter of horses,

cattle, sheep or swine, or within one half mile of any traveled thor

oughfare, on the ceded lands of this state, is guilty of a misdemeanor;

provided, nothing in this section shall be construed to prohibit the

putting out at any time of poisoned grain, for the purpose of killing

gophers.

§ 7307. Omitting to mark baled hay. Every person who,

in putting up or pressing any bundle of hay for market, omits to put

the number of pounds in each bundle or bale so put up, for which he

sells or ofiers to sell it, is guilty of a misdemeanor.

§ 7308. Fraudulently increasing weight. Every person

who, in putting up in any bag, bale, box, barrel or other package, any

hops, cotton, hay or other goods usually sold in bags, bales, barrels

or packages, by weight, puts in or conceals therein anythin what

ever for the purpose of increasing the weight of such bag, ba e, box,

barrel or package, is punishable by a fine of twenty-five dollars for

each offense.

§ 7309. Adulterating food or medicines. - Every person who

adulterates or dilutes any article of food, drink. drug, medicine, strong.

spirituous or malt liquor or wine, or any article useful in compound

ing either of them, whether one useful for mankind or for animals,

with a fraudulent intent to oifer the same. or cause or permit it

to be otfered for sale as unadulterated or undiluted, and every person

who fraudulently sells or keeps or offers for sale the same as unadul

tcrated or undiluted. knowing it to have been adulterated or diluted. is

guilty of a misdemeanor.

§ 7310. Knowingly selling tainted food. Every person who

knowingly sells, or keeps or offers for sale or otherwise disposes of

any article of food, drink, drug or medicine, knowing that the same

has become tainted, decayed, spoiled or otherwise unwholesome or

unfit to be eaten or drank, with intent to permit the same to be eaten

or drank by any person or animal, is guilty of a misdemeanor.

§ 731 1. Manufacturing slung shot. Every person who inan

ufactures or causes to be manufactured, or sells or otters or keeps for
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sale or gives or disposes of any instrument or weapon of the kind

usually known as slung shot. or of any similar kind, is guilty of a

misdemeanor.

§ 7312. Carrying or using slung shot. Every person who § ms.

carries upon his person,‘ whether concealed or not, or uses or attempts

to use against another, any instrument or weapon of the kind usually

known as slung shot, or of any similar kind, is guilty of a felony.

§ 7313. Carrying concealed weapons. Every person who § 1-‘>1.

carries concealed about his person any description of firearms, being

loaded or partly loaded, or any sharp or dangerous weapon, such as is

usually employed in attack or defense of the person, is guilty of a

misdemeanor.

_ § 7314. Willfully firing prairies and marshes. Every § 4.-s.

person who shall willfully set on fire, or cause to be set on fire, any

woods. marshes or prairies, with intention to injure the property of

another, shall be deemed guilty of a misdemeanor, and shall be liable

for all damages done by such fire.

§ 7315. Negligently firing same. Every person who negli- § 4-‘>9.

gently or carelessly sets on fire or causes to be set on fire, any woods,

marshes or prairies, or who, having set the same on fire or caused it

to be done, negligently or carelessly-or without full precaution or

efi'orts to prevent, permits it to spread beyond his control, shall, upon

conviction, be fined not exceeding one hund.red dollars and not less

than ten dollars, and shall be liable to injured parties for all damages

occasioned thereby. One-half of such fine shall, when collected. go

to the informer.

§ 7316. Refusing to aid at fires.

burning of a building, is guilty of any disobedience to lawful orders

of any public ofiicer or fireman, or of any resistance to or inter

ference with the lawful efl’orts of any fireman or company of

firemen to extinguish the same, or of any disorderly conduct calcu

lated to prevent the same from being extinguished, or who forbids,

prevents or dissuades others from assisting to extinguish the same,

is guilty of a misdemeanor.

§ 7317. Unlicensed ferry. Every person who maintains any s

ferry for profit or hire upon any waters within this state, without 5

having first obtained a license as provided by law, is guilty of a mis

demeanor. And any license or lease nted by the board of county

commissioners of the proper county s all be exclusive to the lessee

or licensee for a distance of two miles from the place where such

ferry is located, up and down such stream either wa ;and any person

who shall ferry, transport or carry or attempt to erry,'transport or

carry any passengers, goods, chattels or merchandise, or who shall

have, keep or maintain any scow, skifl’ or boat for the purpose of fer

rying, transporting or carrying any passengers, goods, chattels or

merchandise upon any water of this state within a distance of two

miles of any licensed ferry, shall be guilty ofa misdemeanor, and may

be punished by afine not exceeding one hundred dollars, or thirty

days imprisonment in the county jail, or by both fine and imprison

ment: when such ferry is upon waters dividing two counties, the

offenders may be prosecuted in either county.

§ 7318. Violating ferry bond. Every person who, having

entered into a bond or obligation, as provided by his ferry charter or

any general law on the subject of ferries, to keep and attend a ferry,

Every person who, at any § 460

461.

I . ('.

§ I-62.
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Pen. C.

l’cn.

Pen. C.
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Pen. ('.
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violates the condition of such bond or obligation, is guilty of a mis

demeanor.

§ 7319. Failure to ring locomotive bell. Every person in

charge, as engineer, of a locomotive engine, who omits to cause a bell

to rin or a steam whistle to sound at the distance of at least eighty

rods rom the place where the track crosses, on the same level, any

traveled public way, is punishable by a fine not exceeding fifty dol

lars, or by imprisonment in the county jail not exceedin sixty days.

§ 7320. Intoxicated engineer or conductor. I%very person

\vho, while in charge as engineer, of n locomotive engine, or while

acting as conductor or driver upon a railroad train or car, whether

propelled by steam or drawn by horses, is intoxicated, is guilty of a

misdemeanor.

§ 7321. Railroad emp1oyee’s neglect of duty. Every

engineer, conductor, brakeman, switchtcnder or other officer, agent or

servant, of any railroad company, who is guilty of any willful viola

tion or omission of his duty as such ofiicer, agent or servant, by

which human life or safety is endangered, the punishment for which

is not otherwise prescribed, is guilty of a misdemeanor.

§ 7322. Guards at ice cutting. All persons a11d incor

porated companies cutting ice in or upon any waters within the

boundaries of this state, for the purpose of removing such ice for sale,

shall surround the cuttings and openings made, with fences or bushes

or other guards sufficient to warn all persons of such cuttings and

openings.

§ 7323. How long maintained. Such fences or guards must

be crected at or before the time of commencing such cuttings or

openings, and must be maintained until ice has again formed in such

openings to the thickness of at least six inches.

§ 7324. Violations, misdemeanor. Every person who violates

the provisions of the last two sections is guilty of a misdemeanor.

§ 7325. Obstructing navigation. Every person who in any

manner obstructs the free navigation of any navigable water course

within this state, is guilty of a misdemeanor.

§ 7326. Exposing person with contagious disease. Every

person who willfully exposes himself or another person, being

ulfected with any contagious disease, in any public place or thorough-"

fare, except in his necessary removal in a manner not dangerous to

the public health, is guilty of a misdemeanor.

§ 7327. Frauds to afi'ect market price. Every person who

willfully makes or publishes any false statement, spreads any false

rumor or employs any other false or fraudulent means or device, with

intent to affect the market price of any kind of property, is guilty of

a misdemeanor.

§ 7328. False statements to increase newspaper sales.

Every editor or proprietor of any newspaper who willfully pub

lishes in such newspaper as true, any statement which he has not good

reason to believe to be true, with intent to increase thereby the sales

of copies of such paper, is guilty of a misdemeanor.

§ 7329. Eavesdropping. Every person guilty of secretly

loitering about any building, with intent to overhear discourse therein

and to repeat or publish the same to vex, annoy or injure others. is

guilty of a misdemeanor. -

§ 7330. Racing upon highways. Every person driving any

conveyance drawn by horses upon any public. road or way. who
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causes or suffers his horses to run, with intent to pass another convey

ance or to prevent such other from passing l11S own, 1S guilty of a

misdemeanor.

CHAPTER 41.

DIPORTATION, SALE AND EXPOSURE OF INFECTED

STOCK.

§ 7331 . Importing, using or selling infected stock. ‘Every

person who, either:

1. Imports or brings into this state any horse, mule or ass; or,

'2. Sutfers the same to run at large upon any common, highway or

uninclosed land; or, ’

3. Uses, ties or keeps the same in any public place, stable or barn;

or.

4. Sells, trades or offers to sell or trade the same, knowing or

havin Y good reason to believe such horse, mule or ass to be infected

with t e disease known as glanders or button-farcy, is guilty of a

misdemeanor, and upon conviction thereof, is punishable by impris

onment in the county jail, not exceeding one year, or by a fine of not

less than fifty and not exceeding five hundred dollars, or by both.

§ 7332. Not restraining infected sheep. Every person who

owns or has in charge any sheep infected with scab or other infectious

or contagious disease and who, either:

l. Does not keep such sheep securely within some inclosure; or,

2. Does not herd them at a distance of not less than six miles‘

from all farms, corrals, sheds or other established headquarters where

sheep are kept or being herded; or,

3. Drives or permits any such sheep to be driven upon any public

highway, or within the distance of one mile from any such hi hway,

or within the distance of six miles from any farm, corral, s ed or

other established headquarters where sheep are kept or being herded,

Is guilty of a misdemeanor.

§ 7333. Last section limited. Public domain. The provis

ions of the last section shall not be construed to prevent a person

who had established headquarters prior to March 11, 1887, from

allowing such sheep to range upon the public domain within a radius

of six miles from such headquarters-, provided, such radius does not

reach nearer than three miles from the headquarters of any other such

1)e1's011.

§ 7334. Refusing to allow examination. Every person who

is in charge of any band of sheep that is being driven or kept within

si-x miles of the headquarters where sheep belonging to any other

person are kept or corralled and who fails. neglects or refuses, upon

demand by such other person or any one in his employ, to stop such

band and allow them to be examined, or to aid and assist in catching

and examining them, is guilty of a misdemeanor.

§ 7335. Willfully spreading infection, felony. Every per

son who willfully, either:

1. Carries or drives or causes to be carried or driven any sheep

§ 1. c. 65. l\\.‘i.

:\n1'd.

§§l. 2. 0.33. l\'\7.

:\ni'd.

§ 1. 1-. 31$. l\\T.

:un‘i1.

§ 3, 0. 1&3. l\\7.

ani‘d.

§ 4. c. an. l.\"\'i.

am'd.
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infected with scab or any infectious or contagious disease among

sheep belonging to another; or,

2. Carries or places or causes to be carried or placed the parasite

which causes such scab or disease where sheep not his own are being

herded or corralled, with intent that such sheep shall become infected

thereby, is guilty of a felony and upon conviction thereof is punish

able by imprisonment in the penitentiary not less than one and not

exceeding five years, or by a fine of not less than one thousand dol

lars, or by both.

§ 7336. Civil action for damages. Every person violating

any of the provisions of this chapter shall be liable in a civil action

to any person injured by such violation for all damages directly or

indirectly sutfered thereby.

CHAPTER 42 .

SALE OF CIGARETTES AND TOBACCO TO MINORS.

§ 7337. Adulterating cigarettes. Punishment. Any per

son within this state who manufactures, sells, gives to any one

or uses any cigarette containing any substance foreign to tobacco

and deleterious to health, shall be punished by a fine of not more

than fifty dollars or imprisonment in a county jail for not more than

thirty days.

_ § 7338. Selling to minors, prohibited. Any person within

this state who sells or gives to or in any way furnishes to any person

under the age of seventeen years, any cigarettes, cigars or tobacco of

any kind, shall be punished by a fine of not more than fifty dollars or

imprisonment in a county jail for not more than thirty days.

C HAPT E R 4 3 .

CRIMES AGAINST THE PUBLIC‘ PEACE.

§ 7339. Disturbing lawful meeting. Every person who.

without authority of law, willfully disturbs or breaks up any assembly

or meeting, not unlawful in its character, other than such as are

mentioned in sections 6852, 6874 and T203 of this code, is guilty of a

misdemeanor.

§ 7340. Riot defined. Any use of force or violence, or any

threat to use force or violence if accompanied by immediate power of

execution, by three or more persons acting together and without

authority of law, is riot.

§ 7341. Punishment of riot. Every person guilty of partici

pating in any riot is punishable as follows:
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1. If any murder. maiming, robbery, rape or arson was committed

in the course of such riot, such person is punishable in the same

manner as a principal in such crime.

2. If the purpose of the riotous assembly was to resist the execu

tion of any statute of this state or of the United States, or to obstruct

any public ofiicer of this state or of the United States, in the perform

ance of any legal duty or in serving or executin any legal process.

such person is punishable by imprisonment in t e penitentiary not

exceeding ten years and not less than two.

If such person carried. at the time of such riot, any species of

firearms or other deadly or dangerous weapon. or was disguised, he is

punishable by imprisonment in the penitentiary not exceeding ten

years and not less than two. '

4. If such person directed, advised, encouraged or solicited other

persons, who participated in the riot. to acts of force or violence, he

is punishable by imprisonment in the penitentiary for not less than

three years. -

5. In all other cases such person is punishable as for a misde

meanor. .

§ 7342. Rout defined. Whenever three or more persons, acting

together, make any attempt to do any act toward the commission of an

act which would be riot if actually committed. such assembly is a rout.

, 7343. Unlawful assembly defined. Misdemeanor.

ll’ enever three or more persons assemble with intent or with means

and preparations to do an unlawful act which would be riot if actually

committed, but do not act toward the commission thereof, or when

ever such persons assemble without authority of law, and in such a

manner as is adapted to disturb the public peace or excite public

alarm. such assembly is an unlawful assembly.

§ 7344. Rout or unlawful assembly, misdemeanor.

Every person who participates in any rout or unlawful assembly, is

guilty of a misdemeanor, and every person remaining present at the

place of any riot, rout or unlawful assembly,~after the same has been

lawfully warned to disperse, except public ofiicers and persons assist

ing them in attempting to. disperse the same, is guilty of a misde

meanor.

§ 7345. Remaining after unlawful purpose disclosed.

When three or more persons assemble for a lawful purpose, and after

wards proceed to commit an act that would amount to riot if it had

been the original purpose of the meeting, every person who does not

retire when the change of purpose is made known, except public

pfiicers and persons assisting them in attempting to disperse the same,

is guilty of a misdemeanor. -

§ 7346. Refusing to arrest rioter. Every person present at

any riot, and lawfully commanded to aid the magistrate or ofiicers in

arresting any rioter, who neglects or refuses to obey such command,

is deemed one of the rioters, and punishable accordingly. _

§ 7347. Resisting execution of process. Every person who

resists, or enters into a combination with any other person to resist

the execution of any legal process, under circumstances not amount

ing to a riot, is punishable by imprisonment in a county jail not

Iexceeding one year, or by a fine not exceeding one thousand dollars,

or both.

§ 7348. Engaging in prize fight. Every person who engages

in, instigates, encourages or promotes, any ring or prize fight or any

§ 478, Pen. C.

§ 475'. Pen. C.

§§ 4-\0. 4.51,

l‘cn. (‘.

§ 4~2. Pen. (‘.

§ 483, Pen. (‘.

§ 4&1. Pen. C.

§ 485. Pen. (‘.
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other premeditated fight or contention, whether as principal, aid.

second. umpire, surgeon or otherwise, although no death or personal

injury ensues, is guilty of a misdemeanor.

§ 7349. Challenge to prize fight. Every person who chal

lenges another to engage in any such fight as is specified in the last

section; every person who accepts any such challenge; every person

who knowingly forwards, can'ies or delivers any such challenge; and

every person who bets, stakes or wagers any money or property upon

the result of any such fight, or who undertakes to hold any money or

property so betted, staked or wagered, to be delivered to or for the

benefit of the winner thereof, is guilty of a misdemeanor.

§ 7350. Acts constituting challenge. Any words spoken or

written or any si ns uttered or made to any person, expressing or

implying or inten ed to‘ express or imply, a desire, request, invita

tion or demand to en age in any fight, such as is mentioned in sec

tion 7348, are deemed a challenge within the meaning of the last

section.

§ 7361 . Leaving state to engage in prize fight. Every per

son who leaves this state with the intent to elude any of the provis

~ions of the last three sections, and to commit any act out of this state

such as is prohibited by them, and who does any act which would be

punishable under such provisions, if committed within this state, is

punishable in the same manner as he would have been in case such

act had been committed within this state.

§ 7352. Place of trial. Such person may be prosecuted and

tried in any county within this state. "

§ 7353. Duty of peace ofilcers regarding prize fights. It

is -the duty of all sheriffs, constables, policemen and watchmen, who

have reasonable grounds to believe that any offense specified in sec

tion T348 is about to be committed within their jurisdiction, to make

complaint under the provisions of this chapter to some magistrate

within their jurisdiction.

§ 7354. Neglect a misdemeanor. Every sheriff, constable.

policeman or watchman, who willfully neglects the duty prescribed

by the last section, is uilty of a misdemeanor, and in addition to the

punishment prescribe therefor, he forfeits his ofiice.

§ 7356. Forcible entry or detainer of lands. Every person

guilt of using or procuring, encouraging or assisting another to use

any orce or violence in entering upon or detaining any lands or other

possessions of another, except in the cases and manner allowed by

law, is guilty of a misdemeanor.

§ 7366. Returning to lands after removal. Every person

who has been removed from any lands by process of law, or who has

removed from any lands pursuant to the lawful adjudication or

direction of any court, tribunal or ofiicer, and who afterward, with

out authority of law, returns to_ settle or reside upon such lands, is

guilt of a misdemeanor. -

§ 7367. Unlawful intrusions upon lots. Every person who

intrudes or squats upon any lot or piece of land within the bounds of

any incorporated city or village, without license or authority from the

owner thereof, or who erects or occupies thereon any hut, hovel.

shanty or other structure whatever, without such license or authority:

and every person who places, erects or occupies within the bounds of

any street or avenue of such city or village, any hut, hovel. shanty or

other structure whatever, is guilty of a misdemeanor.
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§ 7358. Unlawful discharge of firearms. Every person § 49.-.. Pen. c.

who willfully discharges any species of firearm, air gun or other

weapon, or throws any other missile in any public place or in any

place where there is any person to be endangered thereby, although

no injury to any person shall ensue, is guilty of a misdemeanor.

§ 7359. No privilege from testifying. No person shall be § 496. Pen. 0

excused from giving any evidence upon any investigation or prosecu

tion for any of the offenses specified in this chapter, upon the ground

that such testimony or evidence might tend to convict him of a crime.

- But such answer or evidence shall not be received against him upon

any criminal proceeding or prosecution.

CHAPTER 44.

CRI.\lEb‘ AGAINST THE REVENUE AND PROPERTY

OF THE STATE.

§ 7360. Embezzlement and false accounts by oficers. § 491. Pen. c.

Every public oflicer, and every deputy or clerk of any such oficer,

and every other person receiving any moneys on behalf of or for

account of this state, or of any department of the government of this

state, or of any bureau or fund created by law, and in which this state

or the people thereof, are directly or indirectly interested, who either:

1. Appropriates to his own use, or to the use of any person not

entitled thereto, without authority of law, any money received by him

as such oflicer, clerk or deputy or otherwise, on behalf of this state or

the people thereof, or in which they are interested; or,

2. Knowingly keeps any false account or makes any false entry

or erasure in any account of or relating to any moneys so received by

him, on behalf of the state or the said people, or in which they are

interested; or,

Fraudulently alters, falsifies, conceals, destroys or obliterates

any such account; or, .

4. Willfully omits or refuses to pay over to this state or its ofiicer

or agent authorized by law to receive the same, any money received

by him under any duty imposed by law so to pay over the same,

Is guilty of a felony.

§ 7361. Other violations of law. Every ofiicer or other per- § 49a. Pen. c.

son mentioned in the last section, who willfully disobeys any pro

visions of law regulating his official conduct, in cases other than those

specified in that section. is guilty of a misdemeanor.

§ 7362. Omcer’s fraud. Every public officer. being authorized g 499. Pen. c.

to sell or lease any property or make any contract in his oflicial

capacity, who voluntarily becomes interested individually in such

sale. lease or contract, directly or indirectly, is guilty of a misde

meanor.

§ 7363. Oflicer refusing to perform duty. Every register § mo. Pen. c.

of deeds, judge of the county court, state’s attomey, county commis

sioner. sheriff, coroner or county superintendent of common schools,

who willfully fails or refuses to perform the duties of his ofiice ac

cording to law, is guilty of a misdemeanor.
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§ 7364. Agreement for false assessment. Every assessor,

or ‘county commissioner who enters into any contract, agreement or

understanding with the owner of any personal property or his agent,

whereby and pursuant to“ which such property is to be assessed at less

than its cash value, in consideration that the owner of such property

or his agent, shall remove or cause to be removed, said property, for

the purpose of taxation, into the county, district or township of such

assessor or commissioner, is guilty of a misdemeanor.

§ 7365. Same by owner. Every owner of personal property

or his agent, who enters into any contract, agreement or understand

ing such as is mentioned in the last section and every person aiding

or abetting the same, is guilty of a misdemeanor.

§ 7366. Punishment. Every person convicted of violating any

of the provisions of the last two sections is punishable by imprison

ment in the county jail not less than three and not exceeding six

months, or by a fine not exceeding five hundred dollars or by both.

§ 7367. Obstructing collection of revenue. Every person

who willfully obstructs or hinders any public oflicer from collecting

any revenue, taxes or other sums of money in which, or in any part of

which the people of this state are directly or indirectly interested,

and which such otficer is by law empowered to collect, is guilty of a

misdemeanor.

7368. Provisions of section 7363 extended to other

0 cers. The provisions of section 7363 shall also apply to county

treasurers, justices of the peace and all other county and precinct.

oflicers.

§- 7369. Refusal of state oficers to perform duty Every

state auditor, state treasurer, superintendent of public instruction for

this state or any other state ofiicer who willfully neglects or refuses

to perform the duties of his office, as prescribed by law, is guilty of

a misdemeanor.

§ 7370. Auctioneer to have but one place. No auctioneer

in any town or county of this state, shall at one time have more than

one place for carrying on the general business of an auctioneer.

§ 7371. What not to sell at other place. No such auc

tioneer shall expose to sale by public auction any articles liable to

auction duties at an other place than that so desi nated, except goods

sold in original pac ages, as imported pictures, ousehold furniture.

libraries, stationery and such bulky articles as have usually been sold

in warehouses, or in the public streets or on the wharves.

§ 7372. Punishment. A violation of either of the last two

sections is punishable by a fine not exceeding two hundred and fifty

dollars for each offense.

§ 7373. Fraud by selling damaged goods. Every person

carrying on, interested in or employed about the business of selling

property or goods by auction, who sells any goods or property in a

dama ed condition, which he offers as sound or in a good condition ,

is gui ty of a misdemeanor. .

§ 7374. Must sell in day time. Exceptions. All sales of

goods by public auction by a licensed auctioneer shall be made in the

day time between sunrise and sunset, unless otherwise authorized by

the law under which he holds his license, excepting:

1. Books, prints, pictures or stationery.

2. Goods sold in the original packages as imported, according to

a printed catalogue, of which samples shall have been opened and
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exposed to public view at least one day previous to the sale. Every

person who violates‘ the provisions of this section is guilty of a mis

demeanor; and in addition to the punishment prescribed therefor by

law. is forever disqualified after his conviction therefor, from being

licensed to act as an auctioneer within this state.

§ 7375. Failure to render account. Every auctioneer, and §-’»09- l'en- C

every partner or clerk of an auctioneer, and every person whatever in

any way connected in business with an auctioneer, who willfully omits

to render any semiannual or other account by law required to be

rendered, at the time or in the manner prescribed by law, or who will

fully omits to pay over any duties legally payable by him at the time

and in the manner prescribed by law, is guilty of a misdemeanor.

§ 7376. Fraud commited by auctioneer. Every auctioneer, § 510. Pen. ('-.

and every partner or clerk of any auctioneer, and every person what

ever in any way connected in business with an auctioneer, who com

mits any fraud or deceit, or by any fraudulent means whatever seeks '

to evade or defeat the provisions of the laws of this state relating to -

auctions, now in force or that may hereafter be enacted, is guilty of a

misdemeanor, and in addition to the punishment prescribed therefor

is liable in treble damages to any party injured thereby.

§ 7377. False bill of lading. Every person whose duty it sin. lien-Q

may be to deliver to any collector of tolls upon any canal that here

after may be constructed and owned by this state, a bill of lading of

any property transported upon any such canal, who knowingly deliv

ers a false bill of lading as-true, or makes or signs a false bill of

lading intending to be delivered as true, is punishable by imprison

ment in the county jail not exceeding one year, or by a fine not

exceeding five times the value of any property omitted in such bill,

or both.

§ 7378. Weighmaster making false entry. Every weigh- § -"~12. 1':-n. 0.

master upon any canal that may hereafter be constructed and owned by

this state and every clerk of such weighmaster, who knowingly makes

a false entry of the weight of any boat or cargo of any boat navigat

ing such canal, or who knowingly makes a false certificate of the

light weight of any boat, is guilty of a misdemeanor.

§ 7379. Injuring public buildings. Every person who will- § 513. 1'1-1.. c.

fully burns, destroys or injures any public building or improvement

in this state, is punishable by imprisonment in the penitentiary not

less than one and not exceeding five years. »

§ 7380. Seizing military stores. Every person who enters § 514. I’en- (‘-

any fort, magazine, arsenal, armory, arsenal yard or encampment, and

seizes or takes away any arms, ammunition, military stores or sup

plies belonging to the state, and every person who enters any such

place with intent so to do, is punishable by imprisonment in the

penitentiary not less than one and not exceeding ten years.

§ 7381. False statement regarding taxes. Every person § ms. P91]. <'-.

who, in making any statement, oral or written, which is required or

authorized by law to be made as the basis of imposing any tax or

assessment, or of an application to reduce any tax or assessment, will

fully states any material matter which he knows to be false, is guilty

of a misdemeanor.
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CHAPTER 45_.

ARSON.

§ 7382. Arson defined. Arson is the willful and malicious

burning of a building, with intent to destroy it.

§ 7383. Building defined. Any house, edifice, structure, ves

sel or other erection, capable of affording shelter for human beings.

or appurtenant to or connected with an erection so adapted. is a

“ building,” within the meaning of the last section.

§ 7384. Inhab_itab1e_ building defined. Any building is

deemed an “inhabitable building,” within the meaning of this chapter.

any part of which has usually been occupied by any person lodging

therein at ni ht.
§ 7385. g.N'ight time defined. The Words “night time,” in this

chapter include the period between sunset and sunrise.

§ 7386. Burning defined. To constitute a burning within

the meaning of section 7382 it is not necessary that the building set

on fire should be destroyed. It is sufiicient that the fire is applied so

as to take efl"ect upon the substance of the building.

§ 7387. Ownership defined. To constitute arson it is not

necessary that another person than the accused should have had

ownership in the building set on fire. It is sufiicient that at the time

of the burning another person was rightfully in the possession of, or

was actually occupying, such building or any part thereof.

§ 7388. Immaterial variance in proof. An omission to

designate, or error in designatin in an information or indictment for

arson, the owner or occupant o a building, shall not prejudice the

proceedings thereupon, if it appears that upon the whole description

given of the building, it is sufliciently identified to enable the accused

to prepare his defense.

§ 7389. Malice, when inferred. Malice suflicient to consti

tute arson is inferred from proof that the accused committed an act

of burning a building, and that some other person was rightfull_\' in

possession of or actually occupying any part thereof. It is not

necessary that the accused should have had actual knowledge of such

possession or occupancy or should have intended to injure any

person.

§ 7390. Burning without intent to destroy. But the burn

ing of a building under circumstances which show beyond a reason

able doubt that there was no intent to destroy it, is not arson.

§ 7391. Contiguous buildings. \\'l1en any appurtenmu-~.— to

any building is so situated with reference to such building. or when

any building is so situated with reference to another building that

the burnin of one will manifestly endanger the other, a burning of

the one is deemed a burning of the other, within the foregoing defi

nition of arson, and as against any person actually participating in

the original setting fire, as of the moment when the fire from the

one shall communicate to and burn the other.

§ 7392. Degrees of arson. Arson is distinguished into four

degrees.

§ 7393. In first degree. Maliciously burning in the night

time an inhabited building, in which there is at the time some human

being, is arson in the first degree.
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§ 7394. Exception. Appurtenancetobuilding. No ware- § Per» C

house, barn, shed or other outhouse, is a subject of arson in the first

degree, unless it is immediately connected with, and forms part of an

inhabited building.

§ 7395. Arson in second degree. Maliciously burning in § Pen. <2

the daytime an inhabited building, in which there is at the time

some human being. is arson in the second degree.

§ 7396. When burning in nighttime is. Maliciously burn- § rm. Pen. c.

ing in the nighttime a building. not an inhabited building, but ad

joining to or within the curtilage of an inhabited building in which

there is at the time some human being, so that such inhabited build

ing is endangered, even though it is not in fact injured by such

burning, is arson in the second degree.

§ 7397. Arson in third degree. Maliciously burning in the § =1". l‘H1- <1

daytime a building, the burning of which in the nighttime would

he arson in the second degree, is arson in the third degree. 1

§ 7398. When burning in nighttime is. Maliciously burn- § -'~'r-’- Pm <'~

ing in the nighttime any building, not the subject of arson in the

first or second de ree, including any house for public worship, school

house or public uilding belonging to the state. or to any county,

city, town or village, any building in which have usuall been de

posited the papers of any public otficer, and any barn, mil or manu

factory, is arson in the third degree.

§ 7399. Arson in fourth degree. Maliciously burning in the Q -15- |'@‘11- ‘T

daytime any building, the burning of which in the nighttime would

be arson in the third degree, is arson in the fourth degree.

§ 7400. Punishment for arson. Arson is punishable by im- §-'»'“- Pm 0

prisonment in the penitentiary as follows:

1. Arson in the first degree, for any term not less than ten years.

2. Arson in the second degree, not exceeding ten years and not

less than seven years.

3. Arson in the third degree, not exceeding seven years and not

less than four years.

4. Arson in the fourth degree, not exceeding four years and not

less than one year, or by imprisonment in a county jail not exceeding

one year.

0 H A P T E R 4 6. '

BURGLARY AND HOUSE BREAKINGi.

§ 7401 . Burglary in first degree defined. Every person g PHI. c.

who breaks into and enters in the nighttime, the dwelling house of

another, in which there is at the time some human being, with intent

to commit some crime therein, either:

1. By forcibly bursting or breaking the wall, or an outer door,

window or shutter of a window of such house, or the lock or bolt of

such door, or the fastening of such window or shutter: or, '

2. By breaking in any other manner, being armed with a dangerous

weapon, or being assisted or aided by one or more confederates, then

actually present: or,
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By unlocking an outer door by means of false keys, or by pick

in the lock thereof, '

s guilty of burglary in tl1e first degree.

§ 7402. In second degree defined. Every person who breaks

into any dwelling house in the daytime under such circumstances as

would have constituted the crime of burglary in the first degree if

committed in the nighttime, is guilty of burglary in the second

degree.

§ 7403. Same. Breaking inner door. Ever person who,

having entered the dwelling house of another in t e nighttime,

through an open outer door or window or other aperture not made

by such person, breaks any inner door, window, partition or other

part of such house, with intent to commit any- crime, is guilty of

burglary in the second degree. '

§ 7404. Same. Every person who, being lawfully in any dwell

ing house, breaks in the nighttime any inner door of the same house

(vivith intent to commit anycrime, is guilty of burglary in the second

egree.

§ 7405. Burglary in third degree. Every person who breaks

into any dwelling house in the nighttime, with intent to commit a

crime, but under such circumstances as do -not constitute the offense

of burglary in the first degree, is guilty of burglary in the third

degree.

§ 7406. Same. '0ther buildings. Every person who breaks

and enters, in the day or in the nighttime, either:

1. Any building within the curtilage of a dwelling house, but not

forming a part thereof; or,

2. Any building or any part of any building, booth, tent, railroad

car, vessel or other structure or erection in which any property is

kept, with intent to steal therein or to commit any felony,

Is guilty of burglary in the third degree.

§ 7407. Burglary in fourth degree. Every ‘person who

breaks and enters the dwelling house of another, by day or by night,

in such manner as not to constitute any burglary specified in the

preceding section, with intent to commit a ‘crime, is guilty of burglary

in the fourth degree.

§ 7408. Same. Breaking out. Ever person who. having

committed any crime in the dwelling house o another, breaks in the

nighttime. any outer door, window shutter or other part of such

house, to get out of -the same, is guilty of burglary in the fourth

degree.

§ 7409. Punishment for burglary. Burglary is punishable

by imprisonment in the penitentiary as follows:

1. Burglary in the first degree, for any term not less than ten

years.

2. Burglary in the second degree, not exceeding ten years and not

less than five.

3. Burglary in third degree, not less than one and not ex(-ceding

five years.

4. Burglary in the fourth degree, not less than one and not exceed

ing three years.

§ 7410. Having burg1ar’s implements in possession.

Every person who, under circumstances not amounting to any felony.

has in his possession in the nighttime any dangerous ofiensive weapon

or instrument whatever, or any picklock, crow, key, bit, jack, jimmy,
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nippers, pick,‘ betty or other implement of burglary, with intent to

break and enter any building, booth, tent, railroad car. vessel or other

structure or erection, and to commit any felony therein, is guilty of a

misdemeanor.

§ 7411. Unlawfully entering building. Every person who. § ~'>4-'»- PHIL G

under circumstances not amounting to any burglary, enters any build

ing or part of any building, booth, tent, warehouse, railroad car, ves

sel or other structure or erection with intent to comit any felony,

larceny or malicious mischief, is guilty of a misdemeanor.

§ 7412. Dwelling house defined. The term “dwelling house." § -H6. Pm C».

as used in this chapter, includes every house or edifice, any part of

which has usually been occupied by any person lodging therein at

night. and any structure joined to and immediately connected with

such a house or edifice.

§ 7413. Nighttime defined. The word “nighttime,” in this §-"47~|'<*I1-("

chapter includes the period between sunset and sunrise. -

CHARTER 47.

FORGERY AND COI'NTERFEI'fING.

§ 7414. Forgery in first degree. Every person who, with § 5% Pv"- "

intent to defraud, forges, countcrfeits or falsely alters:

1. Any will or codicil of real or personal property, or any deed or

other instrument being or purporting to be the act of another, by

which any right or interest in real property is or purports to be.

transferred, conveyed or in any way charged or affected; or,

2. Any certificate or indorsement of the acknowledgment by any

person of any deed or other instrument which by law may be recorded

or given in evidence, made or purporting to have been made by any

ofiicer duly authorized to make such certificate or indorsement; or,

33. Any certificate of the proof of any deed, will, codicil or other

instrument which by law may be recorded or given in evidence, made

or purporting to have been made by any court or oflicer duly autl1or

ized to make such certificate,

Is guilty of forgery in the first degree.

§ 7415. Same. Public securities. Every person who, with §549,l’e1|.(‘-.

intent to defraud, forges, counterfeits or falsely alters:

1. Any certificate or other public security, issued or purporting

to have been issued under the authority of this state by virtue of any

law thereof. by which certificate or other public security, the payment

of any money absolutely or upon any contingency is promised, or the

receipt of any money or property acknowledged; or,

'2. Any certificate of any share, right or interest in any public

stock created by virtue of any law of this state issued or purporting

to have been issued by any public oflicer, or any other evidence of

any debt or liability, of the state, either absolute or contingent,

issued or purporting to have been issued by any public ofiicer; or,

3. Any indorsement or other instrument transferring or purport

ing to transfer the right or interest of any holder of any such certifi
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§ 552. Pen. C.

§ 553. Pen. (‘.
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cate, public security, certificate of stock, evidence of debt or liability.

or of an person entitled to such right or interest,

Is ui ty of forgery in the first degree.

§ 416. Second degree. Public and corporate seals.

Every person who, with intent to defraud, forges or counterfeits the

great seal of this state, the seal of any public oflice authorized by

law, the seal of any court of record, including the seal of the judge of

the county court, or the seal of any corporation created by the laws

of this state, or of any state, government or country, or any public seal

authorized or recognized by the laws of this state or of any other state.

government or country, or who falsely makes, forges or counterfeits

any impression, purporting to be the impression of any such seal, is

guilt of forgery in the second degree.

§ $417. Same. Records and official returns. Every person

who, with intent to defraud, falsely alters, destroys, corrupts or

falsifies: ,

1. Any record of any will, codicil, conveyance or other instrument.

the record of which is, by law, evidence; or,

2. Any record of any judgment in a court of record, or any enroll

ment of any decree of a court of equity; or,

3. The return of any oflicer, court or tribunal to anyproccss of

any court, ,

Is uilty of forgery in the second degree.

418. Same. Entry in record. Every person who, with

intent to defraud, falsely makes, forges or alters, any entry in any

book of records, or any instrument purporting to be any record or

return specified in the last section. is guilty of forgery in the second

degree.

§ 7419. Same. False certificates. If any oliicer authorized

to take the acknowledgment or proof of any conveyance of real prop

erty, or of any other instrument which by law may be recorded.

knowingly and falsely certifies that any such conveyance or instru

ment was acknowledged by any party thereto, or was proved by any

subscribing witness, when in truth such conveyance or instrument

was not acknowledged or proved as certified. he is guilty of forgery in

the second degree. -

§ 7420. Same. False plates. Every person who makes or

engraves, or causes or procures to be made or engraved. any plate in

the form or similitude of any promissory note, bill of exchange, draft.

check, certificate of deposit or other evidence of debt, issued by any

banking corporation or association, or individual banker, incorporated

or carrying on business under the laws of this state or of any other

state, government or country. without the authority of such bank, or

has or keeps in his custody or possession any such plate, without the

authority of such bank, with intent to use or permit the same to be

used for the purpose of taking therefrom any impression. to be

passed, sold or altered, or has or keeps in his custody or possession,

. without the authority of such bank, any impression taken from any

such plate, with intent to have the same filled up and completed for

the purpose of being passed, sold or altered; or makes or causes to be

made, or has in his custody or possession. any plate upon which are

engraved any figures or words, which may be used for the purpose of

falsely altering any evidence of debt issued by any such bank. with

the intent to use the same, or to permit them to be used for such

purpose. is guilty of forgery in the second degree.
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§ 7421. When plates deemed imitation. Every plate § rm. Pen. <2

specified in the last section shall be deemed to be in the form and

similitude of the genuine instrument imitated, in either of the follow

ing cases: J

1. VVhen the engraving on such plate resembles and conforms to

such parts of the genuine instrument as are engraved; or,

2. When such plate is partly finished, and the part so finished

resembles and conforms to similar parts of the genuine instrument.

7422. Selling‘ forged instruments. Every person who § Pen. <2

sel , exchanges or delivers for any consideration any forged or

counterfeited promissory note, check, bill, draft or other evidence of

debt or engagement for the payment of money absolutely, or upon

any contingency, knowing the same to be forged or counterfeited,

with intent to have the same uttered or passed, or who offers any

such note or other instrument for sale, exchange or delivery for any

consideration, with the like knowledge and intent, or who receives

any such note or other instrument upon a sale, exchange or delivery

for any consideration with the like knowledge and intent, is guilty of

forgery in the second decree. '

§ 7423. Having same in possession. Every person who, § 557- 1’°"- C

with intent to defraud, has in his possession any forged, altered or

counterfeited negotiable note, bill, draft or other evidence of debt,

issued or purporting to have been issued by any corporation or com

pany duly authorized for that purpose by the laws of this state or of

any other state, government or country, the forgery of which is here

inbefore declared to be punishable, knowing the same to be forged,

altered or counterfeited, with intent to utter the same as true or as

false, or to cause the same to be so uttered, is guilty of forgery in the

second degree.

7424. Forgery in fourth degree. Every person who has §558. l’en- ('

in is possession any forged or counterfeited -instrument, the forgery

of which is hereinbefore declared to be punishable, other than such

as are enumerated in the last section, knowing the same to be forged,

counterfeited or falsely altered, with intent to injure or defraud by

uttering the same as true or as false, or by causing the same to be

so uttered, is guilty of forgery in the fourth degree.

B? 7425. Second degree. Issuing false certificates. Every § W. l'H1- <1

o oer, and every agent of any corporation or joint stock association

formed or existing under or by virtue of the laws of this state, or of

any other state, government or country, who. within this state, willfully

signs or procures to be signed, with intent to issue, sell or pledge or

to cause to be issued, sold or pledged, or who willfully issues, sells or

pledges or causes to be issued, sold or pledged, any false or fraudulent

certificate or other evidence of the ownership or transfer of any share

or shares of the capital stock of such corporation or association,

whether of full paid shares or otherwise, or of any interest in its

property or profits, or of any certificate or other evidence of such

ownership, transfer or interest, or any instrument purporting to be a

certificate or other evidence of such ownership, transfer or interest,

the signing, issuing, selling or pledging of which has not been duly

authorized by the board of directors or other managing body of such

corporation or association having authority to issue the same, is guilty

of forgery in the second degree. .

§ 7426. Same. Reissuing canceled certificates. Every § -W». l'en- C

otficer, and every agent of any corporation or joint stock association
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formed or existing under or by virtue of the laws of this state, or of

any other state, government or country, who, within this state, willfully

reissues, sells or pledges, or causes to be reissued, sold or pledged, any

surrendered or canceled certificate, or other evidence of the ownership

or transfer of any share or shares of the capital stock of such corpo

ration or association, or of an interest in its property or profits, with

intent to defraud, is guilt of forgery in the second degree.

§ 7427. Same. Fa se evidence of debt. Every oflicer, and

every agent of any corporation, municipal or otherwise, of any joint

stock association formed or existing under or by virtue of the laws of

this state, or of any other state, government or country, who, within

this state, willfully signs or procures to be signed with intent to issue,

sell or pledge, or to cause to be issued, sold or pledged, or who willfully

issues, sells or pledges, or causes to be issued, sold or pledged, any

false or fraudulent bond or other evidence of debt against such cor

poration or association, or‘ any instrument purporting to be a bond or

other evidence of debt against such corporation or association, the

signing, issuing, selling or pledging of which has not been duly

authori'zed by the board of directors or common council or other

managing body or oflic-ers of such corporation having authority to

issue the same, is guilty of forgery in the second degree.

§ 7428. Same. Counterfeiting coin. Every person who

counte-rfeits any gold or silver coin. whether of the United States or

of any foreign govemment or country, with intent to sell, utter, use

or circulate the same as genuine, within this state, is guilty of forgery

in the second degree.

§ 7429. Same. Counterfeiting coin for export. Every

person who counterfeits any gold or silver coin, whether of the United

States or of any foreign country or government, with intent to export

the same, or permit them to be exported to injure or defraud any

foreign government, or the subjects thereof. is guilty of forgery in

the third degree.

§ 7430. Third degree. Forging process of court. Every

person who, with intent to defraud, falsely makes, alters, forges or

counterfeits: _

1. Any instrument in writing, being or purporting to be any pro

cess issued by any competent court, magistrate or ofiicer, or being or

purporting to be, any pleading, proceeding, bond or undertaking filed

or entered in any court, or being or purporting to be, any certificate,

order or allowance by any competent court or officer, or being or pur

porting to be, any license or authority authorized by any statute; or,

2. Any instrument or writing, being or purporting to be the act

of another, by which any pecuniary demand or obligation is, or pur_

ports to be created, increased, discharged or diminished, or by which

any rights or property whatever, are or purport to be transferred,

conveyed, discharged, diminished or in any manner affected, the pun

ishment of which is not hereinbefore prescribed, by which false mak

ing, altering, forging or counterfeiting, any person may be affected.

bound or in an way injured in his person or property,

Is uilty of orgery in the third degree.

§ 431. Same. False entries in public books. Every per

son who, with intent to defraud, makes any false entry or falsely

alters any entry made in any book of accounts kept in the oflice of

t-he auditor of this state, or in the office of the treasurer of this state.

or of any county treasurer, by which any demand or obligation, claim,
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right or interest. either a ainst or in favor of this state, or any county

or town, or any individual, is or purports’ to be, discharged, dimin

ished, increased, created or in any manner affected, is guilty of forgery

in the third degree.

§ 7432. Same. Forging passenger tickets. Every person 5 -=66. Pm 0

who, with intent to defraud, forges, counterfeits or falsely alters any

ticket, check or other paper or writing, entitling or purporting to

entitle the holder or proprietor thereof to a passage upon any rail

road or in any vessel or other public conveyance; and every person

who, with like intent, sells, exchanges or delivers, or keeps or offers

for sale, exchange or delivery, or receives upon any purchase,

exchange or delivery, any such ticket, knowing the same to have been

forged, counterfeited or falsely altered, is guilty of forgery in the

third degree.

§ 7433. Same. Forging United States stamps. Every §w1-l’@n-1'

person who forges, counterfeits or alters any postage or revenue stamp

of the United states, or who sells or offers or keeps for sale, as

genuine or as for ed, any such stamp, knowing it to be forged,

counterfeited or fa sely alt-ered, is guilty of forgery in the third

de ree.if 7434. Same. False entries in corporate books. Every §-'><1*.1’H»-¢‘

person who with intent to defraud, makes any false entry, or falsely

alters any entry made in any book of accounts kept by any corpora

tion within this state, or in any book of accounts kept by any such

corporation or its officers, and delivered or intended to be delivered,

to any person dealing with such corporation, by which any pecuniary

obligation, claim or credit is or purports to be discharged, dimin

ished, increased, created or in any manner affected, is guilty of

forgery in the third degree.

§ 7435. Fourth degree. False entries by corporate 0111- §-'>“*‘- "'~‘"- 4‘

cers. Every person who, being a member or ofiicer, or in the

employment of any corporation, association or partnership, falsifies,

alters, erases, obliterates or destroys any account or book of accounts

or records belonging to such corporation, association or partnership or

appertaining to their business, or makes any false entries in such

account or book, or keeps any false account in such business, with

intent to defraud his employers, or to conceal any embezzlement of

their money or property, or any defalcation or other misconduct, com

mitted by any person in the management of their business, is .guilty

of forgery in the fourth degree. ' '

§ 7436. Same. Counterfeit coin. Every person who has in §-'*T"- "°"- (‘

his possession any counterfeit of any gold or silver coin, whether of

the United States, or of any foreign country or overnment, knowing

the same to be counterfeited, with intent to sel , utter, use, circulate

or export the same as true or as false, or by causing the same to be so

uttered or passed, is guilty of forgery in the fourth degree.

§ 7437. Punishment of forgery. Forgery is punishable by § Pen. c.

imprisonment in the penitentiary as follows:

1. Forgery in the first degree, by imprisonment not less than ten

years. g

2. Forgery in the second degree, not exceeding ten years and not

less than five.

3. Forgery in the third degree, not less than one and:not ex

ceeding five years.
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4. Forgery in the fourth degree, by imprisonment in the peniten

tiary not less than one and not exceeding two years, or by imprison

ment in a county jail not exceeding one year.

§ 7438. Uttering forged instrument or coin. Every person

who, with intent to defraud, utters or publishes as true, any for ed,

altered or counterfeited instrument, or any counterfeit gold or si ver

coin, the forging, altering or counterfeiting of which is hereinbefore

declared to be punishable, knowing such instrument or coin to be

forged, altered or counterfeited, is guilty of forgery in- the same

degree as if he had forged, altered or counterfeited the instrument or

coin so uttered, except as in the next section specified.

§ 7439. Exception. Receipt in good faith. If it appears

on the trial of the information or indictment, that the accused received

such forged or counterfeited instrument or coin from another, in good

faith, and for a good and valuable consideration, without any circum

stances to justify a suspicion of its being forged or counterfeited, the

jury may find the defendant guilty of forgery in the fourth degree.

§ 7440. Signing own as name of another. Every person

who, with intent to defraud, makes or subscribes any instrument in

his own name, intended to create, increase, discharge, defeat or dimin

ish any pecuniary obligation, right or interest, or to transfer or afl"ect

any property whatever, and utters or passes such instrument, under

the pretense that it is the act of another who bears the same name, is

guilty of forgery in the same degree as if he had forged the instru

ment of a person bearing a different name from his own.

§ 7441. Indorsing own as name of another. Every person

who, with intent to defraud, indorses any negotiable instrument in his

' own name, and utters or passes such instrument, under the fraud

§ 576. Pen. C.

§ .17“. Pen. (‘.

ulent pretense that it is indorsed by another person who bears the

same name, is guilty of forgery in the same degree as if he had forged

the indorsement of a person bearing a different name from his own:

§ 7442. Erasures and obliterations. The total or partial

erasure or obliteration of any instrument or writing, with intent

to defraud, by which any pecuniary obligation, or any right, interest

or claim to property is or is intended to be created, increased.

discharged, diminished or in any manner afi"ected, is forgery in the

same degree as the false alteration of any part of such instrument or

writin .§ 7§ir43. Writing and written defined. Every instrument

partly printed and partly written, or wholly printed with a written

signature thereto, and every signature of an individual, firm or

corporation, or of any officer of such body, and every writing purport.

ing to be such signature, is a writing or a written instrument, within

the meaning of the provisions of this chapter.

§ 7444. Fictitious name to instrument. The false making

or forging of an evidence of debt purporting to have been issued by

any corporation and bearing the pretended signature of any person as

an agent or officer of such corporation, is forgery in the same degree

as if such person was at the time an oflicer or agent of such corpora

tion; notwithstanding suoh person may never have been an officer or

agent of such corporation, or notwithstanding there never was any

such person in existence. '
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LARCENY.

48.

§ 7445. Larceny defined. Larceny is the taking of personal

property accomplished by fraud or stealth, and with intent to deprive

another thereof.

§ 7446. Same. Appropriating lost property One who

finds -lost property under circumstances which give him knowledge or

means of inquiry as to the true owner, and who appropriates such

property to his own use, or to the use of another person who is not

entitled thereto, without having first made such effort to find the

owner and restore the property to him as the circumstances render

reasonable and just, is guilty of larceny.

§ 7447. Degrees of larceny. Larceny is divided into two

degrees: the first of which is termed grand larceny, the second petit

larcen .

§ 7448. Grand and petit larceny defined. Grand larceny

is larceny committed in either of the following cases:

1. When the property taken is of value exceeding twenty dollars.

2. \Vhen such property, although not of value exceeding twenty

dollars in value, is taken from the person of another.

Larceny in other cases is petit larceny.

§ 7449. Punishment of grand larceny. Grand larceny is

punishable by imprisonment in the penitentiary not less than one

and.not exceeding five years.

§ 7450. Punishment of petit larceny. Petit larceny shall

be punishable by a fine of not less than ten dollars or more than one

hundred dollars, or imprisonment in the county jail not to exceed

thirty days, or by both such fine and imprisonment, at the discretion

of the court.

§ 745 1. Grand larceny in house or vessel. When it appears

upon the trial of an information or indictment for grand larceny that

the larceny alleged was committed in any dwelling ho'use or vessel,

the ofiender may be punished by imprisonment in the penitentiary

not less than one and not exceeding eight years. -

§ 7452. Larceny in night time from person. When it

appears upon such trial, that such larceny was committed by stealing

in the night time, from the person of another, the offender may be

punished by imprisonment in the penitentiary not less than one and

not exceeding ten years.

§ 7453. Larceny of written instruments. Value. If the

tliing stolen consists of any evidence of debt or other written instru

ment. the amount of money due thereupon, or secured to be paid

thereby, and remaining unsatisfied, or which in any contingency

might be collected thereon, or the value of the property the title to

which is shown thereby, or the sum which might be recovered in the

absence thereof, as the case may be, shall be deemed the value of the

thing stolen.

§ 7454. Value of passage ticket. If the thing stolen is any

ticket, or other paper or writing entitling or purporting to entitle the

holder or proprietor thereof to a passage upon any railroad, or in any

vessel or other public conveyance, the price at which tickets entitling

§ .150.

§ .'n\‘l.

l'en. U.

, Pen. (1.

. Pen. (‘.

Pen. (‘.

. l’en. (J.

=. mu.

. l‘cn. (‘.

' _ I’:-n. (‘.

§ 5a-n.

§ 589»

I'en. (Y.

l‘en. U.
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a person to a like passage are usually sold by the proprietors of such

conveyance, shall be deemed the value of such ticket.

§ 7455. Value. ‘ Securities never issued. All the provisions

of this chapter shall apply when the property taken is an instrument

for the payment of money, evidence of debt, public security or pass

age ticket, completed and ready to be issued or delivered, though the

same has never been issued or delivered by the makers thereof to any

person as a purchaser or owner. .

§ 7456. Larceny Of part of realty. All the provisions of

th-is chapter shall apply when 'the thing taken is any fixture or part

of the realty, and is severed at the time of the taking, in the same

manner as if such thing had been severed by another person at some

previous time. ~

§ 7467. Larceny of wrecked goods. Every person who

takes away any goods from any stranded or wrecked steamboat.

or other vessel, or any goods floating on the water. or goods cast by

‘the water upon the shore, or goods lodged upon drifts. snags or other

obstructions in a water course, or goods found in any creek. or who

knowingly becomes possessed of any such, and does not deliver the

same within forty-eight hours thereafter, to the sherifi’ or the coroner

of the county where the same is found, is guilty of a misdemeanor.

§ 7458. Buying or receiving stolen property. Every per

son who buys or receives, in any manner, upon any consideration.

' any personal property of any value whatsoever, that has been stolen

from any other, knowing the same to have been stolen, is punishable

by imprisonment in the penitentiary not less than one and not

exceeding five years, or in the county jail not exceeding six months,

or by a fine not exceeding two hundred and fifty dollars, or by both

such fine and imprisonment.

§ 7459. Fraudulent consumption of gas. Every person

who, with intent to defraud, makes or causes to be made, any pipe or

other instrument or contrivance, and connects the same or causes it

to be connected, with any pipe laid for conducting illuminating gas.

so as to conduct gas to a point where the same may be consumed

without its passing through the meter provided for registering the

quantity consumed, or in any other manner so as to evade paying

therefor, and every person who with like intent injures or alters any

gas meter or obstructs its action, is guilty of a misdemeanor.

§ 7460. Stealing without, and bringing into state. Every

person who steals the property of another in any other state or country.

‘and brings the same into this state, may be convicted and punished in

the same manner as if such larceny had been committed in this state:

and such larceny may be charged to have been committed in any

county into or through which such stolen property has been brought.
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C H A P T E R 4_9 .

EMBEZZLEMENT.

§ 7461. Embezzlement defined. Embezzlement is the fraud

ulent appropriation of property by a person to whom it has been

entrusted.

§ 7462. Fraudulent appropriation by oficer of corpora

tion. If any person, being an oflicer, director, trustee, clerk, servant

or agent of any association, society or corporation, public or private,

fraudulently appropriates to any use or purpose not in the due and

lawful execution of his trust, any property which he has in his

possession or under his control in virtue of his trust, or secretes it

with a fraudulant intent to appropriate it to such use or purpose, he

is uilty of embezzlement.

§ 7463. When carrier guilty Of. If any carrier or other per

son having under his control personal property for the purpose of trans

portation for hire, fraudulently appropriates it to any use or purpose

inconsistent with the safe-keeping of such property and its transpor

tation accoading to his trust, he is guilty of embezzlement, whether

he has brokén the package in which such property is contained, or

has otherwise separated the items thereof or not.

§ 7464. Fraudulent appropriation by trustee. If any person

being a trustee, banker, merchant, broker, attorney, agent. assignee

in trust, receiver, executor, administrator 01:. collector, or being other

wise entrusted with or having in his control property for the use of

any other person, or for any public or benevolent purpose, fraudu

lently appropriates it to any use or purpose not in the due and lawful

execution of his trust, or secretes it with a fraudulent intent to appro

priate it to such use or purpose, he is guilty of embezzlement.

§ 7465. Fraudulent conversion by bailee. If any person

being entrusted with any property as bailee, or with any power of

attorney for the sale or transfer thereof, fraudulently converts

the same or the proceeds thereof to his own use, or secretes it or them

with a fraudulent intent to convert to his own use. he is guilty of

embezzlement, whether he has broken the package or otherwise deter

mined the bailment or not.

§ 7466. Fraudulent appropriation by clerk or servant.

If any clerk or servant of any private person or partnership or cor

poration, except apprentices and persons within the age of eighteen

years, fraudulently appropriates to his own use, or secretes with a

fraudulent intent to appropriate to his own use, any property of any

other personwhich has come into his control or care by virtue of his

employment as such clerk or servant, he is guilty of embezzlement.

§ 7467. Distinct taking not necessary. A distinct act of

taking is not necessary to constitute embezzlement, but any fraudu

lent appropriation, conversion or use of property, coming within the

above prohibitions is suflicient.

§ 7468. Evidence of debt. Any evidence of debt, negotiable

by delivery only, and actually executed, is equally the subject of

embezzlement whether it has been delivered or issued as a valid in

strument or not.

§ 7469. Claim of title. Good faith. Upon any information

§ 596. Pen. C.

§ 597. Pen. C.

§ 5%, Pen. C.

l'eu. C.

§ 600. Pen. C.

§601. Pen. C.

§ 602. Pen. C.

Pen. C.g 60:1.

or indictment for embezzlement it is a sufficient defense that the

§ 604, Pen. (‘.
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property was appropriated openly and avowedly, and under a claim

of title preferred in good faith even though such claim is untenable.

But this provision shall not excuse the retention of the property of

another, to offset or pay a demand held against him.

§ 7470. Intent to restore no defense. The fact that the ac

cused intended to restore the property embezzled, is no ground of

defense or of mitigation of punishment, if it has not been restored

before a complaint has been laid before a magistrate, charging the

commission of the offense.

§ 7471. Mitigation of punishment. Whenever it is made to

appear that prior to any complaint laid before a ma istrate ch gin

the commission of embezzlement, the person accuse voluntarily and

actually restored or tendered restoration of the property alleged to

have been embezzled or any part thereof, such fact is not a ground of

defense to the information or indictment, but it authorizes the court

to mitigate punishment in its discretion.

§ 7472. Punishment of embezzlement. Every person guilty

of embezzlement is punishable in the manner prescribed for feloni

ously stealing property of the value of that embezzled. And when

the property embezzled is an evidence of debt or ri ht in action, the

sum due upon it or secured to be paid by it, sha be taken as its

value.

C H A PT E R 50.

EXTORTION.

§ 7473. Extortion defined. Extortion is the obtaining of

property from another with his consent, induced by a wrongful use

of force or fear, or under color of oflicial right.

§ 7474. Threats constituting extortion. Fear such as will

constitute extortion, ma be induced by a threat, either:

1. To do an unlawful injury to the person or property of the indi

vidual threatened, or to any re ative of his or member of his family-,

or,

2. To accuse him, or any relative of his or member of his family,

of any crime; or,

To expose, or impute to him or them, any deformity or disgrace;

01‘,

4. To expose any secret affecting him or them.

§ 7475. Punishment of extortion. ~Every person who ex

torts any money or other property from another, under circumstances

not amounting to robbery, by means of force or any threat such as is

mentioned in the last section, is punishable by imprisonment in the

penitentiary not less than one and not exceeding five years.

§ 7476. Same under oficial right. Every person who com

mits any extoriion under color of ofiicial right, in cases for which a

different punishment is not prescribed by this code, or by some of

the statutes which it specifies as continuing in force, is guilty of

a misdemeanor.

§ 7477. Obtaining signature. Every person who, by any

extortionate means, obtains from another his signature to any paper
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or instrument, whereby, if such signature were freely given, any prop

erty would be transferred, or any debt, demand, charge or right of

action created, is punishable in the same manner as if the actual delivery

of such property or payment of the amount of such debt, demand,

charge or right of action were obtained.

§ 7478. Sending threatening letters. Every person who,

with intent to extort any money or other property from another, sends

to any person any letter or other writing, whether subscribed or not,

expressing or implying or adapted to imply, any threat such as is

specified in section 7474, is punishable in the same manner as if such

money or property were actually obtained by means of such threat.

§ 7479. Attempts to extort money. Every person who un

successfully attempts, by means of any verbal threat, such as is

specified in section 7474, to extort money or other property from

another. is guilty of a misdemeanor.

CHAPTER 51.

TRl’.\"l‘.\'. POOLS AND COMBINATIONS REGARDING

GRAIN AND STOCK.

§ 7480. Combinations among dealers in produce. Every

person who is a dealer in, or buyer of grain, hogs, cattle or stock, of

any kind. and who enters into any contract, agreement, understand

ing or combination with any other person, not his partner, who is a

like dealer or buyer, either:

1. For the pooling of the price of grain, hogs, cattle or stock, of

any kind, between himself and such other person, or others; or,

‘Z. For the division between them of the aggregate or net proceeds

of the earnings or profits of such dealers or buyers or any portion

thereof: or,

3. For fixing or establishing the price which such dealers or buyers

shall pay or offer for grain. hogs, cattle or stock of any kind,

Is uilty of a misdemeanor.

§ 481. Combinations to fix prices. Every person who

creates, enters into or becomes a member of or party to any pool,

trust, combination or confederation, or makes or enters into any con

tralct, agreement or understanding therefor, with another person,

eit 181‘:

I 1. To limit or fix the price of any commodity, article or merchan

c 1se'. or,

2. To limit or fix the amount or quantity of any commodity, article

or merchandise to be manufactured, mined, produced or sold in this

state.

Is guilty of a misdemeanor.

§ 7482. Punishment. Every corporation whether organized

under the laws of this or any other state or country, and doing busi

ness in this state, and every partnership or association of individuals

so doing business, which shall violate any of the provisions of the

last two sections, is guilty of a misdemeanor, and upon conviction

§ 613. Pen. U.

§ 614. Pen. C.

§ 1. c. I73. H90.

8Ill'd.

§ 1. c. I74. l\90.

am‘d.

§ 3, c. 17:1. N30.

nm‘d.
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§ 3. c. 174. 1890.

am'4l.

§ 2, (‘. IT3, l-Silt‘.

am'd.

§ 613, Pen. (‘.

5 616, Pen. C.

§ 617, Pen. G.

thereof, is punishable by a fine of not less than one and not exceeding

twenty per centum of the capital stock of such corporation or of the

amount invested in such company, firm or association.

§ 7483. Violations by corporate oficers. Every person

who, as president, manager, director, stockholder, receiver or agent or

other person of any corporation, on behalf of such corporation as is

mentioned in the last section, or as a member of any partnership or

association of individuals, violates any of the provisions of this

chapter, is guilty of a misdemeanor. -

7484. N0 privilege from testifying. No person not a

do endant on trial shall be excused or claim any immunity from testi

fying, or producing his records, contracts, books or papers, or the

records, contracts, books or papers in his possession or under his con

trol belonging to any other person, partnership, corporation or asso

ciation, upon the trial of a prosecution for the violation of any of the

provisions of this chapter, but such testimony or evidence shall not

be used a ainst the person so testifying or producing records, con
tracts, boollis or papers upon a prosecution for violating any of the

provisions of this chapter.

CHAPTER 52.

FALSE PERSONATIONS AND CHEATS.

§ 7486. Falsely personating another. Every person who

falsely personates another, and in such assumed character, either:

1. Marries or pretends to marry or to sustain the marriage relation

toward another, with or without the connivance of such other person:

or,

2. Becomes bail or surety for any party, in any proceeding what

ever, before any court or ofiicer authorized to take such bail or surety:

or,

3. Subscribes, verifies, publishes, acknowledges or proves, in the

name of another person, any written instrument, with intent that the

same may be delivered or used as true; or,

4. Does any other act whereby, if it were done by the person

falsely personated, he might in any event become liable to any suit

or prosecution or to pay any sum of money, or to incur any charge.

forfeiture or penalty, or whereby any benefit might accrue to the

party personating or to any other person, is punishable by imprison

ment in the penitentiary not less than one and not exceeding ten

ears.y § 7486. Falsely personating and receiving. Every person

who falsely personates another, and in such assumed character re

ceives any money or property, knowing that it is intended to be

delivered to the individual so personated, with intent to convert the

same to his own use, or to that of another person who is not entitled

thereto, is punishable in the same manner and to the same extent as

for larceny of the money or property so received. ,

§ 7487. Personating oficer and others. Every person who

falsely personates any public ofiicer, civil or military, or any fireman

or any private individual having special authority by law to perform
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any act afi"ecting the rights or interests of another, or assumes. with

out authority, any uniform or badge by which such are usually dis

tinguished, and in such assumed character does any act whereby

another person is injured, defrauded, vexed or annoyed, is guilty of a

misdemeanor. .

§ 7488. Unlawfully wearing grand army badge. Every

person who is found wearing the badge of the Grand Army of the

Republic, and who is not entitled so to do by being a member thereof,

is guilty of a misdemeanor and upon conviction thereof is punishable

by a fine of not less than ten and not exceeding twenty-five dollars

for each and every offense. One-fourth of any fine imposed under

the provisions of this section, when collected, shall be paid to the

complainant. Justices of the peace shall have jurisdiction to try and

determine complaints hereunder, subject to the right of the defendant

to appeal to the district court.

§ 7489. Obtaining signature or property by false pre

tenses. Every person who, with intent to cheat or defraud another,

designedly, by color or aid of any false token or writing or other false

pretense, obtains the signature of any person to any written instru

ment, or obtains from any person any money or property, is punish

able by imprisonment in the penitentiary not less than one and not

exceeding three years or in a county jail not exceeding one year, 01'

by a fine not exceeding three times the value of the money or prop

erty so obtained, or by both such fine and imprisonment.

§ 7490. For charitable purposes. Every person who design

edly, by color or aid of any false token or writing or other false pre

tense, obtains the signature of any person to any written instrument,

or-obtains from any person any money or property for any alleged

charitable or benevolent purpose whatever, is punishable by impris

onment in the penitentiary not less than one and not exceeding three

years or in a county jail not exceeding one year, or by a fine not

exceeding the value of the money or property so obtained, or by both

such fine and imprisonment.

§ 7491. Punishment for certain false pretenses. If the

false token by which any money or property is obtained, in violation

of sections T48‘) and 7490. is a promissory note or other negotiable

evidence of debt purporting to be issued by or under the authority

of any banking company or corporation not in existence, the person

guilty of "such cheat is punishable by imprisonment in the peniten

tiary not less than one and not exceeding seven years, instead of by

the punishments prescribed by those sections.

§ 7492. When check is false token. The use of a matured

check or other order for the payment of money, as a means of obtain

ing any signature, money or property, such as is specified in the last

two sections, by a person who knows that a drawer thereof is not

entitled to draw for the sum specified therein, upon the drawee, is the

use of .a false token within the meaning of those sections, although

no representation is made in respect thereto.

§ 7493. Mock auctions. Every person who obtains any money

or property from another, or obtains the signature of another to any

written instrument, the false making of which would be forgery, by

means of any false or fraudulent sale of property or pretended prop

erty by auction, or by any of the practices known as mock auctions,

is punishable by imprisonment in the penitentiary not less than one

and not exceeding three years or in a county jail not exceeding one

§§ 1. 2. c. 1:0,

1387.

am'<l.

§ 6l'~. l‘:-n. (‘.

g ma. l‘:-n. (1.

§ 620. Pen.

§ 621. l'e||. (1.

§ 622. l'en. (3.
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year, or by a fine not exceeding one thousand dollars, or b both such

fine and imprisonment; and, in addition thereto, he orfeits any

license he may hold to act as an auctioneer, and is forever disqualified

from receiving a license to act as auctioneer within this state.

CHAPTER 53.

FRAUDULENTLY FITTING OUT AND DESTROYING

VESSELS.

§62'.3, l‘en.C. § 7494. Oflcer willfully destroying vessel. Every cap

tain or other officer or person in command or charge of any vessel,

who, within this state, willfully wrecks, sinks or otherwise injures or

destroys such vessel, or any cargo in such vessel, or willfully permits

the same to be wrecked, sunk or otherwise injured or destroyed, with

intent to prejudice or defraud an insurer or any other person, is pun

ishable by imprisonment in the penitentiary for life.

£5624, Pen. (‘. § 7495. Others, same. Every person other than such as are

embraced within the last section, who is guilty of an act therein

prohibited, is punishable by imprisonment in the penitentiary not

exceeding ten years and not less than three.

§ 625. Pen. c. § 7496. Fitting out vessel with intent to wreck. Every

person guilty of fitting out any vessel, or lading any cargo on board

of any vessel, with intent to cause or permit the same to be wrecked,

sunk or otherwise injured or destroyed, and thereby to prejudice or

defraud an insurer or any other person, is punishable by imprison

ment in the penitentiary not exceeding ten years and not less than

three.

§ 626. Pen. (‘. § 7497. Making false manifest. Every person guilty of pre

paring, makin or subscribing, any false or fraudulent manifest,

invoice, bill of adin , boat’s register or protest, with intent to defraud

another, is punishab e by imprisonment in the penitentiary not less

than one and not exceeding three years, or by a fine not exceeding

one thousand dollars, or both.

C H A P T E R 5 4.

FRAUDULENT DESTRUCTION OF PROPERTY INSURED.

§ 627, l'('Il. 1*. 7498. Destroying property insured. Every person who

wi lfully burns or in any other manner injures or destroys any prop

erty whatever, which is at the time insured against loss or damage by

fire or by any other casualty, with intent to defraud or prejudice the

insurer, whether the same is the property of such person or of any

other, is punishable by imprisonment in the penitentiary not exceed

ing. seven years and not less than four.
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7499. Presenting false proof of loss. Every person who § Ire. l’~»- I'

presents or causes to be presented any false or fraudulent claim, or

any proof in support of any such claim, upon any contract of insur

ance, for the payment of any loss, or who prepares, makes or sub

scribes any account, certificate, survey, aflidavit, proof of loss or

' other book, paper or writing, with intent to present or use the same,

or to allow it to be presented or used in support of any such claim, is

punishable by imprisonment in the penitentiary not less than one

and not exceeding three years, or by a fine not exceeding one thous

and dollars, or both.

CHAPTER 55.

FALSE WEIGHTS AND MEASURES.

§ 7500. False weights and. measures. If any person with § 15:9. Pen. e.

intent to defraud, uses a false balance, weight or measure, in the weigh

ing or measuring of anythin whatever that is purchased, sold, bartered,

shipped or delivered, for sa e or barter, or that is pledged or given in

payment, he shall be punished by fine not exceeding one hundred

dollars nor less than five dollars, or by imprisonment in a county jail

not more than thirty days, or by both such fine and imprisonment, and

shall be liable to the injured party in double the amount of damages.

§ 7501. Retaining same. Every person who retains in his sam. l‘en.C.

possession any weight or measure, knowing it to be false, unless it

appears beyond a reasonable doubt that it was so retained without

intent to use it, or permits it to be used in violation of the last sec

tion, shall be punished as therein provided.

§ 7502. Oficer may seize same. Every person who is autl1or- § an. l'(‘ll. o.

ized or enjoined by law to arrest another person for a violation of

sections 7500 and 7501, is equally authorized and enjoined to seize

any false weights or measures found in the possession of the person

so arrested, and to deliver the same to the magistrate before whom the

person so arrested is required to be taken.

§ 7503. May be tested and destroyed. The magistrate to .= 1327.’. PEI]. <1.

whom any weight or measure is delivered, pursuant to the last section,

shall, upon the examination of the accused. or if the examination is

delayed or prevented. without awaiting such examination, cause the

same to be tested by comparison with standards conformable to law;

and if he finds it to be false, he shall cause it to be destroyed, or to be

delivered to the state’s attorney of the county in which the accused is

liable to prosecution or trial. as the interests of justice in his judg

ment may require.

§ 7504. Duty of state’s attorney. Upon the conviction of §v:cs. l’e1|.(7.

the accused, such state’s attorney shall cause any weight or measure

in respect whereof the accused stands convicted, and which remains

in the possession or under the control of such state's attorney, to be

destroyed.

§ 7505. Stamping false weight or tare. ‘lvery person who s rm. Pen. u.

knowingly marks or stamps false or short weight or false tare on any
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§ 1. C. 42. N91.

am‘<l.

§ 2. c. 42. ism.

am'<l.

cask or package, or knowingly sells or offers for sale any cask or pack

age so marked, is guilty of a misdemeanor.

C H A P T E R 5 6 .

ILLEGAL BRANDING OF STOCK.

§ 7506. Unlawfully branding, or stealing stock. Every

person who, willfully, either:

1. Marks, brands, kills or sells; or,

2. Causes to be marked, branded, killed or sold; or,

3. Steals, takes, drives or leads away, any horse, mule, cow. calf,

sheep, swine or other animal, the property of another, is guilty of a

felony, and upon conviction thereof is punishable by imprisonment

in the penitentiary not less than one and not exceeding five years, or

by a fine of not less than five hundred and 11ot exceeding one thousand

dollars, or by both.

§ 7507. Willfully cutting ofi‘ ears from stock. Every per

son who, willfully cuts off either or both ears of any horse, colt, mule,

cow, calf, ox, sheep or swine, is guilty of a misdemeanor and upon

_ conviction thereof is punishable by imprisonment-in the county jail

5 3. c. 42. l~'.'1.

mn‘d.

§ 1. c. 4_1. lt<9l.

am (I.

§ 1. ('. -ll. INN.

am‘1l.

not exceeding thirty days, or by a fine of not less than twenty-five~

and not exceeding one hundred dollars for each and every animal so

maimed.

§ 7508. Willfully driving stock from range. Every person

who, willfully drives or causes to be driven, any horses, mules, cattle,

sheep or swine from the customary range of such animals, without.

the permission of the owner thereof, is guilty of a misdemeanor, and

upon conviction thereof, is punishable by imprisonment in the county

jail not less than thirty days and not exceeding six months, or by a

fine of not less than fifty and not exceeding one hundred dollars, or

by both.

§ 7509. Unlawful branding of stock. Every person who,

at any time, between the first day of November and the first day of

May following, brands or marks any horse, colt, mule, ass, cow, calf,

sheep, swine or other animal that is running at large, is guilty of a

misdemeanor, and upon conviction thereof, is punishable by imprison

ment in the county jail not exceeding thirty days, or by a fine of not

less than twenty-five and not excee ing one hundred dollars, or by

both.

§ 7510. Exception. The provisions of the last section shall not

be construed to prevent the owner of any such animals as are

mentioned therein, from branding them on his own premises at any

time in the presence of two or more responsible citizens of this state

as witnesses of such branding.
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C H A P T E R 5 7 .

FRAUDULENT INSOLVENCIES BY INDIVIDUALS.

§ 7611. Fraudulent conveyance. Every person who, being sar», l‘en. c.

a party to any conveyance or assignment of any real or personal

property or of any interest therein, made or created with intent to

defraud prior or subsequent purchasers, or to hinder, delay or defraud

creditors or other persons, and every person being privy to or know

ing of such conveyance, assignment or char e, who willfully puts the

same in use as having been made in goof faith, is guilty of a mis

demeanor.

§ 7612. Removing property to avoid execution. Every § Pen. o.

person who removes any of his property out of any county, with

intent to prevent the same from being levied upon by any execution

or attachment, or who secretes, assigns, conveys or otherwise disposes

of any of his property, with intent to defraud any creditor, or to pre

vent such property being made liable for the payment of his debts,

and every person who receives any such property with such intent, is

guilty of a misdemeanor.

§ 7613. Unlawfully preferring creditors. Every person § en. Pen. 0

who, knowing that his property is insutficent for the payment of all

his lawful debts, assigns, transfers or delivers any property for the

benefit of any creditor or creditors, upon any trust or condition, that

any creditor shall receive a preference or priority over any other,

except in the cases in which such preference is expressly allowed to

be given by law, or with intent to create such preference or priority,

is guilty of a misdemeanor.

§ 7514. Frauds in insolvencies. Every person who, upon § 1'>'l~.Pen.o.

making or prosecuting any application for a discharge as an insolvent

debtor, under the provisions of any law now in fort-e or that may

hereafter be enacted, either:

1. Fraudulently presents, or authorizes to be presented on his

lbehalf such application, in a case in which it is not authorized by

aw; or,

2. Makes or presents to any court or otficer, in support of such

application, any petition, schedule, book, account, voucher or other

paper or document, knowing the same to contain any false statement:

or,

Fraudulently makes and exhibits, or alters, obliterates or

destroys any account or voucher relating to the condition of his

atfairs, or any entry or statement in such account or voucher; or,

4. Practices any fraud upon any creditor, with intent to induce

him to petition for or consent to such discharge; or,

5. Conspires with or induces any person fraudulently to unite as

creditor in any petition for such discharge, or to practice any fraud

in aid thereof,

Is guilty of a misdemeanor.
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CHAPTER 58.

FRAUDULENT INSOLVENCIES BY CORPORATIONS, AND

OTHER FRAUDS IN THEIR MANAGEMENT.

§ 7515. Fictitious subscriptions for stock. Every person

who signs the name of a fictitious person to any subscription for or

agreement to take stock i_n any corporation, existing or proposed; and

every person who signs to any subscription or agreement, the name of

any person, knowing that such person has not means or does not

intend in good faith to comply with all the terms thereof, or under

any understanding or agreement that the terms of such subscription

or agreement are not to be complied with or enforced, is guilty of a

misdemeanor.

§ 7516. Fraud in procuring organization. Every officer,

agent or clerk of any corporation, or of any persons proposing to

organize a corporation, or to increase the capital stock of any corpo

ration, who knowingly exhibits any false, forged or altered book,

paper, voucher, security or other instrument of evidence, to any public

oflicer or board authorized by law to examine the organization of such

corporation, or to investigate its affairs, or to allow an increase of its

capital, with intent to deceive such officer or board in respect thereto,

is punishable by imprisonment in the penitentiary 11ot less than one

and not exceeding ten years.

§ 7517. Unlawful use of names. Every person who, without

being authorized so to do, subscribes the name of another to. or

inserts the name of another in any prospectus, circular or other

advertisement or announcement of any corporation or joint stock

association e-xistin or intended to be formed, with intent to permit

the same tqbe pub ished, and thereby to lead persons to believe that

the person whose name is so subscribed is an oflicer, agent, member or

promoter of such corporation or association, is guilty of a misde

IHBHIIOI‘.

§ 7518. Unlawful loans by bank directors. Every director

of any corporation having banking powers, who concurs in any vote

or act of the directors of such corporation or any of them, by which

it is intended, either:

1. To make any loan or discount, by which the whole amount of

the loans and discounts of the corporation is made to exceed three

times its capital stock then paid in and actually possessed; or,

2. To make any loan or discount to any director of such corpo

ration, or upon paper upon which any such director is responsible, for

an amount greater than is allowed by law,

Is guilty of a misdemeanor.

§ 7519. Unauthorized loans not invalid. Nothing in the

last section shall render any loan made by the directors of any such

corporation in violation thereof, invalid.

§ 7620. Sale or pledge of bank notes. Eve 1 ollicer or

agent of any corporation having banking powers, who se ls or causes

or permits to be sold, any bank notes of such corporation, or pledges

or hypothecates or causes or permits to be pledged or hypothecated.

with any other corporation, association or individual, any such notes

as a security for a loan or for any liability of such corporation, is
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punishable by imprisonment in a county jail not exceeding one year,

or by a fine not exceeding five thousand dollars, or both. '

§ 7521. Unlawful issue of bank notes. Every officer or

agent of any corporation having banking powers, who issues or puts

in-circulation, or causes or permits to be issued or put in circulation,

the bank notes of such corporation, to an amount, which, together

with previous issues, leaves in circulation or outstanding a greater

amount of notes than such corporation is allowed by law to issue and

circulate, is punishable by imprisonment in a county jail not exceed

inghone year, or by a fine not exceeding five thousand dollars, or

bot .

§ 7622. Unlawful guarantee or indorsement. Every officel‘ § M7. 1‘:-n. <-.

or agent of any banking corporation, who makes or delivers any

guarantee or indorsement upon behalf of such corporation. whereby

it may become liable upon any of its discounted notes, bills or obli

gations, in any sum beyond the amount of loans and discounts which

such corporation may legally make, is guilty of a misdemeanor.

§ 7523. Bank oflicer overdrawing account. Every officer, §~u.~', l'eu. <-.

agent, teller, clerk or servant of any bank, banking association or

savings bank, who knowingly overdraws his account with such bank,

and thereby wron fully obtains money, notes or funds of such bank.
is uilty of a mistllemeanor.

any Pen.(X
Elli

7624. Insolvent bank or oficer receiving deposit. No § |._<-. .-._. 1.»<7<.~.

bank, banking house, exchange broker or deposit otfice or firm, com- ,§i,'_-';;;,_2"' ‘7' 37'

pany, corporation or party engaged in the banking, broker or deposit MW

business, shall accept or receive on deposit, with or without interest,

any moneys, bank bills, or notes or United States notes or United

States treasury notes or currency or other notes, bills or drafts circu

lating as money or currency, when such bank, banking house, ex

change broker or deposit office, firm, company or corporation or party

is insolvent: and if any such bank, banking house, exchange broker

or deposit ofiice, firm, company, corporation or party shall receive or

accept on deposit any such deposits as aforesaid when insolvent, any

officer, director, cashier, mana er, member, party or managing party

thereof, knowing of such insolvency, who shall knowingly receive or

accept, be accessory or permit or connive at the receiving or accept

ing on deposit therein or thereby, any such deposit as aforesaid, shall

be guilty of a felony, and upon conviction shall be punished by

imprisonment in the penitentiary not less than one and not exceeding

ten years, or by imprisonment in the county jail not to exceed one

year, or by both fine and imprisonment, the fine not to exceed ten

thousand dollars.

§ 7625. Omitting to enter receipt of property. Every § ma. Pen. 1-.

director, officer or agent of any corporation or joint stock association,

who knowingly receives or possesses himself of any property of such

corporation or association, otherwise than in payment of a just

demand, and who, with intent to defraud, omits to make or to cause

or direct to be made, a full and true entry thereof, in the books or

accounts of such corporation or association, is guilty of a misde

meanor.

S 7526. Fraudulent destruction of books. Every director, § ¢;.-.0. l'l‘H. <-.

otlicer, agent or member of any corporation or joint stock associa

tion, who, with intent to defraud, destroys, alters, mutilates or falsi

fies any of the books, papers, writings or securities belonging to such

corporation or association, or makes or concurs in the making of any
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false entry, or omits or concurs in omitting to make any material entry

in any book of accounts or other record or document kept by such

corporation or association, is punishable by imprisonment in the pen

itentiary not less than one and not exceeding ten years, or by im

prisonment in a county jail not exceeding one year, or by a fine

not exceeding five hundred dollars, or by both such fine and impris

onment.

§ 7527. Publishing false report. Every director, ofiicer or

agent of any corporation or joint stock association, who knowingly

concurs in making or publishing any written report, exhibit or state

ment of its affairs or pecuniary condition, containing any material

statement which is false, other than as are mentioned in sections 7516

and 7517, or willfully refuses or neglects to make or deliver any writ

ten report, exhibitor statement required by law, is guilty of a mis

demeanor.

§ 7628. Refusing to permit inspection of books. Every

officer or agent of any corporation having or keeping an ofiice within

this state, who has in his custody or control any book, paper or docu

ment of such corporation, and who refuses to give to a stockholder or

member of such corporation, lawfully demanding, during ofiice hours.

to inspect or take a copy of the same or any part thereof, a reasonable

opportunity so to do, is guilty of a misdemeanor.

§ 7629. Insolvencies deemed fraudulent. Every insolvency

of a moneyed corporation is deemed fraudulent unless its affairs

appear, upon investigation, to have been administered fairly and

legally, and generally with the same care and diligence that agents

receiving a compensation for their services are bound by law to observe.

7630. How fraudulent acts punishable. In every case of

a raudulent insolvency of a moneyed corporation, every director

thereof who participated in such fraud, if no other punishment is

prescribed therefor by this code, or any of the acts which are specified

as continuing in force, is guilty of a misdemeanor.

§ 7631. How violation of duty punishable. Every director

of any moneyed corporation who willfull does any act, as such

director, which is expressly forbidden by aw, or willfully omits to

perform any duty expressly imposed upon him as such director, by

law, the punishment for which act or omission is not otherwise pre

scribed by this code, or by some of the acts which it specifies as con

tinuin in force, is guilty of a misdemeanor.

§ 7 32. When director deemed to have knowledge. Every

director of a corporation or joint stock association is deemed to possess

such a knowledge of the afl'airs of his corporation, as to enable him

to determine whether any act, proceeding or omission of its directors.

is a violation of this chapter.

§ 7633. When director presumed to have assented.

Every director of a corporation or ‘joint stock association who is

present at a meeting of the directors at which any act, proceeding or

omission of such directors, in violation of this chapter occurs. is

deemed to have concurred therein, unless he at the time causes, or in

writing requires, his dissent therefrom to be entered in the minutes

of the directors.

§ 7634. Same when director was absent from meeting.

Every director of a corporation or joint stock association, although

not present at a meeting of the directors at which any act, proceeding

or omission of such directors in violation of this chapter occurs, is
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deemed to have concurred therein, if the facts constituting such vio

lation appear on the record or minutes of the proceedings of the

board of directors, and he remains a director of the same company for

six months thereafter, and does not, within that time, cause or in

writing require his dissent from such illegality to be entered in the

minutes of the directors.

§ 7535. Foreign corporation, no defense. It is no defense

to a prosecution for a violation of the provisions of this chapter, that

the corporation was one created by the laws of another state, govern

ment or country, if it was one carrying on business or keeping an

ofiicer thereof, within this state.

§ 7536. Director defined. The term “director,” as used in

this chapter, embraces any of the persons having by law the direction

or management of the affairs of a corporation by whatever name such

persons are described in its charter, or known by law.

CHAPTER 59.

REQUISITES OF STEAMBOAT TICKETS.

§ 7637. Delay in departure of vessels. Whenever the (le

parture of any vessel, for a passage on board of which, to a port with

out this state, any ticket or instrument has been sold, is delayed more

than two days after the day of departure mentioned in such ticket, the

person holding such ticket is entitled to his board and lodging in

such vessel, without any additional charge, from the second day after

the day named for departure, until the actual departure of such ves

sel, and is also entitled to receive from the owners or consignees of

such vessel fifty cents per day for each day of such detention. And

in case of refusal on the part of the owners, consignees or master of

the vessel so detained to comply with this section, the person holding

such ticket is entitled to recover back from the owners or consignees

the amount of passage paid by him, together with his damages for

such detention, not exceeding fifty dollars.

§ 7538. Passenger ticket. Missouri river. Requisites.

Every ticket or instrument issued as evidence of a right of passage

upon the Missouri river, from any port in this state to any port of any

other state or territory, and every certificate or order issued for the

purpose, or under pretense of procuring any such ticket or instru

ment, and every receipt for money paid for any such ticket or instru

ment must state the name of the vessel on board of which the

passage is to be made, the name of the owners or consignees of such

vessel, the name of the company or line, if any, to which such vessel

belongs, the place from which such passage is to commence, the place

where such passage is to terminate, the day of the month and year

upon which the voyage is to commence, the name of the person or

persons purchasing such ticket or instrument or receivin such order,

certificate or receipt and the amount paid therefor; an such ticket

or instrument, order, certificate or receipt, unless sold or issued by the

owners or consignees of such vessel, must be signed by their author

ized agent.

§ 661. Pen. (‘.

§ 662. Pen. ('.

§ 671. Pen. (‘.

§ 612. Pen. C.
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§ 7639. Violation of last section. Punishment. Every

person who issues, sells or delivers to another, any ticket, instrument,

certificate, order or receipt, which is not made or filled out as

prescribed in the last section, is guilty of a misdemeanor.

CHAPTER 60.

FRAUDULENT ISSUE OF DOCUMENTS

MERCHANDISE.

OF TITLES T( >

§ 7540. Bills of lading. Fraudulent. Punishment. Every

person being the master, owner or agent of any vessel, or ofiicer

or agent of any railroad, express or transportation company or

otherwise being or representing any carrier, who delivers any bill of

lading, receipt or other voucher, or by which it appears that any

merchandise of any description has been shipped on board any vessel

or delivered to any railroad, express or transportation company or

other carrier, unless the same has been so shipped or delivered, and

is at the time actually under the control of such carrier, or the master,

owner or agent of such vessel, or of some ofiicer or agent of such

company, to be forwarded as expressed in such bill of lading, receipt

or voucher, is punishable by imprisonment in the penitentiary not

less than one and not exceeding five years, or by a fine not exceeding

one thousand dollars, or both.

§ 7641. Warehouse receipts. Fraudulent. Punishment.

Every person carrying on the business of a warehouseman, wharfinger

or other depositary of property, who issues any receipt, bill of lading

or other voucher for any merchandise of any description which has not

been actually received upon the premises of such person, and is not

under his actual control at the time of issuing such instrument, whether

such instrument is issued to a person asbeing the owner of such mer

c-handise or as security for any indebtedness, is punishable by impris

onment in the penitentiary not less than one and not exceeding five

years, or by a fine not exceeding one thousand dollars, or both.

§ 7542. Same. Exceptions. No person can be convicted of

any offense under the last two sections by reason that the contents of

any barrel, box, case, cask or other vessel or package mentioned in

the bill of lading, receipt or other voucher, did not correspond with

the description given in such instrument of the merchandise received.

if such description corresponded substantially with the marks, labels

or brands upon the outside of such vessel or package, unless it

appears that the accused knew that such marks, labels or brands were

untrue.

5 rm. Pen. (‘. § 7543. Warehouse receipt. Duplicate. Every person

mentioned in sections 7540 and 7541, who issues any second or dupli_

cate receipt or voucher, of a kind specified in those sections, at a

time while any former receipt or voucher for the merchandise speci

tied in such second receipt is outstanding and uncanceled, without

writing across the face of the same the word “duplicate,” in a plain

and legible manner, is punishable by imprisonment in the peniten
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tiary not less than one and not exceeding five years, or by a tine not

exceeding one thousand dollars, or both. '

§ 7544. Selling goods without consent of holder of bill of § ~M- 1'1-1» 1'

lading. Every person mentioned in sections 7540 and 7541, who

sells, hypothecates or pled es any merchandise for which any bill of

ladi-ng, receipt or voucher ias been issued by him, without the con

sent in writing thereto of the person holding such bill, receipt or

voucher, is punishable by imprisonment in the penitentiary not less

than one and not exceeding five years, or by a fine not exceeding one

thousand dollars, or both.

§ 7546. Bill of lading or receipt must be canceled. § W P-n- C

Every person, such as mentioned in section 7541, who delivers to

another any merchandise for which any bill of ladin , receipt or

voucher has been issued, unless such receipt or voucher %ore upon its

face the words “not negotiable,” plainly written or stamped, or un

less such receipt is surrendered to be canceled at the time of such

delivery, or unless, in the case of a partial delivery, a memorandum

thereof is indorsed upon such receipt or voucher, is punishable by

imprisonment in the penitentiary not less than one and not exceeding

five years, or by a fine not exceeding one thousand dollars, or both.

§ 7546. When last two sections do not apply. The last §6>'*»1'@'"~"

two sections do not apply when property is demanded by virtue of

process of law.

CHAPTER 61.

MALICIOUS INJURIES TO RAILROADS, HIGHWAYQ,

BRIDGES, TELEGRAPHS AND DITCHES.

7547. Injuries to railroads. Every person who maliciously, § M. l'1~H- (‘

eit ierz

1. Removes, displaces, injures or destroys any part of any rail

road, whether for steam or horse cars, or any track of any railroad, or

any branch or branchway, switch, turnout, bridge, viaduct, culvert,

embankment, station house or other structure or fixture, on any part.

thereof, attached to or connected with any railroad; or,

2. Places any obstruction upon the rails or track of any railroad,

or any branch, branchway or turnout connected with any railroad,

Is punishable by imprisonment in the penitentiary not less than one

and nlpt exceeding four years, or in a county jail not less than six

mont s.

§ 7548. When death results therefrom. Whenever any g es.-., Pen. (‘.

otiense specified in the last section results in the death of any human

being, the offender is punishable by imprisonment in the peniten

tiary for not less than four years.

§ 7549. Injuries to highways. Every person who maliciously § ess. Pen. c.

digs up, removes, displaces, breaks or otherwise injures or destroys

any public highway or bridge, or any private way laid out by author

ity of law, or bridge upon such way, is guilty of felony.
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§ 7550. Obstructing highway. Barbed wire fence. Every

person who shall knowingly and willfully obstruct or plow up, or

cause to be obstructed or plowed up, any public highway or public

street of any town, except by order of the road supervisors for the

purpose of workin the same, or injure any bridge on the public high

way, or shall build or place a barbed wire fence across any well

traveled trail, which has been the usual and common route of travel

for not less than one year prior to the commission of the ofl’ense',

without placing on the outside of the top tier of barb wire on said

fence, a board, pole or other suitable protection, to be at least sixteen

feet in length, shall be deemed uilty of a misdemeanor, and upon

conviction shall be punished by ne not exceeding one hundred (lol

lars, and shall be liable for all damages to person or property by

reason of the same.

1 7551. Injury to tollhouse or gate. Every person who

ma iciously injures or destroys any tollhouse or turnpike gate is

guilty of felony.

§ 7552. Injury to mileboards or guideposts. Every per

son who removes or injures any mileboard, milestone or guidepost.

or any inscription on such, erected upon any highway, is guilty of a

misdemeanor,

§ 7553. Injuring telegraph lines. Every person who mali

ciously takes down, removes, injures or obstructs any line of telegraph

or any part thereof, or appurtenance or apparatus therewith connected,

or severs any wire thereof, is guilty of a misdemeanor.

§ 7554. Unauthorized diversion of water from irrigation

ditch. It shall be unlawful, for any person to divert any of the

waters from any irrigation ditch, in this state, or to interfere in any

manner whatever with any irrigation ditch, without first having

obtained the permission of the owner of such ditch, or of the person

or persons lawfully in charge thereof.

§ 7555. Punishment. Justice’s jurisdiction. Every per

son violating any of the provisions of the preceding section, shall be

deemed to be guilty of a misdemeanor, and on conviction thereof,

shall be punished by a fine of not less than twenty-five dollars, nor

more than fifty, and any justice of the peace within the county where

such ofiense may be committed shall have jurisdiction to try and

determine all cases arising under the provisions of said section.

CHAPTER 62.

MALICIOUS MISCHIEF.

§ 7556. Malicious mischief defined. Every person who

maliciously injures, defaces or destroys any real or personal property

not his own, in cases other than such as are specified in the following

sections, is guilty of a misdemeanor, and in addition to the punish

ment prescribed therefor, he is liable in treble damages for the injury

done, to be recovered in a civil action by the owner of such property

or public oflicer having charge thereof.
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§ 7657. Following sections not restrictive. The S1.)8l'li'lC3.- § 692, Pen. c.

tion of the acts enumerated in the following sections of this chapter

is not intended to restrict or qualify the interpretation of the last "

section.

§ 7558. Poisoning domestic animals. Every person who § sax, Pen. (‘.

willfully administers poison to any animal, the property of another,

and every person who maliciously exposes any poisonous substance

with intent that the same shall be taken by any such animal, is pun

ishable by imprisonment in the penitentiary not less than one and not

exceeding three years, or in a county jail not exceeding one year, or

by a fine not exceeding two hundred and fifty dollars, or by both such

fine and imprisonment.

§ 7559. Killing, maiming or torturing animals. Every § om. l‘t‘l1. (.

person who maliciously kills, maims or wounds any animal, the prop

erty of another, or who maliciously and cruelly beats, tortures or

injures any animal, whether belonging to himself or another,‘ is guilty

of a misdemeanor.

§ 7560. Abusing domestic animals. Punishment. Every §1.e.4e<.1_~sr».

person who shall willfully overdrive, overload, drive when overloaded.

overwork, torture, torment, deprive of necessary food or water, or

cruelly beat any animal, and any person who causes or procures an

animal to be so overdriven, overloaded, driven when overloaded, over

worked, tortured, tormented, or deprived of necessary food or water

or cruelly beaten, and any person who shall work any animal or cause

the same to be worked when unfit for work, and any person who shall

unnecessarily expose any animal to heat or cold, or leave the same

hitched and uncovered in cold weather or storm, or in the nighttime.

is guilty of a misdemeanor. Any oflicer finding any animal mal

treated, abused or unsheltered in any of the manners hereinbefore

specified, shall cause the same to be released and properly cared for

and the charges therefor shall be a lien upon such animal to be col

lected as in case of pledge. And it shall be the duty of all incorpo

rated municipalities that are supplied with water in whole or in part

by a system of waterworks, to provide suitable and a suflicient num

ber of watering troughs wherein water for stock shall be kept at all

times between May lst and November 1st in each year. But nothing

in this section contained shall be construed to mean herds of stock

which do not properly belong in any such municipality; and if any

person or persons shall knowingly water at any such watering trough

any animal infected with any infectious disease, he shall be guilty of

a misdemeanor, and upon conviction thereof before any justice of the

peace, shall be fined not exceeding the sum of twenty-five dollars, or

by imprisonment in the county jail not to exceed the term of fifteen

days, or by both such fine and imprisonment. .

§ 7561. Keeping houses or pits for fighting animals. § -.». c. ism.

Every person who, either: . '“” "'

1. Keeps or maintains any house, pit or other place to be used in

permitting any fight between birds, dogs or other animals; or,

2. Establishes, promotes or encourages any exhibition of the fight

ing of birds, dogs or other animals,

Is-guilty of a misdemeanor.

§ 7662. Instigating fights between animals. Every per- goae, Pen. <=.

son who maliciously, or for any bet, stake or reward, instigates.

encourages or promotes any fight between animals, or instigates or
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eneoura es any animal to attack, bite, wound or worry another, is

guilty o a misdemeanor.

§ 7563. Oficer’s duty to arrest. It is hereb made the duty of

every sheriff, deputy sherifl’, cons'table,‘marshal or po ice ofiicer within

this state upon request of any citizen thereof to arrest, without a war

rant, any person found violating any of the provisions of the last section.

and any such oflicer failing, neglecting or refusing to perform such

duty, is guilty of a misdemeanor.

§ 7664. Wounding or trapping birds in cemetery. Every

]xe1‘SOI1 who, within any public cemetery or burying ground, wounds

<21‘ traps any birds or destroys any bird’s nest, or removes any e or

young birds from any nest; and every person who buys or sel s or

offers or keeps for sale, any bird which has been killed or trapped in

violation of this section, is punishable by a fine of five dollars for each

otfense, recoverable in any justice’s court within the county where

the offense is committed.

§ 7666. Burning buildings, grain and hay. Every person

who willfully bums any building not the subject of arson, any stack of

grain of any kind or of any hay, any growing or standing grain, ass,

trees or fence. not the property of such person, is punishabe by

imprisonment in the penitentiary not exceeding four years and not

less than one year, or by imprisonment in a county jail not exceeding

one year.

_ 7666. Injuring house of worship. Every person who will

ful y breaks, defaces or otherwise injures any house of worship, or

any part thereof or any appurtenance thereto, or any book, furniture,

ornament, musical instrument, article of silver or plated ware or other

chattel kept therein for use in connection with religious worship, is

guilty of felony. .

§ 7667. Destroying building with explosive. Every per

son who maliciously, by the explosion of gunpowder or other explo

sive substance, destroys, throws down or injures the whole or any

part of any building, by means of which the life or safety of any

human being is endangered, is punishable by imprisonment in the

penitentiary not exceeding ten years and not less than three.

§ 7668. Endangering human life with explosive. Every

person who places in, upon, under, against or near to any building

any gunpowder or other explosive substance, with intent to destroy,

throw down or injure the whole or any part thereof, under circum

stances that, if such intent were accomplished, human life or safety

would be endangered thereby, although no damage is done, is guilty

of felon .

§ 76g9. Malicious injury to freehold. Every person who

willfully commits any trespass by either:

1. Cutting down or destroying any kind of wood or timber, stand-.

ing or growing upon the lands of another; or driving or riding

through, into or across any cultivated hedge or tree row, or any grove

of ornamental trees or orchard of fruit trees growing upon the land

of another, or in any other manner injuring the same; or,

2. Carrying away any kind of wood or timber that has been cut

down and is lying on such lands; or,

3. Maliciously severing from the freehold any produce thereof, or

anything attached thereto; or, .

4. Digging, taking or carrying away from any lot situated within

the bounds of any incorporated city, without the license of the owner
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or legal occupant thereof, any earth, soil or stone, being a part of the

frcchold 01' severed therefrom at some previous time. under such cir

cumstances as would render the trespass a larceny, if the thing so

severed or carried away was personal property; or,

5. Digging, taking or carrying away from any land in any incorpo

rated city or town of this state, laid down on the map or plan of said

city or tow11 as a street or avenue, or otherwise established or recog

nixed as a street or avenue, without the license of the mayor and

common council or other governing body of such city or town, or

owner of the fee thereof, any earth, soil or stone, under such circum

stances as would render the trespass a larceny, if the thing so severed

or carried away was personal property,

Is guilty of a misdemeanor.

§ 7570. Injuring timber and enumerated fixtures. Every

person who shall wantonly or maliciously cut, dig up or injure anv

timber set out, planted, cultivated or growing naturally, or who shall

wantonly or maliciously open, let down, throw down or prostrate any

fence, gate or bars, belonging to any inclosure of any description of

cultivated and growin timber, or tears down or opens any such fence,

gate or bars, shall be eemed guilty of a misdemeanor, and upon con

viction thereof, shall be punished by imprisonment in the county jail

not exc eding thirty days, or by fine not exceeding one hundred dol

lars. or iy both such fine and imprisonment. and shall be liable in

damages to the party injured.

§ 7571. Injuring standing crops. Every person who mali

ciously injures or destroys any standing crops. grain, cultivated

fruits or vegetables, the property of another, in any case for which a

punishment is not otherwise prescribed by this code, or by some of

the statutes which it specifies as continuing in force, is guilty of a

misdemeanor.

§ 7572. Injuring fruit or melons in daytime. Every

person who maliciously or mischievously enters in the daytime, the

inclosure, or goes upon the premises of another, with the intent to

knock off, pick, destroy or carry away, or having lawfully entered or

gonc upon does afterward wrongfully knock off, pick, destroy or carry

away any apples, peaches. pears, plums. grapes or other fruit, melons

or flowers of any tree. shrub, bush or vine, shall be punished by a

fine not exceeding one hundred dollars and not less than five dollars.

or by imprisonment in the county jail not exceeding thirty days.

§ 7573. Same in nighttime. Every person who shall, mali

ciously or mischievously enter the inclosure, or go upon the premises

of another in the nighttime, and knock off, pick, destroy or carry

away. any apples, peaches. pears. plums. grapes or other fruit, melons

or flowers, of any tree. shrub, bush or vine, or having entered the

inclosure or gone upon the premises of another, in the nighttime,

with the intent to knock off, pick. destroy or carry away any fruit or

flowers, as aforesaid, be actually found thereon. shall, on conviction

thereof, be punished by fine not exceeding one hundred and not less

than ten dollars, or by imprisonment in the county jail not exceeding

thirty days.

§ 7574. Injuring fruit trees. Every person who shall,

maliciously or mischievously, bruise, break or pull up, cut down.

carry away, destroy or in anywise injure any fruit or ornamental tree,

shrub, vine or material for hedge, being, growing or standing on the

§ 704. Pen. (Y.

§ 705, Pen. (Y.

§ 706. Pen. C.

§ 701. Pen. (1.

§ 70*. Pen. (‘-.

1331



§s PENAL CODE. Jllalicious Jlfisch ief.
u.

T575-7582

§ 709. Pen. (‘.

§ T10, Pen. C

§ T11. l'en. G.

'. Pen. C.

9' Tm. Pen. C.

. Pen. C.

-1
I5. Pen. C.tn:

§ T16, Pen. C.

land of another, shall be punished by a fine not exceeding one hun

dred and not less than ten dollars, or by imprisonment in the county

jail not exceeding thirty days.

§ 7575. Removing landmarks. Every person who, either:

1. Maliciously removes any monuments of stone, wood or other

material, erected for the purpose, of designating any point in the

boundary of any lot or tract of land; or,

2. Maliciously defaces or alters the marks upon any tree, post or

other monument, made for the purpose of designating any point.

course or line in any such boundary; or,

3. Maliciously cuts down or removes any tree upon which any such

marks have been made for such purpose, with intent to destroy such

mar "s,

Is guilty of a misdemeanor.

§ 7576. Interfering with piers or booms. Every person

who, without authority of law, interferes with any pier, booms or

dams, lawfully erected or maintained upon any waters within this

state, or hoists any gate in or about said dams, is guilty of a misde

meanor. _

§ 7577. Destroying dam. Every person who nialiciously

destroys an dam or structure erected to create hydraulic power. or

any embankment necessary for the support thereof, or maliciously

makes or causes to be made, any aperture in such dam or embank

ment, with intent to destroy the same, is guilty of a misdemeanor.

§ 7578. Removing or injuring piles. Every person who

maliciously draws up or removes, or cuts or otherwise injures any

piles fixed in the ground and used for securing any bank or dam of

any river, canal, drain, aqueduct, marsh, reservoir, pool. port, dock,

quay, jetty or lock, is punishable by imprisonment in the penitentiary

not exceeding five years and not less than two, or by imprisonment in

a county jail not exceeding one year, or by a fine not exceeding five

hundred dollars, or by both such fine and imprisonment.

§ 7579. Removing buoy from Missouri river. Every per

son who willfully removes any buoy placed in the Missouri river by

any lawful authority, is guilty of a misdemeanor.

7680. Removing or making signal light. Every person who

un awfully masks, alters or removes any light or signal, or willfully

exhibits any false light or signal, with intent to bring any locomotive

or any railway car or train of cars into danger, is punishable by

imprisonment in the penitentiary not exceeding ten years and not

less than three years.

§ 7581. Injuring written instrument. Every person who

maliciously mutilates, tears, defaces, obliterates or destroys any writ

ten instrument being the property of another, the false making of

which would be forgery, is punishable in the same manner as the

forgery of such instrument is made punishable.

§ 7682. Mutilating-' election returns. Every messeiiger

appointed by authority of law to receive and carry any report, certifi

cate or certified cop of any statement relating to the result of any

election, who willfu ly mutilates, tears, defaces, obliterates or destroys

the same, or does any other act which prevents the delivery of it as

required by law, and every person who takes away from such messen

ger any such report, certificate or certified copy, with intent to prevent

its delivery, or who willfully does any injury or other act such as is
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above specified, is punishable by imprisonment in the penitentiary

not exceeding five years and not less than two years.

§ 7583. Opening and reading sealed letter. Every person gm. Pen. 0.

who willfully opens and reads or causes to be read, any sealed letter .

not addressed to himself, without being authorized so to do, either by

the writer of such letter, or by the person to whom it is addressed,

and every person who without like authority publishes any letter,

-knowing it to have been opened in violation of this section, or any

part thereof, is guilty of a misdemeanor.

§ 7584. Disclosing telegraphic dispatch. Every person who

discloses the contents of any telegraphic dispatch or any part thereof,

addressed to another person, without the permission of such person,

except upon the lawful order of a court or the judge thereof, to his

loss. injury or disgrace, is uilty of a misdemeanor.

§ 7585. Secreting tdlegraphic dispatch. Every person who

having in his possession any telegraphic dispatch addressed to another,

maliciously secretes, conceals or suppresses the same, is guilty of a

misdemeanor.

§ 7586. Injuring works of art or improvement. Every

person who willfully injures, disfigures or destroys, not being the

owner thereof, any monument. work of art or useful or ornamental

improvement, within the limits of any village, town or city, or any

shade tree or ornamental plant. growing therein, whether situated

upon private ground, or on any street, sidewalk or public park or

place. is guilty of a misdemeanor.

§ 7587. Destroying works of literature or art. Every per

son who maliciously cuts, tears. disfigures, soils, obliterates, breaks

or destroys any book, map, chart, picture, engraving, statue, coin,

model. apparatus. specimen or other work of literature or art, or

object of curiosity deposited in any public library, gallery, museum,

collection, fair or exhibition, is punishable by imprisonment in the

penitentiary not less than one and not exceeding three years, or in a

county jail not exceeding one year.

§ 7588. Breaking gas or water pipe. Every person who

willfully breaks, digs up or obstructs. any pipe or main for conduct

im: gas or water. any works erected for supplying buildings with gas

or water. or any appurtenances or appendages therewith connected, is

punishable by imprisonment in the penitentiary not less than one and

not exceeding three years, or in a county jail not exceeding one year.

§ 7589. Destruction offarm buildings. Felony. Anyper

son who shall enter upon any farm lands situated in this state and not

situated within the limits of any incorporated city. town or village,

the land being the property of another, and shall tear down and

remove from any unoccupied buildings standing on such premises

any door, window, siding. shingles, ceiling. floor, sheathing, finish,

rafters or scantling. or tear down any chimney, and shall bum such

material on the premises or shall remove and take away any such

materials from such premises, whether he uses or destroys the same,

shall be deemed guilty of malicious trespass; and should the materials

that have been taken away reduce the value of the buildings standing

on said premises in the sum of more than twenty dollars, without

regard to the value of the materials taken away, such person shall be

deemed guilty of a felony, otherwise, of a misdemeanor.

§ 7590. Misdemeanor, felony, how punished. Every per

S031 violating any of the provisions of the last section shall be pun

§ Tia. Pen. G.
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ishable, upon conviction of the misdemeanor. by a fine not exceeding

one hundred dollars"; and upon conviction of the felony, by imprison

ment in the penitentiar not exceeding three years.

s 3. 1-. 1;-.», 1895.‘ § 7591 . Conjoin y committed. Punishment. Whenever

two or more persons conjointly commit any such malicious trespass,

the aggregate value of the materials taken away and removed by each

shall be considered in determining the amount in which any such prop

erty may have been damaged, and each person shall be considered as

having committed such malicious trespass to the extent of the aggre

gate damage done by all.

§ 4. c. uz. 1x95. § 7592. HOW value determined. VVhenever one or more per

sons have committed any acts of malicious trespass. as provided in

section 7589, and shall have entered upon the real estate several times

and.carried away such materials a little at a time, in determining the

value that such improvements have been dama ed, all the material

carried away by any such person being tried, shal be taken into cun

sideration, providing it shall have been taken, carried away and

destroyed within one year from the date of his arrest under this

chapter.

CHAPTER 63.

PROHIBITION, UNLAWFUL DEALING IN INT()XICATI.\'G

LIQUORS.

§1,(J.1lIl.l.\tD. 7693. Penalty for manufacturing or sale. Who may

Se 1. Any person, association or corporation, who shall. within this

state, directly or indirectly manufacture any spirituous, malt, vinous.

fermented or other intoxicating liquor, or shall import any of the

same for sale or gift as a beverage, or shall keep for sale. or sell or

offer for sale or gift, barter or trade, any of such intoxicating liquors

as a beverage, shall for the first ofliense be deemed guilty of a misde

meanor. and upon conviction thereof, shall be fined in any sum not

less than two hundred, nor more than one thousand dollars, and be

imprisoned in the county jail not less than ninety days nor more than

one year; and for the second and every successive otfensc. shall be

deemed guilty of a felony, and be punished by imprisonment in the

penitentiary not exceeding two years and not less than one year; pro

vided, that registered pharmacists under the laws of this state may

sell intoxicating liquors for medicinal, mechanical, scientific, and

wine for sacramental purposes, as hereinafter provided.

§-.»...-. l|_u. mo. § 7594. Drug-gist’s permit, how obtained. Application to

§ ,' {!_"‘,._1f',,95_ be published. Bond and approval. Appeal. It shall be

unlawful for any person or persons to sell or barter, for medicinal.

scientific or mechanical p'urposes. any malt, vinous. spirituous.

fermented or other intoxicating liquors, without first having procured

a druggist’s permit therefor from the county judge of the county

wherein such druggist may be doing business at the time: and such

county judge is hereby authorized in his discretion to grant a

druggist permit for the period of one year, to any person of good
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moral character who is a registered pharmacist under the laws of this

state, and lawfully and in good faith enga ed in the business of

a druggist in his county, and who in his ju gment can be entrusted

with the responsibility of selling such liquors for the purposes

aforesaid in the manner hereinafter provided. In order to obtain at

druggist permit under this act, _the applicant shall file in the ofiice of

the county judge of the county wherein he is doing business, not less

than thirty days prior to the hearing thereof, a petition signed by'the

applicant and twenty-five reputable free-holders, ‘having the qualifica

tions of electors of the town, village, township or ward of any city,

and twenty_five reputable women over twenty-one years of age, who

are residents of the town, village, township or city wherein such

business is located; provided, however, that when the number of -

freeholders having the qualifications of electors residing within the

town, village. township or ward shall not exceed forty, and when the

number of reputable women over twenty-one years of age, who are

residents of the town, village, township or city, shall not exceed forty.

then the petition of the applicant signed by seventy per cent of such

number of qualified men and women as reside within the town,

village, township or ward, shall entitle the applicant to the permit.

All petitions shall set forth:

1. The town, village, city or township, and particular place therein,

wherein such business is located, and that the applicant is a person

of good moral character, and does not use intoxicating liquors as a

beverage, and can be entrusted with the responsibility of selling the

same. '

2. That said applicant is a pharmacist as aforesaid, and is lawfully

and in good faith engaged personally in the business of a druggist,

as the proprietor thereof, at the place designated in the petition, and

well versed in the profession.

3. That said applicant has, in his said business, exclusive of intox

icating liquors and fixtures, a stock of drugs, if in any city, of the

value of at least one thousand dollars, and if elsewhere, of the value of

at least five hundred dollars. -

Before any such petiton shall be heard, or any permit issued to

such applicant, he shall publish for at least thirty days next prior

thereto, a notice in some newspaper in the town, village, township or

city where such business is located, or if none is published therein,

then in some paper of general circulation in the county, stating the

time and place set by said judge for the hearin of such petition.

The applicant shall be required to prove the truth ulness of each and

every statement contained in such petition, and the state’s attorney

of such county shall, and any other citizen of the county may appear

and cross-examine the witnesses of the applicant, and may introduce

evidence in rebuttal of the evidence oifered by the applicant. If

satisfied that the signatures of such petition were signed by such

persons, and that such petitioners are freeholders or citizens of such

town, village, township, city or ward as above expressed, and that

the statements in such petition are true, the county judge may in

his discretion grant a permit to the applicant to sell intoxicating

liquors for medicinal, ‘mechanical and scientific purposes only; and

such permit shall be recorded upon the journal of the county court.

and a certified copy thereof shall be posted in a conspicuous place

in the store wherein said business is carried on before it shall he _

of any validity. Before such permit shall be of any validity, such
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druggist shall file with the county judge, to be approved by him, a

good and suflicient bond to the ‘state of North Dakota, in the sum

of one thousand dollars, conditioned that such applicant and any

one in his employ will neither use, sell, barter or give away any

_ intoxicating liquors in violation of law, and on violation of the pro

visions of said bond the same shall thereby become forfeited; and

the conviction of said pharmacist or any one in his employ shall be

deemed prima facie evidence of such violation.

Any applicant or any citizen feeling himself aggrieved by the

decisions of the county judge may, within ten days thereafter, upon

filing a bond, made payable to the state of North Dakota, in the sum

of fifty dollars, to be approved by the county judge. conditioned that

he will prosecute the same to a speedy determination, and pay the

costs occasioned by such appeal if the order of the county judge shall

be sustained, prosecute the cause upon appeal to the district court.

The procedure in any case taken on appeal to the district court from

the order of the county judge shall be as prescribed by article 9 of

chapter 3 of the probate code, so far as applicable, and a statement of

the case with exceptions may be made, signed and certified by the

county judge. If the district court shall find that the county judge

has abused his discretion, it shall have power to cause the county

judge to comply with its judgment, otherwise the order of the county

judge shall be by the district court aflirmed. No appeal shall be

allowed from the order of the district court. If the order of the

county judge shall be reversed, the costs shall be paid by the county.

If at any time there shall be filed with the county judge a petition

stating that any druggist, naming him, who has a permit to sell

intoxicating liquors, is not in good faith conforming to the provisions

of this chapter, verified by the afiidavit of at least one of the petitioners

hereinafter named, and signed by twenty-five reputable men and

twenty-five reputable women, all of whom reside in the town, village,

township, city or ward in which the business of said druggist is car

ried on, requesting that the permit of such druggist be canceled, the

<'O\1I1t_Y judge shall immediately issue an order citing such druggist to

appear before him on a day named, not more than ten days from the

issuing of such order, at which time the question of cancellation of

such permit shall be considered. Such examination shall be con

ducted in the same manner in all respects as herein provided for the

hearing of the original petition for granting such permit, and such

county judge shall, if there are reasonable grounds for believing such

druggist is not in good faith carrying out all the provisions of this

chapter, cancel such permit. An appeal may be had from the decis

ion of such county judge to the district court as herein provided for

appeals from the application for a permit; provided, the permit of

such druggist shall be inoperative till such appeal is finally decided.

If any county udge shall issue a permit to any person not registered

as a pharmacist, or shall knowingly grant the same to a person in the

habit of becoming intoxicated, or not in good faith engaged in the

business of a druggist as a proprietor thereof, he shall be deemed

guilty of a misdemeanor, and upon conviction shall be punished by a

tine of not less than five hundred dollars nor more than one thousand

dollars; and if any person shall sign a petition, as provided herein. of

any applicant known by such person to be in the habit of becoming

intoxicated, or not in good faith engaged in the business of a drug

gist, he shall be deemed guilty of a misdemeanor. and upon convic
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tion shall be punished by a fine of not less than fifty nor more than

one hundred dollars. Before the petition of a druggist for a permit

to sell intoxicating liquors shall be heard by the county judge the

applicant shall pay a fee of five dollars to the county judge, who shall

pay the same into the county treasury‘ on or before the first day of the

following month for the benefit of the general revenue fund.

§ 7696. Physician may prescribe, under what conditions.

Any physician who is lawfully and regularly engaged in the practice

of his profession as a business, and who, in case of actual need, shall

deem any intoxicating liquors necessary for the health of his patients,

may give such patient a written or printed prescription therefor,

stating in said prescription the particular disease for which it is given,

01‘ may administer the same himself; but no such prescription shall

be given or liquors administered, except in cases of actual need, an.d

when, in his judgment, the use of intoxicating liquors is necessary.

And every physician who shall give such prescription or administer

such liquors in violation of this chapter, and every physician who

shall give to or write for any person a prescription for intoxicating

liquors for the purpose of enabling or assisting any person to evade

any of the provisions of this chapter, or for the purpose of enabling

or assisting any person to obtain any intoxicating liquors for use as

a beverage, or to be sold or disposed of in any manner, in violation of

the provisions of this chapter, shall be deemed guilty of a misde

meanor. and upon conviction thereof. shall be punished by a fine of

not less than three hundred, nor more than eight hundred dollars,

and by imprisonment in the county jail not less than thirty days nor

more than six months.

7596. Druggist sale regulated. Affidavits. Oaths.

Blanks furnished. Sales recorded. Penalty. Any druggist

having a permit to sell intoxicating liquors under the provisions of

this chapter, may sell the same only by himself in person, or by a

clerk who is a registered pharmacist or assistant pharmacist under the

laws of this state, for medical purposes only, upon the printed or

written aflidavit of the applicant, setting forth the particular medical

purposes for which such liquor is required, the kind and quantity

desired; that it is necessary and actually needed for the particular

purpose, by the patient to be named; and that it is not intended for a

beverage, nor to sell or give away; that the applicant is over twenty

one years of age; which aflidavits shall be in the following form and

subscribed by the applicant in ink:

No . . . . . . . . . . . . . . . . Date, . . . . . . . . . . . . . . . . . . . . . . .

State of North Dakota, _
(‘ounty of . . . . . . . . . . . . S5’

I, the undersigned, do solemnly swear that my real name is

. . . . . . . . . . . . . . . . . . . . . . . . . . . ..;that I resideat..................

county. state of . . . . . . . . . . . . . . . . . . . . ', that . . . . . . . . . .of . . . . . . . . . . . .

is necessary and actually needed by . . . . . . . . . . . . . . . . .to be used as a

medicine for the disease of . . . . . . . . . . . . . . . . . ; that it is not intended

as a beverage, nor to sell nor to give away, and that I am over twenty

one years of age. I therefore make application to . . . . . . . . . . . . . . .,

druggist, for said liquor.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . Applicant.

Subscribed in my presence and sworn to before me this . . . . . . . .

day of . . . . . . . . . . . . lb’. . .

. . . . . . . . . . . . . . . . . . . . . . . . . . Pharmacist.

g 1!, (‘. no, 1890.

§ 4. 0. 110.1890.
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And such druggist may sell intoxicating liquors for mechanical.

scientific and wine for sacramental purposes only upon the written or

printed affidavit of the applicant, setting forth the particular purpose

for which such liquor is required, the kind and quantity desired, that

it is not intended to be used as a beverage, nor to sell nor to give

away, and that it is intended only for his own use, and that the appli

cant is over twenty-one years of age. Such affidavit shall be in the

following form, and subscribed by the applicant in ink:

No . . . . . . . . . . . . . . . . Date . . . . . . . . . . . . . . . . . . . .

State of North Dakota, %
(‘ounty of . . . . . . . . . . .. SS’

I, the undersigned, do solemnly swear that my real name is

. . . . . . . . . . . . . . . . . . . . . . . ..;that Iresideat. . . . . . . . . . . . . . .. county, state of ................;that..........

of . . . . . . . .is required by myself to be used for . . . . . . . . . . . . pur

poses, to be used for . . . . . . . . . . . . ; that it is not intended for a bev

erage, nor to sell nor to give away, and that. I am over twenty-one

years of age. I therefore make application to . . . . . . . . . . . . . . .. drug

gist, for said liquor.

. . . . . . . . . . . . . . . . . . . . . . . ., Applicant.

Subscribed in my presence and sworn to before me this . . . . . . . . . .

day of . . . . . . ..,18...

. . . . . . . . . . . . . . . . . . . . . . . ., Pharmacist.

And there shall be but one sale and one delivery on any one affida

vit, but no druggist shall permit the drinking on his premises, nor in

any apartment connected therewith and under his control, any of the

intoxicating liquors purchased by aflidavit or otherwise: provided,

such druggist shallvbe permitted to sell any of the liquors mentioned

herein, in quantities not less than one gallon, to any other druggist

within the state holding a permit as provided in this chapter. The

afiidavits provided for in this section shall be made before the phar

macist or assistant pharmacist making sale of such liquors upon

proper printed blanks, which it is hereby made the duty of the county

auditor of the county in which such sales are made to furnish to such

druggist at a cost equal to the actual and necessary outlay made there

for by him. Such blanks shall be in series of 100 each. numbered

from 1 to 100 consecutively, and bound in book form, each

series being of uniform style throughout, except that no two blanks

of the same series shall be of the same number. It shall be the duty

of the county auditor to indorse each such book with the date of

delivery and to whom made. to si n such indorsement and attest to

the same with his oificial seal, an to keep two exact printed copies.

except as to numbers, of the blanks of each series, one of which shall

be filed in his office and one in the oflice of the county jud e: he shall

also keep a record of the series, and of the number of eac 1 series. of

such blanks furnished to each druggist, and shall, within ten days

- after the same are delivered to such druggist, file a copy thereof.

together with a copy of the blank affidavits, in the ofiice of the county

judge of his county. For such services the county auditor shall be

entitled to a fee of twenty-five cents for each series of blanks so

furnished to be paid by the druggist obtaining such blanks.

All pharmacists and assistant pharmacists are hereby empowered to

administer oaths for the purposes of this chapter, and no such affida

vit shall be received by any pharmacist or assistant pharmacist until

1338



Prohibition. PENAL CODE. § 7596

it shows on its face that it has been properly subscribed and sworn

to by the applicant. The aflidavits provided for in this section shall

be retained by the druggist in the original book form, and on or before

the first day of each month shall, together with the afiidavit of such

druggist that the liquors therein mentioned are all the intoxicating

liquors sold by him during the month, except the liquors sold to

other druggists, be filed in the ofiice of the county judge who issued

his permit, where they shall be safely kept for the period of two years

from the date of filing. Before said afiidavits shall be received or

filed by said county judge, he shall make strictiexamination of the

copies of affidavits and record of numbers thereof furnished him by

the county auditor, and ascertain whether such druggist has returned

all affidavits furnished him in blank by the county auditor; and if

any such aifidavit or blank is missing, said county judge shall require

such druggist to file instead thereof his affidavit showing as near as

he can what has become of such aflidavit or blank. And any person.

having a permit to sell intoxicatin liquors under the provisions of

this chapter, shall each month, at t e time he files the afiidavit herein

provided for, also file with the county judge an affidavit setting forth

the amounts and kinds of liquors, as nearly as can be done, which

such person or firm of which he is a member has on hand on the day

such affidavit is made, as well as the amounts and kinds of liquors he

has purchased or procured during the preceding month and the name

or names of the persons, companies or corporations and their place of

doin business, from whom, and the dates on which such liquors were

pure ased or procured.

For each series of affidavits filed under the provisions of this chap

ter, the county judge shall collect one dollar and fifty cents from the

druggist filing the same. or the proportionate part thereof for the num

ber filed, which shall be paid by him on the first day of each month

into the county treasury for the benefit of the general county fund.

The county judge shall receive no fees for his services under this

chapter, except a salary of fifteen dollars per annum for each one

_ thousand inhabitants in such county, the number to be determined

by the last census return of such county, but in no case shall such

salary exceed in the aggregate the sum of one thousand dollars per

annum, to be paid by the county commissioners as other salaries.

Every person, whose affidavit so made for the purpose of obtaining

intoxicating liquors shall be false in any material matter, shall be

deemed guilty of perjury, and is punishable by imprisonment in the

penitentiary not less than one and not exceeding two years, or in

the county jail not less than six months.

Any person who shall subscribe any name or character other than

his own name to any afiidavit for the purpose of obtaining intoxicat

ing liquors as provided herein. shall be deemed guilty of forgery in

the fourth degree, and punished therefor by imprisonment in the

penitentiary not exceeding two years and not less than one year.

Any person who shall sell or furnish any intoxicating liquors so

obtained by him upon aflidavit or certificate, to others as a beverage.

or shall use the same as a beverage, shall be deemed guilty of a mis

demeanor, and upon conviction thereof shall be punished by a fine of

not less than one hundred nor more than five hundred dollars, and by

imprisonment in the county jail not less than thirty nor more than

ninety days. Every such druggist shall keep a book wherein shall

be recorded, daily, all sales of intoxicating liquors made by him or
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his employees, showing the name and residence of the purchaser, the

kind and quantity of the liquors sold, the purpose for which it was

sold. and the date of the sale. Such record and affidavit shall be

open for the inspection of the public at all reasonable times during

business hours, and any person so desiring may‘ take memoranda or

copies thereof.

§ <-. 1|». l.\$'0. § 7697. False afiidavit. Otherviolations. Penalties. Any

druggist or pharmacist, or assistant pharmacist in his employ, who

shall fail or neglect to make and keep a record as herein provided of

any intoxicating liquors by him sold before the same are delivered,

or shall refuse any person an examination of such records or the tak

ing of memoranda or copy therefrom at any time during business

hours; or who shall sell, barter or give away any such liquors at any

place not designated in his permit, or upon any affidavit other than

those herein provided; or shall make any false aflidavit as to any

sales made by him or his employees, or shall fail to sign the certifi

cate to the signature of any applicant for such liquor prior to the

delivery thereof, or shall sign any false certificate to any such affi

davit. or shall mutilate or remove any affidavits from the book to him

issued as aforesaid; or shall fail to return the same as hereinbefore

provided: or shall sell any intoxicating liquor to any person whom he

has reason to believe desires the same to use as a beverage, or sell

liquor when he has reason to believe the liquor sold is not a remedy

for the ailment described in the affidavit therefor; or shall sell, barter

or give away any intoxicating liquors to any minor. any person under

the influence of liquor or who is in the habit of becoming intoxicated,

or who shall allow such liquor sold as a medicine or otherwise, to be

drunk on his premises, or premises under his control; or in any other

manner omit any act required of him herein, or violate any of the

provisions of this chapter, shall be guilty of a misdemeanor. and upon

conviction thereof shall be fined not less than two hundred nor more

than one thousand dollars, and be imprisoned in the county jail not

less than ninety days nor more than one year, and shall forfeit his

permit issued under the provisions of this chapter, and his right to

obtain a permit within five years next thereafter; and in all cases

when forfeitures are provided under the provisions of this chapter.

the court shall declare the same on rendering judgment in the action.

ee,.-..1|_<».1~‘.m. § 7698. Intoxicating liquors defined. All spirituous. malt.

§ ,_ f.‘_"';§f',,.,,_-,_ vinous, fermented, or other intoxicating liquors or mixtures thereof,

by whatever name called, that will produce intoxication, or any

liquors or liquids which are made, sold or offered for sale as a bever

age and which shall contain coculus indicus, copperas, opium, cayenne

pepper. picric acid, Indian hemp, stryclmine, tobacco, darnal seed,

extract of logwood. salts of zinc. copper or lead, alum or any of its

compounds, methyl alcohol or its derivations, amyl alcohol or any

extract or compound of any of the above ingredients, shall be con

sidered and held to be intoxicating liquors within the meaning of this

chapter; provided, that fermented and alcoholic liquors and mixtures

thereof shall not be deemed intoxicating if they contain less than two

per per cent of alcohol by volume.

.=s T.t‘. |10.1.\w. § 7699. Life of permit to sell liquors. A permit to sell in

H ,_ ,",‘_"‘7I§f',,_,,_-,_ toxic-sting liquor under this chapter shall continue in force until the
i same is revoked for cause, unless sooner forfeited under the provisions

of this chapter; provided, however, that if at any time the number of

freeholders and reputable women who signed the petition of the
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applicant shall fall below the number required by law by removal

from the state, county, city or town, or by death, or at the end of any

year, by withdrawal of their names from the,petition, then the life of

said permit shall expire, unless a new petition containing a sufficient

number of qualified freeholders and reputable women to bring the

entire number up to the requirements of an original petition as pro

vided in section 7594 of this chapter, shall be within three days from

the time of such withdrawals, filed anew‘ in the otfice of the county

judge; provided, further, however, that within fifteen days prior to \

the expiration of each year during the life of the permit, the appli

cant must obtain from the county judge and post with said permit a

certificate stating that the application upon which said permit was

issued continues to possess the requisite attributes of an original

application.

§ 7600. Duty ofall peace oficers to apprehend and notify.

It shall be the duty of every sheriff, deputy sheriff, constable, ma'yor,

marshal, police judge and police otficer of any city or town having

notice or knowledge of any violations of the provisions of this chap

ter, to notify the state’s attorney of the fact of such violation and to

furnish him the names of any witnesses within his knowledge by

whom such violation can be proven. If any such otficcr shall fail to

comply with the provisions of this section, he shall upon conviction

be fined in any sum not less than one hundred nor more than five

hundred dollars; and such conviction shall be a forfeiture of the otfice

held by such person; and the court before whom such conviction is

had shall, in addition to the imposition of the fine aforesaid, order

and adjudge the forfeiture of his said oflice. For a failure or neglect

of official duty in the enforcement of this chapter, any of the city or

county officers herein referred to may be removed by civil action.

_ 601. Duty of state’s attorney. Seizure and arrests.

Authority of justices of the peace. If the state-’s attorney of

any county shall be notified by any ofiicer or other person or be

cognizant himself of any violation of any of the provisions of" this

chapter, it shall-be his duty forthwith diligently to inquire into the

facts of such violation and for such purpose he is hereby authorized

and required to issue his subpoena for such person or persons as he may

have reason to believe have any information or knowledge of such

violation, to appear before him at a time and place designated in such

subpmna, then and there to testify concerning any violation of this

chapter; said subpoena shall be directed to the sherifl’ or any constable of

the county, and shall be served and retumed to such state’s attorney in

the same manner as subpoenas are served and returned in criminal

cases. Each witness shall be sworn by the state’s attomey to testify

the truth, the whole truth and nothing but the truth, and true answer

make to all questions which may be propounded to him by such

state’s attorney touching any violation of the provisions of this

chapter. The testimony of every such witness shall be reduced to

writin and signed by such witness, as in the taking of depositions

in civi cases. For all purposes in this section the state’s attorney is

hereby authorized and empowered to administer oaths or aflirmation

to all witnesses, and shall have power to punish any witness for con

tempt for or on account of any disobedience of a subpcena, a refusal

to be swom or answer as a witness, or to sign his testimony, and may

compel the attendance of witnesses by attachment in the same man

ner and with like effect as provided in the code of civil procedure.

§ .~, 0. 110. cw.

§ 9. C. 110. l“.Ki.
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If the testimony so taken shall disclose the fact that an offense has

been committed against any of the provisions of this chapter, the

state’s attorney shall forthwith file such statement, together with his

information against the person having committed the otfense, in some

court of competent jurisdiction, and such statement or testimony,

together with the information of such state’s attorney when verified

by him on information and belief, shall have the same effect as if

such information had been verified positively. And thereupon a war

rant shall issue for the arrest of the person or persons named in such

information, as in other criminal actions, and in addition thereto, shall

command the ofiicer to whom it may be directed to seize and take into

his custody any and all intoxicating liquors, vessels and bottles con

tainin the same, which he may find in such person’s possession, and

safely eep the same, subject to the order of the court; provided, the

sworn statement of the witness or witnesses, as hereinbefore pro

vided, and the information filed by the state’s attomey shall particu

larly describe the property to be seized and the place where kept",

and if upon the trial of such person he shall be convicted of the vio

lation of any of the provisions of this chapter, the court shall order

as a part of the judgment, in addition to the penalty herein pro

vided, that the ofiicer having the custody thereof shall publicly

destroy all such property used and employed for such illegal purpose:

provided, the court shall find and adjudge the property so seized was

being used and employed by the defendant for such illegal purposes;

provided, further, that when the state’s attorney has been notified in

writing under oath, giving the name of the person violating the Law,

the place where the unlawful business is carried on and the names of

the witness or witnesses by whom the afliant believes that the facts

can be proven, and the state’s attorney shall fail, ne lect or refuse to

' make an investigation, then the afliant may rnakeatfi avit before some

§ 11!. \'. l1ll,1i\9U.

justice of the peace of the township, city or county wherein the crime

has been committed, giving the name of the violator of the law, the

location of the place and the names of the witnesses by whom he

believes the offense can be proved, and it shall be the duty of such justice

of the peace, and he is hereby empowered with authority to issue his

subpoena for the witnesses named or any other witnesses whose names

shall be made known by the first witnesses subpcsnaed. Such sub

].-oena shall be directed to any sheriff or constable of the county, or

marshal or policeman of any city or town in the county, for service

and return according to law. Such justice of the peace shall have

power to fine for contempt and may compel the attendance of wit

nesses by attachment, and shall have all the powers for securing and

taking the testimony of witnesses heretofore in this section given to

the state's attorney. VVhen the evidence is taken by the justice of

the peace and reduced to w1'iting, if it should show that a crime has

been committed, it shall be certified to the state’s attorney by the

justice of the peace taking the same, and it shall be the duty of the

state’s attorney on the receipt of such evidence to file forthwith his

lIlf0l'IIl1?.lLlOIl in the same manner as if the evidence had been taken by

himse .

§ 7602. Information to be filed. Trial. Penalty if found

guilty. If the statement of any witness so taken before the states

attomey or a justice of the peace, as in the last section provided, shall

disclose the fact that intoxicatin liquors are being kept for unlawful

sale or purpose, or are being solcl by an unknown person or persons,
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particularly describing such unknown person or persons, contrary to

the provisions of this chapter, at any place, particularly describing;

the place to be searched and the property to be seized, as hereinafter

provided, within such county, it shall be the duty of such state’s

attorney to file forthwith his information, together with such state

ments, with some magistrate of the county having jurisdiction, against

such place and the unknown keepers thereof, which information, when

verified by such state’s attorney upon information and belief, together

with'such statements as aforesaid, shall have the same efiect as if

such information had been sworn to positively; and thereupon a

warrant shall issue, directed to the proper oflicer, commanding him

to search the premises described in the information and to seize all

intoxicating liquors and a‘ll vessels and bottles containing the same,

and arrest the keeper or keepers thereof, and said person or persons

.50 arrested shall be examined and tried in the manner prescribed by

law for the examination and trial of persons charged with an indict

able olfense, and if upon trial are found guilty shall be fined for the

first offense not less than two hundred nor more than one thousand

dollars, and be imprisoned in the county jail not less than ninety

days nor more than one year; and for the second and every successive

otfense be punished by imprisonment in the penitentiary not exceed

ing two years, and not less than one, and the court before whom such

conviction may be had shall also order all the property seized by the

-officer as aforesaid to be publicly destroyed; provided, said court shall

also find and adjudge such property was being used by the defendant

at the time of such search and seizure for the purpose of unlawfully

selling or bartering intoxicating liquors.

§ 7603. Fees, how paid. Officers shall receive the same fees

and mileage for serving subpoenas issued by the state’s attorney and

justices of the peace under the provisions of this chapter as provided

in criminal cases, and witnesses shall receive the same fees for attend

ance as provided for witnesses in cases before justices of the peace.

Such fees shall be certified to the board of county commissioners by

the state’s attorney or justice of the peace, and paid by the county as

witness fees for attendance before a grand jury. All witnesses shall

attend upon the state’s attorney or justice of the peace in pursuance

to his subpoena, without the payment of any fees in advance. For

every conviction under this chapter there shall be allowed an attor

ney’s fee of ten dollars upon each count upon which the defendant

shall be convicted, and the same shall be taxed as costs in the case, to

be paid into the county treasury as hereinafter provided. If any pros

ecution begun by the state’s attorney, the attorney general or his

-assistants, or by a citizen with the written consent or approval of the

.state's attorney or attorney general, under the provisions of this chap

ter, shall fail, the costs of such prosecution, unless otherwise specified

herein, shall be paid by the county in which such prosecution or

action was begun.

§ 7604. State’s attorney to prosecute. Fines a special

fund. Attorney general may prosecute. It shall be the duty

of the state's attorneys diligently to prosecute any and all persons

violating any of the provisions of this chapter, in their respective

counties, and to bring suit upon all bonds or undertakings forfeited,

immediately after the happening of such forfeitures, to recover the

penalty, and to pay all money so collected, as herein provided, into

the treasury of said county, and take the receipt of the treasurer

§11.c.110.1*90.

§12, c.110. l.>~‘90.

am‘<l.
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therefor; it shall be the duty of said treasurer to credit said money

temporarily, to a special fund, to be desi nated as the liquor prosc

cution fund, to be disposed of as hereina ter provided. Said state's

attorney is hereby empowered to draw his warrants, in each case sep

arately, upon such fund to pay the expenses actually and necessarily

incurred by him in securin testimony for and enforcing the pro

visions of this chapter; provi ed, however, that no treasurer shall pay

any of said warrants so drawn by the state’s attorney as aforesaid, un

til he files with such treasurer an itemized statement of such expenses

in each and every case, duly verified by himself to the effect that the

same were actually and necessarily incurred to promote the ends

above expressed, and that the same have not been paid. Said treas

urer shall by proper entries upon his books‘, specifically designate the

action in which such money is received and paid out, and any net

balance remaining in each action, after the payment of the necessary

expenses incurred in said action, shall be by such treasurer passed to

the credit of the school fund as provided by law. If any state’s attor

ney shall fail, neglect or refuse to perform faithfully any duty im

posed upon him by this chapter, he shall be deemed guilty of a mis

demeanor, and upon conviction thereof shall be fined in any sum not

less than one hundred nor more than five hundred dollars and be

imprisoned in the county jail not less than thirty nor more than

ninety days; and such conviction shall operate as a forfeiture of his

office, and the court before whom such conviction may be had shall

order and adjudge such forfeiture of oflice in addition to the fine

imposed as herein provided. And whenever the state’s attorney shall

be unable, or shall neglect or refuse to enforce the provisions of this

chapter in his county, or for any reason whatever the provisions of

this chapter shall not be enforced in any county, it shall be the duty

of the attorney general to enforce the same in such county, and for

that purpose he may appoint as many assistants as he shall see fit.

and he and his assistants shall be authorized to sign, verify or file

all such complaints, informations, petitions and papers as the stat/e’s

attorney is authorized to sign, verify or file, and to do and to perform

any act that the state’s attorney might lawfully do or perform; and

for such services he or his assistant shall receive a fee of ten dollars

upon each count upon which the defendant shall be convicted, to be

taxed and collected in the same manner, except that in all cases when

there shall be a conviction, and the attorne ’s fees as provided for in

this chapter shall not be paid by the de endant within one month

after his release from jail, the county where such conviction is had

shall then become liable to the attorney general or his assistant pros

ecutin such case for a fee of ten dollars upon each count upon which

the de endant shall have been convicted.

§ 7605. Place of sales a nuisance. To be abated. Liquors

destroyed. Presumptions. Process. Procedure. Penal

ties. All places where intoxicating liquors are sold, bartered or given

away, in violation of any of the provisions of this chapter, or where

persons are permitted to resort for the purpose of drinking intoxi

cating liquors as a beverage, or where intoxicating liquors are kept

for sale. barter or delivery in violation of this chapter. are hereby

declared to be common nuisances; and if the existance of such nui

sance is established. either in a criminal or equitable action. upon the

judgment of a court or judge having jurisdiction. finding such place

to be a nuisance, the sheriff, his deputy or undersheriff or any con
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stable of the proper county or marshal of any city where the same is

located, shall be directed to shut up and abate such place, by taking

possession thereof. if he has not already done so under the provisions

of this chapter, and by taking possession of all such intoxicating

liquors found therein together with all signs, screens, bars, bottles,

glasses and other property used in keeping and maintaining such nui

sance, and such personal property so taken possession of shall, after

judgment, be forthwith publicly destroyed by such officer. and the

owner or keeper thereof shall, upon conviction be adjudged guilty of

maintaining a common nuisance, and shall for the first otfense be

punished by a fine of not less than two hundred nor more than one

thousand dollars, and by imprisonment in the county jail not less than

ninety days nor more than one year, and for the second and every

successive offense be punished by imprisonment in the penitentiary

not exceeding two years and not less than one; and said ofiicer abating

such nuisance shall securely close said building, erection or place

where such nuisance was located, as against the use or occupation of

the same for saloon purposes, and keep the same securely closed for

the period of ‘one year (unless sooner released as hereinafter provided),

and any person breaking open said buildin , erection or place or using

the premises so ordered to be closed, shall %)B punished for contempt,

as hereinafter provided. in case of violation of injunctions; provided.

however, that when leasehold premises are adjudged to be a nuisance,

the owner thereof shall have the right to terminate the lease by giv

ing three days’ notice thereof, in writing, to the tenant, and when this

is done the premises shall be turned over to the owner upon the order

of the court or judge. But the release of the property shall be upon

condition that the nuisance shall not be continued, and the return of

the property shall not release any lien upon said property occasioned

by any prosecution of the tenant. If the owner appears and pays all

costs of the proceedin s and files a bond with sureties to be approved

by the clerk in the ful value of the property to be ascertained by the

court or judge, conditioned that he will immediately abate said nui

sance and prevent the same from being established or kept therein

within the period of one year thereafter, the court, or in vacation the

judge may, if satisfied of his good faith, order the premises taken and

closed under the order of abatement to be delivered to said owner,

and said order of abatement canceled so far as the same may relate

to said property, and if the proceeding is an -action in equit and

bond is given and costs therein paid before judgment and order of

abatement, the action shall be thereby abated; provided, however,

that the release of the property under the provisions of this section

shall not release it from any judgment, lien or penalty or liability to

which it may be subject under any other statute or law.

The attorney general, his assistant, state’s attorney, or any citizen

of the county where such nuisance exists or is kept or is maintained.

may maintain an action in the name of the state to abate and

perpetually enjoin the same. The injunction shall be granted at the

commencement of the action in the usual manner of granting injunc

tions, except that the aflidavit or complaint or both, may be made by

the state’s attorney, attomey general or his assistant upon information

and belief; and no bond shall be required; and if an affidavit shall be

presented to the court or judge, stating or showing that intoxicating

liquor, particularly describing the same, is kept for sale, or is sold,

bartered or given away on the premises, particularly describing the
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same, where said nuisance is- located contrary to law, the court.

or judge must at the time of granting the injunction issue his warrant

commanding the oflicer serving said writ of injunction, at the time of

such service to search diligently the premises and carefully invoice

all the articles found therein, used in or about the carrying on of the

unlawful business, for which search and invoicing said ofiicer shall

rcccive the sum of ten dollars in addition to the fees now allowed by

law for serving an injunction. If such officer upon such search shall

tind upon such premises any intoxicating liquor or liquors of any

kind, he shall take the same into his custody and securely hold the

same to abide the final judgment in the action (the expenses for such

holding to be taxed as part of the costs in the action): and such

officer shall also take and hold possession of all personal property

found on such premises, and shall take and hold possession of such

premises and keep the same closed until such final judgment.

The finding of such intoxicating liquor or liquors on such premises

shall be prima facie evidence of the existence of the nuisance com

plained of. Any person violating the terms of any injunction granted

in such proceedings shall be punished for contempt, ‘for the first

offense by a fine of not less than two hundred nor more than one

thousand dollars, and by imprisonment in the county jail not less

than ninety days nor more than one year, and for the second and

every successive offense of contempt by imprisonment in the peniten

tiary not exceeding two years and not less than one in the discretion

of the court or judge thereof. In case judgment is rendered in favor

of the plaintiff in any action, brought under the provisions of this

section, the court or judge rendering the same shall also render judg

ment for a reasonable attorney’s fee in such action in favor of the

plaintiff and against the defendants therein; which attorney's fee

shall be taxed and collected as other costs therein, and when collected

paid to the attorney or attorneys of the plaintiff therein; provided, if

such attorney is the state’s attorney such attorney's fee shall be paid

into the county treasury as in section T603 provided. In contempt

]'roceedings arising out of the violation of any injunction granted

under the provisions of this chapter the court, or in vacation the

j udgc thereof, shall have the power to try summarily and punish the

|-art y or parties guilty as required by law. Process shall run in the

name of the state of North Dakota. The affidavits upon which the

attachment for contempt issues shall make a prima facie case for the

st ate.

The accused may plead in the same manner as to an information or

indictment, in so tar as the same is applicable. Evidence may be

oral or in the form of aflidavits, or both; the defendant may be re

quired to make answer to interrogatories, either written or oral, as in

the discretion of the court or judge may seem proper: the defendant

shall not necessarily be discharged upon his denial of the facts stated

in the moving papers; the clerk of the court shall upon the applica

tion of either party. issue subpoenas for witnesses, and except as above

set forth. the practice in such contempt proceedings shall conform as

nearly as may be to that adopted by the ninetieth rule of the supreme

c0\11"t of the l'nitcd States for proceedings in equity in the circuit

courts. '

§ 7606. Liability for causing intoxication. Every person

who shall by the sale, barter or gift of intoxicatin liquors cause the

intoxication of any other person or persons shal be liable for and
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compelled_to pay a reasonable compensation to any person who may

take charge of and provide for such intoxicated person, and five

dollars a day in addition thereto for every day such intoxicated person

shall be kept in consequence of such intoxication, to be recovered by

civil action in any court having jurisdiction.

§ 7607. Right of action. Injured party. Every wife, child,

parent. guardian or employer or other person who shall be injured in

pcrson or property or means of support, by any intoxicated person,

or in consequence of intoxication. habitual or otherwise. of any person,

such wife, child, parent or guardian or employer shall have a right of

action, in his or her own name, against any person who shall by sell

ing. bartering or giving away intoxicating liquors, have caused the

intoxication of such person, for all dama es actually sustained as well

as for exemplary damages; and a marrie woman shall have the right

to bring suits, prosecute and control the same and the amount re

covered. the same as if unmarried: and all damages recovered by a

minor under this act shall be paid either to such minor, or his or her

parent. guardian or next friend, as the court shall direct: and all suits

for damages under this chapter shall be by civil action in any of the

courts of this state having jurisdiction thereof.

§ 7608. Clubhouse prohibited. Penalty. Every person

who shall, directly or indirectly, kccp or maintain, by himself or by

associating or combining with others, or who shall in any manner aid,

assist or abet. in keeping or maintaining any clubroom or other place

in which any intoxicating liquor is received or kept for the purpose

of use. gift. barter or sale as a beverage, or for distribution or divi

sion among the members of any club or association by any means

whatever: and cvcry person who shall use, barter, sell or give away

or assist or abet another in bartering, selling or giving away, any

intoxicating liquors so received or kept, shall be deemed guilty of a

misdemeanor, and upon conviction thereof shall for the first oifense

be punished by a finc of not less than three hundred nor more than

one thousand dollars. and by imprisonment in the county jail not less

than ninety days nor more than one year, and for every successive

offense be punished by imprisonment in the penitentiary not to

exceed two years and not less than one.

§ 7609. Evasions deemed unlawful. The giving away of

intoxicating liquor or any shifts or device to evade the provisions of

this chapter, shall be deemed an unlawful selling within the provi

sions of this chapter.

§ 7610. Fines and costs constitute liens. Proviso. All

fines and costs assessed against any person or persons for any viola

tion of this chapter. shall be a lien upon the real estate of such person

or persons until paid: and in case any person or persons shall let or

lease any building or premises or shall permit the same to be used

and occupied for the sale of intoxicating liquor, contrary to the pro

visions of this chaptcr. the premises so leased and occupied shall be

subject to a lien for and may be sold to pay all fines and costs assessed

against any such occupant for any violation of this chapter; and such

lien may be enforced by civil action in any court having jurisdiction;

provided, that the person against whom such fines and costs are

assessed shall be committed to the county jail until such fines and costs

are paid; provided, that no imprisonment for nonpayment of fines and

costs shall exceed the period of six months.

§1.'».<-.11o.1>9o.
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§ 761 1. State’s attorneys advise county judge. Informer

protected. VVhenever application is made to the county judge for

a permit to sell intoxicating liquors under the provisons of this chap

ter. he shall notify the state's attorney thereof. and thereupon such

state’s attorney shall appear and advise with said county judge, with

reference to the issuing of said permit and the approval of the bond

No person who shall inform of ofl’enses under this chapter. or make

complaint thereof, shall be liable for the costs incurred in such prose

cution, unless the court or jury trying the case shall find and deter

mine that such prosecution was malicious and without probable cause.

§ 7612. Assistance for state’s attorney. Any citizen may

employ an attorney to assist the state’s attomey to perform his duties

under this chapter, and such attorney shall be recognized by the

state’s attorney and the court as associate counsel in the proceedings.

and no prosecution shall be dismissed over the objections of such

associate counsel until the reasons of the state-’s attorney for such dis

missal, together with the objections thereto of such associate counsel.

shall have been filed in writing, argued by counsel and fully consid

ered by the court.

§ 7613. Speedy judgment to be rendered. Exception.

The court whose duty it shall be to render judgment in any action or

proceeding growing out of a violation of the provisions of this chap

ter. shall immediately upon the conviction of the defendant render

judgment; provided, that for prudential reasons and for the ordinary

purposes of perfecting an appeal, judgment and sentence may he

suspended for a period not exceeding thirty days, and then only upon

the court or judge thereof entering in a public docket to be kept for

that purpose, in his own handwriting, the cause of such suspension.

§ 7614. Form of pleading. Presumptive evidence. Gov

ernment receipt. In prosecutions under this chapter by indict

ment or otherwise, it shall not be necessary to state the kind or quan

tity of liquor sold or kept for sale, and shall not be necessary to de

scribe the place where sold or kept for sale, except in prosecutions for

keeping and maintaining a common nuisance, and in p1'0cee(lin;_rs for

enjoining the same, or when a lien is sought to be established against

the place where such liquors are illegally sold or kept for sale: and it

shall not be necessary in the first instance for the state to prove that

the party charged did not have a permit to sell intoxicating liquors

for the excepted purposes; and in any prosecutions for the second or

subsequent offense, it shall not be requisite to set forth in the infor

mation or aflidavit or indictment the record of the former conviction.

but it shall be suflicient briefly to allege such conviction: and in all

cases the person or persons to whom such intoxicating liquors shall

have been sold in violation of this chapter shall be competent wit

nesses to prove such fact or any other fact tending thereto; and the

members, shareholders or associates in any club or association shall

be competent witnesses to prove any violation of the provisions of

this chapter or any fact tending t-hereto. In actions or proceedings

for the abatement of nuisances under this chapter evidence of tllc

general reputation of the place designated in the complaint shall ly

admissible for the purpose of proving the existence of such lllliSflI1(‘r,

and in all cases, other than those when intoxicating liquor is lawfully

sold by virtue of the provisions of this chapter, the fact that any per

son engaged in any kind of business has or keeps posted in or about

his place of business a receipt or stamp showing payment of the
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special tax levied under the laws of the United States upon the busi

ness of selling distilled, malt or fermented liquor, or the holding of a

license from the government of the United States in the name of any

person, persons or corporation to sell intoxicating liquor shall be held

and deemed prima facie evidence against such person, persons or cor

poration, that he or they or'it are keeping for sale and selling intox

icating liquors contrary to law. And upon trial of every indictment,

information or contempt proceedings for a violation of the provisions

of this chapter, proof of the finding of intoxicating liquor in the pos

session of the accused, in any place except his private dwelling house

or its dependencies, or in such dwelling house if the same is a tav

ern, store. public eating house, grocery or other place of public resort,

or in unusual quantities in the private dwelling house or its depend

encies of any person keeping a tavern, store, public eating house,

grocery or other place of public resort, unless in the possession of

one legally authorized to sell the same, shall be received and acted

upon by the court or judge as presumptive evidence that such liquor

was kept for sale contrary to the provisions hereof. No person shall

be excused from testifying touching any offense committed by another

against any of the provisions of this chapter by reason of his testi

mony tending to criminate himself (the witness), but the testimony

given bysuch person shall in no case be used against him.

§ 7615. Gourt’s duty. Special charge to grand jury. It §"-ac-110. 1:90

shall be and is hereby made the duty of all courts of this state before

whom a grand jury is summoned, to charge such grand jury especially

concerning this chapter, and direct said jury to inquire particularly

of all violations of any of its provisions.

§ 7616. When drugg-ist prohibited from selling liquor §2i.¢,1w.1s9o.

upon any terms. VVhenever the father, mother, brother, sister,

wife, husband or guardian or any relative of any person shall notify

any druggist that such person, naming him, is in the habit of becom

ing intoxicated, and shall forbid said druggist from sellin , bartering

or giving to such person any intoxicating liquors, it s all be un

lawful for any such druggist, after such notice, to let such person

have any intoxicating liquors upon any terms or conditions Whatever.

Any druggist who shall violate the provisions of this section shall be

deemed guilty of a misdemeanor, and upon conviction thereof shall

be fined in any sum not less than one hundred nor more than five

hundred dollars, and shall be imprisoned in the county jail not less

than thirty (lays nor more than six months.

§ 7617. Treating minor, penalty for. The treating or giv- §25,c.11o.1s90.

ing of any intoxicating liquors to any minor by any person other than

the father, mother or guardian of such minor or any physician for

medical purposes, shall be unlawful, and any person violating the pro

visions of this section shall for the first offense be deemed guilty of a

misdemeanor. and for the second and each succeeding offense be

deemed guilty of a felony, and upon conviction thereof shall be pun

ished thercfor as provided for unlawfully selling intoxicating liquors.

§ 7618. Liability of common carrier} Any officer, agent or §2s,e.110.1seo.

employee of a railroad company, express company or other common

carrier who shall within this state knowingly receive, carry or deliver

any intoxicating liquors to or for any person to be sold in violation

of this chapter, shall be deemed guilty of a misdemeanor, and on con

viction thereof shall be fined not less than one hundred nor more
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§§ 7619—7621
PENAL CODE. Prohibition.

§ 27,1-.110,1@90.

§ Z3, 0. l10.1>‘.?0.

§ 30, c.1l0.1.~t\0.

than five hundred dollars and be imprisoned in the count _v jail not

less than thirty nor more than sixty days.

§ 7619. Bonds forfeited. Actions and liabilities thereon.

In case any person has been arrested for any violation of this chapter

and given a bond and the bond has been forfeited, and before the

determination of the action on the bond the defendant has been

surrendered to the sheriff by his bondsmen, the defendant shall stand

committed until all costs to that date accrued on the criminal action

are paid; and if he fails to pay the same the bondsnien arc required

to pay such costs in addition to the costs of the action on the bond

and a reasonable attorney’s fee, to be fixed by the court. for the

prosecution of both the criminal charge and the action on the bond:

provided, that no defendant shall be imprisoned for a longer period

by virtue of this section than is prescribed for the first ofi'en.'~:e

in section 7602 of this chapter.

§ 7620. Penalty for neglect of duty of attorney, judge

or auditor. Every state-’s attorney, county auditor or county judge

who shall neglect or refuse to perform any duty required of him

under this chapter, the punishment for \vhich‘is not hereinbefore

provided by this chapter, shall be deemed guilty of a misdemeanor,

and upon conviction shall be punished by a fine of not less than five

hundred nor more than one thousand dollars, and in addition ther--to

shall forfeit his right longer to hold his office. and the court before

whom such conviction is had shall order and adjudge such forfeiture.

§ 7621. Payments for liquor void. Exception. All pa_\'_

ments and compensation for intoxicating liquors sold in violation of

this chapter, whether such payments or compensation is in money,

goods, land, labor or anything else whatsoever, shall be held to have

been received in violation of law and against equity and good

conscience, and to have been received upon a valid promise and

agreement of the receiver in consideration of the receipt thereof. to

pay on demand to the person furnishing such consideration the

amount of said money, or the just value of such goods and labor or

other thing. All sales, transfers, conveyances, niortgages, lit'llS,

attachments, pledges and securities of every kind, which either in

whole or in part shall have been made for or on account of intoxica

ting liquors sold in violation of this chapter. shall be utterl_v null and

void against all persons in all cases, and no rights of any kind shall

be acquired thereby, and no action of any kind shall be maintained

in any court in this state for intoxicating liquors or the value thereof,

sold in any other state or country, contrary to the law of said state or

country, or with intent to enable any person to violate any provision

of this chapter; nor shall any action be maintained for the recovery

or possession of any intoxicating liquors or the value thereof. except

in cases when persons owning or possessing such liquor. with lawful

intent may have been illegally deprived of the same. Nothing, how

ever, in this section, shall effect in any way negotiable paper in the

hands of holders thereof i11 good faith for valuable ('OllSl(ll‘l'B.tll >11

without notice of any illegality in its inception or transfer. or the

holder of land or other property, who may have taken the same

in good faith without notice of any defect in the title of the person

from whom the same was taken, growing out of a violation of the

provisions of this chapter, and all evidence given in actions brought

by or against such holders, shall be in no way affected by the

provisions of this chapter.
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§ 7622. Giving liquor to Indian. Every person who Sllitll gm. rt-n. r.

give, barter, sell or in any manner dispose of any intoxicating liqtlnr

to any Indian, shall be guilty of a misdemeanor.

§ 7623. Being intoxicated in public place. Every person § 1:.-.. _

being found intoxicated in any public place is punishable upon §"‘,',',,{-|

conviction before a justice of the peace by a fine of not more than

twenty-five dollars nor less than five dollars, and be committed to

the county jail until such fine is paid, but such imprisonment shall

not exceed one day for every one dollar of the fine.

§ 7624. Selling liquor to pauper. Every person who sells §127. l‘en. 0.

or gives to any person, knowing him to be a pauper or inmate of any

poorhouse or almshouse. any strong or spirituous liquor or wine.

without authority from the superintendent or physician of such poor

house or- almshouse, is punishable by. a fine of twenty-five dollars.

§ 7626. Selling liquors on boat, Sunday. Every master or § '-21'. 1'»-L (‘

other person engaged in navigating any steamboat, who allows any

liquors mentioned in the last section to be sold on his boat on Sun

day, while stopping at any wharf, landing, city or town in this state.

is guilty of a misdemeanor.

I‘:-n.

CHAPTER 64.

SELLING AND S.\IOl(ING OPIl')[.

I‘,

3. l‘<!~;'i.

I .

§ 7626. Place for smoking opium deemed a nuisance. (‘. 1-.11. lass.

Every room, building, cellar or other place or premises used or p<-r- ‘““"'

mitted to be used, for the smoking of opium or any of its p1'cpa:'.1

tions, is deemed and hereby declared to be a public nuisance.

§7627. Unlawfully keeping place for. and smoking §§;_;._ 1_c,1:1_

opium. Every person who, either: * "‘;",',,,-,,_

1. Lets or permits to be used, any building or portion of a buil.l

ing. knowing that it is intended to be used for committing or main

taining a public nuisance; or,

2. Owns or maintains a place where opium or any of its prepara

tions, is smoked by other persons; or, _

3. At any place sells or gives away any opium or its preparations,

to be there smoked or otherwise used; or,

4. Visits or resorts to any such place for the purpose of smoking

opium or its preparations,

Is guilty of a misdemeanor, and upon conviction thereof is punish

able by imprisonment in the county jail not exceeding thirty days or

by a fine not exceeding one hundred dollars, or by both.

§ 7628. Jurisdiction of justice of the peace. Any justice §6.t-. 1-.~|.1.\\-..

of the peace within his county shall have concurrent jurisdiction with ‘"""“

the district court to hear, try and determine any prosecution arising

under the provisions of this chapter. and upon conviction to impnsc

the punishment prescribed. subject to defendant’s right to appeal to

the district court as provided by law.
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CHAPTER 65.

SPEOULATION IN OFFICE.

§§ 1. -1. c.1l7, § 7629. Unlawful purchases by state treasurer. Every

"“",’,',,,-(L person who while treasurer of this state, or the deputy or clerk of

such treasurer, directly or indirectly, buys or traflics in or in anywise

becomes a party to the purchase of any state warrant, order or scrip,

or any bill, account, claim or evidence of indebtedness against the

state, for any sum less than the full face value thereof, is guilty of a

misdemeanor, and upon conviction thereof is punishable by a fine of

not less than fifty and not exceeding five hundred dollars.

§§ 1. -_». C. m. § 7630. Unlawful purchases by city treasurer. Every

“"',{',,,,,,_ person who while treasurer of any city of this state, or the deputy or

clerk of such treasurer, directly or indirectly, buys or trafiics in

or in anywise becomes a party to the purchase of any city warrant,

order or scrip, or any bill, account, claim or evidence of indebtedness

against his city, for any sum less than the full face value thereof, is

guilty of a misdemeanor, and upon conviction thereof is punishable

by a fine of not less than fifty and not exceeding five hundred dollars.

§§ 1. 2. c. 117, § 7631. Unlawful purchases by county oficers. Every

l.\PO. ' '

,,,,,-,1_ person who while an officer of any county of this state, or the deputy

or clerk of such ofiicer, directly or indirectly, buys or traflics in or in

anywise becomes a party to the purchase of any county warrant,

order or scrip, or any bill, account, claim or evidence of indebtedness

of his county, for any sum less than the full face value thereof, is

guilty of a misdemeaner, and upon conviction thereof is punishable

by a fine of not less than fifty and not exceeding five hundred

dollars.

§§ 1. 2. c. 117. § 7632. Unlawful purchases by school district oficers.

“‘*‘,°,-,,,-,,_ Every person who while an officer of any school district or corporation,

or deputy or clerk of such ofiicer, directly or indirectly, buys or traflics

in or i11 anywise becomes a party to the purchase of any school war

rant, order or scrip, or any bill, account, claim or evidence of indebt

edness a ainst his school district or corporation, for any sum less than

the full ace value thereof, is guilty of a misdemeanor, and upon con

viction thereof is punishable by a fine of not less than fifty and not

exceeding five hundred dollars.

§ 7633. Jurisdiction of justice of the peace. Any justice

of the peace within his county shall have concurrent jurisdiction with

the district court to hear, try and determine any prosecution arising

under the provisions of the last four sections, and upon conviction to

impose the punishment prescribed, subject to defendant’s right to

appeal to the district court as provided by law.

§1i. <-. 1;. ].~\2§. § 7634. State’s attorney acting contrary to oflicial duty.

‘"“ "' Every state's attorney who shall receive any fee or reward from or on

behalf of any prosecutor or other individual for services or on account

of any prosecution or business to which it shall be his ofiicial duty to

attend, or who shall be concerned as attorney or counsel for either

party other than the state or county, in any civil action depending on

the same state of facts, or arising out of said facts or any of them,

upon which a criminal prosecution commenced but undetermined

shall depend, is guilty of a misdemeanor, and upon conviction thereof_
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shall be punished by a fine of not less than one hundred and not

exceeding five hundred dollars and may be removed from his otfice.

CHAPTER 66.

ALL()\\'ING STALLION, BULL OR RAM T0 RUN AT

~ LARGE. '

§ 7636. Unlawful permitting stallion, bullor ram to run

at large. Every person who permits or allows, either:

1. A stallion or jack over the a e of one year; or,

2. Any bull over the age of eig t months-,'or,

3. Any ram during the months of September, October and Novem

ber of each year,

To run at large is guilty of a. misdemeanor, and upon conviction

thereof is punishable by a fine of not less than ten, and not exceeding

fifty dollars.

§ 7636. Exceptions. The provisions of the last section shall §

not be construed to include any stallion. jack, bull or ram kept in any

herd.

§ 7637. J'ustice’s court. Jurisdiction. Appeals. Any

justice of the peace within his county shall have concurrent jurisdic

tion with the district court to hear, try and determine any prosecu

tion arising under the provisions of this chapter, and upon convic

tion to impose the punishment prescribed, subject to defendant's

right to appeal to the district court as provided by law.

§ 7638. Liable in civil action for damages.

violating any of the provisions of this chapter shall be liable in a

civil action to any person, directly or indirectly, injured thereby for

all damages resulting therefrom.

C H A P '1‘ E R 6 7 .

ADULTERATED DAIRY PRODUCTS.

§ 7639. Selling imitation of butter without brand. Any

person who shall knowingly sell or offer for sale or procure the sale

of. or make or manufacture, any article or substance in semblance of

butter. not the legitimate product of the dairy and made exclusively

of milk or cream, but into the composition of which the oil or fat of

animals, or melted butter or any oil thereof, enters as a substitute for

cream, in tubs, firkins or other original packages and not distinctly.

legibly and durabl branded, stamped or mar e_d in a conspicuous

place with the wor “oleomargarlne,” or " butterme," or “patent but

ter," as the case may be, in letters not less than one-fourth of an inch

in width and one-half of an inch in length, or in retail packages not

plainly and conspicuously labeled with said words “oleomargarine,"

Any person .'

§§ 1. 2.

|~'.10.

a|n’d.

1, c. 6?. 1.\‘90.

am‘1l.

§ 2, (‘. 67. 1990.

am’d.

: 2.'c. ST. 1590

am'd.

§ 1. c. 49, 1893.

0. 67.
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§§ 7640-7643 PEN.-KL CODE. .1 (lulterated Dairy Products.

§ 2, c. 49. ms.

g 3. c. 49, 1895.

§ J. 1'. -19, l?.~!*.'v.

§ 5, ('. 49, 1-K95.

or “butterine,” or “ patent butter," as the case may be. shall be guilty

of a misdemeanor, and punished by a fine of not less than twenty-five

nor more than one hundred dollars, or shall be confined in the county

jail not less than ten nor more than ninety days, or by both such fine

and imprisonment in the discretion of the court.

§ 7640. Imitation butter. “Q,uinness’ patent.” Any per

son or firm who shall sell or offer for sale, or make or manufacture,

imitation butter or butter made of'part cream and part caseine 01'

other ingredients under what is known as “Quinness' patent," or

process or any other similar process, whereby the caseine of milk and

other ingredients are made to imitate and resemble genuine butter

made from cream, shall stamp upon each package of the same on the

top and side with lampblack and oil, the words “patent butter," in

letters at least one-fourth of an inch wide and one-half of an inch

long. Whoever violates the provisions of this section is guilty of a

misdemeanor, and shall be punished for each offense by a fine of not

less than twenty-five nor more than one hundred dollars, or shall be

confined in the county jail not less than ten nor more than ninety

days, or by both such fine and imprisonment in the discretion of the

court. '

§ 7641. Character of product must be designated. Any

person or firm who shall sell or offer for sale, or make or manufacture

out of any oleaginous substance or substances, or any compound of

the same or compound other than that produced from unadulterated

milk, any article designed to take the place of cheese, or any imita

tion of cheese produced from pure milk, or any article termed “filled

cheese,” shall stamp upon each package of the same on the top and

side with lampblack and oil, the words “filled cheese," or words that

shall desi nate the exact character and quality of the product. in

letters at east one-fourth of an inch wide and one-half of an inch

long. Whoever violates the provisions of this section is guilty of a

misdemeanor and shall be punished for each offense by 2. fine of not

less than twenty-five nor more than one hundred dollars, or shall be

confined in the county jail not less than ten nor more than ninety

days, or by both such fine and imprisonment in the discretion of the

court.

§ 7642. Patent butter and cheese. Card stating ingredi

ents. \Vhoever sells or offers for sale any imitation or patent butter

or cheese, as described in the foregoing sections of this chapter, shall

give to each purchaser of said goods a printed card stating corrc<-tly

the difiierent ingredients contained in the said compound. \\'l1oever

violates the provisions of this section is guilty of a misdemeanor. and

shall be punished for each otfense by a fine of not less than t\\'ent_\'

five nor more than one hundred dollars, or shall be confined in the

county jail not less than ten nor more than ninety days. or by both

such fine and imprisonment in the discretion of the court.

§ 7643. Possession prima facie evidence of guilt. The

having in possession by any person or firm, of any article or sub

stance prohibited by this chapter, shall be considered prima far-ie

evidence that the same is kept by such person or firm in violation of

its provisions. and the state dairy commissioner shall be authorized to

seize upon and take possession of any such article or substance. and

upon the order of any court which has jurisdiction, he shall sell the

same for any purpose other than to be used for food; the proceeds

derived from the sale of imitation butter shall be paid one-half to the
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\

informer and one-half into the state treasury, to be placed to thc

credit of the state dairy commissioner’s fund.

§ 7644. Specimens analyzed. Certificate. Evidence.

Samples or specimens of any article in imitation of butter or sus

pected of being of a spurious character, shall be analyzed or other-.

wise satisfactorily tested as to compounds by the chemist of the agri

cultural college at Fargo, free of expense; and a certificate of the

analysis, sworn to by the analyzer, shall be admissible as evidence in

all prosecutions under this chapter.

§ 7645. Packages not branded or labeled. The sale or

offer for sale of the substance mentioned in the foregoing section in

packages not branded, stamped, marked or labeled as in this chapter

required, shall be prima facie evidence of knowled e of the character

of such substance on the part of the person so sel ing or offering the.‘

same for sale, and his employer.

§ 7646. Stencils. Names. Reports. Every cheese factory.

creamery, or combined cheese factory and creamery, engaged in the

manufacture of butter and cheese, shall procure a stencil or brand

bearing a suitable device and words which shall clearly designate the

quality of the product manufactured and the number and location of

the factory, and may contain a special or private brand or name of

said factory; every brand shall be used upon the outside of the clleesc

and also upon the package containing the same, but i11 the case of

butter, on the package only; and shall report annually to the state

commissioner of agriculture and labor, who by virtue of his otfice is

state dairy commissioner, the name, location and number of each

factory using the said brand, and the name or names of the poisons at

each manufactory authorized to use the same, together with a copy of

each stencil or brand, and the state dairy commissioner shall keep a

book in which shall be registered the same. \Vhoever violates the

provisions of this section shall be guilty of a misdemeanor, and shall be

punished by a fine of not less than ten nor more than fifty dollars, for

each and every otfense. .

§ 7647. Provisions construed. Nothing in this chapter shall

be so construed as to prohibit the shipment of butter and cheese with

out unloading through the state of North Dakota.

§ 7648. Butter and cheese defined. For the purposes of this

chapter the term “butter,” or “cheese,” shall be understood to mean

the product usually known by that name, and which is manufactured

exclusively from milk or cream or both.
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1:‘ l. 1'. lit. 1.~.\.'|.

am'aI.

§ 1. c. til. l\~.'».

am‘d.

§ 1. c. H1. l.\\‘.'».

am'd.

,5 2, c. 64. 1.\~.‘|.

aln‘d.

CHAPTER 68.

SELLING ADITLTERATED AND UNWHOLESOME FOOD

OR MEDICINE.

§ 7649. Adulterating and selling adulterated food or

medicine. Every person who, either:

1. With intent that the same may be used as food, drink or medi

cine for man, sells or offers or exposes for sale, any article whatever,

which to his knowledge is tainted or spoiled, or for any cause unfit

to be used as food, drink or medicine; or,

2. Knowingly sells any article intended as food or drink for man

which contains a sufiicient quantity of any drug or other substance

to render such article injurious to health, or compounds the same; or,

3. Adulterates or dilutes so as to render it injurious to health, for

the purpose of sale as unadulterated or undiluted, any substance

intended as food, drink or medicine for man,

Is guilty of a misdemeanor.

§ 7650. Calf less than four weeks old. Every person who

knowin ly, either:

1. Igills or causes to be killed, for the purpose of sale as food for

man, a calf less than four weeks old; or,

2. Sells or has in his possession with intent to sell as food for

man, the meat of any calf killed when less than four weeks old,

Is guilty of a misdemeanor and upon conviction thereof, is punish

able by imprisonment in the county jail not exceeding thirty days or

by fine not exceeding fifty dollars, or by both.

§ 7651. Meat may be seized. The meat of any calf killed

when less than four weeks old and exposed for sale or kept with intent

to sell for food, may be seized without warrant and destroyed by any

health officer, sheriff, deputy sheriff or peace ofiicer.

§ 7662. Magistrate may issue warrant. Procedure. Any

ma istrate having reasonable cause to believe by complaint on oath

ma e to him, that the meat of any calf killed when less than four

weeks old, is kept or concealed within his county by any person, con

trary to the provisions of section 7650, may issue his warrant to any

peace officer of such county commanding him, in the daytime only,

to search for and, if found, to seize such meat and to notify such

owner or keeper of such seizure and that he appear forthwith before

the magistrate issuing such warrant. to show cause why‘ such meat

should not be destroyed. If such owner or keeper does not appear,

or if upon investigation before such magistrate it is determined that

such meat is kept in violation of such section, the magistrate shall

issue his warrant to such officer commanding him forthwith to destroy

such meat and such officer shall proceed accordingly, or if it is

determined that such meat is not kept contrary to the provisions of

such section the same shall be returned to the place where seized.

The costs of the proceedings, if contested, shall be taxed against the

person claiming such meat if defeated and collected upon execution

issued against him, as in a civil action, but if such proceedings are

not contested the costs shall be taxed and paid by the county w e-rein

such proceedings are had.
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C H A P T E R 6 9.

FOULING THE PUBLIC WATERS OF THIS STATE.

§ 7653. Fouling public waters. Every person who deposits

or places or causes to be deposited or placed any dead animal, offal or

other refuse matter offensive to the sight or smell or deleterious ‘to

health, upon the banks or in the waters of any lake or stream so far

as the same is within the jurisdiction of this state, is guilty of a mis

demeanor, and upon conviction thereof, is punishable by a fine of not

less than twenty and not exceeding one hundred dollars.

§ 7654. Extent of last section. The provisions of the last

section shall be construed to include privies and privy vaults and any

stable, shed, pen, yard or corral wherein is kept any horse, cattle,

sheep or swine and located nearer than sixty feet from the top of the

bank of such lake or stream, and also any slaughterhouse, grave,

graveyard or cemetery located nearer than eighty feet therefrom.

But the provisions of said section shall not be construed to prevent

any incorporated city within this state from running its sewers into

any river; provided, that where there is a dam across said river within

the corporate limits of any such city, any such sewer shall connect

with such river below such dam.

§ 7655. Jurisdiction of justice’s court. Any justice of the

peace within his county shall have concurrent jurisdiction with the

district court to hear, try and determine any prosecution arising '

under the provisions of sections 7649, 7650 and 7653, and upon con

viction to impose the punishment prescribed, subject to defendant’s

right to appeal to the district court‘ as provided by law.

CHAPTER 70.

UNLAWFUL INTERFERENCE WITH TELEGRAPH AND

TELEPHONE LINES.

§ 7656. Unlawful use of telegraph or telephone lines.

Every person who, willfully or fraudulently, either:

1. Makes any connection with or cuts, breaks or taps in any

unauthorized manner any telegraph or telephone line, wire or cable

under the control of any other person or company; or,

2. Reads or copies by the use of telegraph or telephone instru

ments, or otherwise in an unauthorized manner, any authorized com

munication or message being sent, transmitted, conveyed or deliv

ered by telegraph or telephone under the control of any other person

or company; or,

3. Prevents, obstructs or delays by any unauthorized means or

contrivance whatever, the sending, conveyance, transmission or deliv

ery in this state of any such C-O,UlIIl\1l1lC&tlOI1 or message by telegraph

or telephone; or,

gs. c. um, rm.

§ IS. 1'. T0, l<‘~‘?~'Z$.

5 5. c. 129. ma.

am‘d.

§ Z, c. 12s. law.

am‘1l.
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~§ 7:90. Pen. C.

am'd.

§ 7:n. 1'1-1|. (‘.

n|n‘d.

§ 7:42. Pen. C.

_$ T33. I'<-1|. t‘.

§ TIN. l’|-:1. C.

-l Aids, employs, agrees or conspires with any other person to do

any of such acts or things,

s guilty of a felony, and upon conviction thereof is punishable by

imprisonment in the penitentiary not less than one and not exceeding

five years, or by a fine of not less than two hundred and not exceed

ing five hundred dollars, or by both.

CHAPTER 71.

MISCELLANEOUS CRIMES.

§ 7657. State’s attorney and his partners. Every attorney

who, directly or indirectly, advises in relation to, or aids or promotes

tl1e defense of any action or proceeding in any court, the prosecution

of which is carried on, aided or promoted by any person as state’s

attorney or other public prosecutor, with whom such person is directly

or indirectly connected as a partner, or who takes or receives, directly

or indirectly, from or on behalf of any defendant therein, any valu

able consideration, upon any understanding or agreement whatever,

express or implied, having relation to the defense thereof, is guilty of

a misdemeanor; and, in addition to the punishment prescribed there

for, he forfeits his license to practice.

§ 7658. Prosecutors advising defense. Every attorney who.

having prosecuted or in any manner aided or promoted any action or

proceeding in any court, as state’s attorney or other public prosecutor,

afterward, directly or indirectly, advises in relation to or takes any

part in, the defense thereof, as attorney or otherwise, or takes or

receives any valuable consideration from or on behalf of any defend

ant therein, upon any understanding or agreement whatever, express

or implied, having relation to the defense thereof, is guilty of a mis

(lcmeanor; and in addition to the punishment prescribed therefor, he

fu1'fPiiS his license to practice.

§ 7669. Attorneys may defend themselves.

set-tioiis do not prohibit an attorney from defending himself in per

s m, as attorney or as counsel, when prosecuted either civilly or crimi

nallv. -

§ 7660. Intimidating laborers. Every person who, by any

use of force, threats or intimidation, prevents or endeavors to prevent

any hired foreman, journeyman, apprentice, workman, laborer, servant

01‘ other person employed by another, from continuing or performing

his work, or from accepting any new work or employment, or to

induce such hired person to relinquish his work or employment, or to

l'et1lI‘Il any work he has in hand before it is finished, is guilty of a

misdemeanor.

§ 7661 . Intimidating employers. Every person who, by any

use of force, threats or intimidation, prevents or endeavors to pre

vent another from employing any person, or to compel another to

1-mploy any person, or to force or induce another to alter his mode of

carrying on business, or to limit or increase the number of his hired

fox-omen, journeymen, apprentices, workmen, laborers, servants or

The last two
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other persons employed by him, or their rate of wages or time of

service, is guilty of a misdemeanor.

§ 7662. Conspiracies and mobs against mines. In all cases

when two o'r more persons shall associate themselves together for the

purpose of obtaining possession of any lode, gulch or placer claim.

then in the actual possession of another, by force and violence or by

_ threats of violence, or by stealth, and shall proceed to carry out such

purpose by making threats against the party or parties in possession,

or who shall enter upon such lode or mining claim for the purpose

aforesaid, or who shall enter upon or into any lode, gulch, placer

claim or quartz mill or other mining property, or, not being upon

such property but within hearing of the same, shall make any threats

or make use of any language, sign or gesture calculated to intimidate

any person or persons at work on said property from continuing work

thereon or therein, or to intimidate others from engaging to work

thereon or therein, every such person so offending, shall, upon con

viction, be punished by imprisonment in the county jail not exceed

ing six months and not less than thirty days, and by fine not exceeding

two hundred and fifty dollars, such fine to be discharged either by

payment or by confinement in such jail until such fine is discharged

at the rate of two dollars and fifty cents per day. On trials under

this section, proof of a common purpose of two or more persons to

obtain possession of property as aforesaid, or to intimidate laborers as

above set forth. accompanied or followed by any of the acts above

spt-cifie(l, by any of them, shall be suflicient evidence to convict any

one committing such acts, although the parties may not be associated

together at the time of committing the same.

§ 7663. Taking saw logs. Any person who shall willfully

and without authority take any saw lo s that may be on any river or

on the land adjoining or near a river, w ich may have floated down

said river or on to said land, and shall remove or attempt to remove

the same, or who shall cut or split-said logs or otherwise destroy or

injure them, shall be deemed guilty of a misdemeanor, and upon con

viction, when the value of the logs exceeds one hundred dollars, be

punished by imprisonment in the county jail not more than one year

nor less than three months, and by fine not to exceed one hundred

and not less than ten dollars; and when the value of the logs is one

hundred dollars or less, the punishment shall be by fine not exceeding

eighty and not less than twenty dollars.

§ 7664. Receiving stolen 10gB. Any person who shall pur

chase. receive or secrete saw logs so taken or removed. or who shall

cut or otherwise injure logs so taken or removed, linowing them to

have been so taken or removed, shall be punished as prescribed in the

preceding section.

§ 7665. Concealing estrays or lost goods. Any person who

shall attempt to conceal any estray, or any lost goods, found or taken

up by him, or shall efface any marks or brands thereon, or carry the

same beyond the limits of the state, or knowingly permit the same to

be done, or shall willfully fail to cause the same to be advertised, sold

or otherwise dealt with as provided by the statute on estray and lost

goods, shall be deemed guilty of a misdemeanor, and upon conviction

thereof, shall be punished by fine not exceeding one hundred dollars

nor less than ten dollars, one-half to be paid to the informer and the

other half into the county treasury. -

§ .73.’). Pen. C.

§ ‘I36, Pen. (J.

§ 731, Pen. C.

§ was. Pen. c.
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§ 740, Pen. C.

§ 5'79. Pen. (‘.

am’d.

§ 742, Pen. (‘.

§ 7666. Hours for labor for woman or child. Every owner.

stockholder, overseer, employer, clerk or foreman, of any manufac-tory.

workshop or other place used for mechanical or manufacturing

purposes, who, having control, shall compel any woman or any child

under eighteen years of age, or permit any child under fourteen years

of age, to labor in any day exceeding ten hours, shall be deemed

guilty of a misdemeanor, and upon conviction, shall be punished by _

fine not exceeding one hundred and not less than ten dollars.

§ 7667. Harboring Indians. Every person who shall harbor

or keep on or about his premises or place of abode, within any

organized county in this state, any Indian or Indians who have not

adopted the manners and habits of civilized life, or who induces or

encourages any such Indian or Indians to camp, remain or hunt for

any time or for any purpose within any village or settlement of white

people, or in the vicinity of such village or settlement within any

organized county in this state, shall be deemed guilty of a misdemeanor.

and upon conviction, shall be punished by fine not less than twenty

five dollars for each Indian so kept, harbored or induced to remain.

and shall stand committed until such fine and costs are paid; provided.

the aggregate of such fine upon each conviction, shall not exceed one

hundred dollars.

§ 7668. Removing or destroying chattels subject to lien.

Every person having in his possession or under his control any per

sonal property upon which there is known to him to be a subsisting

lien, either by operation of law or by contract, who willfully destroys.

removes from the county, conceals, sells or in any manner disposes of

otherwise than as prescribed by law, or materially injures such prop

erty or any part thereof, without the written consent of the then

holder of such lien, is guilty of:

1. A misdemeanor, if the value of the property does not exceed

five hundred dollars; or,

2. A felony, if the value of the property exceeds such sum.

§ 7669. Wrongful use of seed grain. Every person Wllu

having procured upon credit under the provisions of chapter 82 of

the civil code, any seed to be sown or planted upon any designated

tract or piece of land, either:

1. Uses the same or any part thereof for any other purpose; or,

2. Sows or plants the same or any part thereof upon any tract or

piece of land other than that designated, without the written consent

of the party who furnished such seed, is guilty of a misdemeanor.

§ 7670. Injurious acts not expressly forbidden. Every

person who willfully and wrongfully commits any act which grossly

injures the person or property of another, or which grossly disturbs

the public peace or health, or which openly outrages public decency.

and is injurious to public morals, although no punishment is expressly

prescribed therefor by this code, is guilty of a misdemeanor.

§ 7671. Unlawful obligations in writing. Every person

who takes any obligation in writing for any lightning rod or any of

its attachments, or for any patent right, or right claimed to be a

patent right, or for which any stallion shall form the whole or any

part of the consideration, shall before it is signed by the maker stamp

or write in red ink across the face of such written obligation in

plain legible writing or print the words “Given for a lightning rod."

or “(,iriVGll for a patent right," or “Given for a stallion," as the case

may require. Such obligation so stamped shall not be negotiable and
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shall be subject to defenses in the hands of. every owner or holder

thereof. Any person who shall violate the provisions of this section

is guilty of a misdemeanor and upon conviction thereof is punishable

by a fine of not less than two hundred and fifty and not exceeding

one thousand dollars, or by imprisonment in the county jail not more

than one year, or by both such fine and imprisonment and shall be

liable in a civil action to the party injured for all damages sustained

b him.y§ 7672. Unauthorized sending pauper out of county. §§ 3:4, 0. as,

Every person who sends or causes to be sent any pauper or person P°l,;,§=,1_

who is or is likely to become an object of public charity, into any

county of this state other than the county where such pauper or per

son properly belongs, with intent to relieve the county from which

such pauper or person is sent from his support, or to cause the county

to which he is sent to support him, is uilty of a misdemeanor.

§ 7673. Where prosecuted. rosecutions for any violation

of the last section may be commenced and prosecuted either in the

county from which such pauper or person is sent or in the county to

which he is sent.

§ 7674. ' Fraudulently obtaining food or accommodation §\.c.11.1s9-">.

at inns. A person who obtains any food or accommodation at any

inn, hotel or boarding house without paying therefor, with intent to

defraud the proprietor or manager thereof, or who obtains credit at

any inn, hotel or boarding house‘ by use of any false pretense, or who,

after obtaining food or accommodations at an inn, hotel or boarding

house, absconds and surreptitiously removes his baggage therefrom

without paying for his food and accommodation, is guilty of a misde

meanor, and on conviction thereof shall be fined not more than one

hundred dollars, nor less than five dollars, or imprisoned in the

county jail for not more than thirty nor less than ten days, or both

such fine and imprisonment at the discretion of the judge or justice

of the peace before whom the trial is held.

§ 7675. Abusing insane person. Every person who has the §29.t~.2:s.1sm_

care of an insane person, or is restraining such person either with or “""“'

without authority, and'treats such person with wanton severity, harsh

ness or cruelty or in anyway abuses such person, is guilty of a mis

demeanor.

CHAPTER 72.

GAME AND FISH.

§ 7676. Birds, animals and fish property of state. All

- birds and animals wild by nature, and all fish in the public waters

within the jurisdiction of this state, are, except as prescribed in sec

tion 3268 of the civil code, the property of the state.

$1 7677. Shooting or killing restricted. Every person who,eit er:

1. Shoots or kills any prairie chicken, pinnated grouse, sharp

tailed grouse, rufied grouse, Woodcock, plover, wild duck, wild goose

or brant, between the first day of December and the first day of Sep

tember following, or any song bird at any time; or, -
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§ 2. L‘. 63, 1&3.

4. c. M. 1&7

am‘d

§§ 1. 3, c. 59.

1+3.

am‘d.

2. At any time kills,or shoots any wild duck, goose or brant with

any swivel gun or other gun except such as is commonly shot from

the shoulder, or in hunting such birds makes use of any artificial

light or battery; or,

3. Uses or employs any trap, snare, net or bird line, or medicated,

drugged or poisoned grain or food to capture or kill any of the birds

mentioned in subdivision 1 of this section; or,

4. Wantonly destroys any nest of eggs of any of the birds men

tioned in subdivision 1 of this section; or,

5. Shoots or kills any bufl"alo, elk, deer, antelope, carribou or

mountain sheep, between the fifteenth day of December and the first

day of November following; or,

6. At any time, uses or employs any hound or dog in running or

driving any of the animals mentioned in subdivision 5 of this section;

or,

7. Sets any spring or other gun, trap, snare or other device to

kill, wound or destroy any of the animals mentioned in subdivision 5

of this section; or,

8. Knowingly hunts, in any way, upon the inclosed or cultivated

lands of another without the consent of the owner or his agent or

tenant; or,

9. Shoots or kills in any one day more than twenty-five of the

game birds mentioned in subdivision 1, or more than five of the ani

mals mentioned in subdivision 5 of this section,

Is guilty of a misdemeanor and, upon conviction thereof before any

justice of the peace of the county, is punishable by a fine of ten dol

lars for each of the birds mentioned in subdivision 1 of this section so

shot or killed or nest of eggs so destroyed and for each violation of

subdivision 2, 3, or 8 of this section; and one hundred dollars for

each animal mentioned in subdivision 5 of this section, so shot or

killed, and one hundred dollars for each violation of subdivision 6, 7,

or 9 of this section. -

§ 7678. Having same in possession. Every person who has

' in his possession any of the birds or animals mentioned in the last

section killed during the time in which the killing of the same is.

by the last section, prohibited, whether killed by himself or another

person, is guilty of a misdemeanor, and upon conviction thereof before

any justice of the peace of the county, is punishable in the manner

and to the extent provided in the last section for the killing of the

same.

7679. Catching fish restricted. Every person who, either:

. Takes, catches, kills or destroys any fish of any kind in any of

the lakes, streams or other waters of this state, except the Missouri

river, in any manner other than by angling with hook and line; or,

2. Between the first day of November and the following first day

of May in each year takes, catches, kills or destroys in any manner or

by any device in any of the waters of this state, except the Missouri

river, any pike, pickerel, perch, bass or muscalonge for any purpose

other than for propagating or breeding the same; or,

3. Exposes any such fish for sale during such period,

Is guilty of a misdemeanor and upon conviction thereof, is punish

able by a fine of not less than five and not exceeding twenty-five dol

lars, and for every subsequent offense by imprisonment in the county

jail not exceeding thirty days, or by a fine of not less than ten and

not exceeding one hundred dollars, or by both.
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§ 7680. Fishing within five hundred feet of dam prohib

ited. It shall be unlawful for any person to take, catch, kill or

destroy with hook and line or in any other manner whatever, any fish

at any time at any of the milldams, mill races or any of the fishways,

sluices or aprons in any of the waters of this state, or within five

hundred feet measured from the same up stream, or to cut open the

ice and remove an fish from the waters through the opening thus

made, or remove fish from any of the waters of this state at any time

by means of spearing, seines, nets or any other device or by any other

manner, except with hook and line, and in no event sha'1l the number

of fish taken, caught or killed by any one person exceed twenty-five

fish in any one da .

§ 7681. Pumshment for illegal fishing. Misdemeanor.

\Vl1oever shall offend against any of the provisions of the last section

shall be deemed uilty of a misdemeanor, and shall, upon conviction

thereof, be punis ed by a fine of not less than ten and not more than

twenty-fivedollars, and costs of prosecution, or by imprisonment in

the county jail for not less than thirty days nor more than ninety

days, or both fine and imprisonment in the discretion of the court,

for each and every fish thus taken, caught, killed or destroyed con

trary to the provisions of such section.

§ 7682. Seines and nets to be destroyed. Every seine, net

or other unlawful device used or intended to be used to catch, take,

kill or destroy any fish in this state contrary to the laws thereof is

forfeited to the state, and it is the duty of every peace oflicer of this

state to seize and destroy any such device whenever the same is being

used in the violation of the last section.

§ 7683. Shipping out Of state. Every person who within

this state ships or receives for shipment beyond the limits of this

state any of the game birds or animals mentioned in section 7677 or

any of the fish mentioned in section T679, is guilty of a misdemeanor,

and upon conviction thereof is punishable by a fine of ten dollars for

each game bird or fish so shipped or received and one hundred dollars

for each animal so shipped or received.

C H A P T ER 7 3.

GENERAL PROVISI()l\'S.

§ 7684. Acts punishable in different ways. An act or

omission which is made punishable in different ways by difierent

provisions of this code or other penal statute may be punished under

either of such provisions except that in the oases specified in sections

7696 to T699, inclusive when the previous conviction is charged in

the information or indictment and found from the evidence by the

jury, the punishments therein prescribed are substituted for those

prescribed for a first offense, but in no case can it be punished under

more than one; and an acquittal or conviction and sentence under

either one bars a prosecution for the same act or omission under any

other.

§ 3. c. 64. 1895.

§ 3, 0. 64: 1895.

§ 4, c. 64. I895.

§ 7-13.‘Pen. C.
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,5 744. Pen. C.

§ 745, Pen. C.

§ 746, Pen. C.

§ 747. Pen. (‘.

§ 748, Pen. C.

§ 7-I9, Pen. C.

§ ‘I50, Pen. C.

§ ‘T51. Pen. C.

anfil.

§ 752. Pen. C.

§ 7685. Acts punishable in another state. An act or omis

sion declared punishable by this code, is not less so because it is also

punishable under the laws of another state, government or country,

unless the contrary is expressly declared in this code.

§ 7686. Conviction or acquittal in another state. Bu:

whenever it appears upon the trial of an information or indictment

that the accused has already been acquitted or convicted upon any

criminal prosecution under the laws of another state, government or

country founded upon the act or omission in respect to which he is

upon trial, it shall be a sufficient defense.

§ 7687. Contempts punishable as crimes. A criminal act

is not the less punishable as a crime because it is also declared to be

punishable as a contempt.

§ 7688. Mitigation of punishment. But when it is made to

appear at the time of passin sentence upon a person convicted upon

information or indictment, t at such person has already paid a fine

or sufierezl an imprisonment for the act of which he stands convicted.

under an order adjudging it a contempt, the court authorized to pass

sentence may mitigate the punishment to be imposed, in its discretion.

§ 7689. Aiding in misdemeanor. Whenever an act is declared

a misdemeanor, and no punishment for counselin or aiding in the

commission of such act is expressly prescribed bydaw, every person

who counsels or aids another in the commission of such act is guilty

of a misdemeanor.

§ 7690. Neglect of oficial duty. Removal from ofice. In

addition to the penalty aflixed by express terms to every neglect or

violation of oflicial duty on the part of public ofiioers, county, city.

town or township, or state ofiicers not liable to impeachment, when it

is not so expressly provided, they may, in the discretion of the court.

be removed from office. '

§ 7691. When sending letter complete. In the various

cases in which the sending of a letter is made criminal by this code,

or by any statute of this state, the offense is deemed complete from

the time when such letter is deposited in any post ofiice, or in any

other place, or delivered to any person with intent that it shall be

forwarded; and the party may be prosecuted and tried in any county

or judicial district in which said letter is so deposited or delivered, or

in which it shall be received by the person to whom it is addressed.

§ 7692. Failure to perform duty. No person is punishable

for an omission to perform an act, when such act has been performed

py another person acting in his behalf, and competent by law to per

orm it.

§ 7693. Attempts to commit crime. An act done with intent

to commit a crime and tending but failing to effect its commission, is

an attempt to commit that crime. Any person may be convicted of

an attempt to commit a crime, although it appears on the trial that

the crime intended or attempted was perpetrated by such person in

pursuance of such attempt, unless the court, in its discretion, dis

charges the jury and directs such person to be prosecuted for such

crime.

§ 7694. Attempts. Failures to commit crimes. Punish

ment. Every person who attempts to commit any crime, and in such

attempt does any act toward the commission of such crime but fails.

or is prevented or intercepted in the perpetration thereof, is punish
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able, when no provision is made by law for the punishment of such

attempt, as follows:

1. If the offense so attempted is punishable by imprisonment in

the penitentiary for four years or more, or by imprisonment in a county

jail, the person guilty of such attempt is punishable by imprisonment

in the penitentiary or in a county jail, as the case may be, for a term

not exceeding one-half the longest term of imprisonment prescribed

upon a conviction for the ofl’ense so attempted.

2. If the offense so attempted is punishable by imprisonment in

the penitentiary for any time less than four years, the person guilty

of such attempt is punishable by imprisonment in a county jail for

not more than one year.

3. If the offense so attempted is punishable by a fine, the offender

convicted of such attempt is punishable by a fine not exceeding one

half the largest fine which may be imposed upon a conviction of the

offense so attemptedf

4. _ If the offense so attempted is punishable by imprisonment and

by a fine, the offender convicted of such attempt "may be punished by

both imprisonment and fine, not exceeding one-half the longest term

of imprisonment, and one-half the largest fine which may be imposed

upon a conviction for the offense so attempted.

§ 7695. Restrictions. The last two sections do not protect a

person who, in attempting unsuccessfully to commit a crime, accom

plishes the commission of another and different crime, whether

greater or less in guilt, from suffering the punishment prescribed by

aw for the crime committed.

§ 7696. Second offense, first five years or less. Every

person who, having been convicted of any offense punishable by

imprisonment in the penitentiary, commits any crime after such con

viction, is punishable therefor as follows:

1. If the offense of which such person is subsequently convicted

is such that upon a first conviction an offender would be punishable

by imprisonment in the penitentiary for any term exceeding five

years, such person is punishable by imprisonment in the penitentiary

for a term not less than ten years.

‘2. If such subsequent offense is such that, upon a first conviction

the offender would be punishable by imprisonment in the penitentiary

for five years, or any less term, then the person convicted of such

subsequent offense is punishable by imprisonment in the penitentiary

not exceeding ten years.

3. If such subsequent conviction is for petit larceny, or for any

attempt to commit an offense which, if committed, would be punish

able by imprisonment in the penitentiary, then the person convicted

of such subsequent offense is punishable by imprisonment in the

penitentiary not less than one and not exceeding five years.

§ 7697. Attempts to conceal death of child. Every woman

who, having been convicted of endeavoring to conceal the birth of

any issue of her body, which, if born alive, would be a bastard, or the

death of any such issue under the age of two years, subsequently to

such conviction endeavors to conceal any such birth or death of issue

of her body, is punishable by imprisonment in the penitentiary not

exceeding five years and not less than two.

§ 7698. Second offense, first five years or more. Every

person who, having been convicted of petit larceny, or of an attempt

to commit an offense which, if perpetrated, would be punishable by

§ 7-'13. Pen. C.

g 154. l’t*ll. c.

§ 755, l'eu. G.

§ T56. l’0l1. C.
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am‘d.

§ 1, c. 6?, ms.

§ 760, Pen. (_'.

§ 761. Pen. (‘.
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imprisonment in the penitentiary, commits any crime after such con

viction, is punishable as follows:

1. If such subsequent offense is such that upon a first conviction

the offender would be punishable by imprisonment in the peniten

tiary for life, at the discretion of the court, such person is punishable

by imprisonment in such prison during life.

2. If such subsequent offense is such that upon a first conviction

the offender would be punishable by imprisonment in the peniten

tiary for any term less than for life, such person is punishable by

imprisonment in such prison for the longest term prescribed upon a

conviction for such first offense.

3. If such subsequent conviction is for petit larceny, or for any

attempt to commit an offense which, if perpetrated, would be punish

able by imprisonment in the penitentiary, then such person is punish

able by imprisonment in such prison for a term not exceeding five

ears. .y § 7699. First convictiononot in this state. Every person

who has been convicted in any other state, government or country of

an offense which, if committed within this state, would be punishable

by the laws of this state by imprisonment in the penitentiary. is

punishable for any subsequent crime committed within this state. in

the manner prescribed in the last three sections, and to the same

extent as if such first conviction had taken place in a court of this

state.

§ 7700. Two or more convictions. Sentences. When any

person is convicted of two or more crimes before sentence has been

pronounced upon him for either, the imprisonment to which he is

sentenced upon the second or other subsequent conviction, must

commence at the termination of the first term of imprisonment to

which he shall be adjudged, or at the termination of the second or

other subsequent term of imprisonment, as the case may be.

§ 7701. Imprisonment for life. VVhenever any person is

declared punishable for a crime by imprisonment in the penitentiary

for a term not less than any specified number of years, and no limit

to the duration of such imprisonment is declared, the court author

ized to pronounce judgment upon such conviction may. in its dis

cretion, sentence such ofiender to imprisonment during his natural

life, or for any number of years not less than such as are prescribed.

§ 7702. Time sentence limited to expire. Whenever a per

son is sentenced to be imprisoned in the penitentiary, fora longer

period than one year, it is the duty of the court before which the

conviction is had, to limit the time of the sentence so that it will

expire, as near as may be, between the month of March and the month

of November, unless the exact period of the sentence is fixed by law.

§ 7703. Juvenile ofienders. Whenever any person under

the age of sixteen years is convicted of an ofliense punishable by

imprisonment in the penitentiary, the court before whom such con

viction was had may, in its discretion, sentence the person so convicted

to imprisonment in the county jail of the county in which such con

viction was had.

§ 7704. Fine may be added to imprisonment. Upon a

conviction for any crime punishable by imprisonment in any jail or

prison, in relation to which no fine is herein prescribed. the court

may impose a fine on the olfender not exceeding two hundred dollars

in addition to the imprisonment prescribed.
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§ 7706. When term of imprisonment commences to run.

The term of imprisonment fixed by the judgment in a criminal action

commences to run only from the time of the sentence of the defend

ant; but if thereafter, during such term, the defendant escapes or by

any legal means is temporarily released from such imprisonment and

subsequently returned thereto the time during which he was at large

must not be computed as part of such term.

§ 7706. Civil rights suspended. A sentence of imprison

ment in the penitentiary for any term less than for life, suspends all

the civil rights of the person so sentenced, and forfeits all public

offices, and all private trusts, authority or power, during the term of

such imprisonment.

§ 7707. Civil death. A person sentenced to imprisonment in.

the penitentiary for life, is thereafter deemed civilly dead.

§ 7708. Last two sections limited. The provisions of the

last two sections must not be construed to render the person therein

, mentioned incapable of making and acknowledging a sale or convey

ance of property. -

§ 7709. Person convicted under protection of law. The

person of a convict sentenced to imprisonment in the penitentiary is

under the protection of the law, and any injury to his person, not

authorized by law, is punishable in the same manner as if he was not

convicted or sentenced.

§ 7710. Conviction does not work forfeiture. No con

viction of any person for crime works any forfeiture of any property,

except in cases where a forfeiture is expressly imposed by law.

§ 7711. Testimony. Perjury Privilege. The various

sections of this code which declare that evidence obtained upon the

examination of a person as a witness shall not be received against

him in any criminal proceeding, do not forbid such evidence being

proved against such person upon any proceedings founded upon a

charge of perjury committed in such examination.

§ 7712. Definitions of terms. Wherever the terms mentioned

in the following sections are employed in this code, they are deemed

to be employed in the senses hereafter affixed to them, except when

a different sense plainly appears.

§ 7713. Willfully defined. The term “willfully,” when applied

to the intent with which an act is done or omitted implies simply a

purpose or willingness to commit the act or omission referred to.

§ 7714. Negligent. Negligence. The terms “neglect,” “neg

ligence,” “ negligent," and “negligently,” when so employed, importa

want of such attention to the nature or probable consequences of the

act or omission as a prudent man ordinarily bestows in acting in his

own concerns.

§ 7715. Corruptly. The term “corruptly," when so employed,

imports a wrongful design to acquire, or cause some pecuniary or

other advantage to the person guilty of the act or omission referred to,

or to some other person.

§ 7716. Malice. Maliciously. The terms " malice,” and

“ maliciously,” when so employed, import a wish to vex, annoy or

injure another person, or an intent to do a wrongful act, established

either b proof or presumption of law.

§ 77 7. Knowingly. The term “knowingly.” when so applied,

imports only a knowledge that the facts exist which bring the act or

Q 763. Pen. (‘.

§ T64. Pen. C.

§ 763, Pen. C.

§ 766. l'en. C.

Q 767, Pen. C.

§ 768. Pen. C.

§ 769. Pen. C.

am‘1l.

§ 773. Pen. C.
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omission within the rovisions of this code. It does not require any

knowledge of the un awfulness of such act or omission.

§ 7718. Bribe. The term “bribe,” signifies any money, goods.

right in action, property, thing of value or advantage, present or

prospective, or any promise or undertaking to give any, asked, given

or accepted, with a corrupt intent to influence unlawfully the person

to whom it is given, in his action, vote or opinion, in any public or

official capacity.

§ 7719. Vessel. The word “vessel,” when used with reference

to shipping, includes ships of all kinds, steamboats, and steamships,

canall boats, and every structure adapted to be navigated from place

to p ace.

§ 7720. Peace oficer. The term “peace oflicer,” signifies any

sheriff, coroner, constable, policeman, watchman of an incorporation,

city or town, and such other ofiicer or oificers whose duty it is made

to enforce and preserve the public peace.

§ 7721. Magistrate. The term “magistrate,” signifies any

judge of the supreme court or of the district court, justice of the

peace, police magistrate and such other officer or oflicers as are author

ized and empowered to issue warrants for the arrest~of persons accused

of crime.

§ 7722. Signature. The term “ signature,” includes any name,

mark or sign, \v1-itten with intent to authenticate any instrument or

writing.

§ 7723. Writing. The term “writing," includes printing and

typewriting.

§ 7724. Real property. The term “real property,” includes

every estate, interest and right in lands, tenements and hereditaments.

§ 7726. Personal property. The term “personal property,"

includes every description of money, goods, chattels, effects, evidences

of right in action, and written instruments by which any pecuniary

obligation, right or title to property, real or personal, is created or

acknlowledged, transferred, increased, defeated, discharged or dimin

ishe .

§ 7726. Property. The term “property," includes both real

and personal property.

§ 7727. Person defined. The word “person,” includes corpor

ations as well as natural persons. ‘

§ 7723. Person further defined. When the term “per-son,"

is used in this code to designate the party whose property may be the

subject of any offense, it includes this state, any other state, govern

ment or country which may lawfully own any property within this

state, and all public and private corporations or joint associations, as

well as individuals.

§ 7729. Singular includes plural. The singular number

includes the plural, and the plural the singular.

§ 7730. Genders. Words used in the masculine gender. coin

prehend as well the feminine and neuter.

§7731. Present tense. Words used in the present tense

include the future, but exclude the past.

§ 7732. Intent to defiraud. Vvhenever, by any of the provi

sions of this code an intent to defraud is required in order to consti

tute any offense, it is suflicient if an intent appears to defraud any

person, association or body politic or corporate whatever.
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§ 7733. Civil remedies not affected. The omission to specify

or affirni in this code, any liability to any damages, penalty, forfeiture

ul‘ other remedy, imposed by law, and allowed to be recovered or

enforced in any civil action or proceeding, for any act or omission

declared punishable herein, does not affect any right to recover or

enforce the same.

§ 7734. Proceedings to impeach or remove. The omission

to specify or affirm in this code any ground of forfeiture of a public

office or other trust or special authority conferred by law, to impeach,

remove, depose or suspend any public officer or other person holding

any trust, appointment or other special authority conferred by law,

does not affect such forfeiture or power, or any proceeding authorized

by law to carry into effect such impeachment, removal, deposition or

suspension.

$ 7735. Military or other authorized punishment. This

code does not affect any power conferred by law upon any court mar

tial or other military authority or officer to impose or inflict punish

ment upon offenders; nor any power conferred by law upon any pub

li(' body, tribunal or officer, to impose or inflict punishment fora

contempt; nor any provisions of the laws relating to apprentices,

bastards, disorderly persons, Indians and vagrants.

§ 7736. Fines go to state school fund. All fines, forfeitures

and pecuniary penalties, prescribed as a punishment, by any of the

provisions of this code, when collected, shall be paid into the treas

ury of. the proper county, to be added to the state school fund.

§ 7737. Costs taxed and collected. In all cases of convic

tion, the costs of the prosecution shall be taxed against the defendant,

and enforced as other judgments in criminal causes.

§ 7738. Code construed. Continuation of existing stat

utes. The provisions of this code so far as they are the same as

existing statutes, must be construed as continuations thereof and not

as new enactments.

§ 7739. This code not retroactive. Exceptions. The pro

visions of this code shall not apply nor extend to any act done or

offense committed prior to the taking effect hereof, except as specially

provided herein; but the provisions of law now in force, and appli

cable to the crime to which this code relates as well in respect to the

penalty aflixed as in all other respects (except matters of procedure,

and any provisions alleviating the punishment to be imposed upon

conviction in any case), shall hereafter be and remain in full force

and effect as to any such offense committed before the taking effect

of this code.
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cons or CRIMINAL PROCEDURE.

U HA PT E R 1 .

PRELIMINARY PROVISIONS.

§ 7740. Title. This act shall be known as the code of criminal

procedure of the state of North Dakota.

§ 7741. Crime defined. Punishments. A crime or public

offense is an act committed or omitted in violation of a law forbid

ding or commanding it, and to which is annexed, upon conviction,

either of the following punishments:

1. Death.

2. Imprisonment.

3. Fine.

4. Removal from ofiice.

5. Disqualification to hold and enjoy any office of honor, trust or

profit under this state, or

6. Other penal discipline.

§ 7742. Division of crimes.

divided into:

1. Felonies.

2. Misdemeanors.

§ 7743. Felony defined. Misdemeanor defined. Afelony

is a crime which is or may be punishable with death or imprisonment

in the penitentiary; every other crime is a misdemeanor. VVhen a

crime punishable by imprisonment in the penitentiary is also punish

able by fine or imprisonment in a county jail, in the discretion of the

court or jury, it is, except when otherwise specifically declared by law

to be a felony, a misdemeanor for all purposes after a judgment

imposing a punishment other than imprisonment in the penitentiary.

§ 7744. Punishment only on conviction. No person can be

punished for a public offense except upon legal conviction in a court

havin jurisdiction thereof.

§ 75746. How crimes prosecuted. Exceptions. Every pub

lic offense must be prosecuted by information or indictment, except:

1. When proceedings are had for the removal of a civil officer of

the state, or an oificer of some political subdivision thereof.

2. Breaches of military discipline arising in the militia, when in

actual service, and in the land and naval forces in time of war or

Crimes or public offenses are

§ 1. C. Cr. I’.

am'd.

§ 2. C. Cr. P.

nm‘d.

§ 3. C. Cr. I‘.

§§ 4. 5. C.Cr. 1'.

am‘d.

5'; 6. C. Cr. l‘.

§ T. C. (‘-r. I’.

annl.
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§§ me-1752 CRIMINAL PROCEDURE. Przrliminary Pr0v'iaions.

Q 54. C. Cr. I‘. -

§ 9. C. Cr. P.

am’d.

Q 10. C. Cr. 1'.

am’d.

§ 11. C. Cr. P.

am’(l.

§ 12. C. Cr. I’.

am'd.

§ 13. C. Cr. I’.

§ 14. C. Cr. I‘.

am'd.

public danger, or which this state may keep, with the consent of con

gress, in time of peace. .

3. Offenses tried in justices’, police and county courts in cases

concerning which lawful jurisdiction is or may be conferred upon such

courts.

§ 7746. Criminal action defined. The proceeding by which

a party charged with a public offense is accused and brought to trial

and punishment, is known as a criminal action.

§ 7747. How prosecution entitled. A criminal action is

prosecuted in the name of the state of North Dakota as a party against

the party charged with the offense. '

§ 7748. Party defendant. The party prosecuted in a criminal

action is designated in this code as the accused or as the defendant.

§ 7749. Rights of defendant. In all criminal prosecutions

the party accused shall have the right:

1. To appear and defend in person and with counsel.

2. To demand‘ and be informed of the nature and cause of the

accusation.

3. To meet the witnesses a ainst him face to face.

4. To have the process of t e court to compel the attendance of

witnesses in his behalf.

5. To a speedy and public trial, and by-an impartial jury of the

county in which the offense is alleged to have been committed or is

triable, but subject to the right of the state to have a change of the

place of trial for any of the causes for which the party accused may

obtain the same.

§ 7750. Only once prosecuted. No person can be twice put

in jeopardy for the same offense; nor can any person be subjected to

a second prosecution for a public ofl’ense for which he has once been

prosecuted and convicted or acquitted or put in jeopardy, except as

provided by law for new trials.

§ 7761. Witness against self. Restraint, extent of. No

person can be compelled in a criminal action to be a witness against

himself; nor can a person charged with a public offense be subjected

before conviction to any more restraint than is necessary for his

detention to answer the charge.

§ 7752. How conviction can be had. No person can be con

victed of a crime or public offense unless by the verdict of a jury,

accepted and recorded by the court, or upon a plea of guilty, or upon

a judgment a ainst him, his demurrer having been overruled, or upon

a judgment ofa justice’s court, or such other courts as are or may be

created by law for cities, incorporated towns and villages, 'or county

courts exercising increased jurisdiction as provided in section 111 of

the constitution, in cases in which such jud ment may be lawfully

given without the intervention of a jury, or y the judgment of a

court, a jury having been waived, upon a criminal charge not amount

ing to a felony.
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C H A P T E R 2 .

COURTS HAVING JURISDICTION IN CRIMINAL ACTIONS.

§ 7753. Jurisdiction of district court. There is in each of

the judicial districts of this state a court denominated the district

court, with jurisdiction conferred by the constitution of this state and

the laws passed in pursuance thereof, and having, among other things,

common law jurisdiction and authority within their respective judicial

districts for the redress of all wrongs committed against the laws of

this state, atfecting persons or property.

§ 7754. Where district courts held. Each of the said dis

trict courts may be held, for the trial of criminal actions, in any

organized county or in any judicial subdivision in the same district,

as is or may be provided by law.

§ 7755. Always open. Questions of fact. Terms. The

said district courts are always open for the purpose of hearing and

determining all questions, motions and applications of every kind and

character in criminal actions or proceedings of which they have orig

inal or appellate jurisdiction, except issues of fact; and said questions,

motions and applications may be heard and determined at any place

within the judicial district in which is situated the county or judicial

subdivision wherein the action or proceeding is brought or is pend

ing. But issues of fact in all criminal actions or proceedings must be

tried at a regular term of the court in the county or judicial subdi

vision in which the same is legally brought or to which the place of

trial is changed as provided by law.

§ 7756. Jurisdiction of district courts specified. Each of

the said district courts has and must exercise jurisdiction and

authority:

1. To inquire, by the intervention of a grand jury when required

by law, of all public offenses committed or triable in the county or

judicial subdivision for which the court may be held. _

2. To inquire into the cause of the detention of all persons

imprisoned in the jail of the county or judicial subdivision, or other

wise detained, and to make an order for their recommitment or dis

charge, or other disposition, according to law.

3. To hear, t and determine as limited by law, all accusations in

writing presente by a grand jury, or otherwise as provided and‘ for

the causes specified in section 7824 of this code, against any district,

county, township, city or municipal otficer or state ofiicer not liable

to impeachment, for misconduct, malfeasance, crime or misdemeanor

in oflice or for habitual drunkenness or gross incompetency and upon

conviction to enter judgment as prescribed by law.

4. To hear, try and determine. upon information or indictment or

otherwise as provided by law, prosecutions for crimes or public

offenses committed against the laws of this state, and to issue writs

and process and do all other acts therein according to law as may be

necessary in the exercise of said jurisdiction and authority, whether

original or appellate, and upon conviction of any such crime or pub

lic offense, to impose the punishment prescribed by law therefor.

§ 7757. Decisions of district courts reviewable. The final

decisions of the district courts in criminal actions, are reviewable and

§ I5. C. Cr. I’.

annl.

5 16, 0.01. 1'.

am'd.

§ 17. C. Cr. 1’.

annl.

§ 15*. C. Cr. I’.

am‘(l.
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§ 19. C. Cr. P.

am'd.
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determinable by the supreme court, according to law, on appeals

brin in up for review the record and proceedings therein.

§ $77 8. Jurisdiction. Justices. Magistrates. County

courts. As limited by law directing the place of exercising their

jurisdiction and authority, county, city, township and other justices

of the peace, police magistrates and, when authorized by law, the

judges of the county courts and the county courts shall have juris

diction and authority throughout the counties or the judicial sub

divisions in which the county, city, township or municipality for

which they are respectively elected, are located:

1. To act as committing magistrates under the provisions of this

code or other laws of this state confening the same.

2. To hear, try and determine such petit misdemeanors as, by the

constitution of this state and the justices’ code or this code or other

laws, jlurisdiction is now or may hereafter be conferred upon them to

pl1I11S .

3. To adjudge and impose the punishment prescribed by law,

upon conviction, in all cases within their jurisdiction to hear, try and

determine.

C H A P T E R 3.

PREVENTION OF PUBLIC OFFENSES.

ARTICLE 1.—LAWFUL RESISTANCE.

§ 7759. To commission of offense. By whom. Lawful

resistance to the commission of a public offense may be made:

1. By the party about to be injured.

2. By other parties.

§ 7760. By party about to be injured. Resistance sufficient

to prevent the offense may be made by the party about to be injured:

1. To prevent an offense against his person or his family or some

member thereof.

2. To prevent an illegal attempt by force to take or injure prop

erty in his lawful possession.

7761 . By other persons. Any other person, in aid or

de ense of the person about to be injured, may make resistance suf

ficicnt to prevent the otfense.

ARTICLE 2.—-INTERVENTION or THE QFFICEBS or Josrrca.

§ 7762. Public oifenses prevented. Public offenses may be

prevented by the intervention of the oflicers of justice:

1. By requiring security to keep the peace.

2. By forming a police in cities and villages, and by requiring

their attendance in exposed places.

3. By suppressing riots.

§ 7763. Persons aiding oflicers justifled. When the oflicers

of justice are authorized to act in the prevention of public offenses.

other persons who, by their command act in their aid, are justified in

so doing.
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ARTICLE 3.—SEcUn1'rY TO KEEP run Psacs.

§ 7764. Complaint for threatening, before whom. A com

plaint may be laid before any of the magistrates mentioned in section

7885. authorized by law to act within the county or judicial subdivi

sion that a person has threatened to commit an offense against the

person or property of another.

§ 7765. Complaint defined. A complaint within the meaning

of this article, is a statement in writing, made to a magistrate, that a

person has threatened to commit an offense against the person or

property of another, and subscribed and sworn to by the complainant.

§ 7766. Magistrate must issue warrant. If it appears from

such complaint that there is just reason to fear the commission of the

offense threatened, by the person complained of, the magistrate must

issue a warrant, directed generally to the sherifi of the county, or any

constable, or marshal or policeman of the city or town, reciting the

substance of the complaint, and commanding the oflicer forthwith to

arrest the person complained of, and bring him before such magis

trate.

§ 7767. Procedure when charge controverted. When the

person complained of is brought before the magistrate, if the charge

is controverted, the magistrate must take testimony in relation

thereto. The evidence must on demand of the defendant, be reduced

to writin and subscribed by the witnesses.

§ 776 . When accused must be discharged. If it appears

that there is no just reason to fear the commission of the offense

alleged to have been threatened, the person complained of must be

discharged.

§ 7769. When accused must give undertaking. If, how

ever, there is just reason to fear the commission of the ofl’ense, the

person complained of may be required to enter into an undertaking,

in such sum, not exceeding one thousand dollars, as the magistrate

may direct, with one or more suflicient sureties, to abide the order of

the next district court of the county, and in the meantime to keep the

peace toward the people of this state, and particularly toward the

complainant.

§ 7770. When undertaking is or is not given. If the

undertaking required by the last section is given the party complained

of must be discharged. If he does not give it the magistrate must

commit him to prison, specifyin in the warrant the requirement to

give security, the amount thereo and the omission to give the same.

§ 7771. Accused committed. How discharged. If the per

son complained of is committed for not giving security, he may

upon giving the same, be discharged by any justice of the peace

of the county or of the city or township, or by any police magis

trate of the county, or by the judge of the county court of the county

when authorized to act as a committing magistrate or by the judge of

the district court of the county.

§ 7772. Undertaking transmitted to district court. The

undertaking must be transmitted by the magistrate to the next dis

trict court of the county.

§ 7773. Assault in presence of court. A person who, in the

presence of a court or magistrate, assaults or threatens to assault

another or commit an offense against his person or property or who

§ 25, C. Cr. P.

anrd.

§ 26, C. Cr. P.

am'|l.

g 2:. c. Cr. P.

§ E4, C. Cr. P.

g 29, c. Cr. 1-.

§ 3), C. Cr. P.

§ 31. C. Gr. P.

am‘d.

5 -.rz._c. Cr. P.

§ 33- C. Cr. I’.
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contends with another with angry words, may be ordered by the court

or magistrate to give security, as provided in section 7769, or if he

refuses to do so he may be committed as provided in section 7770.

§ 34. c. Cr. r. § 7774. Accused must appear at district court. A person

who has entered into an undertaking to keep the peace must appear

on the first day of the next term of the district court of the county.

If he does not the court may forfeit his undertaking and order it to

be prosecuted unless his default is excused.

§ c. Cr. P. § 7775. Complainant not appearing, accused discharged.

If the complainant does not appear the person complained of may be

discharged, unless good cause to the contrary is shown.

§ as, c. (‘r. P. § 7776. Procedure when parties appear. If both parties

appear the court may hear their proofs and allegations, and may

either discharge the undertaking or require a new one for a time not

exceedin one year.

5 37. c. Cr. P. § 7'77 . When undertaking broken. An undertaking to

keep the peace is broken on the failure of a person complained of to

appear at the district court as provided in section 777-1 or upon his

being convicted of a breach of the peace.

§ RR <1 (‘r- l‘- § 7778. Action upon undertaking. Upon the state’s attorney

producing evidence of such conviction to the district court to which

the undertaking is returned, that court must order the undertaking to

be prosecuted, and the state’s attorney must thereupon commence an

action upon it in the name of this state.

g :29. c. (‘r. 1*. § 7779. What alleged in action. In the action the offense

stated in the record of conviction must be alleged as the breach of

the undertaking, and such record is conclusive evidence thereof.

§ 40. C. (‘r. I’. § 7780. Limitation. Security to keep the peace or to be of

good behavior cannot be required, except as prescribed in this article.

§ 1, c. a~. \.~»1. § 7781. Costs to be taxed. In all cases of security to keep the

peace under this article, the court in addition to the orders mentioned

in said article shall tax the costs against the complainant or defendant.

or both, as justice may require, and enter judgment therefor, which

may be enforced as judgments for costs in criminal cases, and execu

tion may issue therefor.

An'r1cLn 4.—PoL1cE IN Cums AND V1LLAeEs, AND THEIR ATTEND

ANCE AT Pnnmc MEETINGS.

§ 41. c. Cr. P. § 7782. Organization of police. The organization and regu

lation of the police in the cities and villages of this state are

governed by special statutes.

§ 4:, c. Cr. r. § 7783. Force to attend public meetings. The mayor or

other oflicer having the direction of the police in a city or village,

must order a force suflicient to preserve the peace to attend any

public meeting when he is satisfied that a breach of the peace is

reasonably apprehended.

:\ltTI(,1LE 5.-—SL'l‘I‘RESsION or RIOTS.

§ 43, c. (‘r. r. § 7784. Ofiicer may command assistance. When a sheriff

or other public ofiicer authorized to execute process, finds or has

reason to apprehend that resistance will be made to the execution of

the process, he may command as man male inhabitants of his county

as he may think proper, and any mi itary company or companies in
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the county, armed and equipped, to assist him in overcoming the

resistance, and if necessary, in seizing, arresting and confining the

reslisters and their aiders and abettors, to be punished according

to aw.

§ 7785. Oflicer must report resisters. The ofiicer must

certify to the court from which the process is issued, the names of

the resisters and their aiders and abettors, to the end that they may

be proceeded against for contempt.

§ 7786. Person commanded refusing, punished. Every

person commanded by a public oflicer to assist him in the execution

of process, as provided in section 7784, who without lawful cause,

refuses or neglects to obey the command, is guilty of a misdemeanor.

§ 7787. Governor may order additional force. If it

appears to the governor that the power of the county is not suflicient

to enable the sheriff to execute process delivered to him, or to sup

press riots and to preserve the peace, he must on the application of

the sherifl’ or the judge, order such a force from any other county or

counties as is necessary, and all persons so ordered or summoned by

the governor or acting governor, are required to attend and act; and

any such persons who without lawful cause, refuse or neglect to obey

the command, are guilty of a misdemeanor.

§ 7788. Governor may ask aid of the United States.

Under the facts and circumstances mentioned in the last section and

when the civil power of the count is not deemed suflicient, it shall

be the duty of the governor to app y to the military authorities of the

United States for a force suflicient to execute the laws and to prevent

resistance thereto, to suppress riots, execute process and preserve the

peace.

§ 778.9. Unlawful assemblage. When any number of per

sons, whether armed or not, are unlawfully or riotously assembled,

the sheriff of the county and his deputies, the oflicials governing the

city or town, or the justices of the peace and marshals and constables

and police thereof, or any of them, must go among the persons assem

bled or as near to them as possible, and command them in the name

of the state immediately to disperse.

§ 7790. Procedure ifrioters do not disperse. If the per

sons assembled do not immediately disperse, the magistrates and

otficers must arrest them or cause them to be arrested, that they may

be punished according to law, and for that purpose may command

the aid of all persons present or within the county.

S 7791. Who deemed rioters. If a person so commanded to

aid the magistrates and oflicers neglects to do so, he is deemed one of

the rioters, and is punishable accordingly.

§ 7792. Negligence of oflicers is a misdemeanor. If a

magistrate or officer having notice of an unlawful or riotous assembly

mentioned in section 7789, neglects" to proceed to the place of the

assembly, or as near thereto as he can with safety, and to exercise the

authority with which he is invested for suppressing the same and

arresting the offenders, he is guilty of a misdemeanor.

§ 7793. When oflicers may disperse assembly. If the

persons assembled and commanded to disperse do not immediately

disperse, any two of the magistrates or oflicers mentioned in section

7789. may command the aid of a sutficient number of persons, and

may proceed in such manner as in their judgment is necessary to dis

perse the assembly and arrest the offenders.

§ H. C.

§ 45. C.

§ 46. C.

§ 47, (7.

§ 4:‘. C.

Q 49. C.

§ 50. C.

§ 51. C.

Cr.

Cr.

CI’.

Cr.

Cr.

Cr.

Cr.

Cr. P.

.. Cr. ’.
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§ 53, (‘. Cr. P.

§ 54, C. Cr. I’.

_ 7794. Endeavors before endangering life. Every

en eavor must be used, both by the magistrates and civil oficers and

by the ofiicer commanding the troops, which can be made consist

ently with the preservation of life, to induce or force the rioters to

disperse before an attack is made upon them by which their lives

may be endangered.

§ 7795. Penalty for resisting. A person who after the pub

lication of a proclamation by the govemor or acting governor, or who

after lawful notice as aforesaid to disperse and retire, resists or aids

in resisting, the execution of process in a county declared to be in a

state of riot or insurrection, or who aids or attempts the rescue or

escape of another from lawful custody or confinement, or who resists

or aids in resisting a force ordered out by the governor or any civil

officer as aforesaid, to quell or suppress an insurrection or riot, is 6

guilty of a felony, and is punishable by imprisonment in the peniten

tiary for not less than two years.

CHAPTER. 4.

PROCEEDINGS FOR THE REMOVAL OF PUBLIC

OFFICERS.

ARTICLE 1.— REMOVAL BY IMPEACHMENT.

§ 7796. Impeachments. What oficers liable to and for

What. The governor and other state and judicial officers of the

state, except county judges. justices of the peace and police magis

trates‘, shall be liable to and may be impeached for habitual drunken

ness, crimes, corrupt conduct or malfeasance or misdemeanor in otficef

The articles of impeachment may contain charges and specifications,

or either, predicated upon or on account of any crime, corrupt con

duct, malfeasance or misdemeanor in ofiice committed by the accused

durin any previous term of the same office.

§ 75797. Commencement. Trial. Presiding ofiicer. The

sole power of impeachment is vested in the house of representatives

and a concurrence of a majority of all the members is necessary to

the exercise thereof. All impeachments shall be tried by the senate

sitting for that purpose, and the senators shall be upon oath or

aflirmation, to do justice according to law and the evidence. VVhen

the governor or lieutenant governor is on trial, the chief justice of the

supreme court shall preside, or in case he is disqualified or unable

to preside, then some other judge of said court to be selected by the

senate. No person shall be convicted without the concurrence of

two-thirds of the senators elected.

§ 7798. How originated. Prosecution. Articles. Every

impeachment must be originated by resolution adopted by the house

of representatives, and the prosecution thereof conducted by at least

five managers selected therefor by the house. Said managers, or a

committee of the house, must prepare the articles of impeachment in

accordance with the resolution of the house and submit them to the
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house for approval, and when approved the managers must present

the same at the bar of the senate and immediately deliver them to

the presiding officer thereof. The house may authorize the managers

to employ counsel to assist them in the preparation and prosecution

of the articles of impeachment.

§ 7799. Form of articles and specifications. The articles

of impeachment shall be divided into separate charges and specifi

cations thereunder. The charges shall be numbered consecutively by

themselves and each shall set forth in a general way the facts claimed

to constitute one of the olfenses named in section 7796 of this code.

The specifications, under each charge shall immediately follow it and

be consecutively numbered, and each shall set forth the facts claimed

to constitute an offense of the kind named in the charge under which

it is placed. There may be as many charges and as many specifi

cations under each as the circumstances may require. No objection

shall be made on account of the form of the articles of impeachment,

and the same‘ shall be deemed suflicient in substance if their allega

tions enable the accused to understand the nature of the accusations

against him, and to make his defense.

§ 7800. Day for hearing. Notice to accused. The senate

must whenever articles of impeachment are presented to it by or on

behalf of the house of representatives, assign a day for the hearing of

the impeachment and inform such house thereof. The day so

assigned shall not be earlier in the session than that at which the

completion of the business of the legislative assembly may be effected.

But all steps and preparations necessary may be taken and made from

time to time during the session to enable the trial to begin immedi

ately upon the completion of the business of the legislative assembly.

The president of the senate or other person presiding therein, must

cause a copy of the articles of impeachment with a notice to answer

the same, at the time and place appointed, to be served upon the

accused not less than twenty days before the day set for the trial.

§ 7801. Service of notice. The service must be made upon

the accused personally, or if he cannot upon diligent inquiry be

found within the state, the senate upon proof of that fact may order

the notice to be served by publication or otherwise in such manner

as it may deem proper: and the notice as published must require the

accused to appear at the specified time and place to answer the articles

of impeaclnnent. \\'hcn the notice to the accused is served by pub

lication 01' otherwise than personally within the state, the articles of

impeachment may be served upon the accused by mail or otherwise

as the senate may deem proper.

§ 7802. Procedure after notice. If the accused does not

appear the senate upon proof of service of the notice and articles of

impeachment in any manner provided in the last two sections, as the

circumstances may require, may, of its own motion or for cause

shown, assign another clay for the hearin of the accused, or may pro

ceed in the absence of the accused to tria and judgment.

§ 7803. Impeachment suspends oficer. No oflicer shall

exercise the duties of his office after he shall have been impeached

and before his acquittal. Whenever upon the impeachment of an

oflicer there is no one authorized by law to perform the duties of the

office, and the senate shall by resolution declare that the public

service may suffer by reason thereof, the governor shall designate

some suitable person to perform the duties of the ofiice until the end

1379



§§ 7804-7810 . CRIMINAL PROCEDURE. Removal of

of the trial upon the articles of impeachment, and the person so des

ignated shall receive the same salary, fees and emoluments as such

officer during his incumbency. If the accused is acquitted, he shall

thereby, be immediately restored to the ofiice, but if he is convicted,

the ofiice shall be deemed vacant and be immediately filled as pro

vided by law.

§ 7804. Organization of court. Powers. It shall be the

duty of the senate and each member thereof, unless excused for cause,

to meet .at the senate chamber on the day assigned to hear the

impeachment and organize as a court for the trial of the same. and

such organization shall be held and deemed to be perfected when the

presiding ofiicer of the senate and all members thereof, not excused,

shall have taken the oath or affirmation prescribed. No member shall

sit in the trial, or give his vote upon such trial, until he shall have

taken such oath or affirmation. The oath or affirmation, shall be

administered by the secretary of the senate to the presiding oflicer

thereof, and by the presiding officer, to each of the members of the

senate. The senate sitting as a court upon the trial of an impeach

ment shall have the same power to compel the attendance of its mem

bers as when engaged in the ordinary business of legislation.

§ 7805. Counsel for accused. If the accused appears and is

unable to procure the assistance of -counsel, it is the duty of the presi

dent of the senate, or other person presiding, to appoint some suit

able person to assist him in his defense. If he is served by publica

tion and fails to appear, it is the duty of the president of the senate,

or other person presiding, to appoint some person as counsel to

appear in his behalf and make defense for him.

§ 7806. How accused may answer. When the defendant

' appears he may in writing object to the sufiiciency of the articles of

impeachment, or he may answer the same by an oral plea of not guilty.

Such plea must be entered upon the journal, and puts in issue every

material allegation of the articles of impeachment and the specifica

tions thereunder; or the accused may answer the articles in writing.

§ 7807. Objections to the articles. Procedure. If the

accused makes objections to the sufiiciency of the articles of impeach

ment and such objections are sustained by a majority of the members

of the senate, the decision shall be entered on the journal and no fur

ther proceedings be had upon the articles, but if such objections are

not sustained by a majority of the members of the senate, the accused

must be ordered forthwith to answer the articles.

§ 7808. Objections overruled. Further proceedings. If

the accused upon the overruling of his objections as provided in the

last section, then pleads guilty to any or all of the charges or specifica

tions, the senate must render judgment of conviction against him, but

if he pleads not guilty or refuses to plead. the senate must at such

time as it may appoint proceed to try the impeachment.

§ 7809. Duty of secretary of senate. It shall be the duty of

the secretary of the senate in all cases of impeachment to keep a full

and correct record of all proceedings and said record shall be held and

become a public record. The secretary of the senate shall also have

power to administer all requisite oaths and affirmations.

§ 7810. Subordinate oflicers of the court. The senate sit

ting as a court of impeachment shall have power, from time to time.

to appoint such subordinate oflicers, clerks and reporters as may be
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necessary for the convenient transaction and dispatch of business. and

may at any time remove such officers or any of them.

§ 781 1. Process for witnesses. The mana ers selected by the

house of representatives and the person impeache and his counsel,

shall. severally, be entitled to process for compelling the attendance

of persons and witnesses, or the production of papers or records

required for the trial of the impeachment.

§ 7812. Senate may make rules. Subpoenas. The senate

sitting as a court of impeachment shall have full power and authority

to establish such rules and regulations for the trial of the accused as

may be necessary, and shall have power to adjourn from time to time

and dissolve when its work is concluded, and to compel obedience to

its process and orders. Its process including subpoenas shall run

into every part of the state and may be served by the same ofiicers as

other process, or by any person authorized by the presiding ofiicer of

the court to serve the same, and shall have the same force and effect

as subpoenas from district courts in criminal actions.

§ 7813. Privileges of court. Imprisonment. The senate,

while sitting as a court of impeachment shall have all the powers and

privileges conferred upon it by the constitution as a house of the

legislative assembly or the laws passed in pursuance thereto, provided

imprisonment shall not extend beyond the dissolution of the court of

impeachment.

§ 7814. Vote on charge. Conviction. The vote upon the

charges and specifications shall be taken by yeas and nays, beginning

with the first specification under the first charge and continuing

until all the specifications under the first charge have been disposed

of. A vote shall be taken in the same way upon each specification

and all specifications and other charges in the articles of impeachment

until they are all disposed of. If two-thirds of the members elected

concur in favor of a conviction upon any of the charges or specifica

tions the accused must be convicted, otherwise he shall be acquitted.

§ 7815. Upon conviction, judgment entered by resolu

tion. If the accused is convicted the senate must, at such time as it

may appoint, pronounce judgment in the form of a resolution

entered upon the journal of the senate. .

§ 7816. Adoption Of resolution. On the adoption of the

resolution by a majority of the members present who voted on

the question of acquittal or conviction, it becomes the judgment of

the senate.

§ 7817. Extent of judgment of conviction. The judgment

may be that the defendant be removed from office, or that he be re

moved from office and disqualified to hold any office of trust or profit

in the state.

§ 7818. Eifect of such judgment. If a judgment of convic

tion is given, the defendant shall be disqualified from exercising any

of the functions of the office. and from receiving the salary, fees or

-emoluments thereof, and the office shall be filled for the remainder

of the term as upon a vacancy.

§ 7819. Lieutenant governor impeached. If the lieuten

ant governor is impeached, notice of the impeachment must be im

me diately given to the senate by the house of representatives, that

§ 7820. Impeac ment does not bar prosecution. If the

off ense for which the defendant is impeached or convicted is also the

s an other president ma be chosen.

1381



§§ 7821-7826 CRIMINAL PROCEDURE. Removal of

§ 55. (‘. Cr. 1’.

§§ 56. 6'4.

C. Cr. I’.

am’d.

§ 57. (‘. Cr. P.

§ 58. C. CI“. l’.

subject of an information or indictment, the information or indict

ment is not barred thereby. '

§ 7821. Compensation. Members. Counsel. Payment.

The presidin oflicer, except the chief justice when presiding, and

members of t e senate while sitting as a court of impeachment, and

of the house of representatives, shall each receive their regular per

diem and milea e while attending the court of impeachment, and the

compensation o the secretary of the senate, sergeant-at-arms and all

subordinate officers, clerks and reporters of the court and counsel

employed to assist the mana ers, shall be such amount as shall be

determined upon by a vote 0 the members of such court. The state

auditor upon presentation of a certificate or certificates signed by

the presiding oflicer and secretary of the senate, shall draw his war

rants upon the state treasurer to pay the expense of the senate. and

the compensation of the officers, clerks and reporters and conn.-rel

under the provisions of this article.

§ 7822. Compensation. Oficers. Witnesses. Payment.

The same fees shall be allowed to witnesses, otficers and other persons

serving process or orders as are allowed for like services in criminal

actions, but no fees can be demanded in advance. Such fees shall

be certified and paid as provided in the preceding section for the pay

ment of the senate, otlicers, clerks, reporters and counsel, but subject

to the right of the senate to disallow all fees and charges which it

shall deem unreasonable or unnecessary.

ARTICLE 2.—RF.MovAL BY JUDICIAL PROCEEDINGS.

§ 7823. Additional proceedings. Removal from oflice.

In addition to the proceedings mentioned in chapter 24 of the code of

civil procedure and article 2, chapter 6 of the political code, and apart

and distinct from any other criminal action or proceedings, the fol

lowing provisions are adopted to obtain a judgment of removal from

ofiice.

§ 7824. Accusation. Causes for removal. An accusation

in writing against any district, county, township, city or municipal

officer, or state oflicer not liable to impeachment, except representa

tive in congress and members of the legislative assembly, for miscon

duct, malfeasance, crime or misdemeanor in ofiice, or for habitual

drunkenness or gross incompetency, may be presented by the grand

jury to the district court of the county in or for which the otticer

accused is elected or appointed; provided, that when such proceedings

are against a state ofiicer not liable to impeachment, the accusation

may be presented by the grand jury of the county or judicial subdivi

sion in which such oflicer resides or in which he has his place of otlice

for the transaction of his official business.

§ 7825. Form of accusation. The accusation must state the

offense charged in ordinary and concise language, without repetition.

and in such manner as to enable a person of common understanding

to know what is intended.

§ 7826. Duty of judge. State’s attorney. After receiving

the accusation the judge to whom it is delivered must forthwith cause

it to be transmitted to the statefs attorney of the county or subdivi

sion, except when he is the oflicer accused, who must cause a copy

thereof to be served upon the defendant, and require by written notice

of not less than five days that he appear before the district court of
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the county or subdivision, and answer the accusation at a specified

time. The original accusation must then be filed with the clerk of

the court.

§ 7827. Defendant must appear. The defendant must

appear at the time appointed in the notice and answer the accusation.

unless for suflicient cause, the court assigns another day for that pur

pose. If he does not appear, the court may proceed to hear and

determine the accusation in his absence.

§ 7828. Defendant’s answer. The defendant may answer the

accusation either by objecting to the sufliciency thereof or of any

article therein, or by denying the truth of the same.

§ 7829. Objections for insuficiency. If he objects to the

legal sufiiciency of the accusation, the objection must be in writing

but need not be in any specific form, it being sutlicient if it presents

intelli ibly the ground of the objection.

§ 7 30. Denial may be oral. If he denies the truth of the

accusation, the denial may be oral and without oath and must be

entered upon the minutes.

§ 7831. Objections overruled. Answer. If an objection

to the sufiiciency of the accusation is not sustained, the defendant

must answer the accusation forthwith.

§ 7832. Conviction on plea or trial. If the defendant pleads

guilty the court must render judgment of conviction against him. If

he denies the matters charged or refuses to answer the accusation, the

court must immediately or at such time as it may appoint proceed to

try the accusation.

§ 7833. Trial by jury. The trial must be by a jury and con

ducted in all respects in the same manner as the trial of an informa

tion or indictment for a misdemeanor. ‘

§ 7834. Judgment on conviction. Upon a conviction the

court must pronounce judgment that the defendant be removed from

otfice. But to warrant a removal the judgment must be entered upon

the minutes, assigning therein the causes of removal.

§ 7835. Process for witnesses.

person appointed to prosecute and the defendant are respectively

entitled to such process as ma be necessary to enforce the attendance

of witnesses, as upon a trial 0 an information or indictment.

§ 7836. Appeal from judgment of removal. From a judg

ment of removal an appeal may be taken to the supreme court in the

same manner as from a judgment in a civil action; but until such

judgment is reversed the defendant is suspended, from his otfice, and

pending the appeal the office must be filled as in case of vacancy.

§ 7837. Proceedings to remove sta.te’s attorney. The

same proceedings may be had on like grounds for the removal of a

state-‘s attorney, except that the accusation must be delivered by the

judge to the clerk, and by him to such person as may be appointed

by the judge to act as prosecuting ofiicer in the matter, who is

authorized and required to conduct the proceedings.

§ 7838. Other accusation and proceedings thereon. When

an accusation in writing and verified by the oath of any person is

presented to the district court, alleging that an oflicer within the

jurisdiction of the court has been guilty of charging and collecting

illegal fees for services rendered or to be rendered in his otfice, or has

refused or neglected to perform the otficial duties pertaining to his

otfice, or has rendered himself incompetent to perform his said duties

The state’s attorney or other.

§ 59, (7. (‘.r. I’.

§ 60. (P. (‘r. I’.

§ 61. C. Cr.

§ 62. U. Cr.

§ 63. C. (Jr. I’.

§ 64. (Y. Cr.

:\m’rl.

§ 65, (‘». Cr.

§ 66. C. (Jr. I’.

§ 69. (‘. Cr. l’.

:im’1l.

§ 70. C. (‘r. P.

am‘<l.
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by reason of habitual drunkenness or other cause, the judge of the

court to whom it is delivered must forthwith cause it to be trans

mitted to the state’s attorney of the county, or in case it is against

the state’s attorney of the county, the accusation must be delivered

by the judge to the clerk of the court and by him to such person as

may be appointed by the judge to act as prosecuting officer in the

matter, and the state/s attomey of the county or person appointed to

prosecute, must cause a copy of said accusation to be served upon the

accused and, by written notice, require him to appear before the court

at a time specified, not more than twenty days nor less than five days

from the time the accusation was presented, and answer said accusa

tion. On the day named in said notice, or on some subsequent day

not more than thirty days from that on which the accusation was pre

sented, to be fixed by the judge, the court must proceed to hear the

‘ accusation and evidence offered in support of the same and the

answer, if any is made, and the evidence offered by the party accused.

The court may try and determine the issues unless the accused requires

that they be submitted to a jury. If a jury is required the court

must forthwith in a summary manner cause a jury to be impaneled

and the matter submitted to them. Challenges shall be allowed and

the trial conducted in the same manner as a trial by jury in a civil

action. If the charge is tried by the court it shall proceed as a civil

action tried by the court. The decision of the court or the verdict of

the jury shall be “guilty,” or “not uilty.” Costs shall be awarded

as in a civil action. If the accused is found guilty either by the

decision of the court or by the verdict of the jury, the court shall

render j ud ment that the accused be removed from his ofiice, and for

the costs o the action. A statement of the case may be settled and

an appeal taken as provided by law in a civil action. The court may. in

its discretion, if the accused is found guilty, award treble costs against

him. If the court finds that the accusation was made without prob

able cause, it must tax the costs of the prosecution and trial against

the complainant.

0 H A PT E R IBASTARDY PROCEEDINGS.

§ 7839. Complaint for bastardy. Form. Any unmarried

woman who is delivered of a bastard child, or is pregnant with a child.

which, if born alive, may be a bastard, may make a complaint in

writing under oath before a justice of the peace or police magistrate

against the person who is the father of such child. Such proceed

ings must be entitled in the name of the state as plaintiff and against

the accused as defendant. The complaint shall be in substantially

the following form: -

State of North Dakota, % Before . . . . . . . . . . . . . . . . . .J. P.
County of . . . . . . . . . . .. SS’ (or Police Magistrate.)

The State of North Dakota, Plaintiff,

against

. . . . . . . . . . . . . . . . . . . . . . , Defendant.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .being first duly sworn on oath

says: That she is an unmarried woman and was on the . . . . . .day of
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. . . . . . . . . .18.. .delivered of a bastard child (or is pregnant with a

child which, if born alive, may be a bastard), begotten by the defend

ant . . . . . . . . . . . . . . . . . . . . . . . .on or about the . . . . . . . .day of . . . . . . . .

18.. .at . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

\Vherefore she asks that a warrant may be issued for the arrest of

the defendant . . . . . . . . . . . . . . . . . . . . . . . . . . . . .that he may answer to

such charge. '

Subscribed and sworn to, etc.

§ 7840. Warrant issued. Form. Service. Upon the fil

ing of the complaint the magistrate shall issue a warrant which,

exclusive of the venue and title, shall be in substantially the follow

ing form:

The state of North Dakota to any sheriff, constable, marshal or

policeman in the county of . . . . . . . . . . . . . . . . . . . . . . . . . . . . :

Complaint on oath having been made to me by . . . . . . . . . . . . . . . . . .

that she is an unmarried woman and has been delivered of a bastard

child (or is pregnant with a child which, if born alive, may be a

bastard), and accusing the defendant . . . . . . . . . . . . . . . . . . . with being

the father of such child.

_You are therefore commanded forthwith to arrest the above named

. . . . . . . . . . . . . . . . . . . . . . . . and, unless he 'ves an undertaking in the

sum of . . . . . . . . . . . . . . . . . . . . . . . . . . . . dol ars, to be approved by the

clerk of the district court of the county where arrested, to bring him

before me at . . . . . . . . . . . . . . . . . . or in case of my absence or inability

to act before the nearest or most accessible magistrate authorized to

act in this county.

Dated at . . . . . . . . . . . . this . . . . . . .. day of . . . . . . . . . . . . . . 18 . . . .

Justice of the Peace (or Police Magistrate).

The ofiicer to whom such warrant is delivered may execute the same

in any part of this state by arresting the defendant and taking him

before a magistrate as in such warrant directed. The undertaking

required by the warrant shall be conditioned for the defendants

appearance as prescribed in section 7842.

§ 7841. HOW defendant released. If the defendant shall at

any time after his arrest pay or secure to be paid to the complainant

such sum of money as she may agree in writing to receive in full

satisfaction and as shall be approved by the board of county com

missioners of the county in which she resides and shall execute a11d

give an undertaking with sutlicient sureties to be approved by such

board to the county in which she resides, conditioned to secure and

indemnify such county from all charges for the maintenance of such

child and shall also pay all expenses incurred by such county for the

support. of the mother during her lying in or of the child and the

costs of prosecution, he shall be discharged.

§ 7842. -Undertaking. Amount. Commitment. Upon the

arrest of the defendant, unless he complies with the provisions of the

last section or gives an undertaking as provided in section 7340. the

magistrate before whom the defendant is taken shall require him to

execute and give an undertaking in a sum not less than five hundred

and not exceeding one thousand dollars, with sufficient sureties, pay

able to the state of North Dakota and conditioned that he will appear

at the next term of the district court of such county and from term to

term until the final disposition of the proceeding to answer the com
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plaint and abide the judgment and orders of the court therein; if the

defendant fails to execute and give such undertaking the magistrate

shall make an order committing him as in criminal actions.

§ 7843. How warrant returned. Undertaking. The war

rant when executed together with any undertaking given by the de

fendant shall be returned by the ofiicer making the arrest to the

magistrate who issued the warrant, or his successor in ofiice and the

magistrate shall transmit any undertaking given by the defendant to

gether with a transcript of his proceedings and all other papers in

the case, without delay, to the clerk of the district court of the

proper county. _ _ _

§ 7844. Undertaking after commitment. Any person un

prisoned for failure to give such undertaking may be discharged by

giving the same with sufficient sureties at any time after his commit

ment; such undertaking may be taken and approved by the magis

trate before whom such proceeding was had or by the judge of the

district court before whom the same is pending.

§ 7845. Proceedings for trial. The trial of such proceeding

shall, except as herein otherwise provided, be governed by the law

regulatin civil actions. The clerk shall place such proceeding upon

the calen ar for trial at the first term of the district court after the

papers therein are received by him. No notice of trial and note of

issue need be served or filed.

7846. Answer. Trial. By court. By jury. If the

de endant answers, denying the charge, the issue shall be tried by the

court, unless a jury is demanded by either party, in which case the

issue shall be tried by a jury.

§ 7847. Defendant adjudged father. Judgment. If the

court or jury finds that the defendant is the father of such child. or

if the defendant fails to answer the charge, he shall be adjudged the

father of such child and the court shall render such judgment as may

seem necessary to secure, with the assistance of the mother, the main

tenance and education of such child, until such time as the child is

likely to be able to support itself, which judgment shall be docketed

by the clerk as judgments in civil actions. Such judgment shall

direct the person to whom and the times at which any parts of the

same shall be paid and shall also require the defendant to secure the

payment thereof by an undertaking executed by him with sufiicient

sureties and in default thereof the defendant shall be committed to

jail until discharged according to law. The court may at any time

upon the motion of either party, upon ten days’ notice to the other party,

vacate or modify such judgment as justice may require.

§ 7848. Imprisoned ninety days. Discharge. Any person

who shall have been so imprisoned ninety days may apply for his dis

charge from imprisonment in the manner provided in the code of

civil procedure for the discharge from imprisonment of persons con

fined in jail upon executions against the person. '

§ 7849. Execution may issue. Exemptions. Executions

may issue on such judgment whenever any amount is due on the

same and shall be executed as an execution on a judgment in a civil

action, and no property, except absolute exemptions, shall be exempt

from such execution.

§ 7850. Woman failing to prosecute. County

sioners. If any woman mentioned in section 7839 fails to prosecute

the father of her child and such child is likely to become a public

commis
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charge, any member of the board of county commissioners of the

county where she resides may apply to a justice of the peace or police

magistrate of such county, who shall thereupon examine her under

oath as to who is the father of such child, the time when and place

where such child was begotten and as to such other circumstances as

are deemed necessary; the magistrate shall thereupon issue a warrant

for the arrest of the person charged with being the father of the

child and the same proceedings shall be had thereon and with like

effect as in cases of complaint made by the woman.

§ 7851. Prosecution limited. No proceedings under this

chapter shall be instituted unless commenced within one year after

the birth of such child, but no time durin which the defendant is

not an inhabitant of or usually residing wit in this state is a part of

the time limited for the commencement of such proceeding.

§ 7852. Other provisions applicable. The provisions of

articles 8 and 9 of chapter 10 of the code of civil procedure relating

to exceptions and new trials. and the provisions of chapter 14 of such

code relating to appeals are applicable to proceedings under this

chapter.

§ 7853. State’s attorneys must prosecute. The several

state's attorneys within their respective counties shall prosecute all

proceedings under this chapter. _

§ 7854. Action on undertaking. If the defendant fails to

appear in accordance with the terms of the undertaking provided for

in section 7842 the state's attorney of the county shall commence an

action thereon in 'the name of the state for the recovery of the full

amount specified in such undertaking, which amount is declared to be

liquidated damages. The judgment in such action shall direct the‘

payment of such money as provided in section 7847, so far as the

same is applicable and the court may also direct the clerk to issue a

bench warrant for the arrest of the defendant and the provisions of

sections 8066 and 8067 of this code, so far as the same are applicable,

shall govern the proceedings under such warrant.

§ 7855. Proceedings on undertaking. If at any time after

havin given the undertaking provided for in section 7847, the

defen ant shall be in default in the payment of any sum provided for

in the judgment, the court may upon motion of the state’s attorney,

upon ten days’ notice to the defendant and his sureties enter up

judgment on such undertaking and award execution for the amount

of money due upon such judgment at the time such motion is heard.

§ 7856. Deposit instead of undertaking. The defendant

instead of giving any undertaking required under the provisions of

this chapter may deposit with the clcrk of the district court of the

county in which such proceeding is commenced, a sum of money equal

to the amount for which such undertaking is required to be given.

‘Such deposit shall be held to answer the event of such proceeding to

the same extent and upon the same conditions as the undertaking in

lieu of which such deposit is made.
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§ 71, C. Cr. I‘.

am’d.

§ 72, C. CI‘. l’.

§ 73, C. Cr. 1’

am’d.

CHAPTER 6.

PROCEEDINGS IN CRIMINAL ACTIONS PROSEOUTED

BY INFORMATION OR INDICTMENT, TO THE

' COMMITMENT INCLUSIVE.

ARTICLE 1.—Loca1. JURISDICTION or PUBLIC OFFENSES.

§ 7867. .Who punishable in this state. Every person is

liable to punishment by the laws of this state, for a crime or public

offense committed by him therein, or as otherwise prescribed by the

penal code, except when it is by law cognizable exclusively in the

courts of the United States.

7858. Commenced without, consummatedWV ien the commission of a public ofiense commenced without this

state is consummated within its boundaries, the defendant is liable to

punishment therefor in this state, though he was out of the state at

the time of the commission of the offense charged, if he consummated

it in this state through the intervention of an innocent or guilty

agent, or by any other means proceeding directly from himself; and

in such case, the jurisdiction~is in the county or judicial subdivision

in which the offense is consummated.

§ 7859. Duel without, death within state. When an

inhabitant or resident of this state, by previous appointment or

engagement fights a duel, or is concerned as a second or surgeon

therein, out of the jurisdiction of this state, and in the duel a wound

' is inflicted upon a person, whereof he dies in this state, the jurisdic

§ 14, c.'cr. 1-.

amfil.

§ 76. G. Cr. 1'.

am'd.

5 77, C. Cr. P.

am‘<l.

tion of the offense is in the county or judicial subdivision where the

death happens.

§ 7860. Inhabitant leaving to evade law. When an inhab

itant or resident of this state leaves the same for the purpose of evad

ing the operation of the provisions of the statutes relating to dueling,

and challenges to fight, with the intent or for the purpose of doing

any of the acts prohibited therein, the jurisdiction is in the county or

judicial subdivisionof which the offender was an inhabitant or resi

dent when the offense was committed.

§ 7861. Part committed in different counties. When a

crime or public offense is committed in part in one county or judicial

subdivision and in part in another, or the acts or effects thereof, con

stituting or requisite to the consummation of the offense occur in two

or more counties or judicial subdivisions, the jurisdiction is in either

or any of said counties or judicial subdivisions.

§ 7862. Committed near boundary. When a public offense

is committed on the boundary of two or more counties or judicial sub

divisions, or within five hundred yards thereof, the jurisdiction is in

either county or judicial subdivision.

§ 7863. On board vessel. When an offense is committed in

this state on board a vessel navigating a river, lake or canal, or lying

therein in the prosecution of her voyage, the jurisdiction is incounty or judicial subdivision through which the vessel is navigated

in the course of her voyage, or in the county or judicial subdivision

where the voyage terminates.
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§ 7864. Certain enumerated cases. The jurisdiction of a

criminal action: .

1. ' For forcibly and without lawful authority seizing and confining

another, or inveigling or kidnaping him, with intent, against his will,

to cause him secretly or forcibly to be confined or imprisoned in this

state. or to be sent out of this state or from one county to another;

O1‘,

§ 18.1‘. (Ir. P.

am'<i.

2. For maliciously, forcibly or fraudulently taking or enticing i

away a child under the age of twelve years, with intent to detain and

conceal such child from its parents, guardian or other person having

lawful charge of the child: or,

3. For inveigling, enticing or taking away any unmarried female

of previous chaste character, under the age of twenty years, for the

purpose of prostitution, or for aiding or assisting in such abduction,

for such purpose; or,

4. For taking away any female under the age of eighteen years.

from her father, mother, guardian or other person having the legal

charge of her person, without his consent, either for the purpose of

concubinage or prostitution; "

Is in any county or judicial subdivision in which the offense is

committed, or into or out of which the person upon whom the ofiense

was committed, may, in the commission of the offense, have been

brought or in which an act was done by the accused in instigating.

procuring, promoting, aiding or assisting or in being an accessory to

the commission of the offense or in abetting the parties concerned

therein.

§ 7865. Proceedings in certain cases. When property taken

in one county or judicial subdivision, by burglary, robbery, larceny

or embezzlement, has been brought into another, the jurisdiction of

the offense is in either. But if before the conviction of the defendant

in the latter, he is indicted in the former county or judicial sub

division, the sheritf of the latter must, upon demand, deliver him to

the sheriff of the county or judicial subdivision where the indictment

was found, upon being served with a certified copy of the indictment

and a receipt indorsed thereon, of the delivery of the body of the‘

defendant, and is, on filing the copy of the indictment and the

receipt, exonerated from all liability in respect to the custody of the

defendant. The sherifi having the custody of the accused shall not

surrender him except upon an indictment by a grand jury.

§ 7866. Treason. Overt act without state. The jurisdic

tion of a criminal action for treason, when the overt act is committed

out of this state, is in any county or judicial subdivision of the state.

§ 7867. Jurisdiction of accessory. In the case of an acces

sory in the commission of a public offense, the jurisdiction is in the

county or judicial subdivision where the offense of the accessory was

committed, notwithstanding the principal offense was committed in

another county or judicial subdivision.

§ 7868. Conviction or acquittal in another state. When

an act charged as a public offense is within the jurisdiction of another

state, country or territory as well as in this state, a conviction or

acquittal thereof in the former is a bar to a prosecution or indictment

therefor in this state.

§ 7869. Conviction or acquittal in another county. When

an offense is in the jurisdiction of two or more counties, a conviction

§ B0, (‘. Cr. P.

am’d.

§ 81. C. Cr. 1’.

am‘d.

§ 82, C. Cr. l‘.

am’d.

§ $3. C. (‘r. 1’.
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§ 81. C. (‘r. 1’.

am‘(l.

' § 84. C. Cr. l’.

am’d

§ 85, C. Cr. P.

am‘d.

§ 86. C. Cr. 1’.

am’d.

§ 87. C. Cr. 1’.

am‘1l.

§ 14>. C. ('1'. P.

um‘d.

§ S9. C. Cr. 1’.

am’1l.

§ 90. C. Cr. I’.

am'd.

or acquittal thereof in one county is a bar to a prosecution or indict

ment thereof in another. .

§ 7870. Escaping from penitentiary. The jurisdiction of a

criminal action for escaping from or breaking the penitentiary, with

intent to escape therefrom, or for attempting by force or violence or

in any other manner to escape from said prison, is in the county

where the same is located. 3

§ 7871. Escaping from jail. The jurisdiction of a criminal

action for breaking or escaping from the jail of any county is in the

county where said jail is located. A

§ 7872. Bringing stolen property into state. The juris

diction of a criminal action for stealing in any state, country or terri

tory, the property of another, or receiving it, knowing it to have been

stolen, and bringing the same into this state, is in any county or

judicial subdivision into which such stolen property has been brought.

§ 7873. Murder or manslaughter. The jurisdiction of a

criminal action for murder or manslaughter, when the injury which

caused the death was inflicted in one county or judicial subdivision

and the party injured dies in another or out of the state, is in the

county or judicial subdivision where the injury was inflicted.

§ 7874. Against a principal not present. The jurisdiction

of a criminal action against a principal in the commission of a public

otfense, when such principal is not present at the commission thereof,

is in the same county or judicial subdivision in which it would be

under this code, if he was so present and aiding and abetting therein.

§ 7876. Violating enumerated sections. The jurisdiction

of a criminal action for the violation of any of the provisions of sec

tions 7348, 7349 and 7350 of the penal code is in any county or judi

cial subdivision, either:

1. In which any act is done toward the commission of the

otfense; or,

2. Into, out of or through which the offender passed to commit

the offense; or,

3. Where the otfender is arrested.

ARTICLE 2.——TIME or Connsncme CRIMINAL Aorrons.

§ 7876. For murder not limited. There is no limitation of

the time within which a prosecution for murder must be commenced.

Itnrnlay be commenced at any time after the death of the person

ki e . '

§ -7877. For felony other than murder. An information for

any other felony than murder must be filed, or an indictment found,

within three years after its commission; provided, that nothing in this

section contained shall be construed to bar or prevent a person prose

cuted for murder from being found guilty of manslaughter and pun

ished accordingly.

§ 7878. For misdemeanor. An information, or a complaint,

for a misdemeanor, except as otherwise specially limited by law, must

be filed, or an indictment found, within two years after its commis

sion.

§ 7879. Time of defendant’s absence. If when the crime or

public offense is committed, the defendant is out of the state. the

information may be filed, or the indictment found, within the time

herein limited, after his coming within the state, and no time during
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which the defendant is not an inhabitant of, or usually resident within

this state, is part of the limitation.

§ 7880. When action is commenced. An information is filed

or an indictment found within the meaning of this article when it is

presented, if an information by the state's attorney or -person ap

pointed to prosecute, or if an indictment, by the grand jury, in open

court and there received and filed; or if a complaint, when filed by a

magistrate having jurisdiction to hear, try and determine the action.

ARTICLE 3.—Tns COMPLAINT, INFORMATION on Iunrcrnsur AND

MAGISTRATES.

§ 7881. Complaint defined. A complaint is a statement in

writing made to a magistrate that a person has been guilty of some

‘ designated crime or public offense, and subscribed and sworn to by

the complainant.

§ 7882. Indictment defined. An indictment is an accusation

in writing, presented by a rand jury to a competent court, charging

a person with a crime or pu lic otfense.

§ 7883. Information defined. An information is an accusa

tion in writin , in form and substance like an indictment for the

same offense, c arging a person with a crime or public otfense, signed

and verified by some person and presented to a police magistrate, or

to the district court, and filed by said police magistrate, if presented

to him, or if presented to the district court, then in the ofiice of the

clerk of said court.

§ 7884. Magistrates defined. A magistrate is an oificer

authorized by law, to issue a warrant for the arrest of a person

char ed with a crime or public offense.

§ 885. Who are magistrates. The following oflicers are

agistrates:

1. The judges of the supreme court, with authority to act as such

throughout the state.

2. The judges of the district courts, with authority to act as such

througihout the judicial districts for which they are respectively
electe . i

3. As limited by law directing the place of exercising their juris

diction and authority, county, city, township and other justices

of the peace, police magistrates and, when authorized by law, the

judges of the county courts, with authority to act as such throughout

the counties or the judicial subdivisions in which the county, city,

iOWl'lSgip or municipality for which they are respectively elected are

locate .

III

Aarrcus 4.—Tns COMPLAINT.

§ 7886. What complaint must state. The complaint must

state:

1. The name of the person accused, if known, or if not known and

it is so stated, he may be designated by any other name.

2. The county or judicial subdivision in which the offense was

committed.

3. The general name of the crime or public offense.

4. The acts or omissions complained of as constituting the crime

or public offense named.

§ 91. (T. Cr. P.

am'd.

§ H6. C. Cl‘. P.

am’d.

§ 93, G. Cr. I‘.

am‘d.

§ 94. (‘..,(‘-1'. P.

am d.
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~

o. The person against whom, or against whose property the offense

was committed, if known, and,

6. If the offense is against the property of any person, a general

description of such property. The complaint must be subscribed and

sworn to by the complainant.

§ 7887. Who must make complaint. Every person who has

reason to believe that a crime or public ofl"ense has been committed,

must make complaint against such person before some magistrate

having authority to make inquiry of the same.

§ 7888. Magistrate may examine complainant. When a

complaint is made before a magistrate, charging -a person with the

commission of a crime or public offense, such magistrate may examine

the complainant, under oath, as to his knowledge of the commission

of the offense charged, and he may also examine any other persons.

§ 7889. Accused arrested without warrant. When any

officer or other person shall bring any person he has arrested without

a warrant, before a magistrate, it is the duty of such officer or person

to specify the charge upon which he has made the arrest. It is then

the duty of the magistrate or state’s attorney to make a complaint of

the offense charged, and cause the officer or person, or some other

person, to subscribe and make oath to such complaint and file it.

§ 7890. Witnesses other than complainant. Every person

making complaint charging the commission of a crime or public

offense, must inform the magistrate of all persons, whom he believes to

have any knowledge of its commission and the magistrate, at the time

of issuing the warrant, may issue subpoenas for such persons, requir

ing them to attend at a specified time and place as witnesses.

ARTICLE 5. —THE Waaaarvr or Aaaasr.

§ 95. c. ('r. P. 7891 . Issuance of warrant. Justices of the peace.

*““"‘- W en a complaint, verified by oath or aflirmation, is laid before a

magistrate, charging the commission of a crime or public offense, he

must, if satisfied therefrom that the offense complained of has been

committed, and that there is reasonable ground to believe that the

accused committed it. issue a warrant for his arrest; but when the

magistrate before whom the complaint is made is a justice of the

peace, before issuing the warrant, the complaint, if made by any per

son other than the state's attorney of the county, and other evidence

taken by such magistrate relating to the offense charged, must be sub

mitted to such state’s attorney and he must examine into the charge

and enter either his approval or disapproval of the issuance of a war

rant upon such complaint. If the state's attorney disapproves. no

warrant shall be issued, but if he approves the issuance of a warrant

such magistrate shall proceed accordingly: provided. however, that in

cases when it appears from statements of the complaint or other

written evidence submitted to the magistrate that the accused is liable

to escape from the county before the approval of the state’s attorney

can be had as hereinbefore prescribed and such magistrate so certifies

on the complaint, and in all cases mentioned in section 7889 of this

code, a warrant may issue without the approval of the state's attorney.

No justice of the peace shall receive any fees or allowances whatever

for any act done or services rendered in a criminal action or proceed

ing commenccd or prosecuted in disregard of the provisions of this

section.
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7892. Warrant defined. Form. A warrant of arrest is an

or er in writing, in the name of the state, signed by a magistrate,

commanding the arrest of the defendant, and may be substantially in

the following form:

State of North Dakota,
County of . . . . . . . . . . . . . . . . SS‘

.The state of North Dakota to any sheriff, constable, marshal or

policeman in this state (or in the county of . . . . . . . . . . . ., or as the

case may be:)

Complaint upon oath having been this day laid beforé me that the

crime [pf (designating it) has been committed, and accusing C. D.

thereo -,

You are therefore commanded forthwith to arrest the above named

C‘. D., and bring him before me at (naming the place,) or, in case of

my absence or inability to act, before the nearest or most accessible

magistrate in this county.

Datedat . . . . . . . . . . ..,this . . . . ..day of . . . . . . ..,18....

E. F., Justice of the Peace,

(or as the case may be.)

§ 7893. Requisites of Warrant. The warrant must specify

the name of the defendant, or if it is unknown to the magistrate, the

defendant may be designated therein by any name. It must also

state an offense in respect to which the magistrate has authority to

issue the warrant, and the time of issuing it, and the county, city, town

or villa e where it is issued, and be signed by the magistrate with his

name 0% otlice.

§ 7894. Directed to peace oflicer. Execution. The war

rant must be directed to and executed by a peace oflicer.

§ 7895. Peace oficer defined. A peace-officer is a sheriff of

a county or his deputy, or a constable, marshal or policeman of a

township, city, village or town. '

§ 7896. To whom judge may direct warrant. If the war

rant is issued by a judge of the supreme court or by a judge of the

district court it may be directed generally to any sheriff, constable,

marshal or policeman in the state, and may be executed by any of

such officers to whom it may be "delivered in any part of the state.

§ 7897. To whom other magistrate. If it is issued by any

other magistrate, it may be directed generally to any sheriff, con

stable, marshal or policeman in the county or judicial subdivision in

which it is issued, and may be executed by such otficcr in any part of

the state.

§ 7898. Oficer executing may command assistance. An

ofiicer arresting a person for whom he has a warrant in a county or

judicial subdivision other than the one in which he holds ofiice, may

in the county or judicial subdivision where he finds such person, call

for assistance and command aid, and exercise authority as if in his

own county.

§ 7899. Duty of officer if felony. If the otfense charged in

the warrant is a felony, the oflicer making the arrest must take the

accused before the magistrate who issued the warrant, or some other

magistrate in the same county as provided in the warrant of arrest.

§ 7900. If a misdemeanor. Bail. If the offense charged in

the warrant is a misdemeanor not within the jurisdiction of the

magistrate who issued it to punish, and the accused is arrested in

another county or judicial subdivision, the officer, must, upon being

§ 96. C. Cr. I’.

am’d.

Q 9?, C. Cr. I’.

§ 98. (‘. Cr. 1'.

§ 99. (‘. (‘r. I‘.

am’<l.

§ 100. ('.(‘r. I’.

a1n‘<l.

5 101. C. ('r. P.

am’d.

5 103, C. (‘r. I’.

am’1l.

§ 104. C. Cr. 1‘.

am‘cl.
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§ 105. C. Cr. I‘.

am‘d.

§ 106. C. Cr. I’.

:1m‘d.

§ ms. C. Cr. P.

am'd.

5 109. C. Cr. 1'.

annl.

§ 110. (‘. Cr. C.

:\m‘\l.

§1l1.C. (Yr. P.

am‘d.

required by the accused, take him before a magistrate in that county

or judicial subdivision who must admit him to bail and take bail

from him accordingly. But if there is no magistrate residing within

the county or judicial subdivision wherein the accused is arrested and

the accused requires it, the officer must take him before a magistrate

of any other county nearer or more accessible than the magistrate

issuing the warrant and said magistrate must admit him to bail and

take bail from him accordingly.

§ 7901. Brocedure when bail taken. On taking bail, the

magistrate must certify that fact on the Warrant, and deliver the war

rant and undertaking of bail to the oflicer having charge of the

accused. The oflicer must then discharge the accused from arrest,

and must without delay deliver the warrant and undertaking to the

clerk of the court at which the accused is required to appear.

§ 7902. When bail is not given. If, on the admission of the

accused to bail, the bail is not forthwith given, the ofiicer must take

the accused before the magistrate who issued the warrant, or, in case

of his absence or inability to act, before the nearest or most accessi

ble magistrate in the same county and must at the same time deliver

to the ma 'strate the warrant with his retuni thereon indorsed and

subscribe by him.

§ 7903. Misdemeanor within magistrate’s jurisdiction.

If the offense charged is within the jurisdiction of the magistrate to

try and punish upon conviction, the accused, if arrested in another

county or judicial subdivision, must be taken before the magistrate

who issued the warrant, or, if he is absent, then before some other

magistrate, as provided in the last preceding section.

§ 7904. Delay prohibited. Attorney. The accused must in

all cases be taken before the magistrate without unnecessary delay.

and any attorney at law entitled to practice in the courts of record of

North Dakota, may, at his request visit such person after his arrest,

§ 7906., Magistrate not issuing the warrant. If the

accused is taken before a magistrate other than the one who issued

the warrant, the complaint on which the warrant was granted must

be sent to that magistrate, or if it cannot be procured, the prosecutor

and his witnesses must be summoned to give their testimony anew.

§ 7906. Accused from other county. When a complaint is

laid before a magistrate of the commission of a crime or public

offense, triable in another county of this state, but showing that the

accused is in the county or judicial subdivision where the complaint

is laid, the same proceedings must be had as prescribed in this article,

except that the warrant must require the accused to be taken before

the nearest and most accessible magistrate of the county in which

the offense is triable, and the complaint of the complainant, with the

depositions, if any, of the witnesses who may have been produced,

must be delivered by the magistrate to the officer to whom the war

rant is delivered.

§ 7907. Taken to proper county. The officer who executes

the warrant must take the accused before the nearest or most accessible

magistrate of the county or judicial subdivision in which the offense

is triable, and must deliver to him the complaint and the depositions,

if any, and the warrant with his return indorsed thereon, and the

magistrate must then proceed in the same manner as upon a warrant

issued by himself.
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§ 7908. If offense a misdemeanor. If the offense charged in § 112. 0, Cr. P.
the warrant issued pursuant to section 7906 is a misdemeanor not a'“‘l'

within the jurisdiction of the magistrate to try and punish, the ofiicer

must. upon being required by the accused, take him before a magis

trate of the count in which the warrant was issued, who must admit

the accused to bai and immediately transmit the warrant and com

plaint and depositions, if any, and undertaking, to the clerk of the

court, in which the accused is required to appear.

§ 7909. Privilege of oflicer. An oificer who has arrested a

person charged with a crime or public offense in any county or judi

cial subdivision, may take and convey such person through such parts

of this state as shall be in the ordinary route of travel from the place

where he shall have been arrested to the place where he is to be con

veyed and delivered under the process by which the arrest shall have

been made, and such conveyance shall not be deemed an escape.

§ 7910. Oficer not liable to arrest. While having in charge

any person arrested in a criminal action or proceeding, neither the

officer, nor any of his assistants, shall be liable to arrest on civil pro

cess: and such officer is authorized to require any citizen to aid in

securing the accused, and to retake him, if he escapes, in any part of

the state, as if he was within his own county; and a refusal or neglect

to render such aid shall be an offense in the same manner as if he was

an oiiicer of the county or judicial subdivision where such aid is

required.

_' 791 1 . Giving bail deemed waiver of examination. Any

person arrested for a misdemeanor not within the jurisdiction of a

magistrate to hear, try and punish, in any county or judicial subdivi

sion other than the county or judicial subdivision wherein the

offense is triable, shall, if admitted to bail and released thereon, be

deemed to have waived all and every right to a preliminary exam

ination upon said chargc before any magistrate and such person may

be informed against, fried and punished, upon conviction of such

offense, in all respects as if such preliminary examination had been

had.

Aarrcnn 6.-Aaansr, BY Wnom AND How MADE.

§ 7912. Arrest defined. An arrest is the taking of a person §11:s. qdcr. P.

into custody in the nizumer authorized by law. ‘"" '

§ 7913. Who may make. An arrest may be made, either: § 114. c. Cr. P.

1. By a peace officer. under a warrant.

2. By a peace offic-er, without a warrant: or,

3. By a private person.

§ 7914. Oflicer may summon aid. Any officer making an g 115. c. Cr. P.

aréelslt ingly orally summon as many persons as he deems necessary to

a1 1m ierein.

§ 7915. Persons must aid. Every person when required

must aid an otficcr in the making of an arrest.

§ 7916. When made for felony. Misdemeanor. If the g us. c. Cr. P.

offense charged is a felony, the arrest may be Iéléide on any day, and

at any time of the day or night. If it is a mi emeanor, the arrest

cannot be made at night, unless upon the direction of the magistrate

indorsed upon the warrant.

§ 7917. How arrest made. An arrest is made by an actual §11'i. c. Cr. P.

restraint of the person of the defendant, or by his submission to the

custody of the ofiicer.
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§ 7918. Restraint limited. The defendant is not to be sub

jected to any more restraint than is necessary for his arrest and

detention. '

§ 7919. Warrant must be shown. If the person making

the arrest. is acting under the authority of a warrant, he must so

inform the defendant, and he must also show the warrant, if required.

§ 7920. Ofilcers must obey warrant. An ofiicer making an

arrest in obedience to a warrant, must proceed with the person

ii.I'l'BSi'.8(1 as commanded in the warrant, or otherwise as provided by

aw.

§ 7921. When defendant resists. If, after notice of inten

tion to arrest the defendant, he either flees or forcibly resists, the

officer may use all necessary means to efl"ect the arrest.

§ 7922. Oificer may break door. The ofiicer may break open

an outer or innel‘ door or window of a dwelling house, to execute the

warrant, if, after notice of his authority and purpose, he is refused

admittance.

§ 7923. Arrest without warrant. A peace oificer may, with

out a warrant, arrest a person:

1. For a public offense, committed or attempted in his presence.

2. \Vhen the person arrested has committed a felony, although

not in his presence.

3. \Vhen a felony has in fact been committed, and he has reason

able cause for believing the person arrested to have committed it.

4. On a charge, made upon reasonable cause, of the commission

of a felony by the party arrested.

§ 7924. May break door. To make an arrest, as provided in

the last section, the officer may break open an outer or inner door or

window of a dwelling house, if, after notice of his oflice and purpose.

he is refused admittance.

§ 7925. Arrest at night. Reasonable cause. He may also

at night, without a warrant, arrest any person whom he has reasonable

cause for believing to have committed a felony, and is justified in

making the arrest though it afterward appears that the felony had

not been committed.

§ 7926. Must state authority. When arresting a person with

out a warrant, the officer must inform him of his authority and the

cause of the arrest, except when he is in the actual commission of a

public offense, or is pursued immediately after an escape.

§ 7927. Bystander’s arrest. He may take before a magistrate.

a person, who, being engaged in a breach of the peace, is arrested by

a bystander and delivered to him.

§ 7928. Offense in presence of magistrate. When a public

offense is committed in the presence of a magistrate, he may, by a

verbal or written order, command any person to arrest the offender.

and may thereupon proceed as if the oifender had been brought before

him on a warrant of arrest. -

§ 7929. When private person may arrest.

son n1u_v arrest another:

1. For a public otfense committed or attempted in his presence.

2. When the person arrested has committed a felony, although not

in his presence.

3. When a felony has been in fact committed, and he has reason

able cause for believing the person arrested to have committed it-.

A private per

1396



Criminal Actions. CRIMINAL PROCEDURE. §§ 7930-T936

§ 7930. Must inform person of cause of arrest. A private § 1-.40. c; ('r. 1-.
person making an arrest must, upon making the arrest, inform the “mm

person to be arrested of his intention to arrest him, and of the cause

of the arrest, and require him to submit, except when he is in the

actual commission of the offense or when he is arrested on pursuit

immediately after its commission.

§ 7931. When private person may break door. If the § 131- G-Cr-1%

person to be arrested has committed a felony, and a private person,

after notice of his intention to make the arrest, is refused admittance,

he may break open an outer or inner door or window of a dwelling

house. for the purpose of making the arrest.

§ 7932. .Private person arresting. Duty. - A private per- 5 13"-'. (‘-<Jr-P

son who has arrested another for the commission of a public offense,

must, without unnecessary delay, take him before a magistrate or

deliver him to a peace ofiioer.

§ 7933. Ofiensive weapons taken. Any person makin an § 133- (‘- 0r- P

arrest must take from the person arrested all otfensive weapons w ich

he may have about his person, and must deliver them to the magis

trate before whom he is taken.

§ 7934. Procedure against person arrested without war

rant. When an arrest is made without a warrant by a peace oliicer

or by a private person, the person arrested must without unnecessary

delay be taken:

1. Before the nearest or most accessible magistrate in the county or

judicial subdivision where the arrest is made; or,

2. If there is no magistrate in said county or judicial subdivision

qualified to act. then before the nearest or most accessible magistrate

authorized to act for the county or judicial subdivision where the arrest

is made. A complaint stating the charge against the person arrested,

must be made before such magistrate, as provided by section 7889 of

this code.

§ 7935. Who may break door. When. Any person who 5 1"-'-'-<'.,Cr-1%
has lawfully entered a house for the purpose of making an arrest, or Mn d’

being therein makes an arrest, may break open the door or window

thereof, if detained therein, when necessary for the purpose of libera

ting himself, and an ofiicer may do the same when necessar for thepurpose of liberating a person who, acting in his aid, lawfullly enters

for the purpose of making an arrest, and is detained therein.

ARTICLE 7. —WARRANTS AND SERVICE THEREOF BY TELEGRAPH.

§ 7936. Warrant transmitted by telegraph. Whenever a

warrant for the arrest of a person accused of a crime or public offense

is issued by a judge of the supreme or district court or by a magis

trate of the county wherein such offense is triable, the delivery of

such warrant by telegraph may be authorized by a judge of the

supreme or district court, by an indorsement, authorizing such de

livery, at any place within this state, upon the warrant of arrest under

the hand of such judge, directed generally to any sherifl’, constable,

marshal or policeman in the state. After such indorsement, a tele

graphic copy of such warrant may be sent by telegraph to one or

more of such oflicers within the state, and such copy is as effectual in

the hands of any such otficer, and he must serve the same and in all

regards proceed thereunder in the same manner as though he held an
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original warrant issued by the magistrate making the indorsement

thereon.

§ 7937. Duty of oflicer transmitting. Every ofiicer causing

telegraphic copies of a warrant to be sent must certify as correct, and

file in the telegraph ofiicefrom which such copies are sent, a copy of

the warrant and indorsement thereon, and must return the original

with a statement of his action thereunder and signed by him.

§ 7938. Warrant returnable in county where issued.

Misdemeanor. Every person arrested by warrant for any offense,

when no other provision is made for his examination. must be taken

before some magistrate of the county in which the warrant was issued.

and the warrant with the proper return thereon, signed by the person

who made the arrest, must be delivered to such magistrate. Any tele

graphic copy of a warrant under which an oflicer has acted in making

an arrest shall be deemed the original warrant. If the offense charged

in the warrant is a misdemeanor within the jurisdiction of a magis

trate to try and upon conviction to punish, a trial must be had as

provided by law. '

§ 7939. Arrest directed by telegraph. In all cases when

by law a peace ofiicer of this state, may arrest a person without a

warrant, or having a warrant for the arrest of a person accused of a

crime or public offense and such person may otherwise escape from

this state, such oflicer may, by telegraph, direct any sherifl’. constable,

marshal or policeman in this state to arrest such person, and desig

nate the accused in said order by name or description, or both.

§ 7940. How executed. Procedure. The order may be

directed generally to any of such oflicers and executed by the oflicer

receiving it. The oflicer executing any such order shall take into his

custod ,the person desi nated therein and detain him upon such

order or such length 0% time as shall be necessary for the officer

directing the arrest to reach the place of detention by the ordinary

course and means of travel, or until sooner demanded by an ofiicer

having a warrant for the arrest of such person, but in no case shall the

ofiticer arresting such person upon such order detain him longer than

the time hereinbefore mentioned.

ARTICLE 8.——RAIL\\'AY POLICE.

§ 7941. When conductors peace omcers. Each conductor

of a railway or railroad train carrying passengers. while on duty in

this state as such conductor is hereby invested with and possesses ti .e

authority of a peace officer of the state.

S 7942. Railway companies may appoint police. Every

railway or railroad company doing business within this state is hereby

authorized to appoint, and at its own expense, to employ such persons

as peace oflicers, at its stations or other places along the line of its

road within the state, as may be by it deemed necessary, for the pro

tec-tion of its property or the preservation of order on its premises or

in or about its cars, depots, grounds, yards, buildings or other struc

tures, or any of the same under its control or in its possession. ‘Vixen

any railway or railroad company doing business in this state is in the

hands of or being operated by a receiver appointed by a court of this

state or of the United States, the authority conferred by this section

upon such company is conferred upon and may be exercised by such

receiver.
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§ 7943. Powers of railway police. Every conductor men

tioned in section T941 and every person employed as provided in sec

tion 7942 of this code, shall have and may exercise the authority of a

peace oflicer of the state, to arrest with or without warrant, as other

peace officers, any person committing an offense against the laws of

the state, or the ordinances of any city, village, town or municipality,

upon the premises occupied by the company or receiver thereof, by

which he is employed, or in or about its cars, depots, grounds, yards,

buildings or other structures or any of the same under its control or

in its possession.

§ 7944. Procedure on arrest. Every person arrested by any

conductor. or other person exercising authority conferred by this arti

cle, must be thereafter proceeded with in all respects as is or may be

required by law, in cases of arrests made by other peace oflicers of

the state, except that a conductor may cause a person so arrested by

him to be so proceeded with b any other person, or oflicer.

§ 7945. Other peace 0 cers. Nothing in this article con

tained shall be construed to restrict, in any way, any right, authority

or privilege conferred by law, upon any other peace officer of the

state within his lawful jurisdiction.

§ 7946. Railway police. N0 fees. No person authorized by

the provisions of this article to make arrests, shall receive or be

allowed any fees or expenses for so doing.

7947. Railway company liable for acts of. Each of such

rai, way or railroad companies or receivers thereof is, and shall be held

responsible for the acts of all conductors or other persons employed

by it while acting as peace officers under the provisions of this article

to the same extent as for the acts of its general agents or employees.

ARTICLE 9.--—RETAKING AFTER AN ESCAPE on RESCUE.

§ 7948. Pursuit and rearrest. If a person arrested escapes

or is rescued, the person from whose custody he escaped or was

rescued, may immediately pursue and retake him, at any time, and in

an place in the state.

7949. May break door or window. To retake the person

escaping or rescued, the person pursuing may, after notice of his

intention and refusal of admittance, break open an outer or inner

door or window of a dwelling house.

ARTICLE 10.—PaELn1I.vABr EXAMINATIONS.

_ 7950. Magistrate’s duty. When the defendant is brought

be ore a magistrate upon an arrest, either with or without a warrant,

on a charge of having committed a public offense, the magistrate must

immediately inform him of the charge against him, and of his right

to the aid of counsel in every sta e of the proceedings, and also of his

right to waive an examination before any further proceedings are had.

§ 7961. Must allow accused counsel. He must also allow

the defendant a reasonable time to send for counsel, and adjourn the

examination for that purpose; and must, upon the request of the

defendant, require a peace oficer to take a message to such counsel

in the county or cit as the defendant may name. The ofiicer must,

without delay, per orm that duty, and shall receive fees therefor as

upon service of a subpoena.

§ 1, c. 132. 1&7.

am’d.

§ 1. c. 132. 1887.

am'd.

§ 1, c.132. 1887.

am’d.

§ l, 0. 132, 1867.

am'd.

§ 134. C. Cl‘. P.

§ 135. C. Cr. l‘.

§ 136, C. (Yr. P.

§ 13?, (7. Cf. 1'.
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am’d.
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am'd.
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am’d.

§ 140, C. Cr. P.

am’1l.
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§ 7952. Examination. The magistrate before whom the ac

cused is brought, must, unless a change of the place of trial is had

under the provisions of the next section, immediately after the

appearance of counsel, or if none appears and the accused requires

the aid of counsel, after waiting a reasonable time therefor, proceed

to examine the case.

§ 7953. Change of place of trial. Whenever a person accused

of a public offense is brought before a justice of the peace for examina

tion and, at any time before such examination is commenced, he files

with such justice his aflidavit stating that by reason of the bias or

prejudice of said justice, he believes he cannot have a fair and

impartial examination before him, such justice must transfer said

action, and all the papers therein including a certified copy of his docket

entries, to another justice of the same county, if there is another

justice in said county qualified to act; provided, that unless the

parties agree upon the justice to whom said action shall be transferred,

it shall be sent to the nearest justice of the county, but no more than

one change of the place of examination under this section shall be

had in an action.

§ 7954. Adjournment. The examination must be completed

at one session unless the magistrate for good cause adjourns it. The

adjournment cannot be for more than three days at each time, nor

more than fifteen days in all, unless by the consent, or on the motion

of the defendant.

§ 7965. Disposition of accused on adjournment. If ‘ an

adjournment is had for any cause and the defendant is charged with

a capital offense, he must be committed in the meantime, otherwise

the magistrate must commit the defendant for examination, or dis

chargehim from custody, upon sufficient bail or the deposit of money,

as provided in this code, as security for his appearance at the time to

which the examination is postponed.

§ 7956. Form. Commitment for examination. The com

mitment for examination is by an indorsement signed by the magis

trate, on the warrant of arrest, to the followin effect:

The within named A. B., having been broug t before me under this

warrant, and havin failed to give bail for his appearance, is commit

ted to the sheriff o the county of . . . . . . . . . . . . (or to the marshal of

the city of . . . . . . . . . . ..,as the case may be,) to await examination

on the . . . . .. day of . . . . . . ..,18.... at . . . . .. o'clock, ....M. at

which time you will have his body before me at my oflice.

§ 7957. Examination. Procedure. At the examination the

magistrate must, in the first place, read to the accused the complaint

on file before him. He must also, after the commencement of the

prosecution, issue subpoenas for any witnesses required by the prose

cution or the defendant.

§ 7968. Same. Witnesses kept separate. While a witness

is under examination, the magistrate may exclude all witnesses who

have not been examined. He may also cause the witnesses to be

kept separate, and to be prevented from conversing with each other

until they are all examined.

§ 7959. Same. Who excluded. The magistrate may also.

upon the request of the defendant, exclude from the examination

every person except his clerk, the prosecutor and his counsel, the

attorney general of the state, the state’s attorney of the county, the
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defendant and his counsel and such other person as he may designate,

and the officer having the defendant in custody.

§ 7960. How witnesses examined. The witnesses must be

examined in the presence of the defendant, and may be cross-exam

ined in his behalf. And on demand of the defendant all the testi

mony in the case must be reduced to writing in the form of depo

sitions. -

§ 7961. Accused may produce witnesses. When the exam

ination of the witnesses on the part of the state is closed, any wit

nesses the defendant may produce must be sworn and examined.

§ 7962. Magistrate. Disposition of depositions. The

magistrate or his clerk must keep the depositions taken, and exhibits

admitted as evidence on the examination until returned to the proper

court; and must not permit such testimony to be examined or copied

by any person except a judge of the court having jurisdiction

of the offense, or authorized to issue writs of habeas corpus, the attor

ney general of the state, the state’s attorney of the county or judicial

subdivision, or other prosecuting attorney and the defendant and his

counsel.

§ 7963. Violation. Misdemeanor. Every violation of the last

section is punishable as a misdemeanor.

§ 7964. Procedure. Accused discharged. After hearing

the evidence on behalf of the respective parties, if it appears either

that a public offense has not been committed, or that there is no suffi

cient cause to believe the defendant guilty thereof, the magistrate must

order the defendant to be discharged, by an indorsement on the com

plaint over his signature, to the following efiect: “There bein no

sufficient cause to believe the within named . . . . . . . . . . . .guilty o the

offense within mentioned, I order him discharged.”

S 7965. Malicious prosecution. Costs taxed. If the

defendant on a preliminary examination for a public offense is dis

charged as provided in section 7964 and if the magistrate finds that

the prosecution was malicious or without probable cause, he shall

enter such judgment on his docket and tax the costs against the com- _

plainin witness, which shall be enforced as judgments for costs in

crimina cases, and execution may issue therefor.

§ 7966. Procedure. Accused held to answer. If, however,

it appears from the examination that a public otfense has been com

mitted, and that there is sufficient cause to believe the defendant

guilty thereof, the magistrate must, in like manner, indorse on the

complaint an order signed by him, to the following effect: “ It appear

ing to me that the offense in the within complaint mentioned (or any

other offense, according to the fact, stating generally the nature

thereof), has been committed and that there is sufficient cause to

believe the within named . . . . . . . . . . . . . . . . . . . . . . . . guilty thereof, I

order that he be held to answer the same.”

§ 7967. When offense not bailable. If the offense is not

bailable, the following words or words to the same etfect, must be

added to the indorsement: “And that he is hereby committed to the

sheriff of . . . . . . . . . . . .,” (or to the marshal of the city of . . . . . . . . . .

or as the case may be).

§ 7968. When offense bailable. If the offense is bailable,

and bail is taken by the magistrate, the following words or words to

the same effect, must be added to the indorsement mentioned in sec

§ '14-‘L (‘-. (Tr. 1’.

§ 144. C. (‘l'. P.

§ us. c. Cr. 1*.

§ 147. C. (‘L l‘.

GD
1.. . '. 3*. 13141.

§ ltx, c. ('-r. 1*.

§ 149, c. (Jr. 1'.

§ 1.-.0. (‘. Cr. 1-.
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tion 7966: “And I have admitted him to bail, to answer, by the

undertaking hereto annexe( .”

§ 7969. When bail not taken. If the offense is bailable, and

the defendant is admitted to bail, but bail has not been taken, the

following words or words to the same effect, must be added to the

indorsement mentioned in section 7966: “ And that he is admitted to

- bail in the sum of . . . . . . . . . . . . . . . . dollars, and be committed to the

§ 152. C. Cr. l‘.

5' 113. C. Cr. P.

§ 154, C.Cr. I‘.

§ 15.1. (‘. ('r. I’.

am'<l.

§ lan. (‘. (‘r. P.

anrrl.

§ 157. (‘. ('r. l‘.

sheriff of the county of . . . . . . . . . . . . . . ., (or the marshal of the city

of . . . . . . . . . . . . . . . ., or as the case may be), until said bail is given."

§ 7970. Commitment. Procedure. If the magistrate orders

the defendant to be committed as provided in sections 7967 and 7969

he must make out a commitment, si ned by him with his name

of ofiice, and deliver it, with the defen nt, to the ofiicer to whom he

is committed, or if that oflicer is not present, to a peace oflicer, who

must immediately deliver the defendant into the proper custody.

together with the commitment.

§ 7971. Form of commitment. The commitment must be to

the following efiect:

State of North Dakota,
County of . . . . . . . . . . . . SS‘

The state of North Dakota to the sheriff of the county of . . . . . . . . .

. . . . . . . . (or marshal of the city of .. . . . ., or as the case may be):

A11 order having been this day made by me, that A. B. be held

to answer upon a charge of (stating briefly the nature of the offense.

with time and place as near as may be), you are commanded to

receive him into your custody, and detain him until he is legally

discharged.

Datedat . . . . . . ..,this....dayof . . . . ..,18..

C. D., Justice of the Peace.

(or as the case may be).

7972. Witness to give undertaking. On holding the

de endant to answer, the magistrate may take from each of the

material witnesses examined before him on the part of the state, a

written undertaking, without surety, to the effect that he will appear

and testify at the court to which the complaint and depositions, if

any, are to be sent, or that he will forfeit such sum as the magistrate

may fix and determine.

§ 7973. Sureties may be required. When the magistrate is

satisfied, by proof on oath, that there is reason to believe that any

such witness will not appear and testify, unless security is required.

he may order the witness to enter into a written undertakin , with

such sureties and in such sum as he may deem proper, 701' his

appearance, as specified in the last section.

§ 7974. Married women and minors. When a married

woman or a minor is a material witness, any other person may be

allowed to give an undertaking for the appearance of such witness‘: 01'

the magistrate may, in his discretion, take the undertaking of such

married woman or minor in a sum not exceeding fifty dollars, which

is valid and binding in law, notwithstanding the disability of minority.

§ 7975. Refusal. Witness committed. If a witness. rc

quired to enter into an undertaking to appear and testify, either with

or without sureties, refuses compliance with the order for that pur

pose, the magistrate must commit him to prison until he complies or

is legally discharged.
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§ 7976. Security may be subsequently demanded. When,

however, in pursuance of section 7972, any material witness on the

part of the prosecution has been discharged on his undertaking, with

out surety, 'if afterwards, on the, sworn application of the state's

attorney or other person on behalf of the state, made to the magis

trate or to any judge, it satisfactorily appears that the presence of

such witness or any other person on the part of the prosecution is

material or necessary on the trial in court, such magistrate or judge

may compel such witness, or any other material witness on the part

of the state, to give an undertaking with sureties, to appear on the

said trial and give his testimony therein,_and for that purpose, the

said magistrate or judge may issue a warrant against any such person,

under his hand, with or without seal, directed to a sherifl’, marshal orl other peace officer, to arrest such person and bring him before such

magistrate or judge.

§ 7977. Witness may be confined. And in case the person

so arrested shall neglect or refuse to give said undertaking in the

manner required by said magistrate or judge, he may issue a warrant

of commitment against such person, which shall be delivered to said

sheriff or other peace officer, whose duty it shall be to convey such

person to the jail mentioned in said warrant, and the person shall

remain in confinement until he shall be removed to the grand jury or

to the court, for the purpose of givin his testimony, or until he shall

have given the undertaking require by said magistrate or judge, or

until he is otherwise discharged according to law.

§ 7978. Magistrate must return papers. When a magis

trate has discharged a defendant or has held him to answer, as pro

vided in sections 7964 and 7966, he must return immediately to the

district court of the county or judicial subdivision, the warrant, if

any, the complaint, the deposition of all the witnesses examined

before him, if any have been taken, and exhibits and all undertakings

of bail or for the appearance of witnesses,»taken by him, together with

al celrtified copy of the record of the proceedings as it appears on his

( oc 'et.

C H A P T E R 7 .

PROCEEDINGS ON INFORMATION OR INDICTMENT.

ARTICLE 1. —PRELIMINARY PROVISIONS.

7979. Public offenses, how prosecuted. All crimes 01‘

pu lic ofienses triable in the district courts must be prosecuted by

information or indictment. except as provided in the next section.

§ 1:35. C. C-r. 1’.

am'd.

§ lfitl. c. Cr. P.

§ mu. 0. Cr. 1*

§ llil. (‘. Cr. 1’.

:|m'|l.

§ 7980. Removal from ofilce. V5/hen the proceedings are for

the removal of adistrict, county, township, city or municipal officer, or

of a state officer not liable to impeachment. they may be commenced

by an accusation in writing as provided in article 2, chapter -1, of this

code.

§ 16".’. (‘. (‘r. 1'.

amkl.
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§§ 7981-7983 CRIMINAL PROCEDURE. Proceedings on

§ 7981. Same. Jurisdiction. Exception. All accusations

against district, county, township or municipal ofiicers, or state oflicers

not liable to impeachment, must be found, or presented to and filed

in the district court; but nothing herein shall be construed to prevent

said ofiicers from being proceeded against for a crime or public offense

in the same manner as now is or may hereafter be provided by law for

proceeding against other persons accused of a crime or public offense.

or to limit the power of the court to remove such oflicers from oflice,

upon conviction, when authorized by law so to do.

ARTICLE 2.—THE INFORM.-\TIO.\'.

§ l. C. 71. 1890.am“ 7982. Prosecution on information. In what cases. Dur

ing each term of the district court held in and for any county or

ju icial subdivision in this state at which a grand jury has not been

summoned and impaneled, the state’s attorney of the county or judicial

subdivision, or other person appointed by the court. as provided by

law, to prosecute a criminal action, shall file an information, or infor

mations as the circumstances may require, respectively, against all

persons accused of having committed a crime or public offense within

such county or judicial subdivision or triable therein:

1. VVhe-n such person or persons have had a preliminary examina

tion before a magistrate for such crime or public offense and, from the

evidence taken thereat, the magistrate has ordered that said person or

persons be held to answer to the offense charged or some other crime

or public offense disclosed by the evidence.

2. VVhen the crime or public offense is committed during the con

tinuance of the term of the district court in and for the county or

judicial subdivision in which the offense is committed or triable.

3. VVhen a person accused of a crime or public offense is arrested

and waives, in writing, or if before a magistrate, orally, a preliminary

examination therefor. ~

4. VVhen a person accused of a misdemeanor not within the juris

diction of a magistrate to try and punish, has been arrested and

admitted to bail at a place other than the county or judicial subdi

vision in which said offense is triable; or,

0. At an time, when the person accused of a crime or public

offense is a ugitive from justice and such information may be needed

by the ovemor of this state to demand such person from the execu

tive aut ority of any other state or territory within the United States,

or to aid the proper executive authority of the United States to

demand such person of any foreign govemment.

5 1. 7-. :1. mo. § 7983. Sta.te’s attorney must inquire into charges. The

‘"‘"“' state’s attorney of the county or judicial subdivision in which any

person charged with the commission of a crime or public offense has

been held to answer, or other person appointed by the court as pro

vided by law to prosecute, must make full examination and inquiry

into the facts and circumstances touching any‘orime or public offense

committed by the accused and triable in said county or judicial sub

division, and must file an information setting forth the crime com

mitted according to the facts ascertained on such examination and

inquiry and from the written testimony taken before the magistrate.

whether it is the offense charged in the complaint upon which the

examination was had or some other offense.
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Information or Irulir,-lnzrnl. ('RI.\'III\'.\ 1. PROCEDURE. §§ 7934-was

§ 7984. Procedure when no information filed. If the

state's attorney, or other person appointed to prosecute, in any such

case, determines that an information ought not to be filed, he must

make, subscribe and file with the clerk of the district court of the

county or judicial subdivision, a statement in writing setting forth

his reasons in fact and in law for not filing an information; such state

ment must be filed at and during the term of the court to which the

accused is held to appear for trial. The court must thereupon

examine such statement together with the evidence filed in the case,

and if, upon such examination, the court is not satisfied with such

statement, the state's attorney, or person appointed to prosecute, must

be directed and required by the court to file the proper information

and bring the case to trial. But if the court does not require that an

information be filed and the defendant is not held or wanted to answer

for any other crime or public offense, he shall be discharged and his

bail exonerated or money deposited refunded to him.

7985. Information. Filing. Names of witnesses. All

in ormations filed under the provisions of this article, shall be by the

state’s attorney of the county or judicial subdivision, or by the person

appointed to prosecute, as informant; and said state’s attorney or

person appointed to prosecute shall subscribe his name to said infor

mation and indorse or otherwise exhibit -thereon the names of all

§ T. c. T_1. Ml).

am ml.

§ 2, c. 11. N10.

am‘d.

witnesses for the prosecution known to him to be such at the time of '

the filing of the same, but other witnesses may testify, in behalf of

the prosecution, on the trial of said action, the same as if their names

had been indorsed upon the information. _

§ 7986. Verification. Form Of. The information must be

verified by the state's attorney or by the person appointed to prose

cute, or by the prosecuting witness, or by some other person, and

said verification must be signed by the person verifying and may be

to the effect that the person verifying has read or heard the informa

tion read, and knows the contents thereof, and that he is informed

and verily believes that the facts set forth therein are true, and from

said knowledge, information and belief he states the same to be true.

§ 7987. Information. Form of amendment. The informa

tion must conform to the requirements of the article of this code enti

tled, “Rules of Pleading and Form of the Information or Indictment,"

and may be amended in matter of form, without a new verification, or

of substance with a new verification at any‘ time before the defendant

pleads, without leave of the court. he information may be

amended at any time thereafter or during the trial as to all matters of

form, at the discretion of the court, when the same can be done with

out prejudice to the rights of the defendant. No amendment must

cause any delay of the trial unless for good cause shown by affidavit.

ARTICLE ——CAL1.ING or THE GRAND JURY.

§ 7988. Grand jury defined. Formation. A grand jury

is a body of men, consisting of not less than sixteen nor more than

twenty-three persons of the county possessing the qualifications pre

scribed by law, and impaneled and sworn to inquire into and true pre

sentment make to the district court of all crimes or public offenses

against the laws of this state committed or triable within the county

or judicial subdivision for which the court is holden.

5 :5, c. 11. 1x90.

am'd.

§ 4, c. 11. n90.

am’d.

§ 2. c. 62, 18$».

anrcl.
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7989-7995 CRIMINAL I‘l{U(.7EDURE P1-ocr'edings on

§9. c. :_1. ism. § 7989. When grand jury may be called. No grand jury

am d‘ shall be drawn or summoned to attend at the ‘session of any district

court within this state unless the jud e thereof shall so direct by

order in writing under his hand and file with ‘the clerk of the court

at which said grand jury is required to attendf The judge of the

district court in and for any county or judicial subdivision must, in

the manner herein provided, direct that a grand jury be drawn and

summoned to attend at a term of the said court, whenever:

1. He shall deem the attendance of such jury necessary for the

due enforcement of the laws of this state.’

2. The board of county commissioners of the county wherein the

court is to be held, in writing, requests him so to do; or,

3. A petition in writin ,signed by at least twenty-five resident

freeholders or taxpayers o said county or judicial subdivision and

requesting the same is presented to such judge. The request pro

vided for in subdivision 2 of this section and the petition mentioned

in subdivision 3 hereof must be presented to such judge at least

fifteen days before the commencement of the term at which the

attendance of a grand jury is requested.

ARTICLE 4.—FonM.\.rI0N or THE GRAND JURY.

lg ms, c. Cr. 1-.’ § 7990. Challenges. State. Accused. The state or a per

, son held to answer a charge for a public offense, may challenge the

panel of a grand jury, or an individual grand juror.

§1s4.c,cr.r. § 7991. Challenge allowed. Procedure. Whenever achal

am ‘L lenge to the panel or to an individual grand juror is allowed, the court

shall make an order to the sheriff or other otficer to summon without

delay from the body of the county, a sufficient number of persons to

complete or to form a grand jury.

§ us. c. ('I‘. P. S 7992. Twelve jurors may flnd an indictment. No

indictment shall be found, nor shall any presentment or accusation be

made, without the concurrence of at least twelve grand jurors.

g 16?. c. Cr. 1». § 7993. Challenge to panel. Causes for. A challenge to

the panel may be interposed by either party for one or more of the

following causes only:

1. That the requisite number of ballots was not drawn from the

jury box of the county or subdivision.

2. That notice of the drawing of the grand jury was not given.

3. That the drawingwas not had in the presence of the ofiicers

desi ated by law, or in the manner prescribed by law.

§ $1994. Challenge allowed, jury discharged. If a challenge

to the panel is allowed, the grand jury must be discharged.

a 169. c_.cr.1». § 7995. Challenge to individual grand juror. Causes for.

um ‘L A challenge to an individual nd juror may be interposed by either

party, for one or more of the ollowing causes only:

1. That he is a minor.

2. That he is not a qualified elector.

That he is otherwise disqualified under any of the provisions

of article 10, chapter 7 of the political code.

4. That he is insane.

5. That he is a prosecutor upon a charge against the defendant.

6. . That he is a witness on the part of the prosecution, and has

been served with process or bound by an undertaking as such.

§ 168. C. Cl‘. I’.
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Information or Indichnenf. CRIi\'II.\'AL PROCEDURE. §§ 7996-8003

7. That a state of mind exists on his part in reference to the case.

or to either party," which will prevent him from acting impartially

and without prejudice to the substantial rights of the party challeng

ing; but no person shall be disqualified as a juror by reason of hav

in formed or expressed an opinion upon the matter or cause to be

sufimitted to such jury, founded upon public rumor, statements in

public journals or common notoriety, provided it satisfactorily appears

to the court, upon his declaration, under oath or otherwise, that he

can and will, notwithstanding such an opinion, act impartially and

fairly upon the matters to be submitted to him.

§ 7996. Challenge may be oral or written. Challenges

may be oral or in writing, and must be tried by the court.

§ 7997. Challenge allowed or disallowed. Clerk. Entry.

The court must allow or disallow the challenge, and the clerk must

enter its decision upon the minutes.

_' 7998. Effect of challenge allowed. If a challenge to an

in ividual grand juror is allowed, he cannot be present at or take part

in the consideration of the charge against the defendant who inter

posed the challen e, or the deliberations of the grand jury thereon.

§ 7999. Vio ation. Punishment. The grand jury must

inform the court of a violation of the last section, and it is punish

able by the court as a contempt.

§ 8000. Challenge must be before jury is sworn. Neither

the state, nor a person held to answer a charge for a public offense.

can take advantage of any objection to the panel or to an individual

grand juror unless it is by challenge, and before the grand jury is

sworn, except that after the grand jury is sworn and before the indict

ment is found, the court may, in its discretion, upon a good cause

shown, receive and allow a challenge.

§ 8001. Court may order another grand jury. If the grand

jury is discharged by an allowance of a challenge to the whole panel,

or if an offense is committed during the sitting of the court, after the

regular discharge of the grand jury, or if after such discharge a new

indictment becomes requisite by reason of an arrest of judgment or

by the quashing of an indictment, or if from any other good and

sufficient cause another grand jury may become necessary, the court

may, in its discretion, order that another grand jury be summoned,

and the court may to that end forthwith make an order to the count
commissioners for the immediate selection and furnishing to the clerllf

of a list of jurors, and may make such further orders to the clerk,

sheriff and other officers for an immediate compliance with their

duties as may be proper to obtain another grand jury at and during

the same term of the court.

§ 8002. Special grand jury. A grand jury formed and

impaneled as to and in a particular case, after a challen e or challenges

to individual grand jurors have been allowed, shall on y be sworn to

act in such particular case, and as to all other cases at the same term

of the court the grand jury shall be formed in the usual manner pro

vided by law.

§ 8003. Court may appoint foreman. From the persons

summoned to serve as grand jurors, and appearing, the court must

appoint a foreman. The court must also appoint a foreman when a

person already appointed is discharged or excused before the grand

jury are dismissed.

§ 110. c. Cr. 1'.

§ 171. C. Cr. l‘.

§ nz. c. er. 1'.

§ 113. C. ('1'. P.

§ 174. (‘. ('r. 1'.

§ l'.'3. (‘.Cr. I‘.

§ us. 0. Cr. r.

g 111. c. Cr. I‘.
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§§ 800-1-8011 CRI.\IIX.\L PROCEDURE. Proceedings on

§ us. c. Cr. 1*.

§ 179. (‘. Cr. l’.

§ 1&0. C. Cl‘. l’.

§ lt~'l. C. Cr. l’.

§ 182, C. Cr. l‘.

§ 183, C. Cr. l‘.

§ D4. ('. Cr. I‘.

Q IN’). U. Cr. l’.

§ 8004. Oath toforeman. The following oath must bc admin

istered to the foreman of the grand jury:

“ You, as foreman of this grand jury, shall diligently inquire into,

and true presentment make, of all public offenses against this state,

committed or triable within this county'(or subdivision), of which

you shall have or can obtain legal evidence. You will keep your own

counsel, and that of your fellows, and of the state, and will not,

except when required in the due course of judicial proceedings, dis

close the testimony of any witness examined before you, nor anything

which you or any other grand juror may have said, nor the manner

in which you or any other grand juror may have voted on any matter

before you. You shall present no person through malice, hatred or

ill will, nor leave any unpresented through fear, favor or affection, or

for any reward or the promise or hope thereof: but in all your pre

sentments or indictments, you shall present the truth, the whole

truth and nothing but the truth, according to the best of your skill

and understanding. So help you God.”

§ 8005. Oath to other grand jurors. The following oath

must be immediately thereupon administered to the other grand

jurors present:

The same oath which your foreman has now taken before you on

his part, you and each of you shall well and truly observe on your

part. So help you God.”

§ 8006. Court must charge grand jury. The grand jury

being impaneled and sworn, must be charged by the court. In doing

so, the court must give them such information as it may deem proper

as to the nature of their duties, and as to any charges for public

offenses returned to the court, or likely to come before the grand

Jury

§ 8007. Jury must retire. The grand jury must then retire

to a private room and inquire into the offenses cognizable by them.

§8008. Clerk. Appointment. His duty. The grand jury

must appoint one of their number as clerk, who must preserve

minutes of their proceedings, except of the votes of the individual

members, and of the evidence given before them.

§ 8009. When jury to be discharged. On the completion

of the business before them. or whenever the court shall be of opinion

that the public interests will not be subserved by a further continu

ance of the session, the grand jury must be discharged by the court;

but whether the business is completed or not, they are discharged by

the final adjournment of the court.

ARTICLE 5.-— Powsas AND Duruzs or THE GRAND Jcnr.

§ 8010. General powers and duties. The grand jury has‘

power, and it is their duty to inquire into all public offenses com

mitted or triable in the county or subdivision, and to present them to

the court, either by presentment or indictment, or accusation in writ

111 .

g 801 1. Presentment defined. A presentment is an informal

statement in writing by the grand jury, representing to the court that

a public offense has been committed, which is triable in the county

or subdivision, and that there is reasonable ground for believing that

a particular individual, named or described, has committed it.
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Information or Indictment. CRIMINAL PROCEDURE. §§ 8012-8022

tion by the trial jury.

§ 8012. Oath to witness. The foreman may administer an

oath to any witness appearing before the grand jury.

§ 8013. What evidence receivable. In the investigation of

a charge for the purpose of either presentment or indictment or

accusation, the grand jury can receive no other evidence than such

as is given by witnesses produced and sworn before them. or fumished

by legal documentary evidence.

§ 8014. Evidence. Legal. Best. The grand jury can

receive none but legal evidence and the best evidence in degree to the

exclusion of hearsay or secondary evidence.

§ 8015. Evidence of the accused. The grand jury shall

upon the request of the accused, and may of their own motion, hear

the evidence of the accused. It is their duty to weigh all the evi

dence submitted to them and when they have reason to believe that

there is other evidence they may order such evidence to be produced

and for that purpose the state’s attorney shall issue process for the

witnesses.

§ 8016. When indictment ought to be found. The grand

jury ought to find an indictment when all the evidence before them,

taken together, is such as in their judgment would warrant a convic

§ 8017. Member must give evidence. If a member of the

grand jury knows or has reason to believe, that a public offense has

been committed, which is triable in the county or subdivision," he

must declare the same to his fellow jurors, who must thereupon

investigate the same.

§ 8018. Concerning what grand jury must inquire. The

grand jury must inquire: -

1. Into the case of every person imprisoned in the jail of the

county or subdivision, on a criminal charge, and not indicted.

2. Into the condition and management of the public prisons in

the county or subdivision", and,

3. Into the willful and corrupt misconduct in ofiioe of public o!ii

cers of every description in the county or subdivision.

§ 8019. Entitled to access to prisons and public records.

They are also entitled to free access at all reasonable times, to public

prisons, and to the examination, without charge, of all public records

in the county.

§ 8020. Jury’s privilege. Advice. Court. State’s attor

ney. The grand jury may at all reasonable times ask the advice of

the court or of the state’s attorney. The state’s attorney may at all

times appear before the grand jury for the purpose of giving informa

tion or advice relative to any matter cognizable before them, and may

interrogate witnesses before them whenever he thinks it necessary;

but no other person is permitted to be present during their sessions

except the members and a witness actually under examination, and no

person whomsoever must be permitted to be present during the

expression of their opinions or the giving of their votes upon any

matter before them.

§ 8021. Secrecy. Things said. Votes. Every member of

the rand jury must keep secret whatever he himself or any other

gran ]l1l‘0I‘ may have said, or in what manner he or any other grand

juror may have voted on a matter before them.

§ 8022. When juror may disclose. A member of the grand

jury may, however, be required by any court to disclose the testimony

§ 1:41. C. Cr. l’.

§ 1&4. C. (Yr. I‘.

am‘<l.

§ lsti. C.(1r. P.

§ 190. C. Cr. I’.

am‘d.

§ 191. (‘. Cr. P.

§ 192. (‘. (‘r. l‘.

§ 193$. '.

§ 19.1. c. Cr. 1*.

§ 19-'1. C. Cr. I’.

§ 196. C. Cr. I’.

§ 197. C. (Yr. l‘.
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8.023-8030 CRIMINAL PROCEDURE. Rules ofPleading and

§ 19s. C.Cr. r.

§ 199. C. Cr. 1’.

§ 200. C. CI‘. I’.

§ 201, C. Cr. I’.

§ 202. C. Cr. 1’.

§ 203. C. ('1'. 1’.

§ ":04. C. Cr. I’.

§ ‘.’o5. (‘. Cr. 1‘.

amll.

of a witness examined before the grand jury, for the purpose of ascer

taining whether it is consistent with that given by the witness before

the court, or to disclose the testimony given before them by any per

son, upon a charge against him for perjury in giving his testimony,

or upon his trial therefor.

§ 8023. Grand juror cannot be questioned. A grand juror

cannot be questioned for anything he may say, or any vote he may

give in the grand jury, relative to a matter legally pending before the

jury, except for a perjury of which he may have been guilty in mak

ing an accusation or giving testimony to his fellow jurors.

\

Aarrcnn 6.——PRESEI\'TMENT AND PROCEEDINGS Tnsasm.

§ 8024. Presentment, how found. Signed. A present

ment cannot be found without the concurrence of at least twelve

grand jurors. When so found it must be signed by the foreman.

§ 8025. Presented to court. The presentment when found

must be presented by the foreman, in presence of the grand jury, to

the court, and must be filed with the clerk.

§ 8026. Bench warrant may issue. If the facts stated in

the presentment constitute a public offense triable in the county or

subdivision, the court must direct the clerk to issue a bench warrant

for the arrest of the defendant.

§ 8027. Issued by clerk. The clerk, on the application of

the judge or state’s attorney, may, accordingly, at any time after the

order, whether the court is sitting or not, issue a bench warrant, under

his "signature and the seal of the court, into one or more counties, or

into any part of the state.

§ 8028. Form of warrant. The bench warrant, upon present

ment, must be substantially in the following form;

State of North Dakota, SS

County of . . . . . . . . . . ..

To any sheritf, constable, marshal or policeman in this state:

A presentment having been made on the . . . . . . . . day of . . . . . . . . .

18 . . . . . ., to the district court of the county of . . . . . . . . . ., (or . . . . . .

subdivision) charging C. D. with the crime of . . . . . . . . .., (designa

ting it generally) you are therefore commanded forthwith to arrest

the above named C. D., and take him before E. F., a ma istrate of.

the county of . . . . . . . . . . ; or in case of his absence or inabi ity to act,

before the nearest and most accessible magistrate in . . . . . . . . county.

Given under my hand, with the seal of said court affixed, this.. . . .

dayof........A.D.18 . . . . .. '

By order of the court.

[Seal] . . . . . . . . . . . . . . . . . . . . . . . ., clerk.

§ 8029. Where and how warrant may be served. The

bench warrant may be served in any county or part of the state, and

the oflicer serving it must proceed thereon as upon a warrant of arrest.

§ 8030. Magistrate’s procedure on warrant. The magis

trate, when the defendant is brought before him, must proceed upon

the charges contained in the presentment, in the same manner as

upon a warrant of arrest on a complaint.
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ARTICLE 7.-—Fmnme AND Pnsssnryrron or THE INDICTMENT.

§ 8031. Finding. Twelve jurors must concur. An indict

ment cannot be found without the concurrence of at least twelve

grand jurors. YVhen so found, it must be indorsed “a true bill,” and

the indorsement must be signed by the foreman of the and jury.

§ 8032. When accused must be dismissed. I twelve grand

jurors do not concur in finding an indictment against a defendant who

has been held to answer, the original complaint and the certified record

of the proceedings before the magistrate transmitted to them, must be

returned to the court, with an indorsement thereon, signed by the

foreman, to the effect that the charge is dismissed.

§ 8033. Dismissal of charge. Resubmission. The dis

missal of the charge does not, however, prevent its being a ain sub

mitted to a grand jury as often as the court may so direct. ut with

out such direction it cannot be again submitted.

§ 8034. Names of witnesses on indictment. When an indict

ment is found, the names of the witnesses examined before the grand

jury must, in all cases, be inserted at the foot of the indictment or

indorsed thereon before it is presented to the court.

§ 8035. Presentment of indictment. An indictment, when

found by the grand jury, must be presented by their foreman, in their

presence, to the court, and must be filed with the clerk, and remain

in his oflice as a public record.

§ 8036. Persons indicted, how arrested. When an indict

ment is found against a defendant who has not been previously

arrested, and is not under bail, the same proceedings must be had as

are prescribed in sections 8065 to 8072 inclusive, against a defendant

who fails to appear for arraignment.

CHAPTER 8.

RULES OF PLEADING AND FORM OF THE INFORMATION

OR INDIOTMENT.

§ 8037. Forms of pleadings in criminal actions. All the

forms of pleading in criminal actions, and rules by which the sufli

ciency of pleadings is to be determined are those prescribed by this

code.

§ 8038. First pleading, information or indictment. The

first pleading 0n'the part of the state is the information or the

indictment. ‘

§ 8039. What information or indictment must contain.

The information or indictment must contain:

1. The title of the action, specifying the name of the court to

which the information or the indictment is presented, and the names

of the parties.

2. A statement of the acts constituting the offense, in ordinary

and concise language, and in such manner as to enable a person of

common understanding to know what is intended.

§ E6. C. Cr. P.

§ 207. C. Cr. P.

Q 208, C. Cr. P.

§ -rm. 0. Cr. P.

fllllld.

_§ 210, c. Or. P.

§ 211. C. Cl‘. P.

Q 212, C. Cl‘. P.

5 213, G. Cr. P.

am.d.

§ 214. G. Gr. P.

am’d.
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§ 215. Cr. I’.

am‘d.

§ 216. C. Cr. l‘.

am’d.

§ 217, (‘. Cr. P.

am’<l.

§ 218. C. Cr. P.

am’¢l.

§ 219, O. Cr. P.

§ 2'20. C. Cr. P.

am’d.

5 221. C. C1‘. P.

am’ml.

§ 222, (‘. Cr. I’.

am’d.

§ 8040. Things as to which allegations must be certain

and direct. The allegations of the information or the indictment

must be direct and certain as regards:

1. The party charged.

2. The offense charged.

3. The particular circumstances of the offense charged, when they

are necessary to constitute a complete offense.

§ 8041. Fictitious name. True name. When a defendant

is informed against, indicted or prosecuted by a fictitious or erroneous

name, and in any stage of the proceedings his true name is discovered,

it must be inserted in the subsequent proceedings, referring to the

fact of his being prosecuted by the name mentioned in the informa

tion or indictment.

§ 8042. Charge. One ofi'ense. Diiferent counts. The

information or the indictment must charge but one offense, but the

same offense may be set forth in different forms or*degrees under dif

ferent counts; and when the offense may be committed by the use of

different means, the means may be alleged in the alternative in the

same count.

§ 8043. Time offense committed. The precise time at which

the offense was committed need not be stated in the information or in

the indictment; but it may be alleged to have been committed at any

time before the filing thereof, if an information; or if an indictment,

before the finding thereof, except when the time is a material

ingredient in the offense. '

§ 8044. Certain errors not material. When an offense

involves the commission of, or an attempt to commit a private injury,

and is described with sufiicient certainty in other respects to identify

the act, an erroneous allegation as to the person injured, or intended

to be injured, is not material.

8045. Construction of words. The words used in an

in ormation or in an indictment must be construed in their usual

acceptation in common language, except words and phrases defined

by law, which are to be construed according to their legal meaning.

§ 8046. Statutory words not strictly pursued. Words

used in a statute to define a public offense, need not be strictly pur

sued in the information or indictment; but other words conveying the

same meanin may be used.

8047. hen information or indictment suficient. The

E1 ormation or indictment is sufficient if it can be understood there

om:

1. That it is entitled in a court having authority to receive it,

though the name of the court ‘is not stated.

2. That it was presented by a person authorized by law so to do,

if an information; or if an indictment, that it was found by a grand

jlurfi of the county or judicial subdivision in which the court. was

e .

3. That the defendant is named, or if his name cannot be dis

covered, that he is described by a ‘fictitious name, with a statement

that his true name is to the informant or, as the case may be, to the

d jury, unknown.

4. That the offense was committed at some place within the juris

diction of the court, except when the act, though done Without the

local jurisdiction of the county or judicial subdivision is triable

therein.
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I

5. That the offense was committed at some time prior to the time

of the presenting of the information or of the finding of the indict

ment.

6. That the act or omission charged as the offense is clearly and

distinctly set forth in ordinary and concise language, without repeti

tion. and in such a manner as to enable a person of common under

standing to know what is intended.

7. That the act or omission charged as the offense, is stated with

such a degree of certainty as to enable the court to pronounce judg

ment upon a conviction, accordin to the right of the case.

§ 8048. Errors of form disregarded. No information or

indictment is insufficient, nor can the trial, judgment or other pro

ceedings thereon be affected by reason of a defect or imperfection in

matter of form, which does not tend to the prejudice of the substan

tial rights of the defendant upon the merits.

§ 8049. What need not be stated. Neither presumptions of

law, nor matters of which judicial notice is taken, need be stated in

an information or in an indictment.

§ 8050. Pleading judgment. Jurisdictional facts. In

pleading a judgment or other determination of, or proceeding before,

a court or officer of special jurisdiction it is not necessary to state the

facts conferring jurisdiction; but the judgment or determination may

be stated to have been duly given or made. The facts constituting

jurisdiction, however, must be established on the trial.

§ 8051. Pleading private statute. Title. Day of passage.

In pleading a private statute, or a right derived therefrom, it is

sufficient to refer to the statute by its title and the day of its passage,

and the court must thereupon take judicial notice thereof.

§ 8052. Libel. Extrinsic facts. Sufiicient statements.

An information or an indictment for libel need not set forth any

extrinsic facts for the purpose of showing the application to the party

libeled of the defamatory matter on which‘ the information or indict

ment is founded, but it is sufficient to state enerally that the same

was published conceming him, and the fact t at it was so published

must be established on the trial. . '

§ 8053. Forgery. Instrument destroyed. ' Misdescrip

tion. \Vhen the instrument which is the subject of an information

or indictment for forgery has been destroyed or withheld by the act

or procurement of the defendant, and the fact of the destruction or

withholding is alleged in the information or indictment and

established on the trial, the misdescription of the instrument is im

material.

§ 8054. Perjury. Substance. Oath. Authority. Fal

sity. In an information or indictment for perjury, or subornation

of perjury, it is sufficient to set forth the substance of the controversy

or matter in respect to which the offense was committed, and in what

court or before whom the oath alleged to be false was taken, and that

the court or person before whom it was taken had authority to

administer it, with proper allegations of the falsity of the matter on

. which the perjury is asssigned; but the information or indictment

need not set forth the pleadings, record or proceedings with which

the oath is connected, nor the commission or authority of the court

or person before whom the perjury was committed.

§ 8055. Larceny. Embezzlement. Sumcient allegations.

In an information or indictment for larceny or embezzlement of

§ 223. C. Or. I’.

am'd.

§ 224. C. Cr. P.

:1m':l.

§ C. Cr. l’.

§ 226. C. Cr. P.

§ 227. C. Cr. P.

am'd.

§ 228, C. Cr. 1'.

am'd.

§ 229. O. Cr. P.

am'd.

§ 2190. C. Cr. P

am'd.
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§ 231. (‘. Cr. 1'.

am’d.

5 -m. c. Cr. 1’.

5 233. C. Gr. 1’.

am‘d.

§ 234. (J. Cr. I‘.

am'd.

§ 2.5, C. Or. P.

am’d.

money, bank notes, certificates of stock or valuable securities, or for

a conspiracy to cheat and defraud a person of any such property, it is

sufiicient to allege the larceny or embezzlement, or the conspiracy to

cheat and defraud, to be of money, bank notes, certificates of stock or

valuable securities, without specifying the coin, number, denomina

tion or kind thereof.

8056. Obscene literature. Suflcient allegations. An

in ormation or indictment for exhibiting, publishing, passing. selling

or offering to sell, or having in possession with such intent, any lewd

or obscene book, pamphlet, picture, print, card, paper or writing.

need not set forth any portion of the language used or figures shown

upon such book, pamphlet, picture, print, card, paper or writing, but

it is sufflicient to state generally the fact of the lewdness or obscenity

thereo .

at? 8067. Personal property. Several owners. Suficient

egations. When an offense is committed upon, or in relation to,

an personal property belonging to several partners or owners, the

in ormation or indictment for such offense is sufficient, if it alleges

such property to belong to any one or more of such partners or

owners without naming them all.

§ 8058. Severaldefendants. Convicted. Acquitted. Ypon

an information or indictment against several defendants, any one or

more may be convicted,or acquitted.

§ 8059. Accessories. Principals. Certain distinctions

abrogated. The distinction between an accessory before the fact

and a principal, and between principals in the first and second degree,

in cases of felony, is abrogated; and all persons concerned in the com

mission of a felony, whether they directly commit the act constitu

ting the offense, or aid or abet in its commission. though not present.

must be prosecuted, tried and punished as principals, and no other

facts need be alleged in the information or indictment against such an

accessory, than are required in an information or indictment against

his principals. _ .

§ 8060.‘ Accessory punished, though principal not. An

accessory to the commission of a felony may be prosecuted, tried and

punished, though the principal felon may be neither prosecuted nor

tried, and though the principal may have been acquitted.

§ 8061. Compounding felony. Punishment. A person may

be prosecuted, tried and convicted, for having, with the knowledge of

the commission of a public offense, taken money or property of

another, or a gratuity or reward, or an engagement or promise there

for, upon the agreement or understanding, express or implied. to com

pound or conceal the offense, or to abstain from a prosecution there

for, or to withhold any evidence thereof, though the person guilty of

the original offense has not been prosecuted.
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l

CHAPTER 9.

PLEADINGS AND PROCEEDINGS AFTER INFORMATION

OR INDICTMENT AND BEFORE THE COM

MENCEMENT OF THE TRIAL.

Aa'rnr1.1: 1.—ARR.-UGNMENT or THE DEFENDANT.

S 8062. When and where defendant arraigned. When the

information or indictment is filed, the defendant must be arraigned

thereon before the court to which it is presented, if an information;

or if an indictment, in which it is found, if triable therein, if not,

before the court to which it is removed or transmitted.

§ 8063. Felony, defendant present. Misdemeanor, coun

sel. If the information or indictment is for a felony the defendant

must be personally present, but if a misdemeanor only, his personal

appearance is unnecessary, and he may appear upon the arraignment

by counsel.

§ 8064. Presence enforced by direction of court. When

his personal appearance is necessary, if he is in custody, the court may

direct the officer in whose custody he is, to bring him before it to be
arrai ned, and the otiicer must do so accordin ly. l

§ 5065. Same. Warrant ofarrest. I the defendant has been

discharged on bail, or has deposited money instead thereof, and does

not appear to be arraigned, when his personal attendance is necessary,

the court, in addition to the forfeiture of the undertaking of bail or

of the money deposited, may direct the clerk to issue a bench warrant

for his arrest.

§ 8066. Warrant, clerk to issue. The clerk, on the appli

cation of the state’s attorney, may, accordingly, at any time after the

order, whether the court is sitting or not, issue a bench warrant into

one or more counties.

§ 8067. Warrant, form. Felony. The bench warrant upon

the information or indictment, must, if the offense is a felony, be

substantially in the following form:

State of North Dakota,

County of . . . . . . . . . . . . . .

To any sheriff, constable, policeman or marshal in this state:

An information (or indictment as the case may be), having been

BS.

filed on the . . . . . . . .day of . . . . . . . . . ., 18. . ., in the district court in

and for the county (or judicial subdivision of . . . . . . . . .. ), char ing

. . . . . . . . . .with the crime of. . . . . . . . .., (designating it genera ly);

you are therefore commanded forthwith to arrest the above named

. . . . . . . . . . . .and bring him before that court (or before the court to

which the information or indictment may have been removed, naming

it), to answer said information (or indictment), or if the court has

adjourned for the term, that you deliver him into the custody of the

sheriff of the county of . . . . . . . . ..

Given under my hand, with the seal of said court affixed, this

. . . . . . ..dayof..........,18...

[Seal] . . . . . . . . . . . . . . . . . . . , clerk.

§ 8068. Same. Misdemeanor. Bailable felony. If the

offense is a misdenieanor or a bailablc felony, the bench warrant must

By order of the court.

§ ‘£216. C. Cr. I‘.

am‘(l.

§ Z17. (7. Cr. P.

.'1m'd.

5 Zia. (‘-. Cr. I‘.

9 -am. o. Gr. 1'.

§ 2:0. ('. Cr. I’.

§ Z11. C. Cr. P.

:nn'1|.
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§ 243. C. Cr. I’.

§ 24-I, C. Cr. 1’.

§ 245, C. (‘I2 P.

§ 246, C. Cl‘. I’.

§ 247, C. C . P.

am'd.

§ 248, O. CI‘. I’.

§ 249, C. Cr. P.

£4 250. G. Cr. 1‘.

am’d.

§ 251.‘ (f. Cr. l’.

am'd.

§ 252. C. ('1'. 1’.

5 G. Cr. P.

am‘d.

be ina similar form, adding to the body thereof a direction to the

following effect, “or if he requires it that you take him before any

magistrate of that county or in the county in which you arrest him,

that he may give bail to answer the information (or indictment).”

§ 8069. Court fix amount Of bail. If the ofl"ense charged is

bailable the court, upon directing the bench warrant to issue, must

fix the amount of bail; and an indorsement must be made on the

bench warrant and signed by the clerk, to the following effect:

“ The defendant is to be admitted to bail in the sum of . . . . . . . . . . . .

dollars.” 1

8070. Arrest. Ofiense not bailable. Custody. The

de endant, when arrested under a warrant for an offense not bailable,

must be held in custody by the sheriff of the county or judicial sub

division in which the information is filed or indictment found.

§ 8071. Warrant served in any county The bench war

rant maybe served in any county or judicial subdivision of the state

in the same manner as a warrant of arrest. ‘

§ 8072. Magistrate. Taking bail. Procedure. If the

defendant is brought before a magistrate of another county for the

purpose of giving bail, the magistrate must proceed in respect thereto.

in the same manner as if the defendant had been brought before him

upon a warrant of arrest, and the same proceedings may be had

thereon.

§ 8073. Felony. Bail given. Increased amount. When

the information or indictment is for a felony, and the defendant,

before the filing or finding thereof, has given bail for his appearance

to answer the charge, the court to which the information or indict

ment is presented, or sent or removed for trial, may order the defend

ant to be committed to actual custody either without bail, or unless

he gives bail in an increased amount, to be specified in the order.

_‘ 8074. Procedure. Defendant present. Absent. If the

de endant is present when the order is made, he must be forthwith

committed accordingly. If he is not present, a bench warrant must.

be issued and proceeded upon in the manner provided in this article.

§ 8075. Arraignment. Counsel for defendant. If the

defendant appears for arraignment without counsel, he must be

informed by the court that it is his right to have counsel before being

arraigned, and must be asked if he desires the aid of counsel. If he

desires and is unable to employ counsel, the court must assign coun

sel to defend him.

§ 8076. How arraignment made. The arraignment must be

made by the court, or by the clerk or state’s attorney under its direc

tion, and consists of reading the information or indictment to the

defendant, and askin him whether he pleads guilty or not guilty to

the information or in ictment.

§ 8077. Defendant’s true name. When the defendant is

arraigned, he must be informed that if the name by which he is

informed against or indicted is not his true name, he must disclose

his true name or be proceeded against by the name in the informa

tion or indictment.

§ 8078. No other name given. If he gives no other name,

the court may proceed accordingly.

§ 8079. Another name given, procedure. If he alleges

that another name is his true name, the court must direct an entry

thereof in the minutes of the arraignment, and the subsequent pro
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ceedings on the information or indictment may be had against him

by that name, referring also to the name by which he is informed

against or indicted.

§8080. Time to answer given defendant. If, on the §-:r=4.0-Cr-P.

arraignment, the defendant requires it, he must be allowed until the Mm‘

next day, or such further time may be allowed him as the court may

deem reasonable, to answer the information or indictment.

§ 8081. Answer. Motiontoset aside. Demurrer. Plea. §‘4'»-'».t'-(.'r-P

If the defendant does not require time, as provided in the last section, am!‘

or if he does, then on the next day, or at such further day as the

court may have allowed him, he may, in answer to the arraignment,

_ either move the court to set aside the information or indictment, or

may demur or plead thereto.

ARTICLE 2.—SE'rrn~'c Asmn THE INFORMATION on Inmc rmiarvr

§ 8082. Causes for setting aside, classified. The informa- § (‘.(‘r.P.

tion or indictment must be set aside by the court in which the “'“"'"

defendant is arraigned, upon his motion, in either of the following

cases:

If it is an information:

1. In all cases when the defendant is entitled to a preliminary

examination before a magistrate, before the filing of such information,

when he has not had such examination and been held to answer

before the district court, or has not waived such examination in

writing, or orally before a magistrate.

\Vhen the information is not subscribed by a person authorized

to act as informant.

3. \Vhen the information is not verified; or,

If it is an indictment:

1. \Vhen it is not found, indorsed and presented 01' filed as pre

scribed by this code.

2. When the names of the witnesses examined before the grand

jury are not inserted at the foot of the indictment or otherwise exhib

ited thereon.

3. \Vhen a person is permitted to be present during the session of

the grand jury, while the charges embraced in the indictment are

under consideration, except as provided in section 8020.

4. \Vhen the defendant had not been held to answer before the

finding of the indictment, on any ground which would have been good

ground for challenge, either to the panel or to any individual grand

juror.

§ 8083. Motion. Form. Contents. Time. The motion to § 2.-.1. '. '

set aside the information or indictment must be in writing, subscribed

by the defendant or his attorney, and must specify clearly the ground

of objection to the information or indictment, and said motion must

be made before the defendant demurs or pleads, or the objection is

waived.

§ 8084. When motion heard. The motion must be heard at §2-'».\‘. c. Cr. P.

the time it is made, unless for good cause the court postpones the

hearing to another time.

§ 8086. Motion denied, answer immediately. If the motion § 2.-.9. (‘. Cr. I‘.
is denied, the defendant must immediately answer the information or amid‘

indictment, either by demurring or pleading thereto.
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§ 260. C. Cr. P.

am'd.

§ 261- C. G-l‘. P.

am‘¢l.

§ 262. (‘. Cr. P.

am‘d.

§%3. C. Cr. P.

g :04. C. (fr. 1'.

§ 265. (‘. (‘r. 1'.

annl.

§‘.ti6. (‘.Cr. P.

amfil.

§ 8086. Motion granted. Procedure. If the motion is

granted the court must order that the defendant, if in custody, be

discharged therefrom, or, if admitted to bail, that the bail be exoner

ated, or, if he has deposited money instead of bail, that the same be

refunded to him, unless the court directs that another or an amended

information be filed or that the case be submitted to the same or

another grand jury; or, if the case is such that an information might

have been filed against the defendant had a grand jury not been

called at the time, or the defendant at an time waives a preliminary

examination, in writing, the court may irect an information to be

filed for the offense charged in the indictment set aside.

§ 8087. Further prosecution. Procedure. If the court

directs that another or an amended information be filed or that the

case be resubmitted to the same or another grand jury, the defendant,

if already in custody, must so remain, unless he is admitted to bail:

or, if already admitted to bail or money has been deposited instead

therefor, the bail or money is to be answerable for the appearance of

the defendant to answer a new information or indictment, and unless

another or an amended information or an information in the place of

the indictment set aside, as provided in the last section, is filed within

ten days from the date of the order, or the filing of the defendant’s

waiver of a preliminary examination, or a new indictment is found at

the same or next term of the district court, as the case may be, the

defendant must be discharged and his bail exonerated or money

refunded as provided in the preceding section.

§ 8088. Order setting aside, not a bar. An order setting

aside an information or indictment, as provided in this article is no

bar to a future prosecution for the same offense.

ARTICLE 3. — DEMURREB.

8089. Defendant’s pleading. Demurrer. Plea. The

0111 y pleading on the part of the defendant is either a demurrer or a

p ea.

8090. Made in open court. Time. Both the demurrer

an the plea must be put in in open court, either at the time of the

arraignment, or at such other time as may be allowed to the defend

ant for that purpose.

§ 8091. Grounds of demurrer. The defendant may demur

to the informationor indictment when it appears upon the fat-e

thereof, either:

1. That the court has no jurisdiction of the ofl’ense charged therein:

or, if an indictment, that the grand jury by which it was found had

no authority to inquire into the offense charged, by reason of its not

being within the jurisdiction of the county or judicial subdivision.

2. That it does not substantially conform to the requirements of

this code.

3. That more than one offense is charged therein.

-l. That the facts stated do not constitute a public offense.

5. That it contains any matter, which if true, would constitute a

legal justification or excuse of the offense charged. or other legal bar

to the prosecution.

§ 8092. Requisites of demurrer. The demurrer must be in

writing, signed either by the defendant or his counsel, and filed.
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It must distinctly specify the grounds of the objection to the infor

mation or indictment, or it must be disregarded.

§ 8093. Time of hearing. Upon the demurrer being filed,

the objections presented thereby must be heard, either immediately

or at such time as the court may appoint.

§ 8094. Judgment on demurrer.

murrer, the court must give judgment either sustaining or overruling

it, and an order to that effect must be entered upon the minutes.

§ 8095. Efiect ifsustained. Further proceedings. If the gm c. Cr. r.
demurrer is sustained the judgment is final upon the information or amjd‘

indictment demurred to, and is a bar to another prosecution for the

same offense, unless the court, being of the opinion that the objection

on which the demurrer is sustained may be avoided in a new informa

tion or indictment, directs another or an amended information, or an

information in the place of the indictment demurred to as provided

by law in case an indictment is set aside, to be filed, or that the case

be submitted to the same or another grand jury.

§ 8096. Amendment not directed, defendant discharged. § 210. cor. P.
If the court does not permit the information to be amended nor direct amid‘

that another information be filed or that the case be resubmitted as

provided in the preceding section, the defendant, if in custody, must

be discharged, or, if admitted to bail his bail is exonerated, or, if he

has deposited money instead of bail, the money must be refunded to

him.

5 8097. Defendant not discharged, further proceedings. § 211. F-or-1'.
If ‘the court directs that another or an amended information or an Mm"

information in place of the indictment demurred to, as provided by

law in case the indictment is set aside, be filed, or that the case be

resubmitted to the same or another grand jury, the defendant, if

already in custody, must so remain, unless he is admitted to bail, or,

if already admitted to bail, or money has been deposited instead there

for, the bail or money is to be answerable for the appearance of the

defendant to answer to a new information or indictment; and unless

another or an amended information or an information in place of the

indictment demurred to, is filed within ten days from the date of the

order sustaining the demurrer, or the filing of the defendant’s waiver

of a preliminary examination, or a new indictment is found at the

same or the next term of the district court, as the case may be, the

defendant must be discharged and his bail exonerated or money

refunded as provided in the preceding section.

§ 8098. Demurrer overruled. Procedure. If the demurrer :5 t‘.Cr. 1'.

is overruled. the court must permit the defendant, at his election, to

plead, which he must do forthwith, or at such a time as the court may

allow. If he does not plead, judgment may be pronounced against

him. A

§ 8099. Certain objections only taken by demurrer. Ex- 5 2-.14. c. Cr. 1-.

am‘<l.

ception. VVhen the objections mentioned in section 8091, appear

upon the face of the information or indictment, they can onl be taken

by demurrer, except that the objection to the jurisdiction o the court

over the subject of the information or indictment, or that the facts

stated do not constitute a public otfense, may be taken at the trial,

under the plea of not guilty, and in arrest of judgment.

§ 26?. C. Cr. 1’.

Upon considering the de- sire. (‘-. Cr. 1*.
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5 274, G. (‘r. l’.

a|n‘rl.

§§ 2'5, 2"6.
c. or. I-.'

am’<l.

§ 277. (‘. Cr. l‘.

am'<l.

§ 275, C. Cr. I‘.

§ 279. (‘. Cr. P

amll.

§ ‘.180. C. Cr. I’.

§ LN. (‘.Cr. P.

am'<l.

§ "52. C. Fr. I’.

am‘(l.

ARTICLE 4. — PLEA.

$ 8100. Pleas classified. There are four kinds of pleas to an

information or indictment. A plea of :

1. Guilty.

2. Not guilty.

3. A former judgment of conviction or acquittal of the offense

chalrged, which may be pleaded either with or without the plea of not

ui t .g 4. yOnce in jeopardy, which may also be pleaded either with or

without the plea of not guilty.

§ 8101. Plea to be oral. Form of plea. Every plea must

be oral, and must be entered upon the minutes of the court, and in

substantially the following form:

1. If the defendant pleads guilt : “The defendant pleads that he

is guilty of the offense char ed in t is information (or indictment )."

2. If he pleads not gusty: “The defendant pleads that he is

not guilty of the offense charged in this information (or indict

ment)/’

3. If he pleads a former conviction or acquittal: “The defendant

pleads that he has already been convicted (or acquitted, as the case

may be), of the offense charged in this information (or indictment ),

by the judgment of the court of . . . . . . . . . . . . . (naming it), rendered

at . . . . . . . . . . . . . . . . . . (naming the place), on the . . . . . . . . . . . . day

of . . . . . . . . . . . . . . ..,18.....”

4. If he pleads once in jeopardy: “The defendant pleads that he

has been once in jeopardy for the offense charged in this information

(or indictment), (specifying the time, place and court)." _

§ 8102. Plea of guilty only put in by defendant. Ex

ception. A plea of guilty can in no case be put in, except by the

defendant himself, in open court, unless upon an information or

indictment against a corporation, in which case it may be put in by

counsel.

§ 8103. Plea may be withdrawn. The court may, at any

time before judgment, upon a plea of guilty, permit it to be with

drawn, and a plea of not guilty substituted.

§ 8104. Issues on plea of not guilty. The plea of not guilty

puts in issue every material allegation in the information or indict

ment.

§ 8105. Evidence under plea. All matters of fact tending to

establish a defense other than those specified in the third and fourth

subdivisions of section 8100, may be given in evidence under the

plea of not guilty. '

§ 8106. Acquittal. Variance. Further prosecution. If

the defendant was formerly acquitted on the ground of variance be

tween the information or indictment and the proof, or the informa

tion or indictment was dismissed upon an objection to its form or

substance. or in order to hold the defendant for a higher offense.

without a judgment of acquittal, it is not an acquittal of the same

offense.

§ 8107. Acquittal on merits. W'hen however, the defendant

was acquitted on the merits, he is deemed acquitted of the same

offense, notwithstanding a defect in form or substance in the informa

tion or indictment on which he was acquitted.
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§ 8108. Former acquittal or conviction. Once in jeop

ardy. When the defendant is convicted or acquitted, or has been

once placed in jeopardy upon an information or indictment, the con

viction, acquittal or jeopardy is a bar to another information or

indictment for the offense charged in the former, or for an attempt

to commit the same, or for an offense necessarily included therein, of

which he might have been convicted under the information or indict

ment.

§ 8109. Refusal to answer. Procedure. If the defendant

refuses to answer the information or indictment by demurrer or plea,

a plea of not guilty must be entered.

ARTICLE 5.-Rsnovu. or THE Acrron Barons TRIAL. '

§ 8110. Action removed. Causes therefor specified. The

defendant in a criminal action prosecuted by information, or indict

ment in any district court of this state, may be awarded a change of

the place of trial, upon his petition on oath, or upon the oath of

some credible person, setting forth that he has reason to believe and

does believe, and the facts upon which such belief is based, that he

cannot receive a fair and impartial trial in the county or judicial sub

division where said action is pending, upon any of the following

grounds:

1. That the prosecuting witness, or state’s attorney, or other per

son appointed by the court to prosecute, or any person or corporation

promoting said prosecution, has an und_ue influence over the minds

of the people of the county or judicial subdivision where the action

is pending; or,

2. That the people of the county or judicial subdivision are so

prejudiced against the defendant or the offense of which he is accused,

that he cannot have a fair and impartial trial; or,

3. That it is impossible to obtain a jury in‘ the county or judicial

subdivision that has not formed an opinion, as to the guilt or inno

cence of the defendant, such as would disqualify them as jurors; or,

4. That any other cause exists in the county or judicial sub

division, where the action is pending, whereby the defendant would

probabl be deprived of a fair and impartial trial.

§ 81 1. Petition. ' Notice. Time to prepare. The petition

must be presented at the first term of the court at which the action

can be tried and before the trial is begun, or, if the action has been

continued, at any time before the term to which it is continued, upon

reasonable notice to the state’s attorney or the attorney appointed to

prosecute. The court must, upon request of the defendant or his

counsel, grant the defendant at least twenty-four hours after he has

been arraigned in which to prepare and present such petition.

§ 8112. Court must order. Only one change. The court

being satisfied that cause exists therefor, as defined in section 8110,

must order a change of the place of trial to some county or judicial

subdivision where the cause complained of does not exist. , But the

defendant shall be entitled to only one change of the place of trial.

§ 81 13. Duty Of clerk. The order of removal must be entered

upon the minutes, and the clerk must thereupon make out and trans

mit to the court to which the action is removed, a certified copy of

the order of removal and of the records, pleadings and proceedings in

§ 283. C. Cr. P.

am’d.

§ 284. G. Cr. P.

sm’d.

5 285. C. Cr. P.

am’d.

§ 285. C. Cr. P.

am’d.

§ 285. C. Or. P.

a|n'd.

§ 286. C. Cr. P.

am'd.
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the action, including the undertakings for the appearance of the

defendant and of the witnesses.

5 251, c. Cr. P. § 81 14, Disposition of defendant. If the defendant is in

custody, the order must provide for the removal of the defendant, by

the sheriff of the county or subdivision where he is imprisoned, to

the custody of the proper ofiicer of the county or subdivision to which

the action is removed, and he must be removed according to the terms

of such order.

§ Z88. 0- Ch P- § 81 15. Court may require bail. When the court has ordered

a removal of the action, it may require the accused, if the offense is

then bailable, to enter into an undertaking with good and suflicient

sureties to be approved by the court, in such sum as the court

may direct, conditioned for his appearance in the court to which the

action has been removed, on the first da of the next term thereof,

and to abide the order of such court, an in default of such under

taking, a warrant shall be issued to the sheriff, or other proper oflicer,

commanding him safely to keep, and at the proper time to convey

the prisoner to the jail of the county or subdivision where he is to be

tried, there to be safely kept by the jailer thereof, until discharged by

due course of law.

5 2&9. c. Cr. P. § 8116. Witnesses. Undertaking. Notice. Subpoena.

“'“"" If the order of removal is made at a term of the court, it is notice to

every person who has entered into an undertaking to appear at such

term, to appear at the trial of the action before the court to which

the same is removed. In other cases the witnesses must be subpoenaed

as provided by this code, or the court may require the witnesses on

the part of the state, to give security for their appearance before the

court in which the defendant is to be tried, as provided by law in

other cases.

§ 290. c. Cr. P. § 81 1'7. Trial. Original pleadings. Copies. The court to

which the action is removed must proceed to trial and judgment

therein the same in all respects as if the action had been commenced

in such court. If it is necessary to have any of the original plead

ings, or other papers before such court, the court from which

the action is removed must at any time, upon application of the

state’s attorney or the defendant, order such papers or pleadings to be

transmitted by the clerk, a certified copy thereof being retained.

§ 8118. Clerk. ‘Neglect. Damages. If the clerk of the

district court neglects or refuses to perform any duty in relation to

the removal of a cause, it shall be deemed a breach of his oflicial

bond and he forfeits a sum not exceeding five hundred dollars, to be

recovered by an action on his oflicial bond in the name of and for the

use of the state or in the name of and for the use of the person

injured, as the facts may be.

§ 81-19. Several defendants. Removal by one. If there

are several defendants in a criminal action and the place of trial is

changed as to one or more of them and not as to the others, the

others must be tried as if the place of trial had not been changed as

to any defendant.

5-;;_\5_g_ ¢,_p_ § 8120. Prejudice of judge. Affidavit. Procedure. When

"*“"“~ ever the defendant, or a defendant, in a criminal action shall file his

affidavit stating that he has good reason to believe and does believe

that he cannot have a fair and impartial trial of such action on account

of the prejudice of the judge of the district court in which said
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action is pending, the court shall thereafter proceed in said action, as

follows:

1. If the defendant, or a defendant asks for a change of the place

of trial of said action on any of the grounds specified in section 8110

of this code, and also for the cause mentioned in this section, it shall

be the duty of the court to order said action removed for trial to some

other county or judicial subdivision in this state, as provided in this

article, and to request, arran e for and procure some other judge than

the one objected to, to presi e at the trial of said action; or,

2. If a change is asked for only on account of the cause men

tioned in this section, the court in which said action is pending may

order said action removed to a county or judicial subdivision in an

adjoining judicial district in which it can be conveniently and expe

ditiously tried before another judge, or may request, arrange for and

procure the judge of another judicial district to preside at said trial

in the county or judicial subdivision in which the action is pending.

A chan e upon the ground in this section provided for must be asked

before t e trial is begun and not more than one change can be granted

therefor; but if a trial has been had without a verdict, a change for

any of the causes mentioned in this article may be had if asked for

at the term at which said trial was had, and before another trial of

the action is begun.

§ 8121. Prosecution. Jurisdiction of court. When the place

of trial of a criminal action is changed as in this article provided,

the state’s attorney of the county or judicial subdivision, or other

person appointed to prosecute, where the action was commenced,

shall prosecute the case for the state. The court to which the

action is removed for trial shall have full jurisdiction and authority

to hear, try and determine the action, and upon conviction to

impose "the punishment prescribed by law; and the trial shall

he conducted in all respects as if the action had been commenced

in said court, and the costs accruin from a change of the place

of trial and the costs of the trial s all be paid by the county or

judicial subdivision where the offense was committed, or otherwise as

provided by law. It is hereby made the duty of each judge of the

several judicial districts of this state, whenever requested by another

judge of the district court to preside at the trial of a criminal action,

to respond as speedily as may be, and to preside at any trial to which

he may be called under the provisions of this article, and all rulings,

orders and acts made or done in carrying out the provisions of this

article in any criminal action, shall have the same force and validity

as if said action had been tried or said rulings, orders and acts made

or done in the judicial district for which such judge was elected.

§ 8122. Removal by state. Procedure. The state’s attorney,

on behalf of the state, may also apply in a similar manner for a

removal of the action, and the court being satisfied that it will pro

mote the ends of justice, may order such removal upon the same

terms and to the same extent as are provided in this article, and the

proceedings on such removal shall be in all respects as above provided.

1-123

I

§ 291. (Y. Cr. 1‘.
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' § 301. c. ('r.

I

§ 29;’. (‘. Cr. P.

zun‘4l.

§ 2‘.lii. C. Cr. l’.

am’<l.

§ 294. C. Cr. l‘.

am%L

. (‘. (-1-. 1'.

§ C.Cn

,C.Cn

C.Cn

§ 299. C. Cr.

§ 300. (‘. Cr.

ARTICLE 6.—Tnn Mons or TRIAL.

§ 8123. Issue of fact. An issue of fact arises:

1. Upon a plea of not guilty.

2. Upon a plea of former conviction or acquittal of the same

offense; or,

'3. Upon a plea of once in jeopardy.

§ 8124. How issue of fact tried. Issues of fact must be

tried by a jury, unless a trial by a jury is waived in criminal cases not

amounting to felony, by the consent of both parties expressed in open

court and entered on the minutes.

§ 8125. Presence of defendant. If the information or indict

ment is for a felony, the defendant must be personally present at the

trial; but if it is for a misdemeanor, tl1e trial may be had in the

absence of the defendant; if his presence is necessary for any pur

pose, the court may, upon application ot the state-’s attomey or person

appointed to prosecute, by an order or warrant, require the personal

attentlamze of the defendant at the trial.

§ 8126. Time to prepare for trial. After his plea the defend

ant. if he requests it, is entitled to at least one day to prepare for

trial.

ARTICLE 7.—FoRM.n'1o.\' or rns TRIAL JURY.

§ 8127. Who jurors in criminal actions. The jurors duly

drawn and summoned for the trial of 1-ivil actions, are also the jurors

for the trial of criminal actions.

§ 8128. How trial jury formed. Trial juries for criminal

actions may also be formed in the same manner as trial juries in civil

actions.

§ 8129. Clerk to prepare ballots. At the opening of the

court the clerk must prepare separate ballots, containing the names of

the persons returned as jurors, which must be folded as nearly alike

as possible, and so that the same cannot be seen. and must deposit

them in a sufiicient box. ‘

§ 8130. Parties may require names to be called. When the

case is called for trial, and before drawing the jury, either party may

require the names of all the jurors in the panel to be called. and the

court in its discretion may order that an attachment issue against

those who are absent; but the court may, in its discretion, wait or not

for the return of the attachment.

§ 8131. Manner of drawing jury. Before the name of any

juror is drawn, the box must be closed and shaken so as to inter

mingle the ballots therein. The clerk must then, without looking at

the ballots, draw them from the box. '

_§ 8132. Disposition of ballots. VVhen the jury is completed.

the ballots containing the names of the jurors sworn must be laid

aside and kept apart from the ballots containing the names of the

other jurors, until the jury so sworn is discharged.

§ 8133. Same. Jury discharged. After the jury are so dis

charged, the ballots containing their names must be again folded and

returned to the box, and so on, as often as a trial is had.
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§ 8134. Juror absent. Ballot. If a juror is absent when his

name is drawn, or is set aside or excused from serving on the trial,

the ballot containing his name must be folded and retumed to the

box as soon as the jury is sworn.

§ 8135. A11 jurors not appearing. Procedure. When a

jury has been duly summoned, if, upon calling the cause for trial,

twenty-four of the ]llI‘0I‘S summoned do not appear, the court may, in

its discretion, order the sherifl’ to summon from the body of the county

or subdivision. as many persons as it may think proper, at least sulfi

cient to make twent -four jurors, from whom a jury for the trial of

the cause may be selected.

§ 8136. Names. Ballots. Deposited in box. The names

of the persons summoned to complete the jury must be written on

distinct pieces of paper, folded each as nearly alike as possible, and

so that the name cannot be seen, and must be deposited in the box

mentioned in section 8129.

§ 8137. Drawing the jury. The clerk must thereupon, under

the direction of the court, publicly draw out of the box so many of

the ballots, one after another, as are sufiicient to form the jury.

§ 8138. Number of jury. How sworn. The jury consists

of twelve men, chosen as prescribed by law, and sworn or aflirmed

well and truly to try and true deliverance to make between the state

of North Dakota and the defendant whom they shall have in charge,

and a true verdict to give according to the evidence, which verdict

must be unanimous.

§ 8139. Number failing, others summoned. If a sufficient

number cannot be obtained from the box to form a jury, the court

may, as often as is necessary, order the sheriff to summon from the

body of the county or subdivision, so many persons qualified to serve

as jurors as it deems sufiicient to form a jury. The jurors so sum

moned may be called from the list returned by the sheriff, and so

many of them not excused or dischar ed, as may be necessary to com
plete the jury, must be impaneled ancgl sworn.

§ 8140. Juror may affirm. Any juror who is conscientiously

scrupulous of taking the oath above described, shall be allowed to

make affirmation, substituting for the words, “so help you God,”

at the end of the oath, the following: “This you do affirm under the

pains and penalties of perjury.”

ARTICLE 8.—POSTPONEMENT or THE TRIAL.

? 8141. Either party may have for cause. When a crimi

na action is called for trial, or at any time previous thereto, the court

may, upon sufficient cause shown by either party, direct the trial to

be postponed to another day in the same term or to the next term.

Any cause that would be considered a good one for a postponement

in a civil action, is sufiicient in a criminal action, whether urged by

the state or by the defendant.

(90) 1425

§ 302, C. Cr. 1’.

§ 333. C. Cr. P.

§ 304. C. Cr. l‘.

§ 305. 0. Cr. P.
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§§ 8142-8152 CRIMINAL PROCEDURE. After Trial and

CHAPTER 10.

PROCEEDINGS AFTER THE COMMENCEMENT OF THE

TRIAL AND BEFORE JUDGMENT.

ARTICLE 1. — CHALLENGING was JURY.

§ 310, C.Cr. I‘. § 8142. Challenges classed. A challenge is an objection

made to the trial jurors and is of two kinds:

1. To the panel.

2. To an individual juror.

§;,,,_¢_@,_ 1-_ 8143. When several defendants must join. When sev

era defendants are tried together they cannot sever their challenges,

but must join therein.

§ 3;-_», (;_ Cr, 1-, § 8144. Panel defined. The panel is a list of jurors returned

by a sheriff, to serve at a particular court, or for the trial of a par

. ticular action.

5 313,C.('r.P. 8145. Challenge to panel. A challenge to the panel is an

objection made to all the trial jurors returned, and may be taken by

either party.

g 2&1-1, C.Cr. 1'. S 8146. Causes for. A challenge to the panel can be founded

only on a material departure from the forms prescribed by law, in

respect to the drawing and return of the jury, or on the intentional

omission of the sheriff to summon one or more of the jurors drawn.

§ 315, c. Cr. r. § 8147. When taken. A challenge to the panel mustbe taken

before a juror is sworn, and must be in writing, specifying plainly

and distinctly the facts constituting the ground of challenge.

§ me. 0. (‘r. 1-. § 8148. Sufiiciency of facts controverted. Procedure.

‘"“ d‘ If the sufficiency of the facts alleged as a ground of challenge is con

troverted by the adverse party, he may except to the challenge. The

exception need not be in writing, but must be entered upon the

minutes of the court, and thereupon the court must proceed to try

the sufiiciency of the challenge, assuming the facts therein alleged to

be true.

gar, ('. Cr. 1-. § 8149. Facts denied, procedure. If, on the exception, the

court deems the challenge sutficient, it may, if justice requires it, permit

the party excepting to withdraw his exception, and to deny the facts

alleged in the challenge. If the exception is allowed. the court may.

in like manner, permit an amendment of the challenge.

5 31., L-_ Cr, 1»_ § 8150. Trial of question of fact. If the facts alleged as the

grounds of the challenge are denied, the denial may, in like manner,

be oral and must be entered upon the minutes of the court, and the

court must proceed to try the question of fact.

§ 319. 0. Cr. P. § 8151. Omcers may be examined. Upon the trial of the

challenge, the officers, whether judicial or ministerial, whose irregu

larity is complained of, as well as any other persons, may be examined

to prove or disprove the facts alleged as the ground of the challenge.

§ 320. c. Cr. I’. S 8162. Challenge taken for ofl1cer’s bias. When the panel

is ‘formed from persons whose names are not drawn as jurors, a

challenge may be taken to the panel on account of any bias of the

otficer who summoned them, which would be good ground of challenge

to a juror. Such challenge must be made in the same form, and

determined in the same manner as if made to a juror.
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' § 8153. Challenge allowed. Jury discharged. If upon § 221. 0. Cr. 1-.

an exception to the challenge, or a denial of the facts, the challenge

is allowed, the court must discharge the jury, and another jury can

be summoned for the same term forthwith from the body of the

county; or, the judge may order a jury to be drawn and summoned

in the regular manner. If it is disallowed, the court must direct the

jury to be impaneled.

% 8164. Challenge of individual juror. Before a juror is 9 B11. (1 Cr- P

cal ed, the defendant must be informed by the court, or under its

direction, that if he intends to challenge an individual juror, he must

do so when the juror ap ears, and before he is sworn.
§ 8155. Nature Oipchallenge. A challenge to an individual §3‘-*6. 0- 0r- P

juror is either:

1. Peremptory; or,

2. For cause.

§ 8156. Taken before sworn. It must be taken when the §=?-'4- 0-Cr-1%

juror appears, and before he is sworn; but the court may, for good

cause, permit it to be taken after the juror is swom, and before the

jury is completed.

§ 8157- Per'emptory challenge. A peremptory challenge can § 825- 0-Gr-1%

be taken by either party, and may be oral. It is an objection to a

juror for which no reason need be given, but upon which the court

must exclude him.

8158. Defendant’s challenges. In all criminal cases the §326- C-Cr-1%

de endant is entitled to the following challenges: a"m'

1. For capital offenses the defendant may challenge peremptorily

twenty-five jurors.

2. In prosecutions for offenses punishable by imprisonment in the

penitentiary, fifteen jurors.

3. In other prosecutions, ten jurors.

§ 8159. Prosecution. Challenges. The prosecuting attor- § 82?. C. Cr. P.

ney in capital cases may challenge peremptorily six jurors; in other

cases, three jurors.

§ 8160. Challenge for cause. A challenge for cause may be § =l'-’>‘- C-Ur-1%

taken either by the state or the defendant.

§ 8161. For cause classed. It is an objection to a particular § =*'-’9- (‘~ Ch P

juror, and is either:

1. General, that the juror is disqualified from serving in any case

or trial; or, ’

2. Particular, that he is disqualified from serving in the case on

trial. '

§ 8162. General causes of challenge specified. General § zno. (!.Cr. P.

causes of challenges are:

l. A conviction for felony.

2. A want of any of the qualifications prescribed by law, to render

a person a competent juror, including a want of knowledge of the

English language as used in the courts.

3. Unsoundness of mind, or such defect in the faculties of the

mind or organs of the body as renders him incapable of performing

the duties of a juror.

§ 8163. Particular causes of challenge specified. Particu- g 1£il.(‘.(‘r.P.

lar causes of challenge are of two kinds:

1. For such a bias as when the existence of the facts is ascer

tained, in judgment of law disqualifies the juror, and which is known

in this code as implied bias.
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§ an. c. Cr. 1*.

§ 334. C. Cl‘. P.

am’d.

§ZB-'1, C. Cl‘. P.

§ 336, C. Cr. P.

§ 337, C. Cr. I’.

\

2. For the existence of a state of mind on the part of the juror. in

reference to the case or to either party, which satisfies the court, in

the exercise of a sound discretion, that he cannot try the issue impar

tially, without prejudice to the substantial rights‘of the party chal

lenging, and which is known in this code as actual bias.

§ 8164. Matters constituting implied bias specified. A

challenge for implied bias may be taken for all or any of the follow

ing causes, and for no other:

1. Consanguinity or relationship to the person alleged to be

injured by the otfense charged, or on whose complaint the prosecu

tion was instituted, or to the defendant.

2. Standing in the relation of guardian and ward, attorney and

client, master and servant, landlord and tenant, or debtor and creditor.

or being a member of the family of the defendant, or of the person

alleged to be injured by the offense charged, or on whose complaint

the prosecution was instituted, or in the employ of either.

3. Being a party adverse to the defendant in a civil action, or hav

ing complained against or been accused by him in a criminal prose

cution.

4. Having served on the grand jury which found the indictment.

or on a coroner’s jury which inquired into the death of a person

whose death is the subject of the action.

5. Having served on a trial jury which has tried another person

for the offense charged.

6. Having been one of‘ a jury formerly sworn to try the same

charge, and whose verdict was set aside, or which was discharged

without a verdict, after the cause was submitted to it.

7. Having served as a juror in a civil action brought against the

defendant for the act charged as an oflense.

8. If the offense charged is punishable with death, the entertain

in of such conscientious opinions as would preclude his finding the

de endant guilty, in which case he shall neither be permitted nor

compelled to serve as a juror.

§ S165. Exemption is not cause. An exemption from service

on a jury is 11ot a cause of challenge, but the privilege of the person

exempted.

§ 8166. How challenge taken. Cause stated. In a chal

lenge for implied bias, one or more of the causes stated in section

8164 must be alleged. In a challenge for actual bias, the cause stated

in the second subdivision of section 8163 must be alleged. The

challenge may be oral, but must be entered upon the minutes of the

court.

§ 8167. Exception to the challenge. The adverse party may

except to the challenge in the same manner as to a challenge to the

panel, and the same proceedings must be had thereon as prescribed

in section 8148 except that if the exception is allowed the jl.1l'u1‘

must be excluded. The adverse party may also orally deny the facts

alleged as the ground of challenge.

§ 8168. How tried, by the court. All challenges, whether

to the panel or to individual jurors, shall be tried by the court, with

out the aid of triers.

§ 8169. Juror challenged, a witness. Upon the trial of a

challenge to an individual juror, the juror challenged may be exam

ined as a witness to prove or disprove the challenge, and is bound to

answer every question pertinent to the inquiry therein.
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§ 8170. Other witnesses. Rules of evidence. Uthcr wit

nesses may also be examined on either side, and the rules of evidence

applicable to the trial of other issues govern the admission or exclu

sion of testimony, on the trial of the challenge. .

§ 8171. Court must allow or disallow challenge. On the

trial of a challenge, the court must either allow or disallow the chal

lenge, and direct an entry accordingly upon the minutes.

§ 8172. Order of taking challenge. All challenges to an in

dividual juror, except peremptory, must be taken, first by the defend

ant, and then by the state, and each party must exhaust all his chal

lenges before the other begins.

S 8173. Order of challenges for cause. The challenges of

either party for cause need not all be taken at once, but they must be

taken separately, in the following order, including in each challenge

all the causes of challenge belonging to the same class:

1. To the panel.

2. To an individual juror for a general disqualification.

3. To an individual juror for implied bias.

4. To an individual juror for actual bias.

§ 8174. Peremptory challenges. If all challenges on both

sides are disallowed, either party, first the state and then the defend

ant. may take a peremptory challenge, unless the party’s peremptory

challenges are exhausted.

ARTICLE 2.—TnE TRIAL. .

§ 8175. Order of trial. The jury having been impaneled and

sworn. the trial must proceed in the following order:

1. If the information or indictment is for a felony, the clerk or

state's attorney must read it, and state the plea of the defendant

to the jury._ In all other cases this formality may be dispensed with.

2. The state's attorney or other counsel for the state, must open

the case and offer the evidence in support of the information or indict

ment.

3. The defendant or his counsel may then open his defense, and

offer his evidence in support thereof.

4. The parties may then, respectively offer rebutting testimony

only, unless the court, for good reason, in furtherance of justice, or to

correct an evident oversight, permits them to offer evidence upon their

original case.

5. When the evidence is concluded, unless the case is submitted

to the jury on either side, or on both sides, without argument, the

counsel for the state shall commence, and the defendant or his counsel

shall follow; then the counsel for the state shall conclude the argu

ment to the jury.

ti. The jud e must then charge the jury.

§ 8176. (fiiarging the jury. Procedure. In charging the

jury, the court shall only instruct as to the law of the case, and all

instructions must first be reduced to writing, unless by consent of

both parties entered in the minutes, the instructions are given orally

and taken down by the stenographer of the court, in shorthand.

Either party may request instructions to the jury. Each instruction

so requested must be written on a separate sheet of paper, and may

be given or refused by the court, and the court shall write on the

margin of such requested instructions which he does not give the

O
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word “refused,” and all instructions asked for by either party shall be

given or refused by the court without modification or change, unless

modified or changed by the consent of the counsel asking the same.

§ 8177. Same. All instructions given to the jury must be read

to them by the court without disclosing to them whether such

instructions were requested or not, and must be signed by the judge

and may be delivered to the jury, and be taken by them in their

retirement and returned into court with the verdict. But when oral

instructions are given the jury shall not take any part of the charge

in their retirement unless so ordered by the court.

§ 8178. Instructions. Stenographer. Exceptions. Upon

the close of the trial all instructions given or refused together with

those prepared by the court, if any, must be filed with the clerk, and

except as otherwise provided in the next section shall be deemed

excepted to by the defendant. If the charge of the court, or any

part thereof is given orally, the same must be taken down by the

official stenographer and shall be deemed excepted to by the defend

ant, and the same as soon as may be after the trial must be written

out at length and filed with the clerk of the court by the stenogra

pher thereof; provided, that in case the defendant is ac uitted by the

jury the oral instructions need not be transcribed or led with the

clerk. But exceptions in writing to any of the instructions of the

court in any manner 'ven, or the refusal of the court to give instruc

tions requested, may filed by the defendant at his discretion, with

the clerk of the court within twenty days after the instructions are

all filed as herein provided. The stenographer of the court shall

receive for writing out the oral instructions of the court the same

fees as for making transcripts.

§ 8179. Charge. Exceptions before given. Thecourt may

in its discretion, submit the written instructions which it proposes to

give to the jury, to the counsel in the case for examination, and

require such counsel after a reasonable examination thereof, to desig

nate such parts thereof as he may deem objectionable, and such coun

sel must thereupon designate such parts of such instructions as he may

deem improper and thereafter only such parts of said written instruc»

tions so designated shall be deemed excepted to, or subject to excep

tion.

§ 8180. Order specified may be changed. When the state

of the pleadings requires it, or in any other case, for good reasons and

in the sound ‘discretion of the court, the order of trial and argument

prescribed in section 8175 may be departed from.

§ 8181. Court to decide law. The court must decide all

questions of law which arise in the course of the trial.

§ 8182. Libel. Jury determine law and fact. On the trial

of an information or indictment for libel, the jury have the right to

determine the law and the fact.

§ 8183. Other offenses. Determine only facts. On the

trial of an information or indictment for any other offense than libel.

questions of law are to be decided by the court, and, although the

jury have the power to find a general verdict, which includes ques

tions of law as well as of fact, they are bound, nevertheless, to receive

as law what is laid down as such by the court.

§ 8184. Counsel. Argument restricted. If the information

or indictment is for an offense punishable with death, three counsel

on each side may argue the case to the jury. If it is any other offense
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the court may, in its discretion, restrict the argument to one counsel

on each side.

§ 8185. Presumption of innocence. Reasonable doubt.

A defendant in a criminal action is presumed to be innocent until the

contrary is proved, and in case of a reasonable doubt as to whether

his guilt is satisfactorily shown, he is entitled to be acquitted.

§ 8186. Doubt as to degree. When it appears that a defend

ant has committed a public offense and there is reasonable ground of

doubt in which of two or more degrees he is guilty, he can be

convicted of the lowest of such degrees only.

‘ 8187. Defendants tried separately. When two or more

de endants are jointly charged with a felony in a criminal action, any

defendant requiring it must be tried separately. In other cases

defendants jointly prosecuted may be tried separately or jointly, in

the discretion of the court.

§ 8188. Defendant discharged to testify When two or

more persons are included in the same information or indictment, the

court may, at any time before the defendants have gone into their

defense, on the application of the state’s attorney, direct any defendant

to be discharged from the information or indictment, that he may be

a witness for the state.

§ 8189. Same. Witness for codefendant. When two or

more persons are included in the same information or indictment, and

the court is of the opinion that in regard to a particular defendant

there is not sufiicient evidence to put him on his defense, it must

order him to be discharged before the evidence is closed, that he may

be a witness for his codefendant. l

§ 8190. Such discharge an acquittal. The dischar e of a

de endant under either of the last two sections is an acquitta of the

offense charged in the information or indictment or any offense for

which he might have been found guilty thereunder, and is a bar to

another prosecution therefor.

§ 8191. Defendant witness in own behalf. In the trial of

a criminal action or proceeding before any court or magistrate of this

state, whether prosecuted by information, indictment, complaint or

otherwise, the defendant shall, at his own request and not otherwise,

be deemed a competent witness; but his ne lect or refusal to testify

shall not create or raise an presumption 0% guilt against him; norshall_such neglect or refusalibe referred to by any attorney prosecut

ing the case, or considered by the court or jury before whom the trial

takes place.

§ 8192. Rules of evidence. The rules of evidence in civil

cases are applicable also to criminal cases, except as otherwise pro

vided in this code.

§ 8193. Treason. Witnesses. Overt acts. Upon a trial

for treason the defendant cannot be convicted unless upon the testi

mony of two witnesses to the same overt act, or upon his confession

in open court; nor can evidence be admitted of an overt act not

expressly charged in the information or indictment; nor can the

defendant be convicted unless one or more overt acts are expressly

charged therein.

§ 8194. Conspiracy. Overts acts. Proof. Upon a trial

for conspiracy, in a case where an overt act is necessary to constitute

the offense, the defendant cannot be convicted unless one or more

overt acts are expressly alleged in the information or indictment,

§ 3-l9, C. ('1'. P.

§ :50. C. Cr. P.

. C. Cr. 1'.

§ 352. G. Cr. I‘.

§ 353. C. Cr. P.

anfll.
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nor unless one or more of the acts alleged are proved; but any other

overt act, not alleged in the information or indictment may be given

in evidence.

§ -W5. 0-Cr. P. § 8195. Accomplice. Evidence. Corroboration. A con

viction cannot be had upon the testimony of an accomplice unless

he is corroborated by such other evidence as tends to connect the

defendant with the commission of the offense, and the corroboration

‘is not sutficient if it merely shows the commission of the offense, or

the circumstances thereof.

§ am. G. (‘r. P. § 8196. Evidence Of false pretense. Upon a trial for having,

with an intent to cheat or defraud another designedly, by any false

pretense, obtained the si nature of any person to a written instru

ment, or having obtaine from any person any money, personal

property or valuable thing, the defendant cannot be convicted if the

false pretense was expressed in language unaccompanied by a false

token or writing, unless the pretense, or some note or memorandum

thereof, is in writing, either subscribed by, or in the handwriting of

the defendant, or unless the pretense is proven by the testimony of

two witnesses, or that of one witness and corroborating circum

stances. But this section does not apply to a prosecution for falsely

representing or personating another, and in such assumed character,

marrying or receiving money or property.

g 353. c,cr. P. § 8197. Evidence of abortion and seduction. Upon a trial

“"“" for procuring or attempting to procure an abortion, or aiding or

assisting therein, or for inveigling, enticing, or taking away an

unmarried female of previous chaste character, under the age of

twenty years for the purpose of prostitution, or aiding or assisting

therein, or for having, under promise of marriage, seduced and had

illicit connection with an unmarried female, under twenty years of

age, of previous chaste character, the defendant cannot be convicted

upon the testimony of the person injured unless she is corroborated

by other evidence.

§ 359. c. (‘r. r. § 8198. Mistake in charge. Other proceedings. Wlien

“"""' it appears, at any time before verdict or judgment that a mistake has

been made in charging the proper offense, the defendant must not be

discharged, if there appears good cause to detain him in custody; but

the court must commit him, or require him to give bail for his

appearance to answer to the oifense, and may also require the wit

nesses to give bail for their appearance. The provisions of section

8097 of this code as to the manner and time of prosecution, so far as

applicable, shall govern the further proceedings under this section.

g 2:60. c; Cr. 1-. § 8199. Same. Notformer acquittal nor once injeopardy.
am "' Upon the trial of an information filed or indictment found, under the

provisions of the last section, neither a plea of former acquittal nor

of once in jeopardy shall be sustained by the fact of the discharge

of the jury on the first information or indictment.

§ 361. c, Cr. 1'. § 8200. New proceedings. Original charge. If a new

am ‘l’ information is not filed or a new indictment found within the times

limited in section 8097 and the sections therein referred to, of this

code, the court must again proceed to try the defendant on the orig

inal charge.

§ asz. 0, Cr. 1». § 8201. Want of jurisdiction appearing, jury discharged.

am d‘ The court may direct the jury to be discharged, when it appears that

it has not jurisdiction of the otfense, or that the facts charged in the
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information or indictment do not constitute an offense punishable by

law.

§ 8202. Disposition of accused. If the jury is discharged

because the court has not jurisdiction of the offense charged, and it

appears that it was committed out of the jurisdiction of this state,

the defendant must be discharged, unless the court orders that he be

detained for a reasonable time, to be specified in the order, to enable

the state's attorney to communicate with the chief executive officer

of the country, state, territory or district where the offense was com

mitted.

§ 8203. Same. Bail. If the offense was committed within

the jurisdiction of another county of this state, the court may direct

the defendant to be committed for such time as it deems reasonable

to await a warrant from the proper county for his arrest, or if the

offense is a misdemeanor only, it may admit him to bail in an undertak

ing. with sufficient sureties, that he will, within such time as the court

may appoint, render himself amenable to a warrant for his arrest from the

proper county, and if not sooner arrested thereon, will attend at the

office of the sheriff of the county where the trial was had, at a time

particularly specified in the undertaking to surrender himself upon

the warrant if issued, or that his bail will forfeit such sum as the

court may fix, and to be mentioned in the undertaking.

§ 8204. Clerk. Papers. Certified copies sent to proper

county. In the cases provided for in the last section, the

clerk must forthwith transmit a certified copy of the information or

indictment and of all the papers filed in the action, to the proper

county, the expense of which transmission is chargeable to that

county.

§ 8205. When accused discharged. If the defendant is not

arrested on a warrant from the proper county, he must be discharged

from custody, or _his bail in the action be exonerated, or money depos

ited instead of bail refunded, as the case may be, and the sureties in

the undertaking, as mentioned in section 8203 must be discharged.

§ 8206. Proceedings if accused arrested. If he is arrested,

the same proceedings must be had thereon as upon the arrest of a

defendant in another county, on a warrant. of arrest issued by a magis

trate.

§ 8207. Court must discharge accused. Exception. If

the jury is discharged because the facts as charged do not constitute

an offense punishable by law, the court must order that the defend

ant. if in custody, be discharged therefrom. or if admitted to bail that

his bail be exonerated, or if he has deposited money instead of bail,

that the money deposited be refunded to him, unless in its opinion a

new information or indictment can be framed, upon which the

defendant can be legally convicted, in which case it may direct the

state's attorney to file a new information, or (if an information can

not be sooner legally filed) direct that the case be submitted to the

same or another grand jury; and the provisions of sections 8087 or

SO97 of this code, so far as applicable, as to the time and manner of

the prosecution, shall govern the further proceedings under this sec

111011.

§ 8208. Court may advise jury to acquit. If, at any time

after the evidence on either side is closed, the court deems it insuffi

cient to warrant a conviction, it may advise the jury to acquit the

§ 35!. C. Cr. P.

am'd.

§ 364. C. Cr. I‘.

am'd.

§ 364. C. Cr. I’.

am‘d.

' § 365. C. Cl‘. P.

am ‘d.

§ 386. C. Cr. P.

am'<l.

g .-nu. 0, Cr. 1'.

am d.

§ 36*. (T. Cr. I’.
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defendant. But the jury arc not bound by the advice. nor can the

court, for any cause, prevent the jury from giving a verdict.

§ 8209. Jury may view place. VVhen, in the opinion of the

court, it is proper that the jury should view the place in which the

offense was charged to have been committed, or in which any other

material fact occurred, it may order the jury to be conducted in a body.

in the custody of proper ofiicers, to the place, which must be shown to

them by a person appointed by the court for that purpose, and the

oflicers must be sworn to suffer no person to speak to or communicate

with the jury, nor to do so themselves, on any subject connected with

the trial, and to return them into court without unnecessary delay, or

at a specified time.

§ 8210. Juror knowing fact. Witness. If a juror has any

personal knowledge respecting a fact in controversy in a cause, he

must declare it in open court uring the trial. If, durin the retire

ment of a jury, a juror declares a fact, which could be evi ence in the

cause, as of his own knowledge, the jury must retum into court. In

either of these cases, the juror making the statement must be sworn

as a witness and examined in the presence of the parties.

§ 821 1. Custody and conduct of jury. The jurors sworn to

try a criminal action, may, at any time before the cause is submitted

to the jury, in the discretion of the court, be permitted to separate, or

be kept in charge of proper officers. The officers must be sworn to

keep the jurors together until the next meeting of the court, to suffer

no person to speak to or communicate with them, nor to do so them

selves, on any subject connected with the trial, and to return them

into court at the next meetin thereof.

§ 8212. Court must 8. monish jury The jury must also, at

each adjournment of the court, whether permitted to separate or kept

in charge of officers, be admonished by the court that it is their duty

not to converse among themselves or with any one else on any sub

ject connected with the trial, or to form or express any opinion

thereon, until the case is finally submitted to them.

§ 8213. Juror becoming sick. Procedure. If, before the

conclusion of a trial, a juror becomes sick, so as to be unable to per

form his duty, the court may order him to be discharged. In that

case a new juror may be sworn, and the trial begin anew, or themay be discharged, and a new jury then or afterward impanelcd.

§ 8214. Murder. Burden of proof. Upon a trial for mur

der, the commission of the homicide by the defendant being proved,

the burden of proving circumstances of mitigation, or that justify or

excuse it, devolves upon him, unless the proof on the part of the

prosecution tends to show that the crime committed only amounts to

manslaughter, or that the defendant was justifialile or excusable.

§ 8215. Bigamy, proofofmarriage. Upon a trial for bigamy.

it is not necessary to prove either of the marriages by the register.

certificate or other record evidence thereof, but the same may be

proved by such evidence as is admissible to prove a marriage in other

cases, and when the second marriage took place out of this state proof

of that fact, accompanied with proof of cohabitation thereafter in this

state is sufficient to sustain the charge. . '

§ 8216. Forgery. Proof on trial. Upon a trial for forging

any bill or note purporting to be the bill or note of an incorporated

company or bank, or for passing, or attemptin to pass. or having in

possession with intent to pass, any such forge bill or note, it is not
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necessary to prove the incorporation of such bank or company by the

charter or act of incorporation, but it may be proved by general repu

tation, and persons of skill are competent witnesses to prove that such

bill or note is forged or counterfeited.

§ 8217. Charge to jury. Requisites. In charging the j ury,

the court must state to them all matters of law which it thinks neces

sary for their information in giving their verdict, and if it states the

testimony of the case, it must in addition inform the jury that they

are the exclusive judges of all questions of fact. Either party may

present to the court any written charge, and request that it be given.

If the court thinks it correct and pertinent, it must be iven; if not,

it" must be refused. Upon each charge presented an refused the

court must indorse or sign its decision.

§ 8218. Jury after charge. Refreshments. After hearing

the charge, the jur ma either decide in court, or may retire for

deliberation. If t ey (lb not agree without retiring, one or more

officers must be swom to keep them together in some private and

convenient place, without refreshment except water unless otherwise

ordered by the court, and not to permit any person to speak to or

communicate with them, nor to do so himself, unless by order of the

court, or to ask them whether they have agreed upon a verdict, and

to return them into court when they have so agreed, or when ordered

by the court.

§ 8219. When conviction or acquittal a bar. When the

defendant has been convicted or acquitted upon an information

or indictment for an ofiense consisting of different degrees, the

conviction or acquittal is a bar to another information or indictment

for the offense char ed, or for any lower degree of that offense, or for

an offense necessarily included therein.

§ 8220. Defendant may be committed. When a defendant

who has given bail appears for trial, the court may, in its discretion,

at any time after his appearance for trial, order him to be committed

to the custody of the proper officer of the county, to abide the judg

ment or further order of the court, and he must be committed and

held in custody accordingly.

§ 8221. Substitute for state’s attorney. If the states

attorney fails, or is unable to at-tend at the trial, the court must

appoint some attorney at law to perform the duties of the states

attorney on such trial.

ARTICLE 3.—O0snucr or THE JURY AFTER THE CAUSE IS Stu

MITTED ro THEM.

§ 8222. Room provided for jury. A room must be provided

by the board of commissioners of a county for the use of the jury, upon

their retirement for deliberation, with suitable furniture, fuel, lights

and stationery. If the commissioners neglect, the court may order

the sherifl’ to do so, and the expenses incurred by him in carrying the

order into effect, when certified by the court, are a county charge.

§ 8223. Food and lodging for jury. While the jury

kept together, either during the progress of the trial or after their

retirement for deliberation, they must be provided by the sheriff,

upon the order of the court at the expense of the county, with suit

able and sufficient food and lodging.

HIP
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§ 8224. What papers jury may take. Upon retiring for

deliberation, the jury may take with them all papers (except deposi

tions) which have been received as evidence in the cause, or copies

of such public records or private documents 'ven in evidence as

ought not, in the opinion of the court, to be ta en from the person

having them in possession. They may also take with them such

parts of the written instructions as the court may direct and notes of

the testimony, or other proceedings on the trial, taken by themselves.

or any of them, but none taken by any other person.

§ 8226. Disagreement. Further instructions. After the

jury have retired for deliberation, if there is a disagreement between

them as to any part of the testimony, or if they desire to be informed

on a point of law arising in the cause, they must require the ofiicer

to conduct them into court. Upon their being brought into court.

the information required must be given in the presence of, or after

notice to the state’s attomey and the defendant or his counsel, or after

they have been called.

§ 8226. Juror sick, jury discharged. If, after the retire

ment of the jury, one of them becomes so sick as to prevent the con

tinuance of his duty, or any other accident or cause occurs to prevent

their being kept together for deliberation, the jury may be dis

charged.

‘? 8227. Disagreement, jury discharged. Except as pro

vi ed in the last section, the jury cannot be discharged after the cause

is submitted to them until they have agreed upon their verdict, and

rendered it in open court, unless by the consent of both parties

entered upon the minutes, or unless at the expiration of such time as

the court deems proper, it satisfactorily appears that there is no

reasonable probability that the jury can agree.

§ 8228. Verdict prevented, cause retried. In all cases

when a jury is discharged or prevented from giving a verdict, by

reason of an accident or other cause, except when the defendant is

discharged from the information or indictment du1'ing the progress

of the trial, or after the cause is submitted to them, the cause may be

again tried at the same or another term, as the court may direct.

§ 8229. Adjournment during absence of jury. While the

jury are absent the court may adjoum from time to time as to other

business, but it is nevertheless deemed open for every purpose con

nected with the cause submitted to them, until a verdict is rendered

0; the jury discharged. A final adjournment of the court discharges

t e jury.

ARTICLE 4.-— Tar: VERDICT.

§ 8230. Return of verdict. When the jury have agreed upon

their verdict, they must be conducted into court by the officer having

them in charge. Their names must then be called, and if all do not

appear, the rest must be discharged without giving a verdict. In

that case the cause must be again tried, at the same or another term.

§ 8231. Presence of defendant. Felony. Misdemeanor.

If the information or indictment is for a felony, the defendant must.

before the verdict is received, appear in person. If it is for a mis

demeanor, the verdict may, in the discretion of the court, be rendered

in his absence.
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§ 8232. Procedure when jury appear. When the jury

appear, they must be asked, by the court or the clerk, whether they

have agreed upon their verdict, and if the foreman answers in the

affirmative, they must, on being required, declare the same.

$18233. General or special verdict. Libel. The jury may

eit er render a general verdict, or when they are in doubt as to the

legal effect of the facts proved, they may, except upon an informa

tion or indictment for libel, find a special verdict.

§ 8234. Oral or in writing. Preparation. The verdict of

the jury may be rendered orally or in writing as the jury may elect,

unless the court, at the time the case is submitted to the jury, requires

that it be rendered in writing. \Vhen the court so requires, the clerk

of the court shall, under the direction of the court, provide blank

'verdicts of suitable form for any verdict the jury may return in the

action and said blank verdicts shall be taken by the jury when it

retires.

§ 8236. General verdicts.

upon a plea of not guilty, is either “guilty” or “not

imports a conviction or acquittal of the offense charge in the infor

mation or indictment. Upon a plea of a former conviction or acquittal

of the same offense, or once in jeopardy, it is either “for the state," or

“for the defendant.” When the defendant is acquitted on the ground

that he was insane at the time of the commission of the act charged,

the verdict must be “not guilty by reason of insanity.” VVhen the

defendant is acquitted on the ground of variance between the infor

mation or indictment and the proof, the verdict must be “not guilty by

reasqn of variance between the information (or indictment) and

roo .”p § 8236. Special verdict to be written. A special verdict is

that by which the jury find the facts only, leaving the judgment to

the court. It must present the conclusions of fact, as established by

the evidence and not the evidence to prove them, and the conclusions

of fact must be so presented as that nothing remains to the court but

to draw conclusions of law upon them.

§ 8237. Special verdict, how rendered. The special verdict

must be reduced to writing by the jury, or in their presence entered

upon the minutes of the court, read to the jury, and agreed to by

them before they are discharged.

§ 8238. Form Of special verdict. The special verdict need

not be in any particular form, but is sufficient if it presents intelligi

bly the facts found by the jury.

§ 8239. Argument of special verdict. The special verdict

may be brought to argument by either party, upon two days’ notice

to the other, at the same or another term of the court.

§ 8240. Judgment upon special verdict. The court must

give judgment upon the special verdict as follows:

1. If the plea is not guilty, and the facts prove the defendant

guilty of the offense charged in the information or indictment, or of

any other offense of which he could be convicted under the informa

tion or indictment, judgment must be given accordingly; but if other

wise, judgment of acquittal must be given.

2. If the plea is a former conviction or acquittal of the same

offense, or once in jeopardy, the court must give judgment of con

viction or acquittal, according as the facts prove or fail to prove the

plea.

Contents. A general verdict
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§ 8241. When new trial must be ordered. If the jury do

11ot, in a special verdict, pronounce aifirmatively or negatively on the

facts necessary to enable the court to give judgment, or if they find

the evidence of facts merely, and not the conclusions of fact from

the evidence, as established to their satisfaction, the court must order

a new trial.

§ 8242. Degree must be found. Whenever a crime is distin

guished into degrees, the jury, if they convict the defendant, must

find the de ee of the crime of which he is guilty. Whenever a ver

dict of gui ty is rendered against the accused upon a prosecution for

homicide, the jury must find the degree thereof and determine by

their verdict the punishment to be inflicted within the limits pre

scribed by law.

§ 8243. Finding on charge of previous conviction.

Whenever the fact of a previous conviction of another offense is

charged in the information or indictment, the jury if they find a

verdict of guilty of the offense with which the defendant is charged.

must also, unless the answer of defendant admits the charge, find

whether or not he has suffered such previous conviction. In addition

to the verdict of “guilty” the verdict of the jury upon a charge of

previous conviction may be “we also find the charge of previous

conviction true,” or “we also find the charge of previous conviction

not true,” as they find that the defendant has or has not suffered such

conviction.

§ 8244. Any degree may be found. The jury may find the

defendant guilty of any offense, the commission of which is necessarily

included in that with which he is charged in the information or indict

ment or of an attempt to commit the offense.

§ 8246. Several defendants. Part convicted. On an in

formation or an indictment against several, if the jury cannot agree

upon a verdict as to all, they may render a verdict as to those in

regard to whom they do agree, on which a judgment must be entered

accordingly, and the case as to the rest may be tried by another jury.

§ 8246. Verdict returned. Duty of court. Punishment.

If the jury return a verdict of guilty against the accused, the court

must before it is accepted ascertain whether it conforms to the law of

the case. If in the opinion of the court, the verdict does not con

form to the requirements of the law of the case, the court must with

proper instructions as to the error, direct the jury to reconsider the

verdict, and the verdict cannot be accepted or recorded until it is

rendered in proper form. But, if the punishment imposed by the

jury in the verdict, in cases where the jury are authorized by law to

determine the punishment, is not in conformity to the law of the case

in that regard, the court may proceed as follows:

1. If the punishment imposed by the jury in the verdict is under

the limit prescribed by law, for the ofiense of which the defendant

is found guilty, the court may receive the verdict and thereupon ren

der judgment and pronounce sentence for the lowest limit prescribed

by law in such cases; or,

2. If the punishment imposed by the jury in the verdict is greater

than the highest limit prescribed by law, for the offense of which the

defendant is found guilty, the court must disre ard the excess and

render judgment and pronounce sentence acco ing to the highest

limit prescribed by law in the particular case.
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§ 8247. Court may reduce punishment. The court has the

power in all cases of conviction, to reduce the extent or duration of

the punishment imposed by a jury, if in its opinion, the conviction is

proper, and the punishment imposed is greater than under the cir

cuinstances of the case ought to be inflicted.

§ 8248. Jury reconsider verdict. Acquittal. When there

is a verdict of conviction in which it appears to the court that the

jury have mistaken the law, the court may explain the reason for that

opinion, and direct the jury to reconsider their verdict, and if, after

the reconsideration, they return the same verdict, it must be entered.

But when there is a verdict of acquittal, the court cannot require the

jury to reconsider it.

§ 8249. Same. Informal verdict. If the jury render a ver

dict which is neither a general nor a special verdict, the court may,

with proper instructions as to the law, direct them to reconsider it,

and it cannot be recorded until it is rendered in some form from

which it can be clearly understood what is the intent of the jury.

whether to render a general verdict, or to find the facts specially, and

to leave the judgment to the court.

§ 8250. Judgment ifjury persist. Acquittal. If the jury

persist in finding an informal verdict, from which, however, it can be

clearly understood that their intention is to find in favor of the

defendant upon the issue, it must be entered in the terms in which it

is found, and the court must give judgment of acquittal. But no

judgment of conviction can be given unless the jury expressly find

against the defendant, upon the issue, or judgment is given against

him on a special verdict.

§ 8251. Jury may be polled. Procedure. When a verdict

is rendered, and before it is recorded, the jury may be polled on the

requirement of either party, in which case they must be severally

asked whether it is their verdict, and if anyone answers in the nega

tive, the jury must be sent out for further deliberation.

§ 8252. Clerk to record verdict. Dissent. When the ver

dict is given, and is such as the court may receive, the clerk must

immediately record it in full upon the minutes, and must read it to

the jury and inquire of them whether it is their verdict. If any juror

disagrees, the fact must be entered upon the minutes, and the jury

again sent out: but if no disagreement is expressed, the verdict is

1:-ornplete, and the jury must be discharged from the case.

§ 8253. Judgment. Acquittal. Accused discharged. Ex

ception. If the judgment of acquittal is given on a general ver

dict, and the defendant is not detained for any other legal cause, he

must be discharged as soon as judgment is given, except that when

the acquittal is for a variance between the proof,and the information

or indictment, which may be obviated by a new information or indict

ment, the court may order his detention to the end that a new infor

mation or indictment may be preferred in the same manner and with

like efiect as provided in section 8097 and the sections of this code

therein referred to.

§ 8254. Verdict. Guilty. Procedure. If a general verdict

is rendered against the defendant, or a special verdict is given, he

must be remanded, if in custody; or if on bail, he may be committed

to the proper oflicer of the county, to await the judgment of the court

upon the verdict. When committed, his bail is exonerated, or if

g 404. ('. Cr. P.

§ 40:». c. Cr. I’.

§ 40-s. ('. Cr. 1-.

§ 407. C. Cr. I‘.

§ 40:. ('. Cr. P.

§ 409. G. ('r. 1’.

u|n'd.

g no. c. Cr. P.
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money is deposited instead of bail, it must be refunded to the

defendant.

§ 411. c. Cr. 1-. _ 8256. When defense insanity, and jury acquits. If the

de ense is the insanity of the defendant, the jury must be instructed,

if they acquit him on that ground, to state the fact with their verdict.

The court may thereupon, if the defendant is in custody, and it deems

his discharge dangerous to the public peace or safety, order him to

be committed to the care of the sheriff until he becomes sane.

CHAPTER 11.

PROCEEDINGS AFTER VERDICT AND BEFORE

JUDGMENT.

.\I:'l‘i('I.E l.—-STATEMENT or THE Cass AND Excsrrroxs.

§ 8256. Statement of the case defined. A statement of the

case is a statement, in writing setting forth or showing particularly.

one or more of the rulings, decisions or acts excepted to in an action

01‘ proceeding, together with the facts and circumstances of the ruling.

decision or act and the exception thereto, and settled, certified and

tiled as provided in this article.

§ 8257. Same. Oflice Of. The office of a statementof the

case is to make such parts of the proceedings or of the evidence in

an action, appear of record as otherwise would not so appear.

§ m, (‘,(‘r. 1-. § 8258. Same. By whom settled. Where filed. Except

"‘""l' as otherwise provided in this chapter, a statement containing the

exceptions must be settled and certified by the judge who presided at

the trial, and filed with the clerk of the district court of the ('l)llllf_\'

in which the action was tried.

§ 8269. Matters deemed excepted to by either party.

The decision of the court, in a criminal action or proceeding upon a

matter of law is deemed excepted to by either party in the following

cases:

1. In granting or refusing a motion to set aside an information or

. indictment.

2. In allowing or disallowing a demurrer to an information or

indictment.

3. In granting 0r‘refusing a motion in arrest of judgment.

4. In granting or refusing a motion for a new trial.

5. In making or refusing to make an order after judgment affect

ing any substantial right of the parties.

§ 8260. Matters deemed excepted to by the defendant.

The decision of the court in a criminal action or proceeding upon a

matter of law is deemed excepted to by the defendant in the follow

ing cases:

1. In refusing to grant a motion for a change of the place of trial.

2. In refusing to postpone the trial on motion of the defendant.
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3. In charging or instructing the jury upon the law, upon the

trial of the issue, except asotherwise provided in section 8179 of this

code.

§ 8261. Clerk to enter orders. Certified copies. It shall

be the duty of the clerk of the district court in which any criminal

action or proceeding is pending or tried, to enter carefully and

correctly in the minutes of such court, each ruling or decision of the

court, made in open court, upon any matter by section 8259 and

subdivisions 1 and 2 of section 8260 of this article declared to be

deemed excepted to, and a certified copy of any or all such entries

_ shall be and become a part of the record of said action.

§ 8262. Matters defendant may except to. Upon a trial of s 412. 0, or. P.
a criminal action or proceeding, exceptions may be taken by the am d‘

defendant to a decision of the court:

1. In disallowing a challenge to a panel of the jury, or to an

individual juror for implied bias.

2. In admitting or rejecting witnesses or testimony, on the trial of

a challenge of a juror for actual bias.

3. In admitting or rejecting witnesses or evidence or in deciding

any matter of law, not purely discretionary, on the trial of the issue.

§ 8263. Code construed. Nothing in this code contained is

to be construed so as to deprive either party of the right of excepting

to any action or decision of the court in a criminal action or proceed

ing, which affects any other material or substantial right of either

party, whether before or after the trial. or on such trial.

§ 8264. Exceptions. Settled at trial. In all cases when the § 414. 0, ('r. 1».
court is proceeding without a stenographer, the exceptions must be ““"l'

settled and certified, at the trial, unless the court otherwise directs.

If the exceptions are settled at the trial, the point of the exception

must be particularly stated in writing and delivered to the court, and

must immediately be corrected or added to, until it is made conform

able to the truth. The exceptions so settled and certified shall consti

tute a statement of the case.

§ 8265. Same. Not settled at trial. If the exceptions are 3415.6-Or-R
not settled at the trial and in all cases when the testimony is taken iimul. i '

down by an oflicial stenographer, a statement of the case containing

the exceptions must be prepared and served within thirty days there

after, on the state’s attorney or other person appointed to prosecute,

who may within five days thereafter, serve on the defendant or his

attorney, amendments thereto. The defendant may then, within

five days, serve the state’s attorney, or other person appointed to

prosecute with a notice to appear before the judge who presided at

the trial at a specified place and time, not less than five nor more than

ten days thereafter, to have the statement of the ‘case settled. At

the place and time appointed, or as soon thereafter as the same can

be done, the judge must settle the statement of the case, and certify

the same to be correct, and thereupon the same must be filed with the

clerk of the district court of the county in which the action was tried.

The judge who presided at the trial may settle, and certify a state

ment of the case after as well as before he ceases to be such judge.

§ 8266. When supreme court may settle statement. If

the judge who presided at the trial in any case refuses to allow an

exception in accordance with the facts, or to settle or certify a state

ment_,of the case or has died or removed from the state, the party

desiring the statement settled may apply by petition to the supreme

(91) 1441
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§ 417, O. Cr. 1’.

am‘1l.

§ 419. C. Cr. I’.

am'(l.

§ -I22. C. Cr. P.

court at any term thereof, or to any judge of said court in vacation,

to settle and approve the same. The application may be made in the

manner and under such regulations as the court may prescribe by

order or in its rules, or as ma be required by the judge of said court

to whom application is ma e. The statement of the case or any

exception when allowed, must be certified by the chief justice of the

court (if application is made to the court) or by the jud e allowing

the same, (when made to a judge), as correct, and filed wit the clerk

of the district court of the county in which the action was tried, and

when so filed, it has the same force and effect as if settled by the

judge who presided at the trial of the action. In all cases when

there is no provision of law governing the allowance and settlement

of statements or exceptions, the same shall be allowed, settled and

certified as directed in this section.

§ 8267. Time may be extended. The times for preparing the

statement of the case, or the amendments thereto, or for settling and

certifying the same, may be extended before or other times fixed,

after they have elapsed, by the agreement of the parties or by the

judge who presided at the trial, or in the cases provided for in section

8266 of this code, by the supreme court, or by a judge thereof.

§ 8268. What statement to contain. The statement of the

case must contain so much of the evidence only as is necessary to

present the questions of law upon which the exceptions were taken,

and the judge must upon the settlement of the statement, whether

a reed to by the parties or not, strike out all other matters therein.

0 particular form of exception is required, but the objection must

be stated, with so much of the evidence or other matter as is neces

sary to explain it, and no more; only the substance of the stenog

rapher’s notes of the evidence shall be stated; documents on file in

the action or proceedin may be copied, or the substance thereof

stated, or a reference t ereto sufiicient to identify them may be

made.

§ 8269. Instructions. Exceptions. Record. Errors.

The instructions requested by thedefendant and refused, or by the

prosecutor and given, and all the instructions given to the jury, by

the court in writing, or orally and written out by the stenographer of

the court and filed with the clerk, except as otherwise provided in

section _8179 of this code, are deemed excepted to, and need not be

embodied in the statement of the case, but the same and each of

them with the indorsements, if any, showing the action of the court

thereon, form a part of the record of the action. The decision of the

court upon any matters of law in this article declared to be deemed

excepted to, need not be embodied in any statement of the case, and

forms a part of the record of the action. Any statement of the case

or exception, settled, certified and filed as provided in this article also

forms a part of the record of the action. Any error committed by

the court in or by any decision, ruling, instruction or other act and

appearing in the record of the action may be taken advantage of

upon a motion for a new trial or in the supreme court on an appeal.

ARTICLE 2.—NEw TRIALS.

§ 8270. New trial defined. A new trial is a re-examination of

the issue in the same court, before another jury, after a verdict has

been given. The granting of a new trial places the parties in the
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same position as if no trial had been had. All the testimony

must be produced anew, and the former verdict cannot be used or

referred to, either in evidence or in argument, or be pleaded in bar of

any conviction which might have been had under the information or

indictment.

§ 8271. Causes for granting new trial. When a verdict has

been rendered against the defendant, the court in which the trial was

had, may upon his application, grant a new trial in the following

cases, only:

1. YVhen the trial has been had in his absence, if the information

or indictment is for a felony.

2. When the jury has received out of court any evidence other

than that resulting from a view of the premises, or any communica

tion, document or paper referring to the case.

3. \Vhen the jury have separated without leave of the court, after

retiring to deliberate upon their verdict, or have been guilty of any

misconduct by which a fair and due consideration of the case has

been prevented. _

-.l=. When the verdict has been decided by lot, or b any other

means than a fair expression of opinion on the part of al the jurors.

5. \\'hen the court has misdirected the jury in a matter of law, or

has erred in the decision of any question of law arising during the

course of the trial or has done or allowed any act in the action prej

udicial to the substantial rights of thedefendant.

6. \Vhen the verdict is contrary to law or clearly against the

evidence. I

7. V\'hen new evidence is discovered material to the defense, and

which the defendant could not, with reasonable diligence, have dis

covered and produced at the trial.

VVhen the application for a new trial is made upon the ground of

newly discovered evidence, the defendant must produce at the hear

ing, in support thereof, the afiidavits of the persons by whom such

evidence is expected to be given; and if time is required by the

defendant to procure such affidavits, the court may postpone the hear

ing of the motion for such length‘ of time as, under all the circum

stances of the case, may seem reasonable. But the court may, when

the afliants are residents of this state, compel their personal attend

ance before it; and they may be examined and cross-examined under

oath, touching the matters set forth in their affidavits.

§ 8272. Application for new trial. Notice. The applica

tion for a new trial must be made upon not less than one nor more

than five days’ written notice, and if based upon any of the grounds

mentioned in subdivisions 2, 3, 4 and 7, of the last section, such writ

ten notice must be served and filed within thirty days after the dis

covery of the facts upon which the party relies in support of his

application; and in all other cases the notice must be served and filed

within ten days after the rendition of the verdict, or within such

further or other time as the court may allow or fix.

§ 8273. Same. Affidavits. Upon minutes of the court.

The application for a new trial, if made for any of the causes mentioned

in subdivisions 1, 2, 3, 4 and 7, of section 8271 must be based upon

affidavits which must be filed before the notice is served; in all other

cases the application may be made upon the minutes of the court or

upon the record of the action and the notice must designate generally

the grounds upon which the motion will be made as near as may be

§ 2. c. us. less.

um‘d.

5 :5. c. 115. 1885.

am'(l.
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am ‘d

§ 426. (‘. Cr. I‘.

am‘<l
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in the language of section\8271. When the application is made upon

the minutes of the court, the notice must specify particularly the

errors relied upon and upon the hearing reference may be had to any

and all papers on file in the action, the clerk’s minutes and the stenog

rapher’s notes of the testimony. The application must be heard on

the day specified in the notice, or as soon as practicable thereafter.

In all cases when the notice is served before judgment, the court

may in its discretion, stay all further proceedings in the action until

such application is disposed of. Vt-’hen the application is made upon

the minutes of the court and a statement of the case becomes neces

sary, the draft thereof, and amendments thereto may be proposed and

served and the statement settled, certified and filed in the manner and

times and after the notices in this article specified. If a review of the

decision upon such application is sought on appeal, the errors speci

fied in the notice must be embodied in the statement as settled and

certified.

§ 8274. Same. Time within which made. The application

for a new trial, except in case of a sentence of death, must be made

before the time for an appeal has elapsed. In case of a sentence of

death, the application may be made at any time before the execution.

ARTICLE 3.——ARREST or JL'nc.nENr.

§ 8275. Motion in arrest of judgment defined. A motion

in arrest of judgment is an application on the part of the defendant,

that no judgment be rendered on a plea or verdict of guilty, or on a

verdict against the defendant on a plea of former conviction or

acquittal or once in jeopardy. It may be founded on any of the

defects in the information or indictment mentioned in section 8091,

unless the objection has been waived by a failure to demur, and must

be made before or at the time the defendant is called for judgment.

§ 8276. Court, without motion, may arrest judgment.

The court, may also, on its own view of any of these defects, arrest

the jud ment without motion. The effect of allowing a motion in

arrest o judgment, is to place the defendant in the same situation in

whic(l11 he was before the information was ‘filed or the indictment

foun .

§ 8277. Judgment arrested. Further prosecution. Ac

quittal. If, from the evidence in a trial, there is reason to believe

the defendant guilty, and a new information or indictment. can be

framed upon which he may be convicted, the court may order him to

be recommitted to the ofiicer of the proper county, or admitted to

bail anew, to answer the new information or indictment. If the evi

dence shows him guilty of another offense, he must be committed or

held thereon, and in neither case shall the verdict be a bar to another

prosecution. But if no evidence appears suflicient to charge him

with any otfense, he must, if in custody, be discharged, or if admit

ted to bail, his bail must be exonerated, or if money has been depos

ited instead of bail, it must be reftinded, and the arrest of judgment

shall operate as an acquittal of the defendant of the charge upon

which the information or indictment was founded.
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U H A P T E R 1 2 .

JUDGMENT AND EXECUTION.

ARTICLE 1.—THE JUDGMENT.

§ 827-8. After conviction, judgment. Time. After a plea

or verdict of guilty, or after a verdict against the defendant on a plea

of former conviction or acquittal or once in jeopardy, if the judg

ment is not arrested or a new trial granted, the court must appoint a

time for pronouncing jud ment.

§ 8279. Time spec‘ ed. The time appointed must be at least

two days after the verdict. if the court intends to remain in session

so lon -. or if not, at as remote a time as can reasonably be allowed.

§ 8 80. Defendant’s presence. Felony. Misdemeanor.

For the purpose of judgment, if the conviction is for a felony, the

defendant must. be personally present; if for a misdemeanor, judg

ment may be pronounced in his absence.

§ 8281. Oficer to produce defendant. When the defendant

is in custody, the court may direct the oflicer in whose custody he is

to bring him before it for judgment, and the officer must do so accord

ingly.

§ 8282. Bench warrant. If the defendant has been dis

charged on bail, or has deposited money instead thereof, and does not

appear for judgment when his personal attendance is necessary, the

court, in addition to the forfeiture of the undertakin of bail or of

money deposited, may direct the clerk to issue a benc warrant for

his arrest.

§ 8283. Same. Duty Of clerk. The clerk, on the applica

tion of the state’s attorney, may, accordingly, at any time after the

order, whether the court is sitting or not, issue a bench warrant into

one or more counties.

§ 8284. Form of bench warrant. The bench warrant must

be substantially in the following form:

State of North Dakota,
County of . . . . . . . . . . . . SS‘ .

To any sheriff, constable, marshal or policeman in this state:

A. B., having been, on the . . . . . . . . . . . . day of . . . . . . . . . . . . . . . .,

A. D. 18 .. . ., duly convicted in the district court of the county of

. . . . . . . . . . . . . . . . of the crime of (designating it generally), you are

therefor commanded forthwith to arrest the above named A. B. and

bring him before that court for jud ment, or if the court has

adjourned for the term, you are to deiiver him into the custody of

the sherifi of the county of . . . . , :. . (as the case may be).

Given under my hand, with the seal of said court afiixed, this

. . . . . . . . . . . .. dayof D. 18By order of the court.

[Sealfl . . . . . . . . . . . . . . . . . . .., clerk.

§ 8285. Where and how served. The bench warrant may be

served in any county of the state, and in the same manner as a war

rant of arrest.

§ 8286. Disposal of defendant on arrest. Whether the

bench warrant is served in the county in which it was issued or in

§ 4%. C. Cr. 0.

am’d.

5 429. C. Cr. I}.

§ 430. C. Cr. P.

am'd.

§ 431. C. Cl‘. P.

§ 43?. G. Cr. P.

§ 433. C. Cl‘. P.

§ 434. C. Cl‘. P.

§ 435. C. Cr. P.

am'<l.

§ 436. G. Cr. P.
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§ 440, C. (‘r. 1'.
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another county, the ofiicer must arrest the defendant and bring him

before the court, or commit him to the officer mentioned in the war

rant, according to the command thereof.

§ 8287. Defendant informed of rights. When the defend

ant appears for judgment, he must be informed by the court, or by

the clerk under its direction, of the nature of the charge against him.

and of his plea, and the verdict, if any thereon, and must be asked

whether he has any legal cause to show why judgment should not be

pronounced a ainst him.

§ 8288. efendant may show cause against judgment.

He may show for cause against the judgment:

1. That he is insane: and if, in the opinion of the court, there is

reasonable ground for believing him to be insane. the question of his

insanity must be tried as hereinafter in this code provided for. If.

upon the trial of that question the jury find that he is sane, judg

ment must be pronounced, but if they find him insane he may be

committed to the state hospital for the insane, until he becomes sane.

or is otherwise committed according to law, and when notice is given

of the fact, as hereinafter provided for, he must be brought before

the court for judgment.

2. That he has good cause to otfer, either in arrest of judgment or

for a new trial, in which case the court may, in its discretion, order the

judgment to be deferred, and proceed to decide upon the motion in

arrest of judgment, or for a new trial.

§ 8289. Judgment rendered. If no suflicient cause is alleged

or appears to the court why judgment should not be pronounced, it

must thereupon be rendered.

§ 8290. Court to hear evidence. Degree of crime. Ypon

a plea of guilty of a crime distinguished or divided into degrees. the

court must, if said plea is accepted and the defendant does not desig

nate in his plea the degree thereof, before passing sentence, deter

mine the degree. and the provisions, so far as applicable. of section

8292 and of 8293 of this code shall govern in said determination.

§ 8291 . Same. Aggravation. Mitigation. After a plea or

verdict of guilty, in a case when a discretion is conferred upon the

court as to the extent of the punishment, the court. upon the sugges

tion of either party that there are circumstances which may be prop

erly takcn into view. either in aggravation or mitigation of the pun

ishment, may, in its discretion, hear the same summarily at a speci

fied time, and upon such notice to the adverse party as it may direct.

§ 8292. HOW evidence presented. The circumstances must

be presented by the testimony of witnesses examined in open court.

except that when a witness is so sick or infirm as to be unable

to attend, his deposition may be taken by a magistrate of the county

out of court, at a specified time and place, upon such notice to

the adverse party as the court may direct.

§ 8293. Other evidence prohibited. No affidavit ortestimony.

or representation of any kind, verbal or written, can be otfercd to or

received by the court or member thereof in aggravation or mitigation

of the punishment, except as provided in the last two sections.

§ 8294. Successive terms of imprisonment. If the defend

ant has been convicted of two or more offenses, before judgment on

either, the judgment may be that the imprisonment upon any one

may commence at the expiration of the imprisonment upon any other

of the offenses.
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§ 8295. Judgment for fine ' and costs. A judgment that

the defendant pay a fine and costs, may also direct that he be

imprisoned until both the fine and costs are satisfied, specifying the

extent of the imprisonment, which must not exceed one day for every

two dollars of the fine and costs, but such imprisonment does not dis

charge the judgment for fine and costs or either, and said ju ment

may at any time thereafter within the time limited by law, be col ected

upon execution issued thereon.

§ 8296. Same. To be docketed. A judgment that the defend

ant pay a fine and costs or either, must be docke-ted and thereafter

constitutes a lien upon the real estate of the defendant in like manner

as a judgment for money rendered in a civil action. Y

_ 829'7.' Judgment. Entered in minutes. Record. When

ju ment upon a conviction is rendered, the clerk must enter the same

upon the minutes, stating briefly the ' offense for which the convic

tion has been had, and must, as soon as may be. annex together and

file the following papers which constitute a record of the action:

1. The information or indictment and all the papers filed in the

action together with a copy of the minutes of the plea or demurrer.

2. A copy of the minutes of the trial.

3. The written charges given or refused, with indorsements if any

thereon; the written instructions given by the court and the copy of

any oral instructions by the court and filed with the clerk.

4. A copy of the judgment.

ARTICLE 2.—-'1‘nE EXECUTION.

§ 8298. Execution to oficer. When a judgment other than

of death has been pronounced, a certified copy of the entry thereof

upon the minutes must be forthwith furni-shed to the oflicer whose

.duty it is to execute the judgment, and no other warrant or authority

is necessary to justify or require its execution.

§ 8299. For fine and costs. If the judgment is for a fine and

costs or either alone. execution may issue thereon as on a judgment in

a civil action.

§ 8300. For imprisonment or fine and imprisonment. If

the judgment is imprisonment, or a fine and imprisonment until such

fine is paid. the defendant must forthwith be committed to the custody

of the proper oflicer, and by him detained until the judgment is com

plied with.

§ 8301. Judgment. By what oficer executed. When the

judgment is imprisonment in the county jail, or a fine and that the

defendant be imprisoned until it is paid, the judgment must be exe

cuted by the sherifl’ of the county or subdivision. In all other

cases when the sentence is imprisonment, the sheriff of the county

must deliver the defendant to the proper officer, in execution of the

judgment. ‘

§ 8302. Judgment of imprisonment in penitentiary. If

the judgment is for imprisonment in the penitentiary, the sheriff of

the county or subdivision must, upon receipt of a certified copy

thereof, take and deliver the defendant to the warden, superintendent

or keeper of the penitentiary. He must also deliver to the warden or

other proper oflicer a certified copy of the judgment, and take from

the warden or other proper oificer a receipt for the defendant, and

make return thereof to the court.

§ 444. C. Cr. P.

am‘¢l.

§ 445. C. Cr. P.

am‘d.

§ 446. C; Cr. l’.

» am (L

§ 441. 0. Gr. "P.

§ 448. G. Cr. 1'.

am'd.

§ H9, C. (‘l'. P.

§ 450. C. Cl‘. 1’.

§ 151- C. CI‘. P.

B.m'd.
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§ 4-=-'2. 0-Cr-1% S 8303. Authority while conveying defendant. The sheriff

orhis deputy, while conveying the defendant to the proper prison, in

execution of a judgment of imprisonment, has the same authority to

require the assistance of any citizen of this state, in securing the

defendant, and in retaking him if he escapes, as if the sheriff was in

his own county; and every person who refuses or neglects to assist

the sheriff, when so required, is punishable as if the sherifl’ was in

his own county.

§ 8304. Imprisonment in penitentiary is at hard labor.

In all cases when by law a person is sentenced to imprisonment in

the penitentiary, it shall be at hard labor, whether so designated by

the jury or court or not.

§ 453. c,or. P. S 8305. Judgment of death. Warrant to execute. When

' ‘"“"' judgment of death is rendered, the judge must sign and deliver to

the sheriff of the county, a warrant duly attested by the clerk under

the seal of the court, stating the conviction and judgment, and

appointing a day on which the jud ment is to be executed, which

must not be less than three months a ter the day in which the judg

ment is entered, and not longer than six months thereafter.

§ 4.54. c. Cr. 1». S 8306. Statement and evidence sent governor. The

judge of a court at which a conviction requiring judgment of death

is had, must, immediately after the conviction, transmit to the gov

ernor, by mail or otherwise, a statement of the conviction and judg

ment, and of the testimony given at the trial.

§ 455. c. Cr. P. § 8307. Governor. Judges of supreme court. The gov

ernor may thereupon require the opinion of the judges of the supreme

court or any of them, upon the statement so furnished.

§ 456, c. Cr. 1’. § 8308. Governor only can reprieve. No judge, court or

officer other than the governor can reprieve or suspend the execution

of a judgment of death, except the sheriff, in the cases provided in

the next seven sections, unless an appeal is taken.

§ 4.51, c. Cr. P. § 8309. If defendant becomes insane. If, after judgment of

death, there is good reason to suppose that the defendant has be-come

insane, the sheriff of the county or subdivision, with the concurrence

of the judge of the court by which the judgment was rendered, may

summon from the list of jurors selected, or to be selected forthwith

by the county commissioners, a jury of twelve persons to inquire into

the supposed insanity, and must give immediate notice thereof to the

state’s attorney.

§ ms. (‘. Cr. 1'. ‘§ 8310. Inquisition to try insanity. The state’s attorney must

attr nd the inquisition, and may produce witnesses before the jury, for

which purpose he may issue process in the same manner as for wit

nesses to attend before the grand jury, and disobedience thereto may

be punished in like manner as disobedience to process issued by the

court.

§ 450. c. Cr. 1'. § 8311. Return of inquisition. A certificate of the inquisi

tion must be signed by the jurors and the sheriff, and filed with the

clerk of the court in which the conviction was had.

5 mo. c. (‘r. 1*. § 8312. Duty of sheriff on such return. If it is found by

the inquisition that the defendant is sane, the sheriff must execute

the judgment: but if it is found that he is insane, the sheriff must

suspend the execution of the judgment until he receives a warrant

from the governor or from the judge of the court by which the judg

ment was rendered, directing the execution of the judgment.
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§ 8313. Same. Defendant found insane. If t.he inquisition

finds that the defendant is insane, the sheritf must immediately trans

mit to the governor, who may, when the defendant becomes sane,

issue a warrant appointing a day for the execution of the judgment.

§ 8314. Female defendant pregnant. Inquisition. When

there is good reason to suppose that a female against whom judgment

of death is rendered. is pregnant. the sheriff of the county or subdi

vision. with the concurrence of the judge of the court by which the

judgment was rendered, may summon a jury of three physicians of

the state to inquire into the supposed pregnancy. Immediate notice

thereof must he given to the state’s attorney. The provisions of sec

tions 8312 and 8313 apply to the proceedings upon the inquisition.

§ 8316. Duty of sheriff on the return. If it is found by the

inquisition that the female is not pregnant, the sheriff must execute

the judgment. If, however, it is found that she is pregnant, the

sheriff must suspend the execution of the judgment, and transmit the

inquisition to the governor.

§ 8316. Governor may issue warrant. When the governor

is satisfied that the female is no longer pregnant, he may issue his

warrant appointing a day for the t‘.\'('(‘llilOl1 of the judgment.

§ 8317. Duty of court when judgment not executed. If,

for any reason. a judgment of death has not been executed, and it

remains in force, the court in which the conviction was had, on the

application of the state’s attorney, must order the defendant to be

brought before it, or, if he is at large, a warrant for his apprehension

may be issued.

§ 8318. Same. New time fixed. Upon the defendant being

brought before the court, it must inquire into the facts, and if no

legal reason exists against the execution of the judgment, must make

an order that the sheriff of the proper county execute the judgment

at a specified time. The sheriff must execute the judgment accord

ingly.

§ 8319. How punishment of death inflicted. The punish

ment of death must be inflicted by hanging the defendant by the

neck until he is dead.

§ 8320. In what jail defendant kept. \Vl1en there is no

jail within the county, or whenever the officer having in charge any

person under judgment of death, deems the jail of the county where

the conviction was had, insecure, unfit or unsafe for any cause, such

oflicer may confine such person in the jail of any other convenient

county of the state, and the jailer of any such ‘convenient county

shall receive and keep such person in the same manner as if he had

been delivered to him by an ofiicer of his own county; and the county

in which said person was convicted shall pay all expenses of keeping

and maintainin him in said jail.

§ 8321. Wdiere judgment of death executed. A judgment

of death must be executed within the walls or yard of the jail of the

county in which the conviction was had, or within some convenient

inclosure within said county.

§ 8322. Execution.‘ Who must or who may be present.

A judgment of death must be executed by the sheritf of the county

where the conviction was had, or by his deputy, one of whom at least

must be present at the execution. The said sherifl’ or deputy sherifl’

must invite the presence, by at least three days’ notice, of the state’s

attorney of the county together with one physician and twelve repu

g 461. c. Cr. P.

§ 462. C. (Jr. I’.

§ -163. (‘. Cr. I’.

§ 464. (‘. Cr. P.

§ as 5, c. (‘r. 1-.'

§ 466, (‘-. (Tr. P.

§ 467. c. cr. P.

§ 46*. C. Cr. 1-‘.

am‘d.

Q 46$. C. Cr. P.

am‘d.

§ 469. C.Cr. '1’.

am'd.
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§ 470. C. (‘r. P.

am’d.

§ 4'71. C. ('1'. 1'.

am‘1I.

§ 474, C. (‘r. 1’.

am'd.

§ 475. (‘. (Ir. I’.

am‘d.

5 476. (‘. Cr. 1'.

ani‘<I.

table citizens to be selected by him. He must also at the request of

the defendant permit any minister or ministers of the gospel whom

the defendant may name, and any of his friends and relatives not

exceeding five, to attend the execution, and also such peace officers

as the sheriff or deputy sheriff may deem proper. But no person

other than those mentioned in this section can be present at the exe

cution, nor must any person under age be allowed to witness the

same. '

§ 8323. Certificate of execution. Witnesses. The sheriff

or deputy sherifi must prepare and sign with his name of office and

attach to the warrant under which he acted, a certificate setting forth

that the jud ment was executed upon the ‘defendant according to the

provisions of the last three sections, and the time, manner and placeof

the execution, and also the names of the twelve persons, not relatives

of the defendant, whom he invited to be present and the names of

those invited and who attended such execution. The sheriff or deputy

shall request and allow such number of said persons as may be mill

ing so to do, to attest said certificate by their signatures.

§ 8324. Return of warrant. The sheriff or deputy sheriff

who executed the warrant must return the same together with the

certificate provided for in the last section, to the clerk of the district

court from which it was issued, and the clerk of said court must file

and retain the same in his office with the other papers in the action.

CHAPTER 13.

APPEALS.

Aa1'1c1.E 1.—No'r1cn or APPEAL AND SERVICE.

§ 8325. Appeal, who may take. Either the defendant or

the state may take an appeal as provided in this article.

§ 8326. Defendant’s right to appeal. An appeal to the

supreme court may be taken by the defendant as a matter of right
from any judgment against him. I

§ 8327. Title of action on appeal. The party appealing is

known as the appellant and the adverse party as the respondent: but

the title of the action is not changed in consequence of the appeal.

§ 8328. From what defendant may appeal. An appeal

may be taken by the defendant:

1. From a final judgment of conviction.

2. From an order refusing a motion in arrest of judgment.

3. From an order denying a motion for a new trial.

4. ' From an order made after judgment affecting any substantial

right of the party. '

§ 8329. From what the state may appeal.

be taken by the state:

1. From a judgment for the defendant on a demurrer to the

information or indictment.

9 From an order granting a new trial.

An appeal may
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3. From an order arresting judgment.

4. From an order made after judgment, affecting any substantial

right of the state.

5. From an order of the court directing the jury to find for the

defendant.

§ 8330. Time for appeal limited. An appeal from a judg- § Hf. (1-Cm I‘
ment may be taken within one year after its rendition, and from an ‘““ ‘L

order within sixty days after it is made.

§ 8331. Manner of taking appeal. Notice. An appeal is

taken by the party taking it or the attorney of such party, serving

upon the adverse party, or the attorney of the adverse party who

acted as an attorney of record in the district court at the trial, or at

the time the order was made or judgment rendered, a copy of the

notice of appeal, and by filing the original thereof, with the clerk of

the district court of the county in which the order or judgment

appealed from is made, entered or filed.

§ 8332. I_-‘ersonal service not made. Publication. If per

sonal service cannot be made, the judge of the district court in which

the action is pending or was tried, upon proof thereof, may make an

order for publication of the notice in some newspaper, for a period

not exceeding thirty days. Such publication is equivalent to

personal service.

8333. When appeal deemed taken. The appeal is deemed

to e taken when notice thereof as required by sections 8331 or 8332

is filed in the office of the clerk of the district court of the county in

which the order or judgment appealed from is made, entered or filed,

with evidence of the service or publication thereof indorsed thereon

o1‘ attached thereto.

§ 8334. Appeal by state. Efiect. An appeal taken by the

state in no case stays or atfects the operation of the judgment in favor

of the defendant until the judgment is reversed.

§ 8336. What judgments superseded by appeal. An § m. 0,01-.1’.

appeal to the supreme court from a judgment of conviction, stays the ‘"" ‘L

execution of the judgment in all capital cases, and in all other cases

upon filing with the clerk of the district court of the county in which

the conviction was had, a certificate of the judge who presided at the

trial, or of a judge of the supreme court, that in his opinion there is

probable cause for the appeal, but not otherwise, except as hereinafter

provided.

§ 8336. Certificate. Duty Of sherifil If the certificate pro- § |~c. (‘;(‘r. 1'.

vided for in the last section is filed, the sheriff must, if the defendant “T "'

is in his custody, upon being served with a copy thereof, keep the

defendant in his custody without executing the judgment, and detain

him to abide the judgment on the appeal.

§ 8337. Execution suspended. If, before the granting of § M. C.Cr. I’.

the certificate, the execution of the judgment has commenced, the

further execution thereof is suspended, and upon service of a copy

of such certificate upon the sheriff of the county in which such judg

ment was entered. the defendant must be restored, by the officer in

whose custody he is, to his original custody.

§ 8338. Duty of clerk when appeal taken. Upon the § »l\‘2. 0, (‘r. 1-.

appeal being taken, it shall be the duty of the clerk of the district ‘““"'

court with whom the notice of appeal is filed, without charge and

without unnecessary delay, to make out a full and perfect transcript

of all the papers in the case on file in his office, except the papers
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§ 4&7. C. Cr. P.

amfl

returned by the committing magistrate 011 the preliminary examina

tion when there has been one, and of all the entries made in his

minutes, and certify the same under his hand and the seal of the

court, and transmit the same to the clerk of the supreme court, and

upon receipt thereof, the clerk of the supreme court must file the

same and perform the same services as in civil cases without charge.

§ 8339. Appeal by less than all defendants. When several

defendants are prosecuted and tried jointly, any one or more of them

may join in taking an appeal, but those who do not join shall take no

benefit therefrom, yet they may appeal afterwards.

§ 8340. Appeal. Stay. Custody of defendant. An appeal

taken by the defendant does not stay the execution of the judgment

in any case not capital, unless bail is put in, except when the judg

ment is imprisonment in the penitentiary, and an appeal is taken

during the term at which the judgment is rendered, and the defend

ant is unable to give bail, and that fact is satisfactorily shown to the

court, it may, in its discretion, order the sheriff or other officer hav

ing the defendant in custody, to detain him in custody without tak

in him to the penitentiary, to abide the judgment on appeal, if the

dc endant desires it.

§ 8341. Appeal taken. Bail put in. Clerk. Sherifi When

an appeal is taken by the defendant, and bail is put in, it is the duty

of the clerk to ive forthwith to the defendant, his agent or attorney,

a certificate un er his hand and the seal of the court, stating that an

appeal has been taken and bail put in, and the sheriff or other ofiicer

having the defendant in custody, must, upon the delivering of such

certificate to him, discharge the defendant from custody when

imprisonment forms a part of the judgment and cease all further

proceedings in execution of the judgment, and return forthwith to

the clerli of the court who issued it, the execution or certified copy of

the entry" of judgment under which he acted, with his retum thereon,

if such execution or certified copy has been issued; and if such exe

cution or certified copy has not been issued, it shall not be issued, but

shall abide the judgment on the appeal.

ARTICLE 2.—DIsMIssINe APPEAL 1-‘on IRREGULARITY.

§ 8342. In substantial particulars. Notice. If the appeal

is irregular in any substantial particular, but not otherwise, the

supreme court may on any day, on motion of the respondent, upon

five days’ notice accompanied with the copies of the papers upon

which the motion is founded, order it to be dismissed. The dismissal

of an appeal affirms the judgment. But if the irregularities com

plained of are corrected in a reasonable time, the appeal shall not be

dismissed and the supreme court must fix the time and direct the

manner of correcting the irregularity.

§ 8343. When appeal must not be dismissed. An appeal

must not be dismissed for any informality or defect in the taking

thereof. If the same is corrected within a reasonable time after an

appeal has been dismissed, another appeal may be taken. If an

undertaking has been given which is defect-ive in any respect, a new

one may be filed on appeal in the supreme court.
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ARTICLE 3. —Ancu.\n~"..\"r or rm: APPEAL.

§ 8344. Appeal stands for argument at first term. An

appeal in a criminal action shall stand for argument at the first term

after the record is filed, unless for good cause shown the hearing is

postponed to a subsequent term, but the parties or their attorneys

may by stipulation fix an earlier day for the hearing with the approval

of the supreme court.

§ 8345. When judgment must be aflirmed. Reversal.

The judgment may be affirmed if the appellant fails to appear, but

may be reversed only after argument, though the respondent fails to

a pear.p§ 8346. Number of counsel heard. Upon the argument of

the appeal if the offense is punishable with death, three counsel upon

each side must be heard if they require it. In any other case, the

court may, in its discretion, restrict the argument to one counsel on

each side.

§ 8347. Defendant need not appear in supreme court.

The personal appearance of the defendant in the supreme court on

the hearing of an appeal, is in no case necessary.

ARTICLE -1.—-IUDGMENT IN SUPREME Couar.

§ 8348. Technical errors to be disregarded. After hearin

the appeal, the court must give judgment without regard to technica

errors or defects or exceptions which do not affect the substantial

rights of the parties.

§ 8349. Court may review intermediate orders. Upon an

appeal taken by the defendant from a judgment, the court may review

any intermediate order or ruling involving the merits, or which may

have atfected the judgment adversely to the defendant.

§ 8350. Power of supreme court on appeal. The supreme

court may reverse, affirm or modify the judgment or order appealed

from, and may set aside, aflirm or modify any or all the proceedings

subsequent to, or dependent upon such judgment or order, and may

if proper, order a new trial. In either case the action must be

remanded to the district court with proper instructions, together with

the opinion of the court.

§ 8351. New trial ordered, where had. When a new trial

is ordered it must be had in the district court of the county from

which the appeal was taken, or in some other county, or as directed

by the supreme court.

§ 8352. Judgment reversed. When defendant dis

charged. If a judgment against the defendant is reversed without

ordering a new trial, the supreme court must direct, if he is in cus

tody, that he be discharged therefrom, or if on bail, that his bail be

exonerated, or if money was deposited instead of bail, that it be

refunded to the defendant.

§ 8353. Judgment afirmed, must be enforced. If a judg

ment against the defendant is affirmed, the original judgment must

be enforced.

§ 8354. Judgment of court entered. Certificate. When

the judgment of the supreme court is given, it must be entered in

§ 489.‘ C. Cr. 1’.

am'd.

§ 191. G. Cr. 1'.

am‘d.

§ 1-.12, c. Cr. 1*.

§ 491;, C. Cr. P.

am'd.

§ tun, (‘. (tr. I’.

§ 4915. (‘.(‘r. l'.

am’¢l.

§49T. (‘. Fl‘. l‘.
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§ 498. (‘. Cr. I’.

annl.

§ ma. c. (‘r. P.

§ 500. c. Cr. 13.

§ 501, (‘. CI‘. l‘.

§ Mm.C.Cnl2

am’d.

§ 503. (‘. ('1'. l’.

the minutes, and a certified copy of the entry forthwith remitted to

the clerk of the district court from which the appeal was taken.

§ 8355. Certificate remitted, district court only has juris

diction. After the certificate of the judgment has been remitted to

the court below, the appellate court has no further jurisdiction of the

appeal or of the proceedings therein, and all orders necessary to carry

the judgment into effect must be made by the district court to which

the certificate is remitted.

§ 8356. Appeal by state. Power of supreme court. If

the appeal is taken by the state, the supreme court cannot reverse the

judgment or modify it so as to increase the punishment, but may

affirm it, and shall point out any errors in the proceedings or in the

measure of punishment and its opinion shall be obligatory on the

district court as the correct exposition of the law.

§ 8357. Imprisoment. Reversal. Reimprisoned. De

duction. If a defendant has during the pendancy of an appeal.

been imprisoned in the execution of the judgment appealed from.

and upon a new trial ordered by the supreme court shall again be

convicted, the period of his former imprisonment shall be deducted

by the district court from the period of imprisonment to be fixed on

the last verdict of conviction.

CHAPTER 14.

WITNESSES AND EVIDENCE.

ARTICLE l.—-COMPELLING THE Arrsnmncs or WITNESSES.

§ 8358. Subpwna defined. The process by which the attend

ance of a witness before a court or magistrate is required, is a sub

pcena.

§ 8359. Magistrate may issue. A magistrate before whom a

complaint is laid, or to whom a presentment of a grand jury is sent.

may issue subpoenas, subscribed by him, for witnesses within the state,

either on behalf of the state or the defendant.

§ 8360. State’s attorney, for grand jury. The state’s attor

ney may issue subpoenas, subscribed by him, for witnesses within the

state, in support of the prosecution, or for such other witnesses as the

grand jury may direct, to appear before the grand jury upon an

investigation before them.

§ 8361. Same. Attendance upon trial. The state’s attorney

may in like manner issue subpmnas for witnesses within the state, in

support of an information or an indictment, to appear before the court

at which it is to be tried.

§ 8362. Clerk issue blanks for defendant. The clerk of the

court at which a criminal action is to be tried, must, at all times, upon

the application of the defendant, and without charge, issue as many

blank subpoenas, under the seal of the court and subscribed by him as

clerk, for witnesses within the state, as may be required by the

defendant.
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§ 8363. Form of subpoena. A subpoena, authorized by the

last four sections, must be substantially in the following form:

In the name of the state of North Dakota,

To A. B:

You are commanded to appear before C. D., a justice of the peace

at the town of . . . . . . . . .. (or“the grand jury of the county of

. . . . . . . . . ., ” or “the district murt .. .. .. . . .., ” or as the case may

be.) on (stating the day and hour), as a witness in a criminal action

prosecuted by the state of North Dakota against E. F.

Dated at tlée town of . . . . . . . . (as the case may be), the. . .. .. day

of . . . . . . . . 1 . . . . . .

“ Gr. H., justice of the peace,” or “ I. K., state's attorney,” or “ by

order of the court, L. M., clerk,” (as the case may be).

§ 8364. Subpoena duces tecum. If any books, papers or

documents are required, a direction to the following effect must be

contained in the subpoena:

And you are required also to bring with you the following: (describe

intelli ibly the books, papers or documents required.)

§ 8 65. Subpoena, by whom served. Peace oflicer. A

subpoena may be served by an person, but a peace officer must serve

in his county any subpmna deiivered to him for service, either on the

part of the state or of the defendant, and must without delay, make a

written return of the service, subscribed by him, with the title of his

otfice, stating the time, place and manner of service.

§ 8366. How served. A subpoena is served by showing the

original to the witness personally and informing him of its contents.

§ 8367. Indigent witness. Expenses. When a person at

tends before a magistrate, grand jury or court, as a witness in a crim

inal action, upon a subpcnna or in pursuance of an undertaking, and

it appears that he has come from a place outside of the county, or that

he is poor and unable to pay the expenses of such attendance, the

court at its discretion, if the attendance of the witness is upon a trial,

by order upon its minutes, or in any other case, the judge, at his dis

cretion, by a written order, may direct the county treasurer to pay

the witness a reasonable sum to be specified in the order for the

necessary expenses of his attendance.

§ 8368. Duty of county treasurer. Payment. Upon the

production of the order or a certified copy thereof, the county treas

urer must pay the witness the sum specified therein, out of the

county treasury.

§ 8369. When witness must attend out of his county.

No person is obliged to attend as a witness before a court or ‘magis

trate out of the county where the witness resides or is served with the

subpoena, unless the judge of the court in which the offense is triable,

or a judge of the district court or a judge of the supreme court upon

an aflidavit of the state’s attorney, or prosecutor or of the defendant,

or his counsel, stating that he believes the evidence of the witness is

material, and his attendance at the examination or trial necessary,

shall indorse upon the subpcena an order for the attendance of the

witness.

8370. Disobedience. Contempt. Punishment. Diso

be ience to a subpoena, or a refusal to be sworn or to testify, may be

punished by the court or magistrate as a contempt, in the manner

provided in the code of civil procedure.

5 504. c. Cr. P.

g 505. 0. Cr. r.

§ sos. c. Cr. P.

§ 507. C. Cr. P.

§ nus, (‘. Cr. I‘

g 509. c. Cr. 1*.

§ 510. C. Cr. P.

§ 511. C. Cr. P.

am‘d.
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§ 512. C. (‘r. P.

am’d.

§ 1. .~l.l)-(3.1, L‘.

44-1H5.

§ 8371. Witness for defendant, disobeying subpoena. A

witness disobeying a subpoena issued on the part of the defendant in

a criminal action, unless he shows good cause for his nonattendance,

is liable to the defendant in the sum of fifty dollars, which may be

recovered in a civil action.

§ 8372. Witness. Forfeiture of undertaking. When a

witness has entered into an undertaking to appear, upon his failure

to do so, the undertaking is forfeited in the same manner as under

takings of bail.

8373. Witness for state confined. How attendance

e ected. l/Vhen the testimony of a witness for the state is required

in a criminal action, before a court of record of this state, and such

witness is confined in the penitentiary or in a county jail, a11 order

for his temporary removal from the penitentiary or such jail and for

his production before such court, may be made by the court in which

the action is pending or by the judge authorized by law to preside at

the trial of such action, but in case the penitentiary or such jail is

not in the county in which the application is made, such order shall

only be made upon the afiidavit of the state’s attorney or some other

person on behalf of the state showing that the testimony is material

and necessary, and even then the anting of the order shall be in the

discretion of the court or such ju ge. The order must be executed

by the sheriff of the county in which it is made in the following

manner:

1. If the person required as a witness is confined in the peniten

tiary, by delivering to the warden thereof a copy of such order, and

it shall be the duty of the warden to deliver the person so required to

such oflicer and to take such oificer"s receipt for such person indorsed

upon the copy of such order; or,

2. If the person required as a witness is confined in the county

jail, by delivering to the jailer a copy of such order and it shall be

the duty of the jailer to deliver the person so required to such ofiicer.

and take such oHicer’s receipt for such person indorsed upon said copy

of such order.

It shall be the duty of the officer receiving any such person to take

him before the proper court, safely to keep him, and when he is no

longer required as a witness, to return him to the custody from which

he was received. Neither the warden nor the jailer shall be respon

sible for any such person until his retum, and upon the return of any

such person the warden or jailer, as the case may be, shall indorse his

receipt upon the original order. The sheriff executing any such

order shall return the same to the clerk of the district court of the

county from which it was issued, and said clerk shall file and preserve

the same among the papers in the action. The expense of executing

such order shall be paid by the county in which the order shall he

made.

.—\ItTI(,‘I.E 2.——DEPOSITIONS IN CRIMINAL ACTIONS.

§ 8374. Right of defendant to take. VVhen a defendant has

been held to answer a charge for a public offense, he may either before

or after an information has been filed or an indictment has been found.

have witnesses examined conditionally, on his behalf as prescribed in

this article and not otherwise.
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§ 8375. In case of sick witness. \Vl1en a material witness §2-~'Hh;v-1.u

for the defendant is about to leave the state, or is so sick or infirm as 44' 1”‘

to afford reasonable grounds for apprehending that he will be unable

to attend the trial, the defendant may apply for an order that the

witness be examined conditionally.

§ 8376. Application. Affidavit, what to contain. The § rt -"\1l1_<-- 1. @

application must be made upon aflidavit, stating: “' M"

1. The nature of the ofiense charged.

2. The state of the proceedings in the action.

3. The name and residence of the witness, and that his testimony

is material to the defense of the action.

4. That the witness is about to leave the state, or is so sick or

infirm as to afford reasonable grounds for apprehending that he will

not be able to attend the trial.

§ 8377. Same. Notice Of. , The application may be made to §h-lII\l_~_-c-1-c

the court or to a judge thereof, and must be made upon three days’ ' ‘ "'

notice to the states attorney.

§ 8378. Court to issue order for examination. If the court §.-.. .~'|1b;<~.1, 0.
or judge is satisfied that the examination of the witness is necessary, ‘L "“"‘

an order must be made that the witness, be examined conditionally at

a specified time and place, and that a copy of the order be served on

the state’s attorney within a specified time before that fixed for the

examination. ' .

§ 8379. Contents of order. Service. The order must direct § 6. -'\!h;@-1- @
that the examination be taken before a magistrate named therein: H‘ M“

and on proof being furnished to such ma 'strate of service upon the

state’s attorney of a copy of the order, i no counsel appears on the

part of the state, the examination must proceed.

§ 8380. When examination shall not proceed. If the §1. .\'llb;c. 1, 0.

state’s attorney or other counsel appears on behalf of the state, and 44' N"

it is shown to the satisfaction of the magistrate by affidavit or other

proof, or on the examination of the witness, that he is not about to

leave the state or is not sick or infirm, or that the application was

made to avoid the examination of the witness on the trial, the

examination cannot take place, otherwise it must proceed.

§ 8381. How attendance of witness enforced. The attend- .§ 8. Slll)-('. 1. 0.

ance of the witness may be enforced by subpaana issued by the “'183"""

magistrate before whom the examination is to be taken, or from the

court where the trial is to be had.

§ 8382. Testimony must be written. Authentication. § 9, sub-c.1, 0.

The testimony of the witness must be taken down in writing by the '

magistrate or by some person under his direction; or the magistrate

may, in his discretion, order the testimony and proceedings to be

taken down in shorthand and for that purpose he may appoint a

stenographer. The deposition or testimony of the witness must show

and contain:

1. The name of the witness, his age, his place of residence, and his

business or profession._

2. The questions put to the witness and his answers thereto, con

secutively as the questions are asked and answers given. Each

answer must be distinctly read to the witness as it is taken down and

corrected or added to until,it conforms to what he declares to be the

truth. But in cases when the testimony is taken down in shorthand

the answer or answers need not be read to him.
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§ 9. .~"uh-c. 1. c.

44. 1.~.\‘.-'1.

§ 10, sub-c. 1, c.

-L|,1.\\='>.

2|m‘rl.

§ 1. sub-c. 2, c.

44. lh‘x'r.

§ 2. sub-c. 2, c.

4-I. 18.55.

:un'd.

3. A statement of the grounds on which an objection to aquestion

on either side is sustained or on which the witness declines to

answer it.

4. The signature of the witness to the deposition, or if he refuses

to sign it, his reasons for refusing must be stated in writing as he

gives them. In cases when the deposition is taken down in short

hand, it must not be signed by the witness.

5. It must be certified by the magistrate when reduced to writing

by him or under his direction, and signed by him. -

When taken down in shorthand a transcript of the stenographefs

record, certified b him as being a correct statement of the testimony

of the witness an proceedings in the case, shall be prima facie a cor

rect statement of such testimony and proceedings. The stenographer

shall within five days after the close of such examination make a full

and complete written or typewritten transcript of his shorthand

record and deliver the same to themagistrate before whom the same

was taken, and thereupon said magistrate must add his certificate as

if reduced to writing by him, and transmit the same carefully sealed

up to the clerk of the court in which the action is pending, or may

come for trial.

§ 8383. Deposition may be read in evidence. The deposi

tion or certified copy thereof may be read in evidence by either party

on the trial upon its appearing that the witness is unable to attend

by reason of his death, insanity, sickness or infirmity, or of his con

tinued absence from the state. Upon reading the depositions in

evidence the same objections may be taken to a question or answer

contained therein as if the witness had been examined orally in court.

§ 8384. Witness confined in penitentiary Procedure.

V\'hen a material witness for a defendant under a criminal charge is

confined in the penitentiary, or in the county jail of a county other

than that in which the defendant is to be tried, his deposition may be

taken, on behalf of the defendant, in the manner provided for in the

case of a witness who is sick, and the provisions of this code com

mencing with section 8374 and ending with section 8383, so far as

applicable, govern in the application for and in the taking and use of

such depositions. Such depositions may be taken before any magis

trate or notary public of the county in which the penitentiary or ]8ll

is situated, or in case the witness is confined in the penitentiary and

the defendant is unable to pay for taking the deposition, before the

warden, whose duty it shall be to act without compensation. Ever '

oflicer before whom testimony shall be taken by virtue hereof, shal

have authority to administer and shall administer an oath to the wit

ness, that his testimony shall be the truth, the whole truth and

nothing but the truth.

ARTICLE 3.—TAI{EN Wrruovr THE STATE. '

§ 8385. Deposition, when witness not in state. When an

issue of fact is joined upon an indictment or information, the defend

ant may have any material witness. residing out of the state, exam

ined in his behalf as prescribed in this article, and not otherwise.

8386. Commissioner. Interrogatories. Instruction.

\V en a material witness for the defendant resides out of the state.

the defendant may apply for an order that the witness be examined on

a commission, to be issued under the seal of the court and the signa
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ture of the clerk, directed to some party designated as commissioner,

authorizing him to examine the witness upon oath on interrogatories

annexed thereto, and to take and certify the deposition of the witness

and retum it according to the instructions given with the commission.

§ 8387. Application. Affidavit. Contents. Application

must be made upon affidavit stating:

1. The nature of the offense charged.

2. The state of the proceedings in the action, and that an issue of

fact has been joined therein.

3. The name of the witness, and that his testimony is material to

the defense of the action.

4. That the witness resides out of the state.

§ 8388. Same. Notice of.

the court or a judge thereof, and must be upon three days’ notice to

. the state’s attorney. ‘

§ 8389. Order of court. Commission. If the court or

judge to whom the application is made, is satisfied of the truth of

the facts stated and that the examination of the witness is necessary

to the attainment of justice, an order must be made that a commis

sion be issued to take his testimony, and the court or judge may

insert in the order a direction that the trial be stayed for a specified

time reasonably sufficient for the execution of the commission and

return thereof, or the case may be continued.

§ 8390. Interrogatories. Service of. When the commis

sion is ordered the defendant must serve upon the state’s attorney

without delay, a copy of the interrogatories to be annexed thereto,

with three days’ notice of the time at which they will be presented to

the court or judge. The state’s attorney may in like manner serve

upon the defendant or his counsel cross interrogatories, to be annexed

to the commission, with like notice. In the interrogatories, either

party may insert any question pertinent to the issue. \¢Vhen the

interrogatories and cross interrogatories are presented to the court or

judge, according to the notice, the court or judge must modify the

questions, so as to conform them to the rules of evidence, and must

indorse upon them his alterations, and annex them to the commission.

§ 8391. Court must direct manner of return. Unless the

parties otherwise consent by an indorsement upon the commission,

the court or judge must indorse thereon the direction and manner in

which it must be returned, and may in his discretion direct that it be

returned by mail or otherwise, addressed to the clerk of the court in

which the action is pending, designating his name, and the place

where his oflice is kept.

§ 8392. Manner of executing commission. The commis

sioner, unless otherwise specially directed, may exeoute the commis

sion as follows:

1. He must administer an oath to the witness that his answers

given to the interrogatories shall be the truth, the whole truth and

nothin but the truth.

2 e must cause the examination of the witness to be reduced to

writin and subscribed by him.

3. e must write the answers of the witness as nearly as possible

in the language in which he gives them, and read to him each answer

so taken down, and correct or add to it until it conforms to what he

declares is the truth.

The application may be made to §
-H. l\8;|.

§ 5. sub-c. 2. c.

44. 1:65.

§ 6. sub-c. 2. c.

44. latfi.

_t:l

r-':(Z:

ea _lv
5°

§ s. sub-c. 2, c

-H. 1&5.

4. suphzc. 2. c.
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§ 9. sub-c. 2, c.

44. l\~5.

§10. sill)-(‘.11. e.

44. 1%.‘).

§ 11. sub-c. 2. c.

I-4, l\.\'|.

§1'2. suh-c. '3. c.

44. It-\.':.

§ 13, sllh-C. 2. c.

H. 1-'~1~.-'1.

-1. If the witness declines to answer a question, that fact, with the

reason assigned by him for declining, must be stated.

5. If any papers or documents are produced before him, and

proved by the witness, they or copies of them, must be annexed to

the deposition, subscribed by the witness, and certified by the com

missioner.

6. The commissioner must subscribe his name to each sheet of

the deposition, with the papers and documents proved by the wit

ness, or copies thereof, to the commissioner, and must close it up

under seal, and address it as directed by the indorsement thereon.

7. If there is direction on the commission to return it by mail, the

commissioner must immediately deposit it in the nearest post otfice.

If any other direction is made by the written consent of the parties,

or by the court or judge, to the commissioner as to its return. the

commissioner must comply with the directions. A copy of this sec

tion must be annexed to the commission.

§ 8393. Commission delivered to an agent. If the com

mission and return are delivered by the commissioner to an agent. he

must deliver the same to the clerk to whom it is directed, or to the

judge of the court in which the action is pending. by whom it may

be received and opened upon the agent making aflidavit that he

received it from the hands of the commissioner, and that it has not

been opened or altered since he received it.

§ 8394. Agent becoming incapacitated. Procedure. If

the agent is dead, or from sickness or other cause is unable personally

to deliver the commission and return as prescribed in the last section,

it may be received by the clerk or judge from any other person, upon

his making an afiidavit that he received it from the agent, that the

agent is dead, or, from sickness or other casualty, unable to deliver it.

and it has not been opened or altered since the person making the

afidavit received it, and that he believes it has not been opened or

altered since it came from the hands of the commissioner.

§ 8396. Commission and return must be filed. The clerk

or judge receiving and openin the commission and return must

immediately file it, with the atfi avit mentioned in the last two sec

tions, in the oflice of the clerk of the court in which the indictment

or information is pending. If the commission and return is trans

mitted by mail, the clerk to whom it is addressed must receive it from

the post ofiice, and open and file it in his ofiice, where it must remain

unless otherwise directed by the court.

8396. Same. Constitute public record. The commission

an return must at all times be open to the inspection of all persons.

who must be fumished a copy of the same or any part thereof, by the

clerk on payment of his fees.

§ 8397. Depositions may be read on trial. Depositions

taken under a commission, may be read in evidence by either party

on the trial, upon it being shown that the witness is unable to attend

from any cause whatever; and the same objections may be taken to a

question in the interrogatories, or to the answers in the deposition.

as if the witness had been examined orally in court.
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§§ 8398-8403

C H A P T E R 1 5.

MISCELLANEOUS PROVISIONS.

Aarrcna 1.—I:vomame Inro ran Insamrr or ran DEFENDANT

Barons Tarn. on Arrra Oonvrcrron.

§ 8398. Insane person cannot be tried or punished. An

act done by a person in a state of insanity cannot be punished as a

public offense. nor can a person be tried, adjudged to punishment or

punished for a public offense, while he is insane.

§ 8399. Doubt arising, question to be tried. When a

criminal action is called for trial, or at any time during the trial, or

when the defendant'is brought up for judgment on conviction, if a

-doubt arises as to the sanity of the defendant, the court must order

the question as to his sanity to be submitted to a jury; and the trial

or pronouncing of the judgment must be suspended until the ques

tion is determined by their verdict, and the trial jury may be dis

charged or retained, at the discretion of the court, during the

pendency of the issue of insanity. The jury may be impaneled from

the jurors summoned and returned for the term, if not discharged,

or others may be summoned by direction of the court as provided in

sections 8135 to 8140, both inclusive. ‘

§ 8400. Procedure and order of trial. The trial of the ques

tion of insanity must proceed in the following order:

1. The counsel for the defendant must open the case and offer

evidence in support of the allegation of insanity.

2. The counsel for the state may then open its case and offer evi

dence in support thereof.

3. The parties may then respectively offer rebutting testimony

only, unless the court, for good reason, in furtherance of justice, per

mits them to offer evidence upon their ori inal case.

4. When the evidence is concluded, un ess the case is submitted

to the jury on either side or on both sides, without argument, the

counsel for the state must commence, and the defendant or his coun

sel may conclude the argument to the jury.

5. If the action is for an otfense punishable with death. two coun

sel on each side may argue the cause to the jury, in which case they

must do so alternately. If it is for any other offense, the court may,

in its discretion. restrict the argument to one counsel on each side.

6. The court must then charge the jury.

§ 8401. Charge of court. Sections applicable. The pro

visions J sections 8181 and 8183 in respect to the duty of the court

upon questions of law, and of the jury upon questions of fact, and

the provisions of section 8217 in respect to the charge of the court

to the jury, upon the trial of an indictment or information, apply to

the question of insanity.

§ 8402. If found sane, trial to proceed. If the jury find

the defendant sane, the trial of the action must proceed, or judgment

may be pronounced, as the case may be.

5 8403. Defendant found insane. If the jury finds that the
1

defendant is insane, the trial or judgment must be suspended until

he becomes sane, and the court must order that he be, in the mean

§ 514. C. Cr. P.

§§c.5fi’r'. rim’

am ’¢|.

§ 517. C. Cl‘. P.

§ am. c. Gr. P.
v

am cl.

g 519, c. Cr. P.

§ 520, c. Cr. P.

am'd.
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§ 521. C. Cl‘. P.

§ -522. (‘. Cr. 1’.

amkl.

§ 523. C. Cr. P.

am'd.

§ 1. c. 7. 1579.

am‘d.

§ 524. C. Cr. P.

§ I525. C. Cr. l‘.

time, committed by the sheriff to the state hospital for the insane,

and that upon his becoming sane, he be redelivered to the sheriif.

§ 84,04. Commitment exonerates bail. The commitment of

the defendant as mentioned in the last section, exonerates his bail, or

entitles a person authorized to receive the property of the defendant

to a return of money he may have deposited instead of bail.

8405. Defendant becoming sane. Procedure. If the

de endant is received into the state hospital for the insane, he must

be detained there until he becomes sane. VVhen he becomes sane the

superintendent must give notice of that fact to the sheriff and state’s

attorney of the county. The sheriff must thereupon without delay.

bring the defendant from the said hospital and place him in the proper

custody, until he is brought to trial or to judgment, as the case may

be, or is legally discharged. The sheriff must receive the actual

expenses incurred and no more. -

_ 8406. Expenses, how paid. The expense of taking the

de endant to the state hospital for the insane and of bringing him

back shall be met and paid in the manner and as provided by law for

the payment of the delivery thereto of persons admitted to said hos

pital by the commissioners of insanity of the county.

Aarrom 2.-—COMPENSATION FOR Arroanars AND Wrrxsssss.

§ 8407. Indigent defendant, attorney appointed. In all

criminal actions when it is satisfactorily shown to the court that the

defendant has no means, and is unable to employ counsel. the court

shall appoint and assign counsel for his defense and allow and direct

to be paid by the county in which such trial is had, a reasonable and

just compensation to the attorney so assigned for such services as he

may render; provided, however, that such attorney shall not be paid a

sum to. exceed twenty-five dollars in any one case.

§ 8408. Same. Witnesses subpoenaed for. 'Wl1ene\-er it
i appears to the court before which a criminal action is about to be tried

that the defendant is unable to pay the witnesses in his behalf, such

court must make an order, to be entered in the minutes, that such

witnesses, naming them, as may be deemed reasonable be subpoenaed

and attend at such trial at the expense of the county liable to pav the

costs of the prosecution of such action and such witnesses shall be

paid accordingly.

ARTICLE 3.—(i‘0MPROMISING i\[1s1>EM1-zaivoas BY Lana or

THE (‘oL'n'r.

§ 8409. Whenmisdemeanor may be compromised. When

a defendant is held to answer on a charge of misdemeanor, for which

the person by the act constituting the offense has a remedy by a civil

action, the ofl’en'se may be compromised as provided in the next sec

tion, except when it was committed:

1. By or upon an officer of justice while in the execution of the

duties of his oflice.

2. Riotously; or.

3. With an intent to commit a felony.

§ 8410. Stay of proceedings upon compromise. If the

party injured appears before'the court in which the trial is to be had.

at any time before the trial, and acknowledges that he has received
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satisfaction for the injury. the court may in its discretion, on payment

of the costs incurred, order all proceedings to be stayed upon the

prosecution and the defendant to be discharged therefrom; but in

such cases the reasons for the order must be set forth therein and

entered on the minutes.

§ 841 1. "Order to stay is 9. bar. The order authorized by the

last section is a bar to another prosecution for same oifense.

§ 8412. Compromise limited. No public otfense can be com

promised, nor can any proceeding for the prosecution or punishment

thereof, upon a compromise, be stayed, except as provided in sections

8409 and 8-110.

ARTICLE 4.—Coa1>oa11'r1oNs, CRIMINAL ACTIONS Aosmsr.

§ 8413. Magistrate. Summons, requirements of. When

ever a presentment by a grand jury or a complaint in writing is laid

before a magistrate chargin a corporation within his jurisdiction, of

a public offense within its a ility to commit, the magistrate must file

the same and thereupon issue a summons signed by him, with his

name of office, requiring such corporation to appear before him to

answer the charge at a specified place and time, not less than ten days

after the issuance of the summons.

§ 8414. Form of summons.

stantially the following form:

State of North Dakota,

County of . . . . . . . . . . . . '

In the name of the state of North Dakota.

To the (naming the corporation): '

You are hereby summoned to appear before me at (naming the

place), on (specifying the day and hour), to answer to the charge

made against you, upon the complaint of A. B., or the presentment

The summons must be in sub

of the grand jury of the county of . . . . . . . . . . . . . . . for (designating

the offense generally).

Dated at the city, (or town) of . . . . . . . . . . . . . . ., the . . . . . . . . . . . .

dayof . . . . . . . . . . . . ..,18....

- Q - - Q - - - - - | - - - - . - - - - - - - - - - - ¢ -

Justice of the Peace,

(or as the case may be.)

§ 8415. Summons, manner of service. The summons must

be served at least five days before the day of appearance fixed therein,

by delivering a cop thereof and showing the original to the presi

dent, or_ other hea of the corporation, or to the secretary, cashier or

managing agent thereof.

§ 8416. Charge investigated. Manner of. At the time

appointed in the summons, the magistrate must investi ate the charge

in the same manner as in the case of a natural person %rought before

him, so far as those proceedings are applicable.

§ 8417. Certificate of magistrate. Procedure. After l1ear

ing the proofs, the magistrate must certify upon the presentment or

the complaint either that there is, or is not, sufiicient cause to believe

the corporation guilty of the ofl"ense charged, and must return the

complaint and certificate and the depositions of witnesses, if any have

been taken, and exhibits together with a certified copy of the pro

§ 526, (‘~. Cr. P.

§ 5:1. 0. Cr. P.

§ 5'35. C. Cr. I’.

am‘(l.

§ 5119. C. Cl‘. 1'.

g rm, 0. (‘r. 1'.

g .1-11. (‘.01-. 1*.

g .112. (‘. ('r. 1'.

am ‘<1.
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ceedings as they appear on his docket, and in the same manner as

prescribed in section 7978.

§ W. 0;Cr- l'- § 8418. Certificate of probable cause. Procedure. If the
"W" magistrate returns a certificate that there is sufficient cause to believe

the corporation guilty of the offense char ed, the state’s attorney

may, at the next term of the district court, file an information there

for, as in the case of a natural person held to answer. The state’s

attorney of the county may, by leave of the court, file an information

against a corporation in like manner charging it with the commission

o a public offense, or the grand jury may return.an indictment there

for, without any previous action on the part of a magistrate.

§ .-.14. 0, Cr. P. § 8419. Appearance of corporation. Pleas. If an infor

’"" "' mation is filed or an indictment returned, the corporation may appear

by counsel to answer the same. If it does not thus appear a plea of

not uilty must be entered, and the same proceedings had thereon as

in ot er cases. _

§ 8420. Information filed or indictment returned. Sum

mons. When an information is filed, without a preliminary exam

ination, or an indictment returned against a corporation, the clerk of

the district‘ court must issue a summons in its corporate name, com

manding it to appear and answer the information or indictment, and

such summons must be served in the manner provided for the service

of a summons in the code of civil procedure.

§ c._. Cr. r. § 8421. Defendant’s default. Plea. Fine collected. When
am d‘ the sheriff or other ofiicer retums the summons with his certificate

showing due service thereof, the corporation, on and after the day

appointed in such summons for its appearance, must be considered in

default, and the court must order the clerk to enter the plea of not

guilty for said corporation in the minutes of the court, and all

further proceedings shall be had in said action as if the corporation

had a peared and pleaded not guilty to the information or indictment;

and if)upon the trial the corporation is found guilty, the court must

impose a fine upon it as prescribed by law and enter judgment for

the amount of such fine and the costs of said action in the same man

ner as on a judgment in a civil action.

ARTICLE 5.—— ENTITLING AFFIDAVITS.

§ 536. c. Cr. 1-. § 8422. Afildavits need not be entitled. It is not necessary

to entitle an aflidavit or deposit-ion in an action, whether taken before

or after information or indictment or upon an appeal; but if made

without a title or with an erroneous title, it is as valid and effectual

for every purpose as if it were duly entitled, if it intelligibly refers to

the proceedings, information, indictment or appeal in which it is

made.

ARTICLE 6.—ERuoas AND l\ilISTAKE8 IN PLEADINGS on OTHER

Paoosanmes.

§ rm, c. Cr. 1-. § 8423. Informalities in pleadings not fatal. Neither a

departure from the form or mode prescribed in this code in respect to

any pleadings or proceeding, nor an error or mistake therein, renders

it invalid. unless it has actually prejudiced the defendant or tended

to his prejudice, in respect to a substantial right.
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ARTICLE T.—D1sPosAL or Puorlzun STOLEN on EMBEZZLED.

§ 8424. Stolen property to be held by ofllcer. When

property alleged to have been stolen or embezzled, comes into the

custody of a peace otficer. he must hold it subject to the order of the

magistrate authorized by the next section to direct the disposal

thereof.

§ 8425. Magistrate to give order for delivery On satis

factory proof of the title of the owner of the property, the magis

trate before whom the complaint is laid, or who examines the charge

against the person accused of stealing or embezzling the property,

may order it to be delivered to the owner on his paying the reason

able and necessary expenses incurred in its preservation, to be certi

fied by the magistrate. "The order entitles the owner to demand and

receive the property.

§ 8426. Magistrate. Property stolen. Delivery. If prop

erty stolen or embezzled comes into the custody of a magistrate, it

must be delivered to the owner on satisfactory proof of his title, and

on his paying the necessary expenses incurred in its preservation, to

be certified by the magistrate.

§ 8427. Court may order delivery If property stolen or

cmhezzletl has not been delivered to the owner, the court before which

a trial is had for stealing or embezzling it, may, on proof of his title,

order it to be restored to the owner.

8428. Not claimed in six months. County treasurer.

If the property stolen or embezzled is not claimed by the owner

before the expiration of six months from the conviction of a person

for stealing or embezzling it, the magistrate or officer having it in

custody must on the payment of the necessary expenses incurred in

its preservation, deliver it to the county treasurer, by whom, if it is

money, it must be paid into the county treasury, or if it is not money,

it must be sold and the proceeds paid into such treasury.

§ 8429. Receipt to accused. Clerk. Magistrate. When

money or other property is taken from a defendant arrested upon a

charge of a public offense, the oflicer taking it must at the time give

duplicate receipts therefor, specifying particularly the amount of the

money, or the kind of property taken, one of which receipts he must

deliver to the defendant, and the other of which he must forthwith

file with the clerk of the court to which the complaint and other

papers in the case. are, by law, required to be sent. When such

property is taken by a police otficer of any incorporated city or town.

he must deliver one of the receipts to the defendant, and one, with

the property, at once to the clerk or other person in charge of

the police otfice in such city or town, or, if there is no such clerk 01'

other person, then to the magistrate before whom such defendant may

be taken for examination or trial.

§ 8430. Duty of clerk or magistrate. The said clerk or

other person or magistrate must enter in a suitable book ever amount

of money and a description of every article of property ta en from

each person so arrested, and must attach a number to every amount

of money and every article of property and make a corresponding

entry thereof, but when the receipt and property, as provided in the

last section, are delivered to a magistrate it shall be suflicient com

§ 5:». c. (‘r. 1'.

§ 539. C. (Yr. P.

am'd.

§ 540. C. Cr. P.

§ 5-I1. (‘. Cr. P.
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pliance with the provisions hereof if the entries are made in his

docket.

ARTICLE 8.—REPa1EvEs, Coiiirumrlons AND Paanons.

§ 545, (3, ct-_ 1», § 8431. Governor may grant. The governor of this state has

’"""" the power to remit fines and forfeitures; to grant reprieves, commu

tations and pardons, after conviction for all offenses, except treason

and in cases of impeachment, upon such conditions and with such

restrictions and limitations as he may think proper; provided, appli

cation therefor is made in the manner prescribed in this article, and

not otherwise. .

§ 546, c. Cr. P, § 8432. Same. Treason. Legislative assembly. The gov

ernor also has the power to, and may, suspend the execution of a sen

tence upon a conviction for treason, until the case can be reported to

the legislative assembly at its next regular session, when the legisla

tive assembly may either pardon or commute the sentence, direct the

execution thereof or grant a further reprieve.

g rm, 0, Cl‘. 1-. § 8433. Governor must report. Contents. The governor

“"‘ ‘L must communicate to the legislative assembly at the beginnin of

each regular session thereof, each case of remission of fine or fo eit

ure and commutation or pardon granted since the last report, stating

the name of the person relieved, the crime for which he was convicted.

the sentence and its date and his action thereon with his reasons for

grantin the relief.

§ as. c. ('1'. P. § 84 4. Application for pardon. Report required. When

an application is made to the governor for a pardon, he may require

the presiding judge of the court before which the conviction was had.

or the state’s attorney by whom the action was prosecuted, to furnish

him, without delay,_with a statement of the facts proved on the

trial, and of any other facts having reference to the propriety of grant

ing the pardon.

§ 1. c. ma. § 8435. Application for pardon restricted. All applica

‘““ ‘L tions for pardons on behalf of any person or persons convicted in any

court in this state, of any crime, punishable under the laws thereof

by imprisonment in the penitentiary, and sentenced to such imprison

ment, shall be made and conducted in the manner hereinafter pre

scribed. "

§2. C. .~,~. ma. § 8436. Notices. Service. Publication. Contents. Notice

’"““' of the application for such pardon shall be given to the judge who

presided at the trial. or his successor in oifice and the state’s attorney. or

his successor in ofiice, of the county, who prosecuted the action against

such person or persons so convicted and sentenced, at least thirty

days before such application is filed with the governor; the service

of such notice upon the judge and state’s attorney shall be made. and

the return thereof certified in the same manner as now prescribed for

the service of summons in the district court, and such certificate of

service shall accompany every application to the governor. A notice

of such application, setting forth the name, age and sex of the person

or persons on whose behalf it is made, the crime of which he was con

victed, and the time and place of such conviction and the term of

imprisonment, shall also be published at least once a week for four

consecutive weeks, in some newspaper of general circulation in the

county where the offense for which a pardon is sought was committed:

or if there is no newspaper published therein, then such notice shall
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he posted in a conspicuous place on the door of the courthouse of

such county for four consecutive weeks prior to the application. The

affidavit of the publisher of such newspaper, or the person posting

such notice showing that said notice has been published or posted as

herein provided, shall also accompany such application.

§ 8437. Who may contest pardon. Notice of. Any per

son or persons feeling aggrieved by the application for a pardon may

contest the same, and for that purpose may appear in person before

- the governor during the consideration of said application and show

cause, by written or oral testimony, why such pardon should not be

granted. In case any person objects and desires to contest such

application, he may at any time before the same is considered by the

govemor notify him, in writing, of such desire, and, upon receipt by

the governor of any such notice, it shall be his duty to fix a time and

place for the hearing of such application and objections, and give

reasonable notice thereof to all persons interested and" applying or

objecting, and such notice may be by mail or publication in the dis

cretion of the ovemor.

§ 8438. overnor may make additional rules. The gov

ernor may in his discretion make such additional rules and regulations

governing applications for pardons as may from time to time seem to

him best, not in conflict with the provisions of this article; but the

provisions of this article shall not apply to the application for par

don to be granted within thirty days before the time when the convict

would otherwise be legally entitled to discharge.

§ 8439. Papers filed with the secretary of state. When

the governor grants a reprieve, commutation or pardon, he must,

within ten days thereafter, file all the papers presented to him in rela

tion thereto, in the oflice of the secretary of state, by whom they must

be kept as records open to public inspection.

§ 8440. Governor may restore to citizenship. The gov

ernor is hereby empowered to restore to citizenship any person con

victed of any otfense committed against the state, upon cause being

shown, either after the execution or expiration of sentence or at any

other time.

§ 8441. Form of reprieve and pardon. Each and every

remission of a fine or forfeiture and each and every reprieve, commu

tation, pardon or restoration to citizenship shall be issued by the gov

ernor under his oflicial signature and attested by the secretary of state

under the great seal of the state.

- § 8442. Governor may issue warrant. The governor is

hereby empowered to issue his warrant to all proper officers to carry

into effect any act which he has power to do and which is regulated

in this article and all such otficers are hereby required to obey such

warrant.

ARTICLE 9. — BAIL.

§ 8443. Admission to bail defined. Admission to bail is the

order of a competent court or magistrate that the defendant be dis

charged from actual custody upon an undertaking with sufficient

sureties for his appearance.

§ 8444. Taking of bail defined. The taking of bail consists

of the acceptance, by a competent court or magistrate, or legally author

ized oflicer, of the undertaking with suflicient sureties for the appear

§ Ii. c. 1\~:i.

am’cl.

g 4. 0. $3. 1s>.<:a.

§ .'-5:1. C. Cr. 1'.

am'd.
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ance of the defendant in person. according to the terms of the under

taking or that the sureties will pay to the state a specified sum.

§ 8446. When bail must be taken. Bail by suflicient sure

ties, shall be admitted upon all arrests in criminal actions when the

offense is not punishable by death, and in such actions it may be

taken by any competent court, ma 'strate or legally authorized officer.

§ 8446. Bail upon capital 0 arge. Bail by sufficient sureties

may be admitted upon arrests in criminal actions when the offense is

punishable by death unless the proof of guilt is evident or the

presumption thereof great. In such actions it shall be taken only by

the supreme court or a judge thereof, or by a district court or a judge

thereof, and the taking thereof shall be discretionary, regard being

had to the nature and circumstances of the offense and to the

evidence and to the usages of law. The finding of an indictment or

the filing of an information does not add to the strength of the proof

or the presumption to be drawn therefrom. In case the action has

been tried by jury, and the jury have not agreed on a verdict and

have been dischar ed by reason of inability to agree, then the defend

ant shall be entit ed to bail, unless it shall appear to the court or

judge, by proof, that such disa eement was occasioned by the mis

conduct of the jury or the defen ant or his counsel.

§ 8447. Bail on appeal after conviction. After a conviction

of an offense not punishable with death, a defendant who has appealed

may be admitted to bail: ,

1. As a matter of right, when the appeal is from a judgment

imposing a fine only.

2. As a matter of discretion in all other cases.

8448. Before conviction. After conviction. If the offense

is ailable the defendant may be admitted to bail before conviction:

1. For his appearance before the magistrate during the pendency

of a trial or on the examination of the charge before being held to

answer.

2. To appear before the court to which the magistrate holds him

to appear upon the defendant being held to answer after examination.

3. After information filed or indictment found, either before the

warrant is issued for his arrest, or upon any order of the court

committing him or increasing the amount of bail, or upon his being

surrendered by his bail to answer the information or indictment

in the court in which it is filed or found, or to which it may be trans

ferred for trial.

And after conviction:

1. If the appeal is from a judgment imposing a fine only, on an

undertaking of bail that he will pay the same or such part thereof as

the appellate court may direct, if the judgment is afirmed or modi

fied, or the appeal is dismissed.

2. If a judgment of imprisonment has been given, that he will

surrender himself in execution of the judgment, upon its being

affirmed or modified, or upon the appeal being dismissed, or that in

case the judgment is reversed and the cause remanded for a new trial,

he will appear in the court to which said cause may be remanded, and

submit. himself to the orders and process thereof.

§ 8449. Qualifications of bail. Justification. The quali

fications of bail are the same as those in civil cases, and the sureties

must in all cases justify by afiidavits taken before the magistrate.

court or judge, that they each possess those qualifications.
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§ 8460. Bail taken. Order of discharge. Upon the allow

ance of bail and the execution of the requisite undertaking to the

state, the court under whose process he is held, or the magistrate or

other oflicer must, if the defendant is in custody, make and sign an

order for his discharge, upon the delivery of which to the oflicer hav

ing him in custody, the defendant must be discharged.

§ 8451. Deposit for bail. A deposit of the sum of money

mentioned in the order admitting to bail, is equivalent to bail, and

upon such deposit the defendant must be discharged from custody.

If the defendant has given bail, he may at any time before the for

feiture of the undertaking, in like manner deposit the sum mentioned

therein, and upon the deposit being made the bail is exonerated.

Every deposit of money under the provisions of this section shall be

with the clerk of the court in which the defendant is held to answer.

§ 8462. Notice to state’s attorney. When the admission to

bail is a matter of discretion, the court, magistrate or oflicer to whom

the application is made, must require reasonable notice thereof to be

given to the state's attorney of the county.

§ 8453. Who may take bail. In every case when there is no

provision of law authorizing a court, magistrate or other officer to

take bail, the same may be taken by the supreme court or a judge

thereof, or by the district court of the county in which the'offense for

which the defendant is arrested is triable, or by the judge thereof.

§ 8454. Form of undertaking of bail. Bail is put in by a

written undertaking, executed by at least two suflicient sureties

(with or without the defendant in the discretion of the court, or judge

or magistrate), and acknowledged in substantially the following

form:

“An order having been made (or an information having been filed,

or an indictment having been found), on the . . . . . . day of . . . . . . ..

18. . . . . by . . . . . . . . . . .. justice of the peace of . . . . . . .. county (or

an information filed or an indictment found in the district court of

the . . . . .. . . district in and for the county of . . . . . . . . ), that . . . . . . .

be held to answer upon a charge of (stating briefly the nature of 'the

offense) or. (as the case may be), charging . . . . . . . .. (name of de

fondant) with the crime of (designating it generally) and he having

been admitted to bail in the sum of . . . . . . . . . . . . dollars;

Now, therefore, we, . . . . . . . . . . . and . . . . . . . . . . . (as the fact may

l)e,) of . . . . . . . . . . . . (stating their place of residence and occupation),

jointly and severally, hereby undertake that the above named . . . . . . . .

(naming the defendant) will appear and answer the charge above

mentioned (or the information or indictment above mentioned, as

the case may be) in whatever court it may be presented, and will at

all times hold (or surrender) himself amenable to the orders and

process of the court, and if convicted, will appear for judgment, and

render himself in execution thereof, or, if he fails to perform either of

these conditions, that he will pay to the state of North Dakota the sum

of . . . . . . . .. dollars, (inserting the sum in which the defendant is

admitted to bail.)

§ 8455. Who maym ake order admitting to bail on appeal.

In cases in which the defendant may be admitted to bail upon an

appeal, the order admitting him to bail may only be made by the

supreme court or a judge thereof or the district court before which

the trial was had or the judge presiding at such trial. The bail must

possess the qualification, and must be put in, in all respects as pro

5 556. C. Cr. 1‘.

am‘d.

§ 557. (J. Cr. P.

am'd.
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vided in other cases of bail, except that the undertaking must be

condiiiioned as prescribed in section 8447 for undertakings of bail on

appea .

§ 8456. Defendant may be arrested by his bail. Any per

son charged with a public offense and admitted to bail may be

arrested by his bail at any time before they are finally discharged, and

at any place within the state; or by a written authority indorsed on a

certified copy of the undertaking of bail, they may empower any

officer or person of suitable age and discretion to do so, and he may

be surrendered and delivered to the proper sheriff or other oflicer, before

any court, judge or magistrate having the requisite jurisdiction in the

case; and at the request of such bail, the court, judge or magistrate

shall recommit the party so arrested to the custody of the sheriff or

other oflicer, and indorse on the undertaking of bail or certified copy

thereof, after notice to the state’s attorney, and if no cause to the con

trary appears, the discharge and exoneration of such bail; and the

party so committed shall be held in custody until discharged by due

course of law.

§ 8457. Forfeiture of bail. Excuse. If, without suflicient

excuse, any person who has given an undertaking in a criminal action

or proceuling neglects to appear according to the terms or con

ditions of the same, either as a witness or for hearing, anaignment.

trial or judgment, or upon any other occasion when his presence in

court, or before the magistrate may be lawfully required, or to sur

render himself in execution of the judgment, the court must direct

the matters to be entered upon its minutes and the undertaking of

bail, or the money deposited instead of hail, as the case may be, is

and shall be thereupon declared forfeited, but, if at any time before

the final adjournment of the court, such person or his bail appears

and satisfactorily excuses his neglect the court may direct the for

feiture to be discharged upon such terms as may be just. After the

forfeiture, the state’s attorney must proceed with all due diligence.

by action a ainst the bail jointly or severally in his discretion upon

the underta ing so forfeited. If money instead of bail is so forfeited,

the clerk of the court or other officer with whom it is deposited, must

immediately after the final adjournment, or at such time as the court

may direct, pay over the money deposited to the county treasurer.

§, 8458. Additional security may be required. When

proof is made to any court, judge or other magistrate having author

ity to commit on criminal charges, that a person previously admitted

to bail on any such charge is about to abscond, or that his bail is

insutficient, or has removed from the state, the judge or magistrate

shall require such person to give better security, or for default thereof

cause him to be committed to prison; and an order for his arrest may

be indorsed on the former commitment, or a new warrant therefor

may bi issued by such judge or magistrate. setting forth the cause

thereo .

§ 8459. Action on undertaking. Defects not fatal. No

action brought on an undertaking of bail is barred or defeated, nor

shall judgment thereon be arrested by reason of any neglect or omis

sion to note or record the default of any principal or surety at the

term or session when such default happened, nor by reason of any

defect in the form of the undertaking, if it sufliciently appears, from

the tenor thereof, at what court the party or witness was bound to
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appear, and that the court or magistrate before whom it was taken,

was authorized and required to take the same. I

§ 8460. When surety may be discharged. A y surety on

such undertaking may be discharged from further liability thereon,

at any time before final judgment against him, by surrendering to the

court or proper oflicer the principal in such undertaking, if such prin

cipal is a defendant in a criminal action, or if such principal is held

as a witness in such action and it has not been tried; or by paying to

the clerk of the court the amount specified in such undertaking, with

such costs as the court may direct.

ARTICLE 10.—SEABCH Wanmsrs.

8461. Search warrant defined. A search warrant is an §561. 0- C11 P

o er in writing, in the name of the state, signed by a magistrate,

directed to a peace officer, commanding him to search for personal

property and bring it before the magistrate.

§ 8462. Grounds for its issue. It may be issued upon either § 562- C. Cr- I’

of the following grounds:

1. When the property was stolen or embezzled, in which case it

may be taken on the warrant, from any house or other place in which

it is concealed, or from the possession of the person by whom it was

Sl'.Ol6Il1) or embezzled, or of any other person in whose possession it

may e.

2. VVhen it was used as the means of committin a felony, in

which case it may be taken on the warrant from anyiouse or other

place in which it is concealed, or from the possession of the person

by whom it was used in the commission of the ofl"ense, or of any

other person in whose possession it may be.

3. \Vhen it is in the possession of an person, with the intent to

use it as the means of committing a pubic offense, or in the posses

sion of another to whom he may have delivered it for the purpose of

concealing it or preventing its being discovered, in which case it may

be taken on the warrant from such person, or from a house or other

place occupied by him, or under his control, or from the possession

of the person to whom he may have so delivered it.

§ 8463. Only upon probable cause. A search warrant cannot g c. Cr. r.

be issued but upon probable cause, supported by afiidavit, naming or

describing the person, and particularly describing the property and

the place to be searched.

§ 8464. Sworn complaint must be made. The magistrate §5s4. c. Cr. P.

~must, before issuing the warrant, examine on oath the complainant and “""‘l‘

any witnesses he may produce, and take their depositions in writing,

and cause them to be subscribed by the parties making them. The

depositions must set forth the facts tending to establish the grounds

of the application or probable cause for believing that they exist.

§ 8465. Requisites of warrant. If the magistrate is there- 5 rm, c. Cr. P.

upon satisfied of the existence of grounds of the application, or that

there is probable cause to believe their existence, he must issue a

search warrant, signed by him with his name of ofiice, to a peace

oflicer in his county, commanding him forthwith to search the person

or place named, for the property specified, and to bring it before the

magistrate, and also to arrest the person in whose possession the same

may be found, to be dealt with according to law.
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§ 8466. Form of search warrant. The warrant must be in

substantially the followin form:

State of North Dakota,County of . . . . . . . . . . . . . § '

In the name of the state of North Dakota:

To any sheriff, constable, marshal or policeman in the county of

Proof by aflidavit having been this day made before me by (nam

ing every person whose afiidavit has been taken), the (stating the

particular grounds of the application according to section 8462, or if

the aflidavit is not positive), that there is probable cause for believ

ing that (stating the grounds of the application in the same man

ner).

You are therefore commanded, in the day time (or “at any time of

the day or night,” as the case may be, according to section 8-1"|'0to

make immediate search on the person of C. D. ), (or “in the house

situated,” describing it, or any other place to be searched, with

reasonable particularity, as the case may be), for the following

property (describing it with reasonable particularity), and if you find

the same. or any part thereof, to bring it forthwith before me, at

(stating the place).

Dated at . . . . . . . . . . . .the . . . . . . . . . . . .day of . . . . . . . . . . . .18. ..

Justice of the peace of the city (or town) of . . . . . . . . . . . .

(or as the case may be).

§ 8467. By whom served. A search warrant may in all cases

be served by any of the officers mentioned in its direction, but by no

other person except in aid of the oflicer, on his requiring it, he being

present, and acting in its execution.

§ 8468. Oflicer may break open door. The oflioer may

break open an outer or inner door or window of a house, or any part

of the house, or anything therein, to execute the warrant, if, after

notice of his authority and purpose, he is refused admittance.

§ 8469. Same for liberating assistant. He may break open

any outer or inner door or window of a house for the purpose of lib

erating a person who, having entered to aid him in the execution of

the warrant, is detained therein, or when necessary for his own libera

tion.

§ 8470. When warrant may be served at night. The

magistrate must insert a direction in the warrant that it be served in

the daytime, unless the affidavits be positive that the property is on

the person or in the place to be searched. In which case he may

insert a direction that it be served at any time of the day or night.

§ 8471. Warrant void after ten days. A search warrant

must be executed and returned to the magistrate by whom it was

issued within ten days. After the expiration of that time the war

rant, unless executed, is void.

§ 8472. How property disposed of. When the property

is delivered to the magistrate, he must, if it was stolen or embezzled.

dispose of it as provided in sections 8426 to 8-129, both inclusive. If

it was taken on a warrant issued on the grounds stated in the second

and third subdivisions of section 8462, he must retain it in his JOS

session, subject to the order of the court to which he is requir to

return the proceedings before him, or of any other court in which the

offense, in respect to which the property was taken, is triable.
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§ 8473. Return ofwarrant. The oflicer must forthwith return

the warrant to the magistrate, and deliver to him a written inventory

of the property taken, made publicly or in the presence of the person

from whose possession it was taken, and of the applicant for the war

rant, if they are present, verified by the affidavit of the officer, and

taken before the magistrate, to the following effect:

I, A. B., the officer by whom this warrant was executed, do swear

that the above inventory contains a true and detailed account of all

the property taken by me on the warrant.

§ 8474. Copy of inventory. The magistrate must thereupon,

if required, deliver a copy of the inventory to the person from whose

possession the property was taken, and to the applicant for the war

rant.

§ 8475. Complaint controverted. If the grounds on which

the warrant was issued are controverted, the magistrate must proceed

to take testimony in relation thereto.

§ 8476. I-Iow testimony taken. The testimony given by

each witness must be reduced to writing and authenticated in the

manner prescribed in sections 7960 and 7962.

§ 8477. When property to be restored. If it appears that

the property taken is not the same as that described in the warrant.

or that there is no probable cause for believing the existence of the

grounds on which the warrant was issued, the magistrate must cause

it to be restored to the person from whom it was taken.

§ 8478. Papers to be returned to district court. The

magistrate must annex together the depositions, the search warrant

and return and the inventory, and return them to the next term of

the district court having authority and jurisdiction to inquire into

the offense in respect to which the search warrant was issued, at or

before its opening on the first day.

§ 8479. Procuring search warrant without cause. A per

son who maliciously and without probable cause, procures a search

warrant to be issued and executed, is guilty of a misdemeanor.

§ 8480. Omcer exceeding his authority. A peace oflicer in

executing a search warrant, who willfully exceeds his authority, or

exercises it with unnecessary severity, is guilty of a misdemeanor.

§ 8481. Search of accused for dangerous_weapons. When

a person charged with a felony is supposed by the magistrate before

whom he is brought to have upon his person a dangerous weapon, or

anything which may be used as evidence of the commission of the

otfense, the magistrate may direct him to be searched in his pres

ence, and the weapon or other thing to be retained, subject to his order

or the order of the court in which the defendant may be tried.

ARTICLE 1l.—PROCEEDINGS AGAINST Fuorrrvrs FROM JUSTICE.

§ 8482. Governor may ofi‘er reward for criminal. The

governor may offer a reward not exceeding one thousand dollars, pay

able out of the state treasury, for the apprehension:

1. Of any convict who has escaped from the penitentiary; or,

2. Of any person who has committed, or is charged with the com
mission of an offense punishable with death. i

§ 8483. Delivery of fugitives upon requisition. A person

charged in any state or territor of the United States with treason,

felony, or other crime, who shal flee from justice and be found in

§ 573. (‘. Cr. P.

§ D74. (‘-. Cr. l’.

-' -'. C. Cr. P.
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this state, must, on demand of the executive authority of the state or

territory from which he fled, be delivered up by the govemor of this

state, to be removed to the state or territory having jurisdiction of

the crime.

§ 8484. Magistrate to issue warrant. A ma istrate may

issue a warrant for the apprehension‘ of a person so c arged, who

shall flee from justice and be found within this state.

§ 8485. Proceedings for arrest and commitment. The

proceedings for the arrest and commitment of a person charged, are

in all respects similar to those provided in this code for the arrest

and commitment of a person charged with a public offense committed

in this state. Except that an exemplified copy of an indictment

found, or other judicial proceedings had against him in the state or

territory in which he is charged to have committed the offense, may

be received as evidence before the magistrate.

§ 8486. Accused may be committed. Time. If from the

examination it appears that the accused has committed the crime

alleged, the magistrate, by warrant reciting the accusation must com

mit him to the proper custody of his county, for such time to be

specified in the warrant, as the ma istrate may deem reasonable, to

enable the arrest of the fugitive un er the warrant of the executive

of this state, on the requisition of the executive authority of the state

or territory in which he committed the offense, unless he gives bail as

provided in the next section, or until he is legally discharged.

§ 8487. Accused may be admitted to bail. The ma 'strate

may admit the person arrested to bail by an undertaking, wit sufli

cient sureties, and in such sum as he deems proper, for his appear

ance before him at a time specified in the undertaking, and for his

surrender, to be arrested upon the warrant of the governor of this

state. ‘

§ 8488. Notice to sta.te’s attorney. Immediately upon the

arrest of the person charged, the magistrate must give notice to the

state's attorney.§ 8489. Duty of state’s attorney. The state’s attorney must. j

immediately thereafter, give notice to the executive authority of the

state or territory, or to the prosecuting attorney or presiding judge of

the criminal court of the city or county therein, having jurisdiction

of the offense, to the end that a demand may be made for the arrest

and surrender of the person charged.

_§ 8490. When accused must be discharged. The person

arrested must be discharged from custody or bail, unless before the

expiration of the time designated in the warrant or undertaking he is

arrested under the warrant of the governor of this state.

§ 8491. Magistrate to make return. Duty of district

court. The magistrate must return his proceedings to the next

district court of the county, which must thereupon inquire into the

cause of the arrest and detention of the person charged, and if he is

in custody, or the time for his arrest has not elapsed, it ma dis

charge him from detention, or may order his undertaking of '1 to

be canceled, or continue his detention for a longer time, or readmit

him to bail, to appear and surrender himself within a time specified

in the undertaking.

§ 8492. Fugitive granted twenty-four hours. Counsel.

Habeas corpus. Any person who is arrested within this state, by

virtue of a warrant issued by the governor of this state upon a requi
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sition of the governor of any other state or territory, as a fugitive

from justice, under the laws of the United States, shall not be deliv

ered to the agent of such state or territory until notified of the

demand made for his surrender, and given twenty-four hours to make

demand for counsel; and should such demand be made for the pur

pose of suing out a writ of habeas corpus, the prisoner shall be forth

with taken to the nearest judge of the district court, and ample time

given to sue out such writ, such time to be determined by the said

judge of the district court.

§ 8493. Penalty for disobedience to last section. Any officer

who shall deliver such person to such agent for extradition without

first having complied with the provisions of the preceding section,

shall be deemed guilty of a misdemeanor.

§ 8494. Governor may demand fugitives from this

state. The governor of this state may in any case authorized by the

constitution and laws of the United States, demand of the executive

authority of any other state or territory within the United States, any

fugitive from justice or any person charged with the commission of

treason, felony or other crime in this state, and appoint agents to

receive such person for and on behalf of this state. The account of

any such agent or agents employed for such purposes must be paid

out of the state treasury.

§ 8495. No compensation allowed. Exceptions. No coin

pensation. fee or reward of any kind, can be paid to, or received by a

public otfic-er of this state, for a service rendered or expense incurred

in procuring from the governor the demand mentioned in the last

section, or the surrender of the fugitive, or for conveying him to this

state, or detainin him herein, except as provided in section 8494.

§ 8496. Vic ation a misdemeanor. A violation of the last

section is a misdemeanor. '

ARTICLE 12. —DIsM1ssAL or ran Acrrox Barons oa AFTER Inma

MATION on Iuorormnsr Fouxn ron W,~.xr or PROSECUTION.

§ 8497. Prosecution to be dismissed. Information. In- §§

dictment. The court, unless good cause to the contrary is shown,

must order the prosecution to be dismissed in the following cases:

1. VVhen a person has been held to answer for a public offense, if

an information is not filed or an indictment found against him at the

next re lar term of the district court.

2. I a defendant whose trial has not been postponed upon his

application is not brought to trial at the next term of the district

court in which the information or indictment is triable after it is

filed if an information, or if an indictment after it is found.

§ 8498. Court may order a continuance. If the defendant

is not prosecuted or tried, as provided in the last section, and suffi

cient reason therefor is shown, the court may order the action to be

continued from term to term, and in the meantime may discharge the

defendant from custody, on his own undertaking or on an under

taking of bail for his appearance to answer the charge at the time to

which the action is continued.

§ 8499. Action dismissed. Eifect of. If the court directs

the action to be dismissed, the defendant must, if in custody, be

discharged therefrom, or if admitted to bail, his bail is exonerated,

or money deposited instead of bail must be refunded to him.

§ 2. 1'. 57. 1357.

§ 592. C. Cr. I’.

am'd.

§ 598. C‘-.Cr. P.
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§ 599. C.Cr. P. § 8500. Reasons for dismissal set forth in order. The

court may, either of its own motion or upon the application of the

state’s attomey, and in furtherance of justice, order an action, informa

tion or indictment to be dismissed; but in that case the reasons of

the dismissal must be set forth in the order, which must be entered

on the minutes.

§ 600. C-Cr-1% § 8501. Nolle prosequi abolished. The entr ' of a nolle

prosequi is abolished, and the state’s attomey cannot iscontinue or

abandon a prosecution for a public offense, except as provided in the

last section.

§ 60!, C. Cr. P. § 8502. Dismissal not a bar. An order for the dismissal of

the action, as provided in this article, is not a bar to any other prose

cution for the same offense.

CHAPTER 16.

GENERAL PROVISIONS AND DEFINITIONS APPLICABLE

TO THIS CODE.

§ 602. C.(_‘r. I’. § 8503. R1119 of construction of code. The rule of common

law that penal statutes are to be strictly construed, has no application

to this code. This code establishes the law of this state respecting

the subjects to which it relates, and its provisions and all proceed

ings under it are to be liberally construed, with a view to promote its

objects, and in furtherance of justice.

§ an, (‘.(‘r. P. § 8504. Code not retroactive. No part of this code is retro

active unless expressly so declared.

§ 004. c. Cr. r. § 8505. Construction of certain words. Unless when other

wise provided, words used in this code in the present tense include

the future as well as the present. Words used in the masculine com

prehend as well the feminine and neuter. The singular number

includes the plural, and the plural the singular. And the word “per

son” includes a corporation as well as a natural person.

§ cos. e_. Cr. I‘. § 8506. What Writing includes. Tl1e'term “ writing," in

‘“" ‘L cludes printing and typewriting.

§ C.(‘r. P. 8507. What oath includes. The term “oath," includes an

a rmation.

5 em. c. Cr. r. § 8508. What signature includes. The term “ signature,"

includes a mark when the person cannot write, his name being writ

ten near it, and the mark being witnessed by a person who writes his

own name as a witness, except to an affidavit or deposition, or a paper

executed before a judicial officer, in which case the attestation of the

officer is sufiicient. ‘

§ 00$, ('. Cr. P. § 8509. To what this code applies. This code applies to

criminal actions and to all other proceedings in criminal cases which

are herein provided for.

§ c, Cr. P. § 8510. Common law prevails when code silent. The
M“ ‘L procedure, practice and pleadings in the district courts of this state.

in criminal actions or in matters of a criminal nature, not specially

provided for in this code, shall be in accordance with the procedure.

practice and pleadings under the common law.
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§ 861 1. County, subdivision and judicial subdivision de

fined. Whenever the terms. “coun .” “subdivision” or " judicial

subdivision” are employed in this e, in defining or describing the

territorial or local jurisdiction of any magistrate or court, or in restrain

ing, enlarging or otherwise conferring authority upon any court, ofli

cer or person of this state, they are deemed to be employed in the

same sense and interchangeably, except when a different sense plainly

appears: as for example:

1. The term “county" when so employed includes an organized

county. or an organized county and such unorganized counties or

other territory or parts of this state as now are or as may be hereafter,

by law. attached to such organized county for judicial purposes.

2. The term "subdivision” when so employed includes an organ

ized county, or an organized county and such unorganized county or

counties, or other tenitory or parts of this state, as now are or as may

be hereafter, by law, attached to such organized county for judicial

purposes.

3. The term “judicial subdivision” when so employed, includes an

organized county or an organized county and such unorganized county

or counties, or other territory or parts of this state, as now are or as

may be hereafter, by law, attached to such organized county for

judicial purposes.

CHAPTER 17.

THE PENITENTIARY AND STATE REFORM SCHOOL.

ARTICLE 1.-Tan Psmrsnrmav.

§ 85 12. Penitentiary at Bismarck. Continuation and use. Q

The penitentiary located at Bismarck in the county of Burleigh, shall

continue to be the eneral penitentiary and prison of this state, for

the punishment and reformation of offenders against the laws thereof,

-and in which shall be securely confined, employed and governed in

the manner provided by law, all offenders who have been or may be

convicted or sentenced according to law, to the punishment of

imprisonment or confinement therein.

§ 8513. Within jurisdiction of Burleigh county The said

penitentiary and the grounds and precincts thereof, for the purpose

-of all judicial proceedings shall be deemed to be within and a part of

the county of Burleigh, and the courts of said county shall have juris

diction of all crimes or public offenses committed within the same.

§ 8514. Who may serve process within. All process to be

served within the grounds or precincts of said penitentiary, either

upon persons confined therein or committed thereto, or upon persons

or ofiicers employed within the grounds or precincts of said peniten

tiary, except the warden, shall be served and returned by the warden;

provided, that all persons committed to the penitentiary, and all

persons or ofiicers in charge of or caring for, any inmates or persons

-committed to said penitentiary, at any place, shall be deemed to be

1. 10. c. 2!),
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within the grounds and precincts thereof. All oflicers and employees

of the penitentiary shall be exempt from serving upon juries in any

of the courts of this state.

ARTICLE 2.—STATE Rrzroam SCHOOL.

§ 1.‘-.1e4.1.~"s0. § 8515. State reform school at Mandan. Continuation

""“‘"‘~ and use. The state reform school located at Mandan in the county

of Morton, shall continue to be the general reform and industrial

school of the state for the detention, instruction and reformation of

such juvenile offenders against the laws and good order thereof, of

both sexes under the age of eighteen years as may be committed to it

according to law for detention, instruction and discipline therein.

§ 8516. Within jurisdiction of Morton county. The said

state reform school and the grounds and precincts thereof, for the

purpose of all judicial proceedings shall be deemed to be within and

a part of the county of Morton, and the courts of said county shall

have jurisdiction of all crimes or public offenses committed within

the same.

§ 8517. Who may serve process. All process to be served

within the grounds or precinctsof such reform school, either upon

persons detained there-at or committed thereto or upon officers or per

sons emplo ed within the grounds or precincts thereof, except the

superinten ent, shall be served and returned by such superintendent:

provided, that all oflicers or persons in charge of or caring for, any

inmate or person committed to such reform school, at any place, shall

be deemed to be within its grounds and precincts. All officers and

employees of the reform school shall be exempt from serving upon

juries in any of the courts of this state.

ARTICLE 3.—GOVERNING Bosans, THEIR APPOINTMENT, QUALIFI

osrron, OHGANZATION AND Dorms.

-1 C, 30, Sp, 8518. Board of management. Penitentiary. Reform

‘ sc 001. The said penitentiary and the said reform school shall each

164.1t90- be governed by a separate board of trustees consisting of five mem

' bers to be appointed by the governor as hereinafter in this article

provided, and the term of office of each trustee (except as otherwise

in this article specified) shall be four years commencing on the first

Tuesday of April next succeeding his appointment. ’

8;. c. 9_3. we. § 8519. How trustees appointed. Terms. Vacancy. The

" §'m-,|j “ ' governor shall nominate, and by and with the advice and consent of

the senate, appoint, during the regular session of the legislative

assembly held in 1895, five trustees of each of such institutions, of

whom two shall be designated to hold their oflices for the term of two

years and three for the term of four years. The governor at each

regular session of the legislative assembly thereafter shall nominate.

and by and with the advice and consent of the senate, appoint trustees

of such institutions in place of those whose terms shall thereafter

first expire. Each trustee shall hold his ofiice until his successor is

appointed and qualified; provided, that the governor - may fill any

vacancy in either of said boards by appointment to extend only to

the first Tuesday of April succeedin the next regular session of the

legislative assembly; and provided, gurther, that the governor shall.

during such next regular session of the legislative assembly. nominate.
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and by and with the advice and consent of the senate, appoim a

trustee to fill such vacancy for the remainder of the term unexpired.

No more than two members of either of such boards shall be appointed

from the same county.

§ 8520. How trustees qu . Bond. Oath. Each of

upon the duties of his appointsaid trustees shall, before entering

ment, execute a bond, jointly and severally with two or more sureties

to be approved by the overnor as to sufficiency and by the attorney

general as to form in t e penal sum of five thousand dollars, to the

state of North Dakota and conditioned to the effect that he will

faithfully and impartially perform the duties imposed upon him by

said appointment according to law, and shall take and subscribe an

oath to be indorsed upon said bond or appended thereto, that he will

support the constitution of the United States, the constitution of the

state of North Dakota and faithfully and impartially discharge the

duties of his said appointment according to law and to the best of his

ability, and said bond and oath shall be filed and retained in the office

of the state treasurer.

§ 8521. Sessions of boards. Compensation. Payment.

One session of each of said boards of trustees shall be held each

month at the institution under its charge, and the sessions of either

board shall not in any year exceed twenty-four days in the aggregate,

but the governor may, when deemed necessary, call or authorize

additional sessions of either board or limit its sessions to less than

twenty-four days in the aggregate each year. Each trustee shall

receive three dollars per day for each day necessarily employed in

attendance upon said sessions and all traveling expenses necessarily

incurred therein. to be paid upon the presentation of the proper

vouchers containing an itemized statement of the number of da s

attendance and money actually expended as above provided, du y

verified by his oath and approved by the president or secretary of the

board; and the state auditor shall audit said claims and draw his

warrant upon the state treasurer for the amount allowed, to be paid

out of the state treasury.

§ 8522. Presidents of boards. Records. Visiting trus

tee. Duties. At the first session of either board of trustees after

the appointment of new members for a full term the trustees shall

choose one of their number president of the board. Each board of

trustees shall keep re ular records of its meetings and proceedings

which shall be signe by its president and attested by its secretary,

andaeach board shall have power from time to time, as may be deemcd

necessary, to appoint some member of the board as visiting trustee,

and it shall be the duty of such visiting trustee, at least once

in each month, to visit the institution of which he is trustee.

without previous notice to the olficers thereof, and inspect the

books and all its concerns and ascertain whether the oflicers are

competent and faithful and the inmates properly governed, cared for

and employed, and said visiting trustee shall have powcr to direct any

alteration or change in such matters with the assent of the board of

trustees.

§ 8523. Duties of boards. Inspect buildings. Examine

inmates. Such boards of trustees respectively shall at each regular

session thereof, carefully inspect the buildings, rooms, grounds and

- precincts of the institution under its charge, and inquire into and

examine all matters connected with the government, discipline and

§ :1. c. 1154. N90.
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management thereof, the punishment and employment of the inmates;

and they may, from time to time, require reports from the officers in

regard to any and all of said matters. Each board of trustees shall

also inquire into any improper conduct alleged to have been com

mitted by any oflicer or employee and for that purpose the president

of the board, by direction of the board to be entered in the records of

its proceedings, is hereby empowered to issue subpoenas to compel

the attendance of witnesses and the production of papers, books and

writings before said board, in the same manner and with like etfect

as any ofiicer or court of this state. And the said’ trustees may

examine witnesses and persons appearing before said board, on oath,

to be administered by the president of the board, or in his absence.

by any other member thereof.

§ 8524. General reports. Contents. Special reports.

Each of such boards shall make full and complete reports to the gov

emor, to be by him communicated to the legislative assembly at each

regular session. of all its doings, and the matters pertaining to the

institution under its charge, specifying the number of oflicers and

persons employed at the same and in what capacity and the amount

paid to each, and shall also give in detail a statement of the entire

business of such institution for the preceding two years including

receipts from all sources and all expenditures and for what serviws

or material the same were made, and also all the matters pertaining to

_ the general business, improvement and discipline of such institution:

5 11. c. 30, sp.

1883.

anfd.

§ 21» C. -'1). Hp.
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also a full statement of the number of persons committed to and

received into the same, and from what county received and for what

crimes or cause; the number discharged‘ therefrom and by what

authority; the number that have died or escaped and the general

health of the inmates. And the governor may, at any time, in writing

to be left with the secretary of the board or any member thereof, call

upon and require either of such boards to make to him a general

report in regard to the transactions of the institution under its cha e,or a special report in regard to any part thereof, and it shall l)€ri%19

duty of said board to make said report and deliver the same to the

governor, within fifteen days from the next regular monthly meeting

after said call.

§ 8525. Records open to inspection. All books, records and

documents relating to the concerns and business of either of such

institutions shall, at all times, be open to the examination of the

board of trustees or any member thereof or any citizen of this state.

§ 8526. Oflicers must not be interested in contract.

Neither of said boards of trustees nor any member thereof, nor any

oflicer, guard, agent, overseer or employee at such institution shall be

peeuniarily interested or concerned directly or indirectly in any con

tract, either verbal or written, that may be entered into by any person

or persons on behalf of the state for any purpose whatever connected

with the business of such institution.

§ 8527. Inventory ofpersonal property. Contents. Each

board of trustees and the warden, or superintendent shall annually.

between the first and fifteenth days of November, and at each change

of warden or superintendent, make out in triplicate an inventory in

detail of all the personal property at or pertaining to the institution

under their charge, and belongin to the state, or in which the state

has any interest; one copy of whic shall be retained in the ofiice of the '

warden, or superintendent, and one copy delivered to the governor and
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one copy to the state auditor. Said inventory shall specify what arti

cles or items are intended to be kept for use and what articles or

items are intended for immediate consumption. Each inventory after

the first shall particularly note any and all changes in, losses from or

additions to the articles or items intended to be kept for use. Said

inventories shall also contain a particular enumeration by name of all

the books, records, reports, contracts or other papers required by law

to he kept at such institution or that may be there kept, but not the

' certified copy of the judgment and sentence of the court ordering the

imprisonment or commitment of any person, after said person is dis

charged.

§8528. Contracts. Approval. How executed. How

property kept. The warden shall make all contracts on the part of

the state on account of the business of the penitentiary, and the

superintendent shall make all contracts on the part of the state on

account of the business of the reform school. Before such contracts

shall take etfect, they shall be reduced to writing and approved by

the board of trustees of the institution for which they are made", pro

vided, that when the wants or necessities of either require the imme

diate purchase of supplies of any kind the warden or superintendent,

as the case may be, may purchase the same for the time being in open

market. without any contract, or otherwise in such manner and upon

such terms and conditions as in his judgment will best promote the

interests of the state. All contracts lawfully made by the warden or

superintendent, on account of the business of the penitentiary or

ref~ mn school respectively, shall be executed in the name of the state

and deemed the contracts of the state, and all property of every kind

and money in charge of the warden or superintendent, or that shall

cozne to his hands or under his control on account of the institution

under his charge or from the business thereof is the property of the

state and shall at all times be kept separate and apart from his own:

provided, that the money and effects, except clothing, in possession

of each inmate when committed to the penitentiary or reform school,

shall be preserved by the warden or superintendent and returned

to such inmate when discharged.

§ 8629. Supplies. Yearly contract. Proposals. The neces

sary provisions, fuel, lights, clothing, beddin , medicines and all other

supplies and materials for such institution s all be furnished thereat

by the year by contract when the same is practicable, to be made by

the warden or superintendent under the direction and subject to the

approval of the board of trustees, upon competitive bids, with such

persons as will furnish the same on the best terms. The warden or

superintendent shall publish previous notice. for at least three succes

sive weeks, in at least two newspapers published in the state, of "the

articles, supplies and materials wanted, the quantity and quality

thereof, as near as the same can be ascertained, the time and manner

of delivery and the period during which such articles, supplies and

materials shall be received; and in awarding said contracts preference

shall be given to proposals from persons residing and doing business

within this state.

,$, 8530. Proposals in writing.

board. All proposals shall be in writing and sealed and upon the

day appointed in the notice provided for in the last section, which

shall be a day appointed for a regular monthly meeting of the board

of trustees. the proposals shall be opened by the warden or superin

5 22. c. zit), Sp.
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tendent, in the presence of the board of trustees and such bidders as

may desire to be present. and submitted to said board. The board of

trustees and the warden or superintendent, as the case may be, sh all

thereupon ascertain from the proposals submitted the person or per

sons offering the best terms and award the contract accordingly; p ro

vided, it shall appear that said proposal is as low as the fair market

price, but in case no proposal is accepted noticemay again be pub

lished and all proceedings had anew as hereinbefore provided; and

provided, further, that the person or persons whose proposal

proposals are so accepted shall execute a written contract with the

state in accordance with such proposal or proposals and give bond to

the state with good and sutficient sureties, to be approved by the war

den, or superintendent for the performance of such contract. The

notice hereinbefore provided for shall require said bond and spe cify

its amount, to be twice the estimated value of the articles, supplies or

materials to be contracted for, but in no case shall the amount of said

bond exceed the sum of three thousand dollars. The said notice shall

reserve the right to accept or reject any bid or part of a bid, and

require each proposal to be accompanied by a certified check for at

least one hundred dollars, payable to the order of the warden or

superintendent, to be forfeited to the state in case the person or per

sons whose proposal or proposals are accepted shall fail to execute the

contract and give the bond as hereinbefore provided within fifteen

days after notice of said acceptance, or otherwise in case said contract

is executed and bond given or in case a proposal is not accepted, to

be returned to the bidder. Any and all proposals not deemed advan

tageous to the state may be rejected. '

ARTICLE 4.—THE VVARDEN AND Orrrcsas or ran PENITENTIARY

AND THEIR Dorms.

§8531. Oflicers of penitentiary Residence. The ofiicers

of the penitentiary shall be one warden who shall be its general sup

erintendent and secretary of the board of trustees, one deputy warden

who shall be chief turnkey, one bookkeeper who shall be assistant

gatekeeper, and such other officers, guards, overseers, agents and

employees as may be necessary. The warden and deputy warden shall

reside at the penitentiary. .

§ 8632. Appointment of oflicers. Term of ofice. The

board of trustees of the penitentiary shall appoint the warden and

may remove him at any time. The term of office of the warden.

unless sooner removed by the board of trustees, shall be two years

and until his successor is appointed and qualified. All other otficers

and employees shall be appointed by the warden, subject to the

approval of the board of trustees, and shall hold otfice during the

pleasure of the warden.

§ 8533. Warden, how shall qualify. Other oflicers.

The warden shall, before entering upon the duties of his appoint

ment, execute a bond, jointly and severally, with two or more sureties.

to be approved by the board of trustees, in the penal sum of fifteen

thousand dollars, to the state of North Dakota and conditioned to the

effect that he will faithfully and impartially perform the duties

imposed upon him by such ap ointment and according to law, and

that he will, at all times, faith ully account for all moneys and prop

erty that shall come to his hands or under his» control by virtue of

l)1' .
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his office or under color thereof, and shall also take and subscribe an

oath, to be indorsed upon said bond or appended thereto, that he will

support the constitution of the United States, the constitution of the

state of North Dakota and faithfully and impartially discharge the

duties of his appointment according to law and to the best of his

ability, and said bond and oath shall be filed and retained in the ofiice

of the state treasurer. And each of the other otficers and employees

shall, before entering upon the duties of his appointment, take and

subscribe an oath of like import and such oath shall be filed and

retained by the warden. The board of trustees may require the

warden to execute and file a new and additional bond, with other and

satisfactory sureties, in a larger sum than that specified above when

_ ever in its j ud ment it may be deemed necessary.

§ 8634. alary ofwarden. Other oflicers. The warden shall

receive a salary to be fixed by the board of trustees but not to exceed

two thousand dollars per annum, and all other ofiicers and employees

such amounts as the board of trustees may, from time to time, deter

mine and establish.

§ 8535. Powers , and duties of warden. Visitors.

Records. It shall not be lawful for both the warden and deputy

warden to be absent from the penitentiary at the same time, except

by permission of the board of trustees, but in such case such board

shall in its discretion designate one of its number to act as warden

during-such absence. The warden shall, under the direction of the

board of trustees, have the charge, custody and control of the peni

tentiary and the persons committed thereto, together with all lands,

buildings, furniture and tools, implements, stock and provisions and

every other species of property pertaining thereto or within the pre

cincts thereof, and shall superintend and be responsible for the police

of the penitentiary and -the discipline of the inmates; he shall keep

and preserve accurate records of all the meetings of the board of trus

tees; he may make such rules and re ulations for the admission of vis

itors, including a gate fee for their admission as may be deemed neces

sary, subject to the approval of the board of trustees, and may designate

§ 13. ('.. :1), Sp.
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days for the admission of visitors and limit such days to not less than _

two in each week. The warden shall be his own clerk and keep a

correct record of all transactions of his oflice and a correct account

of all his doings; he shall keep a daily joumal of the proceedings of

the penitentiary, in which he shall note all infractions of the rules

and regulations thereof by any oflicer or employee, and shall enter in

such journal a memorandum of every complaint made by any inmate,

of cruel or unjust treatment by an otficer or other person, or a want

of proper clothing or food, and a so any infraction of the rules and

regulations of the penitentiary by any of the inmates, naming him

and specifying the offense, and the punishment, if any, inflicted

therefor, and said journal and memorandum shall be laid before the

board of trustees at every meeting.

§ 8536. Warden to make rules and regulations. The

warden shall make such rules and regulations not inconsistent with

the laws of this state, for the government o_f the oflicers, employees

and inmates of the penitentiar , as he may deem necessary and

proper, subject to the approval 0 the board of trustees, and he may,

from time to time, with the approval of the board of trustees make

such changes in said rules and regulations as he may deem necessary

and a printed copy of the rules and regulations of the penitentiary

§ 21). 0. 2&0, Sp.
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shall be fumished to each and every person committed to the pen

itentiary at the time he is received, and to each and every oflicer, over

seer, guard and employee thereof at the time he is appointed and

sworn, and ten copies to the state library for the use of the state

ofiicers and the public. .

§ 8537. Deputy warden. Bond. Duties. Whenever there

is a vacancy in the office of warden or the warden is absent, all the

duties of the warden shall devolve upon and be performed by the

deputy warden until the vacancy is filled or the warden returns.

The deputy warden before entering upon the duties of his appoint

ment shall execute a bond to the state in the sum of ten thousand

dollars conditioned to the etfect that he will at all times faithfully

and impartially dischar e the duties of his appointment according .

to law and the rules an regulations of the penitentiary.

§ 8538. Whom employed as chaplain. Compensation.

The warden shall employ the resident clergymen of Bismarck or its

vicinity of all denominations, to ofliciate altemately as chaplain at

the penitentiary at a sum not exceeding five dollars per week.

§ (T. no, >1». § 8539. Duties of employees. Acts prohibited. All

1i““'.,§',,,-,|_ ofiicers and persons employed in and about the penitentiary shall per

form such duties in the oversight and charge thereof, the use and

care of the property belonging thereto, and the custody, discipline.

government and employment of the inmates as shall be required of

them by the warden, in conformity to law and the rules and re ula

tions of the penitentiary; and no such oficer or employee sha l be

engaged directly or indirectly in procuring a pardon for any person

confined therein. Any officer or employee violating the provisions of

this section shall be immdiately removed.

ARTICLE 5.— How Psssoss COMMITTED TO THE PENITENTIART.

§ 21._c- =11. -<1» § 8540. Sheriffs. Commitments to penitentiary. The

Winnie, sheriff of each county, or some person appointed by the court, shall

§" convey to the penitentiary all persons convicted in his county and

sentenced to be confined in said penitentiary, and as soon as may be

after such conviction and sentence shall have been had; and after

delivering such person or persons to the warden, together with a copy

of the judgment and sentence of the court ordering such imprison

ment certified by him, the warden shall deliver to such sherifl’ a

receipt in which he -shall acknowledge the delivery to him of such

person, naming him, and the sherifi’ shall return said receipt to the

clerk of the court where said conviction and sentence were had and

said clerk shall file and retain the same in his ofiice; and it shall be

the duty of the warden. to receive any person so convicted, sentenced

and delivered to him, and such person to retain and confine and

imprison in the penitentiary until the expiration of the term of his

sentence or until otherwise lawfully entitled to be released. It shall

also be the duty of the warden immediately upon receipt of any per

son committed to the penitentiary to enter in a book to be by him

kept for that purpose and as an ofiicial record of the penitentiary.

the name. age, sex, color, height and nationality and each and every

other fact. characteristic and condition, natural or artificial, that

may in any way tend to aid in the identification oi such person.

§ 1-. (‘. 11-, .<,>. 5 8641. Inmates of penitentiary in custody of warden.

N»ih1'11_ All inmates of the penitentiary shall be in the charge and custody of

the warden and he shall care for, govern and employ them in the
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manner prescribed by law, the rules and regulations of the peniten

tiary and in conformity to the respective sentences under which they

are confined.

AR’1‘ICI.E ti.——-DIMINUTION or Sssrnncn run Goon Oounucr.

§ 8642. Diminution regulated. Powers oftrustees. Every

person committed to the penitentiary under sentence other than for

life, who shall, at the end of the first month of his imprisonment,

have no infraction of the rules and regulations thereof recorded against

him, shall be entitled to a diminution of two days from the term of

his sentence; and if at the end of the second month no infraction of

said rules and regulations is recorded against him, a diminution, for

that month of four days from the term of his sentence, and if he shall

continue to have‘ no such record against him for the third month a

diminution of six days from the term of his sentence; and thereafter

he shall be entitled to six days diminution from the term of his sen

tence for each month in which he shall have no such record against

him; and it shall be the duty of the warden to discharge any such
person from the penitentiary when he shall have served Vthe time of g

his sentence less the number of days he may be entitled to have

deducted therefrom for his good behavior as hereinbefore provided,

and in the same manner and as if no such deduction had been made;

provided, that if any person committed to the penitentiary shall be

guilty of the violation of any of the rules and regulations thereof,

after he shall, as provided in this section, have become entitled to a

diminution of the term of his sentence, the board of trustees may and

are hereby empowered, at its discretion, to deprive such person of a

portion or all, (according to the fiagrancy of his infraction of the

rules and regulations) of the diminution of the term of his sentence

and the determination of the board of trustees in that regard shall be

entered at length in the record of its proceedings and a copy thereof

delivered to the offender by the warden; and provided, further, that

any person confined in the penitentiary at the taking effect of this

code shall be entitled to the benefits of this section for the remainder

of the term of his sentence at the rate of six days diminution per

month for good behavior.

§ 8543. Warden to keep record. Certificate of good con

duct. The warden shall keep a true record of the conduct of each

inmate of the penitentiary, specifying each infraction of the rules

and regulations thereof and at the end of each month he shall

give to each inmate who shall require it and against whom no

infraction of the rules and regulations is recorded, a certificate of good

conduct and therein specify the number of days by which the term of

such inmate’s sentence is diminished, as hereinbefore provided, by

such good conduct; provided, that in case any inmate shall believe he

has not been fairly or justly treated by the warden or any oflicer of

the penitentiary in the keeping of said record he shall, upon request,

be taken before the board of trustees at any regular monthly meeting

and it shall be the duty of said board to hear and carefully investigate

any complaint in regard to said record and require the same to be

corrected as may be just, and the determination of the board shall be

entered at length in the record of its proceedings, and a copy

thereof given to said inmate by the warden.
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§ 8544. Reward for g0Od b9ha§Vi01'. \Vhenever any inmate

of the penitentiary, by continued good behavior, diligence in labor or

study or otherwise, shall surpass the general average of the inmates.

he may be compensated therefor at the discretion of the governor in

addition-to the diminution of the term of his sentence hereinbefore

provided for, upon the recommendation in writing of the board of

trustees, either by the further diminution of the term of his sentence.

or by the payment of money or by both. —

8545. Punishment for infraction may be alleviated.

\V enever any person committed to the penitentiary, and as a

punishment for any infraction of the rules and regulations thereof, is

being deprived of any of the ordinary privileges enjoyed by the other

inmates, periodically or otherwise, shall conduct himself in a peaceful.

obedient and industrious manner, the board of trustees may suspend

the further infliction of such punishment during his -good behavior.

ARTICLE 7.—DISCIPLINE, EMPLOYMENT AND DISCHARGE or Imurrzs.

§ 8546. Employment and discipline of inmates of peni

tentiary. All persons sentenced to the punishment of imprison

ment in the penitentiary and committed thereto shall be constantly

employed for the benefit of the state. No communication shall be

allowed between such persons and any person without the peniten

tiary except under such supervision as may be prescribed by the rules

and regulations thereof. No person shall, without the consent of the

warden bring into or carry out any writing or any information to or

from any inmate of the penitentiary. Persons committed to the peni

tentiary shall be confined in separate cells at night, whenever there

are cells sufficient, and in the daytime all intercourse between them

shall be prevented as far as practicable. All communications between

male and female inmates shall be prevented.

4 § 8547. Spirituous liquors prohibited. Physician’s orders.

No spirituous or fermented liquors shall, under any pretense what

ever, be brought into the penitentiary or upon the grounds except by

the direction in writing of the physician and the fact noted in the

joumal of that day; nor shall spirituous liquors or any article of

indulgence be allowed any inmate except by order of the physician,

which order shall be in writing and for a definite and limited period.

The warden may, in his discretion, make a moderate allowance of

tea, coffee or tobacco to inmates as a reward for industry and good

behavior.

§ 8548. Food of inmates of penitentiary. The daily sus

tenance of the inmates of the penitentiary not in the hospital. shall

consist of wholesome coarse food, with such proportions of meats and

vegetables as the warden shall deem best for the health of the inmates.

§ 8549. Beds and clothing of inmates. The clothing and

bedding of the inmates shall be of such quality and quantity as the

warden may direct, regard being had to their health and comfort.

§ 8550. Warden to ma.inta.in.discip1ine. Assistance. All

necessary means shall be used, under the direction of the warden, to

maintain order in the penitentiary, enforce obedience. suppress insur

rections and effectually prevent escapes, even at the hazard of life,

for which purpose he may at all times, command the aid of the oHi

cers of the penitentiary and of the citizens outside the precincts

thereof and any citizen refusing to obey such command shall be
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liable to such fines, penalties and forfeitures as apply to persons

refusing to obey a sheriff or other officer calling upon the aid of the

county to assist in serving process or for quelling an insurrection.

§ 8551. Refractory inmates may be restrained. When

ever any inmate of the penitentiary ofiers violence to any otficer or

guard thereof or to any other person or inmate, either within the

grounds or precincts of the penitentiary or at any place where said

inmate may be or may be employed, or attempts to do any injury to

the buildings or any workshop or to any appurtenances thereof, or

disobeys or resists any reasonable command of any otficer or uard,

such officers and guards shall use all reasonable means to efend

themselves, and to enforce the observance of discipline.

Q 8552. Uniform kindly treatment of inmates. The

wairden and all oflicers of the penitentiary shall uniformly treat the

inmates thereof with kindness, and the warden shall require of the

officers and guards that, in the execution of their respective duties,

they shall in all cases refrain from boisterous and unbecoming lan

gu e in giving their orders and commands. There shall be no cor

pora or other painful or unusal punishment inflicted upon the

inmates of the penitentiary for violation of the rules and regulations

thereof.

§ 8653. Discharg-e"of inmates. Clothing. Employment.

Every person committed to the penitentiary shall, when discharged,

be provided with a decent suit of clothes and a sum of money, not to

exceed five dollars, and also transportation to the place where he

received sentence. He may be allowed employment at or in the pen

itentiary, under the rules and regulations established for the govem

ment of the inmates, for such period of time and at such rate of com

pensation, as the warden shall deem proper and equitable; provided,

that any person so discharged who has no infractions of the rules

recorded against him, may be employed by any lessee of the work

shop at the penitentiary for such time and for such wages and in such

manner as may be agreed upon and approved by the warden; provided,

however, that no person discharged from the penitentiary shall, in any

way, be given supervision or authority over any inmate thereof.

§ 8564. Employment of inmates. Escapes. If the warden

shall at any time deem it for the interest of the state, he may employ

the inmates of the penitentiary outside the yard thereof in cultivatin

and improving any ground belonging thereto or in doing any wor

necessary to be done in the prosecution of the business of the" peni

tentiary, or in the erection, repair or improvement of any or all the

state buildingls at Bismarck including the executive mansion, and the

grounds of such buildings and mansion; and in all such cases the

warden shall detail such force from the oflicers, guards and employees

of the penitentiary as he shall deem necessary to watch and guard

them-, and in case any person committed to the penitentiary and so

employed as in this section provided, shall escape, he shall be deemed

to have escaped from the penitentiary proper and punished accordingly;

provided, however, that the warden shall be held responsible for the

escape of any such person through the negligence of himself or any of

his subordinates. ~
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ARTICLE 8. — Escnas.

§ ,.,_ ,_ ;,0_ _.-,,_ § 8555. Escapes generally. Rewards. Payment. When

1*";-m.,, any inmate escapes from the penitentiary the warden shall use every

' means at his command for the apprehension of such person and for

that purpose he may offer a reward, not to exceed one hundred dol

lars, and not less than twenty-five dollars; provided, that if such

escape was by reason of the negligence of the warden or any officer

under him, the reward thus offered shall be paid by the warden, and

the board of trustees are hereby empowered finally to determine the

liability of the warden for any such reward. The warden may adopt

such other measures as he may deem proper, with the approval of the

board of trustees, to aid in the detection and capture of persons

escaping from the penitentiary.

ARTICLE 9.-—PAno1.1~: or Irvmxrrs.

§ 8556. Board of trustees may parole. Rules. Approval.

51. <-. 93:. 1891. The board of trustees of the penitentiary are hereby empowered in

""““' parole persons confined in the penitentiary and not hereinafter ex

cepted and to establish rules and regulations under which such

persons may be allowed to go upon parole outside of the buildings

and inclosures thereof. The rules and regulations as established by

the board of trustees shall not take efiect until submitted to and

approved by the governor.

§ 8557. What inmates may not be paroled. The following

§ 1. c. 9;. |.~e1. described persons shall not under any circumstances be paroled from

3"“ ‘L the penitentiary:

1. A person convicted and sentenced for the crime of murder

either in the first or second degree.

2. A person finally convicted, in any jurisdiction, of a felony other

than that for which he is being punished.

3. A person who has not served the minimum time of imprison

ment prescribed by law for the crime of which he was convicted.

4. A person who has not maintained a good record at the peni

tentiary for at least six months previous to his parole.

§ 8558. Requirements precedent to parole. No parole shall

§§ 2. 3. c. 9-_>, be granted to any person confined in the penitentiary unless:

1‘“9,1,',n-,,_ 1. The warden in writing recommends his parole to the board of

trustees.

2. At least four members of the board of trustees approve and

indorse said recommendation.

3. The overnor approves and indorses such recommendation.

4. The riends of such person have furnished satisfactory evidence

to the board of trustees, in writing, that employment has been secured

for him with some responsible citizen of the state and certified to be

such by the judge of the county court of the county where such

citizen resides.
>1

0. The board of trustees is convinced that he will conform to the

rulcs and regulations adopted by said board.

§ 3, 0. ml. § 8559. Grounds for recommending parole. It shall not

3"‘ '1' be lawful for the warden, the board of trustees or the governor or any

or either of them in considering or recommending the parole of any

person confined in the penitentiary to receive, hear or entertain any

petition or any argument of attorneys, but the only ground for such
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recommendation shall be such person's general demeanor and record

of good conduct at the penitentiary.

§ 8660. Breach of parole. Order of recommitment. Any

person when on parole from the penitentiary shall be deemed to be -

in custody, and under control of the board of trustees and subject at

any time until the expiration of the term for which he was sentenced,

to be taken into actual custody and returned to the penitentiary.

The board of trustees is hereby fully empowered to enforce the rules

and regulations made by it for the paroling of persons committed to

the penitentiary, and, at any time, when satisfactorily informed that

any person out on parole has violated any of such rules and regula

tions, may order that such person be taken into actual custody and

recommitted to and confined in the penitentiar as provided in his

sentence. The board shall enter in the record 0 its proceedings any

such order and a copy of such order certified by the secretary of the

board may be delivered to any sherifi or other peace oflicer of the state,

for service and return, and it shall be the duty of any such ofiicer to

receive the same and to apprehend and immediately return and

deliver to the warden at the penitentiary any such person named in

such order, and the warden shall receive and reimprison such person

as upon his original sentence.

§ 8561. Execution of order. Fees and payment. The

otficer executing any such order of the board of trustees shall indorse

thereon a retum of his doings thereunder and the said certified copy

and return, delivered to the warden with the person named therein,

and the warden shall give to such officer, to be retained by him, a

certificate acknowledging the receipt of such person and such certi

fied copy of the order and his return. The fees of any oflicer for

executing any order of the board of trustees for the return of any

person to the penitentiary shall be the same as provided by law for

the commitment of a person to the penitentiary under a sentence of

the court, but in no case shall the fees exceed the sum of one hundred

dollars. The board of trustees shall provide in its rules and regula

tions that any person before being paroled from the penitentiary shall

deposit with the warden a sum of money not exceeding one hundred

dollars to defray the expenses of his return, and the manner of audit

ing and paying such expenses; provided, that any money so deposited

and not so used shall be returned to the person so depositing it at

the expiration of the term of sentence of the person, or upon his final

discharge from the penitentiary.

ARTICLE 10.—CONTBACTS FOR Luzon or INMATES.

§ 8562. Warden may lease labor of inmates. Contract.

Approval. The warden is authorized and empowered by and with

the advice and approval of the board of trustees, from time to time,

to contract for and lease the labor of such number of the able bodied

persons confined in the penitentiary, together with such shop room,

machinery and power as may be necessary for their proper employ

ment, to such person or persons and for such purposes and upon such

terms and conditions and for such length of time, not exceeding five

years at any one time, as he shall deem most conducive to the inter

ests of the state and the welfare of the penitentiary and the persons

to be employed therefrom.

§ 1, c. 92. 1891.

unfit.

§ 1. c. 92. 1891.

am‘d.

§ ~l-4. c. 30, Sp.

laws.

am'tl.
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§ 45. c- =11. st». § 8563. Rights to be reserved in contract of lease. In

188Z},,»,|_ every contract or lease made pursuant to the authority conferred by

this article there shall be reserved to the board of trustees of the

. penitentiar , and to the warden and to each and every one of his sub

ordinates, ull power and authority to prevent said contractors or

lessees demanding from, or imposin upon the laborers so contracted

for or leased, any unusual or severe abor, or any labor whereby the

health or safety of any laborer may be impaired or jeopardized; and

the warden may from time to time prescribe all needful rules and

. regulations for the government and conduct of such contractors or

lessees, their overseers and agents in their relations to the inmates of

the penitentiary, and may require and enforce the summary dismissal

of any individual employed by any contractor or lessee, in or about

the penitentiary, whenever it shall appear that the presence or con

duct of such individual is prejudicial in any way to the discipline of

the penitentiary, or the welfare of the inmates thereof.

§ 46. C. so. sp. § 8564. Security to be required from lessee. Adequate
l8&§',,,»,|_ security to the state of North Dakota, by bond, to be approved by

the board of trustees, shall be exacted of all contractors or lessees,

for the faithful performance of all the provisions of the contracts or

leases on their part to be performed; and the board of trustees, each

member thereof and the warden and his subordinates, shall use their

utmost endeavors to have all the terms and conditions of any such

contract or lease full complied with; but no contractor or lessee shall

have or claim from tie state of North Dakota, or from the board of

trustees or an member thereof, or from the warden or any of his sub

ordinates, or rom any of the funds of the penitentiary, any damages

whatever, either by way of recoupment or set-ofl’, or otherwise in law

or equity, for or on account of the failure or neglect of the warden or

his subordinates, to furnish to such contractor or lessee the full

amount of labor or the full number of laborers specified in any such

contract or lease.

5 4:. C. zm. sp. § 8565. Trustees may control warden regarding con

“”‘g',,,-,,_ tract. The board of trustees of the penitentiary are empowered fully

to control and direct the warden in the exercise of the authority con

ferred upon him, in regard to all contracts and leases for the labor of

persons confined in the penitentiary, and of shop room, machinery

and power, and may whenever, in the judgment of the board of trus

tees, it is impracticable or disadvantageous to the state to continue to

furnish any laborers, shop room, machinery or power, to any con

tractor or lessee, order and direct the cancellation of any such con

tract or lease, and thereupon after six months’ notice to such con

tractor or lessee, all obligations of the board of trustees or the mem

bers thereof and of the warden and his subordinates, and the state

under such contract or lease, shall cease and determine, and such

contractor or lessee shall not have or be entitled to any compensation

whatever, for or on account of such cancellation, either by way of

damages, or recoupment or set-ofl’, or otherwise in law or equity.

§ ls. <-. an. Sp. § 8666. Leases in triplicate. Disposition of. Proposals

"‘“‘,i',,,-,,_ invited. All contracts or leases for the hiring or leasing of the

labor of persons confined in the penitentiary, and of shop room.

machinery and power, or any of them, shall be executed in triplicate.

and on behalf of the state by the warden in the name of the state,

and in writing, and one copy thereof delivered to the contractor or

lessee, one copy to the state auditor and one copy retained by the

1490



Rcforln School. CRIMINAI. PROCEDURE. §§ sac?-sees

warden in his office at the penitentiary. Before entering into

or executing any such contract or lease the warden shall, by

notice published for at least three successive weeks in at least

three newspapers published in this state, invite sealed proposals

for the hirin and leasing of such labor, shop room, machinery

and power. he time specified in said notice for the opening of said

proposals shall be the day of a regular monthly meeting of the board

of trustees and the place so specified shall be the warden’s ofiice at

the penitentiary. All proposals received shall be opened in the pres

ence of the board, and such other persons as may desire to be present,

and immediately submitted to the board and after consideration the

contract or lease shall be awarded by the warden to the highest and

best bidder or bidders therefor; provided, the board of trustees so

advises and directs; and provided, further, that the board of trustees

and the warden shall reserve and have the right to reject any and all

bids. In awarding such contract or lease, preference shall be given

to persons residing and doing business within this state.

§ 8567. Record of labor and earnings. Collection. Extra

work. It shall be the duty of the board of trustees and the warden

to cause to be kept at the penitentiary a correct record in detail of the

time of labor and the money earned by each and every person, nam

ing him, confined therein, and the rental of any shop room, machinery

and power, under an contract or lease therefor, and all money so

earned and rental sha l belong to the state, and said board of trustees

and warden shall enforce the collection thereof when due, and it shall

be the duty of the accounting oflicer of the penitentiary .to account

for and pay over all such moneys, at the times and in the manner pro

vided by law. VVhenever any industry is carried on at the penitentiary

under the provisions of this article and the nature thereof is such that

it is practicable for the board of trustees to establish the amount of

labor constituting a days’s work, it shall so do, and any inmate

employed under the provisions of this article after having completed

a day’s work as so established shall be permitted to continue work

during the remainder of the hours of employment of the day and

therefor to receive in mone for his own use at his discharge, or at

any time upon the approva of the board of trustees, the full amount

earned by him at the rate agreed upon between the inmates, doing

extra work, and the contractors and lessees, subject to the approval of

the board of trustees. It shall be the duty of all ofiicers of the peni

tentiary to see that the provisions of this section are carried into

effect.

§ 8568. Duty of accounting oficer. Extra earnings of

inmates. The accounting officer of the penitentiary shall within

five days after the end of each month give to the state auditor and to

each inmate entitled thereto under the provisions of this article a 0

certificate, showing the amount to which such inmate is entitled for '

the preceding month under the provisions of the last section. The

amount so earned by inmates shall be collected at the same time and

in the manner provided for the collection of other sums due from the

lessees or contractors and delivered to the state treasurer. The state

treasurer shall retain such money as a separate fund.

§ 8669. Discharge of inmate. Payment of earnings.

Whenever any inmate who has any money to his credit under the

provisions of this article is discharged from the penitentiary, the

state auditor upon the presentation and surrender to him of such cer
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tificates shall audit said claims and draw his warrant upon the state

treasurer for the amount due thereon and the state treasurer shall pay

the same on demand.

§ 8570. All contracts subject to provisions for extra

earnings. All contracts and leases provided for in this article shall

be subject to the provisions of the last three sections.

ARTICLE 11.——EMPLOYMEN'1‘ or INMATES or PENITENTIARY Ueon

PUBLIC BUILD1Nes AND ROADS.

5 1. (Z. H5. 1.~9.~.. § 8571. Employment of inmates of the penitentiary.

The board of trustees of the penitentiary of this state is hereby

authorized and empowered to employ the convict labor of the state.

or so much thereof as cannot be preferably otherwise employed, in

the manufacture of brick, with which they are to make needed repairs,

additions or improvements on the public buildings of the state.

§ 2. (5. a-., i.~9.’>. § 8572. Trustees may purchase tools and machinery.

For the purpose of enabling the carrying out of the provisions of

this article, said trustees are hereby authorized to purchase such tOulS

and machine as they may deem necessary.

9 3. c. 2-A. § 8573. ay be employed in improving roads and

streets. Such trustees are authorized and empowered to employ so

much of said labor as they may deem necessary in macadamizing or

otherwise improving the roads and streets used as approaches to the

penitentiary, state capitol or other public institutions within the

state, and in making such improvements such board is authorized to

contract indebtedness not exceeding one thousand dollars in any one

year, which shall be paid out of any money that may be received from

any contract now existing or that may hereafter be made for the

employment of such labor.

g 4. c. H5. mas. § 8574. Sale of products. Board therefor. Use of

receipts. Such board of trustees shall dispose of said brick manu

factured as in this article provided, as they may be directed by the

governor, state auditor and secretary of state, who are hereby created

a board with authority to dispose of any brick manufactured by con

vict labor, according to their best judgment, and for the interests of

the state, at such prices as said board may provide. The receipts of

such sales shall be turned over to the trustees aforesaid and used in

payment of the expenses incurred in connection with the manufacture

of brick or building, or improving roads and streets as hereinbefore

provided.

ARTICLE 12. - Tan SUPERINTENDENT AND Orrrcaas or THE Rm-can

School. AND THEIR Durms.

§5, c. 1e4.1~90. § 8575. Oficers of the reform school. The oflicers of the

*"'“" reform school shall be, one superintendent who shall be its general

superintendent and secretary of the board of trustees, and one matron

and such teachers and assistants as may be deemed necessary.

§5,C. u§4.1~90. § 8576. Appointment ofsuperintendent. Other oficers.

*"“‘l' The board of trustees shall appoint the superintendent and may

remove him at any time. The term of oflice of the superintendent.

unless sooner removed by the board of trustees, shall be two years

and until his successor is appointed and qualified. All other oflicers

and employees shall be appointed by the superintendent, subject to
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the approval of the board of trustees, and shall hold office during

the pleasure of the superintendent.

§ 8577. Superintendent, how to qualify. Subordinates.

The superintendent shall before entering upon the duties of his

appointment, execute a bond, jointly and severally, with two or more

sureties, to be approved by the board of trustees, in the penal sum of

ten thousand dollars, to the state of North Dakota, and conditioned

to the effect that he will faithfully and impartially perform the duties

imposed upon him by such appointment and according to law, and

that he will at all times, faithfully account for all moneys and prop

erty that shall come to his hands or under his control by virtue of his

office or under color thereof, and shall also take and subscribe an

oath, to be indorsed upon said bond or appended thereto, that he will

support the constitution of the United States, the constitution of the

state of North Dakota, and faithfully and impartially discharge the

duties of his appointment according to law and to the best of his

ability, and such bond and oath shall be filed and retained in the office

of the state treasurer. And each of the other officers, teachers and

employees shall, before enterin upon the duties of his appointment.

take and subscribe an oath of his import and such oath shall be filed

with and retained by the superintendent. The board of trustees may

require the'superintendent to execute and file a new and additional

bond, with other and satisfactory sureties, in a larger sum than that

specified above whenever in its judgment it may be deemed necessary.

§ 8578. Salary of superintendent. Employees. The

superintendent shall receive a salary to be fixed by the board of trus

tees. but not to exceed two thousand dollars per annum, and all other

officers and employees such amounts as the board of trustees may,

from time to time determine and establish.

§ 85,79. Duties of superintendent. Records. The super

intendent shall, under the direction of the board of trustees, have the

charge, custody and control of such reform school and the persons

committed thereto or detained thereat together with all the lands,

buildings, furniture and tools, implements, stock and provisions and

every other species of property pertaining thereto or within the pre

cincts thereof, and shall superintend and be responsible for the

police of such reform school and the overnment, discipline, instruc

tion and control of the inmates; he shall keep and preserve accurate

records of all the meetings of the board of trustees; he may make

such rules and regulations for the admission of visitors, including a

gate fee for their admission as may be deemed necessary, subject to

the approval of the board of trustees, and may designate days for the

admission of visitors and limit them to not less than two in each

week. ' Such superintendent shall be his own clerk and keep a correct

record of all transactions of A his ofiice and a correct account of all his

doings; he shall keep a daily journal of the proceedings of the school

in which he shall note all infractions of the rules and regulations

thereof by any officer, teacher or employee and shall enter in such

journal a memorandum of every complaint made by an inmate, of

cruel and unjust treatment by any oflicer or other person, or a want of

proper clothing or food, and also any infraction of the rules and reg

ulations of the school by any of the inmates, naming him, and spec

fying the offense and the punishment, if any, inflicted therefor, and

said journal and memorandum shall be laid before the board of trus

tees at every meeting.

5! 9, c. 164, 1890.

am‘d.

§ 9. c. 164, 1890.

am'd.

1493



§§ 8580-8583 CRIMINAL PROCEDURE. Penitentiary and

§ 5,¢.1q4.1s9o. § 8680. Duties of subordinates. Teachers. All oflicers,
am d‘ teachers and persons employed about the reform school shall perform

such duties in the oversight and charge thereof, the use and care of

the property belonging thereto, and the custody, government, instruc

tion, discipline and employment of the inmates as shall be required

of them by the superintendent in conformity to law and the rules

and regulations of the school.

ARTICLE 13.—COMMITMEN'_I‘S TO THE Rsroau SCHOOL.

§10,c.1§4.1890. § 8681. Who may be sent to reform school. District

‘““ ‘L court. Procedure. VVhenever any person under the age of eighteen

years, shall, in any district court of this state, be found guilty of

a crime or public offense other than murder, such court may, if in its

judgment, the accused is a proper subject therefor. instead of enter

ing judgment against such person, direct by an order to be entered

in the minutes of the court, that such person be committed to the

state reform school for the remainder of such person’s minority.

§11.c.1§4,1s90. § 8582. When convicted before inferior court. Proced

‘““ ‘L ure. VVhenever any person under the age of eighteen years shall be

convicted of any crime or public offense before a justice of the peace

or court other than a district court of the state, or of bein a disor

derly person, such justice of the peace or other court, must orthwith

send such person together with all the papers relating to the charge

on file in his oflice, and a certified transcript of his docket entries in

the action, under the charge of some peace oflicer, to the judge of the

district court of the county. The judge shall thereupon issue an

order to the parent or uardian of the accused, or to such person as

may have had him in c arge, or with whom he last resided, or to some

person nearly related to him, if known or if there is no such_ person

known, then to some person to be designated in the order to act as

guardian for the accused for the time being, requiring such parent or

other person to appear at a time and place stated in such order end

show cause why the accused should not be committed to the reform

school. Such order shall be served forthwith by the sheriff or other

oflicer by delivering to and leaving with the person therein designated

. to be served, personally, a true copy of the same, or by leavin such

copy with some person of full age at the residence or place 0 busi

ness of such person, and the original order immediately returned to

the judge issuing it with the oflicer’s doings indorsed thereon showing

the time and manner of service. At the time and place mentioned in

such order, or at such other time and place as the judge may direct. if

the person designated in the order appears, in his presence,or if such

person does not appear, in the presence of some other suitable person to

be then appointed by the judge to act on behalf of the accused. the

judge must proceed to hear such evidence regarding the question as

may be produced or deemed necessary, including any voluntary state

ment of the accused, and if from such evidence and hearing such

judge becomes satisfied that the accused ought to be committed to the

reform school he may so order and issue his warrant accordingly.

§16,c.1£§4.1.\$l). § 8583. Incorrigible child. Complaint. Procedure. When

*“”"' ever a parent or guardian of any person under the age of eighteen

years, makes a written complaint, verified by liis afidavit, to the judge

of the district court of the county, particularly setting forth the facts

and showing that his child or ward under eighteen years of age is
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habitually vagrant, disorderly or incorrigible, such judge must issue

an order to any peace officer of the county commanding such oflicer

forthwith to bring such child or ward before him at such time and

place as may be specified in such order, and such officer shall forth

with execiite and return such order accordingly. Upon the return of

such order the judge shall examine into the charge and hear such

testimony in regard thereto as he may deem necessary, including the

voluntary statement of the accused, and if in his judgment the accused

is a proper subject to be committed to the reform school, he shall so

order and make an entry thereof upon such complaint and thereupon

with the consent of such parent or uardian indorsed thereon, issue

his warrant accordingly; provided, t at such judge may in his dis

cretion, require such parent or guardian to give security by an under

taking witli or without sureties in the penal sum of one thousand

dollars, to the state of North Dakota, for the payment of the expenses

incurred upon the complaint and the -commitment and maintenance

of such child or ward at such reform school, but not exceeding two

dollars per week.

§ 8584. Contents of order of commitment. Every order of

commitment to the reform school made under any of the provisions

of this article shall specify the date as near as may be at which the

accused will attain majority, to be ascertained by the court or judge,

and the date so ascertained and specified shall be conclusive for all

purposes connected with such reform school. The judge shall cause

to be transmitted to the superintendent with each person committed

to the reform school, a statement of the nature of the complaint or

charges together with such other particulars concerning the accused

as he may be ‘able to ascertain and deem necessary.

§ 8685. Execution of order. Return. Fees. A copy of

the order entered in the minutes of the court as provided in section

8581, and certified by the clerk of the court under the seal of the

court, or, the warrant provided for in section 8582 or 8583 of this

article, shall be sufficient to authorize the oflicer executing it to com

mit the person therein named to the superintendent of the reform

school within the same, and a copy of either attested by such oflicer

and left with and retained by such superintendent shall be sufficient

to authorize such superintendent to retain, control and employ such

person within such reform school, its grounds and precincts until the

expiration of the time specified therein. It shall be the duty of the

ofiicer executing any such order or warrant to deliver the person

named therein to such superintendent at such school together with a

copy of the order or warrant under which he is acting and to take

such superintendent’s receipt for such person, indorsed on the original

order or warrant and to return such order or warrant with his doings

indorsed thereon to the clerk of the court of the county in which the

order was made or warrant issued, and such clerk shall file and retain

the same in his office with the other papers in the case. The fees of

any officer performing any service under the provisions of this article

shall in all respects be the same as for like services in criminal

actions. _

§ 8586. Papers, where filed. Return to magistrate. In

the cases provided for in section 8582 of this article if the accused is

committed to the reform school, and in all cases provided for in sec

tion 8583 of this article, all the papers shall be filed with the clerk of

the court of the proper county, but in the cases provided for in sec

§14, c. 164. 1590.

am’d.

§15. c. 164. 1890.

ani’d.

1495



§§ ass?-sac» CRIMINAL PROCEDURE. Penitentiary and

§18, c. 164. It-90.

am ‘(l.

§ 19, c. 161. 1390.

am ‘ml. ~

§21, 0. I64. 1590.

am’d.

§ 50. 0. ii), Sp.

18$‘).

am’<l.

tion 8582 of this article, if the accused is not committed to the reform

school, or if the accused appeals from the judgment of conviction,

such accused, with all the papers in the case must be remanded to the

custody of the oflicer to be returned to the magistrate before whom

the conviction was had to be dealt with according to law.

§ 8587. Discharge for good conduct. Refractory inmates.

The board of trustees of the reform school may at any time ‘after one

year’s detention of any person therein, upon satisfactory evidence of

reformation and as a reward for good conduct and dili ence in study,

discharge any inmate therefrom, but if such inmate as no parent,

guardian or other person to whom to return, such board shall first

arrange for and procure some suitable person to receive, employ and

care for the person so discharged without charge to the state. If any

person convicted of a felony and committed to such school shall be

or become incorrigible and manifestly and persistentl dangerous to

the good order, government and welfare of such schoo or the inmates

thereof, the board of trustees must order such person returned and

delivered to the parent or guardian or to the jailer of the county from

which committed, as the case may be, and the proceedings against

such person shall thereafter be resumed and continued as though no

order or warrant of commitment to the reform school had been made.

§ 8588. Aiding inmates to escape. Penalty. Every per

son who unlawfully aids or assists any person committed to the state

reform school in escaping or attempting to escape therefrom or from

any oflicer thereof or knowingly conceals such person after so escap

ing, is guilty of a misdemeanor.

§ 8589. Pay of trustees suspended. No commitments

until proclamation. Until such time as the legislative assembly

shall, by law, make provision for the purchase or other acquisition

of sufficient ground for the state reform school and the erection of

buildings thereon for the use of such school, neither the board of

trustees provided therefor in this chapter, or any trustee, nor any

other person on account of said school shall receive or be paid for any

services rendered or material or other thing furnished in regard

thereto; nor shall any person.be by order or warrant, or otherwise,

committed thereto b any court or judge of this state, until the ov

ernor by public proc amation declares such school open therefor, ut.

until the governor makes such proclamation such juvenile offenders

against the laws of this state as may be convicted of any crime or

public offense in a district court of this state, may be committed to

and confined in the reform school at Plankinton, South Dakota, or a

reform school in any other state with which this state may contract,

in the manner provided in the law governing said-school.

ARTICLE 14.—INSANE Ixmarns.

§ 8590. Insane inmate of penitentiary or reform schoo].

\Vl1enever it shall appear to the satisfaction of the govemor by the

representations of the warden of the penitentiary or the superintend

ent of the reform school and the board of trustees of the institution

under its charge, that any person confined therein has become insane

during such confinement, and is still insane, it shall be the duty of

the governor to make inquiry in regard thereto, and if he shall deter

mine that such person has become and is insane, he shall order and

direct that such person be taken from such institution and confined
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and treated in the state hospital for the insane, and that upon his

recovery from such insanity, if before the expiration of the term for

which he is committed, he be returned to such institution; and it

shall be the duty of the warden or superintendent, as the case may

be, to deliver such insane -person to the superintendent of such hos

pital within the same, and said superintendent to receive such person

into such hospital upon the presentation of the order of the governor

therefor and in obedience thereto, and the expense of so transferring

any person to the state hospital for the insane and his return shall be

audited by the state auditor and paid, upon his warrant, out of the

state treasury.

§ 8691. Transfer to hospital for the insane. Return. It §-1'><\?;3c- *0. 81>

shall be the duty of the warden or superintendent to deliver to the '"a'm'd.

superintendent of the state hospital for the insane, with the person

so ordered transferred as herein provided, a correct copy of the order

of the governor directing such transfer and of the superintendent of

such hospital to deliver to the warden or superintendent a certificate

acknowledging the receipt of such person and said copy. The orig

inal order of the governor and said certificate shall be retained by the

warden or superintendent and filed in his office at the institution in

his charge. It shall be the duty of the superintendent of such hos

pital to notify the warden or superintendent of the recovery of any

person transferred as herein provided, and of the warden or superin

tendent thereupon, if the term of sentence of such person has not

expired, to return him to the proper custody. If the term of com

mitment of any person so transferred has expired at the time of his

recovery, the warden or superintendent may direct that he be released

from further custody, by the superintendent of said hospital; provided,

that it shall be the duty of the warden or superintendent to provide

any person so released with the same allowance of clothing, money

and transportation to which other persons discharged from the peni

tentiary or reform school, are entitled.

ARTICLE 15.—DECEASE or Inmarns.

§ 8692. Death of inmate of penitentiary or reform

school. Inquest. In case of the death of any person confined in

the penitentiary, or state reform school, it shall be the duty of the

warden or superintendent immediately to notify the coroner of Bur

leigh or Morton county, as the case may be, or when there is no coro

ner or in case of his absence or inability to act, some justice of the

peace of the county, and it shall be the duty of such coroner or

justice of peace so notified, as the case may be, immediately to take

possession of the body of said deceased and remove the same from

the penitentiary or reform school and said body retain for at least

twenty-four hours, and to hold an inquest thereon and inquire care

fully into the cause of said deceased’s death, in the manner provided

by law in cases of persons supposed to have died by unlawful means:

but no otiicer or employee of the penitentiary or reform school shall

be placed or permitted to serve on the jury at said inquest.

§ 8593. Inquest open to all persons. The inquest herein.

provided for shall be open to all persons who may wish to attend the

same, under such rules and regulations as the ofiicer holdin the same

may establish for the orderly conduct of the business. Afil persons

may be excluded from the presence of the body of the deceased
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whenever there is danger of contractin

disease and all spectators may be exclu ed from the room where _ said

inquest is being held while any ofiicer, employee or inmate of the

institution is being examined. .

§ 8594. Who may -be required to testify. Procedure.

The officer holding such inquest may require any inmate of the

penitentiary or reform school to testify at said inquest, and it shall

be the duty of the warden or superintendent to produce before such

inquest any inmate of the penitentiary or reform school so required

to testify, upon the written request of the oficer holding said inquest.

Any such inmate shall be accompanied by such ofiicer or oflicers as

the warden or superintendent may designate, and as may be necessary

to prevent his escape, and when no lon er required before said

inquest, must be V immediately returned. he, testimony of each

witness taken at said in nest shall be reduced to writing under the

order of the officer ho ding such inquest, and subscribed by the

witness. The proceedings of the jury shall be as provided in other

cases of inquest held by the coroner. '

5 8595. Return of inquest. Burial of body. The ofiicer

holding such inquest shall, within ten days after its conclusion.

return the inquisition of the jury, the written testimony of the

witnesses, and a list of the witnesses who testified to material matter

at such inquest, to the clerk of the district court of said Burlei h or

Morton county, as the case may be, and it shall be the duty 0?said

clerk to file and retain the same in his oflice as a public record. It

shall be the duty of the officer holding such inquest to cause the body

of the deceased to be decentl buried, or delivered to the relatives or

friends of such deceased if y them demanded within twenty-four

hoursl after the receipt of such body by him, or at any time before its

buria . _

§ 8596. Expenses. Duty of state auditor. Payment.

The ofiicer holding such inquest shall make an itemized statement

and report in detail of the expenses of such inquest specifying to

whom, and for what fees, services or supplies payable and the same

verify by his oath, but in no case shall the expense of the burial of

said body, exclusive of the fees allowed by law to officers, jurors,

physicians and witnesses, exceed the sum of forty dollars; and the

state auditor shall audit all claims for any such inquest when presented

as herein provided, and draw his separate warrants upon the state

treasurer for the amount allowed to each person named in such state

ment and report, and said warrants shall be paid out of the state

treasury. The fees of the officer holding said inquest and of the

jurors, physicians and witnesses, shall be the same as in other cases

of inquests, provided that no officer of the penitentiary or of the

reform school nor inmate thereof, shall be entitled to fees or other

allowance on account of any services rendered at said inquest.

§ 8597. Eifects of deceased. Sale. Money received. It

shall be the duty of the warden or superintendent within ten days

after the decease of any person confined in the penitentiary or reform

school, to report in writing to the state treasurer the money and

effects in his hands belonging to the deceased, and with said report

to transmit to the state treasurer any such money. The state treasurer

shall receive such report and money and execute and give to the

warden or superintendent a receipt therefor. The state treasurer

may require the warden or superintendent to sell the effects of the

or spreading a contagious
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deceased in his hands and direct the manner of said sale or, in his

discretion, that the warden or superintendent deliver said effects to

the legal representatives of the deceased, and it shall be the duty of

such oflicer to carry out the requirements and directions of the state

treasurer in that re ard. If said effects are sold, all moneys received

therefor shall be de ivered to the state treasurer as herein provided

for the money of the deceased. The state treasurer shall place all

money received on account of any such deceased person, to the

credit of the state. If said money is claimed within six years by the

legal representatives of the deceased, the state treasurer must pay it

to them after deducting the expenses of the inquest upon and the

burial of the body of the deceased.

\

C H A PTER 18.

COUNTY JAILS.

§ 8698. Judges of district courts, shall prescribe rules

for jails. The judges of the district courts of the several judicial

districts of this state. shall from time to time, as they may deem

necessary, prescribe in writin , rules for the regulation and govem

ment of the jails in the severa counties within their respective dis

tricts, upon the followin subjects:

1. The cleanliness 0 the inmates.

2. The classification of the inmates in regard to sex, age, and

crime, and also persons insane, idiots and lunatics.

3. Beds and clothing.

. Warmin , lighting and ventilation of the jail.

The emfioyment of medical and surgical aid when necessary.

Employment, temperance and instruction of the inmates.

. The supplying of each inmate with a bible.

8. The intercourse between inmates and their counsel and other

persons.

_ 19. The punishment of inmates for violation of the rules of the

ja1 .

10. Such other regulations as said judges may deem necessary to

promote the welfare of said inmates; provided, that such rules shall

not be contrary to the laws of the state.

§ 8699. Rules printed. I-Iow disposed of. The said judges

shall, as soon as practicable, cause a copy of said rules to be delivered

to the county commissioners in the several counties in their respec

tive judicial districts; and it shall be the duty of said commissioners.

forthwith to cause the same to be printed, and to fumish the sheritf

of their county with a copy of said rules, for each and every room or

cell of said jail, and also to forward a copy of said rules to the secre

tary of state, who may file away and preserve the same.

§ 8600. Sheriff to post rules. The sheriff shall, on the receipt

of said rules, cause a copy thereof to be posted up and continued in

some conspicuous place and in each and every room or cell of said

jall.

4

-5.

6.

7

§ 612. (‘. Cr. P.

§ 1513. C. Cr. P.

an1‘d.

§ 614. (‘.Ur. I’.
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§ 615. C. Cr. I’.

Q 616. C. Cl‘. I’.

§ 617, C. Cl‘. P.

am‘d.

§ 618. C. Cr. 1'.

am'<l.

‘$19. C. Cr. I’.

am‘d.

§ 8601. Judges may amend rules. The judges aforesaid

-may, from time to time, as they may deem necessary, revise, alter or

amend said rules, and such revised rules shall be printed and dis

posed of by said commissioners and sheriff in the same manner as is

directed by sections 8599 and 8600 of this chapter.

§ 8602. Sheriff to have charge of the jail. The sheriff, or,

in case of his death, removal or disability, the person by law ap

pointed to_supply his place, shall have charge of the county jail of

his proper county, and of all persons by law confined therein, and

such sheriff or other officer is hereby required to conform in all

respects, to the rules and directions of said district judge above speci

fied, or which may, from time to time, by said judge be made and

communicated to him by said commissioners. '

§ 8603. Sheriif shall keep jail register. Contents. The

sheriff or other oflicers performing the duties of sheriff of each county

of this state, shall procure, at the expense of the proper county, a

suitable book, to be called the jail register. in which the said sheriff,

by himself or his jailer, shall enter:

1. The name, age, sex, abode and nativity of each person commit

ted to the jail, with the date and cause of his commitment.

2. By what authority committed, and if committed for a criminal

offense, a description of his person.

3. The date and manner of his discharge and by what authority,

and if any inmate escapes, particularly, the time and manner of such

escape.

4. What sickness or disease has occurred, if any, in the jail during

the year, and, if known, what were the causes thereof.

5. Whether any, or what labor has been performed by the inmates

and the value thereof. -

ti. The practice observed during the year of whitewashing and

cleansing the occupied cells or apartments, and the time or seasons of

so doin .

7. fine habits of the inmates as to personal cleanliness, diet and

order.

8. The means fumished or permitted to inmates for literary, moral

and religious instruction, and for labor.

9. All other matters required by the rules, or in the discretion of

the sheriff deemed proper; the said sheriff or other ofliccrs perform

ing the duties of sheriff, shall carefully keep and preserve such jail

register, in the oflice of the jailer of his proper count , and at the

9Xpl§i.'|Zl0l1 of his term of oflice shall deliver the same to is successor

111 o ce.

§ 8604. Sherifi‘ shall make jail report. The sheriff or other

oflicer performing the duties of sheriff, shall on or before the first

Monday of November in each year, make out in writing from the jail

register, a jail report in -triplicate, one copy of which report he shall

forthwith file in the oflice of the clerk of the district court of his

county, one copy with the county auditor of_ his county, for the use

of the commissioners thereof, and one copy of such report he shall

transmit to the governor of the state, and it shall be the duty of the

governor to communicate the reports of the several sheriffs of this

state to the legislative assembly, on or before the tenth day of each

of its sessions.

§ 8605. Charge to grand jury regarding jails. It shall

be the duty of the district court to give this chapter in charge of the
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grand jury at each term of said court at which a grand jury is impan

eled and bring before them all rules, plans or regulations established

by the district judge relating to the jail of the county and prison

discipline which shall then be in force.

§ 8606. Duty of grand jury to visit jail and report. The

nd jury of each county in this state shall, once at each term of the

istrict court, while in attendance, visit the jail, examine its state and

condition, examine and inquire into the discipline and treatment of

prisoners, their habits, diet and accommodations, and it shall be their

duty to report to said court, in writing, whether the rules of the said

district judge have been faithfully kept and observed, or whether any

of the provisions of this act have been violated. It shall also be the

duty of the county commissioners of each county in this state to visit

the jail of their county once during each of their regular meetings of

each year.

§ 8607. Duty of county board regarding jails. It shall

be the duty of ' the county commissioners, at the expense of their

respective counties, to provide suitable means for warming the jail

and its cells or apartments, beds and bedding, night buckets and such

other permanent fixtures and repairs as may be prescribed by the

district judge; said commissioners shall also have power to appoint a

physician to the jail, when they may deem it necessary, and pay him

such annual or other salary as they may think reasonable and proper,

which salary shall be drawn out of the county treasury; and said

medical otficer, or any physician or surgeon who may be employed in

the jail, shall make a report in writing whenever required by said

commissioners, district judge or grand jury.

§ 8608. Sherifi‘ to provide board and necessaries. It

shall be the duty of the sheriff of each county to provide fuel, bed

clothing, washing, nursing when required, and board generally, and

all necessaries for the comfort and welfare of said prisoners, as the

said judge by his said rules shall designate for all persons confined by

law, and he shall be allowed such reasonable compensation for services

required by the provisions of this chapter, as may be prescribed by

the county commissioners of their respective counties; provided, that

the county commissioners at the expense of their county may arrange

for the detention of any prisoner of their county in the jail of some

other county, whenever in their judgment such detention would be

less expensive than his detention in their county.

§ 8609. Duty of sherifl to visit jail monthly. The sheriff

shall visit the jail in person, and examine into the condition of each

prisoner at least once each month, and once during each term of the

district court; and it is hereby made his duty to cause all the cells and

rooms used for the confinement of prisoners to be thoroughly white

washed at least three times in each year.

§ 8610. Jailer must be deputy sheriff. The jailer or keeper

of the jail shall, unless the sheriff elects to act as jailer in person, be

a deputy appointed by the sheriff, and such jailer shall take the nec

essary oaths before entering upon the duties of his otlice; provided,

the sheriff shall in all cases be liable for the negligence and miscon

duct of the jailer as of other deputies.

§ 861 1. Sherifi‘. Jailer. Neglect of duty If the sherifi’

or jailer having in charge any county jail, shall neglect or refuse to

conform to the rules and regulations established b_v the judge, or to

any other duty required of him by this chapter, he shall on conviction

g 020. c. Cr. P.

§ 621. C. Cr. P.

§ 622. C. Cr. P.

am ‘cl.

§ 623. C. Cr. l’.

§ 624, 0. Cr. 1'.

5 625. C. Cr. I’.

am‘1l.
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' g szs. c. Cr. P.

am‘(l.

§ 630, C. Cr. P.

am‘d.

§ I331. C. CI’. l’.

am’d.

thereof in a criminal action prosecuted under the provisions of this

code as other criminal actions, for each case of such failure or neglect

of duty as aforesaid, be ‘punished by a fine of not less than ten nor

more than one hundred dollars.

C H A P T E R l 9 .

PRISONS AND IMPRISONMENT FOR OFFENSES.

§ 8612. Common jails established as prisons. The com

mon jails now erected or which shall hereafter be erected in the sev

eral counties in this state shall be used as prisons: '

1. For the detention of persons charged with offenses, and duly

committed for trial.

2. For the detention of persons who may be duly committed, to

secure their attendance as witnesses on the trial of any criminal

cause.

3. For the confinement of persons pursuant to a sentence, upon a

conviction for an offense, and of all other persons duly committed for

any cause authorized by law.

4. For the confinement of persons who may -be sentenced to

imprisonment in the penitentiary, until a suitable prison shall be

provided.

- § 8613. Commitment when no jail in county. Whenever

there is no jail erected in any county, every judicial or executive

oflicer of such county who shall have power to order, sentence or

deliver any person to the county jail, may order, sentence or deliver

such person to the jail of any adjoining county; and the jailer of any

such adjoiiiing county shall receive and keep such prisoner in the

same manner as if he had been ordered, sentenced or delivered to him

by any oflicer or court of his own county. The county from which

such prisoner was taken shall pay all the expenses of keeping and

maintaining him in said jail.

§ 8614. County commissioners are jail inspectors. The

county commissioners of the respective counties of this state shall be

inspectors of the jails in their several counties and shall visit them

at least once in each year, and shall examine fully into the condition

of such jail, as to health, cleanliness and discipline: and the keeper

thereof shall lay before them the jail register required to be kept b_v

the provisions of section 8603 of this code; and if it shall appear to

such inspectors that any of the provisions of law have been violated

or neglected, they shall forthwith give notice to the state’s attorney

of the county and to the jud e of the district court.

§ 8615. No liquor shafil be allowed prisoners. No sheriff,

jailer or keeper of any jail, shall, under any pretense, give, sell or

deliver to any person confined therein for any cause whatever, any

spirituous liquor, or any mixed liquor, part of which is spirituous, or

any wine, cider or strong beer, unless a physician certifies in writing

that the health of such person requires it, in which case he may be

allowed the quantity prescribed and no more. And no sheriff, jailer
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or keeper as aforesaid, shall put up or keep in the same room. cell or

apartment, male and female inmates together.

§ 8616. Penalty. Sherifi‘ violating last section. If any

sheriff, jailer or keeper of any prison, shall sell or deliver to any

prisoner in his custody, or shall willingly or negligently suffer any

such prisoner to have any liquor, prohibited in section 8615 of this

chapter, or shall place or keep together prisoners of different sexes

contrary to the provisions of said section 8615 he shall in each case

forfeit and pay for the first offense the sum of twenty-five dollars,

and such ofiicer shall, on a second conviction, be further sentenced to

be incapable of holding the oflice of sheriff, deputy sherifl’, jailer or

keeper of any prison, for the term of five years. '

§ 8617. Penalty. Other person violating said section.

If any person, other than is mentioned in the preceding section, shall

sell or deliver to any person committed for any- cause whatever, any

liquor prohibited in this chapter, or shall have in his possession, in

the precincts of any prison, any such liquor, with intent to carry or

deliver the same to any prisoner confined therein, he shall be pun

ished by fine not exceeding fifteen dollars.

§ 8618. Ja.i1er’s duty to keep jail clean. The keeper of such

-prison shall see that the same is constantly kept in a cleanly and

healthful condition, and shall see that strict attention is constantly

paid in the personal cleanliness of all the prisoners in his custody, as

far as may be, and shall cause the shirt of each prisoner to be washed

at least once in each week; each prisoner shall be furnished daily

with as much clean water as he shall have occasion for. either for

drink or for the purpose of personal cleanliness, and with a clean towel

once a week, and shall be served three times each day with whole

some food, which shall be well cooked and in sufficient quantity.

§ 8619. Bible shall be furnished each inmate. The keeper

of each prison shall provide, at the expense of the county, for each

prisoner under his charge who may be able and desirous to read, a

copy of the bible or new testament, to be used by such prisoner at

proper seasons durin his confinement, and any ministerof the gospel,

disposed to aid in regarming the prisoners and instructing them in

their moral and religious duties, shall have access to them at season

able and proper times. '

§ 8620. Sherifi‘ shall furnish court with copy of jail reg

ister. At the openin of each term of the district court within his

county, the sheriff sha l return a copy of the entries in his jail regis

ter made since the last preceding term under his hand to the judge

holdin said court, and if any sheriff shall neglect or refuse so to do,

he sha be punished by fine not exceeding three hundred dollars.

§ 8621. I-Iow jails shall be constructed. In the jails

erected or which shall be hereafter erected in this state, there shall be

provided sufiicient and convenient apartments for confining prisoners

not criminal, separate from felons and other criminals, and also for

colnfining persons of different sexes, separate and apart from each

ot er.

§ 8622. Imprisonment at hard labor. Whenever any per

son shall be confined in any jail pursuant to the sentence of any

court, if such sentence or any part thereof shall be that he be con

fined at hard labor, the sheriff of the county in which such person

shall be confined shall furnish such convict with suitable tools and

materials to work with, if, in the opinion of the said sherifl’, the said

§ 632, C. Cl‘. P.

§ 633. C. Cr. P.

§ 634, C. Cr. P.

§ 635. C. Cr. P.

§ 1531. C. Cr. P.

am'd.

§ 63*‘, C. Cl‘. 1’.
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§4, 0. 36, 1579.

O

§ 5, 6. 36. l\T9.

§ 6, C. 36. 1‘~79.
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convict can be profitably employed either in the jail or yard thereof.

and the expense of said tools and materials shall be defrayed by the

county in which said convict shall be confined, and said county shall

be entitled to his earnings. And the said sheriff, if in his opinion

the said convict can be more profitably employed outside of said jail

or yard, either for the county or for any municipality in said county.

it shall be his duty so to employ said convict either in work on public

streets or highways or otherwise, and in so doing he shall take all

necessary precautions to prevent said convict's escape, by ball and

chain or otherwise, and fifty per cent of the profits of such employ

ment, after paying all expenses incident thereto, may be retained by

said sheriff as his fees therefor, the balance to be paid into the treas

ury of the proper county to the credit of the general fund: and when

a convict is imprisoned in the county jail for nonpayment of a fine

he may be employed by said sheriff as provided in this chapter; and

in case any convict employed outside of the jail yard shall escape, he

shall be deemed to have escaped from the jail proper.

§ 8623. Court may sentence to hard labor. Any court.

justice of the peace, police court or police magistrate, in cases when

such courts have jurisdiction under the laws of this state, or as pro

vided by the ordinances or charter of any incorporated town or city

in the state, shall have full power and authority to sentence such

convict to hard labor as provided in this chapter.

§ 8624. When marshal shall superintend labor. when

the imprisonment is pursuant to the judgment of any court, police

court, police magistrate of an incorporated city or town for the viola

tion of any ordinance, by-law or other regulation, the marshal or other

oflicer acting as such shall superintend the performance of the labor

herein contemplated, and shall furnish the tools and materials, if

necessary, at the expense of the city or town requiring the labor, and

such city or town shall be entitled to the eamings of its convicts.

§ 8625. For what oflicer may punish convict. The ofiicer

having char e of any convict for the purpose specified in this chapter

may use suc means as, and no more than are necessary to prevent

escape, and if any convict attempts to escape either while going from

or returning to the jail, or while at labor or at any time, or if he

refuses to labor, the ofiicer having him in charge, after due inquiry,

may, to secure such person or to cause him to labor, use the means

authorized b section 8629; provided, such punishment for refusal to

work shall all be inflicted within the jail or jail inclosure, and shall

not be considered as any part of the time for which the prisoner is

sentenced.

§ 8626. Credit for each day’s labor. For every day's labor

performed by any convict under the provisions of this chapter, there

shall be credited on any judgment for fine and costs against him the

sum of two dollars.

8627. Cruel. treatment by oficer.

o cer or other person treats any prisoner in a cruel or inhuman

manner, he shall be punished by a fine not exceeding one thousand

dollars, or by imprisonment in the county jail not exceeding twelve

months, or by both such fine and imprisonment.

§ 8628. Annoyance prohibited. Penalty. The oflicer hav

ing such prisoner in charge shall protect him from insult and annoy

ance and communication with others while at labor and in going to

and returning from the same, and he may use such means as are

Penalty. If any
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necessary and proper therefor; and any person persisting in insulting

and annoying or communicating with an prisoner after being first

commanded by such oflioer to desist, sha l be punished by a fine not

exceeding ten dollars, or by imprisonment not exceeding three days.

§ 8629. Punishment for disorderly conduct. If any person

confined in any jail upon a conviction or charge of any offense is

refractory or disorderly, or if he willfully destroys or injures any

article of bedding or other furniture, door or window- or any other

part of such prison. the sheriff of the county after due inquiry, may
chain and secure sue-lh person, or cause him to be kept in solitary con

finement not more than three days for any one otfense; and during

such solitary confinement he may be fed with bread and water only,

unless other food is necessary for the preservation of his health.

§ 8630. Escaping from penitentiary. Punishment. Any

person committed to the penitentiary who shall escape from or break

said penitentiary with intent to escape therefrom, or who shall attempt

by force or violence or in any other manner to escape from said prison,

whether such escape is etfected or not, shall, upon conviction thereof,

be punished by imprisonment in said prison for a term not exceeding

double the term for which he or she was so sentenced, to commence

from and after the expiration of his or her former sentence.

§ 8631. Escaping from jail. Punishment. If any person

who is imprisoned pursuant to a sentence of imprisonment in the

county jail, or any person who shall be committed for the purpose of

detaining him for trial for any offense not capital, shall break prison

and escape, he shall be imprisoned in the county jail for the term of

six months. ‘

§ 8632. Same. Committed for capital oifense. If any

person who is committed to prison for the purpose of detaining him

for trial for a capital otfense, shall break prison and escape, he shall

be imprisoned in the penitentiary for the term of two years.

§ 8633. Prisoners in case of fire. If any prison or any

building thereto, shall be on fire and the prisoners shall be exposed

to danger by such fire, the keeper may remove such prisoners to a

place of safety, and there confine them so long as may be necessary

to avoid such danger, and such removal and confinement shall not be

deemed an escape of such prisoners.

§ 8634. Indigent person held for flne and costs. When

any poor convict shall have been confined in any prison for the space

of six months, for the nonpayment of fine and costs only or either of

them, the sheriff of the county in which such person shall be impris

oned shall make a report thereof to any two justices of the peace for

such county; if required by such justices, the said keeper shall bring

such convict before them, either at the prison or at such other con

venient place thereto as they shall direct; the said justices shall pro

ceed to inquire into the truth of said report, and if they shall be satis

fied that such report is true and the convict has not had since his

conviction any estate, real or personal, with which he could have paid

the sum for the nonpayment of which he was committed, they shall

make a certificate thereof to the sheriff of the county, and direct him

to discharge such convict from prison, and the sheriff shall forthwith

dischar e him.

§ 86%5. Sherifi‘ to receive and hold United States pris

oners. All sheriffs, jailers, prison keepers, and their and each and

every of all their deputies,‘within this state, to whom any person or

§ 8. (‘. 36. 1879.

§ 1. 1:. 89. 1883.

nm‘<l.

§ 614. C. Cr. P.

anfd.

§ Ill-'). U. Cr. I’.

am'vl.

§ 646. (‘. Cl’. I’.

§ 647. C. Cr. I’.

§ 618. C. (‘r. l'.
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§ 649, C. Cr. l’.
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am’(l.
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am’d.
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persons shall be sent or committed, by virtue of 1e l process issued

by or under the authority of the United States, sha I be and they are

hereby enjoined and required to receive such persons into custody.

and to keep them safely until they are discharged by due course of

the laws of the United States; and all such sheriffs, jailers. prison

keepers and their deputies, offending in the premises, shall be liable

to the same pains and penalties, and the parties aggrieved shall be

entitled to the same remedies against them or any of them, as if such

prisoners had been committed to their custody by virtue of legal pro

cess issued under the authority of this state.

§ 8636. United States liable for expenses. The United

States shall be liable to pay for the support and keeping of said pris

oners the same charges and allowances as are allowed for the support

and keeping of prisoners committed under authority of this state.

§ 8637. Jailers must report to United States courts. Be

fore every stated term of the United States court to be held within

this state, the said sheriffs, jailers and prison keepers shall make out,

under oath, a calendar of prisoners in their custody under the author

ity of the United States, with the date of their commitment, by whom

committed and for what offense, and transmit the same to the judge

of the district court of the United States for this district; and at the

end of every six months they shall transmit to the United States

marshal of this state, for allowance and payment, their account, if any,

against the United States, for the support and keeping of such pris

oners.

§ 8638. Prison established in every county. There shall

be established and kept in every county, by authority of the board of

county commissioners and at the expense of the county, a prison for

the safe keeping of prisoners lawfully committed.

§ 8639. Grand jury shall examine county jails. At each

term of the district court at which a grand jury is impaneled, said

jury shall make a personal inspection of the condition of the county

jail, as to the sufiiciency of the same for the safe keeping of persons

confined therein, their convenient accommodation and health, and

shall inquire into the manner in which the same has been kept since

the last previous inspection; and the court shall give this duty in

special charge to such grand jury, and it shall be imperative upon the

board of county commissioners to issue the necessary orders, or cause

to be made the necessary repairs, in accordance with the complaint or

recommendation of the grand jury.

§ 8640. Sherifi or his deputy shall keep the jail. The

sheritf of the county by himself or_ deputy, shall keep the jail, and

shall be responsible for the manner in which the same is kept. He

shall keep separate rooms for the sexes, except when the are law

fully married; he shall provide proper meat, drink and fue for pris

oners.

§ 8641. County board to allow charges for keeping pris

oners. VVhenever a prisoner is committed for crime or in any suit

in behalf of the state, the county board shall allow the sheriff his

reasonable charge for supplying such prisoner.

§ 8642. Commitment. Authority of sherifl‘. When a pris

oner is confined by virtue of any process directed to the sheriff and

which shall require to be returned to the court whence it issued, such

sheritf shall keep a copy of the same, together with his returns made

1506



i-{ubeas Corpus. CRIMINAL PROCEDURE. §§ S643-8649

thereon, which copy, ‘duly certified by such sherifl’, shall be prima

facie evidence of his right to retain such prisoner in custody.

§ 8643. Commitments to be indorsed and filed. All instru

ments of every kind or attested copies thereof by which a prisoner is

committed or liberated, shall be regularly indorsed and filed, and

safely kept in a suitable box by such sheriff or by his deputy acting

as a jailer.

§ 8644. Same to be delivered to successor. Such box

with its contents shall be delivered to the successor of the officer hav

ing charge of the prison.

§ 8645. Prisoner sent to jail of another county. When

there is no suflicient prison in any county wherein any criminal

offense shall have been committed, any judge of the district court of

such county upon application of the sheriff, may order any person

charged with a criminal ofl"ense and ordered to be committed to

prison, to be sent to the jail of the county nearest having a suflicient

jail, and the sherifl’ of such nearest county shall, on exhibit of such

judge’s order, receive and keep in custody in the jail of his county,

the prisoner ordered to be committed as aforesaid, at the expense of

the county from which said prisoner was sent, and the said sherifl’

shall, upon the order of the district court or a judge thereof, redeliver

such prisoner when demanded.

§ 8646. Fugitives may be kept in any county jail. Any

county jail may be used for the safe keeping of any fugitivefrom

justice or labor in this state, in accordance with the provisions of any

act of congress, and the jailer shall. in such case, be entitled to

reasonable compensation for the support and custody of such fugitive

‘from the oflicer having him in custody.

§ 8647. Juvenile prisoners. Juvenile prisoners shall be

treated with humanity and in a manner calculated to promote their

reformation; they shall be kept, if the jail will admit of it, in apart

ments separate from those containing more experienced and hardened

criminals; the visits of parents, guardians and friends, who desire to

exert a moral influence over them, shall at all reasonable times be

permitted.

CHAPTER 20.

HABEAS CORPUS.

§ 8648. Personsrestrained mayprosecute thewrit, Every

person imprisoned or restrained of his liberty under any pretense

whatever, may prosecute a writ of habeas corpus to inquire into the

cause of such imprisonment or restraint and thereby (except in the

cases specified in the next section), obtain relief from such imprison

mentor restraint if it is unlawful. -

8649. Who not entitled to relief. The person in whose

be ialf the application is made is not entitled to relief from imprison

ment or restraint under a writ of habeas corpus, if the time during

which such person may be legally detained in custody has not expired,

whenever it appears:

§ 656- C. Cr. 1".

§ 657. C. Cr. I’.

§ 6-"5. C. Cr. P.

§ 659, C. Cl‘. I‘.

§ 660, c. Cr. 1‘.

I

§ 671. C. Cr. I’.

am‘d.
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1. That he is detained in custody by virtue of process issued by

any court or judge of the United States in a case where such court or

judge has exclusive jurisdiction; or,

2. Except as provided in section 8662, that he is detained in cus

tody by virtue of the final order or judgment of any competent court

of criminal jurisdiction or of any process issued upon such order or

judgment. ‘_.g 012. c. Cr. P. § 8660. Application ifor writ. Contents. Verification.

am’\l.

Application for the writ must be made by petition signed either by

the person for whose relief it is intended or by some person in his

behalf, and must specify:

1. That the person in whose behalf the writ is applied for is

imprisoned or restrained of his liberty, the officer or person by whom

he is so confined or restrained, and the place where, naming all the

parties if they are known, or describing them if they are not known.

2. The cause or pretense of such confinement or restraint accord

ing to the knowledge or belief of the party verifying the petition.

3. If the confinement or restraint is by virtue of any warrant,

order or process, a copy thereof shall be annexed, or it shall be

averred that by reason of such person being removed or concealed

before application, a demand of such copy could not be made, or that

such demand was made and the legal fees therefor tendered to the

oflicer or person having such person in custody, and that such copy

was refused.

4. If the imprisonment is alleged to be illegal, the petition shall

state in what the illegality consists.

5. The petition must be verified by the oath or afiirmation of the

person makin the application.

5 ees. c. Cr. P. 8661. y what court application granted. The writ of

“"‘l' _ ha as corpus must be granted:

1. By the supreme court or any judge thereof, upon petition by

or on behalf of any person restrained of his liberty in this state.

\Vhen so issued it may be made returnable before the court or any

judge thereof, or before any district court or judge thereof.

2. B the district courts or a judge thereof, upon petition by or

on behalf of a person restrained of his liberty in their respective dis

tricts. . /

VVhen application is made to the supreme court, or to a judge

thereof, proof by the oath of the person applying or other suflicient

evidence shall be required that the judge of the district court having

jurisdiction by the provisions of subdivision 2 of this section is absent

from his district or has refused to grant such writ, or for some cause

to be specially set forth is incapable of acting, and if such proof is

not produced the application shail be denied.

§ 8652. When court must grant the writ. The court or

judge authorized to grant the writ to whom a petition therefor is pre

sented, must, if it appears that the writ ought to issue, grant the

same without delay, and the writ shall not be denied for any infor

mality in the petition or for any want of matters of substance if the

same can be supplied, and the court or judge to whom application is

made, must point out the matters wanting and direct the manner of

supplying the same.

§ 8653. Direction and form of writ. The writ must be

directed to the person having custody of or restraining the person on

whose behalf the application is made, and must command him to
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have the body of such person before the court or judge before whom

the writ is returnable, immediately, at a place therein specified (or at

some specified time), regard being had to the circumstances and ‘the

distance to be traveled.

Every writ of habeas corpus issued under the provisions of this

chapter shall be substantially in the following form:

State of North Dakota,
County of . . . . . . . . . . . . . . SS’ .

The state of North Dakota to the sherifl’ of . . . . . . . . . . . . . .etc. (or

to _ . . . . . . . . . .

You are hereby commanded to have the body of . . . . . . . . . . . . . .by

you imprisoned_and detained, as it is alleged, together with the time

and cause of such imprisonment and detention, by whatever name

the said . . . . . . . . . . . . .shall be called or charged, before . . . . . . . . . . . .

judge of the district (or supreme) court, (or before the district or

supreme court, as the case may be), at . . . . . . . . . . . . . . (naming the

place) on . . . . . . . . . . . . .. (naming the date) (or immediately upon

the receipt of this writ) to do and receive what shall then and there

be considered concerning the said . . . . . . . . . . . . ..and have you then

and there this writ.

\Vitness, etc.

Such writ must be indorsed “By the habeas corpus act” and if

issued by the court it shall be under the seal of the court; if by the

judge it shall be under his hand.

§ 8654. Manner of serving the writ. Whenever the writ is

directed to the sheriff or other ministerial officer of the court out of

which it is issued, it must be delivered by the clerk or by such per

son as it may be intrusted to, without delay as other writs are

delivered to such sheriff or other ofiicer for service, or it may be left

with the jailer, keeper or other person under such sheritf or other

oflicer in charge of and at the jail or place where the person seeking

the writ may be imprisoned or restrained. If it is directed to any

other person it may be delivered to the sheriff or his deputy and be

by him served upon such person by delivering the same to him with

out delay. If the person to whom the writ is d-irected cannot be

found or refuses admittance to the oflicer or person serving or deliver

ing such writ, it may be served or delivered by leaving it at the resi

dence of the person to whom it is directed, or by aflixing it to some

conspicuous place on the outside either of his dwelling house or of

the place where the party is confined or under restraint. In any case

the court or judge thereof issuing the writ, may at his discretion

authorize any person to serve and deliver it by an entry signed by

him thereon to the following effect: ' “I hereby authorize . . . . . . . . to

serve the within writ,” and service made by such person in the man'

ner designated in this section shall be due and lawful service.

§ 8656. Penalty if oflicer refuses to execute and return

writ. If the person to whom the writ is directed refuses after ser

vice, to obey the same, the court or judge, upon aflidavit stating such

facts. must issue an attachment against such person, directed to the

sheriff or coroner commanding him forthwith to arrest such person

and bring him immediately before such court or judge; and upon

being so brought he must be committed to the jail of the-county

until he makes due return to such writ or is otherwise legally discharged.

The person disobeying such writ shall also forfeit to the person

§ 681. O. Cr. P.

am'd.
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imprisoned or restrained a sum not exceeding five hundred dollars.

and if an officer he shall be incapable of holding or executing his

said oflice.

§ 8666. What the return must set forth.- The person upon

wh<l>{n the writ is served must state in his return, plainly and unequiv

oca y:

1. Whether he has or has not the party in his custody or under

his power or restraint.

2. If he has the party in his custody or power or under his re

straint, he must state the authority and cause of such imprisonment

or restraint.

3. If the party is detained by virtue of any writ, warrant or other

written authority, a copy thereof must be annexed to the return and

the original produced and exhibited to the court or judge on the

hearin of such return.

-1. ff the person upon whom the writ is served had the party in

his custody or power or under his restraint, at any time prior or sub

sequent to the date of the writ of habeas corpus but has transferred

such custody or restraint to another, the retum must state particu

larly to whom, at what time and place, for what cause, and by what

authority, such transfer took place. '

5. The return must be signed by the person making the same,

and, except when such person is a sworn public otficer and makes

such return in his official capacity, it must be verified by his oath or

affirmation.

§ 8667. Party restrained must be brought. Exception.

The person to whom the writ is directed if it is served, must bring

the body of the party in custody or under his restraint, according to

the command of the writ, except in cases specified in the next section.

§ 8668. When party need not be brought. When from

sickness or infirmity of the person directed to be produced he cannot

without danger be brought before the court or judge, the person in

whose power or custody he is, may state that fact in his return to the

writ, verifying the same by affidavit. If the court or judge is satis

fied of the truth of such return and the return to the writ is other

wise suflicient, the court or judge may proceed to decide on such

return and to dispose of the matter as if such party had been pro

duced on the writ, or the hearing thereof may be adjourned until

such party can be produced.

§ 8669. When hearing must be had. The court or judge

be ore whom the writ is returned must, immediately after the return

or with.five days thereafter, proceed to hear and examine the return,

and such other matters as may be_ properly submitted to his consider

ation.

§ 8660. Return may be controverted. Proofs. The

party brought before the court or judge on the return of the writ,

may deny or controvert any of the material facts or matters set forth

in the return, or except to the sufficiency thereof or allege any fact

to show either that the imprisonment or detention is unlawful or that

he is entitled to his discharge. The court or judge must thereupon

proceed in a summary way to hear such proof as may be produced

against such imprisonment or detention, or in favor of the same. and

to dispose of such party as the justice of the case may require. and

has full power and authority to require and compel the attendance

of witnesses, by process of subpoena and attachment, and to do and
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perform all other acts and things necessary to a full and fair hearing

and determination of the case. The court or judge may allow the

return to be amended according to the facts of the case, whenever it

may be deemed necessary. _

§ 8661. When person restrained must be discharged.

If no legal cause is shown for the imprisonment or restraint or for

the continuation thereof, such court or judge must discharge such

party from the custody or restraint under which he is held.

§ 8662. Causes for discharge of person restrained. If it

appears on the return of the writ that the party is in custody by

virtue of process from any court of this state or judge or ofiicer

thereof, such person may be discharged in any of the following cases,

subject to the restrictions of section 8649 of this code:

1. When the jurisdiction of such court or ofiicer has been

exceeded.

2. When the imprisonment was at first lawful, but by some act.

omission or event which has taken place afterward, the party has

become entitled to a discharge.

3. When the process is defective in some matter of substance

required by law rendering such process void.

-1. When the process though regular in form has been issued in a

case not allowed by law.

5. VVhen the person having the custody of the party is not the

person allowed by law to detain him.

6. When the process is not authorized by any order or judgment

of any court nor by any provisions of law.

7. \Vhen a party has been committed on a criminal charge with

out reasonable or probable cause.

8. When the process appears to have been obtained by false pre

tense or bribery.

§ 8663. Informal commitment from justice of the peace. .

If the person is committed to prison, or is in custody of an oflicer on

a criminal charge, by virtue of a warrant of commitment of a justice

of the peace, such person must not be discharged on the ground of

any mere defect of form in the warrant of commitment.

§ 8664. Procedure when person appears to be guilty.

If it appears to the court or judge, by affidavit or otherwise or upon

inspection of the process or warrant of commitment, and proceedings

as may be shown to the court or jud e, that the party is guilty of a

criminal otfense or ought not to be 'scharged, such court or judge,

although the charge is defectively or not substantially set fortli in

such process or warrant of commitment, must cause the complainant

or other necessary witness to be subpoenaed to attend at such time as

ordered, to testify before the court or judge, and upon the examina

tion he may discharge such party, admit him to bail if the offense is

bailable, or recommit him to custody, as may be just and legal.

§ 8665. Habeas corpus to give bail. Whenever a person is

imprisoned or detained in custody on a criminal charge, for want of

bail, such person is entitled to a writ of habeas corpus for the pur

pose of giving bail, upon averring that fact in his petition, without

alleging that he is illegally confined. Any judge in or out of the

court in which he is authorized to act may take an undertaking of

bail from any person who has been committed on a criminal charge,

when brought before him on a writ of habeas corpus, as in other

§ 673. C. Cr. P.

am’d.
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cases if the offense is bailable, and file the undertaking in the proper

court.

§s1:».c,cr.1>. § 8666. Procedure when person not entitled to dis

“““" charge. If a party brought before the court or judge on the

return of the writ is not entitled to his discharge, and is not admitted

to or bailed when allowable, the court or judge must remand him to

custody, or place him under the restraint from which he was taken, if

the person under whose custody or restraint he was, is legally entitled

thereto.

8667. Prisoner may be ordered to custody of proper

0 cer. In cases where any party is held under illegal restraint or

custody, or any other person entitled to the custody or restraint of

such party, the court or judge may order such party to be committed

to the custody or restraint of such person as is by law entitled thereto.

8668. How person disposed of before judgment. Until

ju gment is given on the retum, the court or judge beforepwhom any

party may be brought on such writ, may commit him to the sheriff

of the county or place him in such care or under such custody as his

age or circumstances may require.

§ 8669. When notice of hearing must be given state’s

attorney. . VVhen it appears that the person in whose behalf a writ

of habeas corpus is issued, is held upon a criminal charge of any

kind, notice of the time and place of the hearing upon the return

must be given to the state’s attorney of the county where the ofl"ense

arose if he is within his county; in other cases, like notice shall be

given to any person interested in continuing the custody or restraint

of the party asking aid of such writ.

§ en. C.Cr. 1». § 8670. Person taken out of county. Expenses. When

‘"""l' ever the ofiicer or person to whom a writ of habeas corpus is directed

and delivered, is required thereby to make return and take the person

in whose behalf the writ is issued into a county other than the county

in which such person is imprisoned or restrained, the court or judge

awarding the writ may, at his discretion, ascertain and by an entry

thereon specifying the amount, but not exceeding fifteen cents per

mile, require the payment or tender, at the time of delivering the

writ, of the charges of obeying the same; but in no case when such

entry is not made can the payment or tender of such charges be

demanded before the return of the writ in accordance with its direc

tion. '

§ 8671. Writ must not be disobeyed. No writ of habeas

corpus can be disobeyed for defect of form, if it sufliciently appears

therefrom in whose restraint the party imprisoned or restrained is,

the officer or person detaining him, and the court or judge before

whom he is to be brought.

§ 617. C,(1‘r. 1». § 8672. When person discharged may be again arrested.

’"“ ‘L No person who has been discharged by the order of the court or judge

upon habeas corpus can be again imprisoned or kept in custody for

the same cause, except in the following cases:

' 1. If he has been discharged from custody on a criminal charge

and is afterwards committed for the same offense, by legal order or

process. A

2. If, after a discharge for defect of proof, or for any defect of the

process, warrant or commitment in a criminal action, the accused is

again arrested on sufficient proof and committed by legal process for

the same offense.
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3. If in a civil action the party has been discharged for any ille

gality in the order, judgment or process and is afterwards imprisoned

by legal process for the same cause of action.

§ 8673. How obedience to order of discharge enforced.

Obedience to an order for the discharge of any person, granted pur

suant to the provisions of this chapter, may be enforced by the

court. or judge issuing such writ, or granting such order. by attach

ment, in the same manner as hereinbefore provided for a neglect to

make a return to a writ of habeas corpus; and the person uilty of

such disobedience shall forfeit to the party a grieved five undred

dollars, in addition to any special damages suc party may have sus

tained.

§ 8674. Person restrained in danger of being taken out

of jurisdiction. Warrant. \Vhen it appears to any court or

judge authorized by law to issue the writ of habeas corpus, that any

one is illegally held in custody, confinement or restraint, and that

there is reason to believe that such person will be carried out of the

jurisdiction of the court or judge before whom the application is

made, or will suffer some irreparable injury before compliance with

the writ of habeas corpus can be enforced, such court or judge may

cause a warrant to be issued, reciting the facts and directed to the

sheriff, coroner or a constable of the county, commanding such officer

to take such person thus held in custody, confinement or restraint,

and forthwith bring him before such court or judge to be dealt with

according to law. The court or judge may also insert in'such warrant

a command for the arrest of the person charged with such illegal

detention and restraint. '

§ 8675. Execution of Warrant. The officer to whom such

warrant is delivered must execute it by bringing the person therein

named before the court or judge who directed the issuing of such

warrant, but if such warrant is issued by the supreme court or a judge

thereof, upon the return of the warrant, the hearing and decision

of the matter may be ordered by such court or judge to be had before

the district court of the proper county or the judge thereof.

§ 8676. Return to warrant. Procedure. The person al

leged to have such party under illegal confinement or restraint .may

make return to such warrant, as in case of a writ of habeas corpus,

and the same may be denied, and like allegations, proofs andtrial

may thereupon be had as upon a retum to a writ of habeas corpus.

§ 8677. When person must be discharged. If such party

is held under illegal custody or restraint he must be discharged, or if

not, he must be restored to the care or custody of the person entitled

thereto.

' § 8678. When writ may be served. Any writ or process

authorized by this chapter may be issued and served on any day or at

any time.

§ 8679. Accused liberated for want of prosecution. If

any person shall be committed for a criminal or supposed criminal

matter and not admitted to bail, and shall not be tried on or before

the second term of the court having jurisdiction of the offense, the

prisoner shall be set at liberty by the court, unless the delay shall

happen on the application of the prisoner; if such court at the second

term shall be satisfied that due exertions have been made to procure

§ 678. C. Cr. B

am'd.
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§ 679, C. Cr. P.

§ 680. C. Cr. I‘.

am’rI.

§ ear. c. Cr. 1*.

§ 6&1, C. Cr. P.

the evidence for and on behalf of the state, and that there are reason

able grounds to believe that such evidence may be procured at the

third term, it shall have power to continue such case till the third

term; if any such prisoner shall have been admitted to bail for a crime

other than a capital offense, the court may continue the trial of said

cause to a third term, if it shall appear by oath or aflirmation that the

witnesses for the state are absent, such witnesses being mentioned by

name, and the court shown wherein their testimony is material.

§ 8680. Writ not allowed to delay trial. To prevent any

person from avoiding or delaying his trial, it shall not be lawful to

remove any prisoner on habeas corpus under this chapter out of the

county in which he is confined, within fifteen days next preceding

the term of the court at which such person ought to be tried, except

it be to convey him into the county where the offense with which he

stands charged is properly cognizable.

§ 8681. Prisoners shall not be removed from one prison

to another. Exceptions. _Any person bein committed to any

prison, or in custody of any officer, sheriff, jailer, eeper or other per

son, or his underoflicer or deputy, for any criminal or supposed

criminal matter, shall not be removed from the said prison or

custody, into other prison or custody, unless it be by habeas corpus

or some other legal writ; or when the prisoner shall be delivered

to the constable or other inferior officer, to be carried to some

common jail; or shall be removed from one place to another

within the county, in order to his discharge or trial in due course

of law; or in a case of sudden fire, infection or other necessity,

or when the sheriff shall commit such prisoner to the jail of an

adjoining county for the want of a suflicient jail in his own county,

as is provided in the chapters concerning jails and jailers; or

when the prisoner in pursuance of a law of the United States, may

be claimed or demanded by the executive of the United States, or

territories; if any person shall, after such commitment as aforesaid,

make out, sign or countersign any warrant or warrants for such

removal, except as before excepted, then he or they shall forfeit to

the prisoner or aggrieved party, a sum not exceeding three hundred

dollars, to be received by the prisoner or party aggrieved in the man

ner hereinafter mentioned.

8682. Penalty if judge refuses or delays writ. Any

e empowered by this act to issue writs of habeas corpus, who

sha corruptly refuse to issue such writ when le lly applied to, in :1

case when such writ may lawfully issue, or who s all, for the purpose

of oppression, unreasonably delay the issuing of such writ, shall, for

every such otfense, forfeit to the prisoner or party aggrieved a sum

not exceeding five hundred dollars.

§ 8683. Removing or concealing prisoner to avoid writ.

Anyone having a person in his custody or under his restraint, power

or control, for whose relief a writ of habeas corpus is issued, who.

with intent to avoid the effect of such writ, shall transfer such person

to the custody, or place him under the control of another, or shall

conceal him or change the place of his confinement with intent to

avoid the operation of such writ, or with intent to remove him out of

this state, shall forfeit for every such offense one thousand dollars.

and be imprisoned in the penitentiary not less than one year. nor

ju
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more than five years; in any prosecution for the penalty incurred

under this section, it shall not be necessary to show that the writ of

habeas corpus had issued at the time of the removal, transfer or con

cealment therein mentioned, if it is proven that the acts therein for

bidden were done with the intent to avoid the operation of such writ.

§ 8684. Oficer refusing prisoner copy of commitment.

Penalty. Any sheriff or his deputy, any jailer or coroner, having

custody of any prisoner committed on a civil or criminal process

of any court or magistrate, who shall neglect to give such prisoner a

copy of the process, order or commitment by virtue of which he is

imprisoned, within six hours after the demand made by said prisoner.

or anyone on his behalf, shall forfeit five hundred dollars.

§ 8685. Penalty for rearresting on same charge. A11y

person who, knowing that another has been discharged by order of a

competent judge or tribunal on a habeas corpus, shall, contrary to

the provisions of this chapter, arrest or detain him again for the

same cause which was shown on the retum of such writ, shall forfeit

five hundred dollars for the first offense, and one thousand dollars for

"every subsequent offense.

8686. A11 penalties inure to use of party aggrieved.

Al the pecuniary forfeitures under this chapter shall inure to the

use of the party for Whose benefit the writ of habeas corpus issued,

and shall be sued for and recovered with costs, in the name of the

state, by every person aggrieved.

§ 8687. Recovery of penalties no bar to civil action. The

recovery of thc said penalties shall be no bar to a civil suit for

damages.

§ 8688. Writ may issue for witness. Discharge of bail.

The supreme and district courts within this state, or the judges

thereof in vacation, shall have power to issue writs of habeas corpus,

for the purpose of brin ing the body of any person confined in any

jail within the same be ore them, to testify or be surrendered in dis

charge of bail. When a writ of habeas corpus shall be issued for the

purpose of bringing into court any person to testify, or the principal

to be surrendered in discharge of bail, and such principal or witness

shall be confined in any jail in this state out of the county in which

such principal or witness is required to be surrendered, or to any

county in this state, and there be executed and returned by any

ofiicer to whom it shall be directed, and the principal, after being

surrendered, or his bail discharged, or a person testifyin as afore

said, shall, by the oflicer executing such writ, be returne by virtue

of an order of the court, for the purpose aforesaid, an attested copy

of which, lodged with the jailer, shall exonerate such jailer from

being liable for an escape. The party praying out such writ of

habeas corpus shall pay to the ofiicer executing the same, such

reasonable sum _for his services as shall be adjudged by the courts

respectively.
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8689-8690 CRIMINAL PROQEDURE. General Provisions .

C HA P T E R 2 1 .’

GENERAL PROVISIONS.

§ 8689. Code construed as continuation of statutes. The

provisions of this code so far as they are the same as existing statutes,

must be construed as eontinuations thereof and not as new enact

ments.

§ 8690. When this code governs. The provisions of this

code so far as they relate to procedure, or alleviate the punishment

to be imposed upon conviction in any case, shall govem in all crim

inal actions in any way prosecuted or tried after the date upon which

it takes effect whether the offense was committed before or after such

date.
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REPEALS.

SECTIONS AND CHAPTERS OF THE CODES OF 1877 AND

SUBSEQUENT LAWS EXPRESSLY REPEALED.

Repeals. There are hereby expressly repealed:

1. The following acts passed at the twelfth session of the legis

lative assembly of the territory of Dakota in the year 1877: Chapters

1 to 50 inclusive of the political code of 1877.

2. The following sections of the civil code passed at the twelfth

session of the legislative assembly of the tenitory of Dakota in the

year 1877: Sections 3, 13, 14, 26, 54, 55, 56, 59, 60, 61, 64, 66, 69, 79,

80, 82, 96, 110, 111, 112, 113, 114, 115, 140, 141, 143, 153. 274, 316,

374, 376, 380, 381, 382, 383, 384, 385, 386, 387, 388, 394, 396, 398, 399,

402, 403, 406, 407, 408, 409, 411, 412, 413, 414, 415, 416, 439, 449, .450,

451, 452, 453, 454, 455, 456, 457, 458, 459, 460, 461, 462, 463, 464, 465,

466, 467, 468, 469, 470, 471, 472, 473, 478, 482, 485, 498, 499, 500, 501,

502, 503, 504, 505, 506, 507, 508, 509, 510, 512, 519, 520, 521, 522, 523,

524, 526, 538, 539, 540, 542, 543, 546, 547, 548, 549, 550, 562, 567,

569, 648, 659, 668, 681, 683, 687, 707, 756, 757, 758, 775, 808, 853, 866,

889, 911, 968, 1062, 1076, 1097, 1098, 1100, 1110, 1448, 1481, 1492,

1544, 1645, 1713, 1716, 1718, 1735, 1748, 1753, 1754, 1803, 1812, 1813,

1814, 1826, 1845, 1852, 1889, 1945, 1953, 1954, 2011, 2012, 2024, 2026,

2027, 2028, 2029, 2030, 2031, 2032, 2033, 2034, 2035, 2036, 2037, 2038,

2039, 2040, 2041, 2042, 2043, 2044, 2045, 2046 and 2116.

3. The following sections of the code of civil procedure passed

at the twelfth session of the’ legislative assembly of the territory of

Dakota in the year 1877: Sections 18, 19, 20, 21, 22, 23, 24, 25, 26,

27, 28, 29, 30, 31, 32. 35, 42, 51, 52, 53, 54, 56, 59, 62, 63, 66, 67, 68,

74, 80, 84, 88, 94, 95, 97, 98, 101, 102, 104, 106, 107, 109, 126, 133,~136,

138, 145, 149, 153, 165, 189, 197, 198, 199, 200, 201, 202, 203, 204, 205,

206, 207, 208, 209, 211, 212, 213, 214, 215, 216, 217, 218, 219, 220, 229,

233, 236, 261, 262, 263, 271, 276, 277, 279, 280, 281, 282, 283, 284, 287,

288, 290, 295, 299, 306, 307, 314. 322, 324, 325, 332, 333, 339, 341, 378,

379, 380, 382, 387, 388, 390, 395, 396, 430, 439, 440, 441, 446, 453, 454,

455, 456, 457, 458, 470, 474, 475, 476, 478, 479, 484, 485, 488, 489, 490,

491, 492, 493, 494, 498, 499, 503, 504, 505, 506, 507, 514, 518, 531, 532,

533, 534, 535, 536, 539, 542, 543, 544, 545, 546, 547, 553, 597, 598, 599,

600, 601, 602, 603, 604, 606, 609, 610, 611, 613, 614, 615, 616, 621, 623,

62.7, 631, 632, 635, 651, 654, 655, 656, 657, 658, 659, 660, 661, 662, 663,

664, 665, 666, 667, 668, 670, 674, 675, 676, 677, 678, 679, 680, 681, 682,

683, 685, 688, 692, 702, 712, 717, 722, 723, 726, 727, 732, 738, 739, 740,

741, 742, 743, 744, 745, 746, 747, 749, 750, 751, 752, 753, 754 and chapter

39 of said code.
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4. The following sections of the probate code passed at the

twelfth session of the legislative assembly of the territory of Dakota

in the year 1877: Sections 1 to 390 inclusive.

-

0. The following sections of the justices’ code passed at the

twelfth session of the legislative assembly of the territory of Dakota

in the year 1877: Sections 1 to 142 inclusive and sections 1 to 5

inclusive of chapter 3 of said code.

6. The followin sections and chapters of acts passed at the

thirteenth session 0 the legislative assembly of the territory of

Dakota in the year 1879: Chapters 1, 2, 3, 6; section 1, chapter 9:

chapters 10, 12, 13, 15, 17, 18, 19, 20, 22, 23, 24, 26, 27, 28, 29, 30, 31,

32, 34, 37, 38, 44, 45; sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 22, 23, 26, 27, 28 and 29, chapter 46; chapters 48, 49, 50; section

3, chapter 51; chapters 52,53, 54, 56, 58, 59, 60,61, 62, 63, 64, 65 and the

following special laws passed at said session: An act entitled “An act

to amend section 36 of chapter 27 of the political code” and an act

entitled “An act to amend section 54 of chapter 29 of the political

code.”

7. The following sections and chapters of acts passed at the four

teenth session of the legislative assembly of the territory of Dakota

in the year 1881: Chapters 1, 3, 4, 5, 6, 12, 16, 18, 19, 21, 22, 23, 25,

26, 27, 28, 32; /sections 1, 2, 3 and 4, chapter 33; chapters 34, 35, 36,

37, 39, 42, 43, 45, 46, 47, 48, 54, 55, 56, 58, 60, 61, 62, 63, 70, 71, 72,

73, 74, 75, 76, 77, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92,

93, 94, 95, 96, 97,98,99, 100, 101, 102, 103, 104, 105, 106, 107, 108,

110, 111, 112, 113, 114, 115, 116, 117, 118, 119, 120, 122, 123, 124, 125,

126, 127, 128, 129, 130, 131, 132, 133, 134, 135, 137, 139, 140, 142 and

the following special laws passed at said session: Chapters 3, 7, 11_

12, 21, 22, 23, 24, 25, 26, 28, 31, 32, 39, 48, 50, 51, 58, 60, 64, 71 and 72_

8. The following sections and chapters of acts passed at the fif

t'eenth session of the legislative assembly of the territory of Dakota

in the year 1883: Chapters 2, 3, 4, 5, 6, 7, 8; section 2, chapter 11;

chapters 12, 13, 14, 15, 16, 17, 18, 19, 21, 22, 27, 31, 34, 35, 40, 41, 43.

-17, 48, 49, 50, 51, 52, 53, 54; section 3, chapter 55; chapters 56, 58,

59, 60, 61, 62, 63, 64, 65, 66, 67, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78.

79, 80, 81, 83, 84, 85, 90, 91; section 2, chapter 92; chapters 93, 94,

95, 96, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 112,

113, 114, 115, 116 and the following special laws passed at said session:

chapters 1, 7, 10, 13, 17, 18, 30, 31, 32, 33, 34, 35, 36, 37, 39,40, 41.

-12 and 43. » -

9. The following sections and chapters of acts passed at the six

teenth session of the legislative assembly of the territory of Dakota

in the year 1885: Chapters 3, 4, 5, 6, 7, 8, 9, 13, 15, 16, 17, 18, 21. 22,

23, 24, 25, 26, 27, 28, 30, 31, 32, 34; section 3, chapter 35; chapters

36, 37-, section 2, chapter 39; chapters 40, 41, 43, 45, 46, 47, 48, 52.

53, 54; section 3, chapter 55; chapters 57, 65, 66, 68, 69, 70, 71.

72, 73, 74, 75, 76,77, 78, 79, 80, 81, 82, 84, 85, 86, 87, 88. 102, 103, 104.

109, 110, 111, 112, 113, 114, 116, 117, 118, 120, 121, 122, 123, 124, 125,

126, 127, 128, 129, 130, 131, 133, 134, 135, 136, 137, 138, 139, 140, 141.

142, 144, 145, 146, 148, 149, 150, 151 and an act entitled “An act to

prevent the spread of noxious weeds in the territory of Dakota" and

the following special laws passed at said session: Chapters 1, 2. 4. 5,

(5, 7, 8, 9, 10, 12, 13, 14, 16, 18, 20, 21, 22, 25, 26, 29, 35, 36, 37, 38. 40,

41, 44, 45, 48, 49 and 50.
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10. The following sections and chapters of acts passed at the

seventeenth session of the legislative assembly of the territory of

Dakota in the year 1887: Chapters 1, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13,

14, 15, 16, 18; section 2, chapter 19; sections 2, 3, 4, 5, 6, 7, 8, 9,

chapter 21; chapters 22, 24, 27, 28, 29, 30, 32, 33, 34, 35, 36, 37, 38,

39, 41, 43, 48, 49, 50, 51, 52, 53, 54,55, 56, 58, 59, 60, 61, 64, 66; sec

tions 1, 2, 3, 4, 5, 8, 9, 10, 11, 13, 14, 16, 17, 18 and 19, chapter 67:

chapter 68: section 3, chapter 69; chapters 7_0, 71, 72, 73, 75, 76, 77,

78, 79, 80. 81, 82, 84, 97, 98, 99, 100, 104, 105, 106, 107, 108, 109, 110,

111, 112, 114, 116, 119, 121, 122, 123, 124, 125, 130, 134, 135, 136, 139,

140, 141, 142, 143, 144, 145, 147,148, 150, 151, 152, 153, 154, 155, 156,

157.158, 159, 161, 162, 163, 168, 170,172, 173, 174, 175, 185, 186, 188,

189, 190 and 195.

11. The following sections and chapters of acts passed at the

eighteenth session of the legislative assembly of the territory of

Dakota in the year 1889: Chapters 1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 13,

14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 30, 31, 32, 33, 34, 35,

36, 37,38, 39; sections 1, 2, 3, 5, 6, 7, 8, 10 and 11, chapter 40; sections

1 and 2, chapter 41; chapters 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52,

53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71,

72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90,

91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 107, 108, 109,

110, 111; sections 1 and 3, chapter 112; chapters 113, 114, 115, 117,

118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 130, 131 and 132.

12. The following sections and chapters of acts passed at the first

session of the legislative assembly of the state of North Dakota in

the year 1890: Chapters 1, 8, 9, 10, 18, 20, 21, 22, 23, 24, 25, 26, 27,

31, 32, 33, 34, 35, 36, 37, 38, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50,

51, 52, 53, 54, 55, 71, 73; section 4, chapter 74; chapters 75, 76, 77;

section 1, chapter 78; chapters 79, 80, 81, 82, 85, 86, 87, 88, 89, 90;

sections 3, 5, 6, 7 and 15, chapter 91; chapters 92, 93, 94, 95, 96, 97,

98, 99, 100, 101, 102, 104, 105, 106, 107, 108, 109, 111, 113, 114, 115,

116, 117, 118, 119, 120, 121; sections 6, 7 b, 8a, 8b, 9, 10a, 17 a, 18 a,

18c, chapter 122; sections 1, 2, 3 and 4, chapter 123; chapters 124,

125, 126, 127, 128, 129, 130, 131, 132, 133, 134, 136, 137, 138,139,140,

141, 142, 143, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155,

156, 157, 158, 159, 160, 161, 162, 163, 164, 165, 166, 167, 169, 170, 171,

172, 175, 176, 177, 178, 179, 180, 181, 182, 183, 185, 186, 187, 188, 189,

190, 191, 192, 193, 194, 196 and 199.

13. The following sections and chapters of acts passed at the

second session of the legislative assembly of the state of North Dakota

in the year 1891: Chapters 1, 2, 3; sections 2, 3, 4 and 6, chapter 4;

chapters 5, 7, 8, 9, 10, 11, 32, 33, 34, 35, 38, 39, 40, 43, 44, 45, 46, 48,

51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 65, 66; sections 1, 4, 5, 6,

8, 9, 11, 13, 15, 18, 19, 20, 21, 22 and 23, chapter 67; chapters 68, 69,

70, 71, 72,73, 74, 75, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90,

91, 93, 94, 95, 97, 98, 99, 100, 102, 105, 107, 110, 111, 112, 113, 114,

115, 116, 117, 119; sections 3, 4, 5, 15 and 25, chapter 120; chapters

121, 123, 125, 126, 127, 132 and 133.

14. The following sections and chapters of acts passed at the

special session of the legislative assembly of the state of North

Dakota held in the year 1892: House bill number 1-, sections 1 and

2 of house bill number 2; house bills numbers 5 and 6; senate bills

numbers 1 and 2.
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15. The following sections and chapters of acts passed at the third

session of the le islative assembly of the state of North Dakota in

the year 1893: hapters 23, 25; sections 2, 4, 27 and 33, chapter 27:

chapters 31, 32, 33, 34, 35, 36, 38, 39, 40, 41; section 3, chapter 42-,

chapters 43, 44, 45, 46, 47, 48, 49, 52, 53, 54, 55, 57, 58, 59, 60, 61, 63,

64, 65, 66, 67, 68, 69, 70, 76, 77, 78, 79, 80, 81, 88, 90, 91, 92, 93, 94, 95.

96, 97, 98, 99, 100, 101; section 2, chapter 102; chapters 103, 105, 106.

107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 118, 120, 121,122,

123, 125, 126, 127, 129; section 3, chapter 131; chapters 132, 133,

134 and 135.
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Section.

ABANDONMENT.

children, by parent, punishment ..7172, 7174

relinquishes earnings . . . . . . . . . . . . . .. 2792

husband, by wife, relieves of support.. 2772

parent, by child, relieves of support. .. 2789

ABATEMENT OF ACTIONS.

death of party is not . . . . . . . . . . . .5234, 5978

deemed abated, when . . . . . . . . . . . . . . . .. 5234

transfer of pm-t_\"s interest is not . . . . . 5234

marriage of party is not . . . . . . . . . . . . . . . 5234

ABDUCTION.

female under eighteen, penalty . . . . . . .. 7166

forbidden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2718

prostitution, punishment . . . . . . . . . . . .. 7165

ABORTION.

evidence necessary to convict . . . . . . . . . . 8197

manslaughter in first degree, when. . .. 7085

procuring, punishment for . . . . . . . . . . .. 7177

submitting to or soliciting . . . . . . . . . . . . . 7178

ABSTRACTERS.

appeal from annulment of certificate-... 1778

bonds, amount of, filed where . . . . . . . .. 1774

approved by whom . . . . . . . . . . . . . . . . . 1774

penalty for doing business without.. 1779

required . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1774

certificate of authority issued when . . . 1775

issued by whom . . . . . . . . . . . . . . . . . . .. 1776

life of . . . . . . . . . . . . . . . . . . . . . . . . 1776

certificates to abstracts, false, county

oflicers liable on bond, when . . . . . . . . 1780

officers, by . . . . . . . . . . . . . . . . . . . . . . . .. 1780

fees for making abstracts . . . . . . . . . . . . . 1781

seal, impression of, filed where . . . . . . . . 1782

required . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1782

used, how . . . . . . . . . . . . . . . . . . . . . . . . . . 1782

security, additional. required when. . .. 1777

ACADEMY OF SCIENCE.

appropriation for construction and

maintenance . . . . . . . . . . . . . . . . . . . . . .. 930

I Section.

ACADEMY OF SClENCE.— Continued.

board of trustees, appointment of. . . .. 925

expenses, how paid ., . . . . . . . . . . . . . . .. 929

powers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 926

quorum . . . . . . . . . . . . . . . . . . . . . . . . . . . . 933

faculty, payment of . . . . . . . . . . . . . . . . . .. 929

funds, state treasurer custodian . . . . . .. 932

temporary, how secured . . . . . . . . . . . . . 931

location and objects . . . . . . . . . . . . . . . . .. 923

managed by board of trustees . . . . . . . . . 924

pupils, rules governing admission . . . . . . 927

records open to inspection . . . . . . . . . . . . 933

visits by committee . . . . . . . . . . . . . . . . . . . 928

ACCESSIONS.

property, owner owns . . . . . . . . . . . . . . . .. 3316

personal (See that title.) . . . . . . ..I-9199-3507

real (See that title.) . . . . . . . . . . ..34%-3498

ACCESSORIES.

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6826

felony, prosecuted how . . . . . . . . . . . . . . .. 8059

punishment . . . . . . . . . . . . . . . . . . . . . . . . . . . 6828

liable to, when . . . . . . . . . . . . . . . . . . . .. 8060

ACCESSORY.

lien is, to act secured . . . . . . . . . . . . . . . . . 4694

transfer of thing transfers . . . . . . ..3529, 5102

ACCOMPLICE.

corroboration of, required to convict. . . 8195

ACCORD.

accepted, extinguishes obligation . . . . .. 3826

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3824

performance must be full . . . . . . . . . . . . . 3825

partial, acdepted, ext-inguishes obli

gation . . . . . . . . . . . . . . . . . . . . . . . . . . . 3827

satisfaction, defined . . . . . . . . . . . . . . . . .. 3826

ACCOUNT.

agent for absent party must . . . . . . . . . . . 6533

copies delivered on demand . . . . . . . . . . . 5282

verified when . . . . . . . . . . . . . . . . . . . . . .. 5282
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Sect ion .

ACCOUNT.—-Continucrl.

executors and administrators . . . . 6493-6502 ,

employee must render . . . . . . . . . . . . . . .. 4109

false by public ofiicer . . . . . . . . . . . . . . . . . 7360

further, ordered when . . . . . . . . . . . . . . .. 5282

guardians, joint, allowed how . . . . . . . .. 6559

partner, must, for what . . . . . . . . . . .4381, 4393

pleading of . . . . . . . . . . . . . . . . . . . . . . . . . . . 5282

reference to take . . . . . . . . . . . . . . . . . . . . .. 5454

shipmaster must . . . . . . . . . . . . . . . . . . . .. 4147

trustee must, for what . . . . . . . . . . . . .. 4273

ACCOUNTING, UNIFORM SYSTEM OF.

(See State Institutions, 309-321.)

ACCUMULATIONS.

income of property, allowed for what

purpose . . . . . . . . . . . . . . . . . . . . . . . . . . 3313

allowance to minor, how . . . . . . . . . . .. 3315

directed for whose benefit . . . . . . . . . . . 3313

illegal, what . . . . . . . . . . . . . . . . . . . . . . .. 3312

void beyond minority . . . . . . . . . . . . . . . 3314

ACKNOWLEDGMENTS.

certificates, action to correct . . . . . . . . .. 3588

apprenticeship, indenture . . . . . . . . . .. 2841

authentication . . . . . . . . . . . . . . . . . . . . . 3586

former, code does not affect . . . . . . . . . 3592

forms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3584

justice, before, authenticated by clerk 3587

knowledge oflicer must have . . . . . . ,. . . 3577

legalizing former, by deputy sheriffs. 3585

married women . . . . . . . . . . . . . . . . . . . . . . 3578

officers who may take, district in state, 3574

state, in . . . . . .._ . . . . . . . . . . . . . . . . . . . .. 3573

state, without, in United States. . . .. 3575

United States, without . . . . . . . . . . . . . 3576

personating another in . . . . . . . . . . . . . . . 7485

proof when unacknowledged . . . . . .3579—3583

ACQUITTAL.

bars further prosecution, when . . . . . . . . 8219

court may advise, when . . . . . . . . . . . . . . . 8208

defendants, several, of one or more. . . . 8058

duel in other state, defense, when . . . . .1 7082

county, in one, bar in another . . . . . . . . . 7869

foreign country, in, bar. . .. . . . . . . . . . . . 7868

foreign law, under, defense . . . . . . . . . . . . 7686

judgment of, discharges prisoner . . . . .. 8253

plea of former, form of . . . . . . . . . . . . . . . . 8101

sustained, when . . . . . . . . . . . . . . .8107, 8108

sustained, when not . . . . . . . . . . . .8106, 8199

verdict of, not reconsidered . . . . . . . . . . . 8248

verdict, on informal, when . . . . . . . . . . . . 8250

i See-lion.

ACTIONS.

Civil.

abatement, death of party is not. .5234, 5978

deemed effected, when . . . . . . . . . . . . .. 5234

marriage of party is not . . . . . . . . . . . . . 5234 .

transfer of interest is not . . . . . . . . . . . . 5234

accounting for rents during redemption

period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5549

administrators, by and against . . . . . . .. 6467

bonds of, on . . . . . . . . . . . . . . . . . . . . . . . . 6474

adverse claims, to determine.

(See Quiefi-ng Title, 5904-5919.)

alienation does not affect . . . . . . . . . . . .. 5917

attached property, by sheriff to obtain 5367
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building associations, against insolvent 3219

carriers, against, for damages . . . . . . .. 3037

fine no bar . . . . . . . . . . . . . . . . . . . . . . . . . 3040

railroad commissioners’ report, on. . . 3047
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rect . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3588

civil, defined . . . . . . . . . . . . . . . . . . . . . . . .. 5160

claim before due, on, dismissed when. . 5353

permitted, when . . . . . . . . . . . . . . . . . . . . 5353

classified. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5158
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renounced, may be . . . . . . . . . . . . . . . . . . .. 15 quarantine, removal from . . . . . . . . . .. 1600

ALLowANcE_ racing, for, forfeited . . . . . . . . . . .

estate insolvent, limited to a vear. . . .. 6393 reglstratliin of’ wrongful ' ' ' ' ' ' ' ‘ ' ' ' ' '26‘

. ' sale pending attachment . . . . . . . . . . . . 5369
family, court grants when . . . . . . . . . . . . . 6393 k. . d d b.b.ted 1548

preferred claim . . . . . . . . . . . . . . . . . . . . . 6394 8 milmg ea ’ pm I. ' ' ' ' ' ' ‘ ' ' ' '

. . stallion, etc., permitting to run at

minor child, to parent for support ,_ _ _

,. . large . . . . . . . . . . . . . . . . . . . . . . . H1630-4638
of . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2732, 6046 . . . was

support of widow and children, for. . .. 6393 williggevzzsrzélliggsbgzgttisf’ when " '_ -6

, . . . . . . . . . . | 4

ALTERATION. (See Game and Fish, 7676-7683 )

bill, draft of, misdemeanor . . . . . . . . . . .. 6924

engrossed copy of, misdemeanor. . . . . 6925 ANSWER‘

contract extinguished by . . . . . . . . . 3937,3938 allegations deemed denied, what. . .. . .contract in writing, contract in writing, complaint, to part of, demurrer to resi

by . . . . . . . . . . . . . . . . . . . . . . . . . . . ,. . . 3936 due . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5‘ T5

oral agreement, executed, by . . . . . . . . contain, what to . . . . . . . . . . . . . . . . . . . . . . 5273
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several may be . . . . . . . . . . . . . . . . . .. 5274

county court, in, filed when . . . . . . . . . .. 6610

defense, limitation _of actions, made

only by . . . . . . . . . . . . . . . . . . . . . . . . . .. 5184

separately stated, must be . . . . . . . . .. 5274

several may be set up . . . . . . . . . . . . . . . 5274

joint debtors summoned after judg

ment, of . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5636

judgment on, if counter claim not re~

plied to . . . . . . . . . . . . . . . . . . . . . . . . . . ..

objection, “cause of action not stated” .

5278

not waived, if not taken by . . . . . . . . 5272

jurisdiction, to, not waived, if not

taken by‘ . . . . . . . . . . . . . . . . . . . . . . . .. 5272

taken by, instead of demurrer, when 5271

waived, if not taken by, exceptions. . 5272

partition, in, allegations . . . . . . . . . . . . .. 5801

sham and irrelevant, may be stricken

out . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5276

supplemental . . . . . . . . . . . . . . . . . . . . . . . . . 5301

time for . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5267

APPEALS TO DISTRICT COURT.

county commissioners, from decisions

of . . . . . . . . . . . . . . . . . . . . . . . . . . . 1927-1931

decisions of, what appealable . . . . . . . . 1927

filed, when . . . . . . . . . . . . . . . . . . . . . . . .. 1929

mode of taking . . . . . . . . . . . . . . . . . . . .. 1928

trial de novo . . . . . . . . . . . . . . . . . . . . . . . . 1930

county courts, from (See Estates of De

cedents.) '

disputed claims against county . . . . . . . . 2036

homestead, order directing sale . . . . . .. 3687

police magistrate, from decisions of. . . 2201

railroad commissioners, orders of,

from . . . . . . . . . . . . . . . . . . . . . . .. 3034, 3050

APPEALS TO SUPREME COURT.

Civil Actions.

abstracts, printed, not required, when 5631

action, title unchanged . . . . . . . . . . . . . .. 5604

actions tried without jury, in . . . . . . . .. 5630

amendments . . . . . . . . . . . . . . . . . . . . . . . .. 5625

authorized . . . . . . . . . . . . . . . . . . . . . . . . . .. 5603

contests of elections, judgments in,

from . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 571

time of taking, hearing.‘ . . . . . . . . . . .. 572

decision of district court on orders of

railroad commissioners . . . . . . . . . .. 3034

decision remitted to court below . . . . .. 5628
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deemed taken, when . . . . . . . . . . . . . . . . .. 5606

deposit, effect same as undertaking... 5608

notice of, to respondent . . . . . . . . . . . .. 5608

undertaking, in lieu of . . . . . . . . . . . . .. 5608

dismissal makes sureties liable . . . . . . .. 5624

efiect of perfected . . . . . . . . . . . . . . . . . . .. 5623

ineflectual without undertaking . . . . . .. 5609

judgment afiirmed against nonresident

intestate, when . . . . . . . . . . . . . . . . . .. 5236

judgment, att0rney’s license, revoking,

from I 437

final, entered when . . . . . . . . . . . . . . . .. 5628

power of court as to . . . . . . . . . . . . . . . . 5628

referee’s report, appeals from judg

ment on . . . . . . . . . . . . . . . . . . . . . . . . .. 5460

reviewed, what may be on appeal from 5627

mode of taking . . . . . . . . . . . . . . . . . . . . . . . %

motion for new trial unnecessary, when 5627

new trial must be had within one year 5629

notice of, contents . . . . . . . . . . . . . . . . . . .. 5506

served on whom . . . . . . . . . . . . . . . . . . . . 5606

service out of state, how made . . . . . . 5606

orders, appealable, what . . . . . . . . . . . . .. 5626

contempt, final, in, from . . . . . . . . . . .. 5954

discharging from imprisonment, from 6148

power of court as to . . . , . . . . . . . . . . . 5628

opinion transmitted tolower court, when 5628

parties to, how designated . . . . . . . . . . .. 5604

perishable property sold, when . . . . . . .. 5623

power of court on . . . . . . . . . . . . . . . . . . . . 5628

railroad commissioners, from judgment

on report of . . . . . . . . . . . . . . . . . . . . . . . . 3049

record, certificate of clerk to . . . . . . . . . . 5607

copy transmitted, when . . . . . . . . . . . . . 5607

respondent may have transmitted,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5607

returned to lower court, when . . . . . . . $28

transmission of . . . . . . . . . . . . . . . . . . . .. 5607

review, extent of, on appeal from judg

ment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5627

issues tried by court or referee . . . . . . 5627

statement of case unnecessary to,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5627

statement of case, (See that title.) 5464-5470

stay of execution, deposit of convey

ance, by . . . . . . . . . . . . . . . . . . . . . .. 5612

deposit of property or undertaking, by 5611

undertakings, by . . . . . . . . ..5610, 5_613~5616

stay of proceedings, supreme court may

order, when . . . . . . . . . . . . . . . . . . . . . . . . 5621

time for hearing_ . . . . . . . . . . . . . . . . . . . . .. 5632
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damages, reference to ascertain. . . .. 5624
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sureties, exceptions to sufliciency. .. 5622

liable on dismissal, when . . . . . . . . . . 5624

waiver of, how made . . . . . . . . . . . . . . . . 5608

undertaking to stay execution, judg

ments unspecified, on . . . . . . . . . . . . 5616

nuisance, abatement of, judgment for 5615

payment of money, judgment for. . .. 5610

personalty, judgment for delivery of 5611

realty, judgment for delivery of. . . . . 5613

judgment for sale of . . . . . . . . . . . . .. 5613

sale under mortgage, judgment for.. 5614
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action, title of on appeal . . . . . . . . . . . . .. 8327

argument, counsel, number allowed... 8346

stands for, when . . . . . . . . . . . . . . . . . . . . 83-1-4
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order admitting to . . . . . . . . . . . . . . . . . . 8455

qualifications . . . . . . . . . . . . . . . . . . . . . . . 8455

certificate of probable cause filed 8336, 83-'37

defendant, appeal by less than all. . . .. 8339

appeal, may from what . . . . . . . . . . . .. 8328

custody of, pending . . . . . . . . . . . . . . . .. 8340

presence unnecessary on hearing. . .. 8347

right of . . . . . . . . . . . . . . . . . . . . . . . . .. 8326

dismissal aflirma judgment . . . . . . . . . .. 8342

granted, when . . . . . . . . . . . . . . . . . . . . . . 8342

granted, when not . . . . . . . . . . . . . . . . .. 8343

judgment aflirmed, must be, when. . . .. 8345

affirmed, must be enforced . . . . . . . . .. 8353
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jurisdiction . . . . . . . . . . . . . . . . . . . . . . . 8355

conviction, of,.superseded when. .. .. 8335
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notice of, service, publication . . . . . . . . . . m

parties entitled to . . . . . . . . . . . . . . . . . . .. 8325
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effect of . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8334
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ment, when . . . . . . . . . . . . . . . . . . . . . . . . 5413
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authorized, when . . . . . . . . . . . . . . . . . . . . . 5980

award, execution of . . . . . . . . . . . . . . . . . . 5986

filed when . . . . . . . . . . . . . . . . . . . . . . . .. 5986

judgment on . . . . . . . . . . . . . . . . . . . . . . . . 5990

motion to aflirm, when made . . . . . . .. 5986

modify, grounds . . . . . . . . . . . . . . . . .. 6988

vacate, grounds . . . . . . . . . . . . . . . . .. 5987

costs on setting aside . . . . . . . . . . . . . . . . . 6995

taxed how . . . . . . . . . . . . . . . . . . . . . . . . .. 5990
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(See Dead Body.)

BUTTER.

patent (See Dairy Products.) . . . . .7639—7648

BUTTERINE.

(See Dairy Products, 76894648.)

CALENDAR. - '

county court, judge prepares, when. . . . 6590

order of entering cases on . . . . . . . . . . . 6590

district court, clerk to enter cases on,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5422

municipal court, clerk, to make . . . . . . . . 2224

supreme court, causes entitled to pref

erence . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5172

causes stand over, when . . . . . . . . . . .. 5171

CANCELLATION OF INSTRU

MENTS.

adjudged, when . . . . . . . . . . . . . . . . . . . . . . . 5041

bill of exchange, acceptance of, per~

mitted, when . . . . . . . . . . . . . . . . . . . . . .. 4932

contract, of, by consent of parties, ex

tinguishes . . . . . . . . . . . . . . . . . . . . . . . . - - 3937

party entitled to benefit, by, extin

guishes . . . . . . . _ . . . . . . . . . . . . . . .. 3938

grant, of, does not revest title. . . . . .. .. 3519

partial, allowed when . . . . . . . .. . 5042
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CARE.

borrower for use, great . . . . . . . . . . . . . .. 4043

carrier of messages for reward, great. . 4223

carrier of persons, ordinary . . . . . . . . . .. 4180

hire, for, utmost . . . . . . . . . . . . . . . . . .. 4181

carrier of property, for reward, ordi

nary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4187

reward, without, slight . . . . . . . . . . . . . . 4187

degrees of, defined . . . . . . . . . . . . . . . . . . . . 5109

named . . ._ . . . . . . . . . . . . . . . . . . . . . . . . .. 5110

depositary for hire, ordinary . . . . . . . . .. 4025

gratuitous, slight . . . . . . . . . . . . . . . . . .. 4022

employee for his own benefit, great. . .. 4102

gratuitous, slight . . . . . . . . . . . . . . . . . .. 4098

reward, for, ordinary . . . . . . . . . . . . . . .. 4101

hirer of a thing, ordinary . . . . . . . . . . . .. 4072

trustee, ordinary . . . . . . . . . . . . . . . . . . . . . 4284

CARRIAGE IN GENERAL.

classes defined . . . . . . . . . . . . . . . . . . . . . .. 4176

classified . . . . . . . . . . . . . , , , , . . . . . . . . . . .. 4175

contract for, defined . . . . . . . . . . . . . . . . .. 4174

CARRIERS, COMMON.

General Provisions.

accept and carry, must . . . . . . . . . . . . . .. 4225

carry, may refuse to, when . . . . . . . . . . . . 4228

compensation . . . . . . . . . . . . . . . . . . . . . . .. 4228

damages for breach of duty, treble. . .. 3040

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4224

embezzlement, guilty of, when . . . . . . .. 7463

insurable interest, have in what . . . . . . . 4452

liability, exoneration from, limited.... 4230

obligations limited only by special con

tract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4229

modify, right to, restricted . . . . . . . . .. 4231

preference to United States and state.. 4226

property deemed where for purpose of

mortgaging . . . . . . . . . . . . . . . . . . . . . . . .. 4735

reward, without, carriage, must com

plete, when . . . . . . . . . . . . . . . . . . . . . . . 4179

rules governing‘ . . . . . . . . . . . . . . . . . . .. 4178

start, must at time announced . . . . . . . . 4227

Of Messages.

damages for postponing carriage . . . . .. 4253

messages, telegraph, order of transmis

sion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4251

telegraph, other than, order . . . . . . . . . 4252

reward, for, care in transmission, great 4223

delivery, duties as to . . . . . . . . . . . . . . . . 4222

telegraph, by, utmost diligence required 4223

Section.

CARRIERS, COMMON.—-Continued.

Of Persons.

fare demandable, when . . . . . . . . . . . . . . . . 4239

luggage, carriage, duties as to . . . . . . . . 4232

defined........ 4243

delivery, time of . . . . . . . . . . . . . . . . . . . . 4235

liability for . . . . . . . . . . . . . . . . . . . . . . . . 4234

lien on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4241

risk of passenger, at, when . . . . . . . . . . 4235

passengers, ejection of . . . . . . . . . . . . . . .. 4240

reward, for, care and diligence, utmost

required . . . . . . . . . . . . . . . . . . . . . . . . . 4181

passengers, attention and treatment 4184

travel at reasonable speed, must. . . . . 4185

vehicle, overload, must not . . . . . . . . . . 4183

owner of, liable for acts of driver. . 1159

safe, must provide . . . . . . . . . . . . . . . . 4182

reward, without, care and diligence,

ordinary . . . . . . . . . . . . . . . . . . . . . . . . . . . 4180

rules governing conduct of business. . . 4238

seats, must provide passengers with. . . 4237

vehicle, overload, must not . . . . . . . . . . . . 4237

sufiicient, must provide . . . . . . . . . . . . . 4236

Of Property.

bill of lading, carrier’s obligation not

altered by ...................... .. 4201

defined . . . . . . . . . . . . . . . . . . . - - - - . . . - 4198

delivery to holder of, exonerates car

rier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4233

false, issuing, punishment . . . . . . . . . . 7540

negotiable . . . . . . . . . . . . . . . . . . . . . . . . . . 4199

sets of, given on demand . . . . . . . . . . . . 4212

surrender required before delivery of

freight . . . . . . . . . . . . . . . . . . . . . . . . . . . 4204

transferred by delivery, if to bearer. . 4200

consignee defined . . . . . . . . . . . . . . . . . . . . 4186

consignor defined . . . . . . . . . . . . . . . . . . . .. 4183

damages, measure of, accept, refusal

to, for . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4992

delivery, for delay in . . . . . . . . . . . . . . . . 4991

neglect to make, for . . . . . . . . . . . . . . 4993

delay, liable for, when . . . . . . . . . . . . . . .. 42-H

delivery, consignee, made to, when. . . . 4191

failure in, makes carrier warehouse

man . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4193

place of, if no usage . . . . . . . . . . . . . . . . 4192

property, of, to other carriers . . . . . . . . 4248

directions conflicting, duty . . . . . . . . . . . . 4189

obey, must . . . . . . . . . . . . . . . . . . . . . . . . . 4188

exoneration by delivery to other carriers 4248

loss of freight, for . . . . . . . . . . . . . . . . . . 4249

freight defined . . . . . . . . . . . . . . . . . . . . . . . . 4186
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freight, exoneration for loss of . . . . . . .. 4249 directed to whom . . . . . . . . . . . . . . . . . . . _. 6100

notice of arrival, to give, when . . . . .. 4193 granted, when, by whom . . . . . . . . . . . . . . 6098

freightage, advance, may be required in 4205 hearing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6107

apportionment, accepted in part. . . .. 4210 impeachment of record, how . . . . . . . . . . 6107

payment accordingly. . . . .~. . . . . . . . . 4209 issued and heard in vacation . . . . . . . . . . 6127

place short of destination, at. . . .. 4211 ofiicer whose term has expired, to .. . 6102

carrying further, etc., no extra . . . . .. 4212 judgment, copy of, sent below . . . . . . . . . 6108

consignee liable for, when . . . . . . . . . . . 4207 roll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6109

consignor liable for, exception . . . . . . . 4206 jurisdiction of supreme court in . . . . . . . 5165

defined . . . . . . . . . . . . . . . . . . . .. . . . . . . .. 4186 new trials regulated how . . . . . . . . . . . .. 6129

increase, natural, none on . . . . . . . . . .. 4208 practice, law governing . . . . . . . . . . . . . .. 6128

lienfor............................. 4213 proofs,otherpermitted,when . . . . . . . ..6104

liability, may terminate by storage. . .. 4194 record may be impeached, how . . . . . . . . 6107

lien for carriage . . . . . . . . . . . . . . . . . . . . . . . 4835 return, further, ordered . . . . . . . . . . . . .. 6107

marine, deviation. . . . ., . . . . . . . . . . . . . . .. 4190 review, extent of . . . . _ _ . , , , _ _ _ , , _ , , _ . . 6106

freight, stowing on deck . . . . . . . . . . .. 4190 service, mode of . . . . . . . . . . . . . . . . . . . . .. 6105

liable when . . . . . . . . . . . . . . . . . . . . . . .. 4245 stay of proceedings discretionary . . . . .. 6103

perils of sea defined . . . . . . . . . . . . . . . . . 4246 writ, requisites of . . . . . . . . . . . . . . . . . . .. 6101

PIOPCIFY, liable f0!‘ when I. . . . . . . . . . . . . 4242 CHALLENGE_

negligence in carriage, liable for... .. 4243 acts constituting’ to prize fights _ _ _ _ _ _ 7350

perishable, sold when . . . . . . . . . . ..\. 4196; duel’ attempts to induce _ _ _ _ _ _ _ _ _ _ I ' H 7136

““°“‘““°“i 5°“ ‘°' °h‘"8"“- --_ ---- -- 4195. duel, t0, defined .................... .. 7135

reward’ f°_r' care’ Ordmzlry reqm':ed' ' ‘ 4187 5 punishment . . . . . . . . . . . . . . . . . . . . . . .. 7134

rewa_rd' without’ care’ sljght required’ ' 4187 grand juror acting after allowed . . . . . . . 7016

services other than carriage, rules gov- - grand jury’ to, when _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . . _ 7990

emmg _' ' ' ' ' "_' '°_“_ ' ' ' ' ‘ ' ' ' ' ' ' " 4200 prize fight, to . . . . . . . . . . . . . . . . . . . . . . .. 7349

storage terminates liability . . . . . . . . . ., 4194; (See Jury)

valuables, liability limited, exception. . 4247 CHANGE OF NAMES

CAUCUSES. - . .
voting at, unlawful, when . . . . . . . . . . .. 6898 i ::r:;_siCAUSE OF ACTION. city, town or village, petition, contents 6151

complaint must show . . . . . . . . . . . . . . . .. 5266 costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6152

joinder of . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5291, persons, hearing of petition . . . . . . . . . .. 6150

misjoinder of, ground for demurrer. 5268 l petition, contents . . . . . . . . . . . . . . . . . .. 6150

several may be joined . . . . . . . . . - . . . . . . . 5291 CHAT-I-EL INTERES1-s_

5"'**°d ”°P“"“e1Y_- ‘° be ------------- -- 5291, defined ............................. .. 3329

CEMETERY l CI-IATTEL MORTGAGES.

birds, wounding or trapping in . . . . . . .. 7564 ,See Mortgages’ Personal P,.Ope,.ty_)

tombs, etc., defacing . . . . . . . . . . . . . . . . .. 7204

(See Corporatioiis, Cemetery.) cHATTELS' REAL‘ .

CERTIFICATE. ‘ defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3329‘

false, public officer, delivering . . . . . . .. 7036 | CHEATINC“

marriage, failure to return . . . . . . . . . . .. 7273 (See F11139 Pe1‘80"¢l3'i01l8 and C'heats,7485

CERTIFICATE 01-‘ DEPOSIT. l CHECKS 7493')

tit;e)ntgL t_e,-alili'sll'e1- before and after dis- 4967", days of grace’ none _ D - ‘ ' . _ _ I I ‘ _ ' _ _ I I " 4965

’ q ‘ I I I ' I I ' . ' ' ' ' I ' ' ' ' ' . ' I ' ll l defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4964

C ERTIORARL ‘ delay in presentment, effect of . . . . . . . . 4965

appeals regulated, how . . . . . . . . . . . . . .. 6129 false token when . . . . . . . . . . . . . . . . - - - - -- 7492

application for, how made . . . . . . . . . . . .. 6099 governed by what law . . . . . . . . . . . . . . .. 4965
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¢Hg¢1(5__g0,,t;-,m¢d_ CHILDREN.--Continued.

indorsee, title of . . . . . . . . . . . . . . . . . . . . .. 491";-3 Posthumous. future interest, take how 3297

negotiable .......................... .. -1861 Pwperty, parent as such has no control 2783

use of worthless, false pretense . . . . . . .. 7492 1'¢5id<‘-"Ce, Parent ma)’ 91131189 - - - - - - - - - 2794

' services after majority, no compensa

CHEESE" tion, when . . . . . . . . . . . . . . . . . , _ , , . . .. 2791

(See Dairy P"°d"°t3’ 7639:7642-) stealing of, defined, punishment . . . . .. 7180

CHIEF CLERK Qp THE I-[QUSE_ substituting, misdemeanor, when . . . . . . 7026

. . support, action for . . . . . . . . . . . . . . . . . . . 2786

:::.*;‘i°;,*:,:;e:‘:it:°,:;,,t:ff?11:1:::;:: ii or »»~»»o
’ legitimate, mother assists in, when . . 2779

CHILDREN. majority, after, no compensation,

abandonment and neglect of’ . . . . . . . . .. 7172 when " ' ' I ' ' ' ' ' ' ' ' ' ' ' ' ' ' ‘ ' ‘ ' ' ' ' ' ' 2791

parent, by, punishment . . . . . . . . . . . . . 7174 Parents not hable for’ when ' ' ' ' ' ' ' ' ' 2789

abduction of, forbidden ............. .. 2718 P°°"°h1i11d muitg --_--1; --------- -- 31*};

abuse of parental authority . . . . . . . . . .. 784 Perm“ W ° mus . “ms - ' ' - - - - - - - - ‘ "

acts of, parent not answerable for. . .. . 2795 "el“ti"e cannot recover commnsation

adopted, freed from obligation to parent 2805 for, when . . . . . . . . . . . . . . . . . . . . . . . . . 2799

status of ......................... .. 2804 *°""- "1°1'1d°B by birth and ad°Pti°"-- 511‘!

adoption, (See Adoption.) ...... ..2791,2s0s “"b°"*- rights °f ------------------- -- 970°

birth of, pretense to, misdemeanor. . . .. 7025 W‘-"g°s Paid to them’ when ' ' ' ' ' ‘ ' ' - - - - 2793

crime, incfl-Pable of, When ........... .. 6814 W"°'= by f°;"'°' h"=l"="1d- @"\'i¢°s 97:;

custod divorce actions in and afteI._ _ 2760 support 0 . . . . . . . . . . . . . . . . . . . . . . . . . . T

illegiytimate, belongs to mother . . . . .. 2781 Wm’ omitted fmmi take by S“°°°Ssi°“ 3674

marriage annulled, after .. . . . . . . I 2734 unprofided for in’ mke by Bucces‘

parents’ mutual right Of, to _ _ _ _ _ _ _ _ _ 2796 8i0I1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3673

separated . . . . . . . . . . . . . . .._ . . . . . . .. INperson entitled to . . . . . . . . . . . . . . . . . .. 2780 , , ,

transfer of . . . . . . . . . . . . . . . . . . . . . . . . .. 2780 (See Thmg m Ashen‘)

t defined as to chapter on obscene litera- CHURCHES.

t111'e - - - - - - - - - - - - - - - - - - - - - ~ ' - - - - - - - -- 7216 injuring, punishment . . . . . . . . . . . . . . . . . 7566

d0ml_n_wn 0f_fiwarf>tr_1t@,tvvhenffre€<3l fromg) I’-734 (See Corporations, Religious, Etc.)

earnings, 1 egi ima e, o , e ong

mother.... .. .. . 2781 CIGARETTES

parent may relinquish . . . . . . . . . . . . .. 2792 9'dl“|te“tedv Belling}; Etcudpenalty - - ' ' " 72-2;

person entitled to _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2780 sa. e to minors pro i ite . . . . . . . . . . . . . 7.

illegitimate become legitimate. when.. 2806 C1TAT[QN_

succession from, who takes by . . . . . . 3145 (See Estates of Decadent“

take by . . . . . . . . . . . . . . . . . . . . . . . . .. 3144

labor prohibited during school hours 762-764 CITIES

legitima.cy,b0rn after marriage dissolved 2777 aldermen, classified how . . . . . . . . . . . . . . 2254

born before wedlock . . . . . . . . . . . . . . .. 2777 compensation . . . . . . . . . . . . . . . . . . . . .. 2165

divorced parents . . . . . . . . . . . . . . .2751. 2752 inspector of elections, determined by

marriage annulled . . . . . . . . . . . . . . . . .. 2733 lot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 483

presumed, if born in wedlock . . . . . . .. 2776 appoint others, when . . . . . . . . . .. 483

presumption of, who may dispute... 2778 jurors, to make selection of . . . . . . . . . 447

necessaries furnished by third person, number .. -. . . . . . . . . . . . . . . . . . . . . . . . . . 21$‘)

recovery for . . . . . . . . . . . . . . . . . . . . . . . . 2788 qualifications . . . . . . . . . . . . . . . . . . . . . .. 2136

parent abandoning, punishment . . . . . .. . 174 records of ofiicers, to examine . . . . . . . 307

provide for, neglect to . . . . . . . . . . . . . . . 7173 senior, inspector of elections . . . . . . . . 483

posthumous, deemed living at death of term of. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2134

parents . . . . . . . . . . . . . . . . . . . . . . . . . . 3757 vacancy, how filled . . . . . . . . . . . . . . . . . 2135

future contingent interest defeated by I-K318 assessor, appointment of . . . . . . . . . . . . . 2185
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assessor, blanks, to provide at city ex

pen'se . . . . . . . . . . . . . . . . . . . . . . . . . . .. 308

deputy, may appoint . . . . . . . . . . . . . . . . 370

bond . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 370

responsible for acts of . . . . . . . . . . .. 370

duties of _ , _ _ . . . . . . . . . . . . . . . . . . . . 2184

assessment, roll open to inspection . . . . 2185

sidewalks, special, for . . . . . . . . . . . . . .. 2491

waterworks, for . . . . . . . . . . . . . . . . 2312-2314

attorney, duties . . . . . . . . . . . . . . . . . . . . . . 2175

municipal court, in . . . . . . . . . . . . . . . .. 2220

auditor, accounts . . . . . . . . . . . . . . . . . . . .. 2170

assessment roll, to deliver to county

auditor . . . . . . . . . . . . . . . . . . . . . . . . . . . 2189

blanks, to provide at city expense. . . 308

duties . . . . . . . . . . . . . . . . . . . . . . . . . . 2168-2170

jurors, to record names of, etc. . . .447, 448

notice of apportionment, to post. . . 446

oaths, may administer . . . . . . . . . . . . .. 2167

orders countersigned by . . . . . . . . . . . . . 2168

reports by, to council . . . . . . . . . . . . . . . 2169

bdard of audit, claims for damages ex

amined by . . . . . . . . . . . . . . . . . . .2172—2174

powers and duties . . . . . . . . . . . . ..2171—2174

board of equalization, duties of. . . .2187, 2188

failure to meet does not invalidate

tax .. 2189

meetingof. 2186

bridge funds to be turned over to, when 2500

charter powers, how enforced . . . . . . . . . 2333

clerk, jurors, notice of apportionment,

to post . . _ _ . . . . . . . . . . . . . . . . . . . . . .. 446

record names, etc., to . . . . . . . . . . . . .447, 448

contracts, bonds, etc., how signed. . . .. 2311

ofiicers not to be interested in . . . . . . . 233,7

corporate limits, extension of. . .. 2327-2332

extension or restriction . . . . . . . . . .2437—2442

corporate na.me..... .. 2112

council, composed of whom . . . . . . . . . . . . 2132

jurisdiction outside city limits, when 2146

jurors, to select . . . . . . . . . . . . . . . . . . . .. 447

mayor presides at meetings of . . . . . . . 2120

meetings................ 2140

members, expulsion of . . . . . . . . . . . . . . 2138

qualifications, judge of its 0wn.. . . 2137

open doors . . . . . . . . . . . . . . . . . . . . . . . . . 2142

ordinances, adoption of . . . . . . . . . . . .. 2147

powers of, generally . . . . . . . . . . . . . . . . 2148

president and vice president . . . . . . .. 2141

quorum . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2139

records of oflicers, to examine . . . . . .. 307

record of vote kept . . . . . . . . . . . . . . . .. 2143

Section.
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council, reports of committees deferred

when .. 2145

tax for interest and sinking fund. . . . . 2480

vote, rescinding of . . . . . . . . . . . . . . . . . . 2144

damages, claim must be presented for

audit . . . . . . . . . . . . . . . . . . . . . . . . . . 2172-2174

elections, clerks of, oath and duties. . . 2255

districts and precincts . . . . . . . . . . . . .. 2252

judges, oaths and duties . . . . . . . . . . .. 2255

notice of . . . . . . . . . . . . . . . . . . . . . . . . . .. 2251

ofiicers elect notified by auditor. . .. . 2257

returns canvassed by council . . . . . . . . __55

tie vote, how decided . . . . . . . . . . . . . . . 2256

time and place of . . . . . . . . . . . . . . . . . . . 2251

vacancy created by failure to qualify 2257

filled by special . . . . . . . . . . . . . . . . . . . 2258

voters, qualifications of . . . . . . . . . . . . . 2253

registration of . . . . . . . . . . . . . . . . . . . . 2253

engineer, duties and compensation of. . 2248

qualifications . . . . . . . . . . . . ., . . . . . . . . . 2248

finance, appropriation, annual, how

made . . . . . . . . . . . . . . . . . . . . . . . . . . . 2262

appropriation must be made before
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law, efiect upon former . . . . . . . . . . . . . 5153

law of state, establishes . . . . . . . . . . . . . 5147

process defined as used in . . . . . . . . . . . 5152

repeal revives no former law . . . . . . .. 5153

retroactive, when not. . . . .. . 5146

rights, prior, unaffected. . . .-. . . . . . .. 5148

state defined as used in . . . . . . . . '. . .. . 5152

statutes of limitation, effect on . . . . .. 5149

technical words, how construed... .. 5151

words and phrases, how construed.. 5151

writ defined as used in . . . . . . . . . . . . . . 5152

United States defined as used in .. .. 5152

criminal procedure, act known as. . .. . 7740

applies to what . . . . . . . . . . . . . . . . . . . . . 8509

continuation of statutes, construed as 8689

provisions govern, when . . . . . . . . . .. 8690

retroactive, not . . . . . . . . . . . . . . . . . . . . 8504

justices’, act known as . . . . . . . . . . . . . .. 6618

applicable when and to whom . . . . .. 6619

penal, act known as . . . . . . . . . . . . . . . . . . . 6800

construed how . . . . . . . . . . . . . . . . .6808, 7738

retroactive, not . . . . . . . . . . . . . . . . . . . . . 7739

Section.

CODE.—Continued. _

penal, scope of . . . . . . . . . . . . . . . . . . . . . . .. 6805

political, act known as . . . . . . . . . . . . . . .. 1

actions, pending, unaffected . . . . . . .. 2686

construction . . . . . . . . . . . . . . . . . ..2682, 2683

designated how . . . . . . . . . . . . . . . . . . .. 2688

limitations reckoned how . .. .. . . .. . . 2687

oflices under repealed acts continued,

when . . . . . . . . . . . . . . . . . . . . . . . .2684, 2685

proceedings, pending, unaifected.... 2686

retroactive, not . . . . . . . . . . . . . . . . . . . .. 2681

probate, act known as . . . . . . . . . . . . . . .. 6160

case construed . . . . . . . . . . . . . . . . . . . . . 6166

clerk construed . . . . . . . . . . . . . . . . . . . .. 6166

codicil construed . . . . . . . . . . . . . . . . . .. 6166

construction, rule of . . . . . . . . . . . . . . .. 6161

county court construed . . . . . . . . . . . .. 6166

county judge construed . . . . . . . . . . . .. 6166

law of state, establishes . . . . . . . . . . .. 6161

mandate construed . . . . . . . . . . . . . . . .. 6166

person interested construed . . . . . . . . . 6166

procedure prescribed . . . . . . . . . . . . . .. 6162

provisions, certain remain in force. . . 6163

rights, prior, unaffected . . . . . . . . . . .. 6162

time, computed how . . . . . . . . . . . . . . .. 6164

will construed . . . . . . . . _ , , , . . . . , , , _ __ 6166

words, certain, construed . . . . . . . . . .. 6166

words and phrases, construed how .. 6165

CODICIL. p

(See Wills.)

COHABITATION.

punishment for unlawful - . . . . . . . . . . . . . 7171

COIN.

counterfeiting with intent to export,

forgery . . . . . . . . . . . . . . . . . . . . _ _ , _ , _ _ 7429

intent to utter, with, forgery . . . . . . . . 7428

‘possession of counterfeit, forgery... . . 7436

uttering counterfeit, forgery . . . . , _ _ _ ,_ 7438

COLLUSION.

divorce denied on showing . . . . . . . .2744. 2746

COMBINATIONS.

(See Trusts, Pools and Combinations,

7480, 7481.)

COMMISSION TO ADJUST TAXES.

authority of . . . . . . . . . . . . . . . . . . . . . . . . , . 1347

discrepancies in taxes adjusted by. . .. . 1353

expenses of, paid how . . . . . . . . . . . . . . .. 1353
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COMMISSIONER OF A G R I C U L -

Section.

TURE AND LABOR.

duties of . . . . . . . . . . . . . . . . . . . . . .123, 127-129

examination of persons under oath. . . . 126

fairs and expositions, has charge of. . . . 128

obstruction of, misdemeanor . . . . . . . . .. 125

report . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 130

number printed . . . . . . . . . . . . . . . . . . . . 59

salary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 131

settlers, needy, accounts approved by 1512

appropriation expended by . . . . . . . . .. 1511

statistician, state . . . . . . . . . . . . . . . . . . . . . 129

wool market, proclaims . . . . . . . . . . . . . .. 1809

COMMISSIONER OF INSURANCE.

books, etc., of companies, access to . . .. 3125

contempt of, proceedings to punish . . . . 5953

disqualified to act, when . . . . . . . . . . . . .. 135

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 132

fees.... 3132

account of, report, payment . . . . . . . . . 327

inquiry into condition of companies. . . . 123

life policies, to ascertain value of . . . . .. 3127

notice, when company’s capital im

paired . . . . . . . . . . .: . . . . . . . . . . . . . . . . .. 3099

policies, notice to discontinue issuance

of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3127

notice not to issue new, when . . . . . . . 3102

report to governor . . . . - - - - - - - - - - - - - . -. 132

number printed . . . . . . . . . . . . . . . . . . . . 59

salary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 134

statements of insurance companies,

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3121

COMMISSIONERS OF P U B L I C

PRINTING.

contract, may cancel, when.... .51, 54

extend, may, when................. 53

documents, determine number printe 47

duties and powers of . . . . . . . . . . . . . . . . . . 61

expert printer, may employ . . . . . . . . . .. 49

inferior printing, may reject . . . . . . . . . . . 54

members, who are . . . . . . . . . . . . . . . . . . .. '38

violation of duty, penalty . . . . . . . . . . . .. 75

COMMISIONERS OF RAILROADS.

actions, duty to institute, when . . . . . . . 3051

appeals from orders fixing tariffs. . .. . . 3034

attorney general, counsel for. . .. . . . . . . 3009

bond and oath . . . . . . . . . . . . . . . . . . . . . . .. 3005

contempt of. proceedings to punish. . . . 5953

counsel, additional, may employ . . . . . .. 3009

findings and report, action brought on,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3047

Section.

COMMISSIONERS OF RAILROADS.

—Continued.

findings and report, action on, injunc

tion, etc., when . . . . . . . . . . . . . . . . Z1)-49

procedure in . . . . . . . . . . . . . . . ..3048, 3049

delivered to attorney general, when. . 3046

service on carrier . . . . . . . . . . . . . . . . . .. 3045

writing, to be in . . . . . . . . . . . . . . . . . . .. 3044

free passage from carriers . . . . . . . . . . .. 3007

grain, weighing of, etc., supervise. . . . . 1784

trade, investigate fraud and oppres

sion in . . . . . . . . . . . . . . . . . . . . . . . . . . . 1784

majority decides questions . . . . . . . . . . . . 3012

members, who are . . . . . . . . . . . . . . . . . . . . 3003

oflice, where kept . . . . . . . . . . . . . . . . . . . . . 31106

penalties recovered, where paid . . . . . . . 3051

petition, persons aggrieved may . . . . . . . 3041

proceedings on . . . . . . . . . . . . . . ._. . . . . _ 304-2

powers and duties . . . . . . . . . . . . . .:3008, 3035

public warehouses, to license . . . . . . . . . . 1787

qualifications................ 3004

rates, change of, by carriers, compelled 3031

fixed by, in effect, when . . . . . . . . . . . . 3032

fixed by, notice of, when . . . . . . . . . . .. 3031

order fixing, served on whom . . . . . . . . 3032

report, annual, contents . . . . . . . . . . . . .. 3010

special, biennial . . . . . . . . . . . . . . . . . . .. 3011

regulate management of public ware

houses . . . . . . . . . . . . . . . . . . . . . . . . . . . 1784

salary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3006

secretary, may appoint . . . . . . . . . . . . . . .. m‘flO3

salary . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3006

witnesses, may require attendance of. . 3042

COMMITMENT.

appearance for trial, on, court may issue 8220

bail exonerated by . . . . . . . . . . . . . . . . . . .. 82');

bail not given, words indorsed . . . . . . .. 796?

contempt, for (See Contempt.)

defendant convicted, may issue . . . . . . . . 8254

examination, for, form . . . . . . . . . . . . . . .. 7956

form . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7971

fugitives from justice . . . . . . . . . . . . .8485, 8486

ofiense bailable, form . . . . . . . . . . . . . . . .. 7968

bailable, not, form . . . . . . . . . . . . ..~. . . . 7967

order of, to reform school, contents. . . . 8584

penalty, if officer refuses prisoner copy 8694

prisoner entitled to copy . . . . . . . . . . .. . 8684

warrant, contents of . . . . . . . . . . . . . . . . . . 7970

witnesses . . . . . . . . . . . . . . . . . . . . . . . . 7972, 7975

youth, to reform school, term of. . .8581~8583

COMMON CARRIER.

(See Carriers, Com-mon-.1
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Section.

COMMON LAW.

(See Law.)

COMMUTATIONS.

(Sec Pardons, 8431-8442.)

COMPENSATION.

assignee in insolvency . . . . . . . . . . . . . . .. 6050

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4969

delay, may cure, when . . . . - - . . - - - - - - -- 3806

errors of description, agreement for,

does not prejudice rescission, when. . 3933

finder of thing, entitled to, when . . . . .. 4034

lienor not entitled to, for expense of

keeping....'....... . . . . . . . . . . . . . . . . .. 4687

mistakes, allowed on specific perform

ance for, when . . . . . . . . . . . . . . . . . . . . .. 5030

ofiicious persons, not entitled to . . . . . . . 4172

partial failure to perform, allowed on

specific performance . . . . - - - - - . . - . - -- 5031

partition . . . . . . . . . . . . . . . . . . . . . . . . .5821, 5822

inequality, for . . . . . . . . . . . . . . . . . . . . . . 5835

partner, not entitled to. . . . . . . . . . . . . .. 4382

public olficers, (See Salaries.)

relief, from forfeiture, on . . . . . . . .1 . . . . 4970

rescission, required in, when . . . . . . . . .. 5040

ship's managing owner for personal

services . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4171

storage, rates of . . . . . . . . . . . . . . . . . . . . .. 4026

trustee, instrument silent, same as exec

utors . . . . . . . . . . . . . . . . . . .- . . . . . . . . . . . . 4293

COMPLAINT.

allegations not denied admitted . . . . . . . 5292

amended, must be served . . . . . . . . . . . . . 5270

time to answer . . . . . . . . . . . . . . . . . . . . . 5270

causes of action must be separately

stated . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5291

claim before due, what to state . . . . . . . . 5353

contain, what to . . . . . . . . . . . . . . . . . . . . . . 5266

counterfeiting trade-marks, etc . . . . . . . . 7266

county court, in, filed when. . .. .. .. .. . 6609

defined, civil . . . . . . . . . . . . . . . . . . . . . . . . . 5266

criminal . . . . . . . . . . . . . . . . . . . . . . . . . . .. 7881

condemnation by eminent domain . . .. . 5962

foreclosure of mortgage, allegations as

to other proceedings . . . . . . . . . . . . . . .. 5869

forfeited goods, for . . . . . . . . . . . . . . . . . .. 5788

forfeiture, for . . . . . . . . . . . . . . . . . . . . . . . .. 5787

intervention, in . . . . . . . . . . . . . . . . . . . . . .. 5239

joinder of causes of action in . . . . . . . .- 5291

partition, in, allegations . . . . . . . . . . . . .. 5796

quo warranto for usurping oflice, in . .. 5745

service, proof of . . . . . . . . . . . . . . . . . . . . . . 5262

required after appearance and de

mand , , . . . . . . . . . . . . . . . . . . . . . . . . . . 52-19

Section.

COMPLAINT.-Con finued.

service, unnecessary if no personal

claim made . . . . . . . . . . . . . . . . . . . . .. 5250

summons, of, need not be made with 5249

time for, after demand . . . . . . . . . . . . . . 5249

supplemental . . . . . . . . . . . . . . . . . . . . . . . . . 5301

taxes, in action for . . . . . . . . . . . . . . . . . . . 1278

COMPOUNDING.

crimes, what is . . . . . . . . . . . . . . . . . . . . .. 6997

punishment . . . . . . . . . . . . . . . . . . . . . . .. 6997

indictment or information for, grounds 8061

prosecution, defined . . . . . . . . . . . . . . . . .. 6998

misdemeanor . . . . . . . . . . . . . . . . . . . . . .. 6998

COMPROMISE.

acceptance of offer, how made. . . .5639-56-11

counterclaim, ofier to allow . . . . . . . . . . . . 5640

crime, of, not permitted, except . . . . . .. 8412

judgment offered by defendant, effect. . 5639

misdemeanor, authorized, when . . . . . .. 8409

order to, is bar . . . . . . . . . . . . . . . . . . . .. 8411

stay of proceedings on . . . . . . . . . . . . .. 8410

ofier cannot be given in evi

dence . . . . . . . . . . . . . . . . . .5639, 5640, 56-12

fixed damages, of . . . . . . . . . . . . . . . . . ., 5641

CONCEALED WEAPONS.

(See Weapons.)

CONCXLIATION.

agreement entered on docket . . . . . . . . . . 6796

judgment, becomes when . . . . . . . . . . . 6796

certificate to justice.._. . . . . . . . . . . . . . .. 6797

compensation, paid how . . . . . . . . . . . . .. 6798

costs and fees . . . . . . . . . . . . . . . . . . . . . . . . 6798

duties of commissioners . . . . . . . . . . . . .. 6796

election of commissioners . . . . . . . . . . . . . 6794

evidence taken . . . . . . . . . . . . . . . . . . . . .. 6796

hearing, attorneys not allowed at . . . . . . 6797

certified to justice, when . . . . . . . . . . .. 6797

parties appear in person . . . . . . . . . . .. 6797

parties, brought before commission,

how . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , 6796

proceedings against commissioners,

when . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6798

commissioners, before . . . . . . . . . . . . .. 796

evidence, cannot be given in . . . . . . .. 6799

term of ofiice of commissioners . . . . , , _ _ 6795

witness, commissioners incompetent as 6799

CONDITIONS.

alienation, restraining, void. . . . . . . . .. 3307

communication of acceptance, concern

ing, must be obeyed . . . . . . . . . . . . . .. 3858
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Section.

CONDITIONS.—C0nt'inued.

created, when deemed . . . . . . . . . . . . . . .. 3323

forfeiture, involving, strictly construed 3776

marriage, imposing restraints on, void 3306

negotiable instruments, what allowed 4854

offer of performance, may be made de

pendent on, when . . . . . . . . . . . . . . .. 3812

free from, must be, except . - - . . . . . .. 3808

ownership classified . . . . . . . . . . . . . . . . . . 3304

imposed on, may be . . . . . . . . . . . . . . .. 3303

precedent, defined . . . . . . . . . . . . . . . . .. 3304

illegal, condition void . . . . . . . . . . . .. 3305

instrument void.... ,... 3805

pleaded how . . . . . . . . . . . . . . . . . . . .. 5286

subsequent, defined . . . . . . . . . . . .. 3304

performance of, of proposal, is accept

ance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3860

proposal revoked by failure to perform 3863

specific performance, performance of,

necessary before . . . . . . . . . . . . . . . . . . . . 5031

(See Obligations.)

CONDONATION.

divorce denied on showing. . .2744, 2747-2749

CONDUCTOR.

intoxication, misdemeanor . . . . . . . . . . .. 7320

CONFESSION.

corpus delicti, not provable by. . . . . . .. 7055

CONGRESS.

certificate of election of members. . . . . 540

CONNIVANCE.

divorce denied on showing . . . . . . . .2744, 2745

CONSENT. -

adoption, necessary to, when . . . . . .2799—2801

apprenticeship, who gives and how . . .. 2832

guardian, necessary to appointment,

when . . . . . . . . .'. . . . . . . . . . . . . . . . . . . . . 2812

marriage, age of . . . . . . . . . . . . . . . . . . . . .. 2721

annulment for lack of . . . . . . . . . . . . .. 2731

essential to . . . . . . . . . . . . . . . . _ . . . . . . .. 2720

separation, sufficient consideration for 2769

CONSIDERATION.

burden of proving want of . . . . . . . . . . .. 3881

executed or executory . . . . . . . . . . . . . . .. 3875

executory, ascertained how . . . . . .. .. . . 3876

determined by what rules . . . . . . . . . . . 3876

specified, need not be . . . . . . . . . . . . . . . 3876

failure of, rescission, ground for . . . . . .. 3932

good, defined. 3871

inadequate, contract not specifically en

forced . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5030

Section.

CONSIDERATION.—(,'ontinued.

lawful, must be . . . . . . . . . . . . . . . . . . . . . . . . 73

legal, good. how far . . . . . . . . . . . . . . _ _ .. 3872

moral, good, how far . . . . . . . . . . . . . . . .. 72

presumed in case of drawer, acceptor or

indorser . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4867

transfer, unnecessary to validity of. . . . 3509

unascertainable, contract void . . . . . . .. 3878

provision void . . . . . . . . . . . . . . . . . . . . .. 3879

undetermined, reasonable worth deter

mines . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3877

unlawful, contract void . . . . . . . . . . . . . .. 3874

want of, indorsee not affected, when . . 4883

writing presumes . . . . . . . . . . . . . . . . . . . . . 3880

CONSIGNEE.

(See Carriers, Common.)

CONSIGNOR.

(See Carriers, Common.)

CONSPIRACY.

acts, overt, what necessary . . . . . . . . . . .. 7040

allegation of overt act necessary . . . . . . 819-1

assembly of workmen, when not. . . .. 7039

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7037

mines, against . . . . . . . . . . . . . . . . . . . . . . .. 7%

state, out of . . . . . . . . . . . . . . . . . . . . . . . . . . 7038

CONSTABLE.

account to county commissioners . . . . . . 1932

failure to make, penalty . . . . . . . . . . . . . 1934

arrest without warrant, when . . . .7563. 7923

blanks, to provide at expense of munic

ipality . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 308

confinement, unlawful, of insane . . . . . . 7276

demands, may receive in payment. when 7012

demand in suit, buying . . . . . . . . . . . . . . . . 7

loaning on . . . . . . . . . . . . . . . . . . . . . . . . .. 7010

forfeits oflice . . . . . . . . . . . . . . . . . . . .. 7011

escape, permitting, misdemeanor, when 6956

elective county ofiicer . . . . . . . . . . . . . . . . . 1890

township oflicer . . . . . . . . . . . . . . . . . . .. 2340

fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2093

advance, may require in . . . . . . . . . . . . . 2104

bill of, to keep posted . . . . . . . . . . . . . . . 2105

statement of, must indorse . . . . . . . . . 2086

gambling, duty as to . . . . . . . . . . . . . . . . . 7243

money, appropriating. felony, when... G385

oath and bond, (See Ojficers.) -

prize fight, duty as to . . . . . . . . . . . . . . . . 7353

neglect of duty, as to, misdemeanor 7354

records of oflice, injuring, etc . . . . . . . . . 6985

refusal to perform duty, misde

meanor . . . . . . . . . . . . . . . . . . . . . . . . 7363, 73$
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Section. Section.

CONSTITUTION. CONTEMPTS.—Continued.

amendments to, accounts for publish- presence of court, in, procedure . . . . . .. 5935

ing, audited how . . . . . . . . . . . . . . . .. 1822 not in, procedure . . . . . . . . . . . . . . . . . . . 5:833

advertisement of, before election.... 509 punishable as crime when . . . . . . . . . . .. 7

certificate of election as to . . . . . . . . . . 543 referee, of, punished how . . . . . . . . . . . . 5952

fees for publishing . . . . . . . . . . . . . . . . . . 1821 restraint of liberty, degree required. . . 5940

record of result of election . . . . . . . . . . 544 service of what on accused required. . . 5938

newspapers, how selected, and by sherilf liable for insufiicient surety,

whom . . . . . . . . . . . . . . . . . . . . . . . . . . . 1820 when . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. .5951

published how long and when . . . . . . . 1819 supplemental proceedings, in. . . .". . . . .. 5573

CONTEMPTS undertnlring, appeal, on . . . . . . . . . . . . . .. 5954

_ _ V 42 conditions . . . . . . . . . . . . . . . . . . . . . . . . .. 0941

answer to interrogatories . . . . . . . . . . . .. 39, procaeds of recovery applied how 5950

appeals, procedure .. . .' . . . . . . . . . . ., . . . 0904 prosecuted by whom _ _ _ ‘ _ _ _ _ _ _ _ _ _ _ __ 5949
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by-laws, adoption, by whom, when . . . .

adoption by written assent . . . . . . . . ..

amendment, repeal, record of. . . . . . .

directors may make, when . . . . . . . . ..

provision which may be made in. . ..

record required, take effect, when. . .

certificate of incorporation issued by

2884

secretary of state . . . . . . . . . . . . . . . . . .. 2868

classification of . . . . . . . . . . . . . . . . . . . .. 2854

conveyances, legalizing former . . . . - - -. 3534

officer who executes . . . . . . . . . . . .3532, 3-">3.‘~3

corporators, one-third must be resi

dents . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2864

debts limited to amount of subscribed

stock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2891

definition of . . . . . . . . . . . . . . . . . . . . . . . . .. 2850

directors, action against, for what 5758—5770

assent presumed, when . . . . . . . . . . . .. 7533

defendants in action, made when 5767, 5768

defined . . . . . . . . . . . . . . . . . ._ . . . . . . . . . . 7536

election of, contested how . . . . . . . . . . 2897

first board,of, when.... .. 2887

time of holding . . . . . . . . . . . . . . . . . . . 2886

voting, mode of . . . . . . . . . . . . . . . . . . . 2888

knowledge, deemed to have, when. .. 7532

2885 i

2885‘
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directors, knowledge of absent, pre~

sumed when . . . . . . . . . . . . . . . . . . . . .. 7534

liability, bonds, for illegally issuing 2906

debts, for creating illegally, etc 2892

dividends, for making illegal . . . . .. 2892

trustees on dissolution, are . . . . . . . . 2915

meetings of, called how . . . . . . . . . . . . . 2900

held Where . . . . . . . . . . . . .'. . . . . . 2898, 2899

state, out of, when . . . . . . . . . . .2898, 2899

number . . . . . . . . . . . . . . . . . . . . . . . . . . 2889

oflicers, election of . . . . . . . . . . . . . . . . .. 2890

powers . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2889

qualifications . . . . . . . . . . . . . . . . . . . . . .. 2889

quorum . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2890

receipt of property, omitting to enter,

misdemeanor . . . . . . . . . . . . . . . . . . . . . 7525

removal, mode of.... 2894

trustees on dissolution . . . . . . . . . . . . .. 2914

vacancies, how filled . . . . . . . . . . .2889, 2894

dissolution, action for . . . . . . . . . . . . 5762-5766

directors, trustees on . . . . . . . . . . . . . . . . 2914

involuntary, how effected . . . . . . . . . . . 2912

remedies against, not impaired by . . . 2943

revival after, how . . . . . . . . . . . . . . . . . . 2916

voluntary, how made . . . . . . . . . . . . . . . 2912

dividends, basis for . . . . .; . . . . . . . . . . . .. 2929

owner of, who is . . . . . . . . . . . . . . . . . . .. 2881

profits, made only from . . . . . . . . . . . .. 2891

stock owned by corporation, none to 2929

elections, action to vacate, court's

power . . . . . .. ' . . . . . . . . . . . . . . . . . . .. 2897

majority must be represented at. . .. 2895

special, if regular fails . . . . . . . . . . . . .. 2896

voters, qualifications of . . . . . . . . . . . . . 2895

examination by legislative assembly... 29-12

exemptions, none . . . . . . . . . . . . . . . . . . . . . 2936

existence, term of . . . . . . . . . . . . . . . . . . .. 2882

proof of, not required unless denied.. 5754

existing, duties under codes . . . . . . . . .. 3259

felony, punishment of, for . . . . . . . . . . .. 6811

forfeiture of rights by nonuser . . . . . . . . . 2913

franchise, sale of, authorized to sat~

isfy judgment . . . . . . . . . . . . . . . . . . .. 2936

certificate of purchase . . . . . _ , . . , . , , . 2937

purchaser, rights of . . . . . . . . . . . .2937, 2938

redemption by corporation . . . . . . . . . . 2940

sale, place of . . . . . . . . . . . . . . . . . . _ . . . . 2941

fraud in procuring organization . . . . . . .. 7516

unauthorized use of name of person 7517

headquarters changed how.; . . . . . . . .. 2911

incorporation, collateral inquiry into,

prohibited . . . . . . . . . . . . . . . . . . . . . . . . 2852
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Section.

__.-._incorporation, fraud in procuring, pun

ishment . . . . . . . . . . . . . . . . . . . . . . . . . . 7516

manner of, in general . . . . . . . . . . . . . .. 2858

individuals subject to law of, when . . .. 3260

meetings, adjournments without quo~

rum . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2895

bonds, for issuance of . . . . . . . . . . . . . . . 2906

called how . . . . . . . . . . . . . . . . . . . . . . . .. 2900

justice calls, when . . . . . . . . . . .. - - - - .. 2901

name, for changing . . . . . . . . . . . . . . . . 2910

place of . . . . . . . . . . . . . . . . . . . . . . ..2898, 2899

record of, to be kept . . . . . . . . . . . . . . .. 2907

removal of director, for . . . . . . . . . . . . . 2894

stock, for increasing or diminishing. . 2905

valid, though uncalled, when. . . . . 2903

members, definition . . . . . . . . . . . . . . . . . .. 2871

moneyed, director of, guilty of misde

meanor, when . . . . . . . . . . . . . . . . . . . . 7531

fraudulent acts, misdemeanor . . . . . .. 7530

insolvency deemed fraudulent, when 7529

name, change in, made how . . . . . . . . . .. 2910

change made only if authorized by law 2853

obligations unafiected by . . . . . - . .. 2910

misnomer does not invalidate, when 2853

required to have . . . . . . . . . . . . . . . . . . . . 2853

notices, assessment of stock, for,

service . . . . . . . . . . . . . . . . . . . . .. 2921, 2922

delinquencyin assessments, of. E3, 2924

directors, meetings of . . . . . . . . . . . . . .. W

election . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2886

time fixed in, how extended . . . . . . . . . 2931

notice of meetings, articles of incorpor

ation, to amend... .._. . . . . . . . . . . . .. 2908

bonds, for issuance of . . . . . . . . . . . . . .. 2906

by-laws, for adoption of . . . . . . . . . . . . . 2883

directors, for removal of . . . . . . . . . . . . 2894

name, to change . . . . . . . . . . . . . . . . . . .. 2910

stock, for increasing or diminishing . . 2905

obligations unaffected by change of

name . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2910

oficers, actions against for

what . . . . . . . . . . . . . . . . . . .5758, 5769, 5770

appropriations by, fraudulent . . . . . .. 7462

books, fraudulent destruction of.... 7526

refusing inspection of . . . . . . . . . . . .. 7528

debt, evidence of, issuing false, for

gery . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 74:27

defendants in action, made,

when . . . . . . . . . . . . . . . . . . . . . . . .5767, 5768

embezzlement, guilty of, when . . . . .. 7-162

liability for illegally issuing

bonds . . . . . . . . . . . . . . . . . . . . . .2877, 2906
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oflicers, liability, entries, notices, etc.,

for making false . . . . . . . . . . . . . . . . . . . . 2893

payments, for, enforced when 5772

stock, for issuing illegally . . . .2876, ‘Z877

receipt, omitting to enter . . . . . . . . . .. 7025

report, publishing false . . . . . . . . . . . .. 7527

trusts, violating law against . . . . . . .. 7483

place of business, fixed in articles. . . .. 2861

principal, changed how . . . . . . . . . . . .. 2911

powers enumerated and prescribed. . . . 2882

grant of, subject to alteration, etc. - . 2851

retains what, after sale of fr;anchise 2939

will, to take property by, if specially

authorized . . . . . . . . . . . . . . . . . . . . . . . EIH3

private, defined . . . . . . . . . . . . . . . . . . . . .. 2850

purposes for which formed . . . . . . . . . 2856

proxy must be in writing . . . . . . . . . . . . . . 2895

public, defined, regulated how . . . . . . . . . 2855

oflicers, fraudulent appropriations by 7462

records of business transactions . . . . . . . 2907

redemption of franchise after sale . . . . . 2940

renewal of existence, mode of. . . . . . . . . 2909

reports, time of making . . . . . . . . . . . . . . . .72

sale of franchise, where made . . . . . . . . - ‘Z941

seal, how aflixed.... 3891

signature, form of . . . . . . . . . . . . . . . . . . .- 3535

stock, certificates, issuing canceled, for

gery . . . . . . . . . . . . . . . . . . . . . . . . . .. 7-.126

certificates, issuing false, forgery... 7425

manner of issuing . . . . . . . . . . . . . . . . 2876

corporation may own its, when . . . . .. 2880

deceased person's, represented how.. 2872

delinquent, sold or action brought to

recover assessment . . . . . . . . . . . . . . . . 2935

diminution in, how made . . . .. . .. 2905

division, etc., of, authorized when. .. 2892

prohibited . . . . . . . . . . . . . . . . . . . . . . . . 2891

excess above capital authorized, void 2879

forfeiture of, or recovery on subscrip~

tion........ %75

increase in, fee for . . . . . . . . . . . . . . . .. 2866

made how . . . . . . . . . . . . . . . . . . . . . . . , 2905

receipt for fees, filing . . . . . . . . . . . . 2867

insane, of, represented by guardian. . 2872

issued only for money, labor, etc 2877

majority of, how determined . . . . . . . . 2930

rninor’s, represented by guardian... . 2872

negotiable . . . . . . . . . . . . . . . . . . . . . . . . . . 2876

note, not payment for . - . . . . . . . . . . . . . 2878

par value must be paid . . . . . . . . .. . . . . 2876

personal property, is . . . . . . . . . . . . . . . . 2876

redemption, conditions of bringing

action . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2933
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stock, certificates, reduction of, how

made . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2905

sale of delinquent, corporation may

purchase . . . . . . . . . . . . . . . . . . .- 2929

highest bidder, to . . . . . . . . . . . . . . .. 2928

jurisdiction . . . . . . . . . . . . . . . . . . . . . . 2926

mode . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2927

proof of, and of publication . . . . . . .. 2934

subscription, books of, opened when 2874

enforceable . . . . . . . . . . . . . . . .. .. .. 2873

fictitious . . . . . . . . . . . . . . . . . . . . . . . .. 7515

title of its stock purchased by it in

corporation . . . . . . . . . . . . . . . . . . . . . .. 2930

transfer made by indorsement . . . . . . . 2876

nonresidents, by, requirements.... 2904

valid only when entered on books. . 2876

stockholders, consent in writing ratifies

acts, when . . . . . . . . . . . . . . . . . . . . . .. 2903

defendants in actions, made

when . . . . . . . . . . . . . . . . . . . . . . . .5767, 5768

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . 2871

liability for debts, as to . . . . . . . . . . . 2902

liability, bonds, for illegally issuing.. 2906

debts, for . . . . . . . . . . . . . . . . . . . . . . .. 2902

payments, for, enforced when . . 5772

quorum . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2895

will, take by, when . . . . . . . . . . . . . . . . . 3643

Agricultural Fair.

by-laws provide for what . . . . . . . . . . . . .. 3202

charges limited . . . . . . . . . . . . . . . . . . . . .. 3202

debts, limit in incurring........ . . .. 3201

directors liable for debts, when . . . . . . .. 3201

income derived how . . . . . . . . . . . . . . . .. 3202

realty, holding limited . . . . . . . . . . . . . . . . 3200

purposes for which held . . . . . . . . . .. 3200

Banking.

account, overdrawing by ofiicer, etc.,

misdemeanor .' . . . . . . . . . . . . . . . . . . 7523

actions against insolvent . . . . . . . . . . . . .. 3258

dissolve insolvent, to, grounds . . . . . .. 5762

articles of association, contents, execu

tion,........... 3226

evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . 3233

banking business can only be done by 3252

bonds of officers and employees . . . . . . .. 3256

capital, amount, how determined. . .. . 3231

increase or decrease, mode of . . . . . . .. 3236

debts, bad, defined . . . . . . . . . . . . . . . . .. 3240

deposits, insolvent, not to receive. . . . . 3250

insolvent, penalty for receiving . . . . .. 3251

punishment for receiving . . . . . . . .. 7524
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directors, examinations, reports . . . . . .. 3257

loans, making unauthorized, misde

meanor . . . . . . . . . . . . . . . . . . . . . . . . .. 7518

qualifications, oath . . . . . . . . . . . . . . . . . 3239

dissolution, application for, contents.. 3237

district court, by . . . . . . . . . . .._ . . . . . .. 3237

dividends, declared when . . . . . . . . . . . .. 3238

forbidden when . . . . . . . . . . . . . . ..3240, 3245

examinations, directors, by . . . . . . . . . .. 3257

fees for . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3254

state examiner, by . . . . . . . . . . . . . . . . . . 3254

formation, persons who may join in. . . . 3226

franchise forfeited when . . . . . . . . . . . . .. 3253

interest, rate permissible . . . . .. .. .. . . . 3241

loans, limit to one concern . . . . . . . . . . .. 3247

shares, on, prohibited . . . . . . . . . . . . .. 3244

oflicers, guarantee, excessive indebted

ness by, misdemeanor . . .'. . . . . . . . . 7522

indorsement, excessive indebtedness

by, misdemeanor . . . . . . . . . . . . . . . . . 7522

oath, record . . . . . . . . . . . . . . . . . . . . . . ..organization certificate, acknowledg

ment‘ancl record . . . . . . . . . . . . . . . . . . 3228

contents 3227

filed where._ . . . . . . . . . . . . . . . . . . . . . . .. 3228

publication of . . . . . . . . . . . . . . . . . . . ..penalties recovered how . . . . . . . . . . . . . . 3246

reserve fund, for not keeping good . . 3245

statements or entries, for false . .. .. . 3249

violations of banking laws, for . . . . . . 3248

provisions of chapter, of. . . . .. ., . . 3252

powers enumerated . . . . . . . . . . . . . . . . . .. 3229

real property, to hold...... . 3230

reports, failure to make, penalty . . . . .. 3242

regular and special . . . . . . . . . . . . . . . . . 3242

reserve fund, amount of . . . . . . . . . . . . . . 3245

good, to be made, when . . . . . . . . . . . . . 3245

penalty for not making . . . . . . . . . . . 3245

shareholders, liability of . . . . . . . . .3235, 3243

withdrawal forbidden, when . . . . . . .. 3237

shares, loans on, prohibited . . . . . . . . . . . 3244

own, bank may, when . . . . . . . . . . . . .. 3244

personal property . . . . . . . . . . . . . . . . . .. 3235

sale of delinquent, mode of . . . . . . . . . 3234

transfer, how made . . . . . . . . . . . . . . . . - 3235

value of . . . . . . . . . . . . . . . . . . . . . . . . . .. 3235

surplus fund . . . . . . . . . . . . . . . . . . . . . . . . .. 3238

Bridge.

articles of incorporation, contents. . . . . 3162

filed where . . . . . . . . . . . . . . . . . . . . . . . .. 3162

bridges, condition, to be kept in good . . 3165
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bridges, constructed only on what au

thority . . . . . . . . . . . . . . . . . . . . . . . . . .. 3163

passing unlawfully, penalty . . . . . . . . . 3169

reconstruction required within a year

after destruction . . . . . . . . . . . . . . . . . 3165

franchise forfeited when . . . . . . . . . . . .. 3164

passage, unlawful interference with,

penalty . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3168

reports, annual to county board . . . . . . . 3170

contents, time of making . . . . . . . . . . . . 3170

publication, penalty for failure . . . . . . 3171

term of existence . . . . . . . . . . . . . . . . . . . .. 3162

tolls, passage prevented, until paid. . .. 3168

rates must be posted . . . . . . . . . . . . . . .. 3166

taken only when authorized] . . . . . . . . 3163

taking excessive, penalty . . . . . . . . . . . . 3166

prohibited, when. . . . . . . . . . . . . . . .. 3167

prohibited, penalty for . . . . . . . . . . . . 3167

Building and Loan.

action against insolvent . . . . . . . . . . . . . . . 3219

borrow, has power to . . . . . . . . . . . . . . . . . 3213

borrowers, option in paying loan . . . . .. 3207

certificate of authority, issued by state

examiner . . . . . . . . . . . . . .. . . . . . .3217, 3221

revocation . . . . . . . . . . . . . . . . . . . . . . . . 3222

examination of, fees . . . . . . . . . . . . . . . . . . 3218

foreign, certificate of authority . . . . . . .. 3221

conditions imposed on . . . . . . . . . . . . .. 322)

sale of stock, misdemeanor, when... 3223

formation, how made . . . . . . . . . . . . . . . .. 3203

loan fund, constituted how . . . . . . . . , _ __ 3211

investment of unloaned . . . . . . . . . . . .. 3212

uses of, prohibited . . . . . . . . . . . . . . . . .. 3211

loan of funds, mode of . . . . . . . . . . . . . . .. 3205

note, secured, given for . . . . . . . . . . . . . 3206

premium, minimum fixed . . . . . . . . . .. 3210

repayment, when.. 3207

security, failure to give, penalty . . . . 3206

mortgage . . . . . . . . . . . . . . . . . . . . . . .. 3206

shares, when . . . . . . . . . . . . . . . . . .. . 3206

premium, minimum for loans . . . . . . . . . 3210

usurious, not . . . . . . . . . . . . . . . . . . . . . . . 3208

real estate, may purchase when . . . . .. 3209

reincorporation unnecessary . . . . . . . .. 3225

reports, contents . . . . . . . . . . . . . . . . . . . .. 3216

failure to make, penalty . . . . . . . . . . .. 3217

stockholders, deceased, fines, etc . . .. . 3204

withdrawal, when, how . . . . . . . . . . . .. 3204

shares, lien on . . . . . . . . . . . . . . . . . . . . . .. 3204

paid in, when . . . . . . . . . . . . . . . . . . . . .. 3204

retirement of unpledged . . . . . . . . . . .. 3214
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' shares, sale of, misdemeanor. when 32%. 3224

series . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3204

withdrawal and cancellation . . . . . . . . 3215

Cemetery.

interment makes lot inalienable . . . . . . . 3198

lots wholly exempt . . . . . . . . . . . . . . . . . . . 3199

members, lot owners are . . . . . . . . . . . . . . 3197

lot owners, previous, are . . . . . . . . . . . . 3196

personalty, holdings of . . . . . . . . . . . . . . . 3191

powers enumerated . . . . . . . . . . . . . .3191, 3193

realty, holdings limited . .. . . . . . .. . . . 3191

sales, proceeds, how applied . . . . . .3194, 3195

surveys of lands . . . _ . . . . . . . . . . . . . . . . . 3192

voters, members only are . . . . . . . . . . . . . 3197

Foreign.

actions against defunct . . . . . . . . . . . . . .. 5757

articles of incorporation filed where . . . 3261

record of . . . . . . . . . . . . . . . . . . . . . . . . . . . 3352

attorney for service, appoint secretary

of state as . . . . . . . . . . . . . . . . . . . . . . . . . . 3263

building and loan . . . . . . . . . . . . . . . . . . . . . 3220

conditions of doing business . . . . . . . . . . . 3261

noncompliance with law, contracts ren

dered void . . . . . . . . . . . . . . . . . . . . . . . . 3265

liability of agent for . . . . . . . . . . . . . . .. 3264

oflicers . . . . . . . . . . . . . . . . . . . . . . . . . . . 3264

stockholders . . . . . . . . . . . . .. . . . . . . . . 3264

penal statutes, subject to same as

domestic . . . . . . . . . . . . . . . . . . . . . . . . . .. 7

rights as litigants.... . 5

Insurance.

action to dissolve, authorized when. . . 5762

agents, certificate of authority, re

newal . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3124

residents only can act as . . . . . . . . . . . . 312.9

articles of incorporation, certified copy

filed where . . . . . . . . . . . . . . . . . . . . . .. 3090

contents . . . . . . . . . . . . . . . . . . . . . . . . . . . 3088

examination of . . . . . . . . . . . . . . . . . . . . . ER)

filed where . . . . . . . . . . . . . . . . . . . . . . . 3088

assessments of stock, amount limited. . 2918

capital, invested, how only . . . . . . . . . . . . 3394

investment, illegal, penalty . . . . . . . . . . 3)96

' certificate of authority, agents must not

act without . . . . . . . . . . . . . . . . . . . . . . . 3124

examination before granting . . . . . . .. 3125

revocation of, false statement. for. . . 3125

foreign . . . . . . . . . . . . . . . . . . . . . . . . .. 31%

set aside when . . . . . . . . . . . . . ._ 3126
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certificate of incorporation, filed where 3090

chattel mortgages, void unless on sepa

rate paper . . . . . . . . . . . . . . . . . . . . . . . . .. 3152

commissioner of insurance, to answer

inquiries of . . . . . . . . . . . . . . . . . . . . . . . . . 3123

corporate suretyship authorized . . . . . . 3115

limit of liability . . . . . . . . . . . . . . . . . . .. 3115

dealing or trading prohibited, when. .. 3092

definition of terms . . . . . . . . . . . . . . . . . .. 3085

directors, liability for illegal invest

ments . . . . . . . . . . . . . . . . . . . . . . . .. 3096

liability for insuring when losses equal

assets . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3096

taking risk larger than law permits 3096

qualifications . . . . . . . . . . . . . . . . . . . . . .. 3089

dividends only from surplus profits. . .. 3095

domestic, governed by what laws . . . . . . 3086

domestic mutual, assessment, double,

reinsurance . . . . . . . . . . . . . . . . . . . . 3113

assessment made when, how . . . . . . .. 3112

record of........... ........3112

single, cancellation of policies. . . . 3113

directors liable for assessments, when 3114

meetings, notice of, to members 3105, 3106

members, insured are . . . . . . . . . . .3105, 3106

liability stated on policy . . . . . . . . .. 3108

premium.... 3108

reserve, making good . . . . . . . . . . . .. 3113

profits shared among members. . . . . 3110

reserve fund, how used . . . . . . . . . . . .. 3109

subscribed insurance, amount re

quired . . . . . . . . . . . . . . . . . . . . . . . . . . 3104

surplus, distribution on life policies 3111

treasurer liable on losses, when . . . . .. 3114

voting by proxy, mode of . . . . . . . . . . .. 3107

domestic stock, authority to do new

business ceases, when . . . . . . . . . . .. 3100

capital impaired, proceedings . . . . . . . 3099

made good, how . . . . . . . . . . . . . . . . . . 3100

reduced, examination and certifi

cate . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3101

reduction, when allowed . . . . . . . . .. 3101

stock required . . . . . . . . . . . . . . . . . . .. 3097

policies not to be issued when liabili

ties exceed assets . . . . . . . . . . . . . . . . . 3102

shares forfeited when . . . . . . . . . . . . . . 3100

subscription books opened when . . . . 3098

examination, domestic companies,

when . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3125

foreign companies, when, expenses. 3125

fees paid insurance commissioner. 3132

fidelity insurance authorized . . . . . . . . . . 3115

Sccfion.
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fidelity insurance, limit of liability. . .. 3115

foreign, capital stock required . . . . . . .. 3097

conditions imposed on . . . . . . . . . . . . . . 3133

cmiditions of doing business in state 3116

examination of, expenses . . . . . . . . . . .. 3125

revocation of authority . . . . . . . . . . . .. 3128

formation, persons who may unite in. . 3087

insolvent domestic, enjoined when . . . . 3128

investment of capital and surplus. . .. . 3094

life or accident, policies, issuing ille

gally, penalty . . . . . . . . . . . . . . . . . . . . . 3127

issuing new, prohibited when . . . . . . 3127 _

name of . . . . . . . . . . . . . . . . . . . . . . . . . . 3088

ofi-icers, liability for illegal investments 3096

insuring when losses equal assets. . . . 3096

penalty for taking mortgages illegally. . 3153

no other provided . . . . . . . . . . . . . . .. 3131

policies, illegally issuing, penalty . . . . . . 3127

profits, estimated how.... .... 3095

purposes for which formed - - - - - - - - - - - - 3087

realty, purchase, etc., limited . . . . . . . . . 3093

receivers to make statements . . . . . . . .- 3122

reinsurance authorized.... ., . . . . . . . .. 3091

risks, limit . . . . . . . . . . . . . . . . . . . . . . . . . .. 3117

limit in single city . . . . . . . . . . . . . . . .. 3118

statements, annual, publication of . . . . 3119

contents . . . . . . . . . . . . . . . . . . . . . . . . . .. 3120

failure to make, penalty . . . . . . . . . . .. 3130

false, penalty for making . . . . . . . . . .. 3130

receivers to make . . . . . . . . . . . . . . . . . . . 3122

verification of . . . . . . . . . . . . . . . . . . . . . . 3121

stock, transfer, no release pending ex

amination . . . . . . . . . . . . . . . . . . . . . . . . . . 3103

surplus, invested, how only . . . . . . . . . . . 3094

investment, illegal, penalty. . . . . . .. . . 3096

term of existence . . . . . . . . . . . . . . . . . . . .. 3088

Insurance, County Mutual.

action for losses, brought when . . . . . . .. 3143

assessments, action for authorized... 3144

computation of, basis of . . . . . . . . . . .. 3142

notice of, by secretary . . . . . . . . . . . . .. 3143

payment of losses, for, when made. . 3142

directors, election of, when . . . . . . . . . . .. 3146

liability for nonperformauce of duty 3144

managers of company . . . . . . . . . . . . . .. 3135

nonresidents cannot be . . . . . . . . . . . .. 3148

number, qualification, term . . . . . . . .. 3135

fire, etc., insurance, adjustment of loss 3141

fund for, separate . . . . . . . . . . . . . . . . .. 3136

notice of loss, contents.. . . . . . . . . . . . . . 3141

risks classified . . . . . . . . . . . . . . . . . . . . .. 3142
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fire, etc., insurance, sinking fund for.. 3139

undertaking for, cash payment . . . . . . 3140

formation, persons who may unite in.. 3134

funds, applied only to loss in depart—

ment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3136

separate, for each department . . . . . . . 3136

governed by what law . . . . . . . . . . . . . . .. 3151

hail insurance, adjusters . . . . . . . - . . . . . . 3138

adjustment of loss, if disagreement. . 3138

cash premium or note for. . .. .. .. . . . 3137

fund for, separate . . . . . . . . . . . . . . . . .. 3136

notice of loss . . . . . . . . . . . . . . . . . . . . .. 3138

policy, conditions . . . . . . . . . . . . . . . . . .. 3137

sinking fund for . . . . . . . . . . . . . . . . . . . . 3139

members, nonresidents may be, when. . 3148

persons who are . . . . . . . . . . . . . . . - . . . . 3146

withdrawal, how made. . . . . . . . . .. .. . 3147

name . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3134

oflice, located where . . . . . . . . . . . . . . . . .. 3134

property, kinds of insurable by . . . . . .. 3145

proxies prohibited . . . . . . . . . . . . . . . . . .. 3146

purposes for which formed . . . . . . . . . . .. 3134

risks, authorized to insure what . . . . .. 3145

statement submitted to members . . . . . . 3150

term of existence . . . . . . . . . . . . . . . . . . . . 3149

Mining, Manufacturing, Etc.

accounts of, statement annually. . .. . . . 3156

articles of incorporation, statement in 3155

directors, liability of . . . . . . . . . . . . . . . . .. 3161

formation, how made . . . . . . . . . . . . . . . .. 3154

governed by what law . . . . . . . . . . . . . . .. 3154

loans to stockholders prohibited-. . . . .. 3155

ofice, where located . . . . . . . . . . . . . . . . . . 3160

oflicers, liability for loaning funds ille

gally . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3155

reports, annual to be made . . . . . . . . . . . 3158

contents, verification . . . . . . . . . . . . . .. 3158

publication of . . . . . . . . . . . . . . . . . . . . .. 3158

statements, penalty for not furnishing 3159

treasurer to make on demand, when 3159

stockholders, contribution from others,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3157

wages of laborers, liable for . . . . . . . .. 3157

term of existence . . . . . . . . . . . . . . . . . . . . . 3154

Railroad.

action against for damages . . . . . . . . . . . . 3037

articles of incorporation, contents . . . . . 2944

assessments of stock, amount limited 2918

branches, may build,proceedings . . . . .. 2952

bridges over highways, etc . . . . . . . .2956, 2974

S(’4't|0n.
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business enjoined, until law complied

with . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3133

cars, distribuiton to shippers . . . . . . . . . . 3025

furnished and run without delay . . . . 3019

common carriers, regulations apply to. . 3013

conductor, intoxication, misdemeanor. . T320

connections with side tracks to be per

mitted . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3019

consolidations authorized when . . . . . . . 2954

articles of . . . . . . . . . . . . . . . . . . . . . . . . . . 2954

conveyances, execution, record . . . . . . . . 2958

crossings, bell rung, whistle blown at 2976

bell, failure to ring, punishment . . . . 7319

construction required . . . . . . . . . . . . . . . 3000

owner of land each side of track, for 2979

penalty for not constructing . . . . . . . . . 3002

railways, of, compensation, how de

termined . . . . . . . . . . . . . . . . . . . . . . . .. 2947

requisites of . . . . . . . . . . . . . . . . . . . . . . .. 3001

signs at . . . . . . . . . ._ . . . . . . . . . . . . . . . . . . T5

directors, classified, may be . . . . . . . . . . . 2963

election of . . . . . . . . . . . . . . . . . . . . . . . . .. 2963

number, term . . . . . . . . . . . . . . . . . . . . .. 2945

employees, intoxication, misdemeanor,

when . . . . . . . . . . . . . . . . . . . . . . . . . . .. 7320

willful violation of duty, misdemean

or, when . . . . . . . . . . . . . . . . . . . . . . . .. 7321

engineer, intoxication, misdemeanor. .. 7320

extensions authorized, proceedings. . . . 2952

foreign roads into state . . . . . . . . . . . .. 2966

fences required when, proceedings 2980-2982

fine paid, no bar to action for damages 3140

fires, liability for setting . . . . . . . . . .2983, 2984

fixtures defined . . . . . . . . . . . . . . . . . . . . . .. 2957

formation, number required . . . . . . . . . .. 2944

purposes of . . . . . . . . . . . . . . . . . . . . . . . . . 29-14

freight, carriage must be continuous. 3018

time for removing from cars . . . . . . . . . K59

grain, to ship without discrimination. . 3055

highways, restoration of . . . . . . . . . . . . .. $5

ways, temporary, while obstructing. . 2973

injuries to property of, punishment 7547,7548

lease of other roads permitted when . . 2954

liability, cannot limit its common law 3020

live stock, killing, prima facie evidence

of negligence.....-. . . . . . . . . . . . . . . . .. 2978

meetings, place of holding . . . . . . . . . . .. 2898

neglect of duty, liability for . . . . . . . . . .. 3036

ofl-ice in state, domestic, must have. . . . 2965

penalty for not having . . . . . . . . . . . . .. 2965

oficers, attendance as witnesses com

pelled . . . . . . . . . . . . . . . . . . . . . . . . . .. 3038
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~ oflicers, penalty for noncompliance with

law . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3039

personal injuries, when not liable for. . 2971

platforms, construction ordered, when 3062

enlarged when . . . . . . . . . . . . . . . . . . . . .. 3064

penalty for violating law . . . . . . . . . . . 3066

requisites of . . . . . . . . . . . . . . . . . . . . . . . . 3062

scales permitted on . . . . . . . . . . . . . . . .. 3065

pooling with other roads prohibited. . . 3021

powers, borrow money, to . . . . . . . . . . . . 2947

enumerated . . . . . . . . . . . . . . . . . . . . . . .. 2947

purchase of other roads permitted

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2954

railroad defined . . . . . . . . . . . . . . . . . . . . . . 3014

rates, appeals from orders fixing. . . . . . 3034

carload, same for one as more . . . . . . . 3015

coal, maximum . . . . . . . . . . . . . . . . . . .. . 70

penalty for violating . . . . . . . . . . . . . . 3071

commissioners fix, when, how. . .3031, 3032

discrimination and rebates in, pro

hibited . . . . . . . . . . . . . . . . . . . . . . . . . . 3022

discrimination in, between connect

ing lines prohibited . . . . . . . . . . . . . . 3017

equal and reasonabie . . . . . . . . . . . . . .. 3015

long and short haul . . . . . . . . . . . .3023, 3024

preference not to be given . . . . . . . . . . . 3016

reduced, when not prohibited . . . . . . . 3013

schedules, change in,how made... . . 3028

filed with commissioners . . . . . . . .filing compelled by mandamus... . 3033

not to vary from . . . . . . . . . . . . . . . . . . 3029

requisites, open to inspection . . . . . . 3027

short haul, more than long, when . . . 3023

stop over, on cars . . . . . . . . . . . . . . . . . . . 3060

penalty for violating . . . . . . . . . . . . . . 3061

switching, for, but one terminal. . . .. 3026

transferring cars, for, but one ter

minal . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3026

reports, annual to commissioners, con

tents . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3053

contents of . . . . . . . . . . . . . . . . . . . . . . . .. 2964

required annually . . . . . . . . . . . . . . . . . . . 2964

right of way, acquiring, mode of . . . . . . 2947

acquiring, state lands, mode of . . . . . . 2950

compensation for state lands . . . . . . .. 2949

grant of, state lands, through . . . . . . . 2948

map of, to be filed, penalty . . . . . .2997-2999

reversion of, to state; when . . . . . . . . . 2951

route of road, etc., alteration, how

made . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2953

alteration, permitted when . . . . . . . . .. 2953

sale, conditional, record, cars marked,

how . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2960
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sale, conditional, valid . . . . . . . . . . . . . . . . 2959

signs at crossings . . . . . . . . . . . . . . . . . . . . . 75

sinking fund, creation of. . .. .. . . . . . . .. 2961

station house, to maintain when, pen

alty . . . . . . . . . . . . . . . . . . . . . . . . . . .2985, 2986

stock transferable, when not . . . . . . . . . . 2946

tickets, discrimination in price, penalty 2996

fraudulent use or transfer, penalty.. 2995

redemption of . . . . . . . . . . . . . . . . . . . . .. 2993

refusal of, penalty . . . . . . . . . . . . . . .. 2994

transfer, license, without,penalty 2991,2993

licensed agent, only by . . . . . . . . . . . . 2990

ticket agents, licensed, must be, fee. . . 2989

license to be exhibited . . . . . . . . . . . .. 2992

tracks, coal mines, for, when . . . . . . . . .. 3057

coal mine, penalty for not building

to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3058

connections with by elevators, etc. . . 3056

injuring or obstructing . . . . . . . . . . . .. 7547

causing death, punishment . . . . . .. 7548

Y, notice on failure to build . . . . . . . . . 3068

penalty for not building. . . .. . . . .. 3069

provided when . . . . . . . . . . . . . . . . . . .. 3067

traflic contracts, etc, filed where . . . . .. 3030

trains, accommodation for all, to fur

nish . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2969

daily, to be run one way . . . . . . . . . . .. 2967

penalty for not running . . . . . . . . . . . 2968

duty same on all, carrying passengers 2972

regular times, to be run at . . . . . . . . . . 2969

run without delay . . . . . . . . . . . . . . . . .. 3019

stop at crossings and drawbridges. . . 2977

trainmen, number to be employed,

penalty . . . . . . . . . . . . . . . . . . . . . ..2987,2988

transfer facilities, ample and afforded

to all . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3017

transportation defined . . . . . . . . . . . . . . .. 3014

penalty for refusal of . . . . . . . . . . . . . .. 2970

usury, cannot make defense of . . . . . . 2962

Religious, Etc.

by-laws, provisions made in . . . . . . . . . . . 3175

educational, degrees, may confer . . . . .. 3181

department of mechanics and agri

culture . . . . . . . . . . . . . . . . . . . . . . . . . .. 3182

donations applied how . . . . . . . . . . . .. 3179

faculty composed how . . . . . . . . . . . . .. 3180

powers of . . . . . . . . . . . . . . . . . . . . . . . . .. 3180

fraternal, articles of incorporation, ac

knowledgement . . . . . . . . . . . . . . . . . . . 3185

articles of incorporation, con

tents . . . . . . . . . . . . . . . . . . . . . . . . .3184, 3190
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fraternal, by-laws, adopted how . . . . . . . 3188 i

elections and meetings . . . . . . . . . . . . .. 3189

formed by whom . . . . . . . . . . . . . . . . . . . . 3183 1

member’s liability . . . . . . . . . . . . . . . .. 3186;

ofiicers prescribed by by-laws . . . . . . .. 3189

property, disposition on dissolution. . 3190

term of existence . . . . . . . . . . . . . . . . . .. 3187

formation, mode of . . . . . . . . . . . . . . . . . . .. 3172 ‘?

grants to, title vests in successors. . . . . 3178

members, rights, personal . . . . . . . . . . . .. 3177

rights of subsequent . . . . . . . . . . . . . . .. 3176 1

property, may acquire and sell . . . . . . .. 3174 1

real estate, excess over $50,000 escheats 2860 §

holdings, limited in value ......... .. 2859

reports, annual to members . . . . . . . . . .. 3173'

Wagon Road.

articles oi incorporation, contents. . . .. 2862

bridges and ferries over streams . . . . . . . 3075

crossings of highways, duty as to. .. .. 3074 ,

mortgage, purposes, when authorized. . 3083persons same rights as corporations. . . 3084 F

revenues of, application . . . . . . . . . . . . . .. 3082 4‘

road, injuring, penalty . . . . . . . . . . . . . . .. 3081 1,

laid out how . . . . . . . . . . . . . . . . . . . . . . . 3073

map of filed where . . . . . . . . . . . . . . . .. 3074

toll gate, injuring, penalty . . . . . . . . . . .. 3081

passing around, penalty . . . . . . . . . . . .. 3080

fraudulently, penalty . . . . . . . . . . . . . 3081

tolls, passage prevented until paid .. .. 3078

rates fixed by county commissioners 3075

limited . . . . . . . . . . . . . . . . . . . . . . . . . .. 3075

posted, must be . . . . . . . . . . . . . . . . .. 3077

taking illegal, penalty . . . . . . . . . . . . .. 3079

taking, where highway is used, pro

hibited . . . . . . . . . . . . . . . . . . . . . . . . . . . 3076

COSTS.

actions, criminal, taxed against defend

ant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7737

actions, in, if consolidation permissi

ble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5579

administrator not liable for, when. . . . . 5591

affidavit verifying, service . . . . . . . . . . . . . 5585

amount allowed in specific cases . . . . . . . 5575

appeal from justices, on . . . . . . . . . . . . .. 5583

appeal, in discretion, when . . . . . . . . . . . . 5581

assignee after action. liability for. . .. . 5594

attorney's fee in instrument void . . . . . . 5576

attorney's fees left to agreement . . . . . . 5574

change of venue, collected from county, _

how . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5595i

Section.
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change of venue, liability of county. . . 5595

charged separately by clerk to each

party . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2103

compromise, offer of, effect on 5639, 5640, 5642

consolidation, effect on . . . . . . . . . . . . . . . 5579

contests of election, bond for . . . . . . . . . 78

surety for, must be furnished . . . . . . . 570

county court, on decree or order, when 6240

court adjusts, when . . . . . . . . . . . . . . . . . . 5585

court’s discretion, in . . . . . . . . . . . . . . . . .. 558)

criminal actions, in, enforced how. . . . . 7737

defendant's, allowed of course, when.. 5579

defendants, for and against . . . . . . . . . . . 5580

disbursements, what allowed . . . . . . . . .. 557

disclaimer of interest, effect . . . . . . . . .. 5905

dismissal of action, on . . . . . . . . . . . . . . . . m

escape, on prosecution for, how paid. . 6958

executor not liable for, when. . . . . . . . . . 5591

foreclosure of liens, on . . . . . . . . . . . . . . . . 5571‘

mortgage, of, by advertisement. . . . . 5864

garnishee actions, in . . . . . . . . . . . . . . . . . 5402

genuineness of instrument, refusal to

admit, effect on . . . . . . .1 . . . . . . . . . . . . 5643

guardian ad litem, liable for, when only 5228

inserted in entry of judgment . . . . . . .. .interest on judgment, taxed as . . . . . . . . 5584

justices’ court, in (See Courts, Jus

t'ices’.)

minor, plaintifi’, guardian responsible. . 5590

motions, on . . . . . . . . . . . . . . . . . . .- . . . . . . _ 5589

municipal court, in . . . . . . . . . . . . . . . . . .. 2233

notice of no personal claim, effect on. . 5250

retaxation, of, procedure . . . . . . . . . . .. 5586

taxing, of . . . . . . . . . . . . . . . . . . . . . . . . . . 5585

partition, in, shared proportion

ately . . . . . . . . . . . . . . . . . . . . .5811, 5814, 5839
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liable . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5590

p1aintifi"s, allowed of course, when. . .. 5579

postponement of trial, on . . . . . . . . . . . .. 5588

prevailing party entitled to . . . . . . . . . .. 5574

prosecution malicious . . . . . . . . . . . . . . . . . 7965
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allowed . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5579

security for in quo warranto, when. . . . 5744

state joined as plaintifi with indi

vidual . . . . . . . . . . . . . . . . . . . . . . .5592, 5593

liable same as individual . . . . . . . . . . . . 5592

statutory, to prevailing party . . . . . . . . . . 5575

surety, additional, required when. . . .. 5601

dismissal for failure to furnish . . . . . . 5599

judgment against, how rendered. . .. 5602
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failure to reply, on . . . . . . . . . . . . . . . . . . 5278
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(See Answer.)

COUNTERFEITING.
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COUNTY.

body corporate . . . . . . . . . . . . . . . . . . . . . .. 1888

bonds, authorized . . . . . . . . . . . . . . ..2035, 2037
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issuance, mode of . . . . . . . . . . . . . . . . . .. 2037
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' repair . . . . . . . . . . . . . . . . . . . . . . . . ..1923, 1924

sale or destruction . . . . . . . . . . . . . . . . . . 1926
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result, notice of . . . . . . . . . . . . . . . . . 1883
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petition for . . . . . . . . . . . . . . . . . . .. 1880
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court room, jail and oflices provided by 1922

division of, authorized . . . . . . . . . . . . . . .. 1854

ballots, form . _. . . . . . . . . . . . . . . . . . 1854

bonds, what districts liable . . . . . . . .. 1866

interest for redemption of . . . . . . . . . 1874
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when . . . . . . . . . . . . . . . . . . . . . . . . . .. 1872
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interest . . . . . . . . . . . . . . . . . . . . . . . . 1870
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validity of . . . . . . . . . . . . . . . . . . . . . . . . 1867
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special, transfer of . . . . . . . . . . . . . . . . .. 1918
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canvassers, duty of . . . . . . . . . . . . . . . 1840
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prepared by whom . . . . . . . . . . . . . . . . 11-B8
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auditor . . . . . . . . . . . . . . . . . . . . . . . . . . . 323

' votes, of, neglect to make . . . . . . . . . . . 7035

abstracter's certificate, to issue when. . 1776

account kept with treasurer . . . . . . . . . . . 1972

acknowledgments, may take . . . . . . . . .. 3574

action against, for misappropriation... 1978

aflidavit for wolf bounty, retains . . . . .. 1568

assessment roll, transcribes . . . . . . . . . .. 1221
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nishes to . . . . . . . . . . . . . . . . . . . . . . . .. 1180

township, appoints, when . . . . . . . . . .. 2580
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blanks, cactus, to furnish . . . . . . . . . . . .. 1716
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keep....... . . . . . . . . . . . . . . . . . . . . . ..1235

city tax list, to make . . . . . . . . . . . . . . . .. 2495

clerk of county commissioners . . . . . . . .. 1971

clerk of school land sales, compensation 190

commissioners, furnishes copy of pro

ceedings to publish . . . . . . . . . . . . . . . .. 1937

county board of appraisers, member of 183

deaf and dumb, reported by . . . . . . . . . .. 961

deputy, bond of . . . . . . . . . . . . . . . . . . . . . .. . 70

provision for . . . . . . . . . . . . . . . . . . ..370, 2074

responsible for acts of . . . . . . . . . . . . . . . 370

documents, etc., delivers when . . . . . . . . 69

duties of . . . . . . . . . . _ . . . . . . . . . . . . . .1971—1977
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meanor . . . . . . . . . . . . . . . . . . . . . .7363, 7368
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canvassing board, calls together. .. .. 527
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division of county, for, certifies as to 1855
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issues when . . . . . . . . . . . . . . . . . . . . . . .. 1645

herd law, duties as to . . . . . . . . . . . . . . . . . 1565

jurors, acts in selection of . . . . . . . . . . . . . 449

notice of apportionment . . . . . . . . . . . . . 446
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nominations, to preserve certificates of 503

notice to owners to destroy cactus. . . . . 1691
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when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 346
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of . . . . . . . . . . . . . . . . . . _ . . . . . . . . . . . . . . . 1222
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records of, as evidence . . . . . . . . . . . . . . . . 1976

delivers to successor . . . . . . _ . . . . . . . .. 1973

report of school land sales and leases. . 190
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school districts, to furnish map of, to

state auditor . . . . . . . . . . . . . . . . . . . . . . . 669

school lands, contracts, duty as to. . .. 191

leases, duty as to . . . . . . . . . . . . . . . . . . . . 224

statement, annual, to make . . . . . . . . . .. 1322

state land collections by treasurer, of 211

statistics, duty as to . . . . . . . . . . . . . .10-11-1043

taxes, charges treasurer with . . . . . . . .. 1234

uncollectible, report of . . . . . . . . . . . . .. 1243

tax certificates, to file canceled . . . . . . . 1271

deed, attests . . . . . . . . . . . . . . . . . . . . . . . 1268

duplicate list,'makes.'. . . . . . . . . . . . .. 1221

lists, delivers to treasurer when. . . . . 1223

unorganized counties, delivers when 1338

prepares when . . . . . . . . . . . . . . . . .. 1338

paid, duty as to . . . . . . . . . . . . . . . . . . . . . 1231

receipts, charges treasurer with

shortages in . . . . . . . . . . . . . . . . . . .. 1229

custodian of . . . . . . . . . . . . . . . . . . . . .. 1233

townships, transmits name of to state

auditor . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2530

treasurer, sues when . . . . . . . . . . . . . . . .. 1314

accounts of, duties as to . . . . . . . . . . .. 1233

vacancy in legislative assembly, notifies ‘

governor of . . . . . . . . . . . . . . . . . . . . . . . 550

office of, in, filled how . . . . . . . . . . . . .. 1898

vouchers, receipts to treasurer for. . . . . 1233

warrants, draws . . . . . . . . . . . . . . . . . . . . .. 1974

draws under cactus law, when . . . . .. 1690

numbers . . . . . . . . . . . . . . . . . . . . . . . . . .. 1975

registers . . . . . . . . . _ . . . . . . . . . . . . . . . .. 1975
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duties as to school lands . . . . . . . . . . . . . . 183

schools lands, appraise for sale and

lease . . . . . . . . . . . . . . . . . . . . . . . . . . . .183, 218

COUNTY BOARD OF HEALTH.

(See Boards of Health, 2.15» 2.32.)

COUNTY COMMISSIONERS.

accounts of delinquent ofiicers adjusted

by . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1934

actions for taxes, may institute . . . . . . . 1274

appeals from, authorized . . . . . . . . . . . . . 1927

bond . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1927

filing . . . . .._. . . . . . . . . . . . . . . . . . . . . . . .. 1929
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fire guards, for . . . . . . . . . . . . . . . . . . . . . 1670

assessment, agreeing to false, pun

ishment . . . . . . . . . . . . . . . . . . . . .7364, 7366
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bonds, drainage, levy tax to pay . . . . . . . 1474
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election of . . . . . . . . . . . . . . . . . . . . . . . . .. 1899
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heard when . . . . . . . . . . . . . . . . . . . . . . . . 5688

time of taking . . . . . . . . . . . . . . . . . . . . . . 5687

filing required at what time . . . . . . . . . . . 5686

notice to adverse party, contents . . . . . . 5677

publication. by, how, when . . . . . . . .- 5679

taken without, when . . . . . . . . . . . . . . . . 5678

ofliccrs in state. who may take . . . . . . .. 5673

state, out of, who may take . . . . . . . .. 5674

taking, qualifications of . . . . . . . . . . . .. 5673

opened when . . . . . . . . . . . . . . . . . . . . . . . . . 5681

return, manner of making . . . . . . . . . . . .. 5681

showing required before reading . . . . .. 568-"1

taking, time when commenced . . . . . . .. 5672

time of service . . . . . . . . . . . . . . . . . . . . . . . . ' 4T

use, extentof..... 5682

witness must subscribe . . . . . . . . . . . . . . . 5680

written by whom . . . . . . . . . . . . . . . . . . . .. 5680

(See Perpetuating Testimony.)

Criminal Actions.

public record, is, when . . . . . . . . . . . . . . .. 8390

VVithin the State.

authentication . . . . . . . . . . . . . . . . . . . . . . . . 8382

application to take, contents . . . . . . . . . . 8376

notice of . . . . . . . . . . . . . . . . . . . . . . . . . . . Ti

cases in which taking not authorized. . 8380

defendant may take . . . . . . . . . . . . . . . . . . . T4

order to take, contents . . . . . . . . . . . . . . .. 8379

court issues when . . . . . . . . . . . . . . . . . . . E378

read in evidence, may be when . . . . . . .. 8383

taking, mode of . . . . . . . . . . . . . . . . . . . . .. 8382

witness, attendance compelled how . . . . 8381

sick, defendant may take . . . . . . . . . . . 837-3

Without the State.

application to take, contents . . . . . . . . . 8."BT_
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DEPOSITIONS.~ Criminal Actions.—

Continued.

application to take, notice of . . . . . . . .. 8388

commission to take . . . . . . . . . . . . . . . . . .. 8389

commissioner taking, powers of . . . . . .. 8392

defendant may take . . . . . . . . . . . . . . . . . . .

interrogatories, service of . . . . . . . . . . . . . 8390

opened, when and by whom . . . . . . . . . .. 8395

order to take . . . . . . . . . . . . . . . . . . . , _ _ . . . 8389

read in evidence, may be when . . . . . . .. 8397

return ....8393, 8394

court directs manner of . . . . . . . . . . . . . 8391

DEPOSITORIES, STATE.

bond to be furnished by . . . . . . . . . . . . . . . 238

conditions of becoming . . . . . . . . . . . . . . . . 237

designated by board of auditors . . . . . . . 237

funds of state deposited in . . . . . . . . . . .. 237

state treasurer not liable for funds de

posited . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 239

DESERTION, WILLFUL.

divorce, ground for, defined . . .. . .. .. . . 2740

DEPUTIES.

appointment, how made, revocable . . .. . 70

bond may be required, amount of . . . . .. 370

ineligible as, who are . . . . . . . . . . . . . . .373, 374

oath, indorsement . . . . . . . . . . . . . . . . . . . . 372

officers who may appoint . . . . . . . . . . .370, 3'71

responsibility for acts of . . . . . . . . . . . . 370

residents of state, must be . . . . . . . . . . .. 374

DEVISE.

(See VVills.)

DISEASES.

contagious, clothing, infected to be de

stroyed . . . . . . . . . . . . . . . . . . . . . . . . . . . 272

dead body, regulations as to burial,

etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 269

exposing person to . . . . . . . . . . . . . . . . .. 7326

hospitals provided by health boards 271'

physicians, etc., to report to health

boards . . . . . . . . . . . . . . . . . . . . . . . . .263—265

quarantine, establishment of . . . . . . . . 270

townshipboard of health, by. .2588, 2589

school ofiicers, etc., duty of . . . . . . . .. 268

sick, removal of prohibited . . . . . . . . . . 266

vaccination required . . . . . . . . . . . . . . . . 267

DISORDERLY HOUSE.

keeping, etc., misdemeanor . . . . . . . . . . . 7211

Section.

DISSECTION.

allowed when . . . . . . . . . . . . . . . . . . . . . . .. 281

, bond required before receiving body .. . 282

burial of body . . . . . . . . . . . . . . . . . . . . . . .. 282

prohibited when . . . . . . . . . . . . . . . . . . . . .. 283

DISTRICT COURT.

(See Courts, District.)

DISTURBANCE.

court or referee, proceedings of . . . . . . . . 7015

electors, misdemeanor . . . . . . . . . . . . . . .. 6874

funerals . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 7203

legislative assembly . . . . . . . . . . . . . . , _ __ ‘($920

meetings, lawful . . . . . . . . . . . . . . . . . . . . . 7339

religious meeting, of, defined . . . . . . . . . 6853

' misdemeanor . . . . . . . . . . . . . . . . . . . . . . . 6852

DITCHES. _

draining highways . . . . . . . . . . . . . . . . . . .. 1151

DIVORCE.

adultery defined . . . . . . . . . . . . . . . . . . . .. 2738

ground for . . . . . . . . . . . . . . . . . . . . . . . .. 2737

alimony granted when . . . . . . . . . . . . . . .. 2759

children, custody of, court directs. . . .. 2760

legitimacy of . . . . . . . . . . . . . . . . . . .2751, 2752

support of, provision for . . . . . . . . . . . 2761

collusion defined . . . . . . . . . . . . . . . . . . . . .. . 2746

ground for denying . . . . . . . . . . . . . . . .. 2744

connivance, consent, corrupt, defined.. 2745

defined . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2745

ground for denying . . . . . . . . . . . . . . . .. 2744

condonation defined . . . . . . . . . . . . . . . . . . 2747

ground for denying . . . . . . . . . . . . . . . . . 2744

requisites of . . . . . . . . . . . . . . . . . . . . . . . . 2748

revocation of, effected how . . . . . . . . . . 2749

revives cause of divorce . . . . . . . . . . . 2749

cruelty, extreme, defined . . . . . . . . . . . . .. 2739

ground for . . . . . . . . . . . . . . . . . . . - . . . . . 2737

conviction for felony, ground for . . . . .. 2737

default, not granted upon . . . . . . . . . . . . . 2757

delay in bringing action, ground for

denying . . . . . . . . . . . . . . . . . . . . . . . . .. 2753

unreasonable, defined . . . . . . . . . . . . . ._ 2753

denial of, grounds for . . . . . . . . . . . . . . . . . 744

desertion, willful, absence is, when in

tent to desert is fixed . . . . . . . . . . . .. 2740

continuance, one year’s, required as

ground . . . . . . . . . . . . . . . . . . . . . . . . . . . 2743

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2740

departure, causing by cruelty, etc., is 2740

inducing, by fraud, etc., is . . . . . . . . 2740

dwell together, refusal to, is . . . . . . .. 2740

ground for......... 2737
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DIVORCE.—Continued.

desertion, willful, matrimonial inter

course, refusal to have reasonab]e,is 2740 D0WER_

refusal to conform to mode of living,

if unfit, is not .................. .. 2740

refusal of wife to conform to mode of

living,is.. .. .. 2740

refusing ofl"er to return, is . . . . . . . . .. 2740

return and ofl"er to fulfill contract,

cures . . . . . . . . . . . . . . . . . . . . . . . . . . . . 740

separation by consent is not . . . . . . . .. 2740

refusal to revoke, is . . . . . . . . . . . . .. 2740

domicile, presumption of, does not apply 2756

felony, conviction of, ground for . . . . . . . -737

grounds for. enumerated . . . . . . . . . . . . .. 2737

homestead, how disposed of . . . . . . . . . . . 2762

intemperance, habitual, continuance,

one year’s, required as ground. . .. 2743

defined... ,. 742

ground for . . . . . . . . . . . . . . . . . . . . . . . . . 2737

judgment of, effect upon parties - . - - - - - 2736

limitations, none, except . . . . . . . . . . . .. 2754

statutory, ground for denying . . . . . . . 2754

neglect, willful, continuance, one year’s,

required as ground . . . . . . . . . . . . . .. 2743

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2741

ground for . . . . . . . . . . . . . . . . . . . . . . . . . 2737

prooflrequired to grant . . . . . . . . . . . . . . .. 2757

recrirnination, defined . . . . . . . . . . . . . . . . 2750

ground for denying . . . . . . . . . . . . . . . .. 2744

residence, term of required . . . . . . . . . . .. 2755

support of wife and children, court may

provide for . . . . . . . . . . . . . . . . . . . . .. 2758

provision for not made when . . . . . . .. 2762

security, court may require . . . . . . . .. 2762

wife, support of, provision for . . . . . . . . . 2761

DOCUMENTS.

delivered by county auditor when . . .. . 69

destroying, mutilating, defacing . . . . . . 6959

evidence, when . . . . . . . . . . . . . . . . . . . . . .. 70

exhibit and request of admission of

genuineness . . . . . . . . . . . . . . . . . . ..5643, 5644

executive, delivered, when to be . . . . . . . 53

distribution, who entitled to . . . . . . 66

number to be printed . . . . . . . . . . . . . .47, 52

printed how . . . . . . . . . . . . . . . . . . . . . . . 47

undistributed, who custodian of . . . . . . . 71

false or forged, offering for record. . .. . 6961

fraudulent as to title to merchan

dise . . . . . . . . . . . . . . . . . . . . . . . . . . .7540, 7546

public, what are . . . . . . . . . . . . . . . . . .5690, 5698

quo warranto, delivery in cases of 5747, 5748

retained as evidence when . . . . . . . . . . .. 6974

Sectwn.

DOGS.

ownership, subject of . . . . . . . . . . . . . . . . . 3267

abolished . . . . . . . . . . . . . . . . . . . . . . . .2770, 3743

DRAINS.

assessments, additional, made when. . 1459

benefits, of, subject to review . . . . . . . 1451

damages, of, made how . . . . . . . . . . . . . 14,50

void when . . . . . . . . . . . . . . . . . . . . . . . . . 1-4&3

benefits accruing . . . . . . . . . . . . . . . . _ _ _ _ . 1452

blind, constructed how . . . . . . . . . . . . . . . . 1464

bonds issued, how and when . . . . . . . . . . 1474

bridges and culverts, construction of. . 1463

commissioners appointed how . . . . . . . . . 1445

compensation . . . . . . . . . . . . . . . . . . . . . . . 1470

duties . . . . . . . . . . . . . . . . . . . . . . . . .1447, 1456

eligible, who not . . . . . . . . . . . . . . . . . . . . 1472

liability . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1469

oath and b0nd.... .. 1446

oath, may administer . . . . . . . . . . . . . . . 1473
petition for .A . . . . . . . . . . . . . . . . . . . . . . . . 1445

petitions, may deny when . . . . . . . . . . . 1448

report . . . . . . . . . . . . . . - - . . . . . . . . . . . . . . 1469

return to auditor . . . . . . . . . . . . . . . . . . . 1453

constructed when . . . . . . . . . . . . . . . . . . . . _ 1444

contracts, extension of time, when . . . . 1460

letting, manner of . . . . . . . . . . . . . . . . . . 1454

postponement of . . . . . . . . . . . . . . . . . . 1455

reletting . . . . . . . . . . . . . . . . . _ _ . _ _ _ _ _ _ . 1460

K cost of opening and repairing paid

how . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1467

county commissioners to keep drains

open . . . . . . . . . . . . . . . . . . . . . . . . _ _ _ _ _ , 1462

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1444

ditches for drainage, proceedings to ob

tain . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1151

injuring, punishment. . . . . . . . . . . . . . . 1152

injuring, penalty for . . . . . . . . . . . . . . . . . . 1471

lands benefited, special tax for . . . . . . . . 1457

notice published how . . . . . . . . . . . . . . . . . 1454

petitions for . . . . . . . . . . . . . . . . . . . . . _ _ _ _ _ 1447

plans and specifications of . . . . . . . . . . . . 1447

powers of commissioners extended

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1461

railroad companies, duty of. . . . . . . .. . . 1462

record of, made where . . . . . . . . . . . . . . .. 1465

right of way for . . . . . . . . . . . . . . . . . . . . . . 1449

rules and regulations . . . . . . . . . . . . . . . ., 1468

taxes, county treasurer to collect . . .. . 1458

warrants, received for taxes when. . . .. 1458

registered and bear interest when. . . 1459

DRUGGIST.

(See Pharmacist, 7302, 7303.)
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Section. Sectum.

DRUNKARDS, HABITUAL. EDUCATION.—C'onti'n.ued.

committee to select institute, appoint- high school board, compensation of

ment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1800 members . . . . . . . . . . . . . . . . . . . . . . . .. 871

¢°“"tY °°mmi55i°n°1'5» dlltll 0f - - - - - - - - 1801 constituted how . . . . . . . . . . . . . . . . . . .. 867

defined...,...........................1802 powers , _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ 372

institute for treatment nnlecti-<1 by records kept by ................... .. 873'

whom . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1800 visit schools each year _ _ _ _ _ _ _ _ _ _ _ _ __ 370

petition to county commissioners . . . . .. 1800 5131;: educatjgnal libm;-yy appropriation

procedure . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1800 for _ _ _ _ _ _ _ _ _ _ _ _ , . _ _ . . . . _ , _ _ . . . . . . _ 866

feimbl-"'5¢m¢"t Of county - - - - - - - - - - - ~ - 1803 tuition fund, how raised . . . . . . . . . . .. 710

treatment Of. - - - . - . . - . . - . . - . . . . - . . - . . telchel-'5 institutes, appropriation for

DUE1__ by county . . . . . . . . . . . . . . . . . . . . . . .. 758

challenge, attempts to induce . . . . . . . .. 7136 aPP1'°P1’ifltl°n fol‘ by state - - - - - - ~ - -- 756

defined __ _ _ __ _ _ _ _ 7135 attendance at, required . . . . . . . . _ . . .. 751

punishment for . . . . . . . . . . . . . . . . . . . .. 7134, cofldllf-'l301‘B f01‘, 3»PP°il1tm@‘/1117 - - - - - - -- 756

defense, acquittal in other state is, BXPP-11988, Payment °f - - - - - - - - - ~ - - - - - 755

when ............................ .. 7082 fnndn, apportionment of ---------- -- 755

defined ........................... .. . 7130 paid out how ------------------ -- 757

killing in, manslaughter when . . . . . . .. 7079 V Yflised 110W - - - - - - - - - - - - - - - - - - - - -~ 755

murder, when .................... .. 7078 notice of given by county nnperin

stat‘, without murder when _ _ _ _ _ _ __ 7030 tendent . . . . . . . . . . . . . . . . . . . . . . . . .. 751

leaving, state to evade laws against. . . . 7138 (S68 S6h00l-*1, 5671001 Di8i1‘i¢f8 and

person fighting incapable of holding Tetlchers-)

ofiice . . . . . . . . . . . . . . . . . . - - - . . . . . . . - ..p°_st_ing for not fighFi“$ ' ' ‘ ' ' ' ‘ ‘ ' ' ' ' ' ' ' Z137 abstract of votes, delivered to secretary

P'"_"°g°d mm t°““_'Y‘"g' “°‘ ------ " '1‘-*0 of state ...................... ..527, 532

punishment for fighting . . . . . . . . . . . . . . . 7131 filed and preserved by secretary of

sewnd gmlty of manslaughter when" 7081 state . . . . . . . . . . . . . . . . . . . . . . . . . . 538

punishmeflt ' ' ' ‘ ' ‘ ' ' ' ' ' ' ‘ ' ' ‘ ‘ ' " ‘ ' advising iliegal voting . . . . . . . . . . . . . . 6866

s“'ge‘_m’ gmlty of mflnslaugter W en‘ ' 1 ballots, county auditor to provide. . . . 490

Pumshment ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' " delivery to electors, by whom . . . . . .. 515

trial, place of . . . . . . . . . . . . . . . . . . . . . . . . . 1 . deposited in box by judges _ _ _ _ ' _ ‘ _ ‘ _ 520

DURESS. destruction of . . . . . . . . . . . . . . . . . . . . _ . 6883

coverture not deemed when . . . . . . . . . . . 6821 examination at opening of polls. . . .. 514

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3845 form of, arrangement of names . . . . . . 491

exonerate: from punishment when. . . . 6818 name of each candidate to appear. . '. 490

extent of, to exonerate from punish- number for each precinct, distribu

nrent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6819 tion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 492

EASEMEN-1-5_ ofiicial, posting of, on election day.’ . 494

(See Property, Real, Servitudes.) printed at public expense . . . . . . . . . .. 489

sample, posted in precincts by in

EAVESDROPPINC“ spectors . . . . . . . . . . . . . . . . . . . . . . . . . . 492

misdemeanor . . . . . . . . . . . . . . . . . . . . . . . .. 7329 spoiled, number allowed electol-5_ _ _ _ 513

EDUcATIQN_ _ stamp to be affixed - . . . . . . . . . . . . . .. 515

apportionment of school moneys_ _ _ _ _ _ _ 711 time of delivery . . . . . . . . . . . . . . . . . . . . . 493

boards of education, election . . . . . . . . .. 856 Void when - - - - - - - ~ ~ - - - - - - - - - - - - - - - - 524

elections, conduct of . . . . . . . . . . . . . . .. 858 Voting’ manner °f- -5 " - - - - - - - ' - - - - -- 516

members, term of omce _ _ _ _ _ _ _ _ _ _ _ _ _ 357 ballots and boxes, examination at open

flags to be displayed on Bchoo|h°uses_ _ 865 mg of polls . . . . . . . . . . . . . . . . . . . . . . . . . 514

free text books, board may fm-ni5h_ __ 853 ballot boxes, destruction of . . . . . . . . . .. 6883

proposition submitted to electors. . . . 864 examlmmon at Qpenmg Of P°l15- - - - - 514

high School board, classification, re- provided at county expense . . . . . . . .. 496

quirements for . . . . . . . . . . . . . . . . . . . 869 women, separate for . . . . . . . . . . . . . . . . 496
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Section.

ELECTIONS.—C'0nt1.'nued.

betting upon result of . . . . . . . . . . . . . . .. 6857

blanks, forms, etc., furnished by the

secretary of state . . . . . . - - - - - - - . - .. . 497

board of, formation in unorganized

townships . . . . . . . . . . . . . . . . . . . . . » . . 484

qualifications of members . . . . . . . . . . . 483

vacancies, how filled . . . . . . . . . . . . .483, 484

booths, construction, expense of . . . . . . . 521

occupied by only one . . . . . . . . . . . . . . . 517

occupied how long. . .1 . . . . . . . . . . . . . . 517

candidates, secretary of state certifies

names to auditor . . . . . . . . . . . . . . . . . . . . 504

canvass of returns, ballots, what void. . 524

canvassing falsely . . . . . . . . . . . . . . . . . . 6888

county canvassing board to make ab

stracts . . . . . . . . . . . . . . . . . . . . . . . . . . . 527

inspectors are canvassers, proceedings 523

presidential electors . . . . . . . . . . . . . . .. 541

result to be immediately announced 525

result, written statement of, duplicate 525

state board of canvassers . . . . . . . . . . . . 530

adjournment:-1 . . . . . . . . . . . . . . . . . . . . 536

canvass what . . . . . . . . . . . . . . . . . . . . . 545

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . 535

meeting . . . . . . . . . . . . . . . . . . . . . . . . . . 534

proceedings, if member disqualified 531

canvass of votes, technicalities disre

garded . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 548

tie vote, how decided . . . . . . . ..'. . . . . . .. 528

caucus, unlawfully voting at . . . . . . . . ., 6898

certificates of election, county auditor

to issue what . . . . . . . . . . . . . . . . . . . . . 527

form of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 542

member of congress . . . . . . . . . . . . . . . . . 540

members of legislative assembly, filed 21

presidential electors . . . . . . . . . . . . . . .. 541

secretary of state issues what . . . . . . . 539

challenges, inspector, duty as to . . . . .. 488

judge, duties as to. . . . .8. . . . . . . . . . . .. 488

proceedings on ..'._ . . . . . . . . . . . . . . . .. 521

clerk, false poll list, keeping . . . . . . . . .. 6886

voter unregistered, duty as to . . . . . . . 614

compensation of oflicers . . . . . . . . . . . . . . . 562

paid how . . . . . . . . . . . . . . . . . . . . . . . . . . . 527

constitutional amendments, advertise

ment . . . . . . . . ._. . . . . . . . . . . . . . . . . . . . 509

certificate as to . . . . . . . . . . . . . . . . . . . . . 543

record of result of election . . . . . . . . . 544

contests of, county lines, proceedings

in . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 568
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false, offering . . . . . . . . . . . . . . . . . . . . . . .. 6978
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search warrant . . . . . . . . . . . . . . . . . . . . . . . 8466

subpoena in criminal action . . . . . . . . _ ._ 8363

summons, corporations, criminal action

against . . . . . . . . . . . . . . . . . . . . . . . . . - 8414

district court, in . . . . . . . . . . . . . . . . . . . . 5248

_garnishment . . . . . . . . . . . . . . . . . . . . . . .. 5384

justices’ courts . . . . . . . . . . . . . . . . .6637, 6643

tax certificates . . . . . . . . . . . . . . . . . . . . . .. 1261

deed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1268

city tax sale . . . . . . . . . . . . . . . . . . . . .. 2302

list . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . _ . 1209

warrant, arrest . . . . . . . . . . . . . . . . . . . . . . . 7892

bastardy . . . . . . . . . . . . . . . . . . . . . . . . . . . 78-10

coroner's jury . . . . . . . . . . . . . . . . . . . . . . 2010

felony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8067

seizure of personalty, for foreclosure

of lien . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5399

warrant book of county treasurer . . . . I197

writ of habeas corpus . . . . . . . . . . . . . . . . . 8653

FRAUD.

action, right of for, accrues when . . . . . 5201

actual, defined . . . . . . . . . . . . . . . . . . . . . . . . 3848

question of fact . . . . . . . . . . . . . . . . . . . . . 3850

agent, cannot have authority to com

mit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4311

arrest for, in civil actions . . . . . . . . . . .. 5304

auctioneer, by . . . . . . . . . . . . . . . . . . . . . . . . 7376

classified............. . 38-17

constructive, defined . . . . . . . . . . . . . . . . .. 3849

contract exempting from responsibility

for, void . . . . . . . . . . . . . . . . . . . . . . . . . . .. 39-21

contract not in writing on account of.

enforced 3886

damages, exemplary for . . . . . . . . . . . . . . 4977

insolvencies, in, misdemeanor . . . . . . . . . 7514

jurors, in drawing 6942
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market price, affecting . . . . . . . . . . . . . . .. 7327 i disturbance of . . . . . . . . . . . . . . . . . . . . . . .. 7203

marriage annulled for, when . . . . . . . . .. 2731 ‘ GAMBLING "

partners, special, guilty of, misde- 1 t_ I k f _ 7234

meanor . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 7271 at ‘C es _ ep Of’ numance ' ' ' ' ' ‘ ' ‘ ' ' "

powers efiect on _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ' _ _ __ 3440} destruction of implements . . . . . . . . . . .. 7241

rescissilan for _ _ _ _ _ _ ' _ _ _ _ _ _ _ _ _ _ _ _ 3932 5038 forfeiture for . . . . . . . . . . . . . . . . . . . . . . . . . 7235

things gained by. held in trust . . . . . . ..’ 4263 . implements for’ summary disposition of 7240

trustees’ What transactions of‘ . keelpingfconveniences for . . . . . . . . . . . . .

deemed . . . . . . . . . . . . . . . . . . . . . . . .4266, 4270 , p ace or ' ' ' ‘ ' ' ' ' ' ' ' ‘ ' ' ' ‘ ‘ ‘ ' ‘ ' ' ' ‘ ' ‘ ‘ ‘ '

weights of merchandise, punishment. . 7308 ‘ table’ carda’ etc" for j ' ‘ ' ' ' ‘ ‘ ‘ ' ' ‘ ' ' ' 7232

table, cards, etc., punishment . . . . . .. 7233

FRAUDULENT CONVEYANCES. oflicers, duty to inform against . . . . . . . . 7243

making, misdemeanor . . . . . . . . . . . . . . .. 7511 P9-_Ym°!1t °f_ things lost 3-ti exacting 7235

preference, unlawful, misdemeanor. . . . 7513. $°l¢"1'° Of 1l1_\Pl_°m@I1t3 fol‘ - - - - - - - - ~ - - -- 7239

property, receiving to defraud creditor,’ vessel, permitting on, penalty . . . . . . . . . 7244

misdemeanor ................... .. 7512 visit place of, persuading w --------- -~ 724‘-’

removing m avoid process, misde_ witnesses, not privileged . . . . . . . . . . . . . 7236

meanor . . . . . . . . . . . . . . . . . . . . . . . . . . . 7512
GAME AND FISH.

secreting, etc., to defraud creditors, ¥ _ _

misdemeanor . . . . . . . . . . . . . . . . . . . . . 7512 9-mm‘-13» blrds and fiflll PPQPBYW °f

using with knowledge, mi9demeam,,._ _ _ 7511 state . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7676

fees, permits . . . . . . . . . . . . . . . . . . . . . . . . . . 1645

FREEHOLD. permits, disposition of . . . . . . . . . . . . .. 1648

created how . . . . . . . . . . . . . . . . . . . . . . . .. 3337; fish, catching near mill dam etc., pro

‘ defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3329 hibited . . . . . . . . . . . . . . . . . . . . . . . . . . . 7680

estate during life is . . . . . . . . . . . . . . . . . . . 3330 catching restricted . . . . . . . . . . . . . . . . . . 7679

malicious injury to . . . . . . . . . . . . . . . . . . . . 7569 catching unlawfully, punishment. . . . 7681

FREE TEXT BOOKS _ selling out of season . . . . . . . . . . . . .. 4619

_ game, having in possession out of sea

furnished when . . . . . . . . . . . . . . . . . .863, 864 son _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ ‘ _ _ _ _ _ _ _ 7678

FREIGHT, killing, prohibited when . . . . . . . . . . .. 7677

(See Cay-riey-3,) shooting or killing restricted . _ . . . . . . 7677

FRUITS, unlawful killing, punishment . . .. . . . 7677

cultivated, injuring, etc ......... .1571-7573 P=""iF=it°_°“nW *“1dit°' ‘>0 issue ----- -~ 13;’

expira ion . . . . . . . . . . . . . . . . . . . . . . . ..

FUGUTIVF-5 FRQM JUSTICE form . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1644

bail, may be admitted to . . . . . . . . . . . . . . 8487 hunting without, unlawful . . . . . . . . .. 1643

committed when . . . . . . . . . . . . . . . . . . . . . 8486 nonresidents, for . . . . . . . . . . . . . . . . . . .. 1645

discharged when . . . . . . . . . . . . . . . . . . . . . 8490 report of, by county auditor . . . . . . . . . 1646

duty of district court . . . . . . . . . . . . . . . . . 8491 seines, etc., for catching fish destroyed 7682

‘ governor may demand, when . . . . . . . . . 849-1 shipping out of state prohibited . . . . . . . 7683

requisition, must deliver on . . . . . . . . . 8483 ' warden appointed how. bond, duties .. 1642

reward, may offer, when . . . . . . . . . . .. 8482 deputy appointed how . . . . . . . . . . . . . . 1642

oficer's fees and compensation lim- powers and duties . . . . . . . . . . . . . . . . . . 1647

ited . . . . . . . . . . . . . . . . . . . . . . . . . . . .8495, 8496

proceedings for arrest and commitment 8485 GARNIsHMENT'

return of magistrate . . . . . . . . . . . . . . . . .. 8491 action against garnishee, when . . . . . . . 5400

reward, unlawful, taking, misdemeanor 6910 aflidavit for, contents . . . . . . . . . . . . . . . . . 5383

state’s attorney, duty of . . . . . . . . . . . . . . 8489 service . . . . . . . . . . . . . . . . . . . . . . . . .5385. 5386

notice to, required when . . . . . . . . . . .. 8488 aflidavit admitting liability, contents. . 5390

time given to apply for habeas time for serving . . . . . . . . . . . . . . . . . . . . 5390

corpus . . . . . . . . . . . . . . . . . . . . . . . ..8492, 8493 aflidavit denying liability, form . . . . . . .. 5389

warrant for . . . . . . . . . . . . . . . . . . . . . . . . . . 8-184 , time for serving . . . . . . . . . . . . . . . . . . .. 5389
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answer, conclusive, when.. . . . . . . . . . . . 5393 in view of death, satisfied before death 3729
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defense made by defendant, when. . .. . 5395 verbal, requisites of . . .. .. .. . . . . . . 3oz">6

discharge, if complaint not served 5388 GLANDERS

discontinued, deemed when . . . . . . . . . . 5389 _ ' _ _

execution against garnishee when . . . . . 5400 ‘mm‘ls_' p°ss§1’Bs“_m Of’ unlawful ' ' ' ' ' ' ' 16?"

garnishee, answer conclusive when . . . . 5393 c°mPl'jmt Nance Pf the peace ' ' ' " ' ' 1626

action against’ permitted when _ _ _ _ _ _ 5400 costs, Justice to certify . ... . . . . . . . . . . . . 1629

deposit of property adversely claimed 5397 Justice, duty of Hftf‘-l"V0l'dlCt . . . . . . . . . . 162'?

execution against, issued when . . .. . 5400 duty when complamt med ' ' ' ' ' ' " " ' ' 162°
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judgment not rendered in what cases 5399 warm” to km ammalsi dwobe-“Hg”

liability after summons served . . . . . . 5398 penalty ' ' ' ' ' ' ' ' ' ' ' ' " ' " ' ' ' ' ' ' ' ' ' ' ' ' ' 1623

payment, if liable, to whom . . . . . . . . .' 5392 GOOD FAITH,

Principal action’ may defend - - - - - - - - 5395 defense, when . . . . . . . . . . . . . . . . . . . . . . . . 68%

iubfliimtion °i *m°'i11°1' ----------- - - 5397 defined ............................ .. 5114

interpleader when property adversely evidence, may be given in, when . . . . . . 6896

claimed . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5397 056,- of perforlnance must be made in _ _ 3807

issues, law governing . . . . . . . . . . . . . . . . . E396 partner’ highest’ required of _ _ _ _ _ _ _ _ __ 4390

judgment, answer, on . . . . . . . . . . . . . . . . . 5393 trustee’ highest’ required of _ _ _ _ _ _ _ _ __ 4264

cases in which not rendered. . .. . . . . . 5399

default, against garnishee . . . . . . . . . . . 5391 GOODS‘

effect of, on gal-nighee _ _ _ _ _ _ _ _ _ _ _ ‘ _ _ defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

provisions of . . . . . . . . . . . . . . . . . . . . . . . 5396 105% carrying 0"‘? 0‘ state - - - - - - - - - - - - - 7&5

levy made when . . . . . . . . . . . . . . . . . . . . . . .1392 concealment 0f. misdemeanor - . - - - _ - 7665

notice of election to take issue . . . . . . . . 5389 GOOD wILL_

proceedings deemed an action . . . . . . . . . 5396 agreement to refrain from bushes

released by defendant, how . . . . . . . . . .. 5101 '_ . H. ’ 390,,
subsequent, may be made . . . . . . . . . . . .. 5387 mhd on Se mg ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' " .' '1

summons, form . . . . . . . . . . . . . . . . . . . . . . . 5384 defined '. ' ' ' ' "I ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' "_'service ........................ °‘"‘°'sh"” °“b’°°:‘ °f """"""" '3' " 3”‘

. . _ partner may not dispose of . . . . . . . . . . . . 4388
trials, issues, how made for . . . . . . . . . . . e389 warrant im lied from sale of 1983

tried when . . . . . . . . . . . . . . . . . . . . . . . .. 5396 y P ' ' ' ' ' ' ' " '

undertaking for release . . . . . . . . . . . . . . . 5401 GQPHER TAX

GAS. _ l€Vy Of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1344

consumption of, fraudulent . . . . . . . . . . . T459 GOVERNOR.

pipes, breaking, punishment f0!‘ . . . . . . T588 gcgqunt Qf gxpgnggg and rewards

GEOLOGICAL SURVEY_ oifered, keep . . . . . . . . . . . . . . . . . . . . . ‘( 8-1

(See University of North Dakota’ b_98__ acts iorfeiting ofllce . . . . . . . . . . . . . . . . .. 0318

90L) gppgintments, toumr:kené.d.i.ti.‘.n;$i . 83

Gin °iL.§; .................... .. 350

=¢¢=1=iiiis from parties to litigation - - -- 69-'19 bribes, receiving .................... _. 6918

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3555 citizenship, may 1-Qgtol-9 $0, when _ _ , _ _ $14-()

defined asto bribery . . . . . . . . . . . . . . . . .. 6940 gruglty to gnimgls, appoints agent to

in View Of With, 19839)‘ as to "edit/01'?» investigate . . . . . . . . . . . . . . . . . . . . . . . . . 1586

treated as . . . . . . . . . . . . . . . . . . . . . . . . 336:2 election, special, to call when . . . _ . . .550, 551

presumed when . . . . . . . . . . . . . . . . . . .. 3559 estray paper, designates oflicial . . . . . .. 1573

purchasers, rights of . . . . . . . . . . . . . . . . 3560 fugitives, delivers, on requisition, when 8483

revocable . . . . . . . . . . . . . . . . . . . . . . . . . . . reward for, may oifer when . . . . . . . . . 8482
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final settlement of, made how - . . . . .. 6368

joint, of, allowed and settled how .. . 6559
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ad litern, liable for costs of plaintifi ward 5590

minor, appointed for, when . . . . . . . . . 5225

mode of appointing - . - - . . . . . . . . . . . 5226

persons of unsound mind, appoint

ment for . . . . . . . . . . . . . . . . . . . . . . . . . 5227

probate code, effect of . . . . . . . . . . 4 . . . 6548

security, to give, when . . . . . . . . . . . . . . 5228

appeal by, taken how . . . . . . . . . . . . . . . - . 6258

appearance in legal proceedings . . . . . . . 6554
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on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2785

consent necessary when . . . . . . . . . . . . . 2812

county court, by . . . . . . . . . . . . . . . . . . . . 2814
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preference in . . . . . . . . . . . . . . . . . . . . .. 2818

rules governing . . . . . . . . . . . . . . . . . . . . . %1'|'

bonds, action against sureties . . . . . . . . . 6584
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justification . . . . . . . . . . . . . . . . . . . . . . . . 6349

preserved where .L . . . . . . . . . . . . . . . . . . 6583

required . . . . . . . . . . . . . . . . . . . . . . .6347, 6349

sale of real estate, for . . . . . . . . . . . . . ~. . 6350

citation served on, when . . . . . . . . . . _ , , , 620')

classification of. .. . . . . . . . . . . . . . . . . . . . . 2809

compensation and expenses . . . . . . . . ; . . 6560

competent, who are . . . . . . .. . . . . . . . . . . . 6346
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ized . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6537

appointment of more than one, when 6586

court has control of . . . . . . . . . . . . . . . . . . 28%

debts of ward, pay how . . . . . . . . . . . . . . . 655'}

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2807

discharge, accounts, settlement pend

ing, proceedings . . . . . . . . . . . . . . . . . . 6369

efl"ected how . . . . . . . . . . . . . . . . . . . . . .. G368

entitled to, when . . . . . . . . . . . . . . . 2829

duties towards . . . . . . . . . . . . . . . . .. ,..., 6554

enjoined by county court, when .'. . . . . . 6367

estate of ward, inventory and account,

make . . . . . . . . . . . . . . . . . . . . . . . . . . . . 655T

rules of management . . . . . . . . . . . . . . . _6555

general, defined . . . . . . . . . . . . . . . . . . . . .. 2810

insane, petition for appointment for. . . 6549

joint, power of survivor. .. .. . . . . . . . . . . 2824

jurisdiction, court appointing has ex

clusive.......... 2816

law go\‘erning.... . 6571

minor, appointment made, how . . . . . .. 6.337

appointment made by, when . . . . . . .. 6540

person entitled to . . . . . . . . . . . . . . . . . 6541

bond . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6.344
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minor, bond, conditions . . . . . . . . . . . . . .. (‘>5-15

custody of . . . . . . . . . . . . . . . . . . . . . . . .. 6542

retained until majority .. . . .. .. . . . 6543

debts paid how . . . . . . . . . . . . . . . . . . . .. 6553

expenses, extra, paid how . . . . . . . . .. 6546
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oath . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6347

filed where . . . . . . . . . . .". . . . . . . . . . .- . . . 6348

partition without action, may consent

to . . . . . . . . . . . . . . . . . . . . . . .' . . . . . . . . . . . 5838
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for, when . . . . . . . . . . . . . . . . . . . . . . ..
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powers and duties . . . . . . . . . . . . . . . . .. 6551

powers, generally . . . . . . . . . . . . . . . . . . . .. 2819

person, of . . . . . . . . . . . . . . . . . . . . . . . . .. 2820

superseded when, if appointed by
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suspended, how only, if appointed by

court . . . . . . . . . . . . . . . . . . . . . . . . . . . 2827

property of nonresident, of . . . . . . . . . .. 2815

property, of, powers . . . . . . . . . . - - - - - - -- 2821

relation is confidential. . .. .. . .. .. . . .. 2822
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court, by, when . . . . . . . . . . . . . . . . . . . . 6365
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take . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6573
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special, answer in special proceedings

not verified . . . . . . . . . . . . . . . . . . . . . .. 6222

appearance, effect of . . . . . . . . . . . . . . . 6217

appointed how . . . . . . . . . . . . . . . . . . . . . 62151
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qualifications . . . . . . . . . . . . . . . . . . . . . . . 6215 ,

qualify how . . . . . . . . . . . . . . . . . . . . . . .. 6216
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testamentary, bond . . . . . . . . . . . . . . . . . . . 6547

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-M7

wards, maintenance and support . . . . . . 6556

\ sale for investment, application of

proceeds . . . . . . . . . . . . . . . . . .. 6563

authorized when .. . . .. . .

sale of property, authorized when
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..6561

when and how . . . . . . . . . . . . . . . . . .. 6575

bonds . . . . . . . . . . . . . . . . ..' . . . . . . . . . . . . 6577

petition for appointment . . . . . . . . . . .. 6575

powers and duties . . . . . . . . . . . . . . . . . . 6576

1

property, removal of . . . . . . . . . . . . . . .. 6578
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unlawfully, causing death, man
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commitment, penalty for not serving

on prisoner . . . . . . . . . . . . . . . . . . . . . .. 8684

service on prisoner . . . . . . . . . . . . . . . . . 8684

concealing person entitled to, misde

meanor . . . . . . . . . . . . . . . . . . . . . . . . .. 7278

assisting in, misdemeanor . . . . . . . . . .. 7279

danger of removal from jurisdiction,

duty of court . . . . . . . . . . . . .' . . . . . . . . . . 8674

discharge granted when . .. ; . . . . . . . . . . 8677

obedience to order of, enforced how 8673

person entitled to, when . . . . . . . . . . .. 8661

procedure, when person not entitled

to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8666

, prosecution, for want of . . . . . . . . . . . . . 79

hearing, notice to state‘s attorney. . . . . 8669

insane entitled to . . . . . . . . . . . . . . . . . . . . . 1529

jurisdiction of supreme court . . . . . . . . . . 5165

penalties inure to person aggrieved . .. 8686

recovery, no bar to civil action . . . . . . 8687

removing prisoner to avoid writ. . . . . 8683

prisoner, removal of, to avoid writ 8683

removal to another prison permitted

when . . . . . . . . . . . . . . . . . . . . . . . . .. 8681

prohibited . . . . . . . . . . . . . . . . . . . . . . . 8681

rearresting on same charge, penalty. . . 8685
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warrant. execution of . . . . . . . . . . .‘ . . . . . . 8675

issued on danger of removal from

jurisdiction . . . . . . . . . . . . . . . . . . . . .. 8674

procedure under . . . . . . . . . . . . . . . . . . .. 8676

return to . . . . . . . . . . . , . . . . . . . . . . . . . . . 8676

writ, application granted by what court 8651

bail, imprisoned for want of . . . . . . . .. 8665

committed to custody of what oflicer 8667

judgment rendered, until . . . . . . . . Q 8668

commitment, informal, from justice

of the peace . . . . . . . . . . . . . . . . . . .. 8663

procedure if person guilty . . . . . . .. 8664

discharge, causes for . . . . . . . . . . . . .. 8662
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ted h _ _ _ _ _ I _ _ _ _ _ _ _ _ _ _ _ _ _ . H 8652 account, annual, to render . . . . . . . . . . 6533
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oflicer refusing to execute and return 8655 gum’ wgthout’ n“_‘2g?lng_ of ' ' ' ' 322°
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need not be produced when _ _ _ _ _ _ 8658 iudgment, may revive and enforce,when 0230

persons not entitled to . . . . . . . . . . . . .. 8649 mm°r’_represenwd by gum-d‘_an ' ' ' ' ' ' ' 621'

petition for, contents . . . . . . . . . . . . . 8650 nonfesldent’ property “nclmmed Bold’ __ )
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controverted’ may be uh _ 8660 l‘(’lII10\'El‘ 0 admlnlslgatpr, for . . . . . . .. 630}
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proceedings on . . . . . . . . . . . . . . . . . . . 8672 real ‘antic’ entlrekto one’ others Paul‘ ' 602}
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manner of . . . . . . . . . . . . . . . . . . . . . . .. 8654 ‘ and how ' ' ' ' "' ' ' ' ' ‘ ‘_ ‘ ‘ ' ' ' ‘ ' ‘ ‘ ' ' ' ' ‘ '

supreme court grants’ Wham _ _. _ _ _ _ _ _ 8651 unfnown, money deposited for .. . . . . mil»

trial, not allowed to delay . . . . . . . . .. ssso- “" " ¥‘°“°“ °‘ “‘.’““‘."t °f"""" "629§' Km‘

verification . . . . . . . . . . . . . . . . . . . . . . . . . 8650 notifetfif Fpphumon to pmbaw 6297"

proa o,may0ppose . . . . . . . . . . . .. ...

HANDVVRIIQNZI: _d 11-IEIRSHIP.

‘ 6° "‘ ‘"’"°”') I cost of establishing, paid l10W ...... __ (345

HAY- decree establishing, contents . . . . . . .. 6343

ba.led,olnittingto mark . . . . . . . . . . . . ..'l'.'-$07burning, punishment for . . . . . . . . . . . . .. 7565-‘ 1'e00l'd9d Where - - - - - - - - - - - - - - - - - - - -- 6344

i h ' f t'ti to tabl'h . . . . . . ..63-12HEAD OF PAM"-‘L l (t)oIe)§tilibl)igh . 6341

defined as to homestead . . .. . . .. . . .. . . . 3625 Q I"“>°f "f 11“9R!lti0I1B - - - - - - - - - - - ~ - ~ - ~ - 3342

husband is . . . . . . . . . . . . . . . . . . . . . . . . . . .. 27641 proceedings to establish - - - - - - - - - - - - -- 63-11
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HEALTH. IHERDING AND DRIVING.

law, violation of, generally . . . . . . . . . . .. 7298 drover defined . . . . . . . . . . . . . .. .. .. .. . 1514

oflicer, violating orders of . . . . . . . . .7295-7297 l drover, stock, mixing, duty to prevent 1.345

penalty for violating laws relating to .. 274 i resident stock mixing, duties . . . . . . .. 1547

vaccination required . . . . . . . . . . . . . . . . _. 267 settlers, duty to protect, , _. . . . . . . . 1545

( See Boards of Health.) trespass, penalty for . . . . . . . . . . . . . . . . 1545
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sheriff to enforce . . . . . . . . . . . . . . . . . . . . . 1565] penalty for . . . . . . . . . . . . . . . . . . . . . . . . . 1111

HIGHWAYS 3 punishment for . . . . . . . . . . . . . . .. 1127, 1147

' - j removal by road overseer . . . . . . . . . . .. 1127

3-ltefa-5°" Of iflillt liowmhip and L‘_it)'-- 1153 road supervisor, by . . . . . . . . . . . . . .. 1110

awards for damages from what funds , 1 opening, crops, through’ f0rbidden____ 1069
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demise, ascertained how ----------- -- 1065 crossing, to restore ................ .. 2955
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refused, procedure on . . . . . . . . . . . . . . . 1066 road fund’ sousgy, sxpsndsd how _ 1002
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ditches for draining, duties as to 1151, 1152

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1116

neglect of, penalty for . . . . . . . . . . .. 1119

firebreaks, duty as to . . . . . . . . . .1665, 1666

warden, is . . . . . . . . . . . . . . . . . . . . . . .. 1664

money, to pay over when . . . . . . . . . . . . 1144

failure to pay over, penalty . . . . . . . 1145

noxious weeds, .to destroy . . . . . . . . . . . 1685

obstructions, to remove . . . . . . . . . . . . . 1127

prosesutes failures-‘to work . . . . . . . . . 1134

receipts, give for road labor . . . . . . . . . 1127

report to supervisors, contents . . . . .. 1143

report of work, contents . . . . . . . .1115, 1143

roads, dangerous, repair . . . . . . . . . . .. 1127

labor, no power to excuse from. . . . 1137

work, three-fourths to be done by

August 1. 1142

tax list, failure to return, penalty for 1140

furnished to . . . . . . . . . . . . . . . . . . . . .. 1124

marked how . . . . . . . . . . . . . . . . . . . . .. 1139

names, adds omitted . . . . . . . . . . . . .. 1125

return, when . . . . . . . . . . . . . . . . . . . .. 1139

team, wagon, etc., may require . . . . . . 1130

_vacancies filled how . . . . . . . . . . ..1117, 1118

road poll tax, amount . . . . . . . . . . . . . . .. 1098

road supervisors, appointment . . . . . . . . 1096

complaint, to make, when . . . . . . . . . . . 1101

ditches for draining, duties as to 1151, 1152

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1097

fences, may remove, when . . . . . . . . . 1073

firebreaks, duty as to . . . . . . . . . .1665, 1666

warden, is . . . . . . . . . . . . . . . . . . . . . . .. 1664

list, to make . . . . . . . . . . . . . . . . . . . . . . .. 1097

notice to . . . . . . . . . . . . . . . . . . . . . . . . . .. 1070

noxious weeds, to destroy . . . . . . . . . . . 1685

obstructions, to remove . . . . . . . . . . . . . 1110

refusal to serve, penalty . . . . . . . . . . . . . 1113

report . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1112

road work notice, to give . . . . . . . . . . . . 1099

tax levy to pay . . . . . . . . . . . . . . . . . . . . . 1108

Section.

HIG1-1WAYS.~C0ntinued.

road tax, complaint, duty of justice on 1102

execution for . . . . . . . . . . . . . . . . . . . , . .. 1104

expended where . . . . . . . . . . . . . . . . . . . . 1108

failure to pay, penalty . . . . . . . . . . . . . . 1100

levied by whom . . . . . . . . . . . . . . . . . . . . . 1122

money collected, used how . . . . . . . . . 1141

payment, supervisors not to excuse . . 11%

proceedings to collect . . . . . . . . . . . . .'. . 1103

receipt, overseer to give . . . . . . . . . . . . . 1126

work for . . . . . . . . . . . . . . . . . . . . . . . . . . . 1107

worked when................. .. 1106

section lines are . . . . . . . . . .6 . . . . . . . . . . . . H50

laid out on, must be, if practicable. . 1074

settler’s rights . . . . . . . . . . . . . . . . . . . . . . . 1077

streams, navigable, are public . . . . . . . . 3373

survey for improvements . . . . . . . . . . . . . . 1083

tax for, rate limited . . . . . . . . . . . . . . . . . . 1914

tax list, additions, overseers to make. . 1125

contents . . . . . . . . . . . . . . . . . . . . . . . . . . . 1123

copy to overseer . . . . . . . . . . . . . . . . . . . . 1124

_township, contract system, (See Town

ships.) . . . . . . . . . . . . . . . . . . . . . . .2668—2673

lines, on, opened and'~repaired how . . 1076

township supervisors, care of roads . . . 1114

labor, make estimate . . . 1121

meeting . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1120

road labor, to report . . . . . . . . . . . . . . . . 1115

vacation of, proceedings before whom 1053

viewers, appointment . . . . . . . . . . . . . . .. . 1(k'16

compensation . . . . . . . . . . . . . . . . . . . . .. 1059

oath and duties . . . . . . . . . . . . . . . . . . . . 1066

qualifications . . . . . . . . . . . . . . . . . . . . . . . 1057

report . . . . . . . . . . . . . . . . . . . . . . 1053

considered by whom . . . . . . . . . . . . .. 1061

hearing on . . . . . . . . . . . . . . . . . . . . . . . 1060

notice of hearing . . . . . . . . . . . . . . . . . 1060

order after hearing . . . . . . . . . . . . . . . 1062

recorded where . . . . . . . . . . . . . . . . . . . 1068

watering places, proceedings to obtain 1150

troughs, bounty for maintaining . . . . 1148

well or spring, bounty for maintaining 1149

width of . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1061

HIGH SCHOOL BOARD.

(See Education, .~m‘7*873.)

HIRING.

General Provisions.

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4069

hire, proportionate paid, when . . . . . . .. 4079

hirer, deteriorations from negligence, to

repair.... . .. 4073

injuriemnegligent, to repair . . . . . . . . 4073

1612



INDEX.

Seclion.

HIRING.——C0nt'inued.

hirer, liability for unauthorized use. .. 4074

ordinary care, bound to use . - . - - - - -- 4072

use only for purpose let . . . . . . . . . . . .. 4074

products belong to hirer . . . . . . ; . . . . . .. 4070

quiet possession to be secured to hirer 4071

termination, causes eflecting . . . . . . . . .. 4077

death, by, when . . . . . . . . . . . . . . . . . . .. 4078

hirer, by, causes for . . . . . . . . . . . . . . .. 4076

letter, by, causes for . . . . . . . . . . . . . . .. 4075

Personal Property.

charter party . . . . . . . . . . . . . . . . . . . . . . .. 4093

hirer, expenses, bears ordinary . . . . . . .. 4090

rights on failure of letter to fulfill

obligation . . . . . . . . . . . . . . . . . . . . . . .. 4091

letter, obligations of . . . . . . .7 . . _ . . . . . . . . 4089

return of thing hired . . . . . . . . . . . . . . . . . . 4092

Real Property.

dwelling, lessee may repair or vacate,

when . . . . . . . . . . . . - . . . . . . . . . . . . . . . 4081

obligations of lessor . . . . . . . . . . . . . . .. 4080

repairs deducted from rent when. . . . 4081

letting, double, of rooms forbidden . . .. 4088

lodgings, term presumed to be rent

term . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4083

notice to landlord of adverse proceed

ings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4087

renewal presumed when . . . . . . . . . .4084, 4085

rents, when payable . . . . . . . . . . . . . . . . .. 4086

term presumed to be one year . . . . . . . . . 4082

HISTORICAL COMMISSION.

composed of whom . . . . . . . . . . . . . . . . . . . . 152

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 153

HOLIDAYS.

act due on, performed next day. . . .. . . 5127

courts, terms falling on, commence

next day . . . . . . . . . . . . . . . . . . . . . . . . . . . 412

enumerated . . . . . . . . . . . . . . . . . . . . . . . . . . 5124

following day holiday when . . . . . . . . . . - 5125

HOMESTEAD.

appraisal on execution . . . . . . . . . . . . . . . . 3610

appraisers, application for . . . . . . . . . . .. 3611

appointment, oath and duties . . . . . .. 3613

‘ duty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ‘6390

fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3618

petition for, filed . . . . . . . . . . . . . . . . . .. 3612

report to judge . . . . . . . . . . . . . . . . . . . . . 3614

value estimated by . . . . . . . . . . . . . . . . . 6390

ascertained how . . . . . . . . . . . . - - . . . .- 6389

conveyance how made . . . . . . . . . . . . . .. 3608

Section.

HOMESTEAD.~Contimzed.

conveyance in case of insanity, appeals

from orders directing . . . . . . . . . . . . . 3637

application for, notice . .. . . . . .. 3634

authorized . . . . . . . . . . . . . . . . . . . . . . . . . 2

order for sale, record. ._ . . . . . . . . . . . . . . 3635

petition for, requisites .. ._ . . . . . . . . . .. 3633

proceeds, disposition, power of court 3636

validity . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3638

declaration, contents . . . . . . . . . . . . . . . . . 3622

execution and acknowledgment .. . . . 3621

made by whom . . . . . . . . . . . . . . . . . . . .. 3620

record . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3623

decree, setting off, contents . . . . . . . . . . . 3629

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3605

definitions, head of family . . . . . . . . . . .. 3625

homestead estate . . . . . . . . . . . . . . . . . .. 3627

youngest......... _ 3627

descends exempt, exceptions . . . . . . . . .. 3630

descent and distribution . . . . . . . . . . . . .. 3626

devise, subject to estate . . . . . . . . . . . . . . "3631

division on execution . . . . . . . . . . . . . . . .. 3615 ‘

divorce action, disposition of in . . . . . . . 2762

execution, subject to, when . . . . . . . . . .. 3607

exempt . . . . . . . . . . . . . . .' . . . . . . . . . . 6389

insolvency, in, if selected . . . . . . . . . . .. 6046

limitations, statute of . . . . . . . . . . . . . . .. 3609

mortgage in case of insanity.'. . . . 3632-3638

possession and occupancy of . . . . . . . . . . 6389

sale, effect of . . . . . . . . . . . . . . . . . . . . . . . .. 3624

proceeds exempt . . . . . . . . . . . . . . . . . . .. 3619

sale on execution allowed when . . . . . . . 3616

proceeds exempt, disposition of . . . . . . 3617

sale for taxes, how made . . . . . . . . . . . . .. 1257

selection of, from what prop

erty . . . . . . . . . . . . . . . . . . . . ..3606, 6046, 6389

setting olf after death . . . . . . . . . . . . . . .. 3628

valued by whom . . . . . . . . . . . . . . . . . . . . .. 6390

I-IOMICIDE.

act imminently dangerous to others . . . 7063

anger not a defense . . . . . . . . . . . . . . . . . . . 7062

classes of, enumerated . . . . . . . . . . . . . . .. 7054

corpus delicti proved how . . . . . . . . . . . .. 7055

cruelty, unusual, in, considered . . . . . .. 7057

defined . . . . . . . . . . . . . . . . . . . . . . . . . . .. ,. 7053

design toeifect death may be formed

instantly . . . . . . . . . . . . . . . . . . . . . . . . . . . 7061

design to efl’ect death inferred when .. 7060

excusable, accused acquitted . . . . . . . . 7100

cases in which . . . . . . . . . . . . . . . . . . . . .. 7097

excusing, burden on defendant, when. . 8214

intoxication not a defense . . . . . . . . . . . . . 7062
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HOMIClDE.—Contz'nued.

killing husband, wife, servant, master

is . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7056

justifiable, accused acquitted . . . . . . . . . . 7100 r

cases in which .... . . . . . . . . . . . . . . .. 7099

Qfiicer, by, when . . . . . . . . . . . . . . . . . . . . 7098

mine, forciblytaking, result of . . . . - . -- 7083

premeditation described . . . . . . . . . . . . .. 7061

(See Illunslaughter and Murder.)

HOSPITALS.

contagious diseases, for persons affected

with . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

township board of health may provide 2590

HOSPITAL FOR THE INSANE.

accounting officer . . . . . . . . . . . . . . . . . .309, 313

accounts, method of keeping, (See Stale

Institutions.) . . . . . . . . . . . . . . . . . . ..309—321

appropriations, how used . . . . . . . . . . . . . 997

hoard of trustees, appointment . . . . . . .. 985

blanks and by~laws furnished by. . . . 1008

bond and oath of members . . . . . . . . .. 987

compensation . . . . . . . . . . . . . . . . . . . . . . . 986 ,

meetings . . . . . . . . . . . . . . . . . . . . . . . . . . . 991

powers and duties generally . . . . . . . . 992 ,

proceedings, record of . . . . . . . . . . . . . . 990

reports.............. . 990

quorum . . . . . . . . . . . . ._ . . . . . . . . . . . . . .. 991

sessions . . . . . . . . . . . . . . . .A . . . . . . . . . . . . 986

buildings, erection or repair of . . . . . . .. 996

defendant committed to, expenses, how

paid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8406

found insane, committed to . . . . . . . . . 8-103

location . . . . . . . . . . . . . . . . . . - - - - - - - - - - - - 984

objects ............................. .. 988

oflicers, appointment, compensation

and qualification . . . . . . . . . . . . _ _ _ , _ _ . 992

patients, admission and discharge. . . . . 998

admission, preferenee in . . . . . . . . . . .. 1000

care of, to be impartial . . . . . . . . . . . . . 999

charges for . . . . . . . . . . . . . . . . . . . . . . . . . 998

discharge of, before cured . . . . . . . . . . 1003

when cured . . . . . . . . . . . . . . . . . . . . .. 1002

without application, proceedings

. . . . . . . . . . . . . . . . . . . . . . . . . . . 1004, 1005

escape and return of . . . . . . . . . . . . . . .. 1001

seal to be aflixed to omcial instruments 1007

steward, duties of . . . . . . . . . . . . . . . . . .. 995

atorekeeper, duties . . . . . . . . . . . . . . . . . . . 317

superintendent, bond and oath . . . . . . .. 994

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 994

funds of inmates, as to . . . . . . . . . . . . . . 311

immunity from prosecution . . . . . . . .. 1006

271 i

Section.

, HOSPITAL FOR THE INSANE.—

‘ Continued.

i superintendent, visits by trustees - . . . . . 993

treasurer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 310

1 HOTELS.

‘ accommodation, obtaining fraudulently,

at . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7674

fire escapes, to have, when . . . . . . . . . . .. 717

(See Innkeeper.)

HOUSE.

‘ keeping for fighting animals . . . . . . . . . . 7561

isouss or woasmp.

injuring, punishment . . . . . . . . . . . . . . . . . 7566

HUSBAND AND WIFE.

abduction forbidden . . . . . . . . . . . . . . . . . . ‘.2718

acts of other, neither answerable for . . 2.470

dwelling, neither can be excluded from

other’s . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2766

exempt personal property to surviving 6391

homestead, conveyance, when

either insane. . . .,. . . . . . . . . . . . . .-3632-3638

husband, courtesy, has no estate by . . . 2770

head of family, is . . . . . . . . . . . . . . . . . . 2764

property not liable for wife’s ante

nuptial debts . . . . . . . . . . . . . . . . . . . . . 2770

residence, chooses . . . . . . . . . . . . . .2740, 2764

support, must furnish . . . . . . . . . . . . . . 2765

wife, abandoning, punishment . . . . , _ 7176

children of, by former husband,

not bound to support . . . . . . . . .. . 2790

refusing to support . . . . . . . . . . . . . . . 7175

obligations of, mutual towards each

other , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2763

property, interest in others, neither

has . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2766

transfer by abandoned, authorized.. 2773

binding . . . . . . . . . . . . . . . . . . . . . . . . .. 2774

set aside when . . . . . . . . . . . . . . . . . . . 775

protection, what force may be used. . .. 2719

relations, marital, cannot alter, except 2768

seduction of wife forbidden. . . .. . . . . . . 2718

wife, allowance for support . . . . . . . . . . . 6393

dower, has no estate by . . . . . . . . . . . . . 2770

earnings of herself and children, her

property when . . . . . . . . . . . . _ _ _ _ . 2770

liable for husband’s debts, not. . . . 2770

necessaries of, husband liable, when 2771

property of, not liable for husband’s

debts . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2770

residence, must conform to husband‘s

choice . . . . . . . . . . . . . . . . . . . . . . .274-0. ‘Z76!
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HUSBAND AND WIFE.—C'0nt2'nued.

wife, rights and capacity . . . . . . . . . . . . . 2767

support of husband, furnishes, when 2765

liable for, when not . . . . . . . . . . . . . . - 2772

ICE CUTTINGS.'

guards at . . . . . . . . . . . . . . . . . . . . . . . .7322—7324

IDIOT.

crime, incapable of committing . . . . . . . . 6814

IMITATION.

plates deemed, when . . . . . . . . . . . . . . . .. 7421

IMMIGRATION. _

commissioner of agriculture and labor,

duty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 127

fund for, how kept . . . . . . . . . . . . . . . . . . .. 1909

tax, special county, for . . . . . . . . . .. .. .. 1908

IMPEACI-IMENT.

(Sec Oflice, Removal From, 7796-7822.)

IMPRISONMENT.

civil rights, suspends, when . . . . . . .7706—7708

fine may be added to, when . . . . . . . . . .. 7704

juvenile offenders... 7703

life, is civil death . . . . . . . . . . . . . . .'. . . . . . 7707

person sentenced to, protected bylaw. . 7709

sentence of, when expires . . . . . . . . . . . . . 7702

successive terms of . . . . . . . . . . . . . . . . . .. 8294

term of, commences when . . . . . . . . . . . . . 7705

term not prescribed, rnay_ be for life . . . 7701

two or more convictions . . . . . . . . . , . . . . 7700

INCEST.

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 7185

INCIDENT.

lien is. to act secured . . . . . . . . . . . . . . . .. 4694

transfer of thing transfers . . . . . . . .3529, 5102

INCOME.

accumulations, allowance to minor

from . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $315

benefit, for whose directed . . . . . . . . . . 3313

illegal, what . . . . . . . . . . . . . . . . . . . . . . .. 3312

void beyond minority . . . . . . . . . . . . . .. 3314

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3322

disposition, governed how . . . . . . . . . . .. 3311

undirected, who owns.... . 3317

INCUMBRANCES.

covenant against, form . . . . . . . . . . . . . . .. 3957

devised property, effect on . . . . . . . . . . .. 3669

includes what . . . . . . . . . . . . . . . . . . . . . . .. 3549

Sectzon.

INCUMBRANCER.

good faith, in, devise does not impair

rights, when . . . . . . . . . . . . . . . . . . . .. 3726

lien dependent on possession extin

guished as to, when . . . . . . . . . . . . . . . 4698

mortgage not lien against . . . . . . . . . .. 4713

mortgage, personalty, invalid as to,

unless refiled . . . . . . . . . . . . . . . . . . . 4737

void against, unless filed . . . . . . . . . . 4733

power, lien only from time of record 3418

protected 3603

unrecorded grant void against. . . .. . . 3594

specific performance not enforced

against 5033

transfer of personalty without pos

session presumed fraudulent . . . . .. 5053

record of instrument, notice to subse

quent.... .. 3597

mortgage of realty, of, notice to sub

sequent . . . . . . . . . . . . . . . . . . . . . . . . .. 4728

value, for, grant to, operates as revo

cation of former grant, when . . . . . . 3601

instrument intended to defraud void

, against . . . . . . . . . . . . . . . . . . . . . . . . . . . 3599

_ privity to fraud cures it . . . . . . . . . . . . . 3600

transfer cannot be shown to be mort

gage against . . . . . . . . . . . . . . . . . . . . .. 4703

trust, implied, cannot prejudice rights 3387

INDECENT EXPOSURE OF PER

SON.

defined. .. 7206

INDEMNITY.

act, against future unlawful, void. .. .. 4616

done, against, valid unless felony . . . 4617

person, of, includes agents . . . . . . . . , -L618

applies to each, if several indemnified 4619

bail in legal proceedings . . . . . . . . . . . . .. 4623

carrier may require, when . . . . . . . . . . .. 4204

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4615

instrument, lost, as condition of pay

ment..... 4894

interpretation, rules governing . . . . . . .. 4621

liability of person indemnifying against

future act . . . . . . . . . . . . . . . . . . . . . . . . . . 4620

person giving, has rights of surety

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4622

publication, to parties summoned by . . 5413

sheriff, to, when . . . . . . . . . . . . . . . . . .5341, 5515
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forfeitures by statute, state, to . . . . . . . . 5203

whomsoever will prosecute, to . . . . . . . 5206
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crued when . . . . . . . . . . . . . . . . . . . . .. 5201

relief on ground of . . . . . . . . . . . . . . . . . . 5201

homestead, as to conveyances . . . . . . . .. 3609
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Section. I
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after judgment . . . . . . . . . . . . . . . . . . . .. 5&6

judgments, foreign . . . . . . . . . . . . . . . . . . . 5200

reversed, time extended . . . . . . . . - . . - - 5214

liability created by statute . . . . . . . . . . .. 52)1
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malpractice . . . . . . . . . . . . . . . . . . . . . . . . . . 5203
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state, to . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5203

personalty, taking or injuring . . . . . . . .. 5201

promise to take case out of, in writing 5220

real prolperty, adverse possession de

fine . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5191

adverse possession, landlord and ten

ant . . . . . . . . . . . . . . . . . . . . . . . . . . 5196

5195

5193

5198

written instrument, not under 5194,

written instrument, under. . . .5192,

disabilities extend time . . . . . . . . . . . ..

descent cast does not affect right to

possession . . . . . . . . . . . . . . . . . . . . . . . . 5197

entry, valid when . . . . . . . . . . . . . . . . . .. 5190

grants from state . . . . . . . . . . . . . . . . . .. 5186

period extended when Q . . . . . . . 5187
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state, by . . . . . . . . . . . . . . . . . . . . . . . . . . 5185

trespass . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5201 ‘,
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sheriff, against, ofiicial acts . . . . . . . . . . . 5202
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state, actions for benefit of . . . . . . . . . . . . 5208 *
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tax deed, action to set aside . . . . . .1269, 1289

time already run part of time prescribed

by this code . . . . . . . . . . . . . . . . . . . . . . . . 5149
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war, citizens of countries at . . . . . . . . .. 5213
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borrower, animals, must treat, how. . . 4044
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repair . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4046
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lend, must not, without consent. . .. . 4048
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increase belongs to lender . . . . . . . . . . . . 4042
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marriage, solemnization by . . . . . . . . . . .. 2724
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animals, misdemeanor . . . . . . . . . . . . . . .. 7559
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buoy, removing from Missouri River. . . 7579
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works of art, injuring . . . . . . . . . . . . . . . .. 7586
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issues when . . . . . . . . . . . . . . . . . . . . . . . . 6113
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appeals regulated how . . . . . . . . . . . . . . . . 6129

common carriers, to, to compel filing of

rates . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3033
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_ negligently, punishment . . . . . . . . . . .. 7315
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Section.

MASTER AND SERVANT.
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injury to servant forbidden . . . . . . . . . . . . 2718

intimidation of, misdemeanor. .. . .7660, 7661
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(See Cities.)

MEASURES.

(See Weights and Measures.)

MECHANICS LIEN.

(See Liens.)

MEDICAL EXAMINERS.

(See Boards.)

MEDICINE.

adulteration of, misdemeanor. . . . .7286, 7309
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contract for convict labor, security re

quired of lessees . . . . . . . . . . . . . . . . .. 8564
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subject to law for extra earnings . . .. 8570

courts of Burleigh county have juris

diction . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8513

custody of inmates . . . . . . . . . . . . . . . . . .. 8541

employees, acts prohibited. . . . . . . .. .. 8539

contracts, must not be interested in. . 8526

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8539

jury duty, exempt from . . . . . . . . . . . . . 8514
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jurisdiction, from . . . . . . . . . . . . . . . . . .. 7870

prosecution, expense paid how . . . . . . 6958
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payment of . . . . . . . . . . . . . . . . . . . . . .. 8555
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imprisonment in, is at hard labor .. . . . 8304
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clothing . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8553

communication between, prohibited 8546

communication with outsiders

prohibited . . . . . . . . . . . . . . . . . . .7034, 8546

contract for labor . . . . . . . . . . . . . . . . . .. 8562

dead, disposition of money and effects 8597
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discipline . . . . . . . . . . . . . . . . . . . . . . . . . . 8546

warden maintains . . . . . . . . . . . . . . .. 8550
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employment of . . . . . . . . . . . . . . . . . . . . .. 8546

buildings, on public . . . . . . . . . . . . . . 8571

discharge, after . . . . . . . . . . . . . . . . . . 8553

outside . . . . . . . . . . . . . . . . . . . . . . . . . . 8554

roads and streets, on . . . . . . . . . . . . . . 8573

extra work of, compensated how 8567

food, kind allowed . . . . . . . . . . . . . . . . . . 8548

funds, duty of warden as to . . . . . . . . . 311

good behavior rewarded how . . . . . . . 8544

insane, disposition of.... .., 8590

expense of transfer paid how . . . . . . 8590

proceedings taken when.. .. .. .. . . 8590

transferred to hospital how . . . . . . . 8591.

labor of, leased how and by whom .. 8562

paroled, who may not be . . . . . . . . . .. 8557

payment of extra earnings . . . . . . . . . . 8569

physician may allow liquors when. . . 8547

punishment for breaking rules . . . . .. 8545
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inmates, rules, punishment for break

ing, alleviated how . . . . . . . . . . . . . . . 8545

sale of products . . . . . . . . . . . . . . . . . . . . 8574

treatment uniform . . . . . . . . . . . . . . . . .. 8552

warden may allow tea, coffee or to

bacco when . . . . . . . . . . . . . . . . . . . . .. 8547

inquest, burial of body . . . . . . . . . . . . . . . . 8595

expense of, paid how . . . . . . . . . . . . . . . . 8596

held when . . . . . . . . . . . . . . . . . . . . . . . . . . 8592

open to public . . . . . . . . . . . . . . . . . . . . . . 85%

procedure in. . .- . . . . . . . . . . . . . . . . . . . .. 8594

return of........ 8595

testimony, whose required . . . . . . . . .. 8594

inventory of personal property . . . . . . .. 8527

intoxicating liquors prohibited in . . . . . 8547
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jury duty, oflicers and employees exempt

from . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8514

location of . . . . . . . . . . . . . . . . . . . . . . . . . .. 8512

offenders, employment and government S512

oflicers, acts prohibited . . . . . . . . . . . . . .. 8539

appointment . . . . . . . . . . . . . . . . . . . . . . . 8532

contract, must not be interested in . . 8526

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . S539

enumerated . . . . . . . . . . . . . . . . . . . . . . . . 8531

jury duty, exempt from . . . . . . . . . . . . . 8514

qualifications and oath . . . . . . . . . . . . . 8533

salary . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8534

term . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8532

parole of inmates, breach of . . . . . . . . . . 8560

board empowered to grant . . . . . . . . . . 8556

grounds for recommending . . . . . . . . . . 8559

recommitted to custody when . . . . . .. 8560

recommitment, execution of order. . . 8561

fees for execution . . . . . . . . . . . . . . . . 8561

requirements precedent to . . . . . . . . . . 8558

rules and regulations established how 8556

prison, is general of the state . . . . . . . .. 8512

punishment and reformation of of

fenders, for . . . . . . . . . . . . . . . . . . . . .. 8512

process, service upon inmates. . .. .. .. . 8514

service upon olficers and employees. . S514

property, warden custodian of . . . . . . . . . 8528

rules and regulations, infractions pun

ished how . . . . . . . . . . . . . . . . . . . . . . . . .. 8545

sale of products . . . . . . . . . . . . . . . . . . . . . . 8574

sentence, diminution of . . . . . . . . . . . . . . - 8542

storekeeper, duties . . . . . . . . . . . . . . . . . . . 317

supplies, contract for yearly . . . . . . . . .. 8529

furnished how . . . . . . . . . . . . . . . . . . . . .. 8529

proposals, notice of . . . . . . . . . . . . . . .. 8529

treasurer . . . . . . . . . . . . . . . . . . . . . . _ _ _ _ _ _ _ 310

visiting trustees, duties of . . . . . . . . . . .. S522
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warden, absence forbidden, when

deputy away . . . . . . . . . . . . . . . . . . . . . 8535

assistance, may summon . . . . . . . . . . .. 8550

bond, condition, filing . . . . . . . . . . . . . . 8533

contracts, makes . . . . . . . . . . . . . . . . . .. 8528

contract for convict labor, makes,

when . . . . . . . . . . . . . . . . . . . . . . . . . . .. 856"2

discipline, maintains . . . . . . . . . . . . . . . 8550

duty on death of inmate . . . . . . . . . . . . 8592

oath . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8533

proposals, opens . . . . . . . . . . .. . . . . . . .. 8530

regulations for visitors, establishes.. 8535

qualifies how . . . . . . . . . . . . . . . . ., . . . .. 8533

records, contents . . . . . . . . . . . . . . . . . . . 8543

keeps . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8535

residence . . . . . . . . . . . . . . . . . . . . . . . . . .. 8531

reward for escapes, pays when . . . . . . 8555

rules and regulations, establishes how 8536

salary . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8534

warden, deputy, absence forbidden,

when warden away . . . . . . . . . . . . . . .

bond, conditions . . . . . . . . . . . . . . . . . .. 85'-37

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - 8537

powers and duties . . . . . . . . . . . . . . . . . . 8535

residence . . . . . . . . . . . . . . . . . . . . . . . . . . . 8531

PEOPLE.

whoare-........... 10

PERFORMANCE.

(See Obligations and Specific Perform

ance.)

PERISHABLE PROPERTY.

appeals do not stay sale . . . . . . . . . . . . . . 5623

attachments, inventory to be made. . . . 5361

saleof .5369

executions, sale of, under . . . . . . . . . . . .. 5531

executor or administrator may sell. . .. 6429

insolvency proceedings, in . . . . . . . . . . .. 6052

PERJURY.

acts constituting . . . . . . . . . . . . . . . . . . . . . 6962

afirmation deemed oath . . . . . . . . . . . . . . 6963

commitment, summary . . . . . . . . . . . . . . .. 6972

conviction of, disqualifies as witness. . . 6977

defenses, incompetency of testimony

not, when . . . . . . . . . . . . . . . . . . . . . .. 6966

irregularities, not . . . . . . . . . . . . . . . . . .. 6965

deposition deemed complete when . . . . . 6968

documents showing, retained when. . .. 6974

evidence in prosecution for . . . . . . . . . . . . 7711

irregularities not a defense . . . . . . . . . . .. 6965

materiality not necessary when . . . . . . . 6967
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, PER_]URY.——C0ntinued.

oath of oflice excepted . . . . . . . . . . . . . . .. 6964

pleading, suflicient when . . . . . . . . . . . . . 8054

punishment . . . . . . . . . . . . . . . . . . . . . . . . . . 6971

statement, false, defined . . . . . . . . . . . . .. 6969

subornation, defined . . . . . . . . . . . . . . . . .. 6975

punishment . . . . . . . . . . . . . . . . . . . . . . .. 6976

tax list, false, of property, is . . . . . . . . .. 6970

witness to establish, bound over when_6973

PERPETUATING TESTIMONY.

costs paid by whom . . . . . . . . . . . . . . . . .. 5713

deposition authenticated how . . . . . . . . . 57

effect of . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5712

used, may be, when . . . . . . . . . . . . . . .. 5711

examination made how . . . . . . . . . . . . . . . 5709

interrogatories settled how . . . . . . . . . .. 5709

notice to parties expectant . . . . . . . . . . .. 5707

oficer’s authorization to act . . . . . . . . .. 5708

order allowing, provisions of . . . . . . . . . . 5707

papers filed evidence of what . . . . . . . . . . 5710

petition for, contents . . . . . . . . . . . . . . . . . 5707

testimony taken on commission when. . 570)

PERSONAL PROPERTY.

(See Property, Personal.)

PERSONS.

adults, definition of . . . . . . . . . . . . . . . . .. 2699

corporation law, governed by, when. . . 3260

defined . . . - . . . . . . . . . . . . . . . . . . . . . .7727, 7728

minors, definition of . . . . . . . . . . . . . . . . .. 2698

protection of self, force permitted in. . . 2719

rights of, general . . . . . . . . . . . . . . . . . . . . . 2713

state, entitled to protection of . . . . . . . . 13

general rights over . . . . . . . . . . . . . . . . 5‘

PERSONS OF UNSOUND MIND.

asylum, placed in, when, how . . . . . . . .. 2830

contract, cannot make . . . . . . . . . . . . . . .. 2708

subject to rescission, when . . . . . . . . . . 2707

corporate stock represented by guardian

crime, incapable of committing, when

damages, exemplary, when subjected

2872

6814

to.. 2710

guardians appointed when. -2814, 2815, 6550

discharged . . . . . . . . . . . . . . . . . . . . . . . . . 6582

petition for appointment . . . . . . . . . . .. 6549

powers and duties of . . . . . . . . . . . . . . . . 6551

idiots, contracts, no power to make. . . . 2706

necessaries, liable for . . . . . . . . . . . . . .. 2706

power, cannot delegate . . . . . . . . . . . . . . . 2706

restoration, petition, contents . . . . . . . . . 6552

proceedings to declare . . . . . . . . . . . . .. 6352

rights, cannot waive . . . . . . .. _. . . . . . . . _. 2708
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summons, how served on . . . . . . . . . . . . . . 5252

wills of . . . . . . . . . . . . . . . . . . . . . . ..2708, 3639

wrongs, liable for . . . . . . . . . . . . . . . . . . . .. 2709

PERSONAL RELATION.

ofienses against, enumerated . . . . . . . . .. 2718

PETIT JURY.

lSee Jury.)

PHARMACISTS. ,

acting as, unlawfully . . . . . . . . . . . . . . . .. 7280

acts of, constituting misdemeanor 7303, 7304

assistants, who entitled to registry as. . 288

certificate, cancellation of . . . . . . . . . . . .. 285

posted conspicuously; to be . . . . . . . .. 289

license not necessary when . . . . . . . . . . .. 7281

life, negligently endangering . . . . . . . . .. 7302

poisons, regulations for selling . . . . . . .. 7282

registry, who entitled to . . . . . . . . . . . . . . 286

PHYSICIANS.

asylum for poor, appointed for . . . . . . . . 1497

coroner's inquest, as experts at . . . . . . . . 2022

fees for post mortem examination . 2089

exemptions in actions for . . . . . . . . . . . 5526

intoxicated, administering poison . . . . . . 7250

causing death . . . . . . . . . . . . . . . . . . . . .. 7092

jury duty, exempt from . 441

license, must file . . . . . . . . . . . . . . . . . . . . . 278

penalty for practicing without . . . . . . 280

practice without, who may . . . . . . . . . . 279

required . . . . . . . . . . . . . . . . . . . . . . . . . .. 277

prescriptions of, excepted from phar

macy law . . . . . . . . . . . . . . . . . . . . . . . . . . 7283

report to local board of health . . . . ..263, 264

witnesses, privileged as . . . . . . . . . . . . . . 5703

PIERS.

interfering with, etc. .. .. . . . . . 7576

PILES.

removing or injuring . . . . . . . . . . . . . . . . . . 7578

PLACE OF TRIAL.

Civil Actions.

cases, all other not enumerated. . . .'. . . 5243

change by court for what causes . . . . . . 5244

demand for, made when . . . . . . . . . . . . . 5244

made on defendant’s demand . . . . . . . 5244

transfer of papers after . . . . . . . . . . . . . 5245

foreclosure of mortgage of real property 5241

forfeiture imposed by statute . . . . . . . . .. 5242

insurance on property, for recovery of. . 5241

partition of real property . . . . . . . . . . . . . . 5241 E
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penalty imposed by statute . . . . . . . . . . . . 5242

personal property distrained, for recov~

ery of . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5241

public oficer, action against . . . . . . . . . . 5242

real property or interest in, for recov

ery of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5241

tried where commenced unless change

demanded . . . . . . . . . . . . . . . . . . . . . . . . . 5244

pleadings, furnished to court . . . . . . . . . 5424

Criminal Actions.

change of, application by the state . . . . 8122

bail required when . . . . . . . . . . . . . . . . . . 8115

granted when . . . . . . . . . . . . . . . . . . . . .. 8112

petition, notice, time . . . . . . . . . . . . . . .. 8111

prejudice of judge, procedure . . . . . . . . 8120

local . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8110

preliminary examination, on . . . . . . . .. 7953

procedure . . . . . . . . . . . . . . . . . . . . . . 8110-8122

change ordered, clerk’s duty . . . . . . . . . . 8113

defendant in custody, procedure . . .. 8114

jurisdiction of court . . . . . . . . . . . . . . . . 8121

pleadings transmitted how . . . . . . . . . . 8117

prosecuted by whom . . . . . . . . . . . . . . . . 8121

witnesses, notice to. . .‘. . . . . . . . . . . . . . 8116

subpoena for . . . . . . . . . . . . . . . . . . . . . 8116

larceny of property without state . . . . . . 7460

magistrate 7333

one of several defendants, by . . . . . . . . . . 8119

prize fight .. .'. . . . . . . . . . . ... . . . . . . . . . . 7351

PLATS.

general provisions . . . . . . . . . . . . . . H2418-2428

town and city . . . . . . . . . . . . . . . . . . H2418-2436

vacation by declaration . . . . . . . . . . .2432-2436

district court, by . . . . . . . . . . . . . ..2429—2431

PLEADINGS.

Civil Actions.

accounts . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5282

allegations admitted if not denied. . . .. 5212

denied, what deemed . . . . . . . . . . . . . . . 5292

amended, must be served . . . . . . . . . . . . . 5996

amendments, delay,‘ for, stricken out. . 5296

demurrer overruled, after, on terms 5296

judgment, before and after, extent of 5297

of course without costs . . . . . . . . . . . . . 5296

reference, on . . . . . . . ..'§ . . . . . . . . . . . .. 5460

variance, in cases of . . . . . . . . . . . .5293, 5%

answer. (See Answer.)

complaint, (See Complaint.)

conditions precedent, performance

pleaded how . . . . . . . . . . . . . . . . . . . . . .. 5E6
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construed liberally . . . . . . . . . . . . . . . . . . . . 5283‘ answer, time allowed for . . . . . . . . . . . .. 8080

counterclaim, (See Answer and Coun~ ‘ complaint defined . . . . . . . . . . . . . . . . . . .. 7881

terclaim.) made by whom . . . . . . . . . . . . . . . . . . . . . 7887

action to quiet title . . . . . . . . . . . . . . . . . 5911 statements contained in . . . . . . . . . . . . 7886

criminal prosecutions, cannot be used conspiracy, overt acts alleged . . . . . . . .. 8194

countsandformsof . . . . . . . . . . . . . . . . .. 804'.’

defects, trivial, disregarded . . . . . . . . . .. 5300 demurrer, defendant may put in . . .. . . 8080

defendant's, are what . . . . . . . . . . . . . . . .. 5267 grounds of . . . . . . . . . . . . . . . . . . . . . . . . . 8091

name unknown . . . . . . . . . . . . . . . . . . . .. 5299 objections taken by . . . . . . . . . . . . . . . . . 8090

definite and certain, required to be requisites of . . . . . . . . . . . . . . . . . . . . . . . . 8092

made . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5284 emb¢zz|ement_ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 3955

d"n\"'1’¢1', (See D¢""¢‘"’¢1‘-) errors in form disregarded . . . . . . . . . . .. 8048

dischaqeini"9°l"°n°Y-----------~--- 6085 forms . . . . . . . . . . . . . . . . . . . . . . . 8037

filingrequired........................ 5731! pl-88¢,-ibedbycode _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ 7

forfeited goods, statutory . . . . . . . . . . . . . 57881 forgery, instrument destroyed _ _ _ _ _ _ __ 3053
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death from absence of seven years.... 5701

domicile, as to, not applicable in divorce 2756

depositary, negligence, of, when . .. .. . 4017

directors of corporations as to knowl

edge nnd assent . . . . . . . . . . . . . . . .7532—753-1

gift presumed in view of death when . . 3559

grant delivered at its date . . . . . . . . . . . . 3516

hiring of lodgings for rent term . . . . . . . 4083

realty, one year . . . . . . . . . . . . . . . . . . . . . 4082

innocence . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8185

intent to defraud every person misled 3943

interest from loan of money . . . . . . . . . . . 4060

legitimacy, child born in wedlock. . . . . 2776

child born after marriage dissolved. . 2777

right to dispute . . . . . . . . . . . . . . . . . . . . 2778

malice from injurious publication . . .. . 7148

negotiable instrument, signature for

consideration . . . . . . . . . . . . . . . . . . . . . . . 4867

performance, partial, creditors’ reten

tion of, involuntary, when . . . . . . . . . . 3796

promise, joint and several . . . . . . . . . . . . 3917

singular, in, by several . . . . . . . . . . . . . 3918

renewal of hiring . . . . . . . . . . . . . . . .4084, 4085

servant presumed hired for what

term . . . . . . . . . . . . . . . . . . . . . . . . . . .4124, 4125

transfer, breach of agreement to . . . . . . 5026

transfer of personalty without change

of possession, fraudulent . . . . . . . . . . 5053

trust as to realty . . . . . . . . . . . . . . . . . . . . . 3386

trustee, transaction with beneficiary

fraudulent . . . . . . . . . . . . . . . . . . . . . . . . . 4271

uncertainty in contract, cause of . . . . .. 3912

writing presumes consideration . . . . . . . 3880

PRINCIPALS.

agency, in, (See Agency.)

crime, who are in . . . . . . . . . . . . . . . . . . . . . G825

guaranty, in, (See Guaranty.)

suretyship, in, (See Surety.)

PRINTING.

county, where done . . . . . . . . . . . . . . . . . . . 1807

fees, bill of, to be posted, penalty. . . . . 2105

newspapers qualified to do . . . . . . . . . . . . 1804

penalty for illegal . . . . . . . . . . . . . . . . . . .. 1806 1
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publisher's aflidavit as to qualifications 1805

rates, legal . . . . . . . . . . . . . . . . . . . . . . . . . . . 2099

writing includes . . . . . . . . . . . . . . . . .5137, 7723

(See Public Printing.)

PRISON.

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6966

escapes from, aiding, by information,

etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6951

assisting, punishment . . . . . . . . . . . . .. 6950

attempts at, punishment . . . . . . . . . . .. 6949

punishment . . . . . . . . . . . . . . . . . . . . . . . . 6947

(See Jails and Penitentiary.)

PRISONER.

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6957

escaping, rearrest . . . . . . . . . . . . . . . . . . . . 6946

examination of . . . . . . . . . . . . . . . . . . .5660, .5661

PRISONERS ON CIVIL PROCESS.

appeals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6148

costs, prison, creditor to advance .. . . . 6146

prisoner must pay, when . . . . . . . . . . .. 6144

discharge, application for, every ten

days . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6147

authorized when . . . . . . . . . . . . . . . . . . .. 6136

certificate of, form . . . . . . . . . . . . , _ _ _ ,, 6141

exempts forever for same cause . . . . . . 6142

judgment remains againt property

after . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6143

plaintiff, by . . . . . . . . . . . . . . . . . . . . . . . . 6145

hearing of application . . . . . . . . . . . . . . . . 6139

notice of application . . . . . . . . . . . . . . . . .. 6137

service...................oath of prisoner, form . . . . . . . . . . . . . . . . . 6140

PRIVILEGE.

(See Witnesses.)

PRIVILEGED COMMUNICATIONS.

libel, civil . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2717

criminal . . . . . . . . . . . . . . . . . . . . . . .7151-7153

PRIZE FIGHT.

challenge t0.. . . 7349

acts constituting . . . . . . . . . . . . . . . . . .. 7350

engaging in, misdemeanor, when . . . . . . 7348

leaving state to engage in . . . . . . . . . . . . . 7351

peace oificers, to make complaint . . . . . . 7353

neglect to complain, misdemeanor. . . 7354

place of trial . . . . . . . . . . . . . . . . . . . . . . . . . 7352

PROCEEDINGS AFTER JUDG

MENT.

aflidavit that judgment is unsatisfied. . 5635
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answer, what may set up . . . . . . . . . . . . . 5636

joint debtors originally unserved sum

moned . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5633

pleadings, further . . . . . . . . . . . . . . . . . . .. 5637

verification . . . . . . . . . . . . . . . . . . . . . . . .. 5638

summons, requisites of . . . . . . . . . . . . . . . . 5634

PROCESS.

amendments of, extent . . . . . . . . . . . . . . .. 5297

county court, jurisdiction increased 6596

jurisdiction increased, service in other

counties . . . . . . . . . . . . . . . . . . . . . . . . . . 6597

service, compensation . . . . . . . . . . . . . .. 6616

mode . . . . . . . . . . . . . . . . . . . . . . . . . .. 6616

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5152

exhibited by ofiicer when . . . . . . . . . . . . . . 2003

lost, copy filed . . . . . . . . . . . . . . . . . . . . . .. 5735

regular on face protects oflicer . . . . . . .. 2002

resisting during insurrection . . . . . . . . . . 6993

execution of . . . . . . . . . . . . . . . . . . . . . . .. 7347

service, civil, cannot be served on elec

tion day . . . . . . . . . . . . . . . . . . . . . . . . . . 561

malicious on Saturday . . . . . . . . . . . . . . 68-19

limitation of prosecution . . . . . . . . . . 6854

Sunday, on, prohibited . . . . . . . . . . . . . 6846

United States, in territory under

jurisdiction of . . . . . . . . . . . . . . . . . . .. 3, -1

style of . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5160

PRODUCTS OF MIND.

letters, ownership, publication . . . . . . . . 3484

ownership, exclusive when . . . . . . . . . . .. 3479

joint products, of. . . . T. . . . . . . . . . . . 3-180

subjects of . . . . . . . . . . . . . . . . . . . . . . . .. 3479

production, subsequent original. . .. .. . 3183

publication, effect of . . . . . . . . . . . . . . Q. . . 3482

transfer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3-181

PROFANITY.

conviction, summary . . . . . . . . . . . . . . . . . 6834

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6832

penalties collected how . . . . . . . . . . . . . .. 6835

prosecution, limitation . . . . . . . . . . . . . .. 6854

punishment . . . . . . . . . . . . . . . . . . . . . . . . . . 6833

PR-OHIBITION.

alternative, to state what . . . . . . . . . . . . . 6125

appeals regulated how . . . . . . . . . . . . . . . 6129

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6123

issued and heard in vacation . . . . . . . . . . 6127

issued when, by whom . . . . . . . . . . . . . . .. 6124

laws, other, governing . . . . . . . . . . . . _ . ._ 6126

new trial regulated how . . . . . . . . . . . . .. 6129
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operation of . . . . . . . . . . . . . . . . .. . . . . . . . . 6123

peremptory writ to state what . . . . . . .. 6125

practice, law governing . . . . . . . . . . . . . .. 6128

writs, kinds of . . . . . . . . . . . . . . . . . . . . . . . 6195

(See Into.'m'cat1'ng Liquors, 7593-7625)

PROMISSORY NOTES.

apparent maturity, payable at sight or

on demand . . . . . . . . . . . . . . . . . . . . 4892, 4893

bill of exchange converted into, when 4961

deemed, when . . . . . . . . . . . . . . . . . . . . . . 4960

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4959

delay in presenting does not exoner

ate . . . . . . . . . . . . . . . . . . . . . . . . ..-1942, 4962

exonerates indorsers when . . . . . . . . . . 496%

grace, days of, not allowed . . . . . . AWL 4962

laws, other, applicable . . . . . . . . . . . . . . .. 4962

(See Negotiable Instruments.)

PROOF OF INSTRUMENTS.

action for . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3589

certificate of, contents . . . . . . . . . . . . . . . . 3583

certificate, action to correct . . . . . . . . .. 3588

authentication . . . . . . . . . . . . . . . . . . . . . $86

former, code does not afiect. . . .. . . .. . . 3592

handwriting, by, authorized when. . .. 3581

requisites . . . . . . . . . . . . _ _ , . _ _ _ _ . _ . . .. 3582

justice, before, authenticated by clerk 3587

knowledge required of oflicer . . . . . . . . 3580

made by whom . . . . . . . . . . . . . . . . . . . . . . . -‘£379

otficer’s authority in taking . . . . . . . . . . . 3591

PROPERTY.

In General.

accessions, owner owns . . . . . . . . . . . . . . . 3316

acquisition, modes of, classified . . . . . . . 3489

agreement for sale of, in writing, when 3958

alienation, conditions restraining, void $10?

future interest suspended, void . . . . . . $119

power of, suspended how long . . . . . . . 3308

suspended, undirected income whose 3317

aliens may own . . . . . . . . . . . . . . . . . . . . . . . 3277

appurtenances defined . . . . . . . . . . . . . . .. 3273

classified . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3269

control of, after owner’s death .. . . . . .. 3741

decedent's, embezzlement of . . . . . . . . .. 63’a'4

defined . . . . . . . . . . . . . . . . . . . . . . . . , .5135, T726

devised, incumbrance, effect of, on. . . . 3669

transfer, effect of, on . . . . . . . . . . . . . . . 3668

dispose of, who may . . . . . . . . . . . . . . . . .. WIT

eminent domain, acquiring by . . . . . . . . . 9

escheats to state when . . . . . . . . . . . . ..7_ 3759

fixtures defined . . . . . . . . . . . . . . . . . . . . .. 3272

1662



INDEX.

Section.

PROPER'l‘Y.~~ In General.—Contin'ued.

transfer, husband or wife, by aban

doned, set aside . . . . . . . . . . . . . . . . . . 2775

husband or wife, by abandoned,

valid . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2774

Personal.

accession, acquisition by, admixtures

of material . . . . . . . . . . . . . . . . . . . . . .. 3504

material restored in kind or value

paid . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3506

principal part defined . . . . . . . . . .3500, 3501

thing made from another’s materials 3502

made from blended materials . 3503

united inseparably . . . . . . . . . . . . . . .. 3499

willful use of materials . . . . . . . . . . . . . 3405

damages for . . . . . . . . . . . . . . . . . . . . .. 3507

defined . . . . . . . . . . . . . . . . . . . . .3274, 5135, 7725

follows person of owner . . . . . . . . . . . . . . . 3465

gifts, (See that title.) . . . . . . . . . . . ..3555—3')62

good will defined . . . . . . . . . . . . . . . . . . . .. 3486

property, is . . . . . . . . . . . . . . . . . . . . . . . 3487

transferable 3487

law governing . . . . . . . . . . . . . . . . . . . . . . .. 3465

minor cannot contract as to, when . . . . 2701

product of mind, (See that title.). .3479-3484

sales, execution, (See Execution.) 5531-5538

thing in action, assi ment no preju

1ce to set-otf, w en . . . . . . . . . . . . .. 5222

damages, value in assessing . . . . . . . . . 5012

defined . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3466

judicial sale of, how made . . . . . .5512, 5513

passes to whom, on death of owner. . 3467

transferable . . . . . . . . . . . . . . . . . . . . . . . . 3467
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fraudulent conveyances of, misde~

meanor . . . . . . . . . . . . . . . . . . . . . . . . . . .. 7511

guardian of, powers . . . . . . . . . . . . . . . . . .. 2821

hold, who may . . . . . . . . . . . . . . . . . . . . . . .. 3277

income, accumulations directed for

whom . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3313

accumulations, what illegal . . . . . . . . . 3312

void beyond minority . . . . . . . . . . . . . 3314

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3322

governed by what . . . . . . . . . . . . . . . . .. 3311

undirected, who owns . . . . . . . . . . . . .. 3317

interests in, classified . . . . . . . . . . . . . . . . 3287

future, classified . . . . . . . . . . . . . . . . . .. 3292

deemed created when . . . . . . . . . . . .. 3323

defeated how . . . . . . . . . . . . . . . . . . . .. 3319

defeated, when not . . . . . . . . . ..3320, 3321

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . 3289

law recognizes what only . . . . . . . . . . 3302

pass same as present . . . . . . . . . . . . . . 3298

posthumous children take . . . . . . .. 3297

suspending alienation, void . . . . . .. 3309

future alternative contingent, defined 3295

future contingent, defined . . . . . . . . . . 3294

posthumous child defeats, when .. 3318

void for improbability, not . . . . . . .. 3296

future vested, defined . . . . . . . . . . . . . . 3293

limited, defined . . . . . . . . . . . . . . . . . . 3291

perpetual, defined 3290

possibility, mere, not . . . . . . . . . . . . . .. 3299

present, defined . . . . . . . . . . . . . . . . . . .. 3288

land defined................. . .3271

married women, right as to . . . . . . . . . .. 2767

occupancy, acquisition by, period re

quired except against title . . . . . . . . 3490

period required to obtain title . . . . . . . 3491

owner, all property has . . . . . . . . . . . . . .. 3275

owns what . . . . . . . . . . . . . . . . . . . . . . . . . 3316

ownership, conditions may be imposed

on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3303

suspension of, period permitted . . . 3334

passes after owner’s death how . . . . . . . 3741

possibility, mere, not an interest . . . . .. 3299

products, owner owns . . . . . . . . . . . . . . . . . .3316

protection of, what force may be used

for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2719

sale, agreement for in writing, when .. 3958

state, ultimate right of, in . . . . . . . . . . .. 6

take, who may . . . . . . . . . . . . . . . . . . . . . . . 3277

taxable, classified . . . . . . . . . . . . . . . . . . . . 1178

taxation, exempt from . . . . . . . . . . . . . . .. 1177

state may acquire by . . . . . . . . . . . . . _. 8

transfer, husband or wife, by aban

doned, manner of . . . . . . . . . . . . . . . . . .. 2773
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trade-marks are . . . . . . . . . . . . . . . . . . . .. 3485

title deeds are . . . . . . . . . . . . . . . . . . . . . . .. 3488

transfer, agent, by, title passes . . . . . . .. 3554

executory agreement, by, title passes

when . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3553

title passes when . . . . . . . . . . . . . . . . . . . 3552

unclaimed, sold for charges . . . . . . .4195»~4197

using wrongfully, liability for. .. .. 3507

Real.

accession, acquisition by, fixtures. .. . . 3492

islands in streams . . . . . . . . . . . . ..3496, 3497

removal of banks . . . . . . . . . . . . . . . . . .. 3494

riparian accretions. . . . . . . . . . . . . . . . . . 3493

stream abandoning course . . . . . . . . . . 3498

action for injury after transfer . . . . . . .. 3371

possession, for...-. . . . . . . . . . . . . . . . . . . 3350

possession, for, (county court) . . . . . . 6466

quiet title, to, (county court) . . . . . . .. 6466

agreement for sale must be in writing 3960

sell, to, binds seller to what . . . . . . .. 3955
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agreement, warranty, for usual cove

nants of, binds seller to what . . . . . .. 3956

alienation, suspension of, further de

fine-d...... 3335

corporations, limitation on holding. . .. 2859

covenants implied from word grant. . .. 3539

covenants running with land, bind only

owner of whole estate . . . . . . . . . . . . . 3789

burden or, benefit apportioned when 3791

covenant for benefit of property. . . . . 3786

further assurance . . . . . . . . . . . . . . . . . . 3787

limited to certain assigns when . . . . . 3788

limited to those specified . . . . . . . . . . .. 3785

owner liable while holding only .. .. . 3790

pass with estate . . . . . . . . , , _ . . . . . . . . . 3784

quiet enjoyment . . . . . . . . . . . . . . . . . . .. 3787

rent, for payment of . . . . . . . . . . . . . .. 3787

taxes, for payment of . . . . . . . . . . .. _. .. 3787

warranty, covenant of . . . . . . . . . . . . . . 3787

defined . . . . . . . . . . . . . . . . . . . . .3270, 5135, T724 '

devise, purchaser’s rights. . . . . . . .. . . .. 3726 1

estates classified . . . . . . . . . . . . . . . . . . . .. 3325

fee defined . . . . . . . . . . . . . . . . . . . . . . . . . 3326 I

fee limited on fee...'.. 3337{

fee tail abolished . . . . . . . . . . . . . . . . . . . 3327

declared fee . . . . . . . . . . . . . . . . . . . . .. $327

freehold defined . . . . . . . . . . . . . . . .3329, 3330

future, authorized . . . . . . . . . . . . . . .. 3337

future, may be limited how . . . . . . . . . 3331

vesting not prevented by unexc

cuted power . . . . . . . . . . . . . . . . . . .. 3345

life, as remainder on years, when .. . . 3341

future, authorized . . . . . . . . . . . . . . .. 3337

rightsof owner................... 3363

void, what . . . . . . . . . . . . . . . . . . . .. . 3338

remainder, conditional limitation. . . . 3342

contingent on prior, in fee . . . . . . . . $336

contingent on years, when . . . . . . .. 3340

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . 3333

expectant on years . . . . . . . . . . . . . . . . 3337

remainder in fee valid as contingent

limitation on fee . . . . . . . . . . . . . . . . .. 3328

remainder on life authorized . . . . . . .. 3367

limited to heirs, taken how . . . . . . .. 3343

takeseffect when. 3344
v remainder on successive life . . . . . . .. 3339

remainder on years, residue of term,

must be for . . . . . . . . . . . . . . . . . . . . 3339

takes effect when . . . . . . . . . . . . . . . . . 3344

reversion defined . . . . . . . . . . . . . . . . . . . 3332

will, at, chattel interests . . . . . . . . . . .. 3329

years, for, chattels real . . . . . . . . . 3329
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estates, years, for, rights of tenant 3364, 3365

years, for, suspension of ownership.. 3334

estates, termination of, notice of . . . . . . 3347

re~entry after . . . . . . . . . . . . . . . . . . . . . .. 3348

will, at, by notice . . . . . . . . . . . . . . . .. 3346

grant, after acquired, passes by . . . . . . . 3547

conclusive against whom . . . . . . . . . . . . 354-0

condition, on, in effect, when . . . . . . . 3546

fee simple title presumed . . . . . . . . . . . 3545

form of . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3537

highway, passes title to . . . . . . . . . . . . . 3512

proof of execution . . . . . . . . . . . . . . . . .. 3536

reconveyance after defeat by condi

tion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3548

rents, etc.. attornment unnecemary 3543

seal of grantor unnecessary . . . . . . . . . 3536

valid pro tanto . . . . . . . . . . . . . . . . .. 3541

hiring, (See that title.) . . . . . . . . . ..-1080-4088

incumbrances defined . . . . . . . . . . . . . . . .. 3549

interest in, called estate . . . . . . . . . . . . .. 330()

law governing . . . . . . . . . . . . . . . . . . . . . . . . 3324

leases, term limited . . . . . . . . . . . . . . . . .. 3310

minor cannot contract as to, when . . . . ‘.2701

nomenclature applies to personalty, how

far . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3301

owners, devise, by, remedies for rent. . 3366

estate at will, rights of . . . . . . . . .3364, 3365

estate for years, rights of . . . . . . 3364, 3365

life estate, rights of . . . . . . . . . . . . . . . . . 3363

obligations of, repairs, taxes,

fences . . . . . . . . . . . . . . . . . . . . . . .3378, 3379

rights above and below surface . . .. . 3372

support of adjoining land, entitled to £75

transfer, by, remedies for rent . . . . .. 3366

water not in definite stream, own . . . $362

use of streams of . . . . . . . . . . . . . . . . . .'§362.’

power in trust, if valid, passes . . . . . . . . 3393

re-entry after termination of es

tate . . . . . . . . . . . . . . . . . . . . . . . . . . .3348, 3750

sale, agreement for, binds seller to what 3965

agreement for, must be in writing. . . $60

sales, execution, (See Executions.) 5531-5538

servitudes, action to enforce . . . . . . . . . . 359

burden apportioned on partition . . . . . 3357

created by whom only . . . . . . - . . . . . .. 3154

easements attached, enumerated .. .. 3351

granted,enun1erated.... 3352

extent of . . . . . . . . . . . . . . . . . . . . . . . . . _. $356

extinguished how . . . . . . . . . . . . . . . . _ $161

hold, who cannot . . . . . . . . . . . . . . . . . .. 3313

tenement, dominant. defined . . . . . . .. 33'»?

use of, by owner of future estate . . . . .'R'»\
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Section. Section.

PROPERTY.» Real.—Continued. PUBLIC INSTITUTIONS.

transfer, corporations, by, how made F (S99 Slaw Instilutions-) '

. . . . r . . . . . . ..... PUBLIC MEE.nNGS_

corporations, by, legalizing former .. 3534 _

direct, must be . . . . . . . . . . . . . . . . . . . .. 3333 disturbance 0f..: . . . . . - - - - - - - - - - 6874

easements, passes and cmaws _ _ _ _ _ _ _ 3533 electors, preventing attendance . . . . . 6876

made how only _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 3531 electors, preventing from assembling. . 6675

record oi-want of, (See Record.). .3594-3598 pU31_1(; pR1N1-1N(;_

"°v°°ati°n ' ' ' ' ' ‘ ' ‘ ‘ ' ' ' ‘ ' ' ‘ ‘ ' ' " 3601’ 3602 accounts approved by whom . . . . . . . . .. 76

unlawful: (See Tran-sfersz) - - -
contractors how submitted . . . . . . . . 62

trusts iuipllfll law Pefmltted - - - - - '- 3384 printing, for, how certified and paid 63

trusts mf pmhlblted ' ' ' ' ‘ ' ' ' ' ' ' ' ' ' ' ' " 3383 bids, advertisement for . . . . . . . . . . . . . .. 40

"=';:.*;*::i;: €f,‘21‘;‘°¢‘2,‘w‘1‘i;J‘?f‘f‘.‘.?f’Yf’f 3956 jp=;dn§n*;°" ----------------------- -- 1;»
. _ _

.
,.

. . . . . . . . . . . . , , , _ . . . . . . . . . . . .
wil:»(,%iilfi;‘:rdacc(¢)1]iliiii:i-ldtl.itlleoiizraii‘[5-_._II b rzceived dwhen . . . . . . . . . . . . . . . . .. 7:

in in o ocuments an aws . . . . . . . . 5..

PRoSEcUTIoN- bond g accompany bid . . . . . . . . . . . . . . . 43

¢°mP°lmdi"8» Punishment - - - - - - - - ~ - ~ 6998 classes enumerated . . . . . . . . . . . . . . . . . _ . 39

indictment or information. must be first, how done ................... . . 45

by . . . . . . . . . . . . . . . . . . . . . . . . . . . ..7745, 7979 second’ how done _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 46

state, to be in name of. . . . .' . . . . . . . . . .. 7747 third’ how done _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . 47

PROSTITUTION. fourth, how done . . . . . . . . . . .. . . . . 48

abduction of female for . . . . . . . . . . . . . . . 7166 contracts awarded to lowest bider. .. . . 44

inveigling to house for . . . . . . . . . . . . . . .. 7165 awarded to lowest bidder, when not 51

PRO-I-ES-I-_ canceled when . . . . . . . . . . . . . . . . . . . . . 51

extended when . . . . . . . . . . . . . . . . . . . . . '
fee for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 468 commissioners‘ employment of expert

made by whom and how. . . . .; . . . . . .. 466 persons composing _ _ _ _ _ . _ _ _ . ' _ _ . ' . _ _ 38

l'l0lClC8'0f, record . . . . . . . . . . . . . . . . . . . . . . 469 rejection of inferior printing ‘ . _ . I _ U 54

service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 467 dehy penalty for ' I _ I . . . _ . _ _ _ _ _ I 51

(see Bills of E$c'“mge') goveriior's messages, how printed . . . . . 58

PROVISIONAL REMEDIES. journals, copy furnished printer . . . . . . . 56

enumerated . . . . . . . . . . . . . . . . . . . . . . . . _ . 5302 number printed . . . . . . . . . . . . . . . . . . . . 60

pflfltéd . . . . . . . . . . . . . . . . - . . . . . - 55

corporate elections, must be in writing 2895 “W5, copy f‘_“'“i'*h°d Printer - - - - - - - - -- 56

insurance companies, mutual . . . . . . . . . 3107 nufnber Prmted ' ' - - - - - - - - - - - - - - - - -- 60

county mutual, prohibited. . . . .. .. . . 3146 P1'111l4*d_ 11°‘; - - - - --_ - - - - - - - - - - - - - - --'-

use of, misdemeanor, when . . . . . . . . . . .. 6899 P"Pe'v_P“c° 0 i manmum ' ' ' ' ' ' ' ' ' ' - ' -

Pm; mPI~@s- i‘;?;‘£{i";;s' 'i;;;(;.;;," ;,;;i;r;;,;,;;,;,;'.is'.1 12
doors in, to swing out . . . . . . . . . . . . . . .. 1719 prices for, maximum _ _ _ _ _ _ _ _ . _ _ _ _ _ ' __ 41

wldth of ' ' ' ' ' ' ' ' ' ‘ ' ' ‘ ' ' ' ' ' ‘ ' ' ' ‘ ' ‘ ' ' 1719 proposals for bids . . . . . . . . . . . . . . . . . . .. I 40

1_n-lune‘ to‘ $610117 ' ' ' ' ' ' ' ‘ ' ' ' ‘ ' ' ‘ " qualifications for doing . . . . . . . . . . . . . . . W

insurance 0 . . . . . . . . . . . . . . . . . . . . . . 4- F reports of state O-mews’ how pl_inted_ _ _ 59

law apphes to what ' ‘ ' ' ' ' ‘ ' ' ' ' ' ' ' ‘ ' ' ' 1'20 supervised by commissioners . . . . . . . . . . 61

penalty for violation . . . . . . . . . . . . . . . . .. 1721

PUBLIC CREDIT. PUNI5HMENT- -

protection of . . . . . . . . . . . . . . . . . . . . . . . . .. 1355 acts Plmishable in another state - - - - -- 7685

PUBLIC HEAL-1-H_ acts punishable in different ways.. . . - 7684

quarantine regulations, violating . . . . _ _ 7292 assault with intent to commit felony - - 7128

vessel, landing from before visit of otfi- kl“, with intent 5°, generally - - - - - - -- 7116

cer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . T294 attempts to commit crime . . . . . . . .7694, 7695

violating regulations of . . . . . . . . . . . .. 7293 conviction must precede . . . . . . . . . 6806, 7744

(See Boards of Health.) court determines, when . . . . . . . . . . . . . . . 6809
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Section.

PUNISHME.NT.—C0nt1Inued.

crimes, second offense . . . . . . . . . . ..7696, 7698

disfranchisement included in, when 6890

duress exonerates from, when . . . . . . . . . 6818

embassadors, etc., not liable to . . . . . .- 6823

embezzlement, mitigation by restora

tion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 7471

enumerated . . . . . . . . . . . . . . . . . . . . . . . . .. 7741

evidence in aggravation or mitigation

of . . . . . . . . . . . . . . . . . . . . . . . . . . . .8292, 8293

felony, generally . . . . . . . . . . . . . . . . . . . . .. 6811

insane not subject to . . . . . . . . . . . . . . . . . 8398

jury imposing, court may reduce, when 8247

fixes, for homicide . . . . . . . . . . . . . . . . .. 7073

limits of, determined how . . . . . . . . . . . . . 6810

misdemeanor, generally . . . . . . . . . . . . . . 6812

mitigation of . . . . . . . . . . . . . . . . . . . . . . . .. 7688

omission of duty performed by another,

none for . . . . . . . . . . . . . . . . . . . . . . . . . .. 7692

persons liable to . . . . . . . . . . . . . . . . . . . . .. 6813

persons liable to, in this state . . . . . . . . 7857

second offense, first conviction not in

state.................'......... .7699

verdict, fixing, duty of court . . . . . . . . .. 8246

PURCHASER.

administrator cannot be . . . . . . . . . . . . . . . 6428

administrator, from, required to give

bonds when . . . . . . . . . . . . . . . . . . . . . . .. 6457

damages, recovers, for waste when. . .. 5916

executor cannot be . . . . . . . . . . . . . . . . . . . 6428

executor, from, required to give bonds

\vhen . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6157

good faith, in, devise does not impair

rights of, when . . . . . . . . . . . . . . . . . 3726

lien dependent on possession extin

guished as to, when . . . . . . . . . . . . . . 4698

mortgage not lien against . . . . . . . . . .. 4713

mortgage, personalty, invalid as to,

unless refiled . . . . . . . . . . . . . . . . . .. 4737

void against, unless filed . . . . . . . . .. 4733

- unrecorded grant void against . . . . . . . 3594

specific performance not enforced

against . . . . . . . . . . . . . . . . . . . . . . . . . . . 5033

transfer of personalty without posses

sion presumed fraudulent . . . . . . . . . 5053

mortgagee may be . . . . . . . . . . . . . . . . . . . . 5852

record of instrument, notice to subse

quent . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3597

mortgage on realty, of, notice to sub

sequent . . . . . . . . . . . . . . . . . . . . . . . . . . -1728

referee cannot be . . . . . . . . . . . . . . . . . . . . . 5826

relief of, from defective execution of

power . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3439

Sccllun.

PURCHASER.~C0nlin'u.ed.

rents, entitled to. on judicial sale,

when . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5549

rights of, at sherifT’s sale . . . . . . . . . . . . . . 5538

title not atfected, if judgment reversed 5553

value, for, grant to, operates as revoca

tion of former grant when . . . . . . . . . 3601

instrument intended to defraud void

against . . . . . . . . . . . . . . . . . . . . . . . . . . . 3599

privity to fraud, cures it . . . . . . . . . . . . 3600

transfer cannot be shown to be mort

gage against . . . . . . . . . . . . . . . . . . . . .. 4703

trust, implied, cannot prejudice rights $387

QUARANTINE.

animals, domestic . . . . . . . . . . . . . . . . . . . . 1600

board of health, local, to establish,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . 270

township, may order . . . . . . . . . . . .2588, 2589

laws regulating, violating . . . . . . . . . . . . 7292

order regarding, violating . . . . . . . . . . . . . 7296

vessel, visiting, without permission. . . 7295

(See Boards of Health.)

QUIETING TITLE.

action to determine adverse claim

authorized . . . . . . . . . . . . . . . . . . . . . . . .. 5904

complaint, description of property in.. 5906

costs on disclaimer or default . . . . . . . . . 5905

defendants, joinder of . . . . . . . . . . . . . . . . . 5907

order for entry, contents, service . . . . . . 5915

findings, separate as to what . . . . . . . . . 5912

improvements counterclaimed when. . . 5910

judgment, provisions of. . . . . . . . . . . . . . . 5913

order for entry, contents, service . . . . . . 5915

right failing after action . . . . . . . . . . . . . . 5909

parties to action . . . . . . . . . . . . . . . . . .5907, 5908

plaintiffs, joinder of . . . . . . . . . . . . . . . . . . 5908

surveys, entry granted for . . . . . . . . . . . . 5914

trial, how c0nducted.... 5912

QUO WARRANTO.

action authorized in place of writ. . . . . 5741

arrest of oflicer usurping . . . . . . . . . . . . . 5745

claimant takes ofiice when . . . . . . . . . . . . 5747

complaint for usurping ofiice . . . . . . . . . . 5745

contempt, defendant punished for,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5748

corporation, not duly incorporated,

against . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5743

costs, security to state for, when .... . . 5744

damages for usurpation, recovery of. . . 5749

joinder of several claimants . . . . . . . . . . . . 750

judgment against usurping ofiicer 5746, 5751

jurisdiction of supreme court in . . . . . . 5162')
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Section.

QUO WARRANTO—-Continued.

officer, usurping, etc., against . . .. . . 5743

oflicer, whose oflice is forfeited, against 5743

plaintiff, who is . . . . . . . . . . . . . . . . . . . . . .. 5742

refusal to deliver books, etc., misde

meanor . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5748

RACING.

animals used for, forfeited. . . . 7245

court, near, misdemeanor . . . . . . . . . . . . . 7020

highway, on . . . . . . . . . . . . . . . . . . . . . . .. 7330

RAILROAD COMMISSIONERS.

(See Com-missioners of Railroads.)

RAILROADS.

(See Corpora lions, Railroad.)

RANGE.

stock, willfully driving from . . . . . . . . .. 7508

RAPE.

accused under fourteen . . . . . . . . . . . . . . . 7157

crime of, complete when. . 7158’

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 7156‘

degree, first, defined . . . . . . . . . . . . . . . . . 7159 .

first, punishment for . . . . . . . . . . . . . . . 7161

second, defined . . . . . . . . . . . . . . . . . . .. 7160

punishment for . . . . . . . . . . . . . . . . .. 7162

RATIFICATION.

contract voidable, made valid by,

when . . . . . . . . . . . . . . . . . . . . . . . . . .3864, 3865

(See Agency.)

REAL PROPERTY.

(See Property, Real.)

RECEIPT.

canceled, must be, when . . . . . . . . . . . . . . 7545

carrier issuing false, punishment 7540, 7543

debtor’s right to . . . . . . . . . . . . . . . . . . . . .. 3813

negotiable instrument, payer entitled

to, when . . . . . . . . . . . . . . . . . . . . . . . . . . 4894

oflicers, for money taken from persons

arrested . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8429

warehouseman issuing] false, punish

ment . . . . . . . . . . . . . . . . . . . . . . . . ..7541, 7543 ,

' RECEIVERS.

appointment, provisional remedy . . . . . 5302

cases in which appointed . . . . . . . . . . . . . 5403

corporations, appointed in actions

against, when . . . . . ..5765, 5770, 5779, 5780

embezzlement, guilty of, when . . . . . . . . 7464

investment of funds . . . . . . . . . . . . . . . . . . 5407

oath . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5405

Section.

RECEIVERS.—C0ntinued.

powers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5406

qualifications - . . . . . . . . . . . . . . . . . . . . . . . . 5405

supplemental proceedings, in . . . . . .5568—5570

undertaking from applicant when . 5404

undertaking of, conditions . . . . . . . . . . .. 5405

RECORD.

acknowledgment or proof necessary to 3564

affidavit of publication, foreclosure by

advertisement . . . . . . . . . . . . . . . . . . . . . . 5862

attachment, levy on real property . . . .. 5362

certificate of sale, execution . . . . . . . . .. 5538

foreclosure by advertisement. . . . '. . . . 5853

complete, deemed, when . . . . . . . . . . . 1961

conveyance (recording laws) defined .. 3595

criminal action, constituted of what. . . 8269

papers, what constitute . . . . . . . . . . . .. 8297

effect of prior. 3594

false, preparing, felony_when . . . . . . . . . . 6980

fees to be indorsed on instrument. . . . . 3567

homestead, declaration of . . . . . . . . . . . .. 3623

insolvency, assignment in . . . . . . . . . . . . . 6036

instruments deemed recorded when. . . 3568

entitled to, enumerated . . . . . . . . . . . . . 3563

false, offering for . . . . . . . . . . . . . . . . . . . 6961

judgment, proving . . . . . . . . . . . . . . . . .. 3590

numbered by register of deeds .. . . . 1958

priortocode 3593

proved, entitled to . . . . . . . . . . . . . . . . . . 3565

unrecorded, valid as to whom . . - . . - . 3598

judgment correcting certificate . . . . . . .. 3590

made by whom . . . . . . . . . . . . . . . . . . . . . .. 3567

unorganized counties, in, how . . . . .. 3569

mortgages, assignments of, entitled to 4716

discharge of . . . . . . . . . . . . . . . . . . . . 4718-4723

effect of . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4728

entitled to . . . . . . . . . . . . . . . . . . . . . . . . . 4727

notice, constructive, of execution. . .. .. 3597

order of sale of homestead . . . . . . . . . . . . 3635

partition, conveyance in . . . . . . . . . . . . . . 5830

partnership, special, certificates of dis

solution . . . . . . . . . . . . . . . . . . . . . . . . . . 4440

certificate of formation. . .4419, 4424, 4438,

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4439

poison, sale of, subject to inspection. . 7305

sold at retail, kept . . . . . . . . . . . . . . . . .. 7284

prerequisites to . . . . . . . . . . . . . . . . . . . . . 3564

public, destroying . . . . . . . . . . . . . . . . . . .. 6960

destruction by custodian . . . . . . . . . . . 6959

falsifying by custodian . . . . . . . . . . . . . 6959

stealing by custodian . . . . . . . . . . . . . . . 6959

railroad corporations, conveyances. . .. 2958

real property, instruments aflfecting. .. 3563
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successive by different redemptioners 5542

time for, extended when . . . . . . . . . . . . 5549

time in which to make . . . . . . . ..5541, 5544

foreclosure of chattel mortgage . . . . . . . 5894

mortgage of realty by action . . . . . . . . 5881

advertisement, by . . . . . . . . . . ..5854, 5855

judgment for taxes, when and how. . .. 1283

liens, from . . . . . . . . . . . . . . . . . . . . . . 4691-4693

tax sale . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1264

warrants,of, how made . . . . . . . . . . . . . .. 1310

RE-ENTRY.

action for, without notice. . . . . . . . . . . . 3350

estate at will, after termination. . . . - . . 3346

notice of, required . . . . . . . . . . . . . . . . . . .. 3349

REFERENCE.

aflidavits, to take . . . . . . . . . . . . . . . . . . . .. 5718

Section. Serif/m.

RECORD—C0ntinued. REFERENCE.—C0-nt'imted.

receiver, order appointing . . . . . . . . . . .. 5569 foreclosure, in, to view premises, etc. . . 5877

reception book, contents of . . . . . . . . . . . 1959 ordered to whom . . . . . . . . . . . . . . . . . . . . . 5457

redemption, certificate of . . . . . . . . . . . . . 5545 partition, in, to examine liens, etc. .580-1. R80-3

register of deeds, penalty for alteration 1961 real estate, to partition . . . . . .5808~5S10. 5840

revocation of power to convey . . . . . . . . . 3596 referees, bribes, receiving, punishment 6937

separate for grants and mortgages. . .. 3570 contempts punished how . . . . . . .5460, 5&l'J2

taxes paid before instrument filed for 1325 fees . . . . . . . . . . . . . . . . . . . . . . . . . . . .2090, 5455

transfers by way of mortgage entitled bill of, to keep posted, penalty . . . . .. 2105

to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3566 gifts, accepting, misdemeanor . . . . . . . 6939

unorganized counties, made how in. . . $69 intimidate, attempts to . . . . . . . . . . . . . 6999

influence, attempts to . . . . . . . . . . . . . .. 69-11
RE_cRn.vnN1_\TION' _ misconduct Of, what is . . . . . . . . . . . . . . 6938

d"°'°° demed on Bhowmg ‘ ' ' ' ' ' ' ‘W44’ 2750 oath . . . . . . . . . . . . . .' . . . . . . . . . . . . . . . . . 5461

REDEMPTION, objections to, heard by court . . . . . . .. 5459

execution sale, certificate of, to debtor 5545 grounds - - -_- - ~ - - - - - - - - - - - - - - - ' - - f_’4'*’8

certificate of, record . . . . . . . . . . . . . . .. 5545 POWB" Ofv °" ma] - - - - - - - - ‘ ~ - - - - "460

debtor, by, eflect of . ......... .. 5545 ="PPl=""=nWY l>'°¢°=d"'K=» when 0" ___

evidence of right must be produced_ _ 5547 dered . . . . . . . . . . . . . . . . . . . . . _ . . . . . . . . i->011

notice of taxes 0,. lien to sherim _ __ _ 5543 trial conducted how . . . . . . . . . . . . . . . . .. 0460

notice of, in writing to sheriff . . . . . . . 5543 exceptions taken how - ' ' - ' - - ' - - - - ~ - - 54$

payments for, made to whom . . . . . . . 5546 REFQRM 5(;flQQ1__

required to be made on . . . . . . . . . . . 5541 accounting Omar _ _ _ _ ‘ _ _ _ _ _ _ _ _ _ _ ' _ B09‘ 313

persons who may make . . . . . . . . . . . . . accounts’ method of keeping, (See

'°d°"_‘Pt‘°“"" d°fi“°d ----------- '" 5°40 State Institutions.) ............ ..30a321

entitled to deed when . . . . . . . . . . . . . 5544 baud of trustees appointed how _ _ _ _ _ _ 8518

produce what documents . . . . . . . . . 5547 appointment‘ consent of senate ,_equi_

rents, entitled to, when - - - ~ - ' ' ' ' " 5549 site . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8519
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renewal for same term and wages pre- blanks» to P1'°V1de;t exP°n9° 05 90111113)’ 2&0‘;

sumed . . . . . . . . . . . . . . . . . . . . . . . . . . . 4126 ¢°1'°n" acts 35’ W en - - - - - - - - - - - - - - - - -

injury to, forbidden . . . . . . . . . . . . . . . . . . . 2718 ¢°"1't- 0119115 and adiollmfl - - - - - - - - - - - - - 2004

intimidation of, misdemeanor _ _ _ _ _ _ _ _ _ 7660 deed on execution sale . . . . . . . . . . . . . . .. 5550

time belongs to whom .............. .. 4127 deputy; authorized ----------------- -- 70

(see Ma8te7. and Servant) bOI1d . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .SERVITUDES number authorized . . . . . . . . . . . . . . . . . 371

' responsible for acts of . . . . . . . . . . . . . . . 370

(See Properly» Real-> duties .............................. .. 1992

SEVVERAG]:-__ ‘ refusal to perform, misdemean

<S~ °i'i**»~”1~3*6-> ....£’.i,.;;'.;.;.'.'c;..'.;.','.;; ';,.;.'................. 12$

SHEER esca.pe,permitting, misdemeanor,when 6986

examination, refusal to allow . . . . . . . . . 7334 execution, may return by mail, when.. 5558

infection, willfully spreading fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2082-2088

among . . . . . . . . . . . . . . . . . . . . . . . . .7335, 7336 advance, may demand in . . . . . . . . . . . . 2104
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fees, bill, to keep posted, penalty . .. .. 2105 convict, landing of, misdemeanor when 705

board of United States prisoners 2087, 2088 embezzlement, how made good . . . . . . . . 4167

county courts, in . . . . . . . . . . . . . . . . . . . 2085 injury, how made good . . . . . . . . . . . . . . . . 4167

courts-martial, as marshal of _ . . . . .. 1407 losses from collision, how borne . . . . . . 3478

indorsement of, on process . . . . . . . . . . 2086 managing owner, no compensation . . . . 4171

justices’ courts, in . . . . . . . . . . . . . . . . .. 2085 mate defined . . . . . . . . . . . . . . . . . . . . . . . . . 4150

prisoners, transporting, etc . . . . . . . . . . 2084 engaged by master, cause for dis

gambling duty as to _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 7243 charge . . . . . . . . . . . . . . . . . . . . . . . . . . 4152

herd law, duty to enforce . . . . . . . . . . . . . 1565 expenses °i sickness - - - - - - - - - - - - - - - - 4133

insane, to take to hospital .......... .. 1519 8°°d@» vfinnetshiv ---------------- -- 4166

pus, board and .neceB8a,.ies, to provide 8603 rights as to unseaworthy vessel . . . . . 4153

charge Of’ to have _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 860-3 wages begin when . . . . . . . . . . . . . . . . . . 4157

duty’ neglect Of, penalty _ _ _ _ _ _ _ _ _ _ ‘ _ 8611 , death, to time of . . . . . . . . . . . . . . . . .. 4164

register, to keep’ contents of _ _ _ _ _ _ _ _ 8603 disabled without fault, if . . . . . . . . . 4162

reports as to condition of, to make _ _ 8604 forfeited by what . . . . . . . . . . . . . . . . . -1165

rules, to post . . . . . . . . . . . . . . . . . . . . . .. 8600 iniii ii Wrnnginiiy discharged - 4159

Unimd States prisoners, must h0]d_ _ 8635 navigation classified . . . . . . . . . . . . . . . . . . 3470

visits, monthly . . . . . . . . . . . . . . . . . . . .. 8609 d°niesi'i°~ iiefineii ~ - - - - - - - - - - - - - - - - -- 3470

jurors, to act in selection from list. . .. . 449 i°i'°ign* defined - ~ ~ - - - - - - - - - - - - ~ - - - ~ 3470

jury duty, exempt from _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 441 rules of navigation enumerated . . . . . . . . 75

liability of for escape . . . . . . . . . . . . . . . .. 1998 iniringeinenii dninngenv “"i-i°n- - -- - -- 3176

failure to execute process . . . . . . . . . . . 1996 damages Presumed - - - - - - - - - - - - - - - 3477

failure to pay money . . . . . . . . . . . . . . . . 1997 seamen’ agreements» certain "°id- - - - - 4154

failure to return . . . . . . . . . . . . . . . . . . .. 1995 agreements’ special’ binding “'nen-- 4155

insumcient surety in Contempt ‘pr0_ defined . . . . . . . . . . . . . . . . . . . . . . . . . . . .

ggedingg _ _ _ _ _ , _ _ _ _ _ _ _ _ , , _ _ _ _ _ _ _ __ 5951 discharge, causes for . . . . . . . . . . . . . .. 4152

rescue . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1999 goods. cannot ship - . - - . . . . . . . . . . . . .. 4166

marshal of cou'rts-martial . . . . . . . . . . .. 1406 master engages - - - - - - - - - - - - - , - - - - - -- 4152

mileage, summoning jury . . . . . , , , . _ . _ _ 2083 rights as to unseaworthy vessel. . . . . 4153

militia, may order out, when . . . . . . . . .. 1400 sickness, expenses of . . . . . . . . . _ . . . .. 4163

money, appropriation of, felony . . . . . . . 6985 wages, if disabled without fault. .. . . 4162

mail, must not send by, when . . , , , , _ 5559 begin when . . . . . . . . . . . . . . . . . . . . . . 4157

neglect of duty, misdemeanor, when. . , 7353 death, to time of . . . . . . . . . . . . . . . . . 4164

P;-igoney, delivers to penitentiary, _ _ _ , , 8540 due when . . . . . . . . . . . . . . . . . . . . . . . . 4156

P1-he fight‘ duty to inform of , , , _ _ _ _ _ _ T353 fOl'f6it8d by what . . . . . . . . . . . . . . . . . -1165

process of county court, to serve . . . . .. 6175 full, if wrongfully discharged. . . . . 4159

exhibit required when . . . . . . . . . . . . . . 2003 1°55 01‘ Wreck» in @899 Of - - - - - - - - - . - 4160

foreign, how returnable . . . . . . . . . . . .. 1993 "'°Ya€e broken "Pi if - - - - - - - - - - - - -- 4153

regular on face juatifies, in execution 2002 ship defined . . . . . . . . . . . . . . . . . . . . ..3-168, 4139

service of, paid how . . . . . . . . . . . . . . .. 6176 foreign and domestic» defined - - - - - -- 3471

records of, injury to . . . . . . . . . . . . . . . . . . 6985 111°i't8flge5» iflw iniippiicnbie to - - - - -- 4743

return prima facie evidence . . . . . . . . . . . 1994 mortgage Of! W116"! l‘800l‘d9(1 - - - - - - -- 4742

sealer of weights and measures . . . . . . . 1726 °Wn°1"5 Tights Bettied 11°W - - - - - - -- - - 3472

service of papers on, how made . . . . . .. 2005 1'9819tl'Yi etc-i °°118i'°55 T981119-189 - - - ~ 3474

service of process, etc., duty as to. . . . . 5734 i‘ePni1'9 and B"PPii°9i W110 iiabie 101' - 3473

terms of, limited ................... .. 1891 sacrifice for safety of ------------- _- 4214

vacancy created by commitment of. . . . 2001 htransfer of . . . . . . . . . . . . . . . . . . . . . . 3550

s ip managers, aut ority limited . . . . . . 411$

SHIPPING‘ authority to contract and settle to. . 4368

iPPi"'ii°ni'-n¢°5 defined - - - - - - - - - - - - - - -- 3469 defined . . . . . . . . . . . . . . . . . . . . . . . . . . . ., 4169

¢3i’8°i Piivriiivi‘ i°1' Piiiei)’ °1 - - - - - - - - - - - 4214 duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . , _ 4170

certificate of master, evidence . . . . . . . .. 4161 shipmgster, agent, general, of cargo

charter party . . . . . . . . . . . . . . . . . . . . . . . .. 4093 owners . . . . . . . . . . . . . . . . . . . . . . . . . . . 4358
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shipmaster, agent, general, of owners.. 4356 admission, who entitled to . . . . . . . . . . .. 1011

appointed by owner . . . . . . . . . . . . . . . .. 4139 board of trustees, appointment . . . . . . .. 1013

authority ceases when . . . . . . . . . . . . .. 4364 compensation . . . . . . . . . . . . . . . . . . . . .. 1013
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contracts, what may make . . . . . . . .. 4359 oath and bond . . . . . . . . . . . . . . . . . . . . . 1014

great care, must use . . . . . . . . . . . . . . .. 4148 proceedings, record . . . . . . . . . . . . . . . .. 1018
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liable personally on contracts when.. 4365 reports . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1015

negligence of crew, for . . . . . . . . . . .. L366 congressional grant, acceptance . . . . .. 1019

negligence of pilot when . . . . . . . . . . 4367 funds kept how . . . . . . . . . . . . . . . . . .1017-1020

mustbeonboardwhen............. 4140 setapart for . . . . . . . . . . . . . . . . . . . . . . .. 1012

pilot, to take on board . . . . . . . . . . . . . . 4141 location . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1009

power over passengers . . . . . . . . . . . . .. 4143 objects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1010

power over seamen . . . . . . . . . . . . . . . . .. 4142 oflicers, appointment and qualifica
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ship, abandon, must not, when . . . . ,_ 4145 storekeeper, duties . . . . . . . . . . . . . . . . 317

cargo, to procure for, when . . . . . . .. 4571 treasurer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 310

E6“: Hlfiy,-Wlhell - - . . . - .i‘- - . . . . . . . . .

Erazikiznzizfzz 1:22;: appropriation for burial . . . . . . . . . . . . .. 1816

valuables’ must take, on abandom burial at expense of state when . . . . . . . . 1812

ment of ship _ . _ ' _ _ _ I _ I I _ _ _ _ _ _ . - ' H 41461 expense certified how . . . . . . . . . . . . . . . 1815

transfers, record of . . . . . . . . . . . . . . . . . . . 3572 county udge to gwe them proper

burial . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1814

SIGNAL I-IGHT3 ‘ notifies secretary of war when and

masking "P "‘II\<>\‘ir1g 7580 how . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1814

SIGNATURE K interment, not to be with pauper dead 1813

defined ............................. .. 7722i P'°f°"“°“t f°' °m°i"'°“‘P'°Y“‘°“t- ' ~ -- 1317

extortion, obtaining by, punishment .. 7477 1 SPECIAL PROCEEDINGS

includes what in code of criminal pro- defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5157

cedure . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8508 judgment 1n_ defined _ _ _ _ _ _ _ _ _ _ ' ' _ _ _ _ __ 6097

SLANDER. motion in. defined . . . . . . . . . . . . . . . . . . .. 6097
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pleaded 110W . . . . . . . . . . . . . . . . . . . . . . . . . . ggggs in which enfo]-gpd _ _ _ _ _ _ _ _ _ _ _ _ _ _ 502.].

privileged communications . . . . . . . . . . . . 2717 gontmct signed by only one party when 502-7

SLEEPING CAR COMpAN]ES_ damages liquidated (1068 R012 defeat. . . . 5028

“Z£f§.“. .i"f?% , ?‘f’.‘?‘. .'.“.“.‘.‘T‘T‘.‘?. 1".“.‘.°.'.°'T’§ 5025
51-UNG 5H0T- penalty in contract does not defeat. . .. 5028

carrying or using, felony . . . . . . . . . . . . .. 7312 personal property, presumption against 5026

manufacturing, misdemeanor . . . . . . . . .. 7311 presumption as to personalty against. 5026

SoDOMY_ realty, as to, in favor of . . . . . . . . . . . . . 5026

_- __ _ real property, presumption in favor of 5026

crime, when 1-nlllplctc . . . . . . . . . . . . . . . . 1181' subsequent holder with notice liable t0 5033

defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4180 unenforceable, act which party cannot

SOLDlER’S HOME. lawfully perform . . . . . . . . . . . . . . . .. 5029

accounting officer . . . . . . . . . . . . . . . . . .309, 313 act of third P‘-"">‘01'h 38'l“’*‘m@nt t° PTO"

accounts, lll(‘ii1\)l10: keeping. (See Slate cure - - - ~ - - ~ - - - - - - - - ~ - - - - - - - - - ~ ~ - - 5029

Institzztioiml . . . . . . . . . . . . . . . . . . . 309-321 arbitration, agreement for . r . . . . . . . . 5029
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unenforceable, consent not free . . . . . . . . 5030

consideration, inadequate . . . . . . . . .. 5030

contract, indefinite . . . . . . . . . . . . . . . .. M29

unfair . . . . . . . . . . . . . . . . . . . . . . . . . .. 5030

default, in favor of one in . . . . . . . . .. 5031
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sale, agreement for, if title imperfect 5032

SPINNING FIBRES.

(See Bounties, 1675.)

STARCH.

(See -Bounties, 1681.)

STATE.

action by, to annul patent . . . . . . . . . . . . 5752

action against, cases in which author

ized . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5929

claim deemed rejected when . . . . . . .. 5930

conditions attached to bringing. . .. . 5930

costs, undertaking for . . . . . . . . . . . . .. 5929

judgment, how collected . . . . . . . . . . .. 5931

place of bringing . . . . . . . . . . . . . . . . . .. 5929
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tracts of . . . . . . . . . . . . . . . . . . . . . . . . . . .. 166

claims of, by whom settled . . . . . . . . . . . 98

consent to purchase or condemnation

of land by U. S. . . . . . . . . . . . . . . . . . . .. 3

' costs in actions, liability f0!‘ .... .5592, 5593

defaulters to, procedings against . . . . .. 100

escheat, for no heirs, subject to what. . 3760

heirs, for want of . . . . . . . . . . . . . . . . . . . 3759

forfeitures to, action for . . . . . . . . . . . . .. 5794

islands, owner of, when . . . . . . . . . . . . . . . 3495
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etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

defined and limited . . . . . . . . . . . . . . . . . 2

owner of property, may be. .- . . . . . . . . . . 3275

owner of what property . . . . . . . . . . . . . . . 3276
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quire by . . . . . . . . . . . . . . . . . . . . . . . . . . 9

escheats to, when . . . . . . . . . . . . . . . . . . . T

no other owner, belongs to state. - - . - 7

taxation, may acquire by . . . . . . . . . . . 8

rights of, over persons . . . . . . . . . . . . . . .. 5

ultimate right to property . . . . . . . . . . . . . 6

STATE AUDITOR.

abstracts of county tax lists, to require 323

access to all state oflices . . . . . . . . . . . . . . 101

account, county, to keep with each . . . . 322

fees, of, to keep, report payment . . .. 327

separate, with each fund, to keep. . . . 332

\
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account, state, in favor of, to settle . . . . 98

state and treasurer, between, to keep 98

treasurer, to keep current, with. . . . . 330

warrants,0f,tokeep......._..... .. 98

apportionment of county funds, to

inake . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 328
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bond . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 107

books and blanks, authorized to procure 33%

books, etc., legislative assembly may

inspect . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 102

claims against state, audits . . . . . . . . . . . 98

consolidated tax account, to open. . . . . 1352

county auditors, instructions to . . . . . . . 104

cruelty to animals, pays expenses of
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deputy, authorized . . . . . . . . . . . . . . . . . . . 370

bond . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 370

responsible for acts of . . . . . . . . . . . . . . 370

draft, duplicate of, sent county auditor 325

state collecti0ns,on county treasurers,

for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 325

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 98
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as to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 319

express companies, to notify of license

fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1747

licenses, to issue . . . . . . . . . . . . . . . . . . . 1745

inquest, expenses at penitentiary or re

form school, to pay . . . . . . . . . . . . . . . . . 8596

institution funds, duty as to . . . . . . . . . . . 314

judges, district, duty as to salaries of 550

lands, taxable, list of, to procure. _ . . . 12%

list of, sends to county auditors,

when . . . . . . . . . . . . . . . . . . . . . . . ..103, 1296

member of what boards . . . . . . . . . . . . . . . 98

mileage of railroads, to certify . . . . . . .. 13%

railroads, certifies valuation . . . . . . . . . . 1333

record of express companies and

licenses, to keep . . . . . . . . . . . . . . . . . . .. 1749

refusal to perform duty . . . . . . . . . . . . . . . 7369

registry of warrants, to keep . . . . . . . . . . 98

report to governor . . . . . . . . . . . . . . . . . . .. 98

number printed . . . . . . . . . . . . . . . . . . . . 59

salary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106

salaries, to draw warrants for monthly 337

school funds, authority to draw war

rants on . . . . . . . . . . . . . . . . . . . . . . . . . . 176
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monthly . . . . . . . . . . . . . . . . . . . . . . . . . .. 3'31
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statement of state taxes collected, to

require monthly . . . . . . . . . . . . . . . . . . . . 324

state tax rate, auditor fixes when. . . . . 1218

transmits when . . . . . . . . . . . . . . . . . . . .. 1218

tax levy, state, auditor makes, when.. 1220

tax penalties, may remit when . . . . . .. 105

taxes, state, delinquent, statement of,

to furnish . . . . . . . . . . . . . . . . . . . . . . . . .. 1348

townships, changes names of, when. .. 2531

veterinary examiners, issues warrants

to pay . . . . . . . . . . . . . . . . . . . . . . .. 1619

warrants on militia fund, to draw. . . . . 1425

STATE BOARD OF DENTAL EX

AMINERS.

(See Boards, 292-301. )

STATE BOARD OF EQUALIZA

TION.

lSee Taxes. p

STATE EXAMINER.

appointed by governor . . . . . . . . . . . . . . .. 136

bank, state, examination of . . . . . . . . . .. 141

dissolution of, duties .. .. . .. 3237

insolvent, brings action against . .. . . 3258

bond . . . . . . . -. . . . . . . . . . . . . . . . . . . . . . . . 146

bookkeeping, to enforce uniform sys

tem of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 139

building associations, duties as to 3217-3222

commissioner of insurance, acts for,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135

contempt of, proceedings to punish. . . . 5953

county fiscal affairs, examination of. . . 140

deputy . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 145

duties of . . . . . . . . . . . . . . . . . . . . . . . . . . .l37—141

fees for examination of banks . . . . . . . .. 3254

examination of building associations 3218 ‘

obstruction of, felony . . . . . . . . . . . . . . . . . 143 1

officers, public, to aid, in his duties. . . . 142 |

powers . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 143*

private institutions, examines when . . . 138 1

public institutions, supervises accounts

of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 138

public oflicers, examines accounts of . . 137

qualifications . . . . . . . . . . . . . . . . . . . . . . . . . 136

removal by governor . . . . . . . . . . . . . . . . . . 136

report to governor . . . . . . . . . . . . . . . . . . . . 144

salary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 145

state treasurer, examination of books

of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .109, 110

treasurers, state and county, super

vision of . . . . . . . . . . . . . . . . . . . . . . . . . . . . 139

Section.

STATE BOARD OF HEALTH.

(See Boards of Health, 240-244.)

STATE BOARD OF MEDICAL EX

.AMINERS.

(See Boards, 275-283. )

STATE BOARD OF PHARMACY.

(See Boards, 284-291.)

STATE BOARD OF VETERINARY

MEDICAL EXAMINERS.

(See Veterinary Emarninei-s, 1615-1624.)

STATE EDUCATIONAL LIBRARY.

appropriation for . . . . . . . . . . . . . . . . . . . .. 866

STATE INSTITUTIONS. _

accounting ofiicers, duties . . . . . .309, 311, 318

appropriations, unexpended, cancella

tion of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 320

bills for supplies, etc., in duplicate. . .. 315

contracts, interest in, by officers and

employees prohibited . . . . . . . . . . .1025, 1026

duplicate b_ills, etc., sent to state audi

tor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 316

examination by state examiner . . . . . . . . 138

expenditures by, limited, penalty 1023, 1024

expense list, requisites, auditing of. . . . 318

flags displayed on . . . . . . . . . . . . . . ..1021, 1022

funds of inmates, to whom paid . .. .. . . 312

paid over to institution treasurer

when. 313

paid to whom . . . . . . . . . . . . . . . . . . . . . . 312

transfer of . . . . . . . . . . . . . . . . . . . . . . . . . 1023

insurance . . . . . . . . . . . . . . , . . . . . . . . . 1027-1029

lignite coal to be used by . . . . . . . . . . . . . 1030

order for funds in favor of state treas

urer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 313

pay rolls in duplicate . . . . . . . . . . . . . . . . . 315

purchasing agent, duties . . . . . . . . . . . . . . 309

state auditor and treasurer, duties as

to funds . . . . . . . . . . . . . . . . . . . . . . . . . . . 314

statement of funds to state auditor. . . . 313

storekeeper, duties . . . . . . . . . . . . . . . . . . . 317

superintendents, bonds, duties . . . . . . .. 311

treasurer, appointment, bond, duties.. 310

warrants drawn on expense list . . . . . . . 319

STATE LIERARY.

accounts for, how paid . . . . . . . . . . . . . . . . 1037

appropriation for purchase of books. . . 1035

care and custody of, for . . . . . . . . . . .. 1036

care and custody of . . . . . . . . . . . . . . . . . . 1034

laws of state, what kept therein . . . . . . 80
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STATEMENT OF CASE.

Civil Action.

Section.

STATE’S ATTORNI-ZY.—C'0iitinued.

inquiry into charge of crime. must make

amendments to, served when . . . . . . . . .. 5467 m:;til:i!;;l' ‘ ' ' ' ' ' ' ' ' ' ' ' ' ' £2?)

appeal or new trial, used on . . . . . . . . . . 5478 °fl_-we be be furéished ' ' ' ' ' ' ' ' ' ' ' ' " mm

certificate of judge filed . . . . . . . . . . . . . . 5467 prosecutions in nam'e' ' '

contents . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5467 when ' 7024

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5464 . ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' '. ' ' ' ' ' ‘ 'exceptions after judgment, settlement 5468 Pam“; mszys’ penalty for fallure to 1985

containing, settled when . . . . . . . . . . .. 5465 refeiits for ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' " 1984

new trial or appeal, used on . . . . . . . . . . 5-178 ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' '
records of county officers examined by 307

referees, on trial by . . . . . . . . . . . . . . . . .. 0466 ts - I
settlement if judge dies, etc . . . . . . . . .. 5470 regs; ’ neg act to malfe’ to p $6 30.‘,

iudgm~=i»g -------------------- -~-We sis,.jiii:.1:;1;1:i;1:1i1§;1I;1asas
time for . . . . . . . . . . . . . . . . . ... . . . . .. 5467 diminished during term’ not to be. " 2060

specification of particulars required... 5464 school hmds pmaecutes for trespass on 2%

substance of evidence sufiicient . . . . . . . . 5467 ’

time for preparing, etc., extended when 5477

subpmna, may issue, when . . . . . . .8360, 8361

substitute may be appointed when.... 8221

service of draft of . . . . . . . . . . . . . . . . .. 5467 weights’ false, duty to destroy, when 7504

Y Criminal Action. STATE TITLE

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8256 _ 5' 7
contains what . . . . . . . . I . . . . . . . . . . . . . .. 8268 depository for ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ‘ ' ' ' " ' ' ' 1019

filed where . . . . . . . . . . . . . . . . . ...‘. . . . . . .. 8258 STA-1-5 TREASURER

oflice of . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8257 account of mes’ -to keep! report’ pay

settled by whom. : . . . . . . . . . . . . . . . . . . . . 8258 ment _ _ _ _ _ _ _ _ _ _ _ _ I _ I _ _ _ _ _ _ _ _ _ _ _ _ _ _ 327

5_"pr°m° cmllrt "7' “gig gray settle when 826$ separate, to keep . . . . . . . . . . . . . . . . . . . 108

time to sett e eaten V on . . . . . . . . . . . 826 separate with each fund’ to keep‘ _ H 332

STATE’S ATTORNEY. appointment, to fill vacancy from sus

actmns for recovery of moneys illegally pension . . . . . . . . . . . . . . . . . . . . . . . . . . . . 110

paid . ........................... .. 1981 =lPP°"1°"m="* of county morwyfli to

appointed by court when and how_ _ _ _ _ 1986 make . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3%

assistant may be appointad _ _ _ _ _ _ _ _ _ _ _ 1937 bond . . . . . . . . . . . . .‘ . . . . . . . . . . . . . . . . . . . . 118

bastardy cases, must prosecute - . . . . .. 7853 bcmdsv may Pa)’ wlthout warrant - - ~ ' - - 329

claims against county’ not to p,.esent_ _ 1982 registers . . . . . . . . . . . . . . . . . . . . . . . . . . . 114

coal rate law, to prosecute violations of 3072 b°°k5 and blanks’ authorized to Pm‘

commissioners of railroads, acts for, ‘ cure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 333

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3009 b°°k5 °f 9XP1"=‘*‘5c°mPani°5fl!1dlic£‘n993i

contempt of, proceedings to punish _ _ __ 5953 ‘ to keep . . . . . . . . . . . I . . . . . . . . . . . . . . . . . 1749

corporation’ may file inf0mmti0,, custodian of state thistle fund . . . . . . .. 1706

against, when . . . . . . . . . . . . . . . . . . . . .. 8418 delinquencies, when accountable for... 113

counsel, appointment of special . . . . . .. 1988 deputy, authorized . . . . . . . . . . . . . . . . . . . 470

county commissioners, adviser of . . . . . . 1980 bond of .- . . . . . . . . . . . . . . . . . . . . . . . . . . . 470

defense, advising, punishable when . . .. 7658 responsible for acts of . . . . . . . . . . . . . _ 470

duties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1979 drafts on county treasurer, to give no

ofiicial, acting contrary to . . . . . . . . .. 7634 tice of . . . . . . . . . . . . . . . . . . . . .3 . . . . . . . . 326

refusal to perform, misdemeanor 7363, 7368 . duties . . J . . . . . . . . . . . .- . . . . . . . . . . . . . . . . 108

fee or reward, acceptance of, prohib- . refusal to perform . . . . . . . . . . . . . . . . .. T369

iteil . . . . . . . . . . . . . . . . . . . . . . A . . . . . . . . 1983 fee for registering bonds . . . . . . . . . . . . . . 116

gambling, duty to inform against . . . . . 7243 institution funds, duties as to . . . . . . . . . . 314

hsbeas corpus, notice of hearing . . . . . . 8669 liability, none for funds in deposritories 239

indictment or presentment, disclosing 7030 member of what boards . . . . . ..‘ . . . . . . .. 108

information, must file, when . . . . . . . . . . 7982 moneys, can pay only on auditor’s war

not filed, statement to be made. . .. . 7984 rant . . . . . . . . . . _ . . . . . . . . . . . . . . . _ . . . . 329
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Section. 5¢¢¢,'4m_

STATE TREASURER.—C0nti1med. STATISTICS.—C0ntinued.

removed when . . . . . . . . . . . . . . . . . . . . . . . . 110 failure of assessor, duty of auditor . . . . 1041

report to board of university and school obtained how . . . . . . . . . . . . . . . . . . . . . . . 1040

lands . . . . . . . . . ._ . . . . . . . . . . . . . . . . . . 175 ofl'1cer’s neglect of duty, penalty for. . . 1042

governor, to . . . . . . . . . . . . . . . . . . . . . . . . 108 state statistician, duty of . . . . .124, 129, 1044

number prlnted . . . . . . . . . . . . . . . . . . . . . 59 STATUTES

salary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117 _ _ _

settlement with auditor’ to have conflicting, adJusted how . . . . . . . . . . . . . 81

monthly _ _ _ _ _ _ _ _ _ ' _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ 331 construction, rule of . . . . . . . . . . . . .. 5138

school funds, collects money due to. . . . 175 disiiibiiti°ii' mode of iiiiikiiig ‘ ' ' ' ' ' ' ' ' 67

custodian of . . . . . . . . . . . . . . . . . . . . . . . . 174 peisoiis eiiiiiied to ' ' - - ' - ' ' ' ' ' ' - - - - - -65’ 66

speculation in oflice, punishment . . . . . . 7629 i-°'°igii' proved iiow ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' 5690

state examiner supervises . . . . . . . . . 139 iiiii_mcti°ii not granted to enjoin eiiecii‘

st‘ten.lent county treasurer, trans_ 'tl()I1 - - - . - - - . - - : - . . - - . . . . . . . . . - - - - - - .

mits to auditor, when . . . . . . . . . . . . . . . 1253 iiiiii°i cannot diiiaiiimi Obiigatioii ‘ii'

suspension . . . . . . . . . . . . . . . . . . . . . . . . . .. 109 meted by ' ‘ ‘ ' ' ' ‘ ' ' ' ' ' - - - ' - - ' ' ' ' ' ' ' -' 2705

railroad taxes in unorganized counties, iiiiis‘iice' iioiiiiiig authorized by‘

to collect . . . . . . . . . . . . . . . . . . . . . . . . . .. 1334 deemed " ' ‘ ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' - - - - -' 5059

tux receipts’ fraudulent’ del,ve,.,._V fe1_ oflicers, to delivertosuccessors . . . . . . .. 65

om" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1307 Penal’ ruie of construction ' ' ' ‘ ‘ ' ' ' ' ’ ' ' 8503

warrant book, to keep . . . . . . . . . . . . . . . . 108 piiv_i"t°' pieadiid how’ civii action ' ' " ' 5287

warrant register, form _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ 1299 criminal action . . . . . . . . . . . . . . . . . . . .. 8051

keeps ............................ .. 1299 P“"“°““°"= '°“‘ii“"m°“t °f °h“P°°'°»

warrants deposited with auditor when 111 etc ‘ ‘ ' ‘ ' ' ' ' ' ' ' ‘ ' ' ' ' ' ' ' ' ' ' ' ‘ ' ' ' ' ' ' ' 82

purchase of, when prohibited . . . . . .. 112 secretary arranges and corrects ioi " 77

registers for payment _ _ _ _ _ _ _ _ _ _ _ _ _ __ 1300 repeal of repealing, etfect . . . . . . . . . . . . . 5141

weights and measures, standards of, to reieaiies p°iiiiiiies' i°i'ieiiiiies* etc"

keep _ _ _ _ _ ‘ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ‘ _ _ _ _ _ _ _ _ _ 1725 when . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5142

_ sale by secretary . . . . . . . . . . . . . . . . . . . . . T9

STATE TUiTioN FUND‘ words defined by, always have same

apportionment of - - - - - - - - - - - - - - - - - - - -- 711 meaning . . . . . . . . . . . . . . . . . . . . . . . . . .. 5107

madewhen--......-................ 715; wordsimhowunderstood . . . . . . . . . . ..5106

constituted how . . . . . . . . . . . . . . . . . . . . . Z10 STEAMBOAI

county treasurer to report quarterly. . . 411 _ _ _ _ _

special districts entitled to proportion 716 deuii from iiegiigeiicii iii iia"igiiiiiig' ‘ ' ‘O90

used only in payment of teacher’s sal- iiegiigeiice iii iiiaiiagiiig ' ' ' ‘ ' ' ' ' ' ' ' ' ' ' 7253

ary .............................. .. 712 *i°i‘°*=' requisite“ °f ----------- --7537- 7533

STATE. VETERINARIAN. STENOGRAPHERS.

diseases, epidemic, serious, duty of . . . 1614 Cmmgy (jom-t,

g::;1es(:fii(é(li(:(t1l(:‘I,]}iJt;_‘; ' I ' I ' ' ' ' ' I I ' I ' ' ' ' ' ' appointed how . . . . . . . . . . . . . . . . . . . . . . . 6617

owergand duties ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' " 159,7 compensation . . . . . . . . . . . . . . . . . . . . . . .. 6617

aha is ' """"""""" " 1594 duties .............................. .. 6617

(See Veterinary Regulations.) Distfid COB“

STATISTICS. appointment, oath, term . . . . . . . . . . . . . . 414

assessors to furnish . . . . . . . . . . . . . . . . . . 1038 c°_mPeii5aii°ii ' ' ' ' ' ' " ' ' ‘ ' ' ' ' ' ' ' " iiii

blanks for, how furnished . . . . . . . . . . .. 1040 iiiiiiiii“ flied “"iiei'e* withdiiiwiii ' ‘ ‘ ' " 416

classes of, enumerated . . . . . . . . . . . . . . .. 1039 Pi'°c°°diiigs at ti'iiii* iii take iii iiii°it'

compensifion of assessors for duties hand.... . .. . 415

concerning . . . . . . . . . . . . . . . . . . . . . . . . . 1041 t¢mP°"-TY’ acts 33 ‘Fahd 35 those of

county “dim, furnishes’ to state sums- ofiicial .. . . .. .. .. .. . . . . .. . . . .. . . ... 414

1043 transcriptscertifiedhow . . . . . . . . . . . . .. 418

expense of, how paid . . . . . . . . . . . . . . . . . 1045 made when . . . . . . . . . . . . . . . . . . . . . . . . . 417
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STOCK. SUBPOENA.—C0ntinued.

brand, unlawful to, when . . . . . . . . .7509, 7510 magistrate may issue when . . . . . . .7890. 8359

branding of, unlawfully . . . . . . . . . . . . . . . 7506 requisites . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5655

bull, permitting to run at large. . . .7635~7638 service made by whom . . . . . . . . . . .5654, 8365

driving from range willfully . . . . . . . . 7508 mode . . . . . . . . . . . . ..' . . . . . . . . . . .5657, 8366

ears, willfully cutting off . . . . . . . . . . . . . 7507 proof of . . . . . . . . . . . . . . . . . . . . . . . .5654, 8367»

infected, importing, etc., misdemeanor 7331 state's attorney may issue when ..8360, 8361

ram, permitting to run at large. . . .7635—7638 SUCCESSION

sheep, infected, not restraining. . .7332, 7333 ' __

infected, refusing to allow eXamina_ advancements deducted from share . . . 3402

. - deducted from share of issue . . . . . . .. 3756
t1on...... . . . . . . . . . . . . . . . . . . . . . . .. 4334 dfied 3751

willfully spreading infection among. . 7335 e n ' ' 'f' ' ‘ ' ' ' ' ' ' ' ' ' ' ' ' ' ‘ ' ‘ T53

stallion, permitting to run at large 7635-7638 excess no re un e ' ‘ ‘ ' ' ' ' ' ' ' ' ' ' ' ' ' ' _‘___

stealing etc., felony . . . . . . . . . . . . . . . . .. 7506 value expressed gmyems ' ' ' ' ' ' ' ' ' ‘ ' " “)0

’ aliens may take by . . . . . . . . . . . . . . . . . . . 3758

STOLEN PROPERTY. . cemetery lots . . . . . . .. . . . . . . . . . . . . . . . . . 3198

bringing into state ............. ..7460. 7872 ¢hild.i1l¢zitimat=. mother takes from.

buying ...... ..... . . . . . . . . . .. 7458 when - - - - - - - - - - - - - - - - - - - - - - - . - - -- -745

deliyered to county treasurer when _ _ _ _ tilkfifl what . . . . . . . . . . . . . . . . . . . . . . . . .

owner, to .when _ _ _ _ _ _ _ _ _ _ _ _ _ __ 34253427 consanguinity, collateral, defined . . . . .. 3747

held by Onéei when ................ . . 8424 direct ascending line defined ------ _- 3148

jurisdiction of OEBDSG:-. ............. .. wees degrees in ---------------------- -- 3749

pawnbroker refusing to exhibit -. .. 7247 dfificellding line definfid - - - - ~ - - -- 3743

receiving, penalty for. . . .- . . . . . . . . 7458 d°B1'°9Bi collateral, 110W °°mP\1t°d 3750

~ direct or lineal, defined . . . . . . . . . . . . . . 747

STOIIPAGEZ If TRANSIT‘ 48.4 defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3740

ant °"iz"' W en ' - ~ - - - - - - - - - - - - - - - - -' 7 degree of kindred established how 3746

Fmxted how 9111)’ - - - - - - - - - - - - -, - - - - - - - - 4850 future interests pass by . .. . . . .' . . . . . . . . 3298

1n=0l_vef1¢yi ;1dfil11@<1_ as tto ----- - - ----- -- 12;‘: half blood inherits equally when .... .. 3151

'e5c‘55‘°“ ° 93 er 15 no - - - - - - - - - - - - ~- ' homestead, to . . . . . . . . . . . . . . . . . . . . . . . .. 3630

'i€h*_@X"¢iB<*d by Whom ------------ -- 4847, Order of ............................ .. 3742

transit ends when . . . . . . . . . . . . . . . . . . . . . 4849 property passes by’ to whom‘ _ _ _ _ _ _ _ _ _ 3742

s’1‘QRAGE_ property which passe by . . . . . . . . . . . . . 3741

‘See Dgpogfl’ 4024-402,” representation, by, defined . . . . . . . . . . .. 3757

t It ' fi tgageSTREETS AND A1-H-Ive s“§§‘,’?i’.Z...". .'."."‘. ..’. .‘.".’.§‘.“.’T. 4726

locating and‘Svaca(1titng. . . . . . . . . . 2454-2458 SUICIDE.

ee ,1 zes.

advising, etc., defined . . . . . . . . . . . . . . .. 7047

SUBORNATION OF PE-RJUR“ aiding, death within one year necessary 7096

conviction of, disqualifies as witness. . . 6977 punishment for . . . . . . . . . . . . . . . . . . . .. 7051

defined......... .. 6975 attempting,defined. 7046

punishment for . . . . . .5 . . . . . . . . . . . . . . .. 6976 aiding, defined . . . . . . . . . . . . . . . . . . . . . 7049

[See Perjury.) punishment . . . . . . . . . . . . . . . . . . . . . . .. 7052

gefinfid. . . .h. .t. . . .t- - ~ - - - - . . . . . - - - . - . . .

' z n . . . . . . . . . . . . . . . . . . . . -C12’: to issue’ in, blank to defendant 836) , fifrrigfibg wleapzn or drug for . . . . . . . . . 7048

en . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . :.

defined ............................. .. sass . 5UMM0N‘5

disobedience of, how punished . . . . . . . . 8370 complaint not served, form . . . . . . . . . . . . 5249

disobeying on behalf of defendant. . . . . 8371 criminal action against corporation.

duces tecum . . . . . . . . . . . . . . . . . . . ..5655, 8364 form . . . . . . . . . . . . . . . . . . . . . . . . . . . 8414

form of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8363 served how . . . . . . . . . . . . . . . . . . _ . . . . . 8415

issued by whom . . . . . ..5654, 5656, 8359-8362 filing required. ... . . . . . . . . . . . . . . . _ . . . . 573]

issued out of county, indorsed by judge 8369 form . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5248
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SUMMONS.—C'ontinued. SUPERINTENDENT OF PUBLIC

judgment, after, (See Proceedings after INSTRUCTION-~ C°"1”'"“9d

Judgment.) . . . . . . . . . . . . . . . . . . ..5633~5638 oflice at seat of government . . . . . . . . . . . 622

partition, in, to whom directed . . . . . . .. 5799 reading circles, course of study pre

requisites . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5247 scribed by . . . . . . . . . . . . . . . . . . . . . . . . . . 628

county courts, in . . . . . . . . . . . . . . . . . .. 6608 record of all official acts kept by . . . . .. 630

service, appearance, voluntary, equiva- report, biennial, contents . . . . . . . . . . . .. 635

lent to . . . . . . . . . . . . . . . . . . . . . . . . . . . 5264 number and distribution of . . . . . . . . . 636

personal, made how . . . . . . . . . . . . . . .. 5252 number of printed . . . . . . . . . . . . . . . . .. 59

made by whom . . . . . . . . . . . . . . . . . .. 5253 salary and expenses . . . . . . . . . . . . . . . . .. 637

proof of . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5262 school laws, duty to cause printing and

service by publication, atfidavit and distribution of . . . . . . . . . . . . . . . . . . . . . . 631

verified complaint filed, requisite 5254 schools, supervision of . . . . . . . . . . . . . . .. 624

aflidavit for, contents . . . . . . . . . . . . . . - 5254 supplii‘/B fol‘, fllfnifihed by V . . . . . . . . . . 625

cases in which authorized . . . . . . . . .. 5254 seal to be kept . . . . . . . . . . . . . . . . . . . . . . . 6313

complete when . . . . . . . . . . . . . . . . . . . . . 5259 state certificates issued by . . . . . . . . . . .. 626

defendant permitted to defend when 5260 teachers, examination by . . . . . . . . . . . .. 626

defense barred after seven years. . .. . 5260 institutes, to attend and assist at . . . 634

partition, in, notice required . . . . . . .. 5800 term of oflice . . . . . . . . . . . . . . . . . . . . . . . . . 622

personal service authorized when, vacancy filled how . . . .’ . . . . . . . . . . . . . . . . 726

,,,f.fi;*.f§fi;;;,'i;;;;,;;,;',;;;;.;,;;,;;;:111:1 SUPPLEMENTARY PROCEED
number required . . . . . . . . . . . . . . . .. 5255 INGs' _ _ ___

summons and complaint to be mailed 5,256 adverse claims cleterinined how . . . . . . . .r>'.P>i0

time when service must be made 5258 E::l::!:;tdpv:l:§:h;I;él']£‘f'0'r' ' ' ' ' ' ' ' ' ' ' ' '

.
_ , . . . . . . . . . . ..

(See Court’ Justue 3') debtor artested when . . . . . . . . . . . . . . . . . 5562

SHPERINTENDENT or PUBLIC examination of debtoi-’s debtor ...... .. ass;

INSTRUCTIoN- Witnesses, of . . . . . . . . . . . . . . . . . . . . . .. 5562

appeals from county superintendent de- exemptions of debtor . . . . . . . . . . . . . . . . . 5567

cided by . . . . . . . . . . . . . . . . . . . . . . . . . 629 joint debtors, authorized against, when 556}

rules of practice for taking, prc- order requiring debtor to appear . . . . . . 5562

scribed by . . . . . . . . . . . . . . . . . . . . . . .. 629 payment to sherifl by debtor’s debtor. . 5568

board of university and school lands, property ordered applied . . . . . . . . . . . . . . 5567

member of . . . . . . . . . . . . . . . . . . . . . . .. 624 receiver, actions to determine adverse

books’ records’ etc" kept by _ _ _ _ _ _ _ _ __ 6% claims . . . . . . . . . . . . . . . . . . . . . . . . . . . 5570

certificates, normal, issued by . . . . . . . .. 738 appointed when - - ' - ' - - ' - - - - - - - - - - -- 5568

professional, issued by . . . . . . . . . . . . . . 737 certified order vests P"°P°1'tY in' - - - - 5569

revokes for cause . . . . . . . . . . . . . . . . . . . 739 notice to other credimrs when - - - - - - 5563

munty supuintendents advised and order appointing recorded by clerk.. 5569

counseled by . . . . . . . . . . . . . . . . . . . . . . . 629 1'ec°l'ded by register Of (beds when 5569

co“,-Se of study prescribed by _ _ _ _ _ _ _ _ _ G27 referees, examination before . . . . . . . . . . 5566

deputy, authorized . . . . . . . . . . . . . . . . . .. -170 '°f°"°"°° ordered when - - - - ' - - - - - - - - -- 5571

bond . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 470 ""185" of Property restrained ------ -- 5568

responsible for acts . . . . . . . . . . . . . . . . . 470 witnesses» a“°“'an°° °f fees - - - - - - - - - - 5572

duties, generally . . . . . . . . . . . . . . . . . . . . ., 634 aflendanc“ compelled - - - - - - - - - - - - - -- 5565

refusing to pertorm._ . . . . . . . . . . . . . . .. 7369 SUPREME COUR-I-_

election and qualification . . . . . . . . . . . .. 622 (See Court’ Supre,me_)

fees, issuance of certificates . . . . . . . . .. 739

institutes, course of instruction pre- SURETY

scribed by . . . . . . . . . . . . . . . . . . . . . . . . 628 apparent principal may show that he is 4650

rules for holding prescribed by . . . . . . 628 attorneys cannot be . . . . . . . . . . . . . . . . . . 431

meetings with county superintendents 6%.? creditor entitled to benefit of security

normal school board, member of . . . . .. 624 held by . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4663
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defined....exoneration, causes which effect . . . . . . 4655

neglect to take legal proceedings, by 4657

performance or offer, by . . .. . . .. .. ..

insurance company may be sole, on

bonds, etc . . . . . . . . . . . . . . . . . . . . . . . . .. 3115

interpreted same as other contracts. .. 4652

judgment against, does not change rela

tion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4653 ,

liability limited to express terms of con

tract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4651

official bonds, number required . . . . . . . 349

rights, benefit of securities held by

creditors or cosureties . . . . . . . . . . . . 4661

contribution from cosureties . . . . . . .. 4660

guarantors, same as . . . . . . . . . . . . . . . . 4656

performance by principal, to compel 4658

principal, may require creditor to sue 4657

property of principal, to have, first

applied . . . . . . . . . . . . . . . . . . . . . . . . . . . 4662

reimbursement from principal . . . . . . . 4659

remedies of creditors, to enforce. . .. . 4660

SURGEON.

duel, manslaughter, when . . . . . . . . . . . .. 7079

SURVEYOR.

(See County Surveyor.)

TAXES.

Assessment.

absent or unknown owner, in whose

name . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1188

bankrupt stock, made how . . . . . . . . . . .. 1340

bank stock, cash value, to be at . . . . . . . 1184

national, made how . . . . . . . . . . . . . . .. 1185

blanks, state auditor to furnish . . . . . .. 1215

cities, in, provisions of law directory. . 2190

roll, assessor to deliver to county

auditor . . . . . . . . . . . . . . . . . . . . . . . . . . 2493

elevators, grain therein, etc . . . . . . . . . . 1186

examination of owner by assessor, when 1189

exemptions enumerated . . . . . . . . . . . .. 1177

false, owner making agreement for,

misdemeanor . . . . . . . . . . . . . . . . . . . .. 7365

punishment . . . . . . . . . . . . . . . . . . . . . . .. 7366

lands becoming taxable, list to be fur

nished by state auditor . . . . . . . . . .. 1296

purchased by county, subject to . . . . 1285

live stock as fixed by state board . . . . . . 1328

manufacturer, to value property, how. . 1206

railroads, apportioned to counties how 1332

certified to political subdivisions how 1333

rules governing . . . . . . . . . . . . . . . . . . . . . 1331

. 4649

4654

1
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railroads, state board, by . . . . . . . . . . . . . 1331

raised in equalizing only on notice 1211

range stock, combination for false valu

ation, misdemeanor . . . . . . . . . . . . . . . . . 1201

school lands subject to, when . . . . . . . . . 207

time, when made . . . . . . . . . . . . . . . . . . . .. 1182

unknown owners, assessor makes, for. . 1188

unorganized counties, in, made how. . . 1316

valuation made by assessor, except 1190, 1207

false, perjury . . . . . . . . . . . . . . . . . . . . . . . 1192

value, cash, to be at . . . . . . . . . . . . . . . . . . 1182

Listing.

agent, how to list . . . . . . . . . . . . . . . . . . . . . 1198

agent of nonresident owner of person

alty to make . . . . . . . . . . . . . . . . . . . . . . 11$!

liability for not making . . . . . . . . . . . . . 1183

refusing, assessor to make . . . . . .1183, 1210

April rst, listed to owner on . . . . . . . . . . . 1182

assessor, made by, minutes to contain 1210

bank stock, listed by cashier, etc . . . . . . 1184

listed to owner . . . . . . . . . . . . . . . . . . . . . 1184

owners, cashier to furnish names of. . 1184

blanks, commissioners provide . . . . . . .. 1179

county auditor to furnish assessors. . 1180

state auditor to send county audi

tor . . . . . . . . . . . . . . . . . . . . . . . . . . .. 104, 1179

commission merchant, in name of,when 1196

credits, certain bonds not included in . . 1194

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1194

corporations, oflicers to furnish list . . . 1182

date, listed to owner on what . . . . . . . . . 1182

elevators, grain therein, etc . . . . . . . . .. 1186

examination, owner refusing, pro

ceedings . . . . . . . . . . . . . . . . . . . . .1189, 1210

statement returned . . . . . . . . . . . . _ . . .. 1190

false, misdemeanor . . . . . . . . . . . . . . . . .. 7381

perjury . . . . . . . . . . . . . . . . . . . . . . . . . . .. 11%

heirs, listed to, when . . . . . . . . . . . . . . . .. 1198

instructions to assessor, commissioners

to give . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1179

lands, list of, auditor to furnish as

sessor . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1180

list made by whom . . . . . . . . . . . . . . . . . . . 1195

making false, perjury . . . . . . . . . . . . . . . 6970

owners to furnish assessor . . . . . . . . . .- 1182

owners refusing, assessor to

make . . . . . . . . . . . . . . . . . . . . . . . .1182, 1210

manufacturer defined . . . . . . . . . . . . . . . .. 1206

merchantdefined. 1205

name, to be in owner’s . . . . . . . . . . . . . . .. 1182

nonresident owner of persoualty, agent

to make . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1183
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notices for, commissioners provide . . . . 1179

oath to list, form . . . . . . . . . . . . . . . . . . . . . 1188

pensions not included in credits . . . . . . 1194

property, all except specific exemptions 1176

classes of, subject to . . . . . . . . . . . . . . .. 1178

classes under which made . . . . . . . . . . 1181

right of way, buildings on . . . . . . . . . . . . . 1187

time at which to be done . . . . . . . . . . . . .. 1182

Place of Listing.

nonresident personalty, where situated 1197

counties, personalty in two or more.. 1200

range stock of nonresident . . . . . . . . . .. 1202

resident, of . . . . . . . . . . . . . . . . . . . . . . . .. 1201

unorganized counties, in . . . . . . . . . . .. 1203

telephone property . . . . . . . . . . . . . . . . . .. 1199

Roll.

abstract made by county auditor. 1215

cities, how made . . . . . . . . . . . . . . . . . . . .. 2493

power of county board over . . . . . . . . . 2189

returned to city auditor when . . . . . . . 2185

returned to county auditor when. . . . 2189

corrections of, by treasurer . . . . . . . . . .. 1236

form and contents . . . . . . . . . . . . . . . . . . .. 1209

returned by township assessors

when . . . . . . . . . . . . . . . . . . . . . . . . .. 1190, 1209

village, made by assessor . . . . . . . . . . . . . 2374

Assessor.

assessment, false, agreeing to, misde

meanor . . . . . . . . . . . . . . . . . . . . . . . . .. T364

punishment . . . . . . . . . . . . . . . . . . . . . . .. 7366

city, appointed how. . . . . . . . . . . . . . . . . .. 2185

assessment, makes, for all purposes. . 2184

equalization, to give notice of . . . . . . . .. 1212

list, to demand of all owners . . . . . . . . .. 1182

made by, what minutes to contain. . 1210

makes, if owners refuse . . . . . . . . . . . .. 1182

nonresident, when to make for . . . . .. 1183

. unsworn, accepting, penalty . . . . . . . . 1329

notify owner of valuation fixed, to . . . . 1208

appear before board of equalization,

to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1208

oath, form, afiixed to roll . . . . . . . . . . . .. 1191

oaths, may administer . . . . . . . . . . . . . . .. 1188

statement of valuation of property in

school district, furnishes to whom. . . 724

township, governed by what law . . . . .. 2615

. valuation, false, perjury . . . . . . . . . . . . .. 1193

made by, except . . . . . . . . . . . . . . . .1190, 1207

value, fixes for unknown owners . . . . .. 1188

Section.
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Collection.

action authorized by whom . . . . . . . . . . . 1274

bidder, highest, defined on execution

sale . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1284

certificate issued to county, when. . . 1285

commenced by summons . . . . . . . . . . .. 1276

complaint, form of . . . . . . . . . . .. . . .. . . 1278

costs taxed how . . . . . . . . . . . . . . . . . . .. 1277

defenses, what not admissible . . . . . . . 1290

evidence, certificate of treasurer, as. . 1279

execution, directed to treasurer . 1283

judgment enforced by . . . . . . . . . . . . . 1283

sale, county to purchase at, when. . 1285

sale on, how made . . . . . . . . . . . . . . . . 1283

fees of treasurer on sale . . . . . . . . . . . . . 1287

included in, what taxes to be . . . . . . . 1274

interest on judgment . . . . . . . . . . . . . . . 1282

jury trial when . . . . . . . . . . . . . . . . . . . . . 1280

note of issue not required . . . . . . . . . . . 1280

notice of trial not required . . . . . .'. . . . 1280

parties to . . . . . . . . . . . . . . . . . . . . , _ . . . . 1275

payment after commencement dis

tributed how . . . . . . . . . . . . . . . . . . . .. 1281

preference on calendar.. . . . . . . . . . . . . 1230

practice in . . . . . . . . . . . . . . . . . . . .. 1280

summons, service of . . . . . . . . . . . . . . .. 1276

action to restrain, judgment for taxes

due . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1273

action to set aside, judgment for taxes

due . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1273

bank has lien on shares for taxes paid 1184

bank to retain, out of dividends . . . . . . . 1184

bank stock, bank to pay, for owners . . 1184

bankrupt stock, made how . . . . . . . . . . . . 1342

city funds, apportionment how made .. 2192

city, bridge, to be turned over . . . . . . .. 2500

county treasurer to make . . . . . . .2191, 2496

county treasurer to pay over monthly 2191

road, to be turned over quarterly. . . . 2499

delinquent, become, December 1st . . . . . 1238

compromise of, when . . . . . . . . . . . . . . . 1346

entered on tax list . . . . . . . . . . . . . . . . .. 1224

interest 12 per cent . . . . . . . . . . . . . . . . . 1238

penalty 3 per cent . . . . . . . . . . . . . . . . _, 1238

personal, treasurer liable for, when. . 1244

demand unnecessary . . . . . . . . . . . . . . . . .. 1237

discount, paid in 15 days after due, 1 per

cent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1238

paid in 30 days after due, 3-; per cent 1238

distress, by, account of sale to be ren

dered . . . . . . . . . . . . . . . . . . . . . . . . . .. 1240

fees for levy and sale . . . . . . . . . .1240, 1245
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distress, by, notice of sale . . . . . . . . . . .. 1240

October 1st, after.... .. 1237

posse, treasurer may summon . . . . . .. 1241

property taken by, held at expense of

owner . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1240

remove from county, owner about to 1237

resistance of treasurer, punishment 1241

sale, adjournment . . . . . . . . . . . . . . . . .. 1240

elevator, paid to county, where situ

ated . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1186

fines to county, treasurer collects . 1226

forfeitures to county, treasurer collects 1226

list, tax, entries made in, on payment

of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1231

mileage allowed treasurer . . . . . . . . . . .. 1245

money, treasurer pays over, when.... 1247

obstructing, misdemeanor . . . . . . . . . . . .. 7367

partners liable for firm taxes . . . . . . . . .. 1200

part payment must be of all classes of 1313

penalties to county, treasurer collects 1226

railroad property in unorganized coun

' ties, by state treasurer . . . . . . . . . . . .. 1334

receipts, false, delivery of, felony . . . . . . 1306

fraudulent, delivery of, felony . . . . . .. 1307

, show percentage for each fund, must 1221

receipts, other than tax, deposited with

auditor, when . . . . . . . . . . . . . . ..1233, 1.‘-309

duplicate, to be in . . . . . . . . . . . . . .1233, 1309

entry of, in cash book . . . . . . . . . . . . . . 1233

receipts, tax duplicate, county auditor’s

duty on receiving . . . . . . . . . . . . . . . . . 1229

embrace only one year’s, must . . . . .. 1230

filing -of one, with auditor required

. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1228, 1233

numbered consecutively, to be, for

each year . . . . . . . . . . . . . . . . . . . . . . .. 1230

series for each year kept distinct. . .. 1230

specifications required in . . . . . . . . . . . 1228

treasurer to give for . . . . . . . . . . . . . . . . 1228

record, no instrument admitted to,

without payment of . . . . . . . . . . . . . . . . 1325

removal of owner to~other county, how 1237

sale, bidder, highest, defined . . . . . . . . . 1257

bidder refusing to pay, action against 1258

refusing to pay, private sale . . . . . . . 1258

refusing to pay, resale . . . . . . . . . . . . 1258

certificate, account entered in sales

book . . . . . . . . . . . . . . . . . . . . . . . . . .. 1262

assignable, how . . . . . . . . . . . . . . . . .. 1261

canceled on issuance of deed . . . . .. 1271

evidence of what . . . . . . . . . . . . . . . . . 1261

fees of treasurer for . . . . . . . . . . . . . . 1262

form . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1261

Section.
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sale, certificate lost, bond required. . . . 1271

certificate, tracts, several may be in

cluded in . . . . . . . . . . . . . . . . . . . . . . .. 1262

homestead, other lands sold first . . . 1%’!

proceedings to ascertain . . . . . . . . . . 12 7

notice . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1255

fees for . . . . . . . . . . . . . . . . . . . . . . . . . . . 1255

private, of unsold lands . . . . . . . . . . . . . 1263

purchaser acquires lien . . . . . . . . . . . . . 1261

subsequent tax, may pay, when

. . . . . . . . . . . . . . . . . . . . . . . . . . 1261, 1288

real estate, of, when . . . . . . . . . . . . . . . . 1256

report of . . . . . . . . . . . . . . . . . . . . . . . . . .. 1259

evidence of what . . . . . . . . . . . . . . . . . . 1259

restitution, if wrongful . . . . . . . . . . . . . 1272

school lands, purchaser acquires what

rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . 207

school district, division ol‘, funds from

levy, paid to whom . . . . . . . . . . . . . . . . . 734

shortages, treasurer charged with .. . . 129

state, county commissioners’ report of,

semiannually . . . . . . . . . . . . . . . . . . .. 1251

county liable for, when . . . . . . . . . . . . . 1248

default of treasurer, county liable for 1249

penalties, state auditor may remit. . . 105

treasurer to make quarterly report of 12"}

treasurer to pay over quarterly . . . . . . 1252

state treasurer’s account with county

treasurer. . . . . . . . . . . . . . . . . . . . . . . . . . 12')-'3

treasurer, collector of taxes for all pur

poses . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1226

duty to collect . . . . . . . . . . . . . . . . . . . . . . 1225

uncollectible, treasurer released when 1243

treasurer to file list of, when . . . . . . . . 1243

unorganized counties, in, made

how . . . . . . . . . . . . . . . . . . . . . . . . . .1336, 1339

village, county treasurer makes when. . 2379

made by marshal . . . . . . . . . . . . . . . . . . . 76

marshal, powers of . . . . . . . . . . . . . . . . . . 2378

warrants, city, receivable for city. . .. . 1227

county, receivable for county, when 1227

road, applied on, how . . . . . . . . . . . . . . . 1312

state, receivable for general state. . . . 1227

Compromise.

delinquent, of, allowed when . . . . . . . .. 134:1

Deed.

action to impeach, on execution, limi~

tation. . .: . . . . . . . . . . . . . . . . . . . . . . . . .. 1259

action to set aside, judgment for tax

due . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1273

limitation . . . . . . . . . . . . . . . . . . . . . . . . .. 12¢?

payment of taxes a condition . . . . . . . . 1209
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distraint, failure to collect by, does not

invalidate . . . . . . . . . . . . . . . . . . . . . . . . .. 1270

efiect of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1267

evidence of what 1268

executed how . . . . . . . . . . . . . . . . . . ..1267, 1268

execution sale, on, when issued . . . .- . . . . 1286

form . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1268

irregularities do not invalidate . . . . . . .. 1270

time, when issued . . . . . . . . . . . . . . . . . . .. 1:267

Delinquent.

adjustment of, between counties and

state . . . . . . . . . . . . . . . . . . . . . . . . . . . 13474354

Equalization.

assessment, raised only on notice . . . . .. 1211

bankrupt stock, made how . . . . . . . .1341, 1342

city board, assessment increased only

on notice . . . . . . . . . . . . . . . . . . . . . . . . . 2187

constituted how . . . . . . . . . . . . . . .. 1211, 2186

duties and powers . . . . . . . .1211, 2187, 2188

meets when . . . . . . . . . . . . . . . . . . . . . . .. 1211

quorum . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1211

county board, assessment, wrongful

change of, misdemeanor . . . . . . . . .. 1330

complaints, hearing of . . . . . . . . . . . . .. 1214

constituted how . . . . . . . . . . . . - - - - - - -- 1213

meets when . . . . . . . . . . . . . . . . . . . . . . .. 1213

powers of . . . . . . . . . . . . . . . . . . . . . . 1213, 1214

property, adds only on notice . . . . . . .. 1214

nonresidents heard by county board. . . 1211

state board, constituted how . . . . . . . . . . 1216

equalizes county assessments . . . . . . . 1216

expenses paid . . . . . . . . . . . . . . . . . . . . .. 1327

levy, state, fixes rate of.. .. 1216

live stock classified . . . . . . . . . . . . . . . .. 1326

fixes value of . . . . . . . . . . . . . . . . . . . .. 1326

meets when . . . . . . . . . . . . . . . . . . . . . . .. 1216

rules governing . . . . . . . . . . . . . . . . . . . . . 1216

township board, duties . . . . . . . . . . . . . . . . 1211

meets when . . . . . . . . . . . . . . . . . . . . . . .. 1211

notice of meeting . . . . . . . . . . . . . . . . . . . 1212

quorum . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1211

supervisors constitute . . . . . . . . . . . . .. 1211

unorganized counties, in, made how. .. 1337

village board constituted how . . . . . . . .. 1211

duties . . . . . . . . . . . . . . . . . . . . . . 1211

meetswhen 1211

notice of meeting . . . . . . . . . . . . . . . . . .. 2375

quorum . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1211

Levy.

city, council make, when . . . . . . . . .2190, 2494

county auditor extends on list . . . . . . . 2190

Section.
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city, general fund, limit, 20 mills . . . . .. 2490

interest fund, for, limit, 12 mills. . .. 2487

misapplication, misdemeanor . . .. . 2487

made in specific amounts . . . . . . . . . . . 2190

provisions of law directory . . . . . . . . . . 2190

rate, city auditor transmits to audi

tor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1246

school purposes, limit, 20 mills .. . . . 2489

sinking fund, for, limit, 4 mills. . .. . 2488

misapplication, misdemeanor . . .. . 2488

tax list, how made . . . . . . . . . . . . . . . . . . 2495

transmitted to county auditor . . . . . . . 2494

cities, etc., in, county board, to make

when . . . . . . . . . . . . . . ._. . . . . . . . . . . . . . . 1343

county, additional, limit, 2 mills . . . . .. 1217

bridge, limit, 2 mills . . . . . . . . . . . . . . .. 1217

extraordinary, limit,-2 mills . . . . . . . . . 1914

ordinary, limit, 6 mills . . . . . . . . . . . .. 1217

road, limit, 2 mills . . . . . . . . . ._ . . . . . . . . 1217

sinking fund, rate of. . . . ._ . . . . . . . 1217

time of making . . . . . . . . . . . . . . . . . . ..: 1219

county commissioners to make for cities,

towns and villages, when .. .. .. . I343

gophers, for destruction of, 2 mills. . .. 1344

list, tax, correction of, by treasurer. . . . 1236

delay in delivering does not affect tax 1223

delinquent, treasurer to enter on du

plicate . . . . . . . . . . . . . . . . . . . . . . . . . . . 1224

duplicate, auditor makes in . . . . . . . . . 1221

duplicate delivered to treasurer .. .. . 1223

indorsed how . . . . . . . . . . . . . . . . . . . . . .. 1223

informalities in, do not affect tax .. . 1223

school district tax, auditor to extend

on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 723

town, for, auditor furnishes town

clerk . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1222

village, made how . . . . . . . . . . . . . . . . .. 2376

warrant to be affixed . . . . . . . . . . . . . . .. 1223

poll tax, county. $1.50 . . . . . . . . . . . . . . . . 1217

railroads, unorganized counties, in, by

state auditor . . . . . . . . . . . . . . . . . . . .. _ 1334

school district, adjusters make, if no

board, limit 20 mills . . . . . . . . . . . .725, 735

arbitrators make, on division of . . . .. 732

counties, in two, made how . . . . . . . . . 721

county auditor, by, 2 mills . . . . . . .722, 735

division, limit, 15 mills . . . .. .. .. . .733, 735

general, limit, 30 mills . . . . . . . . . . . .721, 735

judgment, to pay, limit, 20 mills. .723, 735

made how . . . . . . . . . . . . . . . . . . . . . . . . . . 721

notice of, form . . . . . . . . . . . . . . . . . . . . . . 721

poll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 722

rate, school district clerk ‘transmits

to auditor . . . . . . . . . . . . . . . . . . . . . . .. 1246
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state, county commissioners make,when 1220

general, limit, 4 mills. ..-..1217, 1218, 1220

state auditor makes, when . . . . . . . . . . 1218

transmits rate to county auditor

when . . . . . . . . . . . . . . . . . . . . . . . . . . 1218

state board fixes rate .. 1216

town, general fund, limit, 20 mills. .. . . 2490

interest fund, for, limit, 12 mills . . .. 2487

misapplication, misdemeanor . . . . .. 2487

school purposes, limit, 20 mills. . .735, 2489

sinking fund, for, limit, 4 mills . . . . . 2488

misapplication, misdemeanor 2488

township, bonds, for . . . . . . . . . . . . . . . . .. 2659

clerk to certify, to county auditor

_ when . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2641

made how . . . . . . . . . . . . . . . . . . . . . . . . .. 2640

rate, township clerk transmits to

auditor . . . . . . . . . . . . . . . . . . . . . . . . . . 1246

unorganized counties, in, list prepared

and kept, how . . . . . . . . . . . . . . . . . . .. 1338

railroads, by state auditor . . . . . . . . .. 1334

villages, board determines amount of

when .. .. 2-373

general fund, limit, 20 mills . . . . . . . . . 2490

interest fund, for, limit, 12 mills . . .. 2487

misapplication, misdemeanor . . . . .. 2487

rate, village clerk transmits to audi

tor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1246

school purposes, limit, 20 mills. .735. 2489

sinking fund, for, limit, 4 mills . . . . .. 2488

misapplication, misdemeanor 2488

Miscellaneous Provisions.

lien between vendor and purchaser,

Dec. 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1239

lien on real estate perpetual. .. .. .. 1239

personal tax, for . . . . . . . . . . . . . . . . . . .. 1239

live stock classified and valued by state

board . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1326

misconduct of ofiicers forfeits salary . . . 1308

oflicer, misconduct of, forfeits salary . . 1308

I railroads, gross earnings suspends di

rect . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1335

redemption, amount required to be

paid on . . . . . . . . . . . . . . . . . . . . ..1264, 1283

interest on . . . . . . . . . . . . . . . . . . . . .1264, 1283

. partial, how made . . . . . . . . . . . . . . . . . . 1266

time for making . . . . . . . . . . . . . . . .1264, 1283

undivided interest, of, how made . . . . 1265

state, delinquent, adjustment of with

counties. . .-. . . . . . . . . . . . . . . . . . . . 1347-1354

treasurer, account with state treasurer 1253
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treasurer, accounts and pays to state

on demand . . . . . . . . . . . . . . . . . . . . .. 1252

accounts quarterly to state . . . . . . . .. 1252

apportionment of funds, makes

monthly . . . . . . . . . . . . . . . . . . . . . . . .. 1234

collects what........... . 1226

distribution of funds, makes monthly 1234

fines to county, collects . . . . . . . . . . . . . 1226

forfeitures to county, collects . . . . . .. 1226

funds, disburses quarterly . . . . . . . . . . 1321

pays over money to proper authority

when . . . . . . . . . . . . . . . . . . . . . . . . . . . 1247

pays over to state semiannually 1252, 1294

penalties to county, collects . . . . . . . . . 1226

penalty for treasurer’s failure to ac

count and pay over to state. . . . . . . 1:52

receipts, to make out in case of sale. . 1261

redemption, enters memorandum of. . 1264

money, holds for purchaser . . . . . . . 1234

receipt to give on . . . . . . . . . . . . . . . . . 1%}-1

receipt not given, proceedings. . . . . 1264

reports, quarterly, to make . . . . . . . . . . 1250

shortages in collection, charged with 1%?

settlement with state, failure to make,

penalty . . . . . . . . . . . . . . . . . . . . . . . . . . 1295

state funds remitted by, how . . . . . .. 1294

warrant register balanced annually,

to be . . . . . . . . . . . . . . . . . . . . . . . . . . . 1302

failure to balance, penalty . . . . . . .. 13).‘!

keep, to . . . . . . . . . . . . . . . . . . . . . . . . . 1299

warrants, marks “redeemed” when. . L311

paid, delivered to auditor when. . . . 1233

redeemed, interest to be noted on. . 1310

vendor and purchaser, tax, lien as to,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1239

warrants, interest to be noted on . . . . . 1310

“redeemed,” marked when . . . . . . . . . . 1311

"road, received in part for taxes, in

dorsement . . . . . . . . . . . . . . . . . . . . . .. 1312

TEACHERS.

certificates, applicants for, examined

by county superintendents . . . . . . .. 740

county, fees for examination . . . . . . . . 743

requisites of . . . . . . . . . . . . . . . . . . . . . . 741

fees charged for professional or nor

mal . . . . . . . . . . . . . . . . . . . . . . . . . . . .. T39

grades established how . . . . . . . . . . . . . 741

normal, qualifications requisite . . . . .. 738

proceedings to revoke . . . . . . . . . . . . . . . 745

professional, qualifications requisite 737

revocation for failure -to give certain

instruction . . . . . . . . . . . . . . . . . . . . . .. 648
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certificates revoked by county super- election, interfering with by . . . . . . . . .. 6880

intendent when . . . . . . . . . . . . . . . . . . .. 744 electors, meeting, preventing by, mis

compensation, none allowed when . . . . . 747 demeanor . . . . . . . . . . . . . . . . . . . . . . . . 6875

contracts to teach void if not qualified 742 voting, preventing by, penalty . . . . .. 6877

institutes, attendance at, required . . . . . 751 extortion, inducing fear constituting.. 7474

fund for, how raised and kept - . . . . . . 646 same by letter. . .; . . . . . . . . . . . . . . . . . . 7478

rules for holding prescribed by super- libel, to publish, misdemeanor . . . . . . . . 7154

intendent of public instruction. . . . 628 partner may not obtain advantage by 4380

superintendent of public instruction

to attend and assist at . . . . . . . . . . . . (‘>34

permits for teaching, when may be

granted . . . . . . . . . . . . . . . . . . . . . . .. . 741

pupils, suspension for cause. . . 752

qualifications as to age, etc . . . . . . . . . . . 742

required . . . . . . . . . . . . . . . . . . . . . . . . . . . 695

register, to keep . . . . . . . . . . . . . . . . . . . . .. 748

relatives of board not eligible . . . . . . . . . 859

report . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 748 3

salaries, how graded . . . . . . . . . . . . . . . .. 695

term of school, notice of commencing,

given by . . . . . . . . . . . . . . . . . . . . . . . . . .. 746

TELEGRAPH.

dispatch, disclosing, misdemeanor. .. . . 7584

secreting, misdemeanor . . . . . . . . . . . . . 7585

lines, injuring, misdemeanor . . . . . . . . .. 7553

unlawful interference with . . . . . . . . .. 7656

(See Carriers of Messages.)

TENANT.

adverse proceedings, to give notice of 4087

attornment of, unnecessary . . . . . . . . . .. 3543

fixtures, may remove when . . . . . . . . . . .. 3492

notice of re-entry to .. 3349

rights . . . .- . . . . . . . . . . . . . . . . . . . . . . .3364, 3365

will, at, estate terminated by notice

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3346-3348

(See Hiring of Real Property.)

TENDER.

(See Obligations, Ojfer of Perfomnance.)

TEXAS OR CHEROKEE CATTLE.

damages, proof necessary to recover. . . 1591

defense to action for, what not . . . . . 1591

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1593

importing or owning, damages for. . . . . 1591

penalty for . . . . . . . . . . . . . . . . . . . . . . . . . 1589

persons liable for . . . . . . . . . . . . . . . . . .. 1590

unlawful when . . . . . . . . . . . . . . . . . . . . . 1588

spreading disease, proceedings when . . 1592

THINGS IN ACTION.

(See Propert'_1/, Personal.)

religious act, preventing by, misde

meanor 6851

belief, compelling by, misdemeanor. . 6850

trustees, may not obtain advantage by 4264

T!-IRES!-lER'S LIENS.

4 (See Liens.)

TICKETS. g

passenger, acceptance, assent to what 4231

requisites on Missouri River . . . . . . . . 7538

requisites of steamboat . . . . . . . . . . . . . .. 7537

TIMBER.

‘damages for injuries to, treble . . . . . . . . 5008

injuring, etc, punishment for . . . . . . . . .. 7570

school lands, on, destruction prohibited 225

TIME.

computation, exclude first, include last

day . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5150

contract, of essence of, when . . . . . .3806, 3916

enlargement of, power of court. . .5298, 5722

pleadings, criminal action, alleged how 8043

void act not confirmed by . . . . . . . . . . . . . 5101

TITLE.

action, of, to be stated in complaint. . . 5266

affidavit, of, not required . . . . . . . . . . . .. 5737

embezzlement, appropriation under

claim of, defense . . . . . . . . . . . . . . . . . . . 7469

lien does not transfer . . . . . . . . . . . . . . . . . 4683

litigated, cannot be, in justice court. . . 6671

loan for exchange transfers . . . . . . . . . .. 4055

loan for use, not transfer of . . . . . . . . . . . 4042

personalty, passes when on sale . . . . .. 3552

passes when on executory agreement

for sale . . . . . . . . . . . . . . . . . . . . . . . . .. 3553

sale by agent transfers, when . . . . . .. 3554

sale, warranty of . . . . . . . . . . . . . . . . . . . 3972

purchasing, grantor not in possession,

misdemeanor . . . . . . . . . . , . . . . . . .7002, 7003

sale on execution passes what. . . .5538, 5550

reversal of judgment does not defeat

_ purchaser’s .; . . . . . . . . . . . . . . . . . . .. 555.‘

transfer vests what . . . . . . . . .3528, 3545, 3547

will passes, when . . . . . . . . . . . . . . . . . . . . . 3725
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owned by whom . . . . . . . . . . . . . . . . . . . . . . 3488

TOLL GATE.

injury to, felony . . . . . . . . . . . . . . . . . . . 7551

punishment . . . . . . , . . . . . . . . . . . . . . . _ . 3081

TOLL HOUSE.

injury to, felony . . . . . . . . . . . . . . . . . . . . .. 7551

TOWNS.

cities, may become, when . . . . . . . . . . . 2338

elections, inspector of, appointed by

president of board, when. . . . . . . 483
inspector, board chooses, if A president

disqualified . . . . . . . . . . . . . . . . . . . . 483

president of board appoints, when 483

fire departments, insurance tax for 2462—2466

indebtedness, limit of. ._ . . . . . . . . . . . . . . 2492

inspector of elections, board chooses, if

president disqualified . . . . . . . . . . . . . . . 483

name changed how . . . . . . . . . . . . . . 2443-2448

organization of, under general law. . . . . 2401

president of board appoints inspector of

elections when . . . . . . . . . . . . . . . . . .. 483

inspector of elections . . . . . . . . . . . . . . . 483

streets and alleys, vacating and locat

ing . . . . . . . . . . . . . . . . . . . . . . . . . . . .2454—2458

wards changed how . . . . . . . . . . . . . .2449—2453

waterworks and fire apparatus, author

ity to provide . . . . . . . . . . . . . . . . . 2459-2461

TOWNSHIPS.

accounts, action on . . . . . . . . . . . . . . . . . .. 2629

stated and audited, how.. .-. . . . . . . .. 2626

unverified, penalty for auditing. . .. . 2630

verified, must be . . . . . . . . . . . . . . . . . . .. 2627

verified, need not be . . . . . . . . . . . . . . .. 2628

actions in corporate name . . . . . . . . . . . . . 2539

assessors, blanks, to provide at town

ship expense . . . . . . . . . . . . . . . . . . . . . . 308

bond filed where . . . . . . . . . . . . . . . . . . .. 2572

county auditor appoints when _ . . . . .. 2580

governed how . . . . . . . . . . . . . . . . . . . . .. 2615

board of auditors, meetings . . . . . . . . . . .. 2617

report accounts audited and allowed 2619

read at township meeting . . . . . . . .. 2620

supervisors to audit accounts . . . . . . . 2616

treasurer’s accounts, audit when. . . . 2618

board of health composed how . . . . . . .. 2581

hospital may be provided by . . . . . . .. 2590

nuisance abated by . . . . . . . . . . . 2584-2587

proceedings for abatement .. . .2586, 2587

warrant to issue for abatement of. . 2587

orders, public notice of . . . . . . . . . . . .. 2583

refusal to obey, penalty - . - . . . . . . . . 2584
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board of health, powers.... .. . . .. 2582

quarantine of infected person. . . 2588, 2589

bonds issued when and how. . . 2657

soldatpar.. . . . . . . . . . . . . . . . . . . . . . .. 2658

taxlevyfor . . . . . . . . . . . . . . . . .bonds, refunding, cancellation of .. .. .. 2664

denominations and form of . . . . . . . . . . 2661

issuance determined how . . . . . . . . . . . . 2661

issued when . . . . . . . . . . . . . . . . . . . . . . . . 26(1)

payment . . . . . . . . . . . . . . . . . . . . . . . . . . . 2664

record to be kept . . . . . . . . . . . . . . . . . . . %&

taxes to pay principal and interest . . ‘I563

by-laws, clerk to post where . . . . . . . . . . 2562

take effect when and how . . . . . . . . . . . %l

calaboose, convicted persons confined

in . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2(3)

notice to be given . . . . . . . . . . . . . . . . . . $79

provided, may be . . . . . . . . . . . . . . . . . . . 2678

charges, what are . . . . . . . . . . . . . . . . . . .. H339

clerk, blanks, to provide at township

expense . . . . . . . . . . . . . . . . . . . . . . . . . . 308

bond . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2605

deputy, appointment of . . . . . . . . . . . . . 2603

jurors, to record names of, and send

clerk of court . . . . . . . . . . . . . . . . . .447. 448

levy, notifies county auditor of . . . . . . 2641

oath . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ‘£7083

ofiicers, to require to qualify . . . . . . . . 347

powers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 260%

record of funds kept . . . . . . . . . . . . . . . . 1970

records and accounts, keeps . . . . . . . . 2604

road lists, delinquent, report of . . . . . 1141

returned to auditor when . . . . . .~. . . 1141

constables, blanks, to provide at town

ship expense . . . . . . . . . . . . . . . . . . . . . $3

oath and bond . . . . . . . . . . . . . . . . . . . . . . 2571

powers . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2677

corporate powers . . . . . . . . . . . . . . . 2537- %39

debts, limit of . . . . . . . . . . . . . . . . . . . . . . .. Zfifi

division of, allowed when . . . . . . . _ , , _ .. 951-B

apportionment of assets . . . . . . . . . . . . .

liabilities . . . . . . . . . . . . . . . . . . . . . . .. iii;

commissioners make, on petition . . . . 2534

election for . . . . . . . . . . . . . . . . . . . . . . . ._ %E';

petition for, notice of hearing . . . . . .. $3-1

elections, ballot, what to. contain . . . . . . 25.52

canvass of votes . . . . . . . . . . . . . . . . . . .. %55

“manner of . . . . . ..' . . . . . . . . . . . . . . . .. 2" ‘

district, each constitutes . . . . . . . . . . . .

notice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . _ -3559

polllist........................ ...*2.553

polls, opening and closing . . . . . . . . . . . 954s

result to be announced . . . . . . . . . . . . . 2557
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elections, special, when may be called 2560 oflicers, elected, what to be . . . . . . . . . .. 2541

guide posts, character of . . . . . . . . . . . . . 2649 ‘ eligible, who . . . . . . . . . . . . . . . . . . . . . . . 2563

erection and maintenance of . . . . . . .. 2646 names transmitted to clerk of district

forfeiture for failure to furnish. .. . 2650 court . . . . . . . . . . . . . . . . . . . . . . . 2605-2608

penaltyfornonerectionandmaintem Y 2564

ance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2648 1 penalty for failure to take . . . . . . . .. 2574

record . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2648 7 powers and duties . . . . . . . . . . . . . .2602—2615

report to annual meeting . . . . . . . . . . . 2647 qualifications . . _ . . . . . . . . . . . . . . . 2563-2576

highways, contract system adopted qualify, failure to, effect of . . . . . . . .. 2573

how . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2669 i records, to deliver to successor .. ,... 2644

contract system for . . . . . . . . . . . . . . . . . 2668 disposition of, in case of death . . . . 2645

funds for, kept and paid out how . . . 2671 ; resignations accepted how . . . . . . . . . . 2577

supervision over . . . . . . . . . . . . . . . . . . . . 2668 ‘ successor demands records when. . . . 2642

tax collection of . . . . . . . . . . . . . . . . . . . 2672 term . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2576

levy for, rate of. .. . . .. .. .. .. . . .. . . 2670 i vacancies in appointing board filled

irrigation, election for . . . . . . . . . . . . . . .. 26651 how . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2579

petition for . . . . . . . . . . . . . . . . . . . . . . . .. 2665‘, filled how . . . . . . . . . . . . . . . . . . . . .. 2578

tax for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2666 , records to successor . . . . . . . . . . ._. . . 2643

maximum levy for . . . . . . . . . . . . . . .. 2667 i organization, boundaries, county com

justice of the peace, blanks, to provide ‘ missioners determine . . . . . . . . . . . .. 2526

at township expense. . , . . . . . . . . . . . 308 boundaries remain as now established,

bond . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2566 until. . . . . . . . . . . . . . . . . . . . . . . . . . .. 2532

certificate to ofiicial acts of . . . . . . . . . 2567 1 fractional. effected how . . . . . . . . . . . .. 2527

jurisdiction . . . . . . . . . . . . . . . . . . . . . . . 2568 fragment may be attached how . . . . . . 2527

oath . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2566 Y meeting, first . . . . . . . . . . . . . . . . . . . . . . . 2529

proceedings before . . . . . . . . . . . . . . . . . . 2569 ; name . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2528

judgments, payment of . . . . . . . . . . . . . .. 2637 county auditor transmits, to state

unpaid, proceedings . . . . . . . . . . . . . . .. 2638 auditor . . . . . . . . . . . . . . . . . . . . . . .. 2530

levy, clerk to notify county auditor state auditor alters, when . . . . . . . . . 2531

when . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2641 petition for . . . . . . . . . . . . . . . . . . . . . . . .. 2526

made how . . . . . . . . . . . . . . . . . . . . . . . . .. 2640 pounds discontinued how . . . . . . . . . . . .. 2653

meetings, annual, when held . _ , _ . . . . .. ‘Z510 located how . . . . . . . . . . . . . . . . . . . . . . .. 2652

bfillvts» illdgefl deP°Bit - - - - - - - - - - - - -- 2554 pound masters, acceptance of ofiice. . .. 2575

conduct - - - - - - - - - - - - - - - - - - ' - - - - - - -- 2546 fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2654

m°‘_1e"at°"i duty ' ' ' ' ' ' ' ' ' ' ‘ ' ' ' proceeds of sales, disposition of .. . . . 2655

' ' ' ' ' ' ' ' ' ' ' ' ' sales by . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2654
PO . ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' _- powers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2537

proceedings to be filed . . . . . . . . . . . . .. 2508 l_ _ I W

speciahheld when _ _ ‘ _ _ _ _ _ _ _ _ _ _ _ _ _ __ 2543 ;nite(l . . . . . . .038

notice .......................... .. 2,-">43 P“ ‘° P “°°°' "° °"‘ °“‘9““ ° “ 3"‘

voting unlawfully at _ . _ _ _ _ _ _ _ _ _ _ _ _ __ 6868 nual meeting . . . . . . . . . . . . . . . . . . . . . . .. 2651

oficers, assessor, compensation . . . . . . . 2623 ma? michinery’ sale’ lease or purchase 2673

blanks, to provide at mwnship ex_ o . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . _

pense . . . . . . . . . . . . . . . . . . . . . . . . . . .. 308 '°"d °'"“°" acceptance of °mc°' to

. . . . file . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2575
bonds, appropriation for filing . . . . .. 348 _ _ _

certificate of oath filed where . . . . . . . 2565 su_‘ts'_ co)"-_t mi“ partmon lands “ hen 2636

clerk compensation _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ 2624 Jurisdiction in . . . . . . . . . . . . . . . . . . . . . . 2634

jmfors no post notice of apporfiom name of township, to be in . . . . . . . . .. 2632

ment of ...................... .. 446 i>r<w_e@<1ins1=in,--- ------------- -- 2631

compensation increased or reduced service on wh°m - - - - - - - - - -_- - - - - - - - - - 2633

how . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2625 trespass, recovery in . . . . . . . . . . . . . . .. 2635

contracts, not to be interested in. . .. 2674 supervisors, accounts, audit . . . . . . . . .. 2595

elected how . . . . . . . . . . . . . . . . . . . . . . .. 2551 i actions, to prosecute and defend .. . . 2600

1695



INDEX.

Section. S¢¢f|'o11,

TOWNSHIPS.—C0ntinued. TOWNSITES.—C0ntinued.

supervisors, blanks, to provide at town< deeds to be given when . . . . . . . . . . . . . . . 2515

ship expense . . . . . . . . . . . . . . . . . . . . . 308 entry, expenses of, paid how . . . . _ , _ _ _ _ -2503

bonds of township oflicers, approve. . 2594 fee raised how . . . . . . . . . . . . . . . . . . . . . . 2505

business transacted . . . . . . . . . . . . . . . .. 2593 notice of . . . . . . . . . . . . . . . . . . . . . . . . . .. 2509

personswhomaymake . . . . . . . . . . . .. 2504

drains, to keep open . . . . . . . . . . . . . . .. 1462 transferred to claimant how . . . . . . .. 2507

elections, inspector of, chairman ap- unclaimed lands, appraisal . . . . . . . . . . .. 2518

points when . . . . . . . . . . . . . . . . . . .. 483 conveyance . . . . . . . . . . . . . . . . . . . . . . .. 2516

chairman is . . . . . . . . . . . . . . . . . . . . .. 483 private sale . . . . . . . . . . . . . . . . . . . . . . .. 2520

examine records.of ofiicers . . . . . . . .. 307 proceeds of sale . . . . . . . . . . . . . . . . . . .. 25-_>'-,2

highway tax list, to send overseer . . . 1124 public sale . . . . . . . . . . . . . . . . . . . . . . . . . 2519

jurors, make selection of . . . . . . . . . .. 447 purchaser pays for deed . . . . . . . . . . . . 2521

labor, highway, make estimate of... 1121 sale . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2311'

meetings . . . . . . . . . . . . . . . . . . . . . . . . . .. 2591 surplusaftersale................... 25-23

adjourned and special . . . . . . . . . . . . . 2596 property, how disposed of . . . . . . . . . . . 2506

held where . . . . . . . . . . . . . . . . . . . . . .. 2592

noxious weeds, obtain judgment for TRADE'MARKS'

destructionof . . . . . . . . . . . . . . . . . .. 1685 “fixing.defifled----------------~---- 73123-'3

2593 appropriatedforwhat . . . . . . . . . . . . . . .. 348,3

powers and duties _ _ _ _ _ _ _ _ _ _ _ _ _ 259112501 counterfeiting . . . . . . . . . . . . . . . . . . . . . . . . 7256

qugfum _ _ _ _ _ _ , _ _ , , , _ , _ . _ _ _ _ _ _ _ _ _ _ _ _ d€fiflCd . . . . . . . ._ . . . . . . . . . . . . . . . . . . . . . . - T261

road duties . . . . . . . . . . . . . . . . , . . . . . . . . 1114 dies, keeping 1'/0 ‘~‘011ntP!'fPit - - - - - - - - - - - 7357

labor list, prepare . . . . . . . . . . . . . . .. 1122 °w"¢1'5hiP» Subject °f - - - - - - ~ - - - - - - - - - - 3257

tax, to levy _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1122 subjects of ownership . . . . . . . . . . . . . . . . 3483

streets, town or village, to improve, Warranty implied from . . . . . . . . . . . . . . . . 3979

when . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2599 Wfoflgfill aPPY°P1'i='=i°11 Of - - - - - - --7959-7965

treasurer, accounts kept by . . . . . . . . . . . 2610 TRANSFERS

blanks’ to provide at township ex_ acknowledgments of (See that title )

pense . . . . . . . . . . . . . . . . . . . . . . . . . . . . 308 ’ ' _ ' _

,.,. . . . . . , . . . . . . . . . . . . . . . . . . . . . . ..3073—3“o93

:;:’t‘;1:::'_11:11:::::1:::::"::::::_:3% actionnotabatedby ................ ..sz;4

forfeitures received by justices, to bank, Stock ' ' ' ' ' ' ' ' ' ' ' ‘ ‘ ' ' ' ' ' ' ' ' ' ' ' ‘ ' ' 3235

collect . . . . . . . . . . . . . . . . . . . . . . . . . .. 5793 consmeratlon unnecessary to vohmtary 3509

moneys’ draws from county I _ . _ ' _ _ __ 2611 corporate stock, made how . . . . . . . . . .. 2876

neglect of duties, penalty . . . . . . . . . . . 2613 de2(:Ses1dents’ of ' ' ' ' ' ' ' ' ' ' ' ' ’ ' ' ' ' ' ' '

orders not issued, until bond filed. . . 346 ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' '

pays when . . . . . . . . . . . . . . . . . . . . . . . .. 2621 fmudulmt’ adlufiiged’ ,n0t solely for _ _

statement of receipts and diBbm_se_ I want of consideration . . . . . . . . . . ..

ments . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2612 intent’ quesnon of fact when ' ' ' ' ' ' ' 505°

warrant book kept by . . . . . . . . . . . . . . - 2614 mtg,“ to _ defraud creditors’ made

warrants, payment and indorsement w1th’l:;1d' 'f" ' ‘ ' ' ' ' ' ' ' 5062

by ............................. .. 2614 Perm“ _» 0 » "1 0" C use 0 _

voters, challenge to . . . . . . . . . . . . . . . . . . . 2550 P0299590“ presumed ' ' ' ' ' ‘ ' ' ' ' ' ' ' ' “O53

qualifications _ _ _ _ _ ' _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2549 future interests pass by . . . . . . . . . . . . . . 3298

warrants, payment and indorsement . . 2614 g""m‘9'b°nefit taken’ though ‘mnamed 3530

delivery, absolute, must be . . . . . . . . . 3517

TOWNSITES. constructive, when deemed made. . 3520

claims, awarded, notice of . . . . . . . . . . .. 2510 escrow, in . . . . . . . . . . . . . . . . . . . . . . .. 351$

conflicting, adjusted how . . . . . _ _ . _ , _ 2512 presumed at date . . . . . . . . . . . . . . . . . 3516

expenses oi, determined how. . .. .. .. 2508 effect, take, only on delivery . . . . . . . . 3315

paid how . . . . . . . . . . . . . . . . . . . . . . . . . 2514 redelivery does not retransfer . . . . . . . 3319

extent of . . . . . . . . . . . . . . . . . . . . . . . . . . . .513 grants, interpretation of, contracts,

statement of, to be recorded . . . . . . . . 2511 same as . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3521

1696



INDEX .

Section. Sectiom

TRANSFERS-— C'01lii1W¢d- TRANSFERS.—_—Continued.

gmntsv inl-°1'PT°t3ti°" °[- fee» Words 1"!" unlawful, intent to defraud, made with 3599

necessary to. . . 3527 intent In deg-mud, does not avoid,

former Part Prevails - - - - - - - - - - - - - - -- 3595 when . . . . . . . . . . . . . . . . . . . . . . . .. 3600

8"mt°1'1 fiflainstv when - - - - - - - - - - - - - - 3524 vests actual title . . . . . . . . . . . . . . . . . . . . . 3528

limitation . . . . . . . . . . . . . . - . . . . . . . . . .. 3522 vohlntary, consideration unne/cessa,.y_ _ 3509

Tecitalfii \'9@°\1l'99 T0 - - - - - - - - - - - - - - - - - 3523 executed contract, is . . .. . . .. .. .. . . . 3509

“Without issue,” dfifinfid - - - - - - - - - - - 3526 written, classified . . . . . . . . . . . . . . . . . . .. 3514

"‘",§Z;eZ§'§".' .‘T°.‘.‘*.’T'.‘f‘.’ .‘.’T‘.’?"T’TT7 3541 Tssssos

flttofflment 01' tenant unnecessary - ~ 3543 conspiracy to commit . . . . . . . . . . . . . . . . . 7038

‘3°Tl9l\19i\'e 383-inst W110!!! - - - - - - - - -- -' 3540 death, time of execution . . . . . . . . . . . . . . 7077

¢0I1diti°11~ 011, take 959% when - - - - - 3546 defined, punishment . . . . . . . . . . . . . . . . . . 7043

covenants implied from word “grant” 3539 misprision of treason defined . . . . . . . . . 7044

esssmsnts, psss and crests -------- -. -@138 punishment ...................... .. 7044

fss simple title presumed ---------- -- 3545 petit, abolished ..................... .. 7056

fOl‘lI) - - . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3537 pgfdgn, legiglatul-5 may’ or cQmmute_ _ 8432

highway, lime T/0 - - - - - - -- - ~ -- -- - - - - - - 3542 witnesses, number of required . . . . . . .. 8193

proof of execution . . . . . . . . . . . . . . . . . 3536 TREASURER‘

reconveyance after defeat by con» _ _ _

dition . . . . . . . . . . . . . . . . . . . . . . . . . .. 3548 my, (Sss Cliws-) - - - - - - - - - - - - - - - - - - - -

seal of gran“), unnecessary _ _ _ _ _ _ _ __ 3536 county, (See County Treasurer.) . . . . ..

valid pro tanto . . . . . . . . . . . . . . . . . . . .. 35-11 ante’ (See Slate Treasurer‘) - - - - - - - - - -

incident, of, does not transfer thing. . . . 3529 TREES

made how . . . . . . . . . . . . . . . . . . . . . . . . .. 3513 injuring, punishment for . _ _ _ _ _ _ ‘ _ . _ _ . _ 7570

P°'5°n"l p'°P°'t7* agent’ by’ hue __ fruit, injuring, punishment for . . . . . . . . 7574

passes . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3004 owners’ who are _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 76, 3377

executory agreement, by, title passes

when 3553 TRE5PASS

8135, (See that 11716-) - - - ~ - - - - - - -3555-3562 action for, administrators and executors

5hiP9 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- -3550 may maintain . . . . . . . . . . . . . . . . . . . . .. 6469

title passes when . . . . . . . . . . . . . . . . . . . . 3552 I gchogl lands, upon, action for, pen.

trusts, interests in. how msds ----- -- 3550 alty ........................... ..229, 230

‘;‘i2Z‘.‘.’Zi‘Z’2‘I.‘I§,.f£“.‘i,f§‘£;‘.§’T‘?iii:::::Ji11 Ziéi Tsssssss or ANIMALS»

property, devise, effect of on . . . . . . . . . . 3668 action for . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1557

husband or wife abandoned, by, binds commenced when . . . . . . . . . . . . . . . . . . . . . 1562

both . . . . . . . . . . . . . . . . . . . . . . . . . .. 2774 custody, until damages paid . . . . . . . . . . 6156

manner . . . . . . . . . . . . . . . . . . . . . . . . .. 2773 damages by . . . . . . . . . . . . . . . . . . . . . . . . .. 1556

set aside when . . . . . . . . . . . . . . . . . . .. 2775 lien upon animals . . . . . . . . . . . . . . . . . . 1557

subject to, what is . . . . . . . . . . . . . . . . . . 3510 exemptions, none but absolute . . . . . . . . 6153

property, real, corporations, by, how judgment, costs collected how . . . . . . . .. 1559

made . . . . . . . . . . . . . . . . . . . . . . . .3532, 3533 court, of, final when . . . . . . . . . . . , , . , _ 1561

corporations, by, legalizing former.. 3534 exemptions, none . . . . . . . . . . . . . . . . . .. 1562

made how only . . . . - - - - - - - - - - - - . . - -- 3531 lien on animals . . . . . . . . . . . . . . . . . . . . 6157

recording, (See that title.) . . . . . . . .3563-3572 notice of damages before action . . . . . 6155

re-entry, right of, not transferable . . . . 3512 owner defined . . . . . . . . . . . . . . . . . . . . . . . . 6154

revocation, realty, grant subsequently liability . . . . . . . . . . . . . . . . . . . . . . ..1555, 6153

made, when.................... . 3601 unkn0wn,se1-viceon . . . . . . . . . . ..1558,6158

realty, power of, deemed executed possession taken, misdemeanor, when 1560

when . . . . . . . . . . . . . . . . . . . . . . . . . .. 3602 ' sale of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6159

purchaser, rights protected . . . . . .. 3603 surplus, disposition of . . . . . . . . . . . . . . .. 6159

thing, of, transfers incident. . . .. .. . . .. 3529 trial . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6157

(107) 1697



INDEX.

Seclion.

TRIALS.

Civil Actions.

l
case reached on calendar, either'party I

l
may proceed . . . . . . . . . . . . . . . . . . . .. 5423

moved for trial by whom . . . . . . . . . . .. 5422

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5419

findings of fact, preparing . . . . . . . .54-51-5453 |

instructions to jury, exceptions to 5432, 5433 1

jury, taken by, on retirement . . . . . . . . 5433 ‘

oral, when . . . . . . . . . . . . . . . . . . . . . . .. 5433

requests for . . . . . . . . . . . . . . . . . . . . .. 5432‘

submission to counsel . . . . . . . . . . . . .. 5432

writing, to be in . . . . . . . . . . . . . . . . . . . . 5432 l

issues on calendar, how disposed of. . . 5422

jury, admonitions to . . . . . . . . . . . . . . . . .. 5435

challenge for cause, grounds of. 5428

challenges classified . . . . . . . . . . . . . . .. 5427

number to each side . . . . . . . . . . . . . . 5427trial of . . . . . . . . . . . . . . . . . . . . . . . . . .. 5429;

deliberations . . . . . . . . . . . . . . . . . . . . . .. 5437 I

discharged by final adjournment. . . . 5441

instruction to, further . . . . . . - . . . . . .. 5438

names deposited in trial jury box . . . . 5425

drawn by clerk . . . . . . . . . . . . . . . . . .. 5426

oath . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5430

papers, what may take . . . . . . . . . . . . . 5436

polling made how . . . . . . . . . . . . . . . . .. 5442

recovery, amount of, find when . . .. . 5446

sick juror discharged . . . . . . . . . . . . . .. 5439

waived how . . . . . . . . . . . . . . . . . . . . . . . . 5449 :

new, (See that title.) . . . . . . . . . . . . .5471—5478 '

note of issue, contents . . . . . . . . . . . . . . . . 5422 I

notice of, only one need be served. . .. . 5422

time for serving . . . . . . . . . . . . . . . . . . . . 5422

order of proceedings on . . . . . . . . . . . . . . 5431

place of, cases, all other not enumerated 5243

change by court for what causes. . . . 5244

demand for, made when . . . . . . . . . . 5244

made on defendant’s demand .. . . . 5244

transfer of papers after . . . . . . . . . .. 5245

foreclosure of mortgage of real prop

erty .- . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5241

forfeiture imposed by statute . . . . . . . 5242

insurance on property, for recovery

of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5241

partition of real property . . . . . . . . . . . 5241

penalty imposed by statute .. .. . 5242

personal property distrained, for re

covery of . . . . . . . . . . . . . . . . . . . . . . . . . 5241

public ofiicer, action against . . . . . . .. 5242

real property or interest in, for re

covery of . . . . . . . . . . . . . . . . . . . . . . . . . 5241

tried where commenced,unless change

demanded . . . . . . . . . . . . . . . . . . . . . . . . 5244

Section .

1 TRIALS.—Civil Actions.——(,'0ntinue¢l.

pleadings, furnished to court . . . . . . . .. 5424

postponement, costs allowed when . . . . 5588

referees, by, (See Reference.) . .. . .5455-5461

separate, when permitted . . . . . . . . . . . . . 5423

verdict, claim and delivery, in . . . . . . . 5447

5444

entries to be made by clerk . . . . . . . . . 5448

general, defined . . . . . . . . . . . . . . . . . . .. 5444

informal, corrected . . . . . . . . . . . . . . . . . 5443

prevented, new trial . . . . . . . . . . . . . . .. 5440

received how . . . . . . . . . . . . . . . . . . . . . .. 5442

sealed, authorized when . . . . . . . . . . . . 5441

special, defined . . . . . . . . . . . . . . . . . . . .. 5444

directed when . . . . . . . . . . . . . . . . . . . . 5445

prepared how . . . . . . . . . . . . . . . . . . .. 5445

view by jury . . . . . . . . . . . ., . . . . . . . . . . . . . 54-.34

Criminal Actions.

accused, disposition of, on adjournment 7955

acquittal of charge, bar when . . . . . . . . . 8219

insanity, for, procedure . . . . . . . . . . . . . 8255

arguments restricted . . . . . . . . . . . . . . . . . 8184

charging the jury . . . . . . . . . . . . . . ..8176~8179

charge, exceptions before given . . . . . . . 8179

conviction, bar when and how . . . . . . .. 8219

doubt as to degree of crime . . . . . . . . . 8186

defendant acquitted, discharged when 8253

acquitted, one or more, may be . . . . . . SIBS

convicted, one or more, may be . . . . . . 8058

' convicted, procedure . . . . . . . . . . . . . . .. 8254

discharged to testify when . . . . . .8188, 8189

discharged to testify, an acquittal. . . 8190

held to another county, discharged

when . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8205

held for trial in another county, pro~

ceedings . . . . . . . . . . . . . . . . . . . . . . . .. 8203

presence required at, when . . . . . . . . . . 8125

question of sanity tried how . . . . . . . . 8399

sane, trial to proceed . . . . . . . . . . . . . . 8402

demurrer, open court, must be made in 8090

overruled, proceedings . . . . . . . . . . . . . . 8008

sustained, proceedings . . . . . .:..8096, S097

time of hearing . . . . . . . . . . . . . . . . . . . . . 8093

instructions, oral . . . . . . . . . . . . . . . . . . . . . 8178

issue of fact arises when . . . . . . . . . . . . 8123

jurisdiction, want of, appearing, jury

discharged . . . . . . . . . . . . . . . . . . . . . . . . . 8201

jury, court may advise acquittal when 8208

determine law and fact how . . . . . . . . . 8183

determine law and fact in libel . . . . . . 8182

disagreeing, discharged when . . . . . .. 8227

discharged, disposition of defendant 8202

no crime shown, procedure . . . . . . .. 820'.‘

_fi_ a Vi __ _-*_r_
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Section.

TR1ALS.~Criminal Actions.—C0ntz'n

ued.

jury, verdict prevented, cause retried

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . SW8

order of, may be changed when . . . . . . . 8180

plea of guilty, defendant must make in

person . . . . . . . . . . . . . . . . . . . . . . . . . . . 8102

withdrawn when . . . . . . . . . . . . . . . . . .. 8103

postponement . . . . . . . . . . . . . . . . . . . . . . . . 8141

presence of defendant . . . . . . . . . . . . . . .. 8125

procedure, order of . . . . . . . . . . . . . . . . . .. 8175

twenty-four jurors not appearing. . . . 8135

punishment, evidence regarding, how

taken . . . . . . . . . . . . . . . . . . . . . . . . . . 8292, 8293

questions of law, court decides . . . . . . .. 8181

reasonable doubt, defendant acquitted 8185

sanity of defendant, how question

tried . . . . . . . . . . . . . . . . . . . . . . . . .8400, 8401

separate, defendants may have. . .. . 8187

several defendants, part convicted, pro

cedure . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8245

suspended, continued on old charge. . . 8200

time to be given to prepare . . . . . . . . . . . 8126

witnesses examined in presence of ac

cused . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7960

(See Court, Just1'ces’.)

TRUSTEE.

appropriation, fraudulent, embezzle

ment............... .7462

embezzlement, guilty of, when . . . . . .. 7464

TRUSTS.

General Provisions.

beneficiary defined . . . . . . . . . . . . . . . . . .. 4257

classified . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4254

constructive, relation created how. 4258

creation, manner of, as to beneficiary 4260

manner of, trustee, as to . . . . . . . . . .. 4261

trustor, as to . . . . . . . . . . . . . . . . . . . .. 4260

involuntary, defined . . . . . . . . . . . . . . . . .. 4256

purposes for which created. . .. . .. . . . . 4259

resulting, cannot prejudice innocent

purchaser............ ..third persons, involuntary trustees,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4276

inisapplication by trustee does not

prejudice, when . . . . . . . . . . . . . . . . . . 4277

transfer of interest in . . . . . . . . . . . . . . .. 3550

trustees, acts declared a fraud on bene

ficiary . . . . . . . . . . . . . . . . . . . . . . . . . .. 4270

adverse interest, must disclose . . . . . . 4269

trust, may not undertake ._ . . . . . . . . 4268

costs in actions, liable for, when .. .. 5591

Section.

TRUSTS.—General Provisions. — Con

tinued. _

trustees, cotrustees, liability for wrong

ful acts of . . . . . . . . . . . . . . . . . . . . . . . . 4275

defined . . . . - . - - - - - - . . . . . . . . . . . . . . . . 4257

express trusts, of, as parties to ac

tions . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5223

good faith to beneficiary . . . . . . . . . . . . 4264

influence, may not use for advantage 4267

involuntary, by fraud, etc . . . . . . . . . . . 4263

wrongful detention, by . . . . . . . . . .. 4262

mingling property, liability . . . . . . . . . 4272

person deemed, when . . . . . . . . . . . . . .. 4258

presumption as to transactions with

beneficiary . . . . . . . . . . . . . . . . . . . . . . . 4271

profit, cannot make out of property. . 4265

removal on acquiring adverse interest 4269

transactions in which he has adverse

interest forbidden when . . . . . . . . .. 4266

transferee of, involuntary . . . . . . . . . .. 4276

use of property, unauthorized. lia

bility . . . . . . . . . . . . . . . . . . . . . . . . . . 4274

unlawful, liability . . . . . . . . . . . . . . .. 4273

wrongful acts of cotrustees, liability 4275

trustor defined . . . . . . . . . . . . . . . . . . . , __ 4257

voluntary, defined .. ,. 4255

As to Real Property.

alienation, suspension, defined . . . . . . .. 3335

author may prescribe to whom estate

shall belong . . . . . . . . . . . . . . . . . . . . . . .. 3395

authorized, what are . . . . . . . . . . . . . . . . . 3380

beneficiaries’ interest, restraining dis

posal . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3398

take no estate in valid . . . . . . . . . . . . . . 3394

created how only . . . . . . . . . . . . . . . . . . . . . 3385

devise valid as power in, when . . . . . . .. 3389

estate conveyed by grant subject to... . $396

remains in author, if not embraced in 3397

grant of, absolute in favor of creditors,

etc., when . . . . . . . . . . . . . . . . . . . . . . ,. .. 3399

implied by law, not prohibited . . . . . . .. 3384

prejudice innocent purchaser, cannot 3387

invalid unless created how . . . . . . . . . . .. 3385

valid as power in trust when . . . . . . .. 3391

legal estate, who deemed to have 3381

presumed in whose favor . . . . . . . . . . . . .. 3386

purposes for which created . . . . . . . . . . . 3388

surplus subject to creditor’s claims

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3390

termination of . . . . . . . . . . . . . . . . . . . . . . . . 3401

transfer of estate by trustees void when 3400

trust estate divested when . . . . . . . . . . .. 3381

divested, when not . . . . . . . . . . . . . . . . . 3382
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Section.

TRUSTS.—As to Real Property.—Con

tinued.

valid as power, passes property . . . . . . . . 3393

vests whole estate in trustees .. .. . . . . . .3394

For the Benefit of Third Persons.

beneficiary may enforce, when . . . . . . .. 4279

created by mutual consent of whom. . . 4279

declaration of trust, declarations, prior,

deemed part of . . . . . . . . . . . . . . . . . . . 4282

object expressed in . . . . . . . . . . . . . . . . . 4281

defined . . . . . . . . . . . . . . . . . . . . . . . , . . . . . .. 4278

extinguished by what . . . . . . . . - . . . . . . . . 4295

object, where expressed . . . . . . . . . . . . . . 4281

revocation permitted when, how . . . . .. 4296

survive as to cotrustees . . . . . . . . . . . . . . . 4301

trustees, all must act, if several . . . . . . . 4290

agents, general, for trust property... 4289

authority . . . . . . . . . . . . . . . . . . . . . . . . .. 4289

care, must use ordinary . . . . . . . . . . . .. 4284

claims purchased, cannot enforce . . . 4288

compensation . . . . . . . . . . . . . . . . . . . . .. 4293

court appoints, when . . . . . . . . . . . . . .. 4302

directions of trustor, must follow,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4283

discharged by what . . . . . . . . . . . . . . .. 4298

expenditures. unlawful. repaid when 4292

expenses, entitled to payment of 4292

investment, failure to make, liability 4287

investment of trust money . . . . . . . . . . 4286

involuntary, through their fault,

rights .......................... .. 4294

oflice vacated by what . . . . . . . . . . . . .. 4297

powers, discretionary, controlled how 4291

removal by court . . . . . . . . . . . . . . . . . . . 4299

successor, appointment, duties as to 4285

vacancies, court fills, when . . . . - - - - - 4300

trustor is court, when . . . . . . . . . . . . . . 4280 V

rnusrs, POOLS AND COMBINA- I

Section.

UNDUE INFLUENCE.

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3851

thing gained by, held in trust . . . . . . . . . 4263

wills, effect on . . . . . . . . . . . . . . . . . . . . . . . 3641

UNITED STATES.

defined as used in code of civil pro~

cedure............ .5152

lands, rights of settlers on. . . . . . . . . . . . 5919

prisoners, compensation to sherifi for

keeping . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8636

UNIVERSITY OF NORTH DAKOTA.

accounting ioflicer . . . .‘ . . . . . . . . . . . . . .309, 313

accounts, method of keeping, (See State

Institutions.) . . . . . . . . . . . . . . . . . . . .309-321

board of trustees, appointment . . . . . . . . 877

compensation . . . . . . . . . . . . . . . . . . . . . . 891

expend funds . . . . . . . . . . . . . . . . . . . . .. 882

government of, in . . . . . . . . . . . . . . . . _ _ 876

meetings . . . , . . . . . . . . . . . . . . . . . . . . . . . 879

limited . . . . . . . . . . . . . . . . . . . . . . . . . . . 880

powers . . . . . . . . . . . . . . . . . . . . . . - - - - -373, 331

reports to governor . . . . . . . . . . . . . . . . . 883

rulesiand by-laws . . . . . . . . . . . . . . . . . . . 892

vacancies . . . . . . . . . . . . . . . . . . . . . . . . . .. 877

courses of instruction . . . . . . . . . . . . . .886, 887

departments . . . . . . . . . . . . . . . . . . . . . _ . . . 885

geological survey, duties of board as

to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .898-902

extent of . . . . . . . . . . . . . . . . . . . . . . . . . . . 899

map of state to be prepared . . . . . . . . . 902

professor of geology, state geologist. . 904

specimens, collection . . . . . . . . . . . . . . . 901

statistics, tabulation . . . . . . . . . . . . . . . . 900

government of . . . . . . . . . . . . . . . . . . . . . . . . 88

graduates entitled to certificate to

889'1-1QN5_ teach . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

corporation, ofiicers of, violating law 1"" fllffliflhfld t0»b}' Becretafy 0‘ Bml’-9 394

against . . . . . . . . . . . . . . . . . . . . . . . . . .. 7483 location . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 875

grain, etc., among dealers in, etc. 7480, 7481 1 objects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 885

punishment for forming . . . . . . . . . . . . . . . 7482 I president, powers . . . . . . . . . . . . . . . . . . . .. 884

TUITION FUND, . salary of faculty fixed by board . . . . .. 893

(See Stage Tuition F-,md_) i state arms loaned to . . . . . . . . . . . . . . .896, $7

UMp1RE_ _ students, who may become . . . . . . . . . . .. gig

bribe receiving nnninnlnent _ _ _ _ _ _ _ _ __ 6933 1» treasurer . . . . . . . . . . . . . . . . . . _ . . . . . . . . .. .

gifts,’accepting,’ misdemeanor . . . . . . . . . 6939 t“m°n fees ~ - - ' - ' ' - - - - - - - - - - - ' ' ' ' - - - - - 890

::::;:::::':5;:::*;:":*::" ~~~~~~~~~~~ 1' 2% 1, . . . . . . . . . . . . . . . . . 1

UNDER-1-AK1NG_ _‘ Zrrgestdof persons attending . . . . . . . . . .. 713,490‘

filed wl1cre...... 5736: ene ' ' ' ' ‘ ‘ ‘ ' ' ' ' - ' ' ' ' ' ' ‘ ' ' ' ' ' ' ‘ ' ' ' -"7 '

insurance company may be sole surety - misdemeanor . . . . . . . . . . . . . . . . . . . . . . . .. T344

on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3115 order to disperse . . . . . . . . . . . . . . . . . . . . . 7789
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Scclion.

UNORGANIZED COUNTY.

assessments in, (See Taxes.)

ferry license in, obtained how . . . . . . . . . 1170

judgment against ‘realty in, filed where 54

record of instruments in. . . . . . . . 3569

USES AND TRUSTS.

(See Trusts as to Real Property, .3‘380

3401.)

USURY.

building associations, premiums of, not 3208

defined . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4064

payments of, may be recovered . . . . . . -. . 4066

penalty for . . . . . . . . . . . . . . . . . . . . . . . . . .. 4066

railway corporations cannot plead, as

defense . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2962

VACANCIES IN OFFICE.

(See Ojfice.)

VALUABLE CONSIDERATION.

defined . . . . . . . . . . . . . . .' . . . . . . . . . . . . . . . . 5130

VALUE. .

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5130

VARIANCE.

arson, immaterial, in proof . . . . . . . . . .. 7388

failure of proof deemed, when . . . . .-. . . 5295

immaterial, pleadings amended with

out costs . . . . . . . . . . . . . . . . . . . . . . . . . .. 5294

‘material, deemed, when ...- . . . . . . . . . .. 5293

pleadings amended on terms . . . . . . .. 5293

Venus. '

(See Courts, Juslices’, Trials and Place

of Trial.)

VERDICT. .

Civil Actions.

claim and delivery . . . . . . . . . . . . . . . . . . .. 5447

classified . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5444

correcting . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5443

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5131

entries made by clerk . . . . . . . . . . . . . . .. 5448

excepted to, deemed . . . . . . . . . . . . . . . . .. 5463

general, defined . . . . . . . . . . . . . . . . . . . .. 5444

received how . . . . . . . . . . . . . . . . . . . . . . . .. 5442

sealed, when authorized . . . . . . . . . . . . .. 5441

special, defined . . . . . . . . . . . . . . . . . . . . . . 5444

general, controlled by . . . . . . . . . . . . . . . 5445

jury directed to find, when . . . . . . . . . 5445

prepared how . . . . . . . . . . . . . . . . . .. 5445

vacated on court’s motion when . . . . . . . 5475

Section.

VERDICT.—Cont1'11ued.

Criminal Actions.

classes of . . . . . . . . . . . . . . . . . . . . . . . . . .. 8233

contents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8235

defendant's presence required in felony 8231

not required in misdemeanor . . . . . . .. 8231

form, oral or written . . . . . . . . . . . . . . . . . . 8234

general, form of . . . . ..; . . . . . . . . . . . . . .. 8235

general or special, when . . . . . . . . . . . . .. 8233

informal, court’s duty . . . . . . . . . . . . . . .. 8249

procedure . . . . . . . . . . . . . . . . . . . . . . . . . 8250

judgment entered according to . . . . . . . . 7074

preparation of . . . . . . . . . . . . . . . . . . . . . . .. 8234

prevented, action retried when. . . . . . . 8228

punishment in, reduced by court, when 8247

reconsideration by jury, when . . . . . . . . . 8248

recorded by clerk . . . . . . . . . . . . . . . . . . . .. 8252

return, c0urt’s duty on . . . . . . . . . . . . . . . . 8246

returned into court when . . . . . . . . . . . . . 8230

special, argument on . . . . . . . . . . . . . . . .. 8239

entered how........ 8237

judgment on . . . . . . . . . . . . . . . . . . . . . .. 8240

new trial ordered when . . . . . . . . . . . . . 8241

requisites . . . . . . . . . . . . . . . . . . . . . . . . . . 8233

written, required to be . . . . . . . . . . . .. 8236

VESSEL.

bill of lading, issuing fraudulently 7540

defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7719

destruction of, willful, generally . . . . . . - 7495

willful, by officer . . . . . . . . . . . . . . . . . . . 7494

fitting out with intent to destroy . . . . . . 7496

gambling on board of . . . . . . . . . . . . . . . . - 7244

keeping for . . . . . . . . . . . . . . . . . . . . . . . . . 7237

master of, acts prohibited . . . . . . . . . . . . . 7293

overloading, killing by, manslaughter,

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7089

overloading passenger vessel . . . . . . . . . . 7252

VETERINARY EXAMINERS.

board, appointment of . . . . . . . . . . . . . . .. 1616

certificates, fees for registering . . . . . . . 1619

issue when . . . . . . . . . . . . . . . . . . . . . . . . . 1617

recorded where . . . . . . . . . . . . . . . . . . . .. 1622

examinations by . . . . . . . . . . . . . . . . . .. 1621

meetings . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1617

office,term........ 1616

organization 1617

permits to practice, fees . . . . . . . . . . . . . . 1618

issue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1618

practicing veterinary medicine, misde

meanor, when . . . . . . . . . . . . . . . . . . . . . . 1620

records . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1617

registration fee, disposition of . . . . . . . . 1619

1701



INDEX.

Section.

VETERINARY EXAMINERS.—Con~

iinued. '

services gratuitous . . . . . . . . . . . . . . . . . .. 1623

veterinarians, license entitles to expert

fees, when . . . . . . . . . . . . . . . . . . . . . .. 1624

qualifications . . . . . . . . . . . . . . . . . . . .. 1615

registration . . . . . . . . . . . . . . . . . . . . . . .. 1615

VETERINARY REGULATIONS.

animals, burial of infected . . . . . . . . . . 1601

infected, killed when . . . . . . . . . . . . . . . 1601

seizure of, fees . . . . . . . . . . . . . . . . . . . . . 1599

transit, in, law applicable to . . . . . . .. 1604

attorney general, duty of . . . . . . . . . . . .. 1608

certificate of health . . . . . . . . . - . - - . - - -- 1603

district veterinarian, bonds . . . . . . . . . .. 1605

compensation . . . . . . . . . . . . . . . . . . . . .. 1605

epidemic diseases, give notice of.... 1601

obstructing, penalty for . . . . . . . . . . ..~1603

powers and duties . . . . . . . . . . . . . . . . . . 1598

report . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1602

districts defined . . . . . . . . . . . . . . . . . . . . ,. 1596

division of state . . . . . . . . . . . . . . . . . . . . . . 1595

epidemic diseases, notice of . . . . . . . . . . . 1601

fines collected, where paid . . . . . . . . . . .. 1607

owners of diseased stock, duties . . . . .. 1604

quarantine, board orders . . . . . . . . . . . . .. 1600

selection of places of . . . . . . . . . . . . . . . . 1606

sheep inspectors, compensation ap

proved by whom . . . . . . . . . . . . . . . . . . .. 1611

state's attorney, duty . . . . . . . . . . . . . . .. 1608

(See State Veterinarian.)

VILLAGES.

accounts against, audited and num

bered . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2368

payment of _ . . . . . . . . . . . . . . . . . . . . . . . . 2369

annexation of territory, proceedings

for . . . . . . . . . . . . . . . . . . . . . . . . . . . .2396, Z397

appropriation, how made and used. . .. 2367

assessments, local improvements, col

lectible when . . . . . . . . . . . . . . . . . . . .. 2382

costs, what included in . . . . . . . . . . . . , 2383

delinquency, penalty . . . . . . . . . . . . . . .. Z382

lien . . . . . . . . . . . . . . . . . . . . . . . . . 2381

board of trustees, corporate body . . . . . . 2363

inspectors of elections, how chosen if

president disqualified . . . . . . . . . . . . . 483

jurisdiction over public grounds. . .. 2366

jurors, select . . . . . . . . . . . . . . . . . . . . . .. -147

oficers, examine records . . . . . . . . . . .. 307

powers . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2365

president appoints inspector of elec

tions when . . . . . . . . . . . . . . . . . . . . . . . 483

Section.

VILLAGES.——C0ntz'nued.

board of trustees, president, inspector

of elections . . . . . . . . . . . . . . .. - . . . . . 483

vacancies how filled . . . . . . . . . . . . . . . . 2361

cities, mode of becoming . . . . . . . . . . . . . 2338

cIer_k, blanks, to provide at village ex~

pense . . . . . . . . . . . . . . . . . . . . . . . . . . .. 308

duties of . . . . . . . . . . . . . . . . . . . . . . . . . .. 2387

jurors, duty in selection of .. . . .. .447, 448

notice of apportionment of, to post 446
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inspectors, duty . . . . . . . . . . . . . . . . . . .. Z359

polls open when . . . . . . . . . . . . . . . . . . . . 2356
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words taken in ordinary sense . . . . . . . 3691

law governing, if not made in state. . .. 3652

legacies, abatement, rules governing.. 3724

annuity defined . . . . . . . . . . . . . . . . . . . . 3719

duewhen............... .3730

resort for payment . . . . . . . . . . . . . . . . 3719

classified . . . . . . . . . . . . . . . . . . . . . . . . . . . 3719

demonstrative, defined . . . . . . . . . . . . . . 719

resort for payment . . . . . . . . . _ . . . . . . 3719

due when . . . . . . . . . . . . . . . . . . . . . . . . .. 3730

general . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3719

interest after due . . . . . . . . . . . . . . . . . . . . 731

legatees for life, duties of . . . . . . . . . . . 3727

preferred, named . . . . . . . . . . . . . . . . . . . 3723

residuary, defined . . . . . . . . . . . . . . . . . . 3719

resort for payment, order of . . . . . . . . . 3722

specific, defined . . . . . . . . . . . . . . . . . . .. . 719

resort for payment . . . . . . . . . . . . . .. 3719

sale of devised property when . . .. . 3725

view of death, in, satisfied before . . . 3729

legatee, liability of.... . . 3739

liability for failure to deliver . . . . . . . . .. 6284

lost, proof, special requisites of . . . . . .. 6298

married woman may make . . . . . . . . . . .. 3640

Section.

WILLS.— Continued.

mutual, valid, revoked how . . . . . . . . . .. 3645

nuncupative, requisites . . . . . . . . . . . . . .. 36-14

requisites, what not . . . . . . . . . . . . . . .. 3649

olographic, defined . . . . . . . . . . . . . . . . . . . 3647

persons authorized to make . . . . . . . . . . . 3639

persons of unsound mind may make,

‘when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2708

persons who can take under . . . . . .3643, 3706

persons who cannot take under . . . . . . . 3682

property, after acquired, passes by. . .. 3683

devise, efiect of incumbrance on . . .. 3669

efiectof saleon 3668

embraced in power to devise, passes. . 3697

subject of . . . . . . . . . . . . . . . . . . . . . . . . .. 3642

revocation, classified . . . . . . . . . . . . . . . . . 3659

duplicate wills,-of . . . . . . . . . . . . . . . . .. 3662

instrument expressing intent is . . . . . . 3671

issue, leaving unprovided for, by . . .. 3665

mode of . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3659

partial, defined.... 3661

revives former, when not . . . . . . . . . . . . 3664

revokes codicils . . . . . . . . . . . . . . . . . . . . . . 7:2

subsequent, when . . . . . . . . . . . . . .. 3663

total, defined . . . . . . . . . . . . . . . . . . . . . . . 3661

undue influence, effect on . . . . . . . . . . . 3641

validity determined by law where

made . . . . . . . . . . . . . . . . . . . . . . . . . . 3654

depends on compliance with law. . . 3653

wife, leaving unprovided for, by. . . . . 3666

woman’s marriage is . . . . . . . . . . . . . . . . 3667

sale of property devised or bequeathed

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3725

signature of testator by another . . . . . . 3650

succession, taking by, advancements

defeat, when . . . . . . . . . . . . . . . . . . . .. 3676

child omitted in will . . . . . . . . . . . . . . . . 3674

unprovided for in will . . . . . . . . . . . . . 3673

shares, assignment of . . . . . . . . . . . . . . . 3675

undue influence, effect on . . . . . . . . . . . .. 3641

validity depends on compliance with

law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3653

governed by what law . . . . . . . . . . . . . . 3738

witnesses, devise to, valid when .. .. . . 3680

devise to, void when . . . . . . . . . . . . . . . . 3679

gift to, valid when . . . . . . . . . . . . . . . . . . 3680

void when . . . . . . . . . . . . . . . . . . . . . . . . 79

incompetency does not avoid, when. . 3681

signature, etc . . . . . . . . . . . . . . . . . . . . .. 3650

WITNESSES.

Civil Actions. '

attendance, commissioners of railroads

may require . . . . - . . . . . . . . . . . . . . . .. 3042

commissioners of railroads, failure in, _

penalty . . . . . . . . . . . . . . . . . . . . . . . . .. 3043
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Section. i _ get-;,'o,,_

WITNESSES.— Civil Actions. — Con» 1 WITNESSES. ~ Criminal Actions. -

tinued. Continued. g

attendance, county, out of, not com- subpmna, disobeying . . . . . . . . . . . . . . . . . 8370

pelled . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5658 ,‘ undertaking forfeited when . . . . . . . . . . . 8372

fees, payment of, condition precedent‘ l required when. . . . . . . . . . . .'. . . . . . . . . . 7972

to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5659 security subsequently required . . . . . . 7976

preventing, contemplated witness . . . 6983 1 WQLVEs_

preventing, subpoenaed witness .. .. . 6982 ,; killing, (gee Bountim)

bribing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6984 wQMAN_

deceiving, punishment . . . . . . . . . . . . . . .. 6979', d 1 .
exempt froiu service of process when. . 5662 1 efi ement’ Intent to compel ' ' ' ' ' ' ' ' " Z164

_ 1 abor, hours for . . . . . . . . . . . . . . . . . . . . . . 1666

fees, advance, may demand in . . . . . . .. 5659 . .
_ F marriage, compelling . . . . . . . . . . . . . . . .. 7163

daily, may demand . . . . . . . . . . . . . . . . . 0663 intent to compel 7164

generally ' ' ' ' ' ' ' ' ‘ ' ' ' ' ' ' ' ' ' ‘ ' "2097’ 2098 prostitution, inveigling.to.house for.‘ 7165

railroad commissioners, before . . . . -- 3064 (See Husband and Wife and Ma,_ried

husband cannot be, against wife when. . 5603 W'0,,,_en_)

legislative assembly, neglect to attend ' WOODS

before . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6932 firing’ misdemeanor’ when _ _ _ _ _ _ _ _ _ _ __ 7314
°*th of - - ' ' - ' ' ' ' ' ' ' ' ' - - - - - - - - ' ' ' ' ' ' ' ' ' 5664 ‘V firing negligently, punishment . . . . . . . . 7315

officers of common carriers, attendance WOOL MARKET
required . . . . . . . . . . . . . . . . . . . . . . . . . .. 3038‘ established howul _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ 1808

P“-l“'7' disqualifies person as ' ' ' ' ' ' ' ' ' 6977 ‘ expenses of commissioners . . . . . . . . . . .. 1811

Pe"5°n5' who may be’ generally ' - -- 5653? proclamation of . . . . . . . . . . . . . . . . . . . . . .. 1809

P'l5°n°" how examined ' ' ' ' ' ' ' ' - -5660* 5661 property released from liens. . \. . . . . .. 1810

wife cannot be, against husband when 5633 f WORDS

Criminal A¢lil°115- construction of, in pleading . . . . . . . . . . . 8045

attends-"W 01" °f 9011!"? wmpelled 1 statutory, not strictly pursued in plead

when . . . . . . . . . . . . . . . . . . . . . . . . . . . . ing,,..........-...----.............SO46

bail for appearance required when. . . .. 7972 WORKS OF AR-1-_

b°“nd Over when ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ‘ ' ' ' ' 6973 injuring, etc., misdemeanor . . . . . . . . . . . 7586

defendant, expenses of, paid by county WORKS OF LITERATURE

when ' ' ‘Q ' ' ‘ ' ' ' ' ' ‘_ ‘ ' '_ ' ' ' ' ' ' ' ‘ ‘ ' ‘ " 8408 destroying, punishment for . . . . . . . . . . . 7587

expenses oi, how paid, if poor ..8367, 8368 WRECK

testify, may, in his own behalf . . . . . . 8191 . '
. _ detention of, unlawful .~ . . . . . . . . . . . . . .. 7270

testify, not compelled to, against [amen of O‘X15 74,

himself . . . . . . . . . . . . . . . . . . . . . . . .. 7751 marksyon ‘3ef_“;i'n‘; """"""""" " 7225‘;

deposition, attendance enforced for, bl. _ ’. ' ‘ ' 7 ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' '
how _ _ _ _ _ _ _ _ _ _ _ _ _ _ O _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 8381 o llZ€'I'd.llll1g . . . . . . . . . . . . . . . . . . . . . . . . 7268

penitentiary, in, taken how . . . . . . . .. 8384 WRITlNG- |__

grand jury, before, oath . . . . . . . . . . . . .. 8012 defined - - - - - - - - - - ~ - - - - - - - - - - - ~ ' - - - - - - - “23

imprisoned, attendance procured by l-°"ge"Y» defined as t° ' ' - - - - - ' ' - - - - - - - - 7443

state how . . . . . . . . . . . . . . . . . . . . . . . . .. 8373, genuineness, exhibit for admission of 5643

names of, indorsed on indictment. . . . . 8034 not admitted, costs . . . . . . . . . . . . . . . . . 5643

indorsed on information . . . . . . . . . . . . 7985 includes what in criminal procedure. . . 8506

perjury, summary commitment for .. . . 6972 inspection of, order permitting . . . . . . .. 5644'

privilege, entitled to, when not. . .6891, T014 penalty for refusing . . . . . . . . . . . . . . . . . 5644

forcible entry, none in . . . . . . . . . . . . .. 7359 WRONGS.

gambling, none in . . . . . . . . . . . . . . . . . . 7236 indemnity for, valid when . . . . . . . . . . . . . 4617

trusts, prosecutions against, none in 7484 void when . . . . . . . . . . . . . . . . . . . . .4616, 4617

$¢c|1fity' cQmmit|1]ent fgf fefugal to Il1lIlOl', etc., lliIbl8fO1‘ . . . . . . . . . . . - . . . . . .

give . . . . . . . . . . . . . . . . . . . . . . . . .7975, 7977 personal relation, olfenses against are. . 2718

married woman . . . . . . . . . . . . . . . . . . . . . 7974 YEAR, -

minor ---------------------------- .- T974 defined ............................. .. 5132

required . . . . . . . . . . . . . . . . . . . . . . . . . . - 7973 fiscal, defined . . . . . . . . . . . . . . . . . . . . . 302, 5144
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