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REVISED CODES

OF THE

TERRITORY OF DAKOTA.

CODE OF CIVIL PROCEDURE.

An Act to Establish a Code of Civil Procedure for Dakota Territory.

GENERAL DEFINITIONS AND DIVISIONS.

§ 1. Title and parts of act. Be it enacted by the Legisla-
tive Assembly of the Territory of Dakota: This act shall be known as
the Code of Civil Procedure of the Territory of Dakota, and is di-
vided into three parts, as follows: -

Parr 1. Of Courts of Justice,

Parr 2. Of Civil Actions.

Parr 3. Of Special Proceedings of a le Nature.

Wait, Code, 8; Harst. Pr. 1.

§ 2. Not retroactive. No part of it is retroactive unless ex-
pressly so declared.
Harst. Pr. 3.

§ 3. Code excludes common law. The rule of the com-
mon law that statutes in derogation thereof are to be strictly con-
strued, has no application to this Code. The Code establishes the
law of this terrifory, respecting the subjects to which it relates, and
. its provisions and all proceedings under it are to be liberally con-
strued with a view to effect its objects and to promote justice.

Wait, Code, 467; Harst. Pr. 4.

v.1l-1 (03]
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PARTIES TO OIVIL ACTIONS. 17

charged thereby; but this section shall not alter the effect of any pay-
ment of principal or interest.
‘Wait, Code, 110; Harst. Pr. 360; Chadwick v. Cornish, 1 N. W. Rep. 55.

CHAPTER VII.

PARTIES TO CIVIL ACTIONS.

§ 74. Party in interest. Every action must be prosecuted
in the name of the real party in interest, except as otherwise pro-
vided in section seventy-six; but this section shall not be deemed to au-
thorize the assignment of a thing in action not arising out of con-
tract. But an action may be maintained by a grantee of land in the
name of a grantor, when the grant or grants are void by reason of
the actual possession of a person claiming under a title adverse to
that of the grantor at the time of the delivery of the grant, and the
plaintiff shall be allowed to prove the facts to bring the case within
this provision.

‘Wait, Code, 111; Harst, Pr. 367.

Receiver may suein his official name. Secs. 223,373. Successors, intestate
or by will. Secs. 85, 86,677; Wilson v. Bumnstead, (Neb.) 10 N. W. Rep. 411;
Phinny v. Warren, 1 N. W. Rep. 522,

One who takes a mortgage in his own name for the benefit of another may
sue. Allen v. Kennedy, (Wis.) 5 N. W. Rep. 906. An attorney in an action
may be admitted a party plaintiff to protect his lien. Reynolds v. Reynolds,
(Neb.) 7 N. W. Rep. 322; 9 N. W. Rep. 689. .

See, also. Budge v. Mott, 3 N. W. Rep. 381; Wilson v. Bartholomew, 7 N. W,
Rep. 227; 10 N. W. Rep. 411; Hecht v. Ferris, 8 N. W. Rep. 82; Pratt v. Rad-
ford, 8 N. W. Rep. 606; 12 N. W, Rep. 354; Widner v. W, U. Tel. Co.11 N. W.
Rep. 407; Sick v. Mich. Aid Association, 12 N. W. Rep. 905. <

§ 75. Assignee—equities. In the case of an assignment of
a thing in action, the action by the assignee shall be without preju-
dice to any set-off or other defense existing at the time of, or before
notice of, the assignment; but this section shall not apply to a nego-
tiable promissory note or bill of exchange, transferred in good faith,
and upon good consideration, before due. \

Wait, Code, 112; Harst. Pr. 368. ‘

Assignee in bankruptey. McMasters v. Campbell, 2 N. W. Rep. 836; Id.
50; 7 N. W. Rep. 303; Wetmore v. McMillan, Sheriff, (Iowa,) 10 N. W. Rep.
725; Langdon v. Thompson, 25 Minn. 509.

§ 76. Executors and trustees. An executor or administra-
tor, a trustee of an express trust, or a person expressly authorized by
statute, may sue, without joining with him the person for whose
benefit the action is prosecuted. A trustee of an express trust,

v.1—2



Digitizedt by GOOS[Q



Digitizedt by GOOS[Q



Digitizedt by GOOS[Q



Digitizedt by GOOS[Q



Digitizedt by GOOS[Q



Digitizedt by GOOS[Q



24 - CODE OF OIVIL PROCEDURE.

CHAPTER IX.
MANNER OF COMMENCING CIVIL ACTIONS.

§ 96. By summons. Civil actions in the courts of this terri-
tory shall be commenced by the service of a summons.
Sec. 197; Wait, Code, 127; Harst. Pr. 405,

§ 97. Requisites of same. The summons shall be sub-
scribed by the plaintiff or his atforney, and directed to the defend-
ant, and shall require him to answer the complaint, and serve a copy
of his answer on the person whose name is subscribed to the sum-
mons, at a place within the territory, to be therein specified, in
which there is a post-office, within thirty days after the service of the
summons, exclusive of the day of service.

Secs. 98, 427; Wait, Code, 128; Iarst. Pr. 407.

Time, for answering. Secs. 112, 115, 99.

“«  how computed. Sec. 6.
“ may be extended, how. Secs. 143, 512.
«  for answering amended complaint. Sec. 115.

It is not a fatal defect in a summons thaf it is styled «State of Wisconsin,”
instead of ¢ The State,” ete. Mabbett v. Vick, 10 N. W. Rep. 84. Summons

not void for being issued on a legal holiday. Smith v. Ihling, 11 N. W. Rep.
408, !

Error in the name of the defendant in the summons held fatal. Atwood
v. Landis, 22 Minn. 558. ]

In action of partition, what is sufficient. Martin v. Parker, 14 Minn.
(Gil.) 1. Summons subscribed by a third person for the plaintiff, and in his
presence, good. Hotchkiss v. Cutting, 14 Minn. (Gil.) 408,

Signature must be written, not printed. 9 Minn. (Gil.) 206. Held other-
wise in Wisconsin. Mezchen v. More, 11 N. W. Rep. 534.

A summons issued in blank and filled up by another is void. Craighead
v. Martin, 256 Minn. 41. :

In action of bastardy, clerk signs summons. See. 739.

Appearance waives defects in summons. Sec. 108; Hinkley v. St. Anthony

Falls W. P. Co. 9 Minn. (Gil.) 44.

§ 98. Notice required in. The plaintiff shall also insert in
the summons a notice, in substance, as follows:

1. In action arising on confract, for the recovery of money only,
that he will take judgment for a sum specified therein if the de-
fendant fail to answer the complaint in thirty days after the service
of the summons. .

9. In other actions, that if the defendant shall fail to answer the
complaint within thirty days after the service of the summons, the
plaintiff will apply to the court for the relief demanded in the com-
plaint. ‘

Sec. 229; Wait, Code, 129; Harst. Pr. 407. Service of summons. Sec. 102;

Roggenkamp v. Moore, 2 N. W. Rep. 227; Id. 345; Hotchkiss v. Cutting, 14
Minn. (Gil.) 408; Whitt v. Iltis, 24 Minn. 43. '
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30 CODE OF OIVIL PROCEDURE.

§ 107. Proof of service—acceptance. Proof of the serv-
ice of the summons, and of the complaint or notice, if any, accom-
panying the same, must be as follows:

1. If served by the sheriff, his certificate thereof; or,

2. If by any other person, his affidavit thereof; or,

3. In case of publication, the affidavit of the printer, or his fore-
man, or principal clerk, showing the same, and an affidavit of a de-

- posit of a copy of the summons in the post-office, as required by law
if the same shall have been deposited; or,

4, The written admissions of the defendant.

In cases of service otherwise than by publication, the certiﬁca.te,
affidavit, or admission, must state the time, place, and manter of
service.

Sec. 102, and references 467, 490, 611; Wait, Code, 138; Hart. Pr. 415, 2010.

‘Whether the service be made by the sheriff or by an unoflicial person, the
return must show when, where, and how it was made; and the return must
show a substantial compliance with all the legal requirements to give the
court jurisdiction of the party defendant. Newlove v. Woodward, 4 N. W.
Rep. 237; Meyers v. Le Poidevin, 4 N. W. Rep. 819; Hall v. Graham, 5 N. W.
Rep. 946 Michels v. Stork, 5 N. W. Rep. 1034; Kraft v. Roths, 7 N. W. Rep.
232; Holden v. Ranney, 8 N. W. Rep. 78; American Express Co. v. Conant,
8 N. W. Rep. 574.

Aﬂ’}gzvit failing to state place of service is fatally defective. 9 N. W.
Rep. 3

Summons directed to sherift of particular county ecannot be served by un-
official person, unless appointed for that purpose by such sheriff. Railway
Co. v. Sayer, 13 N. W. Rep. 404,

Validity of service contested, and held good. Goener v. Woll, 2 N. W. Rep.
163; Elliott v. Preston, 6 N. W. Rep. 238.

Service. by acceptance,

The acceptance must be by the party himself, and not by proxy. Chapin
v. Pinkerton, 12 N. W. Rep. 282, When the acceptance has been duly made,
it must be proved as in other cases. Masterson v. Le Claire, 4 Minn. (Gil.)
108.

An acceptance of service is not an appearance. Bank of Hastings v.
Rogers, 12 Minn. (Gil.) 437.

In Reed v. Catlin, 6 N. W. Rep. 326, the affidavit of service failed to spec-
ify the date of service; held supplied by the jurat, which did state the date.

In Townsend v. Smit.h. 3 N. W. Rep. 439, defendant had been induced, by
fraudulent pretenses of plaintiff, to come within the jurisdiction of the court,
and while there was personally served with the summons; held bad and set
aside.

In Mabbett v. Vick, 10 N. W. Rep. 84, an error in the return-day, by mis-
take, was held not fatal.

In Gilbert v. Brown, 2 N. W. Rep. 376, it was objected that the officer’s
return failed to show in what county the service was made; held, that it
would be presumed that the officer summoned the person in the county for
which he (the oflicer) was elected.

In Millette v. Mehnke, 3 N. W. Rep. 700, the summons was served with a
copy of the complaint, but instead of referring to such copy as that which
defendant was required to answer, the summons required him to answer the
complaint which had been filed in the oflice of the clerk, etc. No complaint
was filed. Held not to invalidate the service of the summons; an irregular-



PLEADINGS IN CIVIL ACTIONS, 31

ity, the defendant’s remedy for which is by motion in the court below to set
aside the service.

In case of corporations. Dewey v. Central Car Co. 4 N. W. Rep. 179; Sul-
livan v. La Crusse & M. Steam Packet Co. 10 Miunn. (Gil.) 308; Guernsey V.
Am. Ins Co. 13 Minn. (Gil.) 256.

Sheriff refusing to make return of service—remedy. Heyman v. Cunning-
ham, 8 N. WV, Rep 401. -

Proof of service by publication. Sec. 104 and notes; Auerbach v. Maynard,
4 N. W. Rep. 816; Morey v. Morey, 6 N. W. Rep. 783 Soule v. Hough, 8 N.
W. Rep. 50; Flint v. Gurrell, 11 N© w. Rep. 431; Messelroad v. Parrish, 3 N.
W. Rep. 45; 6 N. W. Rep. 186; Harrington v. Loomns, 10 Minn. (Gil.) 293;
Atkins v. Atkins, 2 N. W. Rep 466; Broome v. Packet Co. 9 Minn. (le)
225; Cleland v. Tavernier, 11 Minn. gGll .) 126; Beecher v.Stephens, 25 Minn.
146; Pratt v. Tinkcom, 21 Minn. 142.

§ 108. Jurisdiction— appearance. From the time of the
serviee of the summons in a civil action, or the allowance of a pro-
visional remedy, the court is deemed to have acquired jurisdiction,
and to have control of all the subsequent proceedings. A voluntary
-appearance of a defendant is equivalent to personal service of the
summons upon him.

Wait, Code, 139; Harst. Pr. 416; Waldron v. Ry. Co. 1 Dak. 851; Id. 372
and 33; Egan v. Sengfeil, 1 N. W. Rep. 467, (Wis.); 3 N. W. Rep. 831.

A special appearance to object to the jurisdiction of the court does not
waive service of summous. Newlove v. Woodward, 4 N. W. Rep. 287; 5 N,
W. Rep. 1034; Schwab v. Mabley, 11 N. W. Rep. 294.

Appearance entitles party to usual notices. Sec. 519; Bank of Hastings v.
Rogers, 12 Minn. (Gil.) 437.

Jurisdiction is acquired by publication only when the full term of publica-
tion has expired. Sec. 106.

CHAPTER X.
OF PLEADINGS IN CIVIL ACTIONS.
Al

THE COMPLAINT.

§ 109. Forms abolished. All forms of pleading heretofore
existing are abolished; and hereafter, the forms of pleading in ecivil
actions in courts of record, and the rules by which the sufficiency of
the pleadings is to be determined, are those prescribed by this act.

Wait, Code, 140; Harst. Pr. 421.

§ 110. Complaint. The firsi pleading on the part of the
plaintiff is the complaint.
‘Wait, Code, 141; Harst. Pr. 425.

§ 111. What to contain. The complaint shall contain:
1. The title of the cause, specifying the name of the court in
- which the action is brought, the name of county in which the plain-
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tiff desires the trial to be had, and the names of the parties to the
action, plaintiff and defendant.
+ 2. A plain and concise statement of the facts constltutlng a
cause of action, without unnecessary repetition.

3. A demand of the relief to which the plainfiff supposes himself
entitled. If the recovery of money be demanded, the amount thereof
shall be stated.

‘Wait, Code, 142; Harst. Pr. 426; sec. 406.

Pleadings are to be construed hbemlly Sec. 128,

The title to the action is a part of the complaint, and when the names of
the parties are fully set out in the title, it is not necessary to repeat them in
the subsequent parts of the complaint. Stubendorf v. Sonnenschein, 9 N, W.
Rep. 91; Fanning v. Krapfl, 14 N. W. Rep. 727; Knox v, Starks, 4 Minn. (Gil.)
7; Bidwell v. Coleman, 11 Minn. (Gil.) 45.

When several plaintiffs sue jointly they should allege the capacity in.which
they sue; whether as a copartnership or corporation. Sweet v. Ervin, 6 N.
‘W. Rep. 156; 13 Minn. (Gil.) 50

« Every fact which the plaintiff must prove to enable him to maintain his
suit, and which the defendant has a right to controvert in his answer, must
be distinctly averred and set forth according to its legal effect and operation,
and not the evidence of those facts; nor arguments, nor inferences, nor matlers
of law only.” Clay County v, Simonson, 1 Dak. 430; Bell v. Sherer,-11 N. W,
Rep. 861; Clark v. Ry. Co. 28 Minn. 69; 28 Minn. 367; 12 N. W. Rep. 484; 13
N. W. Rep. 508. Nor should the complaint, by any allegation, anticipate the
defense. Amer. Buttou-hole Co. v. Moore, Dak) 8 N. W. Rep. 131; 9 N, W.
Rep. 17; Hocum v. Weitherick, 22 Minn. 152; Gray v. Ry. Co. 13 Minn. (Gil.)
289; Amos v. Fond du Lac,1 N.W. Rep. 346; Whittier v. Ry. Co. 24 Minn. 394.

Complaint should set forth only such facts as are material to plaintiff's
cause of action. Sec. 129; Rollins v. St. P. Lumber Co. 21 Minn. 5; 13 Minn,
362.

The allegations of the compla.mt should be positive. Taylor v. Blake, 11
Minn. (Gil.) 170. And not in the alternative. City of St. Paul v. Marvin, 16
Minn. iGil. 91. Specific allegations tontrol general. 1 N. W. Rep. 338.

Defective complaint is sometimes cured by theanswer. Rollins v. St. Paul

Lumber Co. 21 Minn. 5. Butsee 10 N. W. Rep. 264; Warner v. Lockerby, 28

Minn, 28. Also by evidence without objection. Frank v. Irgens, 27 Minn.
43. But not by verdict. Lee v. Emery, 10 Minn. (Gil.) 151. See Hurd v.
Simonton, 10 Miun. (Gil.) 340.

Iilustrative cases in which the sufficiency or insufficiency of the complaint
has been adjudged by different courts. 2 N. W. Rep. 283, 346. Injunc-
tion, 3 N. W. Rep. 488, 698, 818, 589. Action for damages against assignee.
4 N. W. Rep. 1, 19, 41, 44, 325, 805; 5 N. W. Rep. 471, 474, 666, 940; 6 N.
W. Rep. 439, 7156; 8 N. W. Rep. 131, 879; 9 N. W. Rep. 17, 448; 10 N. W.
Rep. 264, 810, 139, 524, 586, 65; 11 N. W. Rep. 117, 891, 750; 12 N. W. Rep.
42, 101, 276; 13 N. W. Rep. 644, 555.

Requisites of compleint in certain cases.

In action for damages. 1 N. W. Rep. 4, 485; 5 N. W. Rep. 666; 8 N. W-
Rep. 292, 363; 10 N. W. Rep. 208; 21 Minn. 358, 862, 864. On undertaking.
2N. W, Rep 459 3 N. W. Rep. 667.

As to joinder of several causes in the same complaint. See sec. 136 and
references.

Account, how to be stated. Sec. 127,

Judgment, how to be stated. Sec. 130,

Conditions precedent, how to be stated. Sec. 131,

.
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Private statute, how to be stated. Sec. 182, -
Verification of complaint. Secs. 125, 126.

Service of complaint. Secs. 99, 104,

Complaint to be filed, when. Sec. 521.

-To be subseribed by party or his attorney. Seec. 125.

Special provisions as to allegations to be made in complaint.

For usurpation of office. Sec. 536.

To foreclose a mortgage. Secs. 620, 637.

To partition estate. Sec. 549.

In action of libel or slander. Sec. 183.

In ejectment. Sec. 637.

To quiet title. Sec. 639. .
Demand of complaint limits plaintiff’s right to relief. Sec. 298.

THE DEMURRER.

§ 112. Defendant may demur or answer. The only
pleading on the part of defendant is either a demurrer or an answer.
It must be served within thirty days after the service of the copy of
the complaint.

Sec. 99; Wait, Code, 143

Time for answering may be extended by leave of the court. Sec. 143.

Time for answering amended complaint is the same as for the original,
Sec. 115.

Requisites of answer. Sec. 118.

When objections to complaind may be taken by answer. See. 116.

The delay for, answering is computed by excluding the day on which the
summons or complaint is served. Secs. 6, 97.

Failure to answer within the given delay duthorizes plaintiff td take judg-

ment., Sec. 229.
The apswer must be served on the person and at the place indicated in the

summons. Sec. 97.
ervice to be made bn attorney, when. Sec. 522,
{ow made on attorney. Sec. 514.

Service may be by mail. Secs. 515, 516, 517, 520.

May be made on clerk of court, when. Seec. 520.

§ 113. When may demur. The defendant may demur fo
the complaint when it shall appear upon the face thereof, either:

1. That the court has no jurisdiction of the person of the defend-
ant or the subject of the action; or,

2. That the plaintiff has not legal capacity to sue; or,
8. That there is another action pending between the same parties,

for the same cause; or,

4. That there is a defect of parties, plaintiff or defendant; or,

5. That several causes of action have been improperly united; or,

6. That the complainant does not state facts sufficient to consti-
tute a cause of action.

Sec. 125; Wait, Code, 144; Harst. Pr. 430.

Demurrer to answer. Sec. 122,

Demurrfr tg reply. Sec. 124.

v.l—
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PLEADINGS IN CIVIL AOTIONS. 35

§ 117. When objectien waived. If no such objection be
taken either by demurrer or answer, the defendant shall be deemed
to have waived the same, excepting only the objection to the juris-
diction of the court, and the objection that the complaint does not
state facts sufficient to constitute a cause of action.

Wait, Code, 148; Harst. Pr, 434. Clay Co. v. Simonsen, 1 Dak. 403; Id. 25;
i(endi2g v. Overhulser, 12 N. W. Rep. 264; Donohue v. Hendrix, 13 N. W.
tep. 215,

THE ANSWER.

§ 118. Requisites of answer. The answer of the defendant
must contain : :

1. A general and specific denial of each material allegation of the
complaint controverted by the defendant, or any knowledge or infor-
mation thereof sufficient to form a belief.

2. A statement of any new matter constituting a defense or counter-
claim, in ordinary and concise language, without repetition.

Secs. 125, 134, 135, 117, 227, 429; Wait, Code, 149; Harst. Pr. 437

General denial.

A general denial puts at issue all the material allegations of the complaint,
and entitles the defendant to negative, by competent evidence, any fact
which the plaintiff is bound to prove in order to support his action. Richard-
son v. Steele, 4 N. W. Rep. 83; 6 N. W. Rep. 816; Pheenix Life Ins. Co. v. Wal-
rath, 10 -N. W, Rep. 151; Scott v. Morse, 7 N. W. Rep. 15; Ruth v. Ruth, 12
N. W. Rep. 108; Farmers’ Mut. Ins. Co. v. Crampton, 5 N. W. Rep. 447;
Lange v. Hook, 7 N. W. Rep. 839; Delany v. Cuming. 8 N. W. Rep. 897;
Dale v. Hunneman, 10 N. W, Rep. 711; Bruley v. Rose, 11 N. W. Rep. 629;
Kendig v. Overhulser, 12 N. W. Rep. 264; Montrose v. Williams, 13 N. W.
Rep. 828; Duale v. Burleigh, 1 Dak. 227; Caldwell v. Bruggerman, 4 Minn.
(G11)190. But a general denial of value adinits amount alleged. Moulton v.
Thompson, 1 N. W. Rep. 836; Coleman v. O0'Neil, 1 N. W. Rep. 846; Lillie v.
McMillan,3 N. W. Rep. 601. And a general denial against a corporation plain-
tiff does not put in issue the plaintiff’s corporate existence, nor its capacity to
sue. National Life Ins. Co. v. Robinsun, 1 N. W.Rep. 124; Dietrich v. Ry. Co.
13 N. W. Rep. 13. Nor does a denial of “ knowledge sufficient to form a be-
lief,” impose such necessity. First Nat. Bank of Rock Island v. Loyhed, 10
N. W. Rep. 421; Crane Bros. v. Morse, 5 N. W.Rep. 815. Nor does a general
denial cover allegations in an amended complaint subsequently filed. Kelly
v. Bliss, 11 N. W. RRep. 488; nor the appointment of a guardian ad litem.
Schuek v. Hagar, 24 Minn. 339.

Answer held insufficient.

Payne v. Hill, 1 N. W. Rep. 235; Smith v. Ehuert, 3 N. W. Rep. 26; Union
Lumbering Co. v. Supervisors of Chippewa County, 2 N. W. Rep. 281; Crane
Bros. v. Morse, 5 N. W. Rep. 815; Rodifer v. Myers, 9 N. W. Rep. 186; Collins
v. Binger Manuf'g Co. 10 N. W, Rep. 477.

The answer must be specific and definite. Sec. 129; Rodifer v. Myers, 9
N.W. B.ego 186; Lampsen v. Brander, 11 N. W. Rep. 94; Collins v. Singer
Manuf’g Co. 10 N. W. Rep. 477. .

And must state all the facts relied on. Bell v. Dangerfield, 3 N. W. Rep.
698; 8 N. W. Rep. 515; Blazier v. Johnson; 9 N. W. Rep. 543.

Special matters of defense must be specially pleaded. Abatement. 2 N.
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W. Rep. 1123; 6 N. W. Rep. 816; Reit v. Paige, 13 N. W. Rep. 473, 781, 822;

1 N. W. Rep. 106. .
Barred by statute.

Hooker v. Green, 6 N. W. Rep. 816, 885; Brush v. Peterson, 6 N. W. Rep.
287; 10 N. W. Rep. 425. By judgment. Beck v. Deveraux, 2 N. W. Rep.
365. Judgment of non-suit is no bar. Gummer v. Trustees of Village of
Omro, 6 N. W. Rep. 885.

Counter-claim.

Dale v. Hunneman, 10 N. W. Rep. 711, 436, 623; 4 N. W. Rep. 106;
Voechting v. Grau, 13 N. W, Rep. 230; Weatherby v. Mickeljohn, 13 N, W,
Rep. 697; Sylte v. Nelson, 1 N. W. Rep. 811; Reynolds v. Martin, 1 N. W,
Rep. 620; Goebel v. Hough, 2 N. W. Rep. 847; Robbins v. Brooks, 3 N. W.
Rep. 256; 4 N. W. Rep. 192, 306; Findley v. Horner, 4 N. W. Rep. 86, 185,
752; Selleck v.Griswold, 5 N. W. Rep. 213, 699; 7 N. W. Rep. 57; Sigler v.
Hidy, 9 N. W. Rep. 875; Ins. Co. v. Walrath, 10 N. W. Rep. 151, 623, 629;
11 N. W. Rep. 409, 513, 631; Heckman v. Swartz, 12 N. W. Rep. 439; Joseph
v. Carter, 12 N. W. Rep. 876; Griffin v. Jorgenson, 22 Minn. 92; 21 Minn.
225, 366, 431. .

Estoppel.

Must be pleaded. Parliman v. Young, (Dak.) 4 N. W. Rep. 143; (but see,
contra, Coleman v. O’Neal, 1 N. W. Rep. 846;) Warder v. Baldwin, 8 N. W.
Rep. 257, 897, 906; Folsom v. Fast Freight Line, (Towa,) 6 N. W. Rep. 702.

Ezxemption from liability to seizure and ewveculion.

Keegan v. Peterson, 24 Minn. 1.

Discharge in bankruptcy.
Benedict v. Smith, 12 N. W. Rep. 866.

Conditions precedent.
Sec. 181; Wheeler v. Teetzlaft, 10 N. W. Rep. 155.

Infancy.
Terry v. McClintock, 2 N. W. Rep. 787; Conrad v. Lane, 4 N. W. Rep. 695;
7 N. W. Rep. 496, 772.
Lis pendens.

Drea v. Cariveau, 9 N. W. Rep. 802; 12 N. W. Rep. 201,
Limitations. Sec. 87.
Payment. Esch v. Hardy, 22 Minn, 65; 12 N. W. Rep. 81.
Statute of frauds. Creswell v. McCaig, 9 N. W. Rep. 52.

Usury.

Bank v. Eyre, 2 N. W. Rep. 995, 839; Hart v. Wills, Id. 619; 4 N. W. Rep.
51; B‘?;’k v. Scott, 4 N. W. Rep. 314; Loan Association v. Heider, 5 N. W.
Rep. 578. :

. Miscellaneous defenses.

4 N. W. Rep. 106; 6 N. W. Rep. 427, 68, 702, 885; 7 N. W. Rep. 145; 8 N.
N. W. Rep. 95, 268, 389; 9 N. W. Rep. 527; 10 N. W. Rep. 425, 628; 11 N.
‘W. Rep. 639; 12 N. W. Rep. 736, 284, 680,

All the matters specified in section 113 as grounds for demurrer, may be
pleaded in answer when the same are not patent on the face of the complaint.
Sec. 116.
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and when instructions are asked which the judge cannot give, he
shall write on the margin thereof the word “refused,” and such as he:
approves he shall write on the margin thereof the word “given;” and
he shall, in no case, after instructions are given, qualify, modify, or'
in any manner explain the same to the jury, otherwise than in writ-
ing; and all instructions asked for by counsel shall be given or
refused by the judge, without modification or change, unless such
modification or change be consented to by the counsel asking the same.

Harst. Pr. 608, 609.

The charge of the court should be in writing, and confined to the law ap-
plicable to the case. Caldwell v. Kennison, 4 Minn. (Gil.) 23 ; Derby v. Gal-
lup, 5 Minn. (Gil.) 85 ; Search v. Miller, 1 N. W. Rep. 975 ; O’Connor v. Rail-
road Co. 27 Minn. 166. But the court may advise the jury as to character or
weight of evidence. Kidd v. Fleek, 2 N. W. Rep. 1121 ; Buford v. Me-
Getchie, 14 N, W. Rep. 790 : Corbin v. Sage, 6 N. W, Rep. 216 ; MeArthurv.
Craigie, 22 Minn, 351 ; Ames v, Cannon River Manuf'g Co. 27 Minn. 245.

Requests should be given or refused, as requested. The judge has no right
to give them in a modified form. Galloway v. McLean, 9 N. W. Rep. 98 ; 1
Dak. 197, 879; Selden v. Bank of Commerce, 3 Minn. (Gil.) 108. But see
Dodge v. Rogers, 9 Mion. (Gil.) 209 ; Chandler v. De Graff, 25 Minn. 88 ;
State of Minnesota v. Mims, 26 Minn. 183.

Instructions based upon a state of facts of which there is no proof are
erroneous. Clark v. Ralls, 12 N. W, Rep. 260; Ry. Co. v. Greve, 17 Minn.
(Gil)) 299; Wilcox v. Ry. Co. 24 Minn. 269; City of Creté v. Childs, 9 N. W,
Rep. 55.

A charge which assumes the existence of controverted facts is erroneous.
Smith v. Dukes, 5 Minn. lg}il.) 301; Ry. Co. v. Greve, 17 Minn. (Gil.) 299;
Chandler v. De Graff, 25 Minn. 88; Alden v. City of Minneapolis, 24 Minn.
254; Simpson v. Krumdick, 28 Minn. 352; Jones v. Town, 26 Minn. 172,

An instruction which ignores a controverted fact, or which withdraws the
same from the jury, is properly refused. Requests not applicable to the is-
sues of the case should be refused. Wilcox v. Railroad Co. 24 Minn. 269; San-~
born v. School-dist. 12 Minn. (Gil.) 1; Minnesota v. Staley, 14 Minn, (Gil.)
15; Marcotte v. Beaupre, 15 Minn. (Gil.) 117. Charges should be definite.
Warner v. Myrick, 16 Minn. (Gil.) 81; Stearns v, Johnson, 17 Minn, %Gil.) 116;
Johnson v. Wallower, 18 Minn. (Gil.) 262. And unambiguous. Iforton v.
Williams, 21 Minn. 187; Siebert v. Leonard, 21 Minn. 442; Erd v. City of St.
Paul, 22 Minn. 443; Gardner v. Kellogg, 23 Minn. 463; McCormick v. Kelly, 28
Minn. 135. And not misleading. Shartle v. City of Minneapolis, 17 Minn. (Gil.)
284; Ilocum v. Weitherick, 22 Minn. 152; Hayward v. Knapp, 23 Minn. 430.

When the instructions are plain and full they need not be repeated at the
request of parties. State of Minnesota v. McCartey, 17 Minn. (Gil.) 54;
O’Leary v. City of Mankato, 21 Minn. 65; State of Minnesota v. Mims, 26
Minn. 183; Wright v. Ames, 28 Minn. 362.

Presumptions in favor of the charge. Connolly v. Davidson, 15 Minn.
(Gil.) 428; Id. 403; State of Minnesota v. Owens, 22 Minn. 233; Erd v. City
St. Paul, 22 Minn. 443. Construction of charge. The whole charge must be
taken together, and when, as a whole, it gives a full and correct statement of
the law, an isolated part of it, which by itself might be considered erroneous,
will not vitiate the charge as a whole, Woodruff v. King, 2 N. W. Rep. 452;
Spencer v. Tozer, 15 Minn. (Gil.) 112; 1 N. W. Rep. 940.

§ 249. Order of reading—by whom—jury to have—
exceptions before judgment. All instructions given by the
judge shall be read to the jury in the following order:
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82. ' CODE OF CIVIL PROCEDURE.

when the exception is to the verdiet or decision, upon the grounds of
the insufficiency of the evidence to sustain it, the objection must
specify the particulars in which such evidence is alleged to be insuf-
ficient. . .

Wait, Code, 264; Harst. Pr. 648.

(130 Exception contradistinguished from bill of exceptions. St. Croix Lum-
ber Co. v. Pennington, 11 N. W. Rep. 497; Everett v. Buchanan, 6 N. W. Rep.
439.

(b) No error will be reviewed by the appellate court unless presented by
bill of exception in due form. Bue v. Ketchum, 8 N. W. Rep. 231; Barkow
v. Sanger, 3 N. W. Rep. 16; French v. Lancaster, 9 N. W, Rep. 716; Cramer
v. Hanaford, 10 N. W. Rep. 15; Credit Foncier v. Rogers, 4 N. W. Rep. 1U12;
Dempsey v. Cogswell, 12 N. W. Rep. 148; Kehrig v. Peters, 2 N. W. Rep. 801;
Schmeltz v. Schmeltz, 3 N. W. Rep. 5386.

)] 8Except errors patent on the record. Galloway v, McLean, 9 N. W.
Rep. 98. ' '

(d) The objector must state distinctly, at the time of taking his exception,
all the grounds on which he relies to sustain it; for the bill which is then or
afterwards prepared is only an embodiment of the exception'as originally
taken. St. Croix Lumber Co. v. Pennington, 11 N. W. Rep. 497.

(¢) When to be taken. Exceptions to rulings of the court must be taken
and stated at the time the ruling is made. 8t. Croix Lumber Co. v. Penning-
ton, 11 N. W. Rep. 497; Light v. Kennard, 7 N, W. Rep. 539; Roode v. Dun-
bar, 2 N. W. Rep. 345, p

(f) Exceptions to instructions to the jury may Le taken any time before
entry of final judgment. Sec. 249; St. Croix Lumber Co. v. Pennington, 11
N. W. Rep. 497.

(9) The bill of exceptions. Theonly purpose or office of a bill of exception
is to bring upon the record points or rulings which, without it, could not ap-
pear. St. Croix Lumber Co. v. Pennington, 11 N. W. Rep. 497; Caulfield v.
Bogle, Id. 511; Golden Terra Mining Co. v. Smith, 11 N. W. Rep. 93; Emery
v. Emery, 6 N. W. Rep. 152; Daniels v. Gower, Id. 525; French v. Lancas-
ter, 9 N. W. Rep. 716; Dufresne v. Weise, 1 N. W. Rep. 59; Donohue v. Hen-
drix, 13 N. W. Rep. 215.

(h) What the bill of exceptions should contain. When evidence is in any
way involved, the bill must set forth only so much of it as is necessary, to-
gether with the directions prayed for, ur objection raised, as will suffice for a
complete understanding of the question presented. St. Croix Lumber Co. v.
Pennington,11 N. W, Rep. 497; French v. Lancaster, 3 N. W. Rep. 716; Ault-
man & Taylor Co. v. Howe, 4 N. W. Rep. 357; Everett v. Buchanan, 6 N. W.
Rep. 439; Hill v. Holloway, 8 N. W. Rep. 722; Oliver v. Sheeley, 9 N. W. Rep.
689; McMillan v. Malloy, 4 N. W. Rep. 1004; Davenport Plow Co. v. Mewis,
1d. 1059; Woodlock v. Combs, 6 N. W. Rep. 862; West v. Ry. Co. 14 N. W.
Rep. 292; Cattle v. Haddox, Id. 803. )

() To insure reviewal of the charge of the court, the entire evidence must
be certified and made part of the record. White v. Goodrich Transp. Co. 1 N.
W. Rep. 75; Edwards v. Smith, 8 N. W. Rep. 758; McCormick v. Ketchum, 4
N. W. Rep. 798. ,

l\Sj) Also toreview the correctness of the verdict. MecCormick v. Ketchum,
4 N. W. Rep. 798,

k) Exceptions must be specific, and definitely point out the error com-
plained of. Swenson v. Norton, 1 N. W, Rep. 22; Tower v. Densmore, 1d.
315; Galloway v. McLean, 9 N. W. Rep. 98; French v. Lancaster, Id. 716;
itiesé%lés v. Taylor,12 N. W. Rep. 625; Merchants’ Bank of Canada v. Ortman,
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preme court to prove the same. The application may be made in
the mode and manner, and under such regulations as, the court may
prescribe, and the bill, when proven, must be certified by a justice
thereof as correct, and filed with the clerk of the court in which the
action was tried, and when so filed it has the same force angd effect
as if settled by the judge who tried the cause.

Harst. Pr. 652; Bellows v. Tod, 3 N. W. Rep. 102.

§ 284. 1In case of vacancy. If the judge who presided at the
trial ceases to hold office before the bill is tendered or settled, he may
nevertheless settle such bill, or the party may, as provided in the
preceding section, apply to the supreme court to prove the same.

Harst. Pr, 653; Shaffronek v. Martin, 2 N, W, Rep. 343.

ARTICLE IX.—OF NEW TRIALS.

§ 285. Definition. A new trial is a re-examination of an is-
sue of fact in the same court after a trial and decision by a jury or
court, or by referees.

Harst. Pr. 656; Barkow v. Sanger, 3 . W. Rep. 16.

New trial cannot be had before the same referee. Hopkins v. Sandford, 2
N. W. Rep. 39.

Referee cannot grant a new trial. Murray v. School-dist. 3 N. W. Rep.
573.

§ 286. Causes for—who applies. The former verdict or
other decison may be vacated and a new trial granted, on the appli-
cation of the party aggrieved, for any of the following causes, materi-
ally affecting the substantial rights of such party:

1. Irregularity in the proceedings of the court, jury, or adverse
party, or any order of the court, or abuse of discretion, by which either
party was prevented from having a fair trial.

Harst. Pr. 657; Stebbins v. Field, 2 N. W. Rep. 190; Kidd v. Fleek, Id.
1121; Kruger v. A. & F. Harvester Co. 4 N. W. Rep. 252; Lauer v. Bandow,
Id. 774; Konklin v. City of Dubuque, 6 N. W. Rep. 894; City of Crete v.
Childs, 9 N. W. Rep. 55; Johnson v. Dinsmore, 9 N. . Rep. 558; Petrie v.
Boyle, Id. 114; Cramer v. Hanaford, 10 N. W. Rep. 15; Hinman v. Hamilton
Paper Co. Id. 160; Clutz v. Carter, Id. 541; Brett v. Farr, 1d. 853; Fox v.
Burke, 12 N. W. Rep. 459; Hill v. Denlinger, 12 N. W, Rep. 808; Golden Terra
Min, Co. v. Smith, 11 N. W. Rep. 98.

2. Misconduct of the jury; and whenever any one or more of the
jurors have been induced to assent to any general or special verdict,
or to a finding on any question submitted to them by the court, by a
resort to fthe determination of chance, such misconduct may be
proved by the affidavit of any one of the jurors.

1 Dak. 488; McKinney v. Simpson, 2 N. W. Rep. 535; Scott v. Waldeck,
10 N. W. Rep. 413; Oswald v. Railroad Co. 11 N. W. Rep. 112; Webster Co.
v. Hutchinson, 12 N. W. Rep. 334,

3. Accident or surprise, which ordinary prudence could not have
guarded against. o -

Tower v. Densmore, 1 N. W. Rep. 315; Nolan v, Grant, 5 N. W. Rep.
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° 513; Mehan v. C,, R. L. & P. BR. Co, 7 N. W. Rep. 613; Fetters v. Balch, 7 N.

'W. Rep. 688, ] -

. 4. Newly-discovered evidence, material to the party making the
application, which he could not, with reasonable diligence, have dis-
covered and produced at the trial.

Bailey v. Landingham, 8 N. W. Rep. 460; Seeley v. Perry, 3 N. W,
Rep. 678; Dingman v, State of Wisconsin. 4 N. W. Rep. 668; Helms v.
Chadbourne, Id. 1065; Fenno v. Chapin, 8 N. W. Rep. 762; Smith v. Smith,
Id. 868 ; Sheffield v. Mullen, 9 N. W. Rep. 756; Lampsen v. BBrander, 11 N. W,
Rep. 94; Cook v. Smith, 12 N. W. Rep. 617; Ogden v. State of Nebraska,
14 N. W. Rep. 165; Gorachi v. Hintz, Id. 879; State of Minnesota v. Wagner,
23 Minn. 544. .

5. Excessive damages, appearing to have been given under the
influence of passion or prejudice.

Bowe v. Rogers, 7 N. W. Rep. 547; Gorachi v. Hintz,«14 N. W. Rep.
879; Corcoran v. Harran, 12 N. W. Rep. 468.

6. Insufficiency of the evidence to justify the verdict or other de-
cision, or that it is against law.

Smith v. Lander, 4 N. W, Rep. 767; Jones v. Ry. Co. 5 N. W. Rep. 854;
Richardson v. Coddington, 7 N. W. Rep. 903; Campbell v. Landberg, 8 N.
W. Rep. 168; Ohlsen v. Manderfield, 10 N. W. Rep. 418; Stillwater Street
Ry. Transfer Co. v. Rheiner, 12 N. W, Rep. 449; Potvin v. Curran, 14 N. W.
Rep. 400; Id. 414, 365, 486.

7. ZError in law occurring at the trial, and excepted to by the party
making the application.

Territory of Dakota v. Gay, 2 N. W. Rep. 477; Eisley v. Malchow,2 N. W.
Rep. 872; Huot v. McGowen, 6 N. W. Rep. 426; City of Crete v. Childs, 3 N. W.
Rep. 55; Jenks v. Knott’s Mexican Silver Min. Co. 12 N. W. Rep. 588; Har-
rison v. Baker, 14 N. W, Rep, 541.

(@) New trial should be granted only for the causes specified. Flower v.
Grace, 23 Minn, 82; Smith v. Smith, 8 N. W. Rep. 868.

(b) Motion for new trial may be waived and appeal taken. Gutwillig v.
Stumes, 2 N. W. Rep. 774. .

(¢) Of the order for new trial, Brownv. Byam, 12 N. W. Rep..770; Bowe
v. Rogers, 7 N. W. Rep. 547.

(d) After special verdict has been set aside, party who does not ask for
new trial waives it. Brown v. Byam, 12 N. W. Rep. 770.

§ 287. Application for new trial—how made. When the
application is made for a cause mentioned in the first, second, third,
and fourth subdivisions of the preceding section, it must be made
upon affidavits; for any other cause it may be made at the option of
the moving party, either upon a bill of exceptions or a statement of
fthe case, or upon the minutes of the court. On such hearing refer-
ence may be had in all cases fo the pleadings and orders of the court
on file; and where the motion is made on the minutes, reference may
also be had to any depositions, documentary evidence, and steno-
graphic report of the testimony or other papers used upon the trial.
(As amended March 4, 1881.)

Harst. Pr. 658; St. Croix Lumber Co. v. Pennington, 11 N. W. Rep. 497;
Loucheim v. Strause, 6 N. W. Rep. 360; Hintrager v.Sumbardo, 7 N. W. Rep.
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all other books used as a part of the family library, not exceeding in
value one hundred dollars. \
5. All wearing apparel and clothing of the debfor and his family.
6. The provisions for the debtor and his family, necessary for one
year’s supply, either provided or growing, or both, and fuel necessary
for one year.
7. The homestead, as created, defined, and limited by law.
Harst. Pr. 690; Wilson v, Bartholomew, 7 N, W. Rep. 227,

§ 824. Additional exemptions. In addition to the prop-
erty mentioned in the preceding section, the debtor may, by himself
or his agent, select from all other of his personal property, not abso-
lutely exempt, goods, chattels, merchandise, money, or other personal
property, not to exceed in the aggregate fifteen hundred dollars in
value, which js also exempt, and must be chosen and appraised as
hereinafter provided.

Harst. Pr. 690. See sec. 747.

§ 325. Specific alternative exemptions. Instead of the
exemption granted in the preceding section the debtor may select and
choose the following property, which shall then be exempt, namely:

1. All miscellaneous books and musical instruments for the use of
the family, not exceeding five hundred dollars in value.

2. All household and kitchen furniture, including beds, bedsteads,
and bedding used by the debtor and his family, not exceeding five
Liundred dollars in value; and in case the debtor shall own more than
five hundred dollars’ worth of such property, he must select therefrom
such articles to the value of five hundred dollars, leaving the remuin-
der subject to legal process.

3. Three cows, ten swine, one yoke of cattle, and two horses or
mules, or two yoke of cattle, or two span of horses or mules, one
hundred sheep, and their lambs under six months old, and all wool
of the same, and all eloth or yarn manufactured therefrom, the
necessary food for the animals hereinbefore mentioned for one year,
either provided or growing, or both, as the debtor may choose; also
one wagon, one sleigh, two plows, one harrow, and farming utensils,
including tackle for teams, not exceeding three hundred dollars in
value.

4. The tools and implements of any mechanic, whether a minor
or of age, used and kept for the purpose of earrying on his trade or
business, and, in addition thereto, stock in trade not exceeding two
hundred dollars in value. The library and instruments of any pro-
fessional person, not exceeding six hundred dollars in value.

Harst, Pr. 690; secs. 326, 327, 328, 829; Zielke v. Morgan, 7 N. W. Rep. 651.

§ 326. Those by number chosen—by value appraised.
All the articles enumerated in the preceding section, which are ex-
empt by limitation of number, must be chosen by the debtor, his
agent or attorney; so, also, all property exempt by limitation of
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granting of and before such new trial, five dollars; for attending upon and
taking the deposition of a witness conditionally, or attending to perpetuate his
testimony, two dollars; for drawing interrogatories to annex to a commission
for the taking of testimony, two dollars; for making and serving a case, or
case containing exceptions, five dollars, except that when the case shall nec-
essarily contain more than fifty folios, there shall be allowed two dollars in
addition thereto.

4, TFor every trial of an issue of fact, five dollars.

5. To either party, on appeal to the supreme court, before argument, five
dollars; for argument, fifteen dollars; and when a judgment is affirmed, the
court may, in its discretion, also award damages for the delay, not exceeding
ten per cent. on the amount of the jndgment.

6. To either party, for every term not exceeding five, at which the cause
is necessarily on the calendar, and is not tried, or is postponed by order of the
court, three dollars; and for every term not exceeding five, excluding the
term at which the cause is argued in the supreme court, five dollars.

2. When this act not to apply. That none of the costs provided in
this act shall be allowed to any plaintiff in a judgment upon a written con-
tract for the payment of attorney’s fees, executed before the passage of this
act. (det of March 2, 1883, Session Laws, p. 11.)

Wait, Code, 303; Harst. Pr. 1021; sec. §78.

§ 378. Same in written instrument. When, by the terms
of any written instrument, it appears that the debtor has made a
written contract for the allowance of attorney’s fees, the same must
be allowed by the court, in conformity to the instrument, and must
form a part of the judgment and be incorporated therein.

Repealed, March 2, 1883; Session Laws, p. 18. See secs. 377, 615, 645.

§ 379. Costs taxed in judgment. In all actions and spe-
cial proceedings the clerk must tax as a part of the judgment, in fa-
vor of the prevailing party, the allowance of his witnesses’, the jury,
officers,’ and printers’ fees, the compensation of referees, and the nec-
essary expenses of taking depositions and procuring necessary evi-
dence.

Secs. 375, 390, 394, 508, 544, 542, 382,

Witness fees. Tol. Code, Dak. c. 39, §§ 25; secs. 151,452. Jury fees. Id.c.
39, § 26. Clerk’s fees. Id. Sheriff’s fees. Id.c. 89, § 9. Printer's fees. Id.
c.39.§ 22. Referee's fees. Secs. 388, 564; McConkey v. Chapman, 12 N. W,
Rep. 295.

The clerk of the court has power to tax and adjust costs only on the ap-
‘plication of the prevailing party. Ballou v. Railroad Co. 10 N. W. Rep. 87.

The clerk must compute interest. Sec. 386; Herrick v. Butler, 14 N. W.
Rep. 794; Boland v. Benson, 11 N. W. Rep. 911; Fairbanks v. Newton, 4 N.
‘W. Rep. 327; In re Pinney, 7 N. W. Rep. 144; In re Will of Cole, 9 N. W. Rep.
664 ; State of Wisconsin ex rel. v. Jenkins, 1 N. W, Rep. 241; Siebert v. Main-
zer, 1d. 824; Thompson v. Townsend, Id. 1042; Drummond v. Irish, 2 N. W.
Rep. 622; Schoeftel v. Hinze, 3 N. W. Rep. 379; Fairbanks v. Newton,4 N. W,
Rep. 327; McConkey v, Chapman, 12 N. W, Rep, 295; Weston v. Olson, 13
N. W. Rep. 700.

§ 380. Appeal from same. Any person aggrieved by the
taxation of costs may appeal there(rom to the court or a judge thereof.

Harst. Pr..1038.
v.1—8
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120 CODE OF CIVIL PROCEDURE.

. 28 Minn. 567; Rhoades v. Siman, 24 Minn. 192; State of Iowa v. Foster, 7 N.
* 'W. Rep. 643; Thompson v. Howe, 21 Minn. 98; Daniels v. Langdon, 3 N. W.
Rep. 497; Bontin v. Grow, 1 N. W. Rep. 11,

Extrajudicial statements are not. Rogers v. Hoenig, 1 N. W. Rep. 17;
Smith v, Cumins, 2 N. W. Rep. 1041.

Record must be made up in the court below. Dobbins v. Lusch, 5 N. W.
Rep. 205; Abrahams v. Sheehan, 7 N. W. Rep. 822; Alexander v. McGrew, 8
N. W. Rep. 347; Marwick v. Elsey, Id. 587; Nevil v. Clifford, Id. 296; Pitt-
man v. Pittman, 2 N. W. Rep. 536; Weed v. Parsons, 3 N. W, Rep. 635; Hart
v. Jackson,10 N. W. Rep. 29o; Deland v. Weddington, 7 N. W. Rep. 156; Wer-
tin v. Crocker, 6 N. W. Rep. 683; State of Iowa v. Henry, 10 N. W. Rep. 678.

Facts certitied for appeal. Wheaton v. Foster, 12 N. W. Rep. 629; Green
v. Ronen, Id. 765.

Judge’s certificate. Alexander v. McGrew, 10 N. W. Rep. 666; Fitch v.
Flynn, 11 N. W. Rep. 649; Wheaton v. Foster, 12 N. W. Rep. 629. See sec.
280 and references.

Appeal bond is not necessary part of the record. Hilton v. Ross, 2 N. W.
Rep. 862.

§ 409. Dismissal upon failure. If the appellant fail to
cause the requisite papers to be transmitted to the supreme court, as
required by the preceding section and the rules of the court, the ap-
peal may be dismissed. '

Harst. Pr. 954.

(a) Dismissal of the appeal for imperfect or defective record. Sec. 408
and references.

(b) The appeal will also be dismissed when the record fails to meet the
strict formal reqyirements of the statute. St. Croix Lumber Co. v. Penning-
ton, 11 N. W, Rep. 497; Cottrill v. Cramer, 1 N. W. Rep. 106; Betts v. City
of Glenwood, 2 N. W. Rep. 1012; Leech v. Philpott, 12 N. W, Rep. 116.

(x) The appeal will also be dismissed when the record fails to show affirm-
atively a distinct question for the consideration of the court. Galloway v.
MecLean, 9 N, W. Rep. 98; 1 Dak. 335; Wilson v. Iowa Co. 1 N. W. Rep. 490;
Throckmorton v. Horton, 3 N. W. Rep. 461; Wheaton v. Foster, 12 N. W.
Rep. 629; Landers v. Boyd, Id. 740; Ranney v. Templin, 6 N. W. Rep. 296;
Betts v. City of Glenwood, 2 N. W. Rep. 1012; Low v. Fox, 9 N. W. Rep. 131;
County of Pottawattamie v, Counly of Marshall, Id. 326; Wilson v. Kloken-
teger, Id. 346; Leitelt v. Parker, 12 N. W. Rep. 219; Kitteringham v. Dance,
slag 612; Kehrig v. Peters, 2 N. W. Rep. 801; Nevil v, Clifford, 8 N. W. Rep.

6.

(d2) Baut errors patent on the face of the record will be reviewed. Gallo-
way v. McLean, 3 N, W. Rep. 98; Roode v. Dunbar, 2 N. W, Rep. 345; Ever-
ett v. Buchanan, 6 N. V. Rep. 439.

{¢) Nor will the court review any question not submitted to the court be-
low. Birdsall v. Carter, 7 N. W. Rep. 751; Roode v. Dunbar,2 N. W. Rep.
345; McCormack v. Drummet, Id. 729; Black v. Boyd, Id. 1044; Kidd v. Fleek,
1d.1121; Allewnan v. Stepp, 3 N. W. Rep. 636; Smalley v. Green, 1d. 78; Kelly
v. Rogers, 21 Minn. 147; Spencer v. Railroad Co. 22 Minn. 29, 34; Cogan v.
Cook, Id. 137.

(/) Nor any new question first raised on appeal. Cottrill v. Cramer, 1 N,
‘W. Rep. 106; Kidd v. Fleek, 2 N. W, Rep. 1121. Farrar v. Peterson, 3 N,
W. Rep. 457; Huntley v. Smith, 12 N. W. Rep. 200. In re Campau’s Estate,
Id. 217; Winchester v. King, Id. 220; Byrne v. M. & St. L. R. Co. 1d. 698;
Kendig v. Overhulser, Id. 264. But see Holt v. Van Epps, 1 Dak. 207; Drake,
v. Barton, 18 Minn. (Gil.) 414.

{g) Nor errors assigned and not argued. Hepman v. City of Dubuque, 2
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§ 413. Time for appeals. The appeal to the supreme court
under subdivison fwo of section twenty-two of this Code must be taken
within sixty days after written notice of the order shall have been
given to the party appealing. Every other appeal allowed must be
taken within two years after the judgment shall be perfected by fil-

ng the judgment roll.

‘Wait, Code, 331; Harst., Pr. 939.

Time for appeal cannot be extended. Seec. 512; Sambs v. Stein, 11 N. W.
Rep. 53; County Com’rs v. Saxon, 4 N. W. Rep. 309; Downer v. Howard. 3
N. W. Rep. 1; Republican Valley R. R. v. McPherson, 11 N. W. Rep. 739;
Baldwgglv. O’Laughlin, 9 N. W. Rep. 79; Humphrey v. Havens, 9 Minn.

(il.) 301.

( Nltice given within the legal delay—appeal perfected after the delay had
expired. Fairburn v. Goldsmith, 9 N. W, Rep. 800; Washburn v. Sharpe, 15
Minn. (Gil) 43.

§ 414. Undertaking required. To render an appeal effect-
ual for any purpose, a written undertaking must be executed on the
part of the appellant by at least two sureties, to the effect that the
appellant will pay all costs and damages which may be awarded
against him on the appeal, or on a dismissal thereof, not exceeding
two hundred and fifty dollars; or that sum must be deposited with
the clerk with whom the judgment or order was entered, to abide the
event of the appeal. Such undertaking or deposit may be waived by
a written consent on the part of the respondent.

Wait, Code, 334; Harst. Pr. 941.

Conditions of, in different cases. Secs.415-418, Stays execution. Sec.419.
To be served with notice of appeal. Sec. 420. May be waived. Sec. 414.
Justitication of sureties on. Sec. 421. To be filed with the clerk. Sec. 423.
Attorneys prohibited from being security on. Pol. Code, Dak. c. 18, § 8;
Schuek v. Hagar, 24 Minn. 339. Not a necessary part of record on appeal.
Hilton v. Ross, 2 N. W. Rep. 862; sec. 408, and notes.

§ 415. S8Stay of execution —additional security — de-
posit. If an appeal be from a judgment directing the payment of
money, it does not stay the execution of the judgment unless a writ-
ten undertaking be executed on the part of the appellant by at least
two sureties, to the effect that, if the judgment appealed from, orany
part thereof, be affirmed, or the appeal be dismissed, the appellant
will pay the amount directed to be paid by the judgment, or the part
of such amount as to which the judgment shall be affirmed, if it be
affirmed only in part, and all damages and costs which shall be
awarded against the appellant upon the appeal. Whenever it shall
be made satisfactorily to appear to the court that since the execution
of the undertaking the sureties have become insolvent, the court may,
by rule or order, require the appellant to execute, file, and serve a
new undertaking as above; and in case of neglect to execute such
undertaking within twenty days after the service of a copy of the rule
or order requiring such new undertaking, the appeal may, on motion
to the court, be dismissed with costs. Whenever it shall be neces-
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§ 607. Redemption—by whom —rights. The property
sold may be redeemed within one year from the day of sale in like
manner. and to the same effect as provided in chapter XIII of this
Code for redemption of real property sold upon execution, so far as
the sale may be applicable by:

1. The mortgagor or his successor in interest in the whole or any
. part of the preperty.

2. A creditor having a lien by ]udgment or mortgage on the prop-
erty sold, or on some share or part thereof, subsequent to that on
which the property was sold. Such creditor is termed a redemp-
tioner, and has all the rights of a redemptioner under that chapter.

And the mortgagor and his successor in interest has all the rights
of the judgment debtor and his suceessor in interest as prouded.
therein.

Sec. 633; Daniels v, Smith, 4 Minn. (Gil. 117 Dickinson v. Dxckmson,l
N. W. Rep. 854 TIowa Co. v. Buson, 7 N. 597: Daniels v. Swmitly, 4
Minn. (Gil.) 117 Goenen v. Schroeder, 18 an (Gll) 51 Watkins v. Hack-

ett, 20 Minn, (le) 92; King v. Meighen, Id. 237; Everett v. Buchanan, 8 N.
W. Rep. 36.

§ 608. Notice to officer. The notice of redemption required
to be given to the sheriff under that chapter, may, in foreclosure by
advertisement, be given to the officer or person making the sale.

Secs. 344-353, 633.

§ 609. Deed. If such mortgaged premises be not redeemed, it
shall be the duty of the officer, or his successor in office, or other
person, who sold the same, or his executors or administrators, or
some other person appointed by the district court for that purpose,
to complete such sale, by executing a deed of the premises so sold to
the original purchaser, his heirs or assigns, or to any person who
may have acquired the title and interest of such purchasel by re-
demption or otherwise.

Sec. 623; Miller v. Miller, 12 N W. Rep. 209; Donnelly v. Simonton, 7
Minn. (Gil.) 110,

§ 610. Overplus. If, after any such sale, there remain in the
hands of the officer, or other person making the sale, any surplus
money, after satisfying the mortgage on such real property sold, and
payment of the costs and expenses of such forclosure and sale, the
surplus must be paid over by such officer or other person, on demand,
to the mortgagess~his legal representatives or assigns.'

Harst. Pr. 727; Bailey v. Merritt, 7 Minn. (Gil.) 102; Ayer v. Stewart, 14
Minn, (Gil.) 68.

§ 611. Record evidence of sale. Any party desiring to
perpetuate the evidence of any such sale, made in pursuance of these
provisions, may proceed :

1. An affidavit of the publication of the notice of the sale, and of
any notice of postponement, may be made by the printer or publisher
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process may be served on him in any other county or subdivision
within the territory; or, if he be a non-resident of the territory, or
absent, or concealed, the same proceedings may thereupon be had as
are provided by this Code in such cases.

Harst. Pr. 392; secs. 92, 104; Civil Code, Dak. 1713; Walton v. Hollywood,
11 N. W. Rep. 209; McMann v. Westcott, 10 N. W. Rep. 190; Foster v. Hend-
erson, 1 N. W. Rep. 596; Dick v. Moon, 4 N. W. Rep. 39; Forrer v. Kloke, 6

N. W. Rep. 428.

Administrator may foreclose. Jones v. Null, 1 N. W. Rep. 867; White v.
Secor, 12 N. W. Rep. 586; Bell v. Pate, 11 N. W. Rep. 275.

Who to be made parties defendant. See secs. 82 and 83, and notes, 619 and
638; Merriman v. Hyde, 2 N. W. Rep. 218; Hurley v. Cox, Id. 705; Nims v.
Sherman, 4 N. W.Rep. 434; Zaegel v. Kuster, 7 N. W. Rep. 781; Botsford v.
Botsford, 12 N, W. Rep. 897; Macloon v. Smith, 5 N. W. Rep. 336; Forrer v.
Kloke, 6 N. W. Rep. 428.

Defenses.

Sec. 597. Infancy. Terry v. McClintock, 2 N. W. Rep. 787. Want of
notice. Brown v. Conger, 4 N. W. Rep. 1009; Brockway v. Newton, 5 N. W.
Rep. 781. Duress. Macloon v, Smith, 5 N. W. Rep. 336. Failure of con-
sideration. Dicken v. Morgan, 7 N. W, Rep. 145. Imperfect description.
gotsfgrg v. Botsford, 12 N. W. Rep. 897. Usury. Taylor v. Burgess,6 N. W.

ep. 350.

\ Other defenses. ‘

Mally v. Mally, 3 N. W. Rep. 670; Henry v. Evans, 9 N. W. Rep. 216;

Maxtield v. Willy, Id. 271; Forrer v. Kloke, 6 N. W. Rep. 428; Lash v. McCor-
mick, 17 Minn. (Gil.) 381.

§ 617. Judgment includes. Whenever an action shall be
brought for the foreclosure or satisfaction of a mortgage, the court
shall have power to render a judgment against the mortgagor for the
amount of the mortgage debt due at the time of the rendition of such
judgment and the costs of the action, and to orderand decree a sale
of the mortgaged premises, or such part thereof as may be sufficient
to pay the amount so adjudged to be due, and costs of sale, and
shall have power to order and compel the delivery of the possession
of the premises to the purchaser; but in no case under this chapter
shall the possession of the premises so sold be deliveredl to the pur-
chaser or person entitled thereto until after the expiration of one
year from such sale, and the court may direct the issuing of an exe-
cution for the balance that may remain unsatisfied after applying
the proceeds of such sale. '

Harst. Pr. 726; secs. 619, 628, 598, 809, 812, Redemption,) 607, 633;
Davenport Plow Co. v. Mewis, 4 N. W. Rep. 1059; Olinger v. Liddle, 13 N.
W. Rep. 703; Johnson v. Van Velsor, 5 N. W. Rep. 265; Powers v. Golden
Lumber Co. Id. 656; Johnson v.Payne, 9 N. W, Rep. 81; Maxfield v. Willey,
Id. 271; Broquet v. Sterling, Id. 301; Ransom v. Sutherland, Id. 530; Han-
ford v. Robertson, 10 N. W. Rep. 126; Ketchum v. Breed, 11 N, W. Rep. 238;
Gilbert v. Haire, 5 N. W, Rep. 321.

§ 618. Action exclusive, After such action shall be com-
menced, while the same is pending, no proceedings at law shall be
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PRELIMINARY PROVISIONS, 179

PART III.

SPECIAL PROCEEDINGS OF A CIVIL NATURE.

CHAPTER XXXIV.
PRELIMINARY PROVISIONS.

§ 683. Parties. The party prosecuting a special proceeding
may be known as the plaintiff, and the adverse party as the defend-
ant.

Sec. 34.

§ 684. Deflnitions. A judgment in a special proceeding is
the final determination of the rights of the parties therein. The def-
initions of a motion and an order in a civil action are applicable to
similar acts in a similar prozeeding.

Secs. 509, 510.
WRIT OF CERTIORARI, ¢

§ 685. When and by whom granted. A writ of certiorari
may be granted by the supreme and distriet courts when inferior
courts, officers, boards, or tribunals have exceeded their jurisdiction,
and there is no writ of error or appeal, nor, in the judgment of the
court, any other plain, speedy, and adequate remedy.

Harst. Pr. 1068: sec. 712; People ex rel. Scrafford v. Sup’rs Gladwin Co. 2
N. W. Rep. 904; Stone v. Miller, 14 N. W. Rep. 781; Merrick v. Township
Board of Arbela. 2 N. W. Rep. 922; State of Minnesota ex rel. v. Board of
Public Works of City of 8t. Paul, 8 N. W. Rep. 161; Woodin v. Pheenix, 2 N.
W. Rep. 923; Wilson v. Gifford, 4 N. W. Rep. 170; Bresler v. Ellis, 9 N. W.
Rep. 439; Howall v. Shepard, 12 N. W, Rep. 661; Turner v. Village of Stan-
ton, 4 N. W. Rep. 204; Corrie v. Corrie, 1d. 213; State of Minnesota v. Pro-
bate Court, 10 N. W. Rep. 209; Parman v. School Inspectors, 12 N. W. Rep.
910; Healy v. Kneeland, 4 N. W. Rep. 586; Herrick v. Carpenter, 6 N. W,
Rep. 574, 577; Gager v. Chippewa Sup’rs, 10 N. W. Rep. 186; Ishpeming v.
Marony, 13 N.W. Rep. 527; Wilson v. Bartholomew, 7N.W. Rep 227 ; Smith
v. Powell, Id. 602.

§ 686. How commenced. The application must be made
on affidavit by the party beneficially interested, and the court may
require & notice of the application to be given to the adverse party,
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EXECUTORS AND ‘ADMINISTRATORS, 211

TERRITORY OF DAKOTA,
COUNTY OF .

The last will of A. B., deceased, a copy of which is hereto annexed, having

been proved and recorded in the probate ceurt of the county of , C. D,
'who is named therein, is hereby appointed executor. .
Witness, G. H., judge of the probate court of the county of , with the

seal of the court affixed, ithe day of , A. D. 18—,
[Seal, and the official signature of the judge.]

§ 54. Of administration with will. Letters of -adminis-
tration with the will annexed must be snbstantmlly in the following
form:

TERRITORY OF DAKOTA,

CoUxTY OF
The last will of A. B deceased, a copy of whlch i3 hereto annexed, having
been proved and recorded in the probate court of the county of ——, and

there being no executor named in the will, [or, as the case may be,] C.D.is
hereby appointed administrator, with the will annexed.
Witness G. H,, judge of the probate court of the county of
the seal of the court affixed, the ——— day of ———, A. D. 18—,
[Seal, and the official signature of the judge.]

§ 55. Of administration. Letters of administration must
be signed by the judge, under the seal of the court, and substantially
in the following form.

TERRITORY OF DAKOTA,

, with

COUNTY OF

C. D. is hereby appointed administrator of the estate of A.B., deceased.

Witness G. H.,, judge of the probate court of the county of ——, with
the seal thereof affixed, the day of , A. D. 18—,

[Seal and official signature of the judge.

Letters of administration.

. Form of. - Secs. 54, 55.
‘With will annexed. Secs. 50, 52, 54, 104. .
To whom, and the order of preference. Secs. 56-61,
Petition for and contest. Secs. 62-70.
Revocation of in favor of preferred applicant. Sees. 71-74.

- ‘will subsequently found. Sec. 101.

s ~ % for failure to furnish additional bond. Sec. 92,
« « for disobedience to orders of court. Sec. 87.
. « for failure to return account of sales. Sec. 208.
o “ in case of regignation. Sec. 105.

# ¢« neglect to file inventory. Sec. 120.

“ « for emnbezzlement. Secs. 108-112.

“ ¢« for neglect to notify creditors. Sec. 159.

“ « for absconding or concealing himself. Sec. 247,

-Peck v. Strong, 83 N. W. Rep. 697.:
An'nénﬁ II.—LETTERS OF ADMINISTRATION—TO WHOM AND THE ORDER
IN WHICH THEY ARE GRANTED. )

-§ 56 Who entitled—order. Administration of the estate
of a person dying intestate must be granted to some one or more of
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Contingent claim. McKeen v. Waldron,25 Minn. 466; sec. 263; Palmer v.
Pollock, 4 N. W. Rep. 1113.

§ 141. Proof of claims. Every claim which is due when pre-
sented to the administrator must be supported by the affidavit of the
claimant, or some one in his behalf, that the amount is justly due,
that no payments have been made thereon which are not credited,
and that there are no offsets to the same, to the knowledge of the
claimant or affiant. If the claim be not due when presented, or be
contingent, the particulars of such claim must be stated. When the
affidavit is made by a person other than the claimant, he must set
forth in the affidavit the reason why it is not made by the claimant.
The executor or administrator may also require satisfactory vouchers
or proofs to be produced in support of the claim. If the estate is in-
solvent, no greater rate of interest shall be allowed upon any claim,
after the first publication of notice to creditors, than is allowed by
law on judgments obtained in the district court.

Sec. 158; O'Connor v. Beckwith, 3 N, W. Rep. 166; Wilcox v. Jackson, 10
N. W. Rep. 661; Mass. Mut. Life Ins. Co. v. Estate of Elliott, 24 Minn. 134.

§ 142, How allowed not proved. When it shall appear,
upon the settlement of the accounts of anyexecutor or administrator,
that debts against the deceased have been paid without the affidavit
and allowance prescribed by the preceding section, and shall be
proven by competent evidence to the satisfaction of the probate court
that such debts were justly due, were paid in good faith, that the
amount paid was the true amount of such indebtedness over and
sbove all payments or set-offs, and that the estate is insolvent, [sol-
vent,] it shall be the duty of the said court to allow the said sums so
paid in the settlement of said accounts.

Sec. 249; Bunnell v. Post, 25 Minn. 876.

§ 143. Claim by probate judge. Any judge of the probate
court may present a claim against the estate of a decedent, for allow-
ance, to the executor or administrator thereof; and if the executor
og administrator allows or rejects the claim, he must in writing pre-
sent the same to the county clerk of the county, who shall thereupon
be substituted in the settlement of said estate in place of the probate
judge, as provided by law, and the judge of the probate court pre-
senting such claim, in case of its rejection by the executor or admin-
istrator, or by such county clerk, acting as judge, has the same right
to sue in a proper court for its recovery as other persons have when
their claims against an estate are rejected. Secs. 4, 5.

§ 144. Allowance and rejection of claims. When a
claim, accompanied by the affidavit required in this chapter, is pre-
sented to the executor or administrator, he must indorse thereon his
allowance or rejection, with the day and date thereof. If he allow
the claim, it must be presented to the judge for his approval, who
must, in the same manner, indorse upon it his allowance or rejection.
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§ 207. Legal disabilities. The preceding section shall not
-apply to minors, or others under any legal disability, to sue at the
time when the right of action first accrues; but all such persons may
commence an action at any time within three years after the removal
of the disability.

Secs. 387, 388.

§ 208. Account of sales. When a sale has béen made by
an executor or administrator of any property of the estate, real or
personal, he must return to the probate court, at its next term there-
after, an account of sales, verified by his affidavit. If he neglect to
make such return, he may be punished by attachment, or his letters
may be revoked, one day’s notice having been first given him to ap-
pear and show cause why such attachment should not issue, or such
revocation should not be made.

§ 209. Representative not purchaser. No executor or
administrator must, directly or indirectly, purchase any property
of the estate he represents, nor must he be interested in any sale.

Watkins v. Zwietusch, 3 N. W. Rep. 35; Welsh v. McGrath, 13 N. W. Rep.
638; Baldwin v. Allison, 4 Minn. (Gil.) 11.

CHAPTER VIIIL.

OF THE POWERS AND DUTIES OF EXECUTORS AND ADMINISTRA-
TORS, AND OF THE MANAGEMENT OF ESTATES.

§ 210. Possession, powers, and duties. The executor or
administrator must take into his possession all the estate of the
decedent, real and personal, except the homestead and personal
property not assets, and collect all debts due to the decedent or to
the estate. For the purpose of bringing suits to quiet title, or .for
partition of such estate, the possession of the executors or adminis-
trators is the possession of the heirs or devisees. Such possession
by the heirs or devisees is subject, however, to the possession of the
executor or administrator, for the purposes of administration, as pro-
vided in this title.

Administrator—Powers and duties of,

To collect and possess the entire estate. Secs. 122, 98, 102,
To sue for recovery of property embezzled. Secs. 124-127.
4« «  generally, for claims due estate. Sécs. 211, 295, 230.
« « <« damages from waste or conversion. Secs. 212, 213.
« « « regeission of fraudulent conveyance. Sec. 218.
¢« « « predecessor for account. Sec. 215.
“ complete conveyances of property. Sees. 221-231.

’
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286 JUSTICES' CODE.

5. To an action to recover the possession of personal property,
when the value of such property does not exceed one hundred dol-
lars.

6. To take and enter judgment on the confession of a defendant,
when the amount confessed does not exceed one hundred dollars.

7. To actions of forcible entry and detainer, or detainer only of
real property, where the title or boundary thereof in nowise comes
in question.

§ 1. Jurisdiction of township justices. That ail justices of the peace
of any township of this territory shall have the same power and jurisdiction in
their respective counties as is now or hereafter may be conferred upon justices
of the peace by law, and by an act entitled “An act to establish a Code of
Procedure in courts of justices of the peace, and to limit the jurisdiction of
the same,” approved February 13, 1877, and all amendments made or which
may é)e h)ereafter made to said act. (Approved March 1,1881; Sess. Laws, c.
129, § 1.

§ 2. Proceedings—how governed. That the civil and criminal pro-
ceedings before all justices of the peace of any township shall be governed
and controlled by an act entitled «“An act to establish a Code of Procedure in
courts of justices of the peace, and to limit the jurisdiction of the same,” ap-
proved February 18, 1877, and the Code of Criminal Procedure, and all
amendments made, or which may be hereafter made, to said act and codes.
(Approved March 1, 1881 ; Sess. Laws 1881, c. 129, § 2.)

See. 103, '

§ 1. Jurisdiction of justices. That section sixty-two of chaptertwenty-
four of the Political Code be, and the same is hereby, amended to read as
follows:

«8 62. Justices of the peaceof any town heretofore or hereafter organized
under the provisions of said chapter twenty-four, shall have exclusive juris-
diction tohear and determineall offenses against the ordinances of such town,
and concurrent jurisdiction with all other justices in all civil cases, and in all
criminal cases for offenses against the laws of the territory, committed within
the county where such town is situated; and whenever complaint shall be
made to the justice of the peace of such town, upon oath or affirmation of any
person competent to testify against the accused, that an offense has been
committed of which such justice of the peace has jurisdiction, said justice of
the peace shall forthwith issue a warrant for the arrest of the offender, which
warrant shall be served by the marshal of the town, the sheriff, or any con-
stable.of the county, or any person specially appointed by the justice for the
purpose, and in all preliminary examinations before such justice he shall be
governed by the Code of Criminal Procedure, and in all trials before such
justice for offenses against the territory he shall be governed by the justice’s
Code.” (Approved February 17, 1881; Sess. Laws 1881, e. 134.)

§ 15. Jurisdiction of justices over unorganized counties—when
territory to pay expenses. The civil and criminal jurisdiction of justices
of the peace in organized counties, in any judicial subdivision containing one
or more unorganized counties, shall extend over all such unorganized county
or counties in such subdivision; and all summons, warrants, orders, or pro-
cess issued by such justice of organized counties, shall be served or executed
by the sheriff or any constable of the same county; and the costs in all erim-
inal prosecutions in the district and justices’ courts, for offenses heretofore or
hereafter charged to have been committed, when the same is not collected from
the defendant, shall be audited and paid out of the territorial treasury; but
no such costs shall be so audited or paid unless a duplicate itemized account of
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the same shall be certified to as correct by the district attorney of the district,
and examined and allowed by the district court, one of which acceunts shall
be preserved as a public record in the office of the clerk of the district court
of the subdivision; and the court shall have full authority to disallow any or
all such costs and fees, whenever it deems the same illegally or unnecessarily
incurred. And the expenses of all eriminal prosecutions arising, or having
arisen, in such unorganized counties, including the lawful costs of keeping
the prisoners, shall be audited and paid out of the territorial treasury wheu
the same is certified and allowed in the manner prescribed in this section.
But no fees, costs, or charges shall be certified or allowed unless the same is
first duly adjusted; and no fees, costs, or charges shall be so certified, allowed,
or audited, as in this section provided, unless the ofticer prosecuting the same
shall attach to such itemized account an aflidavit that the same and every item
thereof has been actually, legully, and necessarily incurred, and that no part
tt_}eleof5ha.s been paid. (dApproved February 23, 1881; S8ess. Laws 1881, c.
87, § 15.)
§ Jurisdiction.

Of action to foreclose liens. Code Civil Proc. Dak. § 675.

« « under herd law. Code Civil Proc. Dak. § 754.

“ « for damages against railroad for injuries to person or property.
" Code Civil Proc. Dak. §§ 680, 681.

“ “ in case of estrays. Pol ode, Dak. ¢. 34.

«  « under the poor laws. Pol. Code, Dak. ¢. 33.

“ justlce of the peace as coroner. Poi. Code, Dak. ¢. 21, §§ 67-87.

" “  « toissue subpeenas. Code Civil Proc. Dak, § 447,

“ “ “ “ to take depositions. Code Civil Proc. Dak. § 471.

“ “ when a school corporatlon is a party. Sess. Laws 1883, p. 111, §
116.

“ « under game laws. Sess. Laws 1883, p. 147, § 6.

“ * under act to prevent the spread of gianders. Sess. Laws 1883, p.
148, §§2, 3, 4.

« @ under road laws. Sess. Laws 1883, p. 261, § 24, and Sess. Laws
1881, p. 198, §§ 3, 4.

Powers and duties assigned to justices of’ the peace by the Civil Code.

To apprentice children. Secs. 141, 143.

To take acknowledgment of indenture. Secs. 150, 157.

May authorize assignment of indenture. See. 151.

To aunthorize apprenticing of Indian children. Sec. 144,

May issue order to stockholders to call meeting. Sec. 412.

May take proof or acknowledgments of instruments for record. Sec. 656.

To hear complaint against bridge corporation. Sec. 533.

The courts of justices of the peace possess only such jurisdiction as is con-
ferred on them by the organic laws and the statutes of this territory. Code
Civil Proc. Dak. § 32.

The territorial jurisdiction of justices of the peace is co-extensive with the
limits of the county. Secs. 97, 4. But a non.resident of the county may be
summoned to answer on a joint contract. Secs. 16, 17.

Jurisdiction acquired by due legal service of summons. Code Civil Proc.
Dak. 102, 103, 104, Newlove v. Woodward, 4 N. W. Rep. 237; Vleit v. Wes-
tenhaven, 4 N. W. Rep. 448.

By voluntary appearance. Sec. 11, Code Civil Proc. Dak. § 108.

Jurisdiction as to amount sued for. Bishop v. Freeman,4 N, W. Rep. 290;
Gates v. Neimeyer, 6 N. W. Rep. 150; Henckel v. W. & W. Manuf’g Co. 7 N.
W. Rep. 780; Orr v. Le Claire, 12 N. W. Rep. 356; Storm v. Adams, 14 N. W,
Rep. 70; Stevens v. Gunz, 23 Minn, 520,
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INDEX.

{NotE. In the following general index ghd,_:pférgnces,to the severa] Codes
the gubject-headings, the Code referred
group.

this volume are grouped sejiarately under
to being indicated in the ¢ section ™ column, at the beginning of each

in
[ C.

C. P.” reférs to the Code of Civil Procedure, « P. C.”” to the Probate Code,and «J,
C.” to the Justices’ Code. The abbreviation applies in each case not only to the
section to which it is attached, but to all the follawing sections until a pew abbre-

viation is introduced. ]

A Section P,

ABATEMENT. R w
‘of action—not for degth.of party..... seseencassssss0. C.P. 562, 85 152,20

ABQLISHED,

" rule of strict construction of statutes..... creieievasasnnssssores 3 1
.all statutes, ,{)a.eWs, and rules previously in force........ ceresevess B 2
“distinctions between actions at law-and suits in equity.......... 33 9
all forms of action heretofore existing...... cocoenescrceses veee 33 9

1eRAIZ. <o eenerrranninenns ceirecerarrevesaveeans 109 31

action of discovery............. trestesansistsssannsansssnrnes 438 128
writs of seire facias and quo WArraNto......sveeveveciiesnsanses 831 145
Injunction ..vevneieciiriestnessionteceseisaasscsonees 188 58

feigned 188UeS. . ..ooiveeeecntenncescsescssaranncrses ssnasascs 36 9

ABSENTEE.
appointed executormay?ullify..........................P. 0. 50 210
to have notice of application to probate will. ....cceoetveosses. 18 204
‘court may gppoint attorney to représent.......covecovverraase.. 308 267

ACCOUNT.
action on, When 8CCIUeS.....ccevverscereersnsssccsesssC. C. P, 68 14
how pleaded.................. BN -1 39
copy of, to be furnighed on demand........... S T | 89
to,beveriﬂegiwm.ﬁ ..... hen g; gg
court may order further, When. ...ccovveinetcesoseacccncensany

reference to take...... ... tecerasesscaressnenrreeses 210,229 80, 68
coynty to make, of costs and fees, when....... veersoereennssses 96 0 117
of property, of corporation to be taken, When. ....eveeeeeeceieen. 545 148
guardian ad litem to render, when. ... .....cceiivinnaeel0.. 580, 80 157,19
o} megchanjcs and others for lien........... ceeetseintanans +-563, 662 174
oorents,ac;i,onjor,vyhen..ﬁ.;ﬁ ...... - % | 104
24 ISTRATORS AND CUTQRBS.

0 ,;dmlnl:t;:gor, special............ ciecsresssanssesss. P. G 100 . 219

of gale of preperty............

uﬁmmﬁ, to render full account, When....ce.uusoeneon. 239 252

.atand ef-one year, how 245 253
to accompany game with voucher...... . A8, 254
to render to successor in office, when......... 246. 253
\ __final, how settled—proceedings............250-256 264-256
i b:hal,t:d ,be.ﬂ.. ........ Ceeerenversanne, g ggg
.. Jpay be cited. to rep er account. ..o oo vy 1 JA0
*my;be.pontug(‘l,, OW...ueee eevicecarrncacriansnssesas s, . 253
wl_matmfy ]contestedm..............................:jé_ggg : gg

farfinslaettlement. ... cooiiviiiiiiiieiigienan s ennn B6T .

. third persons.cited 10 7ender, MRON. ..o oiviirariiarieieiiaene. 437 225
of APPraisers fOr SEIVICE8 cus toeseoerrrecesscisarassnssessssese 114 222

v.l—1 @)
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4 INDEX.

AFFIDAVITS—Continued. “Beation
in support.of return- of sales M&de.......cc00vserecncescsse P O 208
Lo postpone trial..... cessssscresssrsassscassessrasessasassd. C. 47

AGENT.
for absent parties in distribution of estate....cccovuv... P C. 291—2&7
sdministrator may be, for co-adminigtrator. See Ci

ALIAS WRITS.

who may issue.. vesesesesssesssrscssssass.C. C. P, 341

m(.aseof.personsimprisonedfordebt.......................... 728
ALIENATION.
pending action, does not,gffect.action.......eciaeterriivecena.. 048
see Ctosl Code.
ALLEGATIONS.
not controverted deemed trU8..cvveviiescvantesssssararcsornses 187
when and how controverted . 118 122
when deemed controverted......coveeeveees seceicsnosnss ...701 137
ALLOTMENT. S8ee Allowance.

ALLOWANCE.,
to surviving wife, child, or husband..................P, C. 182-134
under will....coe0vivineananns aeeeas e 198, 195
how and when paid....... .cccveervesneensocosanararancess .261, 171
for support of mMinor, When...ccovivee.vnrsareorsecnraniocennes 343

AMENDMENTS.
party may amend once Of Course. .......veee crisiniens C.C.P. U1
at discretion of court after demurrer sustained. ................. 141
court may order, When-—termBs.....cc.oieeisererosossvansen }129, ];i:

error of name corrected atany time............cooeviiiniiiins.. 14
trivial errorad:mgxrded ......... 139, 145
in taking appeal.....c.coeeivitreenesensctsacssrsnesncasanans 407
mustbacervedumeuoﬂglu tesesnsaveense casanssnsanene 141, 115
tooppodtionmprobmotwﬂl—timetor ciesessessiiaans P.C. 22
in taking appeal...... “etsesererserierae susen eerterareineeans 328
how and When. AllOWEA——LermM. oo vvvreernns corrns. e ) C 43, 27, 26
ANSWER.

requisitesof............ Crersieeaeans C. C. P 187, 118
to b:;em:;dh\when and how..... .125, 126
to ypcrtyorattornoy............
aydeﬁnmpartorwholly ...... 120 118
all objections not demurrable, tnkenby.....................120, 116

limitations pleaded by answer only......oc..v00cesencsecesnss.. 87
may set up new matter, (counter-clnim,)....................119 118
sham and frivolous stricken out............ < I P |
may be stricken out on ‘defendant’s refunltotectify............ 443
allegations of, when deemed admitted. ..o voevsvncsneennnnieaes 137
several.defensesmaybepleadodin............................ 119
when t0.be served—delay.........cocieientvrrininssoninnes..97,112

delay be extended, when ..... 112 143
to amen ed COMPIAINt—BAINE. .. v vveveorrunnnns soecrarsanne 993; )

DOW BEYPEA. .o ov cevevonnanariaraorssossnansceosssssenassasnane 97

where ta be served..... ceeesriaa, . L)
by whom to beserved.....coeveeecsncsvecss cavsossvonssvannas. 97
supplemental—delay for serving..........ooeeuuiirreincnine.. 141

omission to answer—effect of. . .115 , 229
MARAATIUS. o eeevvoreennaronsroranansanss 698,699
;udgnilentfon when..... fl ........... S T T %ﬁ
n act; or possession- of rea catsesesasenseasaanaeanos
t.oactmn.for,libelorslander ceseees P .
toacuonforpoomslonot ptopeﬂydismlned vessvasessescesss 188
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6 INDEX.

Section Page

APPEAL—Continued.
bond does not stay issuance of letters, ete..................P. C, 322 270
in other cases....c...coe0veteeanans teteeane teeoeranas 323 270
BCtION 0N +ovvvevncancasvosssesaesncssnssncscnsensss | 331, 319 272, 269
321 270
to what court...... T ) 14 268
transcript—by whom and when forwarded...........c...... 270
what to contain ...... sessesivseactastronass 271
judge refusing to forward t.ranscnpt—how compelled ceerneanass 271
trial de novo, when......... . 5 271
by court or jury . k 271
scope of, reviewed by npp(-llate court...... tereevecastaanenianas 325 271
may be dismissed, when...... cerneens creenns Crereesriernrenee. 320 264
appellant mayamend BOW. coveevieeireiraanrisesonncnnansans. 328 271
dismissal of—effect........ P Y- 271
costs of —how adjusted...cocvrecncness sovetvercnccesnreiosa,. 329 271
judgment on, executed by probate court........occivieinnn..n. 380 272

reversal of decree does not invalidate acts of admimstration done
) 322, 332 270, 272

no appeal from order appointing special administrator.......... 96 218

IN CiviL AcTiONS.
10 What COUIt..ensseceanecsncseecearccsssnennacsasassads O 89 305
how taKeN..ouiveseerueosecnsnsesnsonsassssecosscanasnans 305
notice of—on whomserved.....ccoeeiveeencarnsscecessnnns 89 305
What to 8tate..coceeeviicetsrracctarsescorncnsssses. 88 305
statement to be prepared and filed ..... tevessestoctestanas . 9 305
amendments to—how settled......... cesnanee veer 90 305
what to contain............... (S ctseiians 90 305
when not required ...ccvvvenineniiann. ceerecans . 9 305
undertaking—conditions of................... ceesieaseasess 93 306
deposit of money instead of ............. ... 93 306
exception to sureties. . ..... .. 93 306
sureties to justify—notice....,....... e, 93 306
in forcible entry and detainer....... ceeaeanan 94 306
in, suspends execution........ sesesaenaen vees 41 206
order to stay exccution, how............ vees. 95 307
transcript—what constitutes .......... Cerserersasnrersnans 92 305
justice to transmit........... Setee teveanaee . 92 305
how compelled ........co000un... [ 92 305
powers of districtcourton...........c.0ivuuns Creaeeanas. 46 307
may be dismissed for delay—notice ...ooe oL 96 307
astochangeof venue ..., oot iiiiierierriiniinoiacnane .. 96 307
judgment istrict court.......cie0iinen .. 96 307
new trial remanded....coveveneecinnniiinnnn, 96 - U

IN CRIMINAL
defendan eal.......00 reeseneanas sersientaens 136 313
dofhisright ............... ... ... 136 313
gives notice of, orally.............o0iiiiiiiiens 136 313
may appeal as in civil actions........ [ 89, 137 305, 313
bail taken by any magistrate ....... ceesreae eese 139 313
witnesses may be held to appear..... erertesoees 140 313
record and papers transmitted..........c.000enn 313
Justice may be compelled to transmit. . 313
powers of appellate courton............ e ierecesiaes 313, 314
not to be dismissed for any cause ..........oiveiiieeniiians 42 314
see Oivil Code, Indez,; Political Code, Index; Code of Cri
inal Procedure; Writ of Error.....c.iieas sevssnnenren 425 125
APPEARANCE.

is equivalent to personal service of summons. ......... ..C.C.P. 108 31
entitles defendant to notice, when ............ccoo.0 . tevassene 229 68
failure of, waives jury,when ............cooiiiiiiiiiiiiiiiaen, 263 79
of parties interested, waives notice....... e eereerrnraanes P.C. 18 204

voluntary, and pleadmg, hegins the action ................J.C. 11 290




INDEX.

APPEARANCE—Continued. Section
may be by attorney..coooeviais oL, ceeveesvensessd. G 12
of infant by guardian........... ........ O
time allowed for.....o....... PR . cessiessescessss.16, 16
one hour of gracefor, on trial. . N

see Code of Criminal Procedure.

APPLICATIONS. N
to vacate injunction—how made ...... ceseseseseeassves. 0, 0. P. 195
for discharge from imprisonment......c..oveeeeicecasnacvses 728, 722
defined—a motion.............. P 3 (1}
to supreme court to settle bill.... 283
to revive judgment..... .es 86
10 make NeW PATtiS .ccovvveorersrarsscocacarsesavesvesncassee 88

APPOINTMENT. L
of administrators, how made...vceesveeecercccarsasceess P O, 58-55
special......... ceessessetessrtsetttc sesacsteccasrascasonses 9D
how Proved..ccciveseeesnesvsscirssssnsassascsscsnce sanoases 107
guardian.........ieiiiiiiiiiiiiisnneiiannons seeseereesanss 338

BPPTAISETB. .o vvecaceareaadionnncacsassndronrsnsanasseasssrl, 114
referee ... ..ueieiiieieantseniiiiannn 0 o P, 271-278
appraisers to value exempt Property...icciceceveccracainsses 327
dutieg of coevenvrneeetireiincncioonncinressrsnaaseonanans .. 328
APPRAISERS, ) ,
to value property of estate
oathof..... .. cesnes
who may act as..........
duties of, how performed
compenaatlon of...... ves
Of Teal €StALe £0 DO BOM . .o e nvenenvrnrsnnenssrnens e smnens
of partnership property.......... cevenns
to make report of appraisement. .. ... .iiiiiieeiiriicnannnse .. 114
of property of minors agd wards. ............ esreserasenannaas 355
to value exempt property ........... Cesresieananainas C.C. P. 327
duties of, how performed............ - 7
to assess damages for stoek killed by TBilroad. ... ... Creeeseanans 680
fees of....... cereeerseiensannnee aCsetatanaes Ceseerertsiraainnas 682
ARREST.
in execution of judgment..............0000e.
when may be had—conditions ............
may be discharged at any time by plalnm!. ves esseseranans
application of debtor for discharge...... . ceeteanens 376, 722
noticé of—on whom served.......... vesesssescsanss 723
may be heard at chamber. .............ovvnveeen 725, 724
discharge of prisoner docs not discharge jud, eut. ..... cerenens 728
second application for discharge on newly-discovered evidence,. 732
costs to be advanced by plaintiff............. sececertsersinrens 731
certiflcate of discharge............... tevessssessasssnascasoses 120
effect of—forever exempt. ...... teseesasenanan reeans 727
discharged by payment mcludes COSBLB. sons vesnssnnarcosnnovroes (29
appeal from order of judge............ocieveriiiiiniinananns . 733

in criminal proceedings. See Code of Criminal Procedure. )

ARREST AND BAIL.
forwhat.causesallowable........................ ...536 149

women may be, for certain causes.. ceasersnens . 149.
order for, issued only by the judge ................... vecersas .. 150
order for, issues on affidavit and bond ............ [ 152, 151
may issue at any time pending the action ..cvv0eee... 153

what tocontain. .........oooeiii e an sreeesassnses 163

and affidavit must he served on defendant .......ccveve..n. 154
affidavit for, by whom to be made........... Ceeessesessenraians 151
may be positive or on information. ..........c..oo...l. 151

must be filed with the clerk............. tisseseseecans 151

210-211
218
220

222

222
222
222
241
245

9erer
P

277
a7
a7

178

178

04

-

92, 107
188

112, 186
186

187

187
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18

187

18x
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Section Page

ATTACHMENT—Continued.

defendant’s sureties to justify on notice to plaintiff......C, C. P, 214 63
lienor may move discharge............ cocv..... . 216 64

sureties approved or justified, clerk discharges at-
tachment..........cco00u0 ceesecsessessasse.. 214,213 63, 62
of partnership property—exceptional.....cceceiveiviiiianannnn, 216 64
plaintiff may sue for debts attached, hoW...cococuvervnnvsensass 211 62
incaseof bastardy......co0reveencncsvanncnnns esenessesacssnss 41 190

366,376 107, 112

of persons for contempt....cceeveveiriessccnnenassenasal. ¢ 453,209 131, 60

454 131

in what cases and hoW...ceeresvenvisanerencresnesesase.d. C. 28-31 293-294
ATTESTATION.

of will, how questioned and tried.....cce.00vvnesense....P. C. 22, 31 204, 206
ATTORNEYS.

subscribes pleadings.....ceocevveresrscscnsne caee.. 0. O, P. 125,97 38, 24
may verify pleadings, when....... eeeseseas suanransnneanas. 127,126 39,38
may receive service—except SUMMONS. ceveeveerescercrenses 623 522 143
privileged as to testifying. teteeraneeeienas vereneees 499 139
may hie appointed for defendant, when tessesntscansriesnnases DOD 140
rights of, in conducting trial... cccvvviievereniiiannnn.... 249,247 74,73
fees of, how adjusted. ..........co.oiiiieiiniinies e ceesases 377 112

included in judgment as costs, when . PP - 1 £ 113

in partition....... Ceetetessairasenter ettt ariasctanantans 592 157
may be arrested, when, _,,.........0.c00unenn . 149 45

to prepare ﬂndmgs of fact for the court.......
appointed to absentees interested in probate of will.....P. ¢, 19 308 204, 267

to represent absentee in partition.............. veeses 308 267
to defend action by administrator against estate. ..... 158 234
may represent party in justice’s court............. teannaes J.C. 12 290
name of, indorsed on sUMMONS ..ovvevenvennsnenn. trsesescasee. 14 290

see Political Code.

B
BAIL.
may arrest and surrender defendant....... veseserenes..G, C P. 159 47
when sheriff is liablcas.............. Cteeiesaeaenasnsraaenssans 171 49
how exonerated................ Ciesereseceniinanes e teaeinanne 161 47
justify, how ......co00iievenannas tereertaersinons tereaseansren - 163 47
required quahﬂcatlonsof ....... ceecrariateaas S [ 45
examination of, how .. ....ccoohiiviiiiiiii e, PN 165 4%
liable to sheriff, when . ool iieriiiieiiinviarscecnseecarsane, 173 44
suable only by ACtiOn..vvsenen. reeees 160 47
defendant admitted to, how and when .e J.0. 134 312
when appeal taken ...cooeenecienrncs sannnn 138 313
may be taken by any magistrate......... Geesassseeesetniisane .. 139 313
. see Code of Criminal Proceduse.
i BARRED. See Limitations.
BASTARDY. :
action of, how commenced. . R o B A A ] 159
clerk issues and subscribes summons ..... eetenanaes seseasescese 139 140
district attorney prosecutes action..... Ceeeesateranesinean vene. 142 190
attachment may issuein ................. ceevesenss 141 190
issue in trial of, what is and how tried.... .. 743 190
judgment in, WHEBE. . eneernrnensnenennen B A 744 180
modmed how cevesieane e tesiesiarenaneans seenrans 745 190
county may prosccute ........... T Cereacons s 146 0 101
BEQUEST.
interpreted —not valid against creditors. . P S O 31 ] 223

to be included in inventory.............. bessaaaine seeersenrans 118 223
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Section
BILL OF EXCEPTIONS. See Erceptions.
BILL OF EXCHANGE. See Bills and Notes.
BILL OF PARTICULARS. 8ce Account.
BILLS AND NOTES.
partlesto,howsued ...... cenianans teaeen sevsvecensesssC.C.P. 84
BONDS.
Or EXECUTOR AND ADMINISTRATOR.
form and conditionsof............... ceeceissneesss P C. T8, 76
to be approved by judge........... teeeriiernae, veerven vee
to be recorded by the judge ..............c... ceenses 75
additional, required when real estate to besoid. ... veasraaans 77
new requlred when and how............. . ..84-89
separate, required of each. ... .. . 79
may be sucd on, successively. . . 80
may he waived by will...... eheciessraereeaninannee ceneee 83
is good forappeal............ teiiiiiiiiininas cesane vese 331
of special administrator...........ce00vtiiennn., reaess eees 97
of purchaser of real estate sold hy administrator............ 200
pof agent appointed for non-resident........... venennens 205, 292
of appeal—requisites of . .......oiieiiiiii i it an 317-319
form and conditions of ........... . ciiiiiiiiiiiiien ... 321
of guardian to minor—form and conditions of........... 355, 340
ad Yitem............ ...oi. il iiieieireinnas
to sell real estate of minor........ cieeevees.. 370
to insane person .......co.evvevnanens sees.eees 348
to be filed where . ............... teeevassaeess 386
for whose interest.......... csescesseasnseasss 386
of legatee for contribution....... eeranes Ceserescanenes eee. 272
Of FCCRIVEr. .vivee ittt inrree it ennssastvsenncnsnnss 221
of plaintiff taking judgment.against non-resident.......... 229
sce Indemnity.
of guardiam ad litem..........coviiiriiiiiiiiiiienes C.C.P. 80
to obtain arrest of debtor.... eee.. 152
to obtain discharge from arrest..........ccoicvinnecaannan. 156
of plaintiff in claim and delivery........c...oiiiieenns eeee 179
of defendant in claim and delivery...........cciee e, eeee 181
of plaintiff in injunction.................. ceseasannes cesses 192
in attachment................ resereasesnases vee 200
of defendant inattachment............iciecinnnnnes reeeee. 214
Of rCCeiVer..ouveveneeinrnnnanns tiseereanes ereseasconasens 221
of indemnity to sheriff, when........ ves.ereranns
forappeal..oouever criniiiiieienenn, O
where filed..oovvueeeviiner i,
BOOKS, ETC. '
Bibles, etc., not assets—to be delivered to surviving wife or hus-
L1 T PP - X

of record to be kept by probate judge..cc.eeseeincrrccccnsnaves 75
BOUNDARIES.

action involving boundaries of real estate—jurisdiction......J.C. 10
BURIAL LOT.

not asset of estate of deceased person....... cencneresenses. P C 128
C
CALENDAR.
Of BUPreme COUTt. vt vorservnrcrorsvnvesns veeesseneness 0.0, P. 24
appeals dismissed may be reinstated on....... wssesseacensssanse

&f district court—clerk to enter cases on, when.......cos00ese.. 238
CANCELLATION.
of judgments—how and when to be made........ veesassaassses 508

Page

215
215
214
215
216-217
215
216
216

218

244
265, 264
269
270
288, 373
215
279
275
283
283

249
250

19
45
46
51
51
' b4
57

66

214

7
7
71
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Section

CLAIM—Continued.
of third persons to property seized in execution......... C.C. P. 321
and delivery...o.coovcvvviviiiinenns ceneirareraeananae esease.. 186
adverse, in case of garnishment.................. estecasecranas 373
administrator’s notice to present........ocv... cerarsesss. P C. 137

how given—time allowed.... ........137, 138
with prouf of publication to be filed and re-

carded....... ciies easans Ceseeresanians 139
PRESENTMENT OF.
condition precedent to right of action..... ser saesnscens 150, 148
in case of death of defendant pendingaction.....covevn..n.. 150
judgment before death of defendant........... 154, 153
time allowed for....... coerenseraiarens tereaena }144, lgg
1

vacancy in administration extends time for............ 149
not presented within the delay—barred, except. . 140
by judge of probate—how made—proceedings..... 143
by administrator, BOW..eeeveriienrianiaiianens . ... 158
how proved—indorsement—notary’s certificate.............. 144
claim, how proved for presentation................. eeeen... 141
allowed and paid without presentment..... ..... Ceeeresasas 142
presented, duty of administrator—indorsement............. . . 144
allowed by administrator, presented to gud L 144

allowed hy administrator and judge, filled for payment in due
COUTBL. v tons s snasanrsonnaise sonvasosnonsontvsnsasasssnns 145
judge to keep recorded list of claims allowed......... ...... eees 145
partia) allowance of. ......c.vveinerrieeiiiaieiriianeensisnnens .. 151
doubtful, may be referred ........ Cesesuesneessesntatsaonras 156, 155
rejected, action for—jurisdiction. ...... tereteariaen teteaesanias 146
judgment for—no execution ............ ....eeeeee, 152

before death of debtor—executory, when..... 153
after death of debtor, payable in due course.. 154

costs, administrator, when liable for....... [ vearaeansens 157
action by administrator—how brought.. Cereaenees . 168
allowed, not affected by limitations,....... ............. . . 202
may be presented at hearing of application to sell............... 175
CLAIM AND DELIVERY.
may be had, in what case...... e eaisasecase i aeas C.C.P.176
on claimant’safidavitand bond.................. 0o eeea 179, 177
plaintiff makestheorder for..........cecvcieiieerennneencnnnes 178
plaintiff's undertaking—conditions of ............... censssssnce 179
sheriff executes the order,how...................... .
to serve on defendant notice, undertaking, etc.,...
defendant may except to sufficiency of sureties....... .
sureties to Justify. ...... ..ottt cerienes
property delivered to defendant on his undertaking.............
defendant’s sureties to justify, how.........................
sheriff to preserve property, and deliver to party entitled........ 185
claim of property in, by third person—how treated.............. 186
sheriff to return papers and proceedings tocourt.......coenevnee 187
allowable in like case and manner as in Code of Civil Procc.(llure 2
. C
CLAIMANT.
of funds paid into public treasury............. ceeses veeens P.C. 296
asserting right of conveyance—deathof.............. censenncas 230
CLERGYMAN.
not compelled to give testimony except.......... ceenaas C.C.P. 499

CLERK OF COUNTY. :

see County Clerk.

CLERK OF DISTRICT COUR’i‘, (MISCELLANEOUS DUTIES

ASSIGNED TO.)
in appeal, receives deposit forcosts. ..oe.ivvvnnennnn, cesseness 414

12
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Rection

CODE OF CIVIL PROCEDURE—Continued.

rule as to limitations....c.o0 coiiiiiiiiiiinae e e C.C P B

) YIRS U RSP Cerae . eeseeasnes
COMMISSION.

10 tnke testimony. ... c.oviiiiiiieeiiiiiiionaean cenenes ve...471-474
COMMISSIONERS.

to uke partition among heirs............ srresesssansenes P C. 279

appointed by probate court.. .. testessanscersans 279

order. decree of dlstrlbutlon. etc.—their warrant ...... sresenses 279

not appointed until notice, how...... tiessecssnesnsacaseronns.. 280

may act in different counties........... .. 281

dutics of, how performed 2-287

reportof fieeMereranieneiesenseniaaan . 248

not to be a.ppomted uhen cssevacsconsesnsrransnass 289

see (il Code; Political C’odo

COMMISSIONERS, (COUNTY.)
to prosecute for bastardy, when.........cccve0000iee00.C,. C. P, 746
see Political Code; Code of Criminal Procedure.

COMMITMENT FOR CONTEMPT. 8ee Attachment; Code of Crim-

inal Procedure.

COMPENSATION.

mutual judzmems compensate each other........... C. C. P. 644, 305
in making partitiong....ceeevviniiiiiiiiiiiii i, 574, 575
10 equalize shares ... ... e teseaesiireraaaatr et anasasta atoen 588

COMPLAINT. .
is plaintiff’s first pleading. .......coiiiniinii il .. 110
form of—title of action and court.. Ceevessesnesannetoaisnne 111
what to contain generally......... Ceenacinianeans etieaserenns 111
in action for usurping office................... 536
to foreclose mortgage ...... cesenseaes 620
of partition....occciriienvicersenana. 549
maust be subscribed by plaintiff or his attomey. P &
must show good cause of action.......... A § &

may set up several distinct causes of action..cee.veececesonase.. 136

esch cause to be stated separately........cooseascasevssran.. 119, 136
account, how pleaded in.......cvievesrnssnciieccnsoncsnsasnses 127
]udgment how pleaded in.. P & 1]
performance of conditions precedent cresee . 131
rivate statute.............c00.0s ceurs 132
in libel and slander, what to aver.......... . 133
description of real propert how stated in..... Ceereeens 637
whenandwheretobeﬁle({. ...... veesecssasstoansones ve.. 521
may be verified or not........... tecsassrere.aainnessass 126, 126
necd not be served unless demanded. .. treeerenne reeeansenneans 99
must be served with summons, when......... vessenssvaass 104
may he stricken out on plaintifi’s refusal to testify seceesiesnes 443
demand of, limits the relief sought ..................
may he oral or in WEHLDZ . oot irsesirenaisarnsscsnsns Vg 20 19
WHAL §8.0vrieerianer.iinaeenns treesteaiianans sene
not to be verified, unless................ Ciasssesanrnans seeaees 19
in forcible entry and detainer, venﬂed ...... teecasereinnaanan 37
in criminal proceedmgs—what 18euenncssrsencasnnsncnrsnsnrnns 106
COMPROMISE.
offer of, in civil actions............ veecersensssess. 0. C. P. 432435
see Code of Criminal Procedure.
COMPUTATION.

of time allowed for doing an 8ct. ......occeveviinnerecncnneees 6
constituting period of llmxtat.lon. eressiersertasee
of notice to probate will........

of interest on judgments... .. ceecettsecssnrinees

Page

Wi

169, 91
16T

292, 291
292

291
205

126-127

203



INDEX.
Section
CONCLUSIONS.
of law to be stated by judge in writing......... enveres.. PG 28
CONDITIONS PRECEDENT. .
how pleaded......cooovniiniiiiieisninnanannaiinann, C.C.'P. 131
to action for damages for stock Kkilled by railroad.. .00, 680, 681
for damages done by domestic animals......... veve.r.. 748
presentment of claim against estate............... ..P. C 150, 148
proof of ngtice given—to settlement of account...........cuu.. . 255
CONFESSION.
of judgment, how executed.......cvcvevvneirennases C. C. P. 15-717
how entered .., ..ocvovvivreoaresancensncesaonns eeeeresed. C. 62
CONFIRMATION.
of sherifPssale..........coieviiiininnineserienrennene. C.C. P. 343
of all sales in administration, before title passes . .P. C. 163
partnership propertyl............. e eesrraceaccrrarneans 168
of sale of real estate—cénditions of......... Ceireeneniees oo 184-194
of report of commissioners....... tarsessetaeres st aenans eeress 288
order of, to state What....ceeuvineiesoncnnen trssescnsaransna .es 190
CONFLICTING CLAIMS TO BEAL EbTATE
action to determine ..........vevvevunanes PP C. C. P. 635-650
CONSTABLES.
dutices of, how-performed ....... tetreseairees teessesaencns J. G 17
is executive officer of the court ..... tereinses ceernsanas veriiees 12
CONSTRUCTION.
of the Code.......... ceras . teeseenenns c.C.P. 3
of language .....cevviiiiiiiiiieiciiiiiiaan “esensnns
of pleadings...... PP ]
ofproceedmgs in probate COUTEn evnorsree srsssssnssssenssP. O 3
CONTEMPT. '
defendant punished for refusal to obey judgment...C.C. P ) 376, 3((,_)3
f
member of inferior tribunal pumshed (1) g 707
parties for refusal to testify.. cseneestsaesarersenecrrnrn, 443
witnesses for disregard of suhpa:na ..454, 453
referee may punish for..........eoneiaaienimeer il 453
what is, and how treated by justice of peace ............ Jc. 82 78
in criminal proceedings. ... ..veeiiiinerrnrcnnctsornciniions .135
CONTEST.
of probate—time limited ................. teuesnsnse e P.C. 81
of validity of will—grounds for ..........c.ccaveivieini ol 31
who cited to defend. ..... cienesnns Preteereteniunaennas verseess 32
hearing of and judgment on..... Pese esesmeerisees ceseseans .. 34
of probate of nuncupative will...... P - |
of appointment of administrator.......... ceesaserussnassansas 65-70
of account of administrators or executors ....«ceeveave.....253, 243
same—how conducted—notice—hearing. ............ ceesesen 250-255
pariies to, designated plaintiff and defendant ...... serecrnsaees 22
CONTRACT
of decedent for purchase of land, how administered..........198-201
to convey, how executed.......ovveuvve cnnveenenes 221
CONTRIBUTION.
due by devisees and legatees, When.......cecevrenenneisaoiaen. 197
CONTROVERSY.
submission of, without action.... «..ee..... vesenses C. C. P. T18-720
CONVEYANCE.
by administrator’s sale, not till confirmed........ Chiees .+.P. C. 189
same—what to recite. ...o.vieiieiirieiierestioanerarsenane 189
in performance of decedent’s contract................ 221-231
fraudulent, set aside at instance of creditors............ veees . 218-219

see Ciosl Code.

15

Page
205

40
178
191
232
2656

185
300

101
235
236
241-243
263
242

168-171

291
301

1
2
39
200

92, 112
107

183

129

131

131

303, 302
312

186

242
242
249-251
248-249
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Section
CORONER.
acts as sherlff, WheD..eceeiivecsscacscasvesncenses o2se.C. C P, 524
see Political Code.
CORPORATION.
may sue and be sued. ... coeoieeeianiiiraneisiineanesaes...543, 307
to furnish security for costs ........... cave s .o ee..401, 897
how proceeded against for forfelture of charte: ..... 533
judgment of forfeiture against........ 543
may be restrained, how......... 645

entitled to notice before m]unctiou ‘issuies. ... . ceaves ces
foreign—property of, subject to attachment.......c.coueeense., . 197
action to recover forfeiture againgt—limitations......c.co0eveeee 72
how served with civil process..e...cesevvecessvacesceesneesase. 102

see Civil Code.
COBTS.
disbursements in actions generally........ceectveneessecse...877-403
what may be taxed 88......c00uuens esereanenian 379
attorney’s fees, when............ 15, 378
in action of partitlon . ..592
witnesseg’...... cesecsesaiarasan . ...375,379
interpreters’.........co0uvncveanes ..502 379
jurors’. .......iieee. teveeasesnnes - 1.4
clerk’8.eoeeeesiinnnonanes, cesniann “etsetersnrestcananns seseese 379
sheriff's ... ooovveviinniinianns T £ 4
printer's........... Ceesrannens Ceeeeseaceressossriatansasnaes 379
appraisers’ andjustlces’... ........ tessesasesceserrcaasconnannns 682
referees’...... tetseserasasteiesracsnesnesssasansassessess | 592, 564
. 379, 388
surveyor’s . cesttstiesssenteaetrnasanns e 564
ofprocurmgabutractottltle Cettecessesssennesesousesn oo. 594
the necessary EVIAETCO. +ee vrrvsrrnanssnsenns }447, ggg
of commitment and support in prison.......... veevanss cerranns 729
how taxed.............. reresaens esencaseenrassensrsns vees 379, 387
of postponement............ seessesenssrrstasessstennanennosnn 389
must include interest, when...... 385, 3586
appeal from clerksad]ustment .......... ... 380
{)l; ge adjusts in interlocutory proceedings.....ccoueivnuennen.a, 387
comes part of judgment, coliected by eXECUtion .. .- » }544, ggg, ggg
]
prevailing party entitled to—general rule..... ..oeveeeenn. }542, 408
385, 379

plaintiffs, in certain classes of cascs, when the amount or value
of the judgment is less than fifty dollars, will be limited to the
amount of the judgment ...........co.ciiieiiiuiiaenneiaans, 381
plaintiff bringing several actions against several defendants, who
might have been joined in the same action, recovers costs in

ONY M. .t tet ittt iira e iiis it nase et aansneenentasansann 381
plaintiff and appellant, dismissed for any cause, will be adjudged
Lo Py COSIB. ..o i ivieiiiiiinsiansane Ceosesennseerariee-n
judgment for defendant includes his costs........... crereeas 751, 382
of appeal in certain cases at discretion of the court...o..cvvvv... 383
of amendments in discretion of the court.. ........ veen....138-146
of postponement of trial may be ndJudg(d against the applicant
in the discretion 0f the COUrt. ... 1ee. . vvuueerennsencnosornanes 389
adjudged against infant plaintif—guardian personally lmblesgor 290
80, 391
executor, administrator, trustee, etc., liable for, only when charge-
able with mismanagement or bad T T 391
territory liable for, as private individuals......................

392
party joined with territory as plaintiff lmble for, when .. 535, 392,393
assignee pendente lite may be liable for, when......o.oviiieuall 394

130, 131
113

187

113, 115
115

115

113

115

148, 116
113
147, 119
115, 113

1M

114

115

192, 114
115
4244
115

19, 116
116

116

146, 116
116
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Seciion
COUNTY CLERK. .
to be substituted for judge of probate, recused............. P.C 54
to enter proceedings had before him in records of probate court.. 4
claim of probate judge presented to, for acceptance............. 143
COURTS. See Supreme Court; District Court, Probato Court; Jus-
ticea’ Courts.
CREDITOR.
may be administrator....... PN eoesas. 0B, 58
notice to, to present claims. .. seveiiriiiiitoniieiineenons 135, 137
may move action to rescind fraudulent conveyance, when. ...... 214
same—Hability for costs. ... .......cvu.. 1 ¢
may compel administrator to account ................... veeea. 241
may sue for rejected claims............. Cessaneane eeesesssseass 146
CRIMES.
conviction of, disqualifies for administrator..... eeransene .s..103, 46
CRIMINAL PROCEEDINGS.
see Justice of the Peace. ...... ceereascoscnsssssd. C. 104-142
see Code of Criminal Procedure.
CUSTODIAN.
of will, must deliver, When .....ccvaeeescasccsaccecscense s P. O 10
CUSTODY.

of prisoner, continues till fine psld.. csesescessssesssscssed. C. 183

D

DAMAGES.
proffer to fix—effect of, as to costs. .C C.P. 434
action for, may be joined with other cause......c.vies.o0.. 295, 136

by tenant for in jury to property.......... teveenseseseess O4T
for, committed by tenant before delivery................. 647
for, by occupying claimant on public lands sessansssssss 850
for injuries to person or loss of life..... «or. 876
jury to assess. . tessvevssacsane 268, 229
may be assessed by referee . 129, 192
in mandamus..........oeoveue 700, 705
demand condition precedent in acuons under herd Iaw seesceces 149
excessive, cause for new trial, when......... B ]

writ of inquiry of, maylssue.. T
growing out of injunction........ccciiiiiveiiiiiiiioiaeenol. 192
costs in certain actions limited by amount of.......ce0c0v00es.. 381
for usurpation of ofice—recoverable, when..... eesssenees sesse 040
for trespass of ANIMAIS. cesseseetrarosessrsenctcssssananses 747—754
for withholding will .. travusnsnsonnenssansnssnsrnssrnssee P O 10
mlnumstratormaysuefor,when............................... 212

liable for, when.......... tecsesassescsncsncsesancesonesss 204, 200
Jurnsdxctionofactionfor..................................J.0. 2
DEATH.

of party doesnot abate action......veeveiieecinaesseess 0. C. P, 85
after verdict does not stay entry of judgment tesssessesnsaccess 204
in purtition, effect of, pending action.....ccc.veeerecvacncesasses 562
party absent seven years deemed dead................. cesesesss 498
of party having right of action, successors may sue....c..cevcees 65
of party liable to action, successors may be sued, when R |
of one of several partles, effectof............c00nnenn sevevecess 88
of defendant, in ¢ arrest and bail,” exonerates bail.... seneessese 161
place of death of testator locates probate of will, when..... P. 078
of witnesses to will to be proved, when.. ... veesseacnisveassesces 24
of sole executor—new letters to be issued.......ecvoeeevsieaiees. 49
of one of several executors—remainderact............... cessees 103

Page
201, 200

200
230

211, 212
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DEBTOR.
examination of, in proceedings supplementary to execution of
Judgment ... ... ... i il i i eiaea.. teeenn C. C. P. 366
arrest of judginent debtor..............iveiiiirnracnrannes aes. 366
of judgment debtor may pay to sheriff.......... veesers...367,320
may be imprisoned, when .e............. [ XEERRRT PP 309 311 366
how releascd from imprisonment.............. Ceereneeaiees 721-732
see Arrest and Bail.
right to redeem property sold in execution........... ves oo .344-349
sec Redemption.
right of, to direct orderof sale.............. tesssesecsns
jomnt proceedings against ........... veeasans ceenteessnrnese
DEBTS.
of testator, how paid......oo oot iiiiiiiiis cannes P. C. 193-195
legacies and devises liable for.............. ver...186, 197
of intestate decedent, how paid......ce.v0nuunn tevessensanne 162—165
see (laims.
due to estate may be compounded.......o..iliiiiiieanan cenees 217
all the property of deceased’s estate lmble for, except. S [ ]
DECEDENT.
competency of, to make will................. B -
contract of, to purchase land, how treated........coeun...... 198-201
sell real estate, how treated........ viereeaiseness 221
fraudulent conveyances of, revocable...... tenctseceseranaacnaes 218
DECREE.
of probate court, force and effect accorded to...oo0vevavaseren... 2
form of—what+o recite. ......... cene sese..231, 299
to make conveyance of real estate ...........224-231
registry of—effect. ... ..o viiiiaiie oo 1 299, 228
}301 309
of approval of administrator’s account—notice.. 255
of distribution—what to specify............ 290 275
to be entered at length in minute-book......... 299
DEED.
sheriff executes to purchaser in execution.... ..C. C. P. 354, 348
in foreclosure of mortgage................. 623 609
referce to make, when. teeteesersenctasssssrsns 681
due by decedent executed by ‘decree. .. ..., 221-231
DEFAULT.

of answer, plamtxﬂ may take judgment, how............C. C, P. 229
reply, defendant may take judgment, BOW..cocoviecvarenans. 123
exceptlons pleaded waives objections.......ceeeeseasiensesss. 117

denial admits allegations.................. teceeervsncsaaanns 137
appearance, plaintiff takes judgment, how. ........ venid. O 42
presumed, Whell..ovee svieveersssressrcssecessrsnassocesescess 48
DEFENDANT.
defined......ccooviviiennnnnns veiean evesenssesnnsaess. GO P 34
who should be joined 8s..........c-vvveiiiiiiiienan ceeesnans 83, 82
court may order additional parties made defendant see.se.88, 89, 557
same—in action of partition.................. Seresesevaanes 557 552
’ foran office.... ..........0 ... 0l e nniaae 541
on bills, or notes, or other obhgatlons ciee.. 84
to determine conflicting claxms t.o realt.y ........ 638
may be summoned after judgment, when....v...c..... oe.... 427, 426
appear and defend after judgment... P 104
voluntary appearance of—effect.............0 ..., teresases. 819,108
sureties of defaulting officer—after judgment................... 364
other surety may be sued with mortgagor.............. eeens.136, 619
may be sued by fictitious name.......... S “reanes cessenes 144
may note 1ssue and have case calendared..........coveme et 238
'nmandammmaybngon argument...... tevessasiaes seseeses 703
may furnish papers and proceed to trial...... cetsaannesnae.240, 239
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DEPOSITIONS—Continued. ‘ il
may be read in.evidence, when.....vcveeeunviieinnne. C C. P 482
may be read in other actions, when......................... e 479
@XCepLions t0O—FOrm OFf .. eovvtvaesecrrsonsnccaasesnrsasannesass 484
when to be filed. cesesniisesisiesarisaansaisass 485

to he heard before trial.....ueiiiecesrnneeeee... 486

decision od, appealable csissaiisnnsssesnnesss.s 487
ofprlsoner—howtaken ...........................458,45?

DESCRIPTION, o )
oirealestn.templmdm«rs...._ .......... Cesecassasesaanseassses 637
of lands in administrator’s notice of sale............. 0P G181

. inorderforsale ....couveiiiiiieieiiiiiirenniiniaanns 1T
need not be repeated, when........i.i000 LLE LTI PE LR PP 306
of lands in petition for admmxstrator’s sale ceesessasasennsacaies 173

DETERMINATION.
- court to make complete, of the rights of all parties before it....

. P. 89, 292
’ DEVISEE

judge a, dlsquahﬂedtoact cesesresasesisaniesnneecsees PO 4

may petition for probate of will.......ooveiiivniiiiiniienesenas 11
may contest 8 will........... O [
entitled io notice of contest.......... vesesasesecess 32

ofapphcatlontoselllands........... vessese 174
held to contribute, when....c.oeoeirieseereanrisonsnsessss.273, 197
possesses by execittor or administrator......... vesasaceenscenaas 210

« to have notice of legatee’s application for share ................ 272‘

may maintain action to recover property of estate, when......... .
joint proceedings against, after Judgment veressnsss G C. P 426—431'
‘DISABILITIES. . e :
effect of, to suspend llmltatlons S seress70, 64
when available................. Gis eeisecesertesssens saarancene 69
of minor tosue orbesued.... ..oevveriiiinronannnnsinans ... 79,78

of minority and unsound mind as to 11m1tations IS A 0 X } 387, 207
37

DISCHARGE.
from arrest in execution of z]udgment—how and when.C. C. P. 721-733

gsee Arrestand Bail............. Cetienasreretseteanasen 156
from imprisonment for contempt ....ceereiitiiiiinienenn. ... 376
of executor or administrator.............ocoiiiiiiiinn, P. C. 207
of guardian ... 0o ere e i iiaaaes heaiaans 384
Of PriSOMNEr..cusrsvssoscssesssesscscscsnsssnonssocrasasssesd. O 130
DISCLOSURES.
of judgment debtor as to assets—how obtamed ...... C. C. P. 366- 376
of documents to be used in evidence........... teesiesacsnenacas
of party, how compelled..... tesesrcsanensasascanstanas 438—445
compulsory, as to property of estate embezzled or concealed—
how obtained. .cosvsveencseaessnsassans cevesesaess P, O 124-127
DISCOVERY. .
action of, abolished. .. ... eessennsnsacscrssesasasassses.C, C. P 438
in aid of executxon, how obtained. .. 0r..366-376
examination of part; g instead of actlon of .. ...438-445
of new will—ground for contestmg ....... veenas Creeeaenes P.C 3
DISMISSAL. .
of complaint....u Nedsidb0seaturessestsssrenctones ....C. C. P. 239
for neglect............eviennn teeenieane ceeroves 202
by payment of ‘installment due........o0vuenen. .e. 626
- for failure to secure costs..... ....' 399
- for refusal to testify...o..o00nviinanss B
gpeel for. fallure to transmit papers.......... .414 409
ectof S eaaveeuaassactensansencenancissassans 410

judgment of; when. . Cevieraserareseassinnee seeeesed. O 63
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. DISMIBSAL—Continued. S e . (ﬁ il
: on appeal after notice; when.:...::00 0545, ......J 0 98" 807
> no dismissal-of appeal in-criminal matters. Sesieedeedesseceers 142 7 '314
QIBQ UALIFI(/ATIONS i
of judge. I S '.’..‘....‘..‘..'........l...P. 0 4 200
of woman—subsequent marrmge 1s cressesacrsscsancisscisees 48 ‘210
* to sérve-as executor or- administrator. ceons 46, 60 209, 212
© of witnesses.... iivvisd GuididiiiiiieiidiiectreeeeesC O P, 446 128
DISTRIBUTION
of proceeds in partition.....c..cispseerinacresscsescssosacsess..569 153
of sale by sheriff..... teesesssssasracans o0e0.840, 343 100, 101
of insolvent cOrporation........cecesnsessescscsecncs. 148
- of estate—;unsdlcnon........ PP N o § 200
. }274—278 259-261
when less than 3,000 AollaT8.scsssssvreacessossscsnses 135 228
. decreeof-—.v,vhn‘t‘t.ocontam. O 1 [ ] 260
- see Partition.
DISTRIC’I‘ ATTORNEY.
. proeecutes corporations for forfeiture, when............0, C. P. 532 145
by leave of thecourt......oeurens. esasesess 533 146
for usurpation of omce .536, 534 146
in name of territory e B 146

duty of, as to costs, agamst corporation, forfeited. . 148

may. bring action to forfeit property, when. cenees cee 47 | 148

to prosecute in case of bAStATAY ...coevieieeviseessossedronness. 142 190

to have judgment recorded, When.....qveeseeerrassosrerassases 546 148

DISTRILT COURT. -

Junsdlctlon of—original and general. . Cesiivesvens sereseseineces 28 8
when deemed ACQUIrdd. cevceeerasessvess soeses 108 31
appellate.......viiiieionin seenes 20 8

always })en for certain purposes cevessns o 81 ¢ 8

powerso on appesal from justice’ scourt. SeeJumm’ ... 96 307

from probate court.. See Probats Uodes...... .325, 312 271, 268
maymsuewmsof certiorari...... cissssnsesasentniaaanseaes 29, 685 8,179
- MANAAMUS. cecsvsn cvcserosaone ..........29 695 8,181
Prohibition...ccceiesvenennns sevennnaaed.29, 709 8, 183

to make parties defendant, when. .91, 89 22 21

may appoint party to make and execute.deed...,ssaeces +0s.609, 623 162, 165

has jurisdiction o claims against estate, When... ....i. 3. . P. 0. 146 231

appeals lieto,in whatcases.................. cetennensareniness 012 268

to enforce performance of decedent’s contract—when. sevesesnes 226 250

takes cognizance of probnte matters, When...o.ivevscrencevesad, (2) 200

DIVORLE
- in action of, summons by publication, when cenaees 27
]unsdlctmn of.. ... Weveedeienn taeneas 7
judgment of, absolute...-...;.'........ sessesenesssesveaseasases 104 27
 DOCKET. .
Judgment docket to be kept by each clerk....... cuceeecensers.,.300 88
formof......... .. s aaan, .301 : 89

of justices of peace—what tocontain......cenceveeesiss d. G, 82-83 303

entries i, how'made........... sessss 85 3u4

INAEX 10, e ucrinrnennnnnnns .. 85 304

to be dellvered to successor in office.. .o 86 304

how mcaseof vacancy. ......................88, 87 304
DOCUMENTS ‘

What re.....c.iieiviicnivaiasasensnsnonns +0ivie. €. C. P, 488496 137-138

delivery of, mcaseo’fquowarranto ..... ceedisrens sesesss.D39,538 ¢ 147

transfer of; on changing place of tnal. cerieseresescassreancees 95 23

- fo be: furmshed to court by party moving trial.................. 240 71
-+ exhibit and re&uest ‘of admission of—~genuineness of.~+.:....... 436 -~ 127
inspection, and copy of ordered, how ......i.vvvuunis. YViLeld, 437 128
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DOCUMENTS—Continued. "
transfer of; on appesal.. ,.C C. P. 408
. loss of, suppliedbycopy-.... AP - 1
DRUNKENNESS.
disqualifies for office of 6XeCULOTsuee.cernavarssaneseess. P.C. 46 60
DURESS.
oftestatorinvahdateawill..................................... 22
ground for contesting Will. ... .vevaveeireseeriarecrsrnnesonenss 8l

E
EJECTMENT.
ACtiON Of...cccvveeitterseccansssssrsrasrcassancasss.C. C. P. 635-650
EMBEZZLEMENT. .
ofpropertyofemne—-actiontorecover.... ceerseseesess . P.C. 124
¥ administrator or executor—duty of judge .......... .' ..... 108-112
of property of Ward......cceeouveoversenasssoscnssnccccarssoass 382
ENTRY AND DETAINER. '
actionof.............. cecenansessasnrsnssnans J. C. 8341
urisdlctlonofjusticesin L P - - |
in what cases actionlies...............c0000iuienns tereneaanens 34
notice to quit—condition precedent to action e - |
howserved................. caesanes teeess veeeas 35
action survives to legal represcntatives ...................... 36
venue of action............ Cesene ereseeas ceressrasssencenneans 37
complaint to be verified..... Cetiesssaiecesareaaannan eeeeiaaas . 37
return-day—time for appearance............co000vtrtaeennen... 38
continuance—conditions. . ...oveeieriiaiiarerierserionnsenas . 887
judgment, what—costs........oeceaenecfiiiiiiiiiiiiiiiienn,.. 89
no joinder of othercauses...,..-osteeveraseceeeenan. T .
appealin........cceeiiiiiiiiiiiiiii e T : | A1
underukmg in, tosta, ege!uxe(:utlon Cetreteeaiir it eeaanns 95
judgment on, executed by district court............. ceeee 96
place of trial may be changed.................... eeenee. 86
execution on, to be servedonb' in day-time.............. 40

ENTRY ON REAL ESTATE.

when validasaclaim...........ce00ciiieiiiiieenes . C.C.P. 43
ofcausesonoalendar........ ................ . A

on appeal .. ., |
of verdict, what............ . X
of orders— court alwaya open for ...... sestecessrenan [N 31
of judgments— court alwaysopenfor.......c.oovvissnnnsesess 31
ofticial—evidence of what.................coiiiiiieneinnen., .. 495
of proceedings heard before county clerk.................. P.C. 4
of all orders and decrees to be made at length ..... teserreanians 299

in justice’s docket—what and how ......ceviveeeeneinaa..d. C. 83
ERRORS AND DEFECTS.

in pleadings—trivial disregarded.......... N «ee..C. C. P, 145
important—how corrected.......cce.t.s. teciesessennarenne
see Amendments.

of law—ground for NeW trial. ... .coeevreeerrennnsennrrseensneon. 286

writ of, lies, When...oeeeoiineernennciirnoinnieenerssocnsonaes. 425
ESTATES.

in partition, certain may be set off, When..cucceeesroneirnaranse 566

for life or years, compensated .574-676
of decedent to be administered by probate court P.C 1
administration of, opened, when...... tereenn .7, 8

where.... ... ...7, 8,9
chargeable with payment of debts of deceased...... ...l 196, 163
distribution of......... seesseseassanarraeanastonrne vveenen.n214-278

see HEzecutors and Admsnistrators.
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144

209, 213

204
206

168-171

224
221
282

248, 235
269-261
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EXECUTION—Continued. e
1) To SarisFy JUDGMENT FOR Monnv—Contmued <
by whom executed—referee. .. . . ... crereren C.C P 705 310 - 183, 92

successive levies mdy e made when necessary..coeeecess 341 317 100, 94
what property may béselzéd in ..uvveinunreranesenle 371,314 110, 93

perdonal property laken first........... ceaeniseanaes 331 1;11.52 97, gg
things not capalle’of mahual delivery—how seized.......... 209 60
things in action appropriated to ‘gayment without sale...318, 319 04, 95
debtor's'debtor may pay {o'shieriff ...o0...ceiiiiaiat «. 367,320 - 109,95
property exempt from execution. ... .......... veverans 322334 . 95-9%
sheriff must serve notice of levy on debtor.................. 331 97
directs apptraisement of selected property exempt..328, 327 97
sélects third appraiser, When................. eveess 327 97
alministers oath to appraisers ............ cesesvanes 328 9T
impanels jury to try rights of third claimant......... 321 95
gives notice of claim and timie of trial to plaintiff in
execution...... . .o i e deen e ereneaana. 321 95
swears Jurors and Witnesses. ... ...oeveiessreanciennes 321 95
may relinquish the levy, unless................. cees. 321 95
sale of personal property, how advertised.................. 335 99
perishalle property may be sold on terms at discretion of
COUTLOF JUAZE. ... 0ivivererionsnetansisassaaerncasension 335 99-
sale of real property, how advertised 99
- to be at court-house ‘in county where
- situated..... D A blz 337 165,99
sale, shenﬁ may designate place of when....n e e 337 99
howmade ..i.oeuviien o iieioiniiiis ;....;..;...:.338 100
debtor may direct manner of sa]e. i ee e ieede ieve nnenes 338 10
sheriff cannot become purclmser atsale........ii0iiiniannnn 338 100
may PostPpone sale. ... ..u.ieiivieniiesasrancaneneas 339 100
overplus of.sale due to defendant ................. resaenes 340 100
writ may be returned and a new one issued .. 341 “10u
plaintift may abandon and commenceanew. ......ccovveeven. 341 100
sale transfers the rights of the debtor...... .o cee. 342 101
sheriff must certifly the sale to purchaser. .... .. 342 101
confirmation of sale by the court............... R 101
sheriff must execute deed to purchaser, when.......vcc0vse, 354 104
successor may exccute deed, when ....... cessearsses, 355 105
sheriff’s return of the writ to the cletk vesearssananss | 362, 330 106, 97
e 315
see Redemption and Sections.. ...... tresessasnsse. 366-376 107—112
AGATNST THE PERBON. See Arrest after J'udgmmt ....... weo 311 92
Fonrt THE DELIVERY OF PossESSION OF REAL OR PERSONAL
PROPERTY. :
what the writ must direct............... .o ee0e 309, 308,312, (4,) 93,93
of warrant of attachment. See Attachment.
of judgment decreemg injunction........e0vevereviecscac.s 308 92
of order of arrest in ‘‘arrest and bai.l" O [ 14 46
see Arrest and Bail. . .
of order to deposit......... siesseanenne sesssasasseensncecss 2268 67
of judgment in certiorari.....,..... creeetenessanessess 308,693 92, 180
of judgment in mandamus............. eeseees 808,707, 706 705 93, 183
of judgment in bastardy...........cooiiiiniiiiii i iees 744
of judgmentin prohibition............ vesesens 308,707, 706, 705
see Kedemmption.
see supplementar fy proceedings in aid of............
of judgment confessed............ iereisaees
of will—validity of, contested. . veeresrnaarnes
of, according to law of place Where made. .. . ..vveenennos
may issuc against executor or administrator personally, 25
WHen . ..., cier it ittt tirsicassaenan tevancane 7

“to enforce Judgments of probate court.. - 1 1 4 266
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EXECUTOR AND ADMINISTRATOR--Continued.
LETTERS OF ADMINISTRATION I8SUED To—CUontinued.

bond of—additional, when not required. ..... ceeasnen PO T 215
specsal, when to be appo inted............ c.c00ule secereense M 218
appomted out of term and without notice........... 95 218
right of preference to be observed. . vetseases. 96 218
bond and oath of, before letters delivered. ........... 97 218
duties of, while aot.mg ......... cirerasens ceseaniaes 98 219
on bein e(f superseded. ....... desneane vee.99, 100 219
powers of, limited by order of appointment... 98 219
cannot be sued for claims against estate.... . 98 219
superseded, when..............coviiuinann coereane 99 219
death or disqualification of, suceessor appointed....... vesss 104 220
resignation of—conditions.........ccviiiiiiiiiiiiiiiiann, 106 220
letters of, may be revoked in favor of applicant having pref-
BTEIICO. e o e os ssus acesroarnsosonaasarens sasesssassnnnnen 73 214
letters of, may be revoked for refusal to obey order... ...... 87 217
neglect to give new sureties... 93 218
failure to return account of
88leS. ... iii cirniiis cnene 246
a will bemg found.....coeivenenss 101 219
in case of resignation...... eeeess 108 220
for neglect to file inventory...... 120 223
embezzlement......... .... 108-112 221
neglect to notify creditors..... 159 234
absconding or concealing him-
self ...ttt 47 254
removed, previous acts of, valid. ..... veresans .. 108 220
entitled to notice of application.tooust.............. W 72 214
for additional bond......... 81 216
security...... 85 217
of surety to be released. ..., 90 217
may be cited to show cause why, ete......cooovvuiarunnns 89, 109 217, 221
absconded or concealed, cited by puhhcutxon ...... ceeass 111 221
Powgrs, DUTIES, AND LIABILITIES OF.
to make and return complete inventory...... verraeaaessa113-123 222-224
see Inventory, Appraisement.
etc., to obtain and hold possession of all the estate.... | 98, 102 219

122 210 223, 246
to sue for recovery of property embezzled or converted. 124-127 224225

damages resulting from waste...... rereanes 211, 212 247

predecessors for account ......c.ceiuerennenseens 215 243

to rescind fraudulent conveyances............co00enn.. 218 248
may deliver specified property to surviving widow, etc., with-

OUL OTAET . vve cives civrieicrerntocsascrenasansnsacnensne 128 226
may deliver additional allotment without order. .- 226
must notify creditors to dpresent claims.......... . 228
may be sued for cluims disallowed. ............ .. .. 231
not to accept any claim barred........ Ceetterressesenaannas 147 232
must return statement of claims.......... tesesesecensen 234
liable for costs, when...c...ooivuuune cesereeoneesasenae 234

debts ordered paid....c.iiiiiiines veneniaane 257

damages for misconduct of sale. . 245

waste and conversion. ... ersessnaene 212 247

fraudulent sale. ....... ceresrsnniine 205 245

failure to give notice to creditors. ... ....cev.vh... 265 257

may prosecute the rights of action of decedent. . .0, 213, 212 247
liable to be sued as representative of the (state.......... 211, 213 247
cannot purchase property of the estate.......cccoaveveiuass 209 246
any claim against the estate............... 237 262

claim by, against estate, how a jjusted.......coocvvevnn..... 158 234
petitions court for orders of sale........coovvveneenes ...163, 164 235
advertises property to be sold...,......... cesnessssaseanees 181 240

see Sule.
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FEES—Continued.
of exceutors and administrators. .
attorney ad litem fixed by court .
howpaid........... 0 e iiiin e .
substitutéd for ansther removed for cause .....
guardisn to be'fixed by the court........... veserses. 358
FEIGNED ISSUES. - '
are abolished. . ... P e N o A A
FEMALE. ‘
* may be arrested i in civil. achon, WHED . cuvrreriraonreneanneasss 149

FICTITIOUS NAME. -

parly may be sued by, when P [
FILING. o Co :

of summons and pleadings, when cerdisanas teriniananes .. 621
complaint before publication. ... .. RO sesresesarsasarassses 104
aftidavit in arrest and bail ....". N teeeses PN 151
report of examinationof bail................ eresaenen PN 166

notice and affidavit in claiin and delivery.................... 157
depositions....... ... .. o i i i e veanee 507, 483
undertakings gcnerally, except. ...oounean Ceesssavsaecnsansas 526

in claim and delivery.. 526

inappeal............. .

certificate of sale under foreclosure..... . 6

by judge, testimony of witnesses......... P R ..P.C.40,25
will, certificate of proof and evidence. .oovieeiestesecssiiones 27
petmon with copy and probate of will.....iceveianencanss bee 29
certificate of establishment of last will.........coieveeeuiiin.. 40

bonds of executors and administrators....... teraceacsessanans . 8
examination of party charged with embezzlement..c......... 126

boud of guardian.............. tecsites sesneresescarvansass 356

FINDINGS. :

by the court—in writing—delay for ........v0viveee000.C. C P. 266

. oflawandoffactssepamtely. seseanessaseseanes 267

walverofﬁndingsof fact..eoeeececccnceccecanes. 268

parties to prepare, When . ....coivienscescssvccienscssnnsesanes 269

ofreferee-'—specialverdict ..... eesecensasesarensascascesecscces 27T

. in counter-claim for improvements..... erssesesssassseassasses 043

jury to find amount of FECOVErY.... ... v.ivrnecnceseesonnesess 262

value and damages, when. . - -

of facts control general verdict, when....... treerneaenasans vess. 261

ofthecourttobeinwriting...........................P. C. 23, 307
FINES.

in action to recover, defendant may be arrested ........C. C. P. 149

judgment of fine and i imprisonment........... seennsesd. G 127,132

to county treasury for use of public schools ............c.v ev.. 133

FORECLOSURE OF 'MORTGAGE.

BY ADVERTISEMENT . P o RN ¢ 2 A 1§
requisites of .. Chieeetesestcanasanarannn 598
separate i mstnllments foreclosed sepnrately. cescererraneeess §99
notice of—must be by publication...........cccvivuiiier.. 600

o contain What. ....oviveeenunnnennnnes cenees 601
mannerof 8ale.......c.ooiivnraieniians N
postponement 0f 88l1€. ... o iiiiiiniiiiniiarssariennsans
distinct tracts of land sold separately ......
mortgagee may purchase................c00 .
officer selling, gives certiticate of sale.......
certificate of sale must contain, what ..... . .
who may redeem .......ccoovnninnn teesestearerrirseannns
notice of redemption given to oﬂ‘lcer crenans
ofticer making sale makes deed to putchaser ............. ... 609

overplus paid to mortgagee... L TR PRTTYRRTSPRYY 610
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267
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160
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FORECLOSURE OF MORTGAGE—Continued. -
: By Acmox. L
action must be brought, where."."..".
: judgment in, includes what. ... .
. delivery at expifdtioti of oné'year. .o, . .......o.een vesrees
- execution for unpaid ‘halance uf mortgage-debt............. 617 - 164
- action exclusive of allothers................c.civiiiiinens 618 164
other surety for same debt may be joined as defendant...... 619 165
complamt. in,tostatewhat..........c.ocevenns seterreenane 620 165
previous judgment at law—effectof..........coiiiiiill 621 165
sale in, by whom and where to bemade..coovveesens .. 1337,338 99, 100
622 165
shenﬁ’s certlﬂcate of sale feeeisisesescsinasaens 354, 342 104, 101
- 623 166 .
overplus of proceods after psyment of debt and costs .. 624, 625 166
action dismissed on payment of installments due........ 627, 626 166

mortgngcd premlses may be sold in parcels, when and how..
629 628 167, 166

whole prexmses sold when . Ceatecesescseesenenen anann 630 167
successive. Judgmenls and sales ln teeeas 629 167
rebate on.undue part of debt............... teresaans. 631 167
appeals in, same a8 in other actions. ... cvecvrennncnnscses 632 167
redempuon T 633 168
court may restrain party in possession from in]uring mort-

EAZEA. PIOPETLY . eve voeetvoroncunsreresnnsercanrasssanncn 634 168
guardiau ad litem may be appomted by court in.......... 49 (2,) 18
place of trial of .......... Seeseesiisiaseteiieeniesesaans ,(3) 22
notice of /i2 pendens. need not be filed in..... creieraeenneans 25
summons in, served by publication.......e0cueniese.... 104, (5,) 28
receiver may be appointed in........co000 00iunn N 219, (2)< 65

OF MECHAKIC'S LIEN....eeneernienaaccensacssssansecsonnsanns 667 175
Or LieNs oN CHATTELS,
whomayprosecute...... teeesdesessasareseaaras seeeses 674 176
requisites of judgmentin........ce00v0nen v eseeeatenaaa.. 674 176
FOREIGN CORPORATIONS. See (,'orporatwna ..... Seeseserenens 197 55
FORFEITURES.
- action for, limitation of..... tesesaseennns Cesertniaarnees 59,56,55 14,13
place of trial of........... Creasasase sesssaaiune resensans 93 23
of property to territory...coivviensiiinencasaanins [P -~ 1 148
of cstate and eviction of occupant .........iviiaeie ceveseeness 652 171
judgment of, against corporation........... cereierarensanss 543 148
excmphons limited.......... Cirssaraseniactenrannnas 334 88
FORMS. ) ) .
of oath of jurors.................... crernene tetesacsaserensses 246 73
witnesses. v.....000. Ceeareens feteetsansranreneaes vee 462 132
interpreters...... teseceaesansantiiaanans seveesnnnass. D02 139
imprisoned debtor. .. .. terenees srvenserasssansnrensee 120 187
of certiflcate of dlschnrge of debtor.....c.cvevueninnieniinean, 726 187
of actions abolished........ccivieeeiianisnnceienariencecoanes 33 9
of pleadings.. . e 1] 31
defect of, in petmon  does not avoid prohat.e. cverenns veese . PG 12 202
of}etterstestamentarv ........ B PP - | 210
of letters of administration................ Ciesecssssasaesses 55 211 -
o ) with will annexed........... cenisess D4 211
of pleadings—oral or in writing............ cesercanenienndd O 19 291
FRAUD. :
limitation of action foundedon....cc.covvvinviraneninn. C.C.P. 54 13
arrest for, in civilaction ......... ..ottt iiiiiiiiiiie et 149 44
ground for contesting probateof will................ ..... P.O. 22 204
will after probate......cccvevsevvneecnanes 31 206
of executor in sale renders him liable . ....... ....ovvvvirennnnn. 2056 245

by decedent in conveying realty, how corrected ........ R 218 248
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HERD LAW-—Continued. o R

-animals sold, overplus dcpostted wrth treasurer : C. P. 758 192

jurisdiction of justice of peace.... Lo 754 - 192

action for damages—limitation....... teessesesteiasanrrananees D4 13

HOMESTEAD.

exempt from attachment and execution......cce0 vevevoraes. 323 95

not assets 0f EStaALe. . u. . ii ittt it i seiaenaaes ..P. C. 131 128 227,326

* to be delivered immediately to survnvmg widow or oluldren ves-.. 128 226

must be Jocated and defined. ... ..o vvereees soenserer covnnnones 130 . .227

decree defining, to be‘recorded P "267
- HUSBAND AND WIFE. : - \
cannot be.witnesses against each other..... oG, C. P, 446 129
survivor entitled. to administer........ ...P. C. 66, 71 74 211, 214
same—adchtxonal al]otment. L T 226

. . )
INCOMPETENCY. . - S
: 10 S€IVe 88 @XECULOr. .. oicrecraree sosneacesasesssnnescesennses 48 209
administmtor.................-.....--.........'...60, 61 212
INDEFINITE PLEADINGS.

. 11,114 ' 81,34
must bemade definite......co0000iirinsneee 000sG. G P 2119 118 87,35

129 39
INDEMNITY. e S
bond of, to administrator, by purchaser of contract rights P. C. 199, 200 244
in favor of absent parties summoned by publication.....C, C. P 229 65
sheriffs, when.... .. " 98, 52
territory, when vee - 147
INFANT. -
sues and defends byguardian PR T TY ITYTITT PRTPPYPPPIPRN | 18
see Minors.
INFORMATION. ) .
civil action substituted for......ccoeeceeacesesccansacsvecscsees 581 145
INJUNCTION. -
writ of, abolished..cvesseses
issues on afidavit and order.....

copy of affidavit to be served with order.
undertaking may be reqmred. ctsassee
groundsfor....ceeceenssens

;

grantedatanytlmependingacuon e £ 51
after answer on NOtiCe ...uvevevessscnssccarsascransses 191 5%
may be preceded by order to show cauSe......conesessssressces 198 55
must be preceded by order to 8how cause, When...seeeesessesess 194 - 55
motion to vacate, When .....cieiiieiescecosssaccsarancssacsses 195 55
maybeheardoutofcourt cevesissenacennse, 106 65
fortedbyaﬂidants,when veseasssersessse, 198 55
suspends limitation of ActioB.weuvveeeevassvosisectciessanasess 68 16
INJURY. .
joinder of parties defendant in action for.....ceeevecceveociese. 186 - 41
willful, to person’ orproperty—cxuseforarrest ceesnssncecasasss 149 44
1mitation Of ACHOMBTOT . vesseescersseressarsessssseenessnssses 64 13
IMPRISONMENT. ‘
for debt, when allowed. ... cooes aann.s ...............‘.311,309 368 92, 107
howreleasedfrom cesssaan ..................732 721 188 186
for contempt of.cqurt......._...._.,...,..._. ...._.,.'.‘..‘..,.,.......,}707, 376 183 lsl)"

suspends limitation of action .....ccevveiversrenssrcicesnanses 64 15
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IN QUIRY :
. of damages—writ of, Whet. ...\, ... 000 O LA Gl 128
"INSPECTION. . .
of wntmg—elther party may exhibit to opponent.......c.ee0e.. 436
either may demand on notice...... ceeresaasesnenss, 437
INTEREST.

to be computed and added as costs .......... crrerseaens 386

Section

85

Page

175
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127
128

115

dueondlsbursemems,when teecesueassnecesanassncanrsanss 594 596 168, 159

. rebate of, when..,........... tesesetr itanasttacaatnsaserennne "631
money placed at, when..ioiioeiiai..., S e et sansaenssenas 631
rate of, allowable on claims accepted..... cerares eeseesses P.C, 141

to be mentioned in record of ClaiMm .. ... +ssemaveeennsssases 145
effectofpn)mentasto..;:.......a.a.-...;.-.-.:....‘............. 161
money of minor placed at...... viiviiiiieieieiecnsarasseneess 361

IN TERPLEADER.

maybeordercdbythecourt......................;....C. C. P..89, 91
.INTERPRETATION. ’ R '

of words and langnage
of pleadings...........

INTERPRETER.

when to be employed.......... N cseetseceaccensnancs 802
al.temlanceof howenforced...........................u..u 502
oathof..co.ciiiiiiiiiiiiineraneniniani vovsnnratsdiasaresssese 502
feesof....... T L PP - 1 4

~ INTERVENTION.

. INVENTORY.

‘whomaymt.ervene,andhow Grecens sssncstaaesscsserscrsacces 90

INTRUSION,

into public office—action for,, cerascenvesas 034

by sheriff of property selzedmexecution creerenseenss 208, 328
! © - eXempPl..isiesenoes Pevesesnessasssenes

of estate of decedent, When......e0uuvesecassecasavressnssP. G 113

what to include........... ..

separate, of property dehveredto survmng wife.ccieereranne.. 128

supplemental—when required..vsvovneees ****assnsnsconsesssnss 121

.
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230
231
234
278
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2
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139
139
139

-113
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22
146

97
97
222

seceeicenaesesenares 113118 222-223

226
223

of additional allotment.....ocaveesreavrasnsocninsscersrcanenss 129 266-267
how made—appraisement....c..ocveveicncnnernansense..118, 115, 114 223, 222

return of, how made—oath........cocvineere corsnnsesccnsvsse. 119
neglect to make..................~....;..~....................120 121
time for making....c.cciviveeneescsrceisenanntss cavnvosaee.s 113

may be extended, hOW. ..o cvvevrerornsieascresscassssanss 120
ofpropertyofpart.nershlp P A T |

ward b E o T P - -1
IRRELEVANT ygu

attersmpleadmgsmckenout...................... O.C. P, 121
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feigned, abolished ..evcvveveinrieecnvesecrnsvasessansscscssase 36
defined. ... vonuvernneccnssnsessacscastnessnsoncarcssssaesssses 231
of ]aw, hoW MAAB. ...eoveraerssnnts sasncssescserassassas sesess 232
fact, how made....coveivrereciressrersasssssnsecssscesossnss 233
law,howtried.............................................. 236
fact, how tried .....icoiiieriearenionncncessnsninncininscece 236

atregularterm,when T . 1
. order of, on calendar...... cceeoaunn.. ...234, 238
: note of issue. .. ... B T A PR X ]

: lna.ctxontodetermmeconﬂxctmgclalms Vietieeisiieiensanese 643
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248
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188UES—Continued.
of law and fact triable by the judge.. .cceevvvesevvees. P C ”’3022 504,%
defined....... cirreuseretererscesronarsescnsasassenssd. O 49, 50, 51 208
of law tried by €ourt....ccvetiiiiantrietnostentieiesinnnns eee 62 298

fact tried by jury, unless jury waived.....ccveeivscrrecnses B8 298

J
JOINDER. '
of partiesplaintiﬂ............................C.C.P.}~ 81,83 19,20
89,90,91 21,22

defendant .......e00 .---‘nct.a------l....nnc- 364, 619 107,’165
: 65,80 168, 31

see Plaintiffs; Defendants.

JOINT DEBTORS.
how sued ...... P (1 29
may be summoned after judgment..coeserrenieiireriseiiiiioe. 426 125

JUDGE OF DISTRIUT COURT.
Powers or, Our oF COURT.
, to grant order for publication of summons. .. Ceeseneaina 104 27
of arrest......... ..
of injunction.......

to show cause, Why.... .cccneoeenianncnnnsn. 193 55

sell perishable property. ...............205, 335 59, 99

restrain transfer of property......c... ... 373 111

modify restraining orders...... ceeresaeans 373 byl

take teslimony..ocseearececisicecresnness 604 140

for survey..... eesessnsesassesee ceveasennacs 645 170

to stay proceedings.....ocoiserveecccsoncass. 510 141

for sale of property......ccocetveserincrcenee. 672 154

t0 appoint referee ....ccoeeenseee oveee. | 374, 370 112, 110

. 278 81

to take afidavit....... 510,272 141,80

to hear objections to appointment of referee......oc00es.--. 275 81

appointreceivers................. esesesttenssnersann 372,219 111, 65

approve undertaking of receiver...... ievsesasvseasieas 222 67

hear and determine motion for new trial................. 290 86

grantorder forappeal.......oeeeiireiiiiiriiiiiiiiaiee. 404 118

settle bills of exception.......cvvveveneeevonecrcinass 281-284  83-84

order judgment debtor to appear for examination........ 366 107

order debtors of judgment debtor for examination........ 368 109

may order property subjected to execution......ccc.coen..en. 371 110

punish for contempt . ..... seesessssenraecsnnan ....443, 376 129, 112

order exhibit of documents...... ... trevessacsrseniness 437 123

costs deposited in court, when......... ssnesnenss 415 122

to discharge parties imprisoned for contempt..cc.ccovee.... 456 132

to grant commission to take testimony........ Ceereseriianne 474 134

may grant orders anywhere in the territory.... ««iveveeee.. 510 141

may ordcr pleadings filed...... cetasiasaeee teretesarassaans 521 143
‘to direct notice of application to forfeit charter of corpora-

tion....... Ceesesssaraienan ceeesseasescesscrtsrssenanas 533 146

to direct who shall keep abstract ......vo0eeaneeocncns veess 594 158

Ersnt writs of certiorari, mandamus, and prohibition....., 712 184

ear application for discharge from imprisonment........ T24 187

13806 SUDPENAS. ceeeeseresssosstsorserssrsssascsans cees 447 130

take depositions...c.ocoivienienn, ererncasrensensarn.... 471 134

may render judgment........c..oviierintnrssreccesancaens 291 86
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JUDGMENT—Continued.

against surety on undertaking or bond 118
in case of frivolous defense.......... 69
on default of ANSWET—WheD 1A BOW .vvx«ossssessssnsnnsr } 293, %;!5‘ 87, 24
1]
of reply to counter-claim.......covveiiiiiieneniens.. 123 38
of forfeiture against corporation......cevceeveiericcceninens 543-546 148
by confession.........cv0 . i0iiiann cetieasaanen veersensess 115-717 185
may be rendered after death of part.y teare sevssianeneaans 294 87
incase sabmitted........ . ...... ..o Lol teesenoanns 718-720 186
pot executory against estate, when.......... ... Cheisatetiannas 294 87
in attachment, how satisfied. . ...ernenenrianns Ceereateeiiieas 210 61
NOW MAAE UP.1esenseeresianescancssossencsssssseasansons 270 S0
} 291-29¢  86-88
controlled by allegations of complaint, when.....see0uee....... 293 87
entered by clerk on order of court or judge ceseecesresrstsienns 291 86
to be entéred in * judgment-book .. . cuieerunaersas aueen.297, 298 88
docketing of, gives lien..ve.veeesencsees... cesreeesennesraannat 300 85
whatis........... ceeerereians veereaseaaneans 299, 300, 301 88, 89
assignment of, how entered..........ccoovveeniennn creearenea.s 302 80
rendition of not affected by death of party, when......... .e...88,294 21,87
how and when debtor relieved against...covveieieeeeiastnnes.. 143 43
how cancelled and discharged......... cessrnens teneiaiareearans 303 90
may be compensated one against another....... ..644 305 169, 91
includes costs of prevailing party............. 379, 385 113, 115
408 542 119, 147
see Costs.
in rem not affected by discharge of debtor from lmpnsonment . 728 187
how pleaded in civil action.................. seshirannes evesses 130 39
action on, when allowed...... censrenes P - 9
TEVIVAl Of vvve ineennnenonnsonon Ceiiserentenes Creanacarenians 86 21
reversal of —effect on execution............coeiiiiiiieiiiiaens 357 105
on appeal from ]ustlce s court executed by district court......... 304 90
see Justiee's Code,

how executed. See Ezeculfon..... oo vuevererisaveneses. | 306-365 91-107
720, 717 186, 185
against married woman, levied on her separate estate........ 310,292 92, 87
and proceedings—how construed and credited. . ...... .... SP.C 2 200
how rendered.....co.cvevenennnsnsecccnsecncsncnsonmnsuanes }34 23 207, 205
307 266
in district courts on claims against administrator—how treated . 152 232
same—before death—how collected ............... cesereertanns 153 233
) after death—how collected.......o.0v vivrievinneens vees 154 233
of probate court enforced as in other civil actions . e . 307 266
district court on appeal enforced by probate COUTt. .vnnvnenrs 330 272
on report of referee ................ Vessasansessnans seveanaaans 156 233
in entry and detainer, what. ............ W d. 6039 296
on default of appearance. . . .0.43, 42 296
by confession...... vedeeetirienansaaanens ceesenaens 62 300
of dismissal...... Seheeniiae taa e aaens et ter ettt antnnenansees 63 300
rendered at once on retum of verdict.......cc0vnne [APPIRPN 64, 129 300, 312
by the court immediately on close of trial.. ceresseassrecass 65 300
for recovery of personal property ..coveesvune... Ceeenian P ] 300
excess proved may be remitted.......coii0einnians Cereneeas eeee 67 300
offer of—effect astocosts... .....covvveninnennn.. veseersaean.. 69 301
transcript of, to creditor on demaud—condltlon ............... .. 70 301
on appeal is jud ment of appellate court, except sevessesseeese. 96 307
costs to be included in........... . 301
how executed. ........ teseseraetereerarres 301-302

IN CRIMINAL PROCEEDINGS.
on plea of guilty—of fine or 1mprlsonment tevesessnesencass 126 311
of imprisonment till fine paid............ Cheeenerareens 132, 127 312

of acquittal and dlscharge ............................. 128 130 312
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to be immediately entered on docket..................J 0. 129
how executed..... Cesssacsasarsanas saesesesssassncneesel13l, 132
JUDGMENT ROLL.
what constitutes............. cerres cvedeessesssenss0. O, P.299, 229
incertiorari..............0 weeins P - |
confession of judgment......... P £ X §

controversy submnted without action. cesesssevsscesses 718
JURISDICTION. Bee the soveral Courts by name.

JURORS.
eitherPartymaychallenge PP &
oath o .-..:’. ..... j) &- c-ai.c-;.d-a‘ ssbecssastonssssssnec Rt et 246
see A (17]
JURY. jaid
how impanelled...........ov00ennn.e sessesnnsasssssnnnevess 241-246
is under the direction and control of court. treeseccenssenasscss 251
tries only jssues of fact.................... B 11
may have view of property in litigation...... tesecssrcecsercaes 250
decide in court or retire for hbera.tion... ...... cecssssanes 253
hnsthegudgeschargemretnrement -
may be brought mtocourtforinformatxon tasresssnessassncenes 394
proceedings when juror falls sick.......... N 1
no verdict, retrial may be had, when......cc.oioivieeiiiiiiies. 256
receives the law from the court..... . resonns Neeee 248
may return scaled verdict, when.. . 257
verdict of—form of—in writ.mg, signed by ‘foreman . esre-o 2568
may be general or special..... teensens ernessnsanss. 260, 261
must all agréeto....... versesisnannns ctressecessnccans 258

may correct, on suggestion ofcourt..................... 269
howrenderedm OPEN COUNt.vseeecoasnncsacssassacnnssse 258

jurors may be polled. ...... S ceeves 258
tospecvaamountofrecovery......... veeesennses..263, 643
to assess amount of damages.......oaeeeeess ceesnanes 263 700

judge may vacate on his own TNOLION «ve s evsenssosnsnnes 289
misconduct by, cause for new trial...c..eieveenierrciensesees.. 286

may he waived, how................. ceannens teesesesnecenuens,s 2658
sheriff’s, What., ... ...c...iiiiiveennnnannns eecesnrssanns .206 321
totryissuesoffactinjustxcescourt..... cesesasscssssessd, C. 63
how waived. ......,. B D T

When demandable. ... .oueenronenssersnsssnonass osbeesssonssnn. 56

howjurorsselectedandsummoned e . 686
challenges to, in civil actions...... 57
ibe composed of less than twelve by consen 58
08th 0. un it iiiii i iiiiciii ittt PP - ]
IN CRIMINAL PROCEEDING.
defendant may demand, when................ cesessesnaness 116
jurors challenged............. esenue O | ¥
oath to—formof........ tetieaeane tersesesesactesannceascesss 118
dutiesof.........cveiiviinas L P B |-
consultation of .c.ocvveiiiinrieiionressieniireciiannes.... 121
verdict .......... caeens Ceeernen B T R b1 DX
when discharged......... Ceteettassasurersarsacstanaseseee V24
JUSTICES OF THE PEACE.
may issue subpeeng......... Cheaieasesees vevaseneenees 0. C P 447
take depositions.. . esesrerecinen. veese ceesoese.. 471
appoint appraisers 'to assess damages. .coveseenrenninies 680, 632
have jurisdiction under herd law, when......... veecasenrenan. 754
records of, evidence.................... O 2121
junsdlcnon to enforce liens. . T V£
administrator inay be sued befr, re When.......eee e P. C. 146

jndgment of, not executory agamst estate, except ..... teerseaes 152
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Section
JUSTICES OF THE PEACE—Continued.
jurisdiction of, defined and limited.................... . Jd. 010, 2
territorial, co-extensive with limits of county.. } 4 2
97
in forcible entry and detainer . et iieraanens 2, 3
actions commenced, before predecessor in office... 88
may grant change of venue...........ee.cveiaien
decide all questions of lJaw arising on trial. cesaeene
must have a fixed place of holding court..ee...cvveevvinreian..
courts of, always open for business,.........ccvviieniiiiiii., 1
to require payment of costs or secunty Vet esseersitentnnssonnn 101
may order exhibit of papers............ cesereee ctesenenanarans 60
to receive money collected .......ccoveess ceeneens Ceersenreans 99
to appoint guardian ad litem, when....... P &
duty to receive docket of deceased justice............ eererenans 88
to make quarterly report to county board............. Cereeseees
to keep civil docket. ... .o0uvviaienn teceeraeses anes Ceeees ...83-85

jurisdiction criminal—limitation of Ceteettcesaanstesireniinnns
committing magistrate .....cveeviiianiiieiiiese.. 104

isa peace officer........cciveniinianns ceserantserantecitenaas 105
process of, runs throughout temt.ory tressenteasananis seatannas 108
warrant of form..... ........00. cesectaeraans ceserann ceranes 107
to keep criminal AOCKet. . ... ».sss ceveirasaeuerenrenans N 109
JUSTIFICATION.
of suretics in arrest and bail............... creanenas C. C. P. 162-166
claim and dellvery Greesetaneeiatereseiacninnn 180-183
attachment. . Ceeens sensvesansacattrinnanannas 214
on appeal...... T T 421
AGTINIStEALOE"E DOD. v s ss s s o rnrnnrnnnns P. C. 81-82
L
LANDLORD.
possesses by his tenant.......cevevvenevrniecrsnese..C. C. P, 49
joinder of, 1n action for possession........ccceeeneeneeneenen. 82
LEGACY.
paid only by order of court........cvtveesirracssensass... P G 261
claimed, when and how. .... . I Y £
LEGATEE.
probate judge named legatee, disqualified...................... 4
may move appointment of eXecCutor,...cevsevessosscerecrncenas 11
may contest the will.................. Cesvesnesanuones vevecnns 19
entitled to notice of contest of will........ seeeasesanrearseneses
application to sell..... ceraraseeresans vease. 174
bound to contribute, When......cc.viereeniiriiierieicenesara.. 197
required to give bond, when...... eesseereasaarisns cetsaanere.an 272
may be assessed, When......coe000a000esncisss ceeaees 272, 273
attorney appointed for, when........c.ovviireenrinirsiieneann 308

agent for absent legm.ee ............. ciee
joint proceedmgs against, after judgment. cesnereea.C. C. P, 426-431

LESSEE.

subject to actxon for unlawful detainer...... ceieereans «..J.C. 34
LETTERS.

of administration—form of........covvennrninenes coen- P. C. 55,54

must be sxgned by the judge, with seal...... 62

who may claim—order of preference........oe.u0nse eresnsens b7, 56

issue only after notice........ 67 66

. +0.94-100
e 1 109,92
}87,71,74

to special administrator. .
revoked for cause, when......

see Administrator.

218-219
221,218
217,314
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of guardianship.....ccees civerirnecnsaninccereceasa.. P, C. 333-345
testumentarv—formof ..... T T

granted by the COUrt,..cenuvreesrreenreaneececearneness..62, 63, 66
LIABILITY.
released by lapse of six years............cc . iiveeeeal .G G P 54
of executors and administrators for costs.. cerseasens. 391
of executors and administrators........ .. . ...P C 2-238
for debts ordered pa.ld tersanee. 264
for neglect to'give notice . ...... 265
for fraud or misconduct. .... 204-206

LIBEL AND SLANDER.
action for, barred by two years........ cererecnenniesasC.C P 56
complaint in action for—what to e Btated. ... ..snnenineennee. 133
answer—what may be pleaded.........ccoveiiiiiiirvescanne., 134
costs limited by damages recovered .....c.eevueuiirenienansaess 381
LIEN.
writ of execution not lien on personal property before actual levy 317

other security exhausted before enforcing.... 568

who may hold mechanic’s........ . . 655

mechanic’s—for what allowed ...o..co00vven.... . .. 655

avoided. cvovivriinnniinens 654

subcontractor’s—how secured .......... Ceeeiseesireeanas 656
notice to railroad compamcs and contractors

presumed.. ........00 ceeeen.. ceseasenseas 657

must be filed in 60 days................ vesevens 657

limitation of owner’s lability under......... 657

may tile statement in six months...... ... . 658

statement must be supported by affidavit....... 658
notice of filing of, 'to be served on

owner and Contractor. . .. .......... 658
proceeds of incumberced property applied to cancel.............. 567
in general—how created..............ooiiiiia Ll N 171
priority of ..o ovvn..n. Cieeaens e eeraraaaran R i1 ¥
extentof. .......co0uinnen., ]
onleacedland ..............
superior to mortgage—when ....ov..evue.
action to enforce.............. tereasianas
satisfaction of........ Cereanes
penalty for not acknowlcdgmg satisfaction of . .... eeean creens 670
for keeping and pasturing stock—who may have............ 751, 672
only against owner of stock..... O Ceeerereiinasvaaas 673
on real property of defendant in bastardy ..... Ceieereeas Caeeees 740
upon cattle for damage under herd law................cc.eeae. 751

outstanding, on real property—holders of, made parties to action 557
follows owner’s share, in partmon P /1111

action to foreclose on chattels . U T
jurisdiction in foreclosure of, N CRATLEIB +vae s enresnornoeosns . 675
demand may be made on 1ETIOT L0 CDIOTCE . .v e nn v ononsonennonn.s G

judgment for claim against estate, nota .......c00e0v... . P C, 152
rendered after death of debtor,not........cev........
for executor, when .

paid by preference, how.....
LIENOR.
to be made party in partition..............viveeesene .G CO P 549
not—unlessof record................... ..... 550
holding other security—how treated... ... Cereee e 564
becoming purchager, receipts for his claim as part of purchase
PTICE. ot it e s e e 582
must enforce lien on demand of owner............... e e 608

may purchase at administrator'ssale............ veteereees P. C. 203
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Section
LIMIT.
of price bid at administrator’s sale...... Ges eresenieeaann P. C. 184
LIMITATIONS, (GENERALLY,}.....c.ovvciiiiiiennnne. Cc.c.p. 37
must be pleaded by answer................... ereseivinaraneess BT
astoreal property.......cooiiiiiiiinieiinconas ceestenrsaernee 38-51
astoothercuses.........oiiiiiiiiieiieiiineiee bae Cereeaee e 52-61
when action deemed commcenced so as to interrupt. . ... 62
interruption of, disabilities and other causes..... cevees «04.63-73
cannot be pleaded after judgment......oovioiiiiniianen, v 429
time already run before code, counted...... sseesisnceanaerennse 5
when beginning to run, and low counted ...................... 6
interrupted only by promlse inwriting. ..ooooooiii il 73
of right to contest probate of will. ... ... cviueneennn P. C. 37,31
of absentee to contest probateof will................... 19
double time to petition revocation of nuncupative will..........
of time for presentation of claims.....o.ooviiiiieiian

of action on rejected claims ... . .......
claims barred by, not to be accepted ....
of time for probating nuncupative will....

vacancy in administration suspends............eiiieii L,
infancy and insanity suspends.......... . iiiiiiiiereiii e sans
claims presented, suspended pending Htigation cevee. vy veen.... 202
of action by heir to recover estate sold by administrator... .. 207, 206
ward to recover esiate sold by guardian ............ 387
for recovery of estate sold by guardian................ 388
LIS PENDENS.
what is—effect of, notice...........cocvvviieiiiiniaenn ¢ C B. 101
in action of purtmon .......................... veeeaians 551
not required in action to foreclose mort:zn ge. ... Crennens eenaans 101
LOST PAPERS.
replaced hysuthorizedcopy...........o.ciiiiiiienniianns censr. 025
copy of, admissible in evidence, when........... teenens ceesases 494
M
MAIL. .
serviceof papersby........ .ot iiiiiiiiiiiiiiniee e ... 515, 516
sheriff may return writs of executlon by......veeeen cevesanseess 362

. shall not forward money by, unless.....c.oiiiiiniinsens 363

notice of petition to probate will by mail...... ceess P.C. 16
MALICIOUS PROSECUTION.

action for—costs lmited............ cereirane veeseses?..C. C. P, 381
MANAGING AGENT.

SUMMONS SEIVEd ON ..o iivivieensierrenarensraene ceesrssnassss. 102
MANDAMUS,

rules on the subject in general.............ovveeans veesaseas 695-707

by whom issued............ Ceaireseiatanane teeecarseursnsasaes 712

laws applicable t0....cveversivenenas sereienanes tereesaessssses 113

new trialin......... Ceresrarcescieetaranas cisesteetsnseass. 114, 702

appeal in.......... tees eaieneieteetaaretnaans cevserssessaness 114
MARRIAGE.

of woman, executrix, annuls appointment........ «e.e..P. C. 48, 61

emancipatesminor............. creneenas veeareessssasnea...384, 339
MARRIED WOMAN,

may sue and be sued asifsingle. .................... C.C.P. 292,77

judgment against, levied only on separate estate of..... .e...810, 299

may choose appraiser of exempt property, when teesnsessns 329

may he eXeCUtriX. v cvvens cvrveernrieererensscnns weiernes PO 48

cannot be appointed administratrix.. PP 1 §
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general provisions 83 %0....cvciviictecirncnieransas O C. P, 654671
MENACE.

will made under influence of, voidnble..................P. C. 22, 81
MERGER.

cmlnghtsdonotmergemcnmmal....................C C. P 17
MILL-DAMS. Bee pages 193-197.
MINING CUSTOMS.

may be given in evidence, when........ccvcvieveinseercccenan.. 649
MINORITY.

disqualifies to be €XeCUutOr ....vvvesevacrssnssosasecces sren P.C 46
administrator. vveevavrsesesaonerorrenanenan.s 60
suspends limitations ....... - Y /LY §
MINORS.
actions by and against—how prosecuted......... ..C.C.P. 79, 78
how limited.....ccevieennrencrinnnee. )
costs against—guardian liable for, when sessetncassirannes 390
service of summons on—how MAde. . .covetererrrraccerinoresnss 102
guardians appointed for ........... . C.
how appointed......c.......covvvevernes 333-336
incompetent to serve as executor or admmistrator N 60, 46
appointed executor may qualify after majority...... searee e 50
disability of, suspends statute of limitation............... ....207, 37
when party toan action, represented by guardian............ 311, 3561
affairs of, under control of guardian..............c.0. veses. 339, 338
MArriage emancipates.......ovee.veorsseccracosnses ssee..339, 384
guardian of, entitled to letters of administration, when.......... 59
MINUTES.
of court full evidence of notice given ........ seessssssesnens 107, 67
applications and proceedings to be entered on.......ce00v....439, 93
all orders and decrees to be entered in, hOW..veeeevivacecnseness 299
what to be entered in.....ccoveunseceens avessesessrassssssd. C. 83
MISCONDUCT.

of exccutor or administrator—liability.......cc....... P, C. 205, 204
MITTIMUS.

whatig.coocvveenss R I O A 3 §
MONEY.
not, to be forwarded by mail—unless..... cereesssnsssese.C. C. P. 363
to be included in inventory ...................000en ...P. C. 116"
need not be appraised in mortuary proceedings.. ... 116
applied to payment of liens, when........ [ . 202
paid into court, when ........cehiiiiiiieniiae ceees vees. 263
to be invested, "WHEI «eveeeeenesreecnvarnsensncnsasnsnsasonanee 257
MORTGAQGE.
how satisfied........ tessessacrinncanuresrsananse esssrenerranss 202
enforced agamst property under admlmstration sesansaserenanas 153
right of preference, how ranked.. .. . veienseer. 258
limited to proceeds of property mortgsged N 259
claim accepted must refer to MOTLEALZE ...vove caervacraescseses 148
. see Foreclosure,
MORTGAGEE.
may foreclose by advertisement, when... ...0. C. P. 597-615
action.....c.venee cesee cesnseenarons 616-634
may purchase at sale...... ceversersatnantesataseaacss creevaen 605
MORTGAGOR.
may suspend sale by payment .........cociaii0einenn .. 627, 626

mayredeem..................................’....... 633 607
MOTION. ,

defined............. P 7 (1

when and how made ........ teessstacaasansaessasanarannanane 510
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MOTI10ON—Continued. .
order of preference in hearin% ....... sresssasiasansess. 0, C. P, 510
affidavit in support of, taken by referee ..................c..... 510

notice of, howserved......................................512, 511
to vacate arrest...... T (- S 1 (]
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truec name ascertained, pleading amended. . ...... Cereiraeee .142 144
of persons, towns, etc.—how changed........ccocveviiiiil. T34
petition to change—what tocontain................... eeranea. 735
name of town, etc.—what to contain..... ase. 136
costs of proceeding paid by petitioner..........coevnnunnn.
effect of chanye, limited. ..........ccciiieeiinniiiiicnnnnenass 713
NEGLECT.
by administrator to notify creditors to present their claims..P. C. 159

to produce will when ordered—arrest........ Ceerer i aeans 14
presumes renunciation of right ...........oiiil L. 13

Ly administrator to fiie account............... feearieienaens 244, 247
give new sureties.......cooiiiiiin iiieiian 92

make and return mventory .......... ceeeens 120
to appoint attorney for absent party in probate proceeﬂmgs ceens 19
NEW PROMIBE.

to revive clniin barred by statute—in writing. ....... GO P T3
Ly administrator to pay debts of estate...... Cereieeaeeas P. C. 232
NEW TRIAL.
defined. ... .... ..C C. P. 285
grounds for. .....u . iiieiiaiiinan Cheeee e sereaasaisuisanes 2856
application for an affidavit, when......... ..ol 287
01 FCCOFd WHER . . vvvvannnrnnanne s, cevesenanes 257
di-trict court always open for hearing motmns for......... eeess 31
notice of intention to move for—what tocontain................ REL]
motion for—when tobemade..ovvviviniiin i o, cedee.. 298
when heard. ...oooooiiiiin et e e ceereases 288
whereheard..... ......... ..ol e rreeresassanes 200
ordered by the court on its own motion, when terenressanseaens 289
may be ordered by supreme court on appeal . eteeeseeeraas 412
in mandanus, motion for in what court. .....c.coov...... ve. . 714,702
decision granting or refusing, appealable . 22
in criminal proceedings, to be in justice's court ..... ceeen..d.C 142
NON-RESIDENT.
intestate—appeal Ly, prosecuted by representatives......C. C. P. 87
notitied bymail......cooiiviiiiiniaan }515 517
. a20
property of, subject to attachment. ..o it e 197
attorney appointed to represent, when ... oiiiiiiiiii ... 505
plammt to furnish security for Casts. . ... PP vl 397, 400
service of notice may be made on clerk, w hcn et treaa 520
by publication ........ cieeee P | A58
4 474, 307
of summons on, by publication ....... et eerera s 553, 104
when complete..oooiiiianie L 106
rights of, reserved by the court, when ovevvvin it 239
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may issue subprenas for Withesses. .o vviesraiiiieineiiirecannas 447
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NOTICE.

must be in writing.....ooiiiiiiiiiiniiinnciinrnncenesOe C P. 513 142
required in summons.......... N .. 24
of appearance by defendant ....... 68, 25
no personal claim ..o veeiiinieieiiinansneiasaicaas 25
lis pendens . ...... . reesen eteemesetenrienenaneranens +aa 561,101 149, 23
not required in action to foreclose mortgage. veesss 101 25
is required in action of partition................... 551 149
application for judgment.... ...... P § £ 34
OD ADSWET ., 0oeesroarsssonsanes oees 123 38
defendant in arrest to plaintiff................ eesesrens 1568 46
plaintiff in arrest to sherift of exceptlon to bail. ceseecs.. 162 47
defendant in arrest to justify bail .....vo0iveeevisenciicaaess 163 47
defendant in arrest to give bail.......coccveveivnnernnanna.... 169 48

defendant in claim and delivery to sheriff of exception to sure-
ties. ... iviiiiinn il Cereresenierseaneest Tt Liiasaae, 180 51
selzuremclmmanddehvery Cevierreiieas vesessesasrennanse 181 51
defendant to justify bail in claim and delivery... 182 52
defendant to vacate injunction..........couvuune 195 55
time and place to assess judgment...cveecsevsocscncsssosness 229 65
to strike out frivolouspleadings..........ccivvnvirnnancrcecse.. 230 69
oftrial............ii i vesenseesrnensass.Bl17,238 143, 71
intention to present bill of exceptlons O, 282 281 83
move for new trial........... Cenranessacnnrecnsa 248 a6
to ]udgment creditor of, ‘ secured on appeal L - ()] 83
of intention to issue execution after five years............. 91
sheriff to judgment debtor of claim of third party.. 95
to }uclgment debtor to select appraiser. v.vvvenveiresiecenen a7
f levy to judgment debtor ............. 97
of sale of personal property by sherifl............covvvie.s .57 154, 99
sheriff’s notice of sale of real property....... D & 11 99
to sheriff, of intention toredeem......... seacererasaanaseee. 60N, 347 162, 103
of redemptioner of taxes or assessments paid................351, 347 103
application to restrain waste.................. . 352 104
to amerce sheriff...... e tretersiaiasennncanaare . 359 106
to judgment debtor of proccedings in garnlshmeut tiarescanases 368 109
of taxing costs......... Creeeeaaaaes . 1 115
NOtON 0 tAX COBLS 1 evv s vannness eieaees [ LT 402 118
appeal..... . ..ieii i i e veees 421, 407 124, 119
plaintiff’s acccplance of proposmon to compromise........... 432 126
defendant to accept compromise ................ teesreresess. 433 126
phiintiff’s acceptance of proffered damages .. carasesense. 434 127
to party to appear for examination .......o.iveiieieee ol. 441 440 128
to adverse party to take deposition.......covivviiernvennnennn.. 475 134
by publication, to take deposition.......... Creeararesiaaas veen. 476 135
to opposite party to take testimony «“ de bene cxse ”. vereneee. 005, 504 140
service of, in certain cases—Tule.veveiviervirierietanssesanness 511 141
whennotnew«urv ............ PP 1 B2 143
to opposite party to appear before referee.....c.oceveniiiiaiiess 538 151
of abstract of title,etc............... P 1 158
to foreclose mmtgage on real Property....eeeeee vireniarenns .. 600 160
of application for order 10 SUIVey..ooveenvireiisercenen 645 170
lien, how given ... ... iiiiiiiiiariiiionsneneniarianss .655-663 172-174
application for certiorari.......oov. iiiiiiieeiriirieiiiirensns 686 179
MARAANUS . . o v e vvvee i mearnrrsnsnnss ++..698, 697 182, 181
to show cause why writ of prohlbmon 9hould not issue.......... 710 1<4
.of application from release of imprisonment., ... . Chaiear s anes 122 16
to change name.......... ctenassenrenasnnnes 736, 735 188, 189
damage done by animals....... eseaesiatatteaatierasresaras 749 191
seizure of animals doing damage.................. veerasaaas 150 192
application to discharge attachment.........cveevvenrnnnen.. 214 63
personal, to be glvcn by citation, when.....ooov il P. C 304 266

of hearing petition to prohate will.............. ceeene el 300,16, 15266, 203
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NOTICE—Continued.
formof..........oiiiiiiiiiiines verianees NN IS A A U] 203
proof of servicerequired.........cooiiiiiii i iiii it i . 18 204
to probate foreign will—same........voeeevinrrecnronssnrisonanes 29 206
lost will..ooueeniiviinnanes creeeens tesreerbieneiinn. 38 208
nuncupative will......ooooineniiian Ll seseceasaee. 43 200
of application for letters of administration. ... 15, 64 203, 213
how given................ Cesessnsetsieaanses 15, 300 203, 266
64 213
of gpplication to revoke letters of administration—how given... Y 72 214
to administrator of proceedings to remove him.................. 111 221
creditors to present claims—by publication—time......... 138, 137 229, 225
in summary administration ...... 135 228
proof and record of same ........ 139 229
of sale of personal property, how given........... ceernenn e 170 237
_perishable property sold without notice............ ceraeenarias 166 236
of sale of realty—what to contain—how made............... 240
proceedings to contirm sale of real estate.. . 5 266, 241
proof of requn-ed . A2
postponement of sale, howgiven ................. ...l 243
petition of specitic performance of decedent’s contract........ 222 2449
settlement of administrator’s account, how given........ veeen 250 254
what to contain ....... 251 254
proof of service of, re-
quired..s..cov0nn... 255
to invest funds—by publication ..........c...covvivinninen, 266, 256
of application for legacy—to whom given .............c.ociu0s. 258
decree of distribution, how given 266, 261
by commissioners of partition—to whom and what . 263
constructive, by recorded decree. .. .........c. 0000 . 266
of application for guardiansbip of mlnors ceteeane chestreaasians 333 272
for insane....... veessnessaaanan 346 275
to sell property of ward.......vvevnenassecrnsnnn, 364 278
howgwen cerseser...... 365 279
to quit, condition precedent, when ........... cereasene s d. 0, 35 295
“of sale, how made...o.vveiiiriacnvevicnscantonnoserancaccnnnns 77 302
appea.l-—towhom............ ....... tiessesssensassrsasaaces 39 305
NUISANCE.
defined.......... cessssrsnssersanssscsrensasassnserss G O P. 651 171
who may sue to abate ................ P R PP 11 1 171
NUNCUPATIVE WILLS. Bee Wrils.
) 0
OATHS.
of jurors—formof............ cerersreniranas - 11 73
witnesses—form of......... ceesesasiassannrens eererescasena. 462 132
interpreters—form of. . seteecscaesssnesmsrrsecssnscannans 502 139
imprisoned debtor.. O 11 187
referees...........uvvvnnens Cesiseraneans Ceesrasesurnanseras 278 81
APPTraisSers. ... ccvvvireiirecnanne seessase. er sesses cene 97
sheriff may administer, when ..........cccov00e ceennes aee .321 328 95, 97
referee may admimster when............. ceveesennn cernienrons 278 81
who may admmlstel in taking’ depositions..eeeeeceececcan, 13-1»
official, of executor aNd AAMINIStEALOT . ... s sossssenses 214
special administrator 218
BPPIAISErS. ... .ovt verennninnanns 222
COMINISYIONErS. .veuvrvrensirsennernaenses cessessanss 279 261
guardian . 2738
administrator to correctness of inventory............. 119 223
of jurors............ R eeeneasens N J.C. 59 299
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OBJECTIONS. .
to probate of will...... U S S L A
granting letters testamentary................... sersisstiesas 47
of administration.......... Ciesssecentenanns 65
order for sale of property.... ...... teesesteansesiinossnacess 164
confirmation of sale............ ceeraaes cerann seeceravaanas 187
see Lxceptions.
OCCUPYING CLAIMANT.
may maintain action for injury, when................. .C. C. P. 650
OFFER OF JUDGMENT.
effectof,as toCosts. ......ooi ittt it e 432
by plaintiff on counter-claim.............. fererireaneesinaiiaas 433
of tixed damages................ teeeseanas Cesensaraenanans 435, 434
to deposit thing in litigation............... Cteieserrereesenanes 91
effect of, as to costs..... Ceererirermreess reeereriateriraes J.C. 63
OFFICE.
action for USUIPing.eeecessseresenonne sasasessarens C. C. P. 534-542
how forfeited by action. ............cccoiinv i, 634
justice of peace to keep, at some selected place.......... R O O R |
OFFICER.
where to be sued for official misfeasance........ veseess.C.C. P 93
privileged 83 Witness.....ooisvececeasnscsscncasnsscassseacnnss 499
OLOGRAPHIC WILL.
how proved......... eerees sersenransan
OMISSIONS.
in judicial proceedings—how supplied..................
in perfecting appeal, relief against...... vee

to aver jurisdictional facts—low cured
OPPOSITION. Bee Objections; Uontest; Ezceptions.

ORDERS.
defined .....oviiiiiiviririestiriicraanenensranas C. C. P. 634, 509
made out of court and wnhout notice—how vacated............ 404
how reviewed............c. iiiiiiiiii i cesuans 22, 405
what are appealable...........cco0ivinnnnn. reereacensaenans 22, 424
court always open for entry of . .... Cerreaen cve e ceveaeeans 31
how made out of court..........cciieieeennnreeeecnrnsennnenns 510
of trials of issues on the calendar. .. 238
of proceedings on trial of acause........oc0ver.u.ne. oo 247
for trial of question of fact not at issue.............. cesaresiaas 36
what should be recited in, and whatnot................... P. C. 299
to be cntered at length on the minutes of the court ............ 299
effect accorded to.......c.ccvviinneiiiininns teetansatiirsunanas 2
granted by court or judge at chambers....... Cereeneceneaene } 17, 390
6, 93
OWNER. !
defined as to mechanic’s-lien law........... vessssnesessC. C. P. 669
to herd law...... teraennnans D
- P
PAPERS.

what compose the judgment roll.....ccovevecirererssccennse. 299
see Judgment Roll.

transfer of, in change of venue. Ceeerineceasertsscesnaaran. 95
whotofmmsh on the trial.. . Cessennsnanseaens.. 240
exhibit of, for inspection of opposmg party ................. 436, 437
may be excluded from evidence, when........ tesesaaneiarnneaes 437
certified copies of, evidence, wWhen......ccovvivrieneraninn.. 525, 507
transmitted on nppeal ................ Sessecransasiens ceesuern. 408
serviceof........... vertseasneas ceanen Cereseteriacnens ... 513-515

see Seroice.
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PAPERS—Continued..
lost original—copy substituted............. 000 0000....C. C. P, 525 144
jury take what, in retiring for consultation..................... 252 75
production of, enforced....... erereeeen e veasese .P C. 127,125 225, 224
of record tranqmmed to district court, when....c.ceee0t covvan. 4 200
clerk of district court to return, when...... cersescesensessconss D 201
belonging to estate to be included in inventory.....c.o000e.e.... 115 2
to be exhibited on order of the court....c.eevee sevvesseessd. C. 60 299
genuineness adinitted, if not denied..... 61 299
of justice of peace deceased deposited. 87 304

PARTIES.

howdeslgnated........... ....... tresrsrnenineeses..C.C. P, 34 9
in special proceedmgs tesesieensasaersiasasases 683 179
in appeal.................. P 118
either party may be made witness by opponent... 128-129
may be witnesses in their own behalf, when...c.ecvivnveen e, 444 129

death of oneormore—eﬁectonactlon .8.; 88 20,21

intervenor............ P 22.
see Drfcndant Plaz‘ntif.

how denominated......oovieereraeereisriareecenenss . P. C. 307, 22 266, 204

248

who to be joined...................... Cereeeesesesaatenaranans

may appear and act in person or by attorney........e000...d. G 12 200

fuilure of, to appear—trial proceeds, how.......cooevvvrvseann.. 55 29%
PARTITION.

of real property—action for....... ceseneasrensinans C. C. P. 548-596 149-154

minor in, represented by guardifn.....ceeviecinieiriiriirana. 79 18

place of trial in action of........... Ceasre seneseenanenennan 2, (2,) 22

of estates in general. ... .o iivveiiinsnaiinnnsscasesa PG, 2b 200 258-263
see Lrgatee.

taxes to e first paid.....ococivvniniinannn - Y |- 261

decree of distrihution—what........... Cereeiniaiaa. vl 275, 274 260, 254

delivery to executor under foreign will.... L 276 260

commissioners to make, among BEArS. cevnnnnneninnnn. . .279—“90 261-2¢63

when some of the heirs have conveyed. Civerraeeane cereaesa.. 282 262

agent appointed for non-resident heirs................. veraas 291 264
PARTNER.

name of, omitted in action, how liable. ............C, C. P. 105, (4, 29

cannot claim several exemption............. .. feaeeeeennn 333 (5 ) s

right of, in attachment of partnership property.... «.cccv...... 64

of dec:dent, surviving, to make inventory...... cieeseeeePLC 214 . A
PAYMENT.

effect of on limitations............ovvveiveeieinnnees.C.C P 73 16

plaintifexamined asto....ov oot ittt ianeieiinnincaea.. 229, (3)) 69

suspends execution, when............... tereansaressesaess 026, 627 166

by dehtor’s debtor, 10 ST, . 1vnvennranensnrnns P 1 a5

in rcdemptlon to whom made. . ... - 103

of interest-bearing debt, when. . 234

licns on realty by pr(-fvrence. . 244
order of paying debts of ¢state. . e . 256
of funeral eXpenses ..oovoeie i iiiiiiaans veens cens 26 256

allowance 1o family of AeCedent. .vnr.nrnrns 1) | 256

expenses of last illness............ Creereanens Crereeseenseeast261 256

delts of decedent generully....... senseeestanaesrnaraireness 262 256
made only an order of court ... ... iiiiiii it i 262 256

see Claems.
PENALTY.
action for recovery of—venue.. ... ani. . vieenees.C.C. P 93 23
for failure to acknowledsge satisfaction of llen .................. 670 175
arrest of defendant in Action fOr.......vvvvrun crveeriiavnnnann. 149 44
limitation of action for....ocveiiviiiiiiiiiiiiiaienrnenas.. 85, (2,) 4

PERFORMANCE.
of conditions precedent—how pleaded............ e 131 40
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PLAINTIFF—Continued.
Wao MAY Sue—Continued.
from death by railroad.... ........ Cereraersesenees C.C.P. 677 177
county may sue in case of hastardy..............c.oco0ain 746 181
marricd Woman may SU€........... s eeesasenteanrtaernenaes 77 18
sheriff, to recover debts attached. .....ooveervreennvenasesess 210 61
attaching creditor’s debts.............. terarecninaes e 211 62
to abate a nuisance ..... eniesrestes seenrensasraneesaecons 651 171
claimant of an office joins territory as....
COTPOrations MAY SUE€. ......cvuvinnas
who should joinas.................
intervenor may joinas..... ....... ¢ ts wessssscasertesneans
must possess lcgnl capacity to 8ue........vu.e
is Jiable for costs, When ... .. i i iverieiiircineensons
may be required to furnish security for COSt8...cun.. 397, 400 401 117
MAY DOt BEFVE SUIMIMNONS. ... vveerarncueessne e sesearesnaes 103 27
may note issue and have case calendared.........co00vvn-. 238 71
rights of, on trial of action............. Certarsessaanens 247-249 73-74
may sue Tefore claim is due, when.......cceon0uvinuenn vons 218 65
maust furnish papers to court on trial.................. Ceeanenae 240 71
may amend pleadings, when..........c.coieieennae veresssa 141, 146 42 44
rights of, to challenge jurors, peremptory ......... cereuenienas. 243 72
for cause............ teriatanians 244 72
to open and close the argument........cccvvv.uune 247 73
whois........ et tetieereneearttaertarennsans e PO 307 35 266, 207
J} 2 20
minor~guardian ad litem appointed, when................J. C. 13 200
right to challenge jurors............. . 1 299
PLEADINGS.
all forms of, aholished............... ceenn R eeseessC. C. P 109 31
tob(,hbemllyconstrued teesiesna teseranenane 39
must be submitted by party or attorncy. teseaereertanenns cevenn 125 38
may be verified or not...... terasesieasaas ceseiiaeens eeeo 125 38
verification of, when necessary. cees 481,125 126, 38
how verified................... .. 126 38
irrelevant matter in, stricken out........... ceesoses. 129 39
allegations in, not controverted, deemedtrue. oo ..reo. ceseeesnes 187 41
supp]emental when allowable................. cieans eee reeess 146 44
may be made by leave, after time allowed...........cccvuuh ... 143 43
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ofrealproperty ........... Cetesesaansetosestasnas 296 88
presumed to followlegal title.........c.vvenenaes. P 49 12

of estate belongs to executor or administrator. ... ....P. C. } 122, 212 228, 247
0 246



INDEX. 51
Section Page
POSSESSION—Continued.
of executor or administrator is that of heirs...............P. C. 122 223
term of, for purposes of administration........co0vu.ues seeeeess 123 224
POSTPONEMENT.
of trial—costs of....... P reeseresenseniranes versnseses.C. C, P. 389
sheriff’'ssale...........c.ciiiiiiiiiiiieieiianian,
sale under foreclosure proceedings... .
hearing petition to probate will...... R
for final settlement..............
administrator’'ssale......... ... tveeesraieserrrsannsanss
by the court on its ownmotion ......... PP |
consent of parties........ccoveiioiiersossnvscasnrcassassacss 46 297
on application of cither party ..................... [N .114 47 310, 297
in forcible entry and detainer—terms. . tersssresnan evsecnss, 38 295
PREFERENCE.
right of, among applicants to administer.... .voeeevvan.. P. C. 56—59 211-212
males preferred to females................. seevsvasnsesansacess BT 212
order of, in payment of debts.............. - 1} 256
in distribution of estate............ treesansen creseeirsesnensane 284 262
PRESUMPTIONS, )
legal title of realty presumes possession.............. ...C.C.P. 4 11
pussession of tenant that of landlord ..ve.uvvviiisesvescnnnases 49 12
of death, from seven years’ abSCnCe ....eevvevrcsrcscrensereess 498 138
of neg]lgence, from killing stock........... setresssusessesnsass 0879 178
railrocad company presumed to have notice, when...vovvvev.ea. 857 173
in favor of probate proceedings as in other courts .........P.C. 2 200
arising on delay of nominated executor to qualify ......cve000se 13 202
PRINTER.
fees of, payable in advance ...... cevesraes civeereanness 0. C. P, 356 106
publication of service proved by ...ccvvvenevennrecseoenss ] 611,480 162, 137
107 30
PRISON.
release of debtor from .......eceucicevenccsarssensancasassess 121-732 186-188
PRIVILEGED COMMUNICATIONS.
what are........... Cerecsserarsessscsssenssssasasssessaes.499, 600 139

PROBATE COURT.
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gerpetuationottestlmon of . .............................503-508 140-141
eath of, after exammat.on——eﬂect cisessesusesvansnaa.l. 469,446 133, 129

interpreter—characterof asa..m - 139
judge may order attendance in vacation........cc0ee......P. G 17 203
subscribing—one may prove will, when......cecvveeceenaceenaes 20 204

must be produced, When.........vcoeeneenceecess. 24 205

testimony of, reducedtowriting cesacssaseassecasreversessress 25 205
andsngnedandrecorded when.126, 38 225, 20&

10 prove intestacy...ceccicecs . iiiineniiisnnneann. terenanieens, 69 213
touchingthesolvencyotsuretxel............................... 81 216
judfemayoompelattendanceof............................... 176 238
toonﬂl'ming'!ﬂe.......................-...n..----. oo 187 241
mrriod may serve as executrix. sessessessarsacarinisiasacaese, 48 210
cannot serveuadminmtratnx P S PP ) | 212
sabsequent marriage annuls appointment uexecu‘rix..'........ 48 210

“admfnistratrix... ... 61 212
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b : Sect'on ¢+ Page
WRIT.
defined....cccoonveennseronssnrarecasnsrassaserseses..C.C.P. 8 | 2
of inquiry of damages....c..ceonvveeieninaainen tertatenainens 123 38
execution. BSee Ezeoulion...ovvveveresiecccrnesnvensss.309-312 9293
certiorars. Bee Cortiorart ...vceeeeeiiesecness vovennanass 685-694 1794181
mandamus. See Mandamus...ceeeveersonssrscsscncaness 695-707 181-183
prohibition. Bee ProRidstson ccoveeressarsoassoceeseass | 708-711 183-184
} 714 184
@ITOT. .cvveseesoacinnsacassnsstsesnsonsscassssnsanssnsnsions 448 125
judge may issue, at chambers......cocveieeevescsrensess. P. G 17 203
WRITING.
instruments of—how pleaded......oovc00eeirecnvees...C. C. P, 181 40

exhibit of and admission of genuineness.....ccoeovviieereseses 486 127
inspection and copy of, by order of court....co.cievvarueneiiinse. 437 128
new promise in, to suspend limitations.......c.ch00eeneeieiee.s T8 - 16
jconsent to trial by court tobein.......ceevetieiieeiaraicnnenn. 266 ° 79
findings and decision of court to be in...cocvevivevcacnnnncien.. 266 79

findings and conclusions of courtto be in..................P. Q. 23 . 205
promise of administrator or executor to answer for damages, or to ‘

pay debt of decedent,to bein.......cevvnuicnciiionniiniie.. 232 251
testimony of witnesses when to be, in...cccoenuseyeescsnseess. 35, 38 205, 208
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